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!•  contbaots  ^=9289-'buii,diito  contbaots— 
Ajkchitbgt's  Cebtificatb. 

Actual  fraud  is  not  the  only  excuse  which 
may  be  shown  by  a  contractor  for  failure  to  pro- 
duce architect's  certificates,  and  such  a  cer- 
tificate, though  called  for  by  contract  as  a  con- 
dition precedent  to  payment,  is  not  necessary  if 
ft  is  capriciously  or  arbitrarily  withheld. 

2.  Pleading  ^=>205(2)— Genebai*  Demubbeb 
— Deci*abatio  N— SumciENCT. 

In  view  of  Code  1904,  {§  3271,  3272,  requir- 
ing demurrers  to  set  out  the  grounds,  hM  that 
a  declaration  on  the  common  counts  in  assump- 
sit by  a  contractor  for  materials  and  labor  un- 
der a  written  contract  was  sufficient,  as  against 
general  demurrer,  though  showing  that  the  arch- 
itect's certificate  was  not  procured;  the  aver^ 
ments  as  against  general  demurrer  sufficiently 
excusing  nonproduction. 

8.  Pleading  «=»236  — Amen  dunto— Allow- 
ancb. 
While  under  Act  March  27,  1914  (Laws 
1914,  c  831),  the  trial  court  should  permit 
amendments  in  furtherance  of  justice,  and  a  re- 
fusal may  be  reviewed,  such  amendments  are 
not  a  matter  of  right,  and  should  not  be  permit- 
ted to  delay,  impeach,  or  embarrass  the  admin- 
istration of  justice. 

4.  Pleading  ^b9236(3)— Amendment— Allow- 
ance. 

Where  defendant  had  already  filed  a  special 
plea  of  set-off,  which  alleged  defects  in  work 
done  under  contracts,  held  that  the  denial  of 
leave  to  file  trial  amendmeots,  setting  up 
breach  of  a  contract  unconnected  therewith,  as 
well  as  plaintifTs  insolvency  and  negligent  per- 
formance of  the  contracta  sued  on,  was  a  prop- 
er exercise  of  the  trial  court's  discretion. 

6.  Set- Off  and   Counterclaim  ^=»34(1)  — 
Subject- Matteb  of  Set- Off. 

In  action  on  two  written  contracts,  held  that 
under  Code  W(H,  §  3299,  defendant  could  not 
counterclaim  for  damages  suffered  because  of 
plaintiff's  breach  of  a  third  separate  written  con- 
tract, not  conneccGd  with  the  ones  sued  on. 


6.  CoNTBAOTs  ^=»28S— Building  Oontbactb 

— CONSTBUCnON. 

A  contract  for  the  construction  of  water  and 
sewer  lines  held  not  to  require  the  engineers 
named  to  personally  inspect  all  of  the  work,  but 
to  allow  them  to  appoint  expert  agents  for  that 
purpose,  and  to  issue  certificates  on  the  agent's 
report. 

7.  CONTBAOTB    ^=s»290— BUILDING    Ck)NTBAOTS 

— Waiveb. 
Where  a  contract  under  which  plaintiff  was 
to  lay  sewer  and  pipe  lines  for  defendant  pro- 
vided for  inspection  of  the  work  by  defendant's 
engineers,  and  defendant  acquiesced  in  inspec- 
tion by  an  agent  of  the  engineers  specified,  such 
acquiescence  was  a  waiver  of  defendant's  right 
to  require  die  inspection  to  be  personally  made 
by  the  engineers  themselves. 

Error   to   HustiDgs   (»iirt  of   Bidunond. 

Action  by  the  Scott-Nuckols  (Company,  In- 
corporated, against  Richmond  College.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

A.  W.  Patterson,  of  Richmond,  for  plaintifT 
in  error. 

O'Flaherty,  Fulton  &  Byrd,  of  Richmond, 
for  defendant  in  error. 

PRENTIS,  J.  Richmond  College,  herein- 
after called  the  defendant,  complains  of  a 
verdict  and  Judgment  in  favor  of  Seott-Nuck- 
ols  CJompany,  Incorporated,  hereinafter  called 
the  contractor,  for  the  balance  claimed  to  be 
due  for  material  and  labor  done  in  the  con- 
struction of  water  and  sewer  lines  laid  under 
certain  written  contracts. 

There  were  three  separate  contracts.  Con- 
tract No.  1  was  dated  March  6,  1014,  and 
contract  No.  3,  S^tember  15,  1014.  There 
was  another  contract,  generally  referred  to  in 
the  record  as  contract  No.  2,  which  was  dated 
July  13y  1014.  One  point  of  controversy 
arises  out  of  the  fact  that,  although  the  ac- 
tion was  based  upon  balances  claimed  to  be 
due  on  contracts  Nos.  1  and  3,  the  defendant 
•filed  a  special  plea  of  set-oflP  and  recoupment, 
ond  claimed  that  the  three  contracts  were 
deijeudent  each  upon  the  other,  and  that  It 
had  the  right  to  set  off  and  recover  damages 
arising  out  of  alleged  defects  in  the  construc- 
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Hon  done  under  contract  No.  2,  as  well  as 
for  such  alleged  defective  work  done  under 
the  other  two  contracts.  The  construction 
under  contract  No.  2  had  been  completed,  in- 
spected, approved,  and  the  whole  of  the  work 
done  thereunder  paid  for  in  full  by  the  de- 
fendant before  this  suit  was  instituted,  and 
the  action,  as  above  stated,  is  based  upon 
balances  claimed  to  be  due  under  the  other 
two  contracta 

While  all  of  the  work  was  done  in  the  con- 
struction of  a  sewer  and  water  system  upon 
the  property  of  the  defendant  at  Westhami>- 
ton,  the  contracts  were  let  at  separate  times, 
under  different  specifications,  and  upon  com- 
petitive bidding.  They  might  Just  as  well 
have  been  entered  into  with  three  separate 
contractors  as  with  one,  and  no  reference  is 
made  in  either  one  of  the  contracts  to  either 
of  the  others.  They  were  therefore  clearly 
independent  and  not  interdependent  agree- 
ments. All  that  is  hereafter  said  must  be 
read  in  view  of  this  conclusion,  which  was 
contested  by  the  defendant  in  several  differ- 
ent methods  before  the  trial  court  as  well 
as  here. 

The  spedflcations  which  constitute  a  part 
of  contract  No.  1  provide,  among  other  things, 
that: 

'*The  premises  shall  at  all  times  be  under 
charge  and  jurisdiction  of  the  engineer,  and  he 
or  his  properly  accredited  agents  or  representa- 
tives shall  have  free  and  unobstructed  access 
to  the  premises  at  all  times,  and  the  contrac- 
tor shall  provide  adequate  and  safe  means  for 
the  inspection  of  his  work  at  any  and  all  times.'' 

They   further  provide  that: 

"The  term  'engineers'  shall  mean  a  properly 
appointed  member  of  the  firm  of  Carneal  & 
Johnston,  or  his  successor  duly  appointed  by  the 
owners,  or  the  assistants  and  duly  authorized 
agents  of  the  engineer.' 


»> 


As  to  payments,  this  Is  said: 

"Payments  will  be  made  as  the  work  progress- 
es^ upon  the  certificate  of  the  engineer  that  the 
work  has  been  satisfactorily  performed.  Basis 
of  payments  to  be  eighty-five  per  cent,  of  the 
work  satisfactorily  performed,  the  remaining  fif- 
teen per  cent,  to  be  included  in  the  final  pay- 
ment for  the  entire  work  which  shall  be  due  and 
made  within  thirty  days  after  the  acceptance 
and  approval  of  the  work  as  a  whole  by  the 
engineer  and  superintendent  and  the  owners.*' 

There  was,  as  is  usual  in  such  controver- 
sies, a  sharp  conflict  in  the  evidence,  which 
we  shall  not  review,  because  by  the  mandate 
of  the  statute,  under  the  demurrer  to  the  evi- 
dence rule,  the  defendant  is  here  admitting 
the  truth  of  all  of  the  contractor's  evidence 
and  all  proper  inferences  therefrom  which 
conflict  with  its  own  evidence. 

[1,2]  1.  The  flrst  assignment  of  error  is 
that  the  court  erred  in  overruling  the  de- 
murrer to  the  declaration.  The  original  dec- 
laration   contains    the    common    counts    In 


assumi)sit.  The  particulars  of  the  claim 
and  the  amended  declaration  show  that  the 
contractor  was  claiming  a  balance  of  $238.29 
for  work  done  under  contract  No.  1  ($8,050.61 
having  been  paid  thereon),  $1,139.46  under 
contract  No.  3  ($1,000  having  been  paid  there- 
on), and  $10  for  sand  and  stone  furnished. 
The  demurrer  was  a  general  demurrer  to 
the  declaration  and  to  each  count  thereof, 
and  for  specification  states: 

"That  the  several  matters  and  things  set  out 
in  the  contracts  made  a  part  of  said  amended 
declaration  and  shown  to  be  conditions  precedent 
to  a  right  of  action  and  recovery  are  not  al- 
leged or  averred  in  such  manner  as  to  give  plain- 
tiff the  right  to  sue,  nor  are  sudi  other  matters 
alleged  as  legally  excuse  the  failure  to  allege 
and  aver  such  conditions  precedent" 

It  is  only  necessary  to  say  as  to  this  speci- 
fication what  was  said  as  to  the  sixth  and  sev- 
enth grounds  of  demurrer  In  the  case  of  New- 
ton V.  White,  115  Va.  849,  80  S.  E.  561,  and 
that  is  that  It  is  no  more  than  an  assertion 
that  the  declaration  Is  insufficient  in  law. 
The  rule  which  would  apply  under  section 
3271  in  cases  where  the  plaintiff  moves  the 
court  to  require  the  defendant  to  state  the 
grounds  of  demurrer  requires  that  they  shall 
be  stated  is>ecifically,  and  that  no  ground, 
shall  be  considered  other  than  those  so  stated. 
Va.  &  S.  W.  Ry.  CJo.  v.  Holllngsworth,  107 
Va.  364,  58  S.  EX  572.  The  demurrer  was  sub- 
mitted without  argument,  and  the  defendant 
did  not  present  to  the  lower  court,  either  in 
its  demurrer  or  in  argum^it,  the  specific 
ground  here  relied  upon.  It  was  properly 
overruled,  because  under  section  3272  of  the 
Code  no  "defect  or  Imperfection  In  the  decla- 
ration, ♦  •  •  whether  It  has  been  hereto- 
fore deemed  mispleading  or  insufiicient  plead- 
ing or  not,"  shall  be  regarded,  "unless  there 
shall  be  omitted  something  so  essential  to  the 
action  or  defense,  that  Judgment,  according 
to  law  and  the  very  right  of  the  cause  cannot 
be  given." 

This  declaration  and  the  statement  of  the 
particulars  of  the  claim  clearly  and  sufficient- 
ly advised  the  defendant  of  the  nature  of 
the  contractor's  claim;  and,  although  it  does 
not  in  specific  terms  charge  fraud  or  bad 
faith  on  the  part  of  the  architects  who  were 
required  by  the  contracts  and  specifications 
to  approve  the  work.  It  does  so  in  substance, 
for  in  both  of  the  special  counts  it  is  alleged 
that  "the  plaintiff  repeatedly  called  upon 
the  said  architects  to  issue  to  it  a  certificate 
for  said  work,  which  they  had  approved, 
but  the  said  architects,  without  any  Just 
cause  or  right  or  excus?  for  so  doing,  wrong- 
fully refused  and  failed  to  issue  a  certificate 
for  said  work"  in  accordance  with  the  con- 
tracts; and,  further,  although  the  defend- 
ant took  and  accepted  said  work  and  has 
had  the  use  and  benefit  thereof,  "that  the 
said  architects  have  wrongfully  and  in  gross 
disregard  of  the  rights  of  the  plaintiff  re- 
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fused  to  issue  a  certificate  tlierefor."  Ac- 
tual fraud  is  not  the  only  excuse  which  may 
be  shown  for  failure  to  produce  the  archi- 
tect's certificate,  and  it  is  well  recognized 
that  such  a  certificate  is  not  necessary  if  it 
is  capriciously  or  arbitrarily  ■  withheld.  6 
R.  C.  L.  9fi0;  Bush  v.  Jones,  144  Fed.  942, 
75  C.  C.  A.  582,  note,  6  L.  R.  A.  (N.  S.)  774 ; 
Crouch  V.  Gutmann,  lai  N.  Y.  45,  31  N.  B. 
271,  30  Am.  St  Rep.  608,  note ;  Ekiwards  v. 
Hartshorn,  72  Kan.  19,  82  Fac.  520,  note,  1 
U  R.  A.  (N.  S.)  1051.  If  the  refusal  of  the 
certificate  is  based  upon  false  or  fraudulent 
information,  failure  to  produce  it  does  not 
bar  a  recovery.  Ridimond  y.  Burton,  115  Va. 
211,  78  S.  S.  560.  A  general  demurrer  to 
such  a  declaration,  under  these  conditions, 
should  be  overruled,  and  there  is  no  merit  in 
this  assignment.  B.  &  O.  R.  Ca  ▼.  Laffertys, 
14  Grat  (55  Va.)  478;  N.  &  W.  Ry.  Co.  v. 
MiUs  &  Fairfax,  91  Va.  641,  22  S.  E.  556 ;  Cor- 
nell V.  Ste^e,  109  Va.  591,  64  S.  E.  1038,  132 
Am.  St.  Rep.  931 ;  Johnson  y.  Bunn,  114  Va: 
222,  76  8.  E.  310;  Kistler  v.  Ind.  ft  St  L. 
R.  Co.,  88  Ind.  460;  Maddux  y.  Buchanan, 
121  Va.  Ill,  92  S.  E.  830. 

[3,4]  2,  The  second  assignment  of  error 
arises  thus:  After  all  the  evidence  in  chief 
had  been  introduced  on  both  sides,  and  dur- 
ing the  examination  of  the  witnesses  put  on 
by  the  plaintiff  in  rebuttal,  the  defendant 
moved  for  leave  to  amend  its  special  plea 
of  setoff  by  Inserting  an  averment  of  the 
plaintiff's  insoJlvency,  and  stated  to  the  court 
tliat  such  amendment  was  desired  for  the 
purpose  of  introducing  testimony  to  that 
effect,  and  recovering  unliquidated  damages 
as  claimed  in  the  plea ;  and  then  again,  after 
all  of  the  testimony  had  been  concluded,  the 
defendant  moved  for  leave  to  amend  its 
special  plea  of  set-off  9)y  alleging  that  in 
the  execution  of  contracts  1,  2,  and  3,  the 
plaintiff  violated  the  contracts  by  doing  its 
work  under  them  in  an  unworkmanlike  man- 
ner, and  in  disregard  of  the  specifications  ac- 
companying such  contracts  ^nd  made  a 
part  thereof,  which  defective  and  faulty 
work  the  plaintiff  covered  up  and  concealed 
from  view,  whereby  the  defendant  and  its 
agents  were  misled,  deceived,  and  defrauded 
in  making  payments  to  the  plaintiff  company 
under  said  contracts,  which  payments  the 
said  company  had  not  earned  and  should  not 
have  received.  The  court  refused  to  allow 
either  of  these  amendments,  and  this  is  al- 
leged as  error. 

It  is  claimed  that  the  act  of  Mardi  27, 
1914  (Acts  1914,  p.  641),  providing  that: 

'*In  any  suit  or  action  hereafter  instituted, 
the  coart  may  at  any  time,  in  furtherance  of 
joatice,  upon  such  terms  as  may  be  just,  permit 
any  proceeding  or  pleading  to  be  amended,  or 
material  supplemental  matter  to  be  set  forth  in 
an  amended  or  supplemental  pleading.  The 
court,  at  every  stage  of  the  proceeding,  must 
disr^rard  any  error  or  defect  in  the  proceeding 


which  does  not  affect  the  substantial  rights  of 
the  parties" 

— is  clearly  not  permissive,  but  mandatory, 
as  to  such  amendments,  and  that  the  word 
*'may",  as  first  used  in  that  statute,  should 
be  construed  as  an  imperative. 

We  cannot  agree  with  this  suggestion. 
It  Is  true  that  the  trial  courts  must  always 
permit  amendments  in  furtherance  of  Justice, 
and  upon  refusal  to  do  so  such  action  may  be 
reviewed  by  this  court;  but  such  amendments 
are  not  matters  of  right,  and  should  not  be 
permitted  to  delay,  impede,  or  embarrass  the 
administration  of  justice.  So  far  as  the 
amendment  to  the  special  plea  of  set-off  re- 
fers to  contract  No.  2  it  was  clearly  improper 
to  admit  it,  because  contract  No.  2  was  an 
independent  contract,  which  had  been  fully 
and  completely  performed.  It  is  also  ob- 
served in  this  connection  that  the  special 
plea  of  set-off  which  had  been  filed  in  this 
case  already  alleged  the  defective  and  negli- 
gent construction  of  the  work,  as  well  as 
damages  which  could  have  been  prevented  by 
proper  care,  and  claimed  recoupment  en  ac- 
count of  the  losses  thereft>y  caused.  These 
allegations  were  sufficient  to  permit  the 
plaintiff  to  prove  all  the  damages  alleged 
arising  under  the  two  contracts  sued  on. 
No  evidence  was  excluded,  and  the  defend- 
ant was  permitted  fully  to  present  the  evi- 
dence to  support  its  entire  claim  for  damage 
and  recoupment.  No  reason  is  suggested  or 
excuse  given  for  not  offering  these  amend- 
ments at  an  earlier  stage  of  the  trial,  and 
there  was  no  danger  of  loss  under  contract 
No.  2  (not  here  involved)  because  of  the 
alleged  insolvency  of  the  contractor,  for  it 
appears  that  it  had  given  bond  in  the  penal- 
ty of  ^,500  for  the  faithful  performance  of 
that  contract  The  court  correctly  exercised 
its  discretion  in  refusing  to  allow  the  pleas 
to  be  amended  at  that  time.  The  refusal  to 
do  so  did  not  prejudice  any  substantial 
right  of  the  defendant. 

[5]  3.  The  third  and  fourth  assignments 
of  error  may  be  considered  together.  They 
are  that  the  court  erred  in  refusing  to  give 
the  instructions  offered  by  the  petitioner,  and 
in  giving  the  instructions  that  were  given. 

These  assignments  raise  substantially  the 
same  questions  which  were  presented  in  va- 
rious forms  during  the  trial.  The  defendant 
claimed  that  it  had  the  right  to  set  off  and 
recover  unliquidated  damages  under  Code,  { 
3299,  growing  out  of  contract  No.  2.  This 
contract  had  been  fully  performed  and  paid 
for  before  contract  No.  3  had  been  let  or 
commenced,  and  after  the  work  done  under 
contract  No.  1  had  been  substantially  per- 
formed. This  contract  No.  2  (as  has  been 
previously  stated)  was  in  no  way  dependent 
upon  either  of  the  other  contracts,  and  had 
not  been  sued  upon  by  the  contractor,  and 
this  action  was  brought  to  recover  balances 
alleged  to  be  due  under  contracts  No.  1  and 
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No.  3.  It  is  well  settled  in  this  state  that 
the  defendant  cannot  avail  himself  of  set-off 
and  counterclaim  under  that  section  (3299), 
unless  such  claim  grows  out  of  the  contract 
sued  on.  Bunting  v.  Cochran,  99  Va.  558,  39 
S.  E.  229;  American  Manganese  Co.  v.  Vir- 
ginia Manganese  Co.,  91  Va.  281,  21  S.  E. 
466;  Newport  News  &  Old  Point  Ry.  &  Elec. 
Co.  V.  Bickf ord,  105  Va.  185,  52  S.  E.  1011 ; 
Leterman  v.  Charlottesville  Lumber  Co.,  110 
Va.  773,  67  S5.  E.  281 ;  Burks'  PI.  &  Pr.,  457. 
So  that  the  trial  court  rightly  directed  the 
jury  to  disregard  all  evidence  referring  to 
contract  No.  2,  and  instructed  them  to  con- 
sider only  the  evidence  relating  to  contracts 
No.  1  and  No.  3. 

[6,  7]  Then  the  defendant,  all  through  the 
trial,  claimed  that,  because  thei  contracts 
provided  that  Carneal  &  Johnston,  engineers, 
were  to  be  the  sole  arbitrators  to  decide  all 
questions  and  disputes  touching  the  proper 
construction  and  completion  of  the  work,  and 
contemplated  and  agreed  that  the  decision 
of  said  engineers  on  all  such  points  was  to 
be  final  and  conclusive,  they  must  abide  by 
the  decision  of  these  engineers,  etc.,  unless 
their  decision  was»  fraudulently  made,  or 
such  a  gross  mistake  had  been  made  as  neces- 
sarily to  imply  bad  faith  on  their  part,  or 
plain  failure  to  exercise  an  honest  Judgment ; 
that  therefore  the  contractor  could  not  rely 
upon  the  evidence  that  Carneal  &  Johnston 
appointed  an  engineer,  one  Moore,  as  their 
assistant  to  superintend  the  work  under 
the  contracts ;  and  that  they  did  the  work  of 
construction  under  his  direction  and  control. 
The  specifications  under  contract  No.  1  ex* 
pressly  provided  that  Carneal  &  Johnston, 
in  the  performance  of  their  duties  under  the 
contract,  were  to  employ  assistants,  though 
this  provision  does  not  appear  in  the  speci- 
fications forming  a  part  of  contract  No.  3. 
They  had  a  very  large  amount  of  work  on 
hand,  and  the  language  should  be  construed 
in  a  reasonable  and  practical  way  for  the 
accomplishment  of  the  manifest  ends  in  view. 
Sewer  pipes  are  laid  from  day  to  day ;  and, 
if  such  work  Is  to  be  properly  inspected,  it 
must  be  done  daily,  or  certainly  before  the 
ditches  in  which  they  are  laid  are  covered. 
The  contracts  provide  for  partial  payments 
to  be  made  during  the  progress  of  the  work 
for  that  already  completed  and  tested.  The 
specifications  with  contract  No.  1  provided 
that  such  payments  should  be  made  for 
work  ''satisfactorily  performed,"  and  those 
with  contract  No.  3,  when  the  piping  had 
been  "laid  and  tested."  After  such  pipes  are 
laid  and  covered,  there  is  no  practical  way 
to  Inspect  the  work;  so  that  there  is  the 
practical  necessity  that  the  architects  or 
chief  engineers  employ  assistants  to  inspect 
such  work  as  it  progresses,  and,  as  stated,' 
such  partial  payments  could  not  be  properly 
made  except  for  construction  properly  exe- 
cuted.    Sudi  payments  on  these'  contracts 


were  made,  and  the  witness  Moore,  the  as^ 
sistant  engineer  employed  by  the  architects 
for  the  purpose,  testifies  that  he  did  his  duty 
as  he  understood  it  The  defendant  sought 
to  have  the  court  instruct  the  jury,  in  effect, 
that  every  part  and  parcel  of  the  work  of 
supervision  committed  to  Carneal  &  Johnston 
should  have  been  done  by  them  personally. 
While  it  is  true  that  upon  the  final  arbitra- 
tion they  could  only  act  in  person,  it  can- 
not be  true  that  under  such  contracts  as 
these  the  architects  or  engineers  cannot  em- 
ploy expert  assistants  to  superintend  and 
direct  the  construction  in  accordance  witlk 
the  contracts.  Such  work  requires  constant 
supervision  and  inspection  during  its  prog- 
ress, for  it  is  soon  concealed  so  as  to  make 
proper  inspection  thereafter  impossible. 
There  Is  no  other  practical  method.  This 
method  was  pursued  under  these  contracts, 
and  the  payments  here  made  were  upon  cer- 
tificates issued  by  Carneal  &  Johnston,  bas- 
ed upon  the  reports  of  satisfactory  work 
made  to  them  by  their  assistant  and  su- 
perintendent, Moore,  and  the  contractor  and 
the  defendant  both  acquiesced  in  this  meth- 
od of  execution  and  settlement,  and  this 
practical  construction  of  the  contracts  by  the 
engineers.  If  it  be  true  that  this  was  not 
authorized  by  the  contracts,  rightly  con- 
strued, and  that  no  sudi  certificates  should 
have  been  Issued  or  payments  made  unless 
based  upon  the  personal  knowledge  and  in- 
spection of  Carneal  &  Johnston  from  day  to 
day,  or  during  construction,  then  this  re- 
quirement has  been  waived,  for  it  must  have 
been  knownl  during  the  many  months  In 
which  these  pipes  were  being  laid  that  these 
inspections  and  this  supervision  were  not  the 
personal  work  of  the  engineers,  but  of  their 
assistant  and  representative,  Moore. 

We  do  not,  of  course,  mean  that  any  improp- 
er inspection,  either  by  Carneal  &  Johnston 
or  by  their  assistant,  could  relieve  the  con- 
tractor of  the  obligation  of  the  contract,  but 
only  tliat,  Moore  having  acted  as  the  repre- 
sentative of  the  architects,  by  their  direction, 
and  with  the  knowledge  and  acquiescence  of 
the  defendant,  the  contractor  was  Justified 
in  accepting  Moore  as  the  duly  authorized 
representative  of  the  architects  during  con- 
struction. Moore,  it  must  be  remembered, 
never  issued  any  certificates  upon  which  the 
payments  were  based,  nor  did  he  ever  under- 
take to  approve  the  completed  work. 

The  vital  questions  involved  are  questions 
of  fact.  The  defendant  claimed  that  the 
contractor  had  failed  to  perform  its  con- 
tract, and  that  the  engineers  refused,  and 
were  Justified  in  refusing,  to  approve  and  ac- 
cept the  work ;  and  the  evidence  in  the  rec- 
ord to  sustain  these  views  Is  most  impres- 
sive. These  claims  of  thie  defendant  were 
fairly  and  sufficiently  presented  to  the  Jury 
in  the  instructions,  and  they  were  told  that 
if  the  work  had  not  been  done  according  to 
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the  required  specifications  and  had  not  been 
accepted,  they  should  allow  the  defendant  (by 
way  of  damage  and  recoupment)  such  sum 
as  had  been  expended  by  It  In  repairing  and 
relaying  the  sewer  lines.  If  the  jury  had 
found  in  favor  of  the  defendant,  we  would 
not  have  disturbed  their  verdict  The  ver- 
dict, however,  shows  that  they  believed  that 
the  weight  of  the  testimony  was  against 
these  contentions  of  the  defendant.  While 
the  grammatical  construction  of  some  of  the 
instructions  which  were  given  is  worthy  of 
criticism,  and  there  is  some  confusion,  still 
as  a  whole  they  fairly  presented  the  law  of 
the  case  to  the  Jury,  and  there  is  no  reason 
to  doubt  that  they  were  fully  understood. 

What  we  have  said  Is  sufficient  to  indicate 
our  view  as  to  the  motion  to  set  aside  the 
verdict  and  grant  a  new  trial  upon  the  ground 
that  it  is  contrary  to  the  law  and  the  evi- 
dence. It  may  be  that  this  court  has  grave 
and  reasonable  doubts  as  to  whether  the 
jury  have  correctly  interpreted  conflicting 
parol  evidence,  but  in  a  dvll  case  this  is  in- 
sufficient ;  for,  in  order  to  justify  a  reversal 
on  that  ground,  the  verdict  must  be  plainly 
against  the  evidence,  or  without  evidence  to 
support  it  This  vexed  controversy  has  been 
tried  in  the  method  provided  by  our  system 
for  the  determination  of  such  disputes,  and 
we  find  no  reversible  error  in  the  proceed- 
ings. 

Affirmed. 

8IMS»  J.t  absent 
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Supreme  Court  of  Appeals  of  Virginia. 
Jan.  16,  1919.) 

1.  Taxation    €=»9ft— Intangible  Pebsonai.- 
TT  or  Minors— NoNBESiDKNT  Guabdian. 

Intangible  personal  property  owned  by  mi- 
nors domiciled  in  Virginia  is  subject  to  taxation 
therein  under  its  Constitution,  $  168,  and  Code 
1904,  S  491,  and  Acts  1897-96,  c.  707,  as 
amended  by  Acts  1916,  c.  492,  unless  no  situs 
is  fixed  by  the  statute  law  for  the  taxation  of 
such  property,  where  minor  has  guardian  who 
is  nonresident. 

2,  Taxation    ^=998  —  Intangible  Pebson- 
ALTY  OF  Wabd— Situs  fob  Taxation. 

Code  1904,  |  492,  providing  by  whom  prop- 
erty is  to  be  listed  and  to  whom  taxed,  does 
not  make  domicile  of  guardian  situs  of  intangi- 
ble personal  property  of  his  ward  for  taxation, 
though  It  requires  property  to  be  listed  by  and 
taxed  to  guardian  instead  of  ward. 

8.  Taxation    ^=»254~Intangibls    Pebson* 
ALTY— Situs. 

General  rule  is  that  in  absence  of  some  stat- 
vte  fixing  different  rule,  situs  for  taxation  of 
Intangible  property  of  one  domiciled  in  state 
la  at  residence  of  owner. 


4.  Taxation    ^=»98  ^  Tntangtbli:  Pebbon- 
alty  of  Wabd— Situs. 

Where  ward  is  domiciled  in  Virginia,  his 
domicile  fixes  situs  of  his  intangiUe  personal 
property  for  taxation,  though  he  has  a  nonresi- 
dent guardian. 

Error  to  Corporation  Court  of  Norfolk. 

Application  by  Robertson  Taylor,  guardian, 
etc.,  against  the  Commonwealth,  for  relief 
from  an  alleged  erroneous  assessment.  To 
review  Judgment  dismissing  the  application, 
applicant  brings  error.    Affirmed. 

This  is  an  application  by  the  plaintifiT  in 
eiTor  for  relief  from  an  alleged  erroneous 
assessment  made  by  a  commissioner  of  rev- 
enue of  the  city  of  Norfolk  In  October,  1916, 
per  a  rei)ort  to  him  of  the  examiner  of  rec- 
ords of  that  city,  of  certain  promissory  notes 
owned  by  a  minor,  the  ward  of  the  plaintiff 
in  error,  for  taxation  for  the  year  1914,  as 
omitted  property  for  the  latter  year,  wblch 
notes  were  on  February  1,  1914,  under  the 
control  of  said  guardian,  being  in  the  hands 
of  his  attorney  in  the  said  city,  but  were 
not  listed  for  taxation  nor  taxed  for  the  year 
1914. 

As  of  February  1,  1914,  tbe  said  guardian 
was  a  nonresident  of  Virginia,  but  the  said 
ward  was  then  a  resident  of  and  domiciled 
in  the  said  dty. 

The  court  below  declined  to  grant  the  re- 
lief sought,  dismissed  the  application,  and 
the  guardian  brings  error. 

Loyall,  Taylor  &  White,  of  Norfolk,  for 
plaintiff  in  error. 

The  Attorney  General,  for  the  Common- 
wealth. 

SIMS,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  undisputed  that  Intangible  person- 
al property,  owned  by  minors  who  are  domi- 
ciled in  Virginia,  is  subject  to  taxation  there- 
in under  section  368  of  the  state  Constitu- 
tion and  the  statutes  contained  in  section 
491  of  the  Code,  as  amended  (4  Pollard's 
Code  1916,  S  491),  and  Acts  1897-98,  p.  756, 
as  amended  by  Acts  1916,  p.  828,  enacted  in 
pursuance  of  the  Constitution ;  Just  as  such 
property  of  other  persons  domiciled  in  the 
state  is  subject  to  taxation,  unless  !t  be  true 
that  the  statute  law  of  the  state  is  such  that 
no  situs  therein  is  fixed  by  law  for  the  taxa- 
tion of  such  property  of  a  minor  In  a  case 
where  the  minor  has  a  guardian  who  is  a 
nonresident  of  the  state. 

As  stated  in  the  petition: 

'*The  sole  question  presented  for  decision  Is 
whether  intangible  personal  estate  of  a  ward  re- 
siding in  Norfolk  in  the  hands  or  control  of  his 
guardian,  residing  outside  of  Norfolk,  is  taxable 
in  Norfolk  under  the  provisions  of  the  statute.** 

The  positions  of  tbe  appellants  are  as  fol- 
lows: 
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(a)  That  the  effect  of  section  492  of  the 
Code  when  correctly  construed,  Is  to  make 
the  domicile  of  the  guardian  the  situs  for 
taxation  of  the  intangible  personal  property 
of  the  ward  which  is  in  the  possession  or  un- 
der the  control  of  the  guardian.  But  if 
this  be  not  so, 

(b)  That  there  is  no  statute  in  Virginia 
which  fixes  a  situs  for  taxation  of  such  prop- 
erty where  the  guardian  is  a  nonresident 
of  the  state — that  this  is  a  casus  omissus  of 
the  statute  which  is  fatal  to  the  taxing  pow- 
er of  the  state  in  the  instant  case. 

We  will  consider  these  positions  in  their 
order  as  stated. 

[2]  1.  Section  492  of  the  Code,  so  far  as 
material,  contains  the  following  provisions: 

"Sec.  492.  By  whom  property  is  to  be  listed ; 
to  whom  taxed.  If  property  be  owned  by  a  per- 
son 8ui  juris,  it  shall  be  listed  by  and  taxed  to 
him.  If  property  be  owned  by  a  minor,  it 
shall  be  listed  by  and  taxed  to  his  guardian  or 
trustee,  if  any  he  has :  if  he  has  no  guardian  or 
trustee,  it  shall  be  listed  by  and  taxed  to  his 
father,  if  any  he  has;  if  he  has  no  father, 
then  it  shall  be  listed  by  and  taxed  to  his  moth-* 
er,  if  any  he  has ;  and  if  he  has  neither  guard- 
ian, or  trustee,  father  nor  mother,  it  shall  be 
listed  by  and  taxed  to  the  person  in  possession. 
♦  •  •  If  the  property  be  owned  by  an  idiot  or 
lunatic,  it  shall  be  listed  by  and  taxed  to  his 
committee,  if  any ;  if  none  has  been  appointed, 
then  such  property  shall  be  listed  by  and  taxed 
to  the  person  in  possession.    ♦    ♦    • »» 

It  is  obvious  from  the  reading  of  the  stat- 
ute that  it  is  silent  on  the  subject  of  the 
sltU!)  of  property  of  minors,  idiots,  and  lun- 
atics for  the  purpose  of  taxation.  What- 
ever effect,  on  that  subject,  is  to  be  giv- 
en to  the  statute  must  arise  from  deduc- 
tive reasoning.  And  such  reasoning  must 
be  based  upon  the  effect  given  to  domicile 
by  the  rule  which  is  embodied  in  the  maxim, 
"Mobil  ia  sequuntur  personam."  Accordingly, 
the  contention  of  the  appellant  is  that  this 
statute  makes  the  domicile  of  the  guardian 
the  situs  of  the  intangible  personal  prop- 
erty of  the  ward  for  taxation,  in  that  it  re- 
quires property  to  be  listed  by  and  taxed  to 
the  guardian  instead  of  the  ward. 

The  provisions  of  the  statute  above  quoted, 
both  in  the  caption  and  body  of  it,  concern 
merely  by  whom  the  property  is  to  be  listed 
and  to  whom  taxed.  That  this  statute  does 
not  fix  the  domicile  of  the  person  by  whom  it 
requires  property  to  be  listed,  and  to  whom  it 
requires  it  to  be  taxed,  as  the  situs  of  such 
property  for  taxation,  is  apparent,  we  think, 
from  a  reading  of  it,  in  the  light  of  the  fol- 
lowing considerations:  The  statute  embraces 
both  tangible  and  intangible  personal  proper- 
ty. The  situs  of  tangible  personal  property 
for  taxation  is  the  locus  of  the  property  it- 
self and  not  the  domicile  of  the  person  by 
whom  the  statute  aforesaid  requires  it  to 
be  listed  and  to  whom  it  requires  the  prop- 
erty to  be  taxed.  This  single  consideration 
refutes  the  reasoning  on  which  the  position 
of  appellant  under  consideration  is  based. 
Further:  Where  the  owner  is  a  minor,  idiot, 
or  lunatic  he  is,  of  course  incompetent  to 


list  for  taxation  property  owned  by  him, 
and  alike  incompetent  to  act  as  a  payer  of 
taxes.  Hence  the  statute  in  all  such  cases 
provides  for  some  one  else  than  the  owner 
of  the  property  to  list  it  for  taxation  and  to 
whom  it  shall  be  taxed.  To  provide  a  com- 
petent person  to  list  the  property  for  taxa- 
tion and  also  to  act  as  payer  of  the  taxes 
thereon,  who  will  be  likewise  a  person  com- 
petent to  give  a  correct  list  and  one  who,  if 
not  the  owner,  will  be  charged  with  respon- 
sibility to  the  property  owner  in  the  premis- 
es, were,  we  think,  the  objects  and  purposes 
of  the  statute  in  designating  by  whom  prop- 
erty of  such  persons  is  to  be  listed  and  to 
whom  taxed,  and  not  the  making  of  the 
domicile  of  the  former  person  the  situs  of 
the  property  for  taxation.  What  taxing  Ju- 
risdiction should  be  such  situs  is  wholly 
apart  from  such  objects  and  purposes. 

Further:  As  stated  in  the  opinion  of  this 
court  delivered  by  Judge  Burks  in  the  case 
of  Wise  V.  Commonwealth,  122  Va.  693,  95 
S.  E.  632,  ••  •  •  •  It  is  the  policy  of  this 
commonwealth  to  Impose  taxes  on  all  intangi- 
ble property  of  its  citizens  in  the  county  or 
corporation  of  their  residence.  ♦  ♦  • " 
The  construction  which  appellant  seeks  to 
have  placed  upon  the  statute  under  consid- 
eration would  make  it  change  such  settled 
policy  of  the  state  in  such  cases  as  that  un- 
der consideration.  Such  a  purpose  would 
need  to  be  plainly  apparent  from  the  language 
of  the  statute  before  such  a  construction 
could  be  given  to  it.  There  being  an  entire 
lack  of  such  a  purpose  apparent  from  the 
provisions  of  the  statute,  as  we  construe 
them  as  aforesaid,  we  cannot  give  It  the  con- 
struction sought  by  appellant 

There  are  provisions  of  the  statute  under 
consideration,  which  are  not  quoted  above, 
which  concern  certain  property,  namely,  cer- 
tain separate  property,  property  .held  In 
trust,  and  other  property  in  certain  cases 
therein  mentioned,  for  taxation,  of  which 
such  statute  does  plainly  fix  the  situs;  but 
these  provisions  do  not  concern  such  proper- 
ty as  is  involved  in  the  case  before  us. 

We  conclude,  therefore,  that  the  statute  re- 
lied on  does  not  have  the  effect  contended  for 
W  appellant,  in  his  position  (a)  above  noted. 

[3,4]  We  come  now  to  consider  the  alter- 
nate ix)sition  of  appellant,  (b)  noted  above. 

In  the  outset  of  this  consideration  it 
should  be  stated  that  if  there  were  no  situs 
fixed  by  law  for  the  taxation  in  this  state 
of  the  property  in  question,  it  is  well  estab- 
lished that  it  could  not  be  assessed  for  taxa- 
tion or  taxed  In  this  state.  But  from  this  the 
conclusion  does  not  follow  that  the  statute 
law  of  the  state  can  be  alone  looked  to  upon 
the  inquiry  whether  such  situs  is  fixed  by  law^. 

The  general  rule  of  law  is  well  settled  that. 
In  the  absence  of  some  statute  fixing  a  dif- 
ferent rule,  the  situs  for  taxation  of  intangi- 
ble personal  property  of  one  domiciled  in 
this  state  is  at  the  residence  of  the  owner  of 
it.  State  Bank  of  Virginia  v.  City  of  Rich- 
mond,  79  Va.  115;   Cooley  on  Taxation,  63. 
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On  prindple,  this  rule  applies  to  such  prop- 
erty owned  by  minors  no  less  than  to  that 
owned  by  persons  sui  Juris;  and  no  authori- 
ty to  the  contrary  has  been  cited  or  called  to 
our  attention. 

As  we  have  seen  above,  the  statute  law  of 
Virginia,  relied  on  by  appellant  to  have  that 
effect,  has  not  changed  the  general  rule  of 
law  aforesaid  by  making  the  domicile  of  the 
guardian  the  situs  for  taxation  of  the  in- 
tangible personal  property  of  his  ward,  when 
the  ward  is  domiciled  in  this  state.  Nor 
does  the  statute  divest  the  ward  of  his  bene- 
ficial ownership  of  such  property.  Where  a 
ward  is  domiciled  in  this  state,  therefore, 
his  domicile  fixes  the  situs  of  his  intangible 
personal  property  for  taxation  therein. 

In  such  case,  no  statutory  designation  of 
the  situs  for  taxation  of  such  property  is 
needed,  unless  it  be  the  purpose  of  the  Leg- 
islature to  alter  the  settled  policy  of  the  state 
aforesaid.  Such  a  purpose  will  not  be  as- 
sumed, but,  as  aforesaid,  must  be  made  to 
plainly  appear  by  the  language  of  the  stat- 
ute. In  the  absence  of  such  a  statute,  the 
maxim,  "Mobilia  sequuntur  personam,"  is 
operative,  and  fixes  such  situs. 

The  case  of  Hurt  v.  Bristol,  104  Va.  213, 
51  S.  E.  228,  7  Ann.  Oas.  679,  however,  is 
dted  and  strongly  relied  upon  by  the  plain- 
tiff in  error.  That  case,  it  is  true,  held  that 
the  situs  of  intangible  personal  property 
owned  by  a  lunatic,  who  had  a  committee 
having  possession  or  control  of  the  property, 
was  at  the  domicile  of  the  committee.  But 
that  was  a  case  of  a  committee  who,  under 
section  1702  of  the  Code,  had  a  certain  cus- 
tody and  control  of  the  person  of  the  lunatic, 
and  the  same  principle  did  not  apply  which 
Is  applicable  In  the  case  of  a  guardian  and 
ward  with  respect  to  the  situs  for  taxation 
of  the  intangible  personal  property  of  the 
ward. 

For  the  foregoing  reasons,  we  find  no  er- 
ror In  the  action  of  the  court  below,  and  the 
Judgment  under  review  will  be  affirmed. 

Affirmed. 


(124  Va.  370) 

SLATER  et  al.  v.  SLATEIU 

(Supreme  Court  of  Appeals  of  Virginia. 
Jan.  16,  1010.) 

1.  Dower  ^s»06  —  Assignment — Awabd  ot 
Gboss  Sum. 

Under  anomalous  circumstances,  a  court  of 
equity  may  direct  a  gross  sum  to  be  paid  a 
widow  as  dower  in  lieu  of  an  annuity,  without 
the  consent  of  all  the  parties  interested. 

2.  Do  WEB  ^s3»05--»  Awabd  or  Oboss  StJM  — 
Statutes. 

Code  1904,  {  2281,  providmg  for  award  of  a 
gross  sum  as  dower,  merely  provides  a  rule  for 


determining  the  gross  value  of  an  annuity,  and 
does  not  change  the  pre-existing  general  rule, 
which,  in  the  absence  of  anomalous  circumstanc- 
es, requires  both  the  willingness  of  the  widow 
and  the  consent  of  heirs  at  law  to  the  payment 
of  a  sum  in  lieu  of  dower. 

3.  EXECUTOBS  AND  Administbatoes  ®=s>221(1) 
—Claims  Against  Estate— Presumptions. 

In  proceedings  by  a  widow  to  establish  a 
claim  against  her  husband's  estate  as  the  legal 
owner  of  two  bonds,  drawn  by  him  and  payable 
to  her,  long  overdue,  found  in  decedent's  pos- 
session, allowance  of  the  bonds  as  debts  against 
the  estate  was  erroneous;  it  being  presumed 
that  the  bonds  had  not  been  delivered  or  that 
they  had  been  paid. 

4.  EXECUTOBS   AND    AdMINISTBATOBS    ^S»50^ 

Pbopebtt  of  Decedent— Pbesukptions. 

Where  bonds  and  certificates  of  deposit  were 
assigned  to  the  widow  by  decedent,  and  found 
in  her  personal  possession  at  the  time  of  his 
death,  it  will  be  presumed  that  they  are  her 
property,  and  not  that  of  the  estate. 

5.  ExECUTOBS  AND  Administbatobs  ^s»50— 
Husband  and  Wife  C=»25(6)  —  Estate  of 
Decedent— OwNEBSHip  of  Bonds. 

In  proceedings  to  settle  a  decedent's  estate, 
the  widow  being  a  creditor,  on  a  bond  indorsed 
by  him  to  her  and  reassigned  to  himself  by  sign- 
ing his  wife's  name,  held,  under  evidence,  that 
decedent  was  acting  as  wife's  agent,  and  bond 
bjelonged  to  widow,  and  not  to  estate. 

0.  E2VIDEN0E  ^=9266(5)  —  Admissions  of  De- 
cedent—Effect  AS  to  Heibs. 
Admissions  by  a  decedent  that  certain  prop* 
erty  belongs  to  his  widow  is  binding  upon  his 
heirs  at  law  and  distributees,  if  such  admissions 
would  have  been  binding  upon  decedent,  if  liv- 
ing. 

Ehror  to  Circuit  Court  of  City  of  Williams- 
burg and  County  of  James  City. 

Proceeding  by  Mary  Lou  Slater  against  C 
H.  Slater  and  others  to  settle  the  estate  of 
B.  B.  Slater,  deceased.  From  a  decree  of 
settlement,  both  parties  assign  error.  Re- 
versed and  remanded. 

Frank  Armistead,  of  Williamsburg,  for 
I)etltloners. 

Henley,  Hall,  Hall  &  Peachy  and  T.  H. 
Geddy,  Jr.,  all  of  Williamsburg,  for  claimant 

PRENTIS,  J.  The  petitioners,  C.  H.  Sla- 
ter, R.  H.  Slater,  and  Bettle  M.  Harvey, 
brothers  and  sister  and  the  heirs  at  law  of 
R.  B.  Slater,  who  died  suddenly  Intestate, 
complain  of  a  decree  entered  in  the  chancery 
cause  involving  the  settlement  of  the  dece- 
dent's estate,  so  far  as  it  sustains  the  claims 
of  Mary  Lou  Slater,  as  his  widow  and  as 
creditor  of  the  estate,  and  she  assigns  cross- 
error  In  so  far  as  the  decree  falls  to  do  so. 

1.  The  lands  of  the  intestate,  consisting  of 
a  large  number  of  small  parcels  lying  in  dif- 
ferent counties  and  cities,  were  sold  by  con- 


4ts»F(^  other  eases  see  aame  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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sent  of  the  pftttles,  and  at  her  reqnest  and 
against  the  protest  of  the  heirs  at  law,  the 
court  commuted  the  dower  of  the  widow,  al- 
lowing her  a  gross  sum  to  be  computed  In  ac- 
cordance with  section  2281  of  the  Code. 

As  the  law  was  before  that  statute,  which 
was  adopted  at  the  1877  session,  it  is  per- 
fectly clear  that  in  this  state  a  widow  could 
not  have  her  dower  commuted  by  the  pay- 
ment of  a  gross  sum  In  lieu  thereof  without 
the  consent  of  the  heirs  at  law.  Wilson  v. 
Davlsson,  2  Rob.  (41  Va.)  384;  Simmons  v. 
Lyles,  27  Grat  (68  Va.)  922;  Harrison  ▼. 
Payne,  32  Grat.  (73  Va.)  387. 

The  material  iMirt  of  the  statute,  which  is 
relied  upon  for  the  view  that  the  law  haa 
been  changed  in  Virginia,  reads  thus: 

Section  2281:  "When  a  party,  as  tenant  for 
life,  or  by  the  curtesy,  or  in  dower,  is  entitled 
to  the  annual  interest  on  a  sum  of  money,  or 
is  entitled  to  the  use  of  any  estate,  or  a  part 
thereof,  and  is  willing  to  accept  a  gross  sum 
in  lieu  thereof,  or  the  party  liable  for  such  in- 
terest, or  affected  by  such  daim,  has  the  right 
to  pay  a  gross  sum  in  lieu  thereof,  or  if  the 
court  in  any  legal  proceeding  decree  a  gross 
sum  to  be  paid  in  lieu  thereof,  the  sum  shall  be 
estimated  according  to  the  then  value  of  an 
annuity  of  six  per  cent,  on  the  principal  sum 
during  the  probable  life  of  such  person,  accord- 
ing to  the  following  table,"  etc 

The  table  follows  at  the  end  of  the  section. 

Before  the  enactment  of  that  statute  there 
was  no  definite  and  certain  method  of  ascer- 
taining the  present  value  of  annxiitles,  and 
several  different  methods  had  been  used  in 
different  cases.    Wilson  v.  Davisson,  supra. 

It  is  argued  with  convincing  force  that 
this  statute  was  merely  intended  to  remove 
these  ditiiculties,  and  to  provide  a  table  or 
rule  by  which  in  proper  cases  the  amount  of 
the  commuted  value  of  the  dower  or  of  the 
annuity  is  to  be  ascertained.  The  original 
title  of  the  act  goes  very  far  to  sustain  this 
view,  for  that  title  was: 

"An  act  to  establish  a  rule  and  table  for  com- 
puting the  value  of  a  life  estate  or  annuity.*' 

While  this  restrictive  title  cannot  now 
limit  the  construction  to  be  put  upon  the 
section,  if  its  language  shows  that  It  was 
intended  both  to  provide  a  table  and  to 
change  the  pre-existing  law,  because  since  the 
act  was  adopted  there  have  been  two  gen- 
eral revisals  of  the  Code,  and  in  both  it  has 
been  embodied  without  any  reference  to  the 
original  title,  still,  if  the  language  is  obscure 
In  its  meaning,  this  title  is  helpful.  We  must 
then,  in  this  case,  determine  whether  this 
statute  should  be  construed  as  changing  the 
pre-existing  law  in  Virginia,  requiring  the 
assent  of  the  heirs  at  law  to  the  commuta- 
tion of  dower  by  the  payment  of  a  gross  sum 
in  lieu  thereof  when  such  settlement  is  de- 
sired by  the  widow. 

It  is  observed  that  in  National  Bank  v. 


Taylor  et  al.,  112  Va,  1,  70  S.  B.  584,  Ann. 
Gas.  1912D,  40,  decided  long  since  the  enact- 
ment of  the  statute,  this  court,  citing  the 
cases  decided  before  its  enactment,  said: 

"As  a  general  rule,  a  party  who  has  a  life 
estate  in  a  fund  arising  from  the  proceeds  of  the 
sale  of  land  is  not  entitled  to  have  the  value 
of  his  life  estate  commuted  and  paid  to  him  in 
gross,  instead  of  the  annual  interest  on  the 
fund,  unless  the  parties  in  interest  agree  to  it." 

[1]  It  is  true  that  in  that  case  It  was  ad- 
Judged  that,  by  reason  of  the  anomalous  state 
of  facts  there  existing,  the  general  rule  could 
not  be  followed  because  the  fund  available 
for  investment  was  less  than  the  principal 
amount  on  which  the  annuitant  was  entitled 
to  interest,  and  that,  therefore,  some  other 
mode  must  be  adopted  which,  quoting  from 
iSimmons  v.  L^le,  supra,  "will  produce  the 
greatest  equality  with  the  least  inconven- 
ience." It  thus  appears  that  under  anoma- 
lous circumstances,  and  because  of  the  im- 
possibility of  following  the  general  rule,  a 
court  of  equity  can  direct  a  gross  sum  to  be 
paid  in  Ueu  of  an  annuity  without  the  con- 
sent of  all  the  parties  interested. 

Bragg  V.  Tinkling  Land  Co.,  115  Va.  1,  78 
6.  E.  541,  is  referred  to  as  sustaining  the  op- 
posing view,  because  there  the  bill  of  the 
widow  expressly  claimed  that  under  section 
2281  she  was  entitled  to  have  her  dower  com- 
muted and  a  gross  sum  paid  to  her,  and  this 
court  said  that  the  bill  was  not  demurrable. 
This,  however,  is  only  a  dictom.  The  ques- 
tion considered  and  decided  in  that  case  was 
that  the  heirs  at  law  were  necessary  parties 
in  the  suit,  inasmuch  as  it  sought  to  have 
the  dower  assigned  out  of  the  unaliened  lands 
In  the  hands  of  the  heirs  to  the  exoneration 
of  those  aliened  by  the  husband  in  his  life- 
time. The  question  here  involved  was  not 
contested,  considered  or  determined. 

The  statute  presents  three  alt^*natlves,  in 
either  of  which  the  table  or  rule  provided 
thereby  must  be  applied.  The  first  clause  re- 
quires its  application  when  the  widow  or 
other  annuitant  is  willing  to  accept  a  gross 
sum  in  lieu  of  the  annuity.  It  is  apparent 
that  such  willingness  to  accept  a  gross  sum 
clearly  implies  that  the  person  liable  therefor, 
or  whose  interest  is  affected  by  the  claim, 
has  either  tendered  it,  expressed  a  willing* 
ness  tx)  do  so,  or  is  under  obligation  to  do  so. 
Acceptance  necessarily  implies  an  offer  of 
that  which  is  accepted.  So  that  for  this 
clause  of  the  statute  to  operate  there  must 
be  an  offer  to  the  annuitant  thus  to  commute, 
or  its  equivalent  Then  the  second  alterna- 
tive applies  the  table  when  the  party  liable 
for  the  annuity,  or  who  is  affected  by  such 
claim,  has  the  right  (uncanditi<Mially)  to  pay 
a  gross  sum  in  lieu  thereof;  and  this  cer- 
tainly does  not  change  the  pre-existing  law 
or  confer  any  new  right.  Such  a  right  to 
pay  must  depend  upon  something  outside  of 
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this  statute.  Then  the  third  altematiye  is 
that,  if  the  court  in  any  legal  proceeding 
shall  decree  a  gross  sum  to  be  paid,  the  table 
or  rule  shall  apply.  Here  we  think  it  equal- 
ly apparent  that  no  new  jurisdiction  is  by 
the  statute  conferred  upon  the  court,  but 
that  it  is  intended  to  require  the  application 
of  the  rule  under  any  circumstances  in  which 
the  court  by  virtue  of  some  Jurisdiction  other- 
wise existing,  is  authorized  to  enter  such 
decree. 

[2]  We  think,  then,  that  the  only  effect  of 
the  statute  is  to  provide  a  rule  for  determin- 
ing the  gross  value  of  an  annuity,  and  that  it 
does  not  change  the  pre-existing  general  rule, 
which  requires  botii  the  willingness  of  the 
widow  and  the  consent  of  the  heirs  at  law  to 
^e  payment  of  a  gross  sum  in  lieu  of  dower. 
This  record  discloses  no  anomalous  circum- 
stances which  justify  the  court  in  ignoring 
this  general  rule,  and  it  follows,  therefore, 
that  the  trial  court  erroneously  determined 
that  the  widow  was  entitled  to  have  her  dow- 
er thus  commuted  over  the  objection  of  the 
heirs  at  law.  One-third  of  the  net  proceeds 
of  the  land  of  which  the  widow  was  endowed 
should  have  been  invested,  and  the  court 
should  have  decreed  that  the  interest  there- 
on should  be  paid  to  her  during  her  natural 
life. 

2.  Another  question  raised  arises  out  of  a 
claim  asserted  by  the  widow  against  the  es> 
tate,  that  she  is  the  owner  of  two  bonds 
drawn  by  the  decedent,  payable  to  her,  of 
$900  each,  one  dated  May  25,  1908,  payable  60 
days  after  date,  and  one  dated  June  14, 1910, 
payable  90  days  after  date.  The  decedent 
was  killed  by  a  stroke  of  lightning  on  Satur- 
day evening,  July  15,  1915,  and  on  July  18, 
1915,  when  the  brother-in-law  of  the  widow 
was  examining  his  papers,  trying  to  locate 
his  will,  he  found  these  bonds  in  his  store, 
in  a  drawer  in  his  safe.  There  is  nothing  up- 
on the  papers  or  upon  the  decedent's  books  to 
indicate  that  either  of  them  has  been  paid. 
In  the  answer  of  the  widow,  Mary  Lou  Sla- 
ter, to  the  cross-bill  filed  by  the  defendants, 
among  other  things,  she  says.  In  another  con- 
nection, that  the  decedent  kept  his  valuable 
papers  in  the  storehouse  used  and  occupied 
by  him  at  the  time  of  his  death,  while  this 
respondent  kept  her  Valuable  papers  in  the 
dwelling  house  used  and  occupied  by  her 
said  husband  and  herself. 

[3]  The  commissioner  reported  against 
this  claim,  but  upon  exception  to  the  report, 
the  court  adjudge  Mary  Lou  Slater  to  be 
the  legal  owner  of  these  two  bonds,  and  es' 
tablished  them  as  debts  against  the  dece- 
dent's estate  We  think  that  this  was  errone- 
ous. The  evidence  fails  to  show  that  she  kept 
any  of  her  private  papers  at  the  store,  which 
was  a  separate  building,  though  within  a  few 
feet  of  the  dwelling.  The  legal  inference  to 
be  drawn  from  the  fact  that  these  bonds, 


long  overdue,  were  found  as  they  were,  is 
either  that  they  had  never  been  delivered,  or 
that,  if  delivered,  being  at  his  death  in  the 
decedent's  possession,  that  they  have  been 
paid.  The  claimant  has  failed  to  overcome 
these  presumptions  of  law,  which  are  ad- 
verse to  her  claim. 

3.  The  commissioner  reported  against  the 
claim  of  Mary  Lou  Slater  that  she  is  the  own- 
er of  the  following  bonds:  One  of  George  A. 
Jones  for  $237.90,  one  of  0.  H.  Slater  for 
$1,000,  one  of  George  Allen  and  Lucinda  Al- 
len for  $408.40;  and  of  a  certificate  of  de« 
posit  in  the  Peninsula  Bank  for  $1,000.  The 
facts  as  to  this  claim  are  that  these  evidenc- 
es of  debt  were  all  payable  to  the  decedent, 
but  had  been  indorsed  by  him,  each  substaxi< 
tlally  in  the  same  language: 

*'Pay  to  M.  L.  Slater. 

••[Signed]    R.  B.    Slater." 

Upon  the  night  of  the  death  of  the  dece- 
dent, and  at  her  residence,  Mary  Lou  Slater 
gave  these  bonds  and  certificate  of  deposit, 
which  were  in  an  envelope,  to  her  brother 
for  safe-keeping.  There  Is  no  contradiction 
of  the  facts  stated,  though  there  is  some 
effort  made  to  question  the  genuineness  of  R. 
B.  Slater's  signature. 

[4]  They  had  no  children,  and  it  is  shown 
that  the  deceased  husband  used  his  wife's 
funds  freely,  and  signed  her  name  to  checks 
and  other  papers  at  will.  It  also  appears 
that  several  years  ago  he  used  some  of  her 
money,  and  that  in  recent  years  he  collected 
rents  from  property  belonging  to  her.  The 
legal  inferences  to  be  drawn  from  these  facts 
are  that  these  bonds  and  this  certificate  of  de- 
posit found  in  her  possession,  duly  assigned 
to  her,  had  been  delivered  and  were  the  prop- 
erty of  Mary  Lou  Slater,  and  that  they  do 
not  belong  to  the  estate  of  R.  B.  Slater  as 
the  commissioner  reported.  Being  assigned 
to  her  by  the  original  owner,  her  husband, 
and  being  found  in  her  personal  possession 
at  the  time  of  his  death,  in  the  absence  of 
evidence  to  overcome  such  inferences,  they 
are  her  property.  The  court  erred,  therefore, 
in  overruling  her  exceptions  to  the  commis- 
sioner's report  and  holding  otherwise. 

[6,  6]  4.  On  the  1st  of  September,  1914,  R. 
H.  Slater,  one  of  appellees,  executed  and  de- 
livered to  his  brother,  R.  B.  Slater,  a  bond 
for  the  sum  of  $1,950.39,  payable  six  months 
after  date,  and  on  the  1st  day  of  October, 
1914,  that  bond  was  indorsed: 


<i 


Pay  to  M.  L.  Slater,  October  1,  1914. 

"R.  B.   Slater.'* 

This  bond  was  taken  by  the  decedent  for 
collection  to  the  city  of  Newport  News,  and 
one  of  the  witnesses,  T.  H.  Geddy,  testifies 
that  the  decedent  told  him  that  it  was  his 
wife's  money.  Slater,  the  decedent,  when  he 
went  to  the  bank,  drew  a  draft  upon  the  debt- 
or for  the  amount  of  the  bond  and  interest, 
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aDd  deposited  it  in  the  Colonial  State  Bank 
for  collection,  reassigrning  the  bond  to  him- 
self by  signing  his  wife's  name.  We  think 
the  evidence  shows  that  at  the  time  of  this 
transaction  R.  B.  Slater  was  acting  as  agent 
for  the  benefit  of  his  wife,  and  that  this  bond 
is  the  property  of  M.  L.  Slater.  The  admis- 
sion of  the  decedent  that  it  was  her  property 
would  bind  him  if  he  were  living,  and  his 
heirs  at  law  and  distributees  are  equally 
bound  by  this  admission. 

It  does  not  appear  to  be  necessary  to  cite 
authority  for  these  latter  propositions  of  law, 
which  are  well  settled.  The  facts  as  shown 
by  the  evidence  being  clear,  the  legal  infer- 
ences to  be  drawn  therefrom  are  equally  free 
from  doubt  The  court  erred  in  overruling 
the  exceptions  of  Mary  Lou  Slater  to  the 
commissioner's  report  as  to  this  bond  also, 
and  she  must  be  held  to  be  the  legal  owner 
of  the  debt  of  which  it  is  the  evidence. 

The  case  will  be  remanded  for  such  further 
proceedings  as  may  be  necessary  to  effectu- 
ate the  views  here  expressed. 

Reversed  and  remanded. 


(124  Va.  791) 


Ex   parte  SMITH. 


(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1918.) 

1.  Infants  ^=»12— Dklinqubnt  Childben— 
Statute. 

In  view  of  the  definition  of  "delinquent 
ehild"  in  Acts  1914,  c.  350,  |  1,  and  section 
8,  providing  that  whenever  a  child  under  18 
years  of  age  shall  be  charged  before  any  police 
justice  with  an  offense  embraced  in  section  1, 
a  hearing  shall  be  had  on  the  evidence  bearing 
upon  the  guilt  or  innocence  of  the  child,  and 
if  sufficient  to  justify  conviction  or  send  the 
child  on  to  a  grand  jury,  the  court  may  proceed 
under  the  provisions  of  the  act,  is  valid>  and 
a  police  justice  has  jurisdiction  to  enter  an  or- 
der committing,  as  a  delinquent  child,  the  de- 
fendant in  a  criminal  prosecution,  without  oth- 
er initial  proceedings. 

2.  Habeas  Corpus  <&=>4— Delinquent  Chil- 
dren—Jurisdiction  OF  Police  Justice. 

Where  a  police  judge  had  jurisdiction  under 
Acts  1914,  c.  350,  of  a  prosecution  in  which 
petitioner  was  committed  as  a  delinquent  child, 
the  question  whether  there  was  a  warrant  con- 
taining the  charge,  or  whether  the  charge  de- 
scended sufficiently  into  detail  to  afford  due 
process  of  law,  were  matters  within  the  juris- 
diction of  the  justice  subject  to  proceedings  on 
appeal. 

3.  Habeas  Corpus  <&=5>85(1)  —  Delinquent 
Children— Evidence. 

On  habeas  corpus  to  obtain  release  from 
commitment  as  a  delinquent  child,  parol  evi- 
dence that  petitioner  was  tried  before  a  police 
justice  on  the  charge  of  fornication  is  immate- 


rial, since  such  charge  was  embraced  in  the 
charge  that  petitioner  was  a  delinquent  child. 

4.  Infants  €=»!&— Delinquent  Children- 
Jurisdiction  of  Police  Justice. 

That  an  order  committing  petitioner  as  a 
delinquent  child  erroneously  stated  that  the 
charge  was  that  of  being  a  delinquent  child, 
when  it  in  fact  was  that  of  fornication,  held 
immaterial  under  Act  1914,  as  the  police 
justice  had  jurisdiction  upon  trial  of  such  of- 
fense to  have  entered  the  order  of  commitment 

5.  Habeas  Corpus  ^=»86(1)  —  Coiocitment 
OF  Delinquent  Child. 

An  order,  committing  •  petitioner  as  a  de- 
linquent child  under  Acts  1914,  c.  350,  is  con- 
clusive, on  habeas  corpus  to  obtain  release,  of 
the  fact  that  the  charge  upon  which  petitioner 
was  tried  and  committed  was  as  stated  in  the 
order  of  commitment 

6.  Infants  ^=»16— Delinquent  Children — 
coicmitment. 

After  expiration  of  the  day  on  which  peti- 
tioner was  ordered  committed  as  a  delinquent 
child,  the  police  justice  no  longer  had  jurisdic- 
tion of  the  case  for  any  purpose  except  the 
entry  of  an  allowance  of  an  appeal  at  any.  time 
within  10  days,  as  allowed  by  Acts  1914,  c 
350.  §  8,  and  Code  1904,  §  4107,  and  a  subse- 
quently entered  order,  purporting  to  discharge 
petitioner  from  custody,  is  ultra  vires  and  void. 

Ex  parte  petition  by  Hazel  Smith  for  a 
writ  of  habeas  corpus.    Petition  denied. 

R.  W.  Ivey,  of  Richmond,  for  petitt<Mier. 

Assistant  Attorney  General  J.  D.  Hank, 
Jr.,  and  P.  B.  Richardson,  of  Richmond,  for 
respondent  Virginia  Home  &  Industrial 
School  for  Girls. 

PER  CURIAM.  [1]  The  Virginia  Home  & 
Industrial  School  for  Girls  relies  upon  an 
order  of  the  police  justice  of  the  city  of  Pe- 
tersburg, entered  on  May  22,  1918,  commit- 
ting to  it  the  custody  and  control  of  the  pe- 
titioner, Hazel  Smith,  to  legalize  such  cus- 
tody. It  appears  from  the  original  order  of 
commitment  aforesaid  that  it  was  entered 
when  the  petitioner  was  ]personally  in  cus- 
tody, and  on  her  being  brought  before  said 
police  Justice  for  trial  upon  the  charge,  upon 
the  oath  of  one  John  T.  Byers,  of  being  a 
"delinquent  child  not  suitable  to  be  placed 
on  probation,"  and  that  upon  such  trial  such 
justice  was  of  opinion  that  petitioner  had  not 
attained  the  age  of  17  years  and  was  guilty 
of  such  charge,  whereupon  the  said  order  of 
commitment  was  entered  by  such  justice. 

By  reason  of  the  definition  of  the  words 
"delinquent  child"  contained  in  the  statute 
(Acts  1914,  p.  696,  §  1  at  page  697),  such 
charge  embraced  either  that  of  a  criminal 
offense,  or  of  such  an  offense  as  concerned 
the  public  welfare  in  such  a  way  that  the 
said  statute  is  constitutional  in  its  provisions 
in  section  8  thereof  (Acts  1914,  p.  700),  which 
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authorized  the  trial  which  was  had  as  afore- 
said, and  the  entry  of  the  order  aforesaid* 
without  other  Initial  proceedings.  The  said 
police  Justice,  therefore,  had  Jurisdiction  of 
the  case  under  the  statute.  Mallory  v.  Va. 
Colony  for  the  Feeble-Minded,  123  Va.  — , 
06  S.  E.  172. 

[2]  The  police  Justice  having  Jurisdiction 
of  the  case  whether  there  was  or  was  not  a 
warrant  containing  the  charge  against  the 
petitioner,  or  whether  the  charge  descended 
sufficiently  into  detail,  to  afford  the  latter 
due  process  of  law,  were  all  matters  within 
the  Jurisdiction  of  the  Justice  to  determine, 
subject  to  proceedings  on  appeal  as  provided 
by  statute,  which  are  intended,  among  other 
things,  to  afford  such  due  process  when  de- 
manded by  the  accused. 

[3-B]  Furthermore,  we  cannot  enter  into  a 
consideration  of  the  parol  evidence  in  the 
case  to  the  effect  that  the  petitioner  was  in 
fact  tried  before  the  police  Justice  on  the 
charge  of  fornication.  If  that  was  a  fact,  it 
is  immaterial  to  the  habeas  corpus  proceed- 
ing before  us,  since  such  charge  was  embrac- 
ed in  the  charge  that  petitioner  was  a  "de- 
linquent child."  Moreover,  if  the  order  of 
commitment  erroneously  stated  that  the 
charge  aforesaid  was  that  of  being  "a  delin- 
quent child,"  and  was  in  fact  that  of  forni- 
cation, a  criminal  offense,  the  Justice  had 
Jurisdiction  under  the  statute  upoi;  the  trial 
of  petitioner  for  such  offense  to  have  entered 
the  order  of  commitment  on  finding  the  pe- 
titioner guilty  of  such  charge.  However,  the 
order  of  commitment  is  conclusive  in  this 
proceeding  of  the  fact  that  the  charge  on 
which  petitioner  was  tried  and  committed  to 
the  custody  drawn  in  question  before  us  was 
as  aforesaid,  and  as  is  stated  in  the  order 
of  commitment.  Such  order,  being  entered 
in  a  case  of  which  the  Justice  had  Jurisdic- 
tion, cannot  be  collaterally  assailed.  Hence 
the  sole  remedy  of  petitioner  in  the  premises 
is  by  appeal,  as  provided  for  In  said  statute. 

[6]  The  i)etitioner  relies  on  an  order  of 
said  police  Justice  purporting  to  discharge 
her  from  custody,  which  was  entered  on  June 
2,  1918,  according  to  the  certificate  of  the 
Justice  and  the  certificate  of  the  clerk  of  his 
court  in  evidence  before  us.  If  it  were  con- 
ceded that  the  parol  evidence  in  the  case  is 
admissible  to  show,  and  that  it  does  show, 
that  such  date  is  erroneous,  and  that  such 
order  was  in  fact  entered  on  June  1,  1918, 
still  it  was  entered  on  a  day  subsequent  to 
that  on  which  the  order  of  commitment  was 
entered.  The  latter  was  a  final  order,  and 
the  subsequent  order  of  June  2d,  or  of  June 
1st,  purporting  to  reopen  the  case  and  to  dis-* 
diarge  the  petitioner  from  custody,  was  ultra 
vires  and  void,  for  the  reason  that  after  the 
expiration  of  the  day  on  which  the  order  of 
conviction  and  commitment  was  entered,  the 
Justice  no  longer  had  Jurisdiction  of  the  case 


for  any  purpose,  except  that  of  the  entry  of 
an  allowance  of  an  appeal  at  any  thne  with- 
in ten  days  from  the  date  of  the  last-named 
order.  Acts  1914,  §  8,  p.  700;  Code  of  Va. 
§  4107. 

It  is  alleged  In  the  petition  that  an  appeal 
was  taken  by  petitioner,  by  counsel,  by  appli- 
cation to  the  said  Justice  within  the  said  ten- 
day  period  to  note  the  allowance  of  the  ap- 
peal as  required  by  law.  If  this  be  the  fact, 
the  answer  of  the  respondent  in  this  case 
concedes  that  the  appeal  may  still  be  prose- 
cuted by  the  petitioner  if  she  be  so  advised. 
At  any  rate,  the  petitioner  has  no  remedy  by 
habeas  corpus  proceedings  before  this  court, 
and  her  petition  must  be  dismissed. 

Dismissed. 


(124  Va.  389) 

STEPHEN   PUTNEY   SHOE   CO.   v.   RICH- 
MOND, F.  &  P.  R.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16.  1919.) 

1.  Appeal  and  Erbob  ^=:»1097(1)  —  Fob&ceb 
Appeai>-Law  op  Case. 

A  matter  fixed  by  a  decree  which  has  been 
affirmed  upon  a  former  hearing  has  become  the 
law  of  the  case,  and  cannot  be  reopened,  upon 
subsequent  appeal. 

2.  Railboads  €=972(1)  —  Deeds  ^  Constbuc- 

TION. 

In  a  suit  between  a  shoe  company  and  a 
railroad  company  regarding  trades  to  former's 
factory,  a  deed  from  their  common  grantor  held 
to  contemplate  use  of  locomotives,  and  to  enti- 
tle shoe  company  to  tracks  over  which  cars 
could  be  operated  for  a  customary  distance 
from  plaintifiTs  factory,  but  not  for  the  entire 
length  of  track,  by  pinch  bars. 

3.  Appeal  and  Ebbob  ^=s»ll94(2)  —  Fobmbb 
Appealt— Law  of  Case— Decbeb— Consideb- 

ATION. 

A  decree  granting  to  defendant  the  right 
to  permit  vehicles  to  pass  over  a  strip  up^a 
which  plaintiff  had  an  easement  construed  as  in 
violation  of  an  appellate  judgment  reversing 
a  former  decree  permitting  defendant  to  open 
said  strip  for  public  driveway. 

4.  Easements  ^=5»58(1)— Dominant  E8Tat]i>— 
Intebfebence  with  Use. 

The  proposed  opening  for  driveway  purpos- 
es of  a  strip  over  which  plaintiff  bad  an  ease- 
ment Jield  to  conflict  with  the  dominant  right 
of  use. 

Appeal  from  Circuit  Gourt,  Henrico  County. 

Suit  by  the  Stephen  Putney  Shoe  Company 
against  the  Ridimond,  BYedericksburg  &  Po- 
tomac Railroad  Company.  From  a  decree 
therein  the  former  appealed,  and  the  case 
was  afBrmed  in  part  and  reversed  and  ren- 
dered in  part,  and  subsequently  the  railroad 
company  flled  its  petition  to  reinstate  in  the 
circuit  court,  and  the  Putney  Comi>any  flled 
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Tbls  Is  tlie  second  appeal  In  this  cause. 
SfM"  Stephen  Putney  Shoe  Co.  t.  K.,  F.  ft  P. 
R.  R.  Co.,  lie  Va.  211,  81  8.  B.  03,  for  the 

leport  (jf  the  case  on  tlie  former  up[>eul. 

The  same  parties  were  before  the  court  on 
the  foimer  as  on  the  present  appeal,  end  the 
subjects  of  controversy  between  Uiem  then 
were  the  same  as  they  are  now. 

The  appellant  will  hereinafter  be  designat- 
ed the  slioe  company,  and  the  appellee  the 
railroad  company. 

The  derivation  of  the  rlgbtA  of  and  the 
original  issues  between  the  parties  involved 
In  the  cause  will  appear  from  the  record  of 
an  opinion  of  tbls  court  on  the  former  ap- 

Tlie  controversy  on  the  former  and  on  the 
present  appeal  is  twofold.  One  subject  of 
coDtroversy  Is:  What  is  the  proper  location 
of  a  right  of  way  for  certain  railroad  tnicbs 
as  provided  for  In  a  certain  deed  under  which 
the  shoe  company  received  a  conveyance  of 
the  lot  which  it  owns  In  fee?  The  other  sub- 
ject of  controversy  is:  What  are  the  rights 
«f  the  parties,  respectively,  in,  to,  over,  and 
upon  a  certain  27-foot  strip  of  land  In  width 


by  290  feet  4  Inches  in  length  as  sutai  rights 
are  prescribed  in  said  deed. 

The  lot  owned  by  the  shoe  company  Is  a  part 
of  a  larger  body  of  land,  the  old  fair  grouuda 

(formerly  owned  by  the  fair  grounds  com- 
pany, now  by  the  railroad  company),  near  the 
western  limits  of  the  city  Of  Richmond,  ei- 
tending  from  Hroad  street  to  the  right  Of  way 
of  the  railroad  company.  The  fair  grounds 
company  was  the  common  grantor  of  the 
shoe  compnny  and  the  railroad  company. 
The  deed  above  mentioned  was  from  the  fair 
grounds  company  to  the  shoe  company  and 
wiU  be  hereinafter  referred  to  as  the  1903 
deed.  Hie  location  of  the  larger  body  of 
land,  owned  by  the  railroad  company,  of  the 
lot  owned  by  the  shoe  company  and  of  its 
warehouse  building  and  certain  railroad 
tracks  thereon  ;  of  the  27-foot  strip  of  land 
immediately  adjacent  to  and  on  the  east  side 
of  such  lot,  and  of  the  right  of  way  for  rail- 
road tracks  provided  for  In  the  1003  deed  as 
the  shoe  company  claimed  such  right  of  way 
should  be  located  according  to  the  position 
taken  by  It  in  the  cause  prior  to  and  upon  the 
former  appeal,  will  all  appear  from  the  fol- 
lowing diagram,  when  it  la  considered  In  the 
light  of  the  note  below: 
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NoTE.—The  width  of  the  right  of  way  for 
the  railroad  tracks  mentioned  above  Is  not 
shown  by  the  above  diagram,  and  the  two 
tracks  In  question  are  shown  only  a  part  of 
the  way  from  the  northern  line  of  the  lot  of 
the  shoe  company  to  the  main  line  of  the  rail- 
road company;  but  the  position  of  the  shoe 
<x)mpany  in  the  cause  prior  to  and  upon  the 
former  appeal  -was  that  such  tracks,  so  far 
as  laid  from  said  northern  line,  as  shown  on 
such  pliin,  fixed  the  proper  location  of  said 
right  of  way,  and  that,  when  called  for  by 
it,  that  that  one  of  the  two  tracks  shown 
"Which  extends  only  a  part  of  said  way  should 
be  extended  alongside  the  other  to  said  main 
line,  so  that  such  right  of  way  should  pro- 
vide for  ultimately  carrying  two  tracks,  so 
located. 

1.  The  positions  taken  hy  the  parties,  re- 
spectively, and  the  material  facts  bearing  on 
the  subject  of  the  proper  location  of  the  right 
of  way  for  the  tracks  aforesaid  before  the 
court  on  the  former  appeal,  were  as  follows: 

The  railroad  tracks  shown  on  the  above 
diagram,  which  were  located  on  the  lot  of  the 
shoe  company,  and  those  extending  from  the 
northern  line  of  such  lot  toward  and  to  the 
main  line  of  the  railroad  company,  were 
located  and  constructed  under  a  certain 
agreement  entered  into  between  said  parties 
In  1906.  This  agreement,  however,  contained 
a  provision  under  which  it  might  be  terminat- 
ed, and  accordingly  it  was  terminated  in 
1908b  The  agreement,  however,  contained  al- 
flo  the  fbllowlng,  among  other  provisions, 
namely: 

''Said  raUroad  company  reserves  the  right  at 
4t8  option  to  change  the  location  of  that  part 
of  said  tracks  which  are  outside  of  the  proper- 
ty of  the  Pntney  company  at  any  time  and  to 
use  the  same  for  any  purpose  it  may  deem 
proper,  provided  that  such  change  of  location, 
or  snch  use,  does  not  interfere  with  the  shipping 
to  or  from  the  property  of  said  Putney  com- 
pany. 

*The  acceptance  of  the  tracks  herehi  provid- 
ed for  shall  be  in  lieu  of  the  rights  of  Putney 
Company  under  said  deed  from  the  fair  grounds 
company  and  others  [the  1903  deed]  to  have 
two  tracks  as  therein  provided  during  the  ezist- 
«nce  of  this  contract,  but  on  the  termination  of 
this  contract  the  Putney  Company  shall  be 
remitted  to  all  its  rights  under  said  deed  as  if 
this  contract  had  not  been  made." 

In  said  1903  deed  the  fair  grounds  company 
and  a  trustee,  who  was  a  mere  formal  party, 
were  designated  as  "the  parties  of  the  first 
and  second  parts,"  and  the  shoe  company  as 
the  **party  of  the  third  part."  The  provisions 
in  such  deed  with  respect  to  the  right  of  way 
for  railroad  tracks  aforesaid  were  as  follows: 

''The  said  parties  of  the  first  and  second  parts 
covenant  and  agree  that  they  will  permit  the 
party  of  the  third  part  and  its  assigns  to  use 
a  strip  of  land  forever  for  the  purpose  of  con- 


I  struct! Dg  thereon  one  or  two  railroad  tracks 
'  running  from  the  main  line  of  Richmond,  Fred*> 
ericksburg  &,  Potomac  Railroad  Company  to 
the  said  property  hereby  conveyed  to  the  said 
party  of  the  third  part.  Said  strip  of  land  to 
be  selected  and  designated  by  the  parties  of  the 
first  and  second  parts  across  its  land.  Said 
party  of  the  second  part  covenants  and  agrees 
to  construct,  or  cause  to  be  constructed  and 
completed,  one  or  two  tracks  when  called  for 
by  said  party  of  the  third  part,  from  the  said 
main  line  of  Richmond,  Fredericksburg  &  Po- 
tomac Railroad  across  said  strip  of  land  to  the 
north  line  of  the  property  hereinbefore  convey- 
ed to  said  party  of  the  third  part,  for  the  use 
of  the  said  party  of  the  third  part  and  its 
assigns,  and  then  to  connect  with  the  tracks 
placed  by  said  party  of  the  third  part  upon 
their  lot  so  purchased." 

The  shoe  company  was  the  plaintiflf  in  the 
cause  as  originally  Instituted.  By  its  plead- 
ings in  the  cause,  Its  position  prior  to  and  up- 
on the  former  appeal  was,  in  substance,  that 
while  the  railroad  company,  as  grantee  of  the 
fair  grounds  company,  had  originally  the 
right  to  select  and  designate  the  location  of 
the  strip  of  land  for  the  railroad  tracks  men- 
tioned in  the  clause  of  the  1903  deed  above 
Quoted,  extending  from  the  northern  line  of 
the  lot  of  the  shoe  company  to  the  main  line 
of  the  railroad  company,  the  railroad  com- 
pany by  its  location  and  construction  of  the 
tracks,  shown  on  the  diagram  above,  from  its 
main  line  to  the  northern  line  of  the  shoe 
company  lot  at  the  point  of  juncture  of  such 
tracks  with  the  tracks  located  on  such  lot, 
had  elected  and  selected  once  for  all  the  lo- . 
cation  of  such  right  of  way  as  a  permanent 
location  (subject  to  the  right  of  the  shoe  com- 
pany at  any  time  to  require  two  tracks),  and 
after  the  termination  of  the  1906  agreement 
the  railroad  company  could  not  change  such 
location  without  the  consent  of  the  shoe 
company,  that  the  shoe  company  had  built 
its  warehouse  on  the  lot  and  located  its 
trades  thereon,  from  B  to  C,  as  shown  on 
said  diagram,  through  the  center  of  its  said 
building,  to  conform  to  the  location  of  said 
right  of  way  for  said  railroad  tracks  made  by 
the  railroad  company  as  aforesaid,  and  that 
neither  at  the  point  of  junction  of  such  right 
of  way  with  the  northern  line  of  the  shoe 
company's  lot,  to  wit,  at  the  point  of  en- 
trance of  the  tracks  thereon  into  the  shoe 
company's  building,  nor  elsewhere,  could  the 
location  aforesaid  of  such  right  of  way  be 
changed,  but  must  remain  as  if  it  had  been 
located  under  the  190B  deed  without  regard 
to  the  1906  agreement. 

The  railroad  company,  by  its  pleadings  in 
the  cause,  took  the  position,  prior  to  and 
upon  the  former  appeal,  in  substance,  that  its 
action,  in  the  selection  and  location  of  said 
right  of  way  from  the  northern  line  of  the 
shoe  company's  lot  to  the  main  line  of  rail- 
road aforesaid,  and  its  construction  of  said 
tracks  frcMn  such  northern  line  of  such  lot  to 
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snch  main  line  of  railroad,  was  not  under 
the  1903  deed,  but  only  under  the  ly06  agree- 
ment; that  upon  the  termination  of  the  latter 
agreement,  by  the  express  terms  thereof,  the 
railroad  company  was  remitted  to  its  right 
under  the  1903  deed  to  make  such  selection 
and  location;  and  that  accordingly  it  an- 
nounced that  for  reasons  set  forth  in  its 
pleading,  which  it  is  alleged  it  would  be  in- 
equitable, unjust,  and  unreasonable  to  disre- 
gard, it  did  then  select  a  certain  location  men- 
tioned and  described  in  its  pleading,  to  wit,  a 
strip  of  land  23  feet  in  width,  running  from 
the  northern  boundary  line  of  the  said  shoe 
company's  lot  to  the  said  main  line  of  rail- 
road, the  exact  location  of  which  was  shown 
on  a  certain  plat  filed  in  the  cause. 

Such  location  of  such  strip  of  land  for  said 
railroad  tracks  was  from  a  part  of  the  north- 
em  line  of  the  said  lot  of  the  shoe  company 
which  was  near  the  northeastern  comer  of 
such  lot,  and  lay  thence  parallel,  or  approxi- 
mately parallel,  with  the  location  of  said 
tracks  constructed  under  the  said  1906  agree- 
ment, until,  nearlng  the  main  line  of  the  rail- 
road company,  the  former  aproached  the  sin- 
gle track  located  under  such  agreement  by  a 
gradual  curve,  until  it  formed  a  Junction  with 
such  main  line  of  railroad  almost  at  the  same 
point  as  did  such  single  track. 

The  shoe  company  declined  to  accept  the 
proposed  new  location  of  said  tracks  as  "an- 
nounced" by  the  railroad  company  as  afore- 
said, and  in  this  connection  the  shoe  company 
by  its  further  pleadings  in  the  cause  made  the 
following,  among  other  allegations: 

''This  plaintiff  avers  that  said  defendant  has 
no  right  to  remove  any  tracks  upon  its  land 
which  will  disconnect  the  rails  on  the  property 
of  this  plaintiff,  and  avers  that  such  action 
would  greatly  injure  and  would  practically  de- 
stroy the  business  of  this  plaintiff  and  would  be 
against  the  rights  of  this  plaintiff,  and  against 
the  covenants  of  said  fair  grounds  company  and 
their  assignee,  and  against  the  covenant  of  the 
defendant." 

Referring  to  the  location  aforesaid  "an- 
nounced" as  aforesaid  by  the  railroad  com- 
pany, the  shoe  company  alleged: 

"  •  •  *  That  said  location  does  not  con- 
form to  the  terms  of  the  covenant  which  pro- 
vides that  the  tracks  on  said  right  of  way  shall 
connect  at  the  northern  line  of  plaintiff's  lot 
with  the  tracks  placed  by  said  plaintiff  upon 
the  lot  so  purchased  by  it.    *    *    * 

"This  plaintiff  further  alleges  that  to  permit 
the  defendant  to  locate  said  tracks  according  to 
said  now  proposed  location  will  defeat  the  very 
covenant  itself,  since  the  covenant  calls  for 
two  tracks  for  the  business  interests  of  this 
plaintiff,  while  the  proposed  location  will  only 
permit  the  plaintiff  to  use  one  track  at  a  time. 
If  the  tracks  are  placed  side  by  side  in  the 
eastern  portion  of  the  building  of  the  plain- 
tiff, as  claimed  by  defendant,  it  will  be  seen  that 
the  track  near  the  eastern  wall  can  only  be 


loaded  from  one  side,  the  west  side,  and  the 
other  track  being  just  west  thereof,  the  person 
loading  will  always  be  in  danger,  and  if  there 
is  a  car  on  the  western  traok  that  it  will  pre- 
vent the  loading  of  the  car  on  the  eastern 
track.  This  is  an  effort  to  defeat  the  spirit  of 
the  contract  and  to  hamper  and  inconvenience 
the  plaintiff  in  its  business." 

Upon  issues  presenting  the  aforesaid  an- 
tagonistic positions  of  the  parties  on  the  sub- 
ject of  the  proper  locaticm  of  said  right  of 
way  for  said  railroad  tracks  under  the  said 
19€^  deed  and  upon  certain  evidence,  in  ad- 
dition to  such  deed  and  said  1906  agreement, 
which  is  not  material  to  be  set  forth  here, 
the  court  below,  on  July  30, 1902,  entered  the 
decree  which  was  under  review  on  the  said 
former  appeal.  The  material  provisions  of 
such  decree  concerning  the  location  of  such 
right  of  way  were  as  follows: 

"As  to  the  right  of  way,  for  track  purposes, 
to  which  said  Stephen  Putney  Shoe  Company 
is  entitled,  the  court  is  of  opinion  and  doth  de- 
cide as  follows,  viz.: 

"(1)  The  land  conveyed  to  said  railroad  com- 
pany by  [the  1908  deed]  was  and  is  subject  to 
the  burden  that  a  strip  of  said  land  may  be 
used  by  said  shoe  company  and  its  assigns  for 
the  purpose  of  constructing  on  said  strip  onn 
or  two  railroad  tracks. 

"(2)  Said  railroad  company  had,  and  still  has, 
the  primary  right  to  select  and  designate  the 
location  and  course  of  said  strip.  The  exercise 
of  that  right  was  deferred  by  contract  between 
said  shoe  company  and  said  railroad  company, 
dated  March  27«  1906  [the  1906  agreement]. 
Said  railroad  company  must,  however,  be  con- 
sidered as  having  acquiesced  in  the  present 
point  of  entrance  into  said  shoe  company's 
building  as  the  point  at  which  must  be  con- 
nected the  tracks  above  referred  to. 

"(3)  Said  railroad  company  is  now  and  here- 
by authorized  and  required  to  select  and  locate 
the  strip  aforesaid,  along  a  route  to  be  desig- 
nated by  said  railroad  company,  provided  such 
route  is  reasonably  safe  and  convenient,  and 
that  said  strip  shall  be  of  suflScient  width  for 
two  tracks,  and  that  said  strip  shall  be  so  lo- 
cated as  to  permit  the  proper  operating  con- 
nection of  tracks  thereon  with  the  present 
tracks  at  the  aforesaid  point  of  entrance  into 
said  shoe  company's  building,  and  that  said 
railroad  company  shall  notify  said  shoe  com- 
pany of  the  route  selected.    ♦    •    • 

"(5)  Before  proceedings  to  incur  any  expense 
hereunder,  said  railroad  company  is  directed 
to  inquire  of  said  shoe  company:  (1)  Whether 
the  latter  desires  two  tracks,  or  only  one  track 
to  be  constructed;  and  (2)  whether  said  shoe 
company  prefers  to  construct,  or  cause  to  be 
constructed,  the  roadbed  and  track  or  tracks, 
rather  than  have  such  construction  done  by 
said  railroad  company.  Within  30  days  after 
such  inquiry  is  communicated  to  said  shoe 
company,  the  latter  is  required  to  deliver  to 
said  railroad  company  a  complete  and  definite 
reply  to  each  of  the  questions  aforesaid,  and, 
in  the  event  of  its  failure  to  do  so,  said  rail 
road  company  shall  proceed  to  construct  two 
tracks.     If,  however,  such  reply  is  made,  a» 
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ahove  req aired,  and  said  shoe  compaDy  indicat- 
ed its  preference  that  the  construction  afore- 
p.iid  be  done  by  said  railroad  company,  the 
Utter  shall  proceed  to  construct  either  one 
frack,  or  two  tracks,  whichever  may  be  stated 
in  said  reply. 

"(6)  The  cost  and  expense  of  grading  and 
constructing  a  roadbed,  and  placing  thereon  the 
proper  equipment,  shall,  in  any  event,  be  paid 
by  said  shoe  company,  which  shall  fully  reim- 
burse said  railroad  company  for  actual  cost  in- 
curred by  the  latter  in  connectioif  with  such 
matters.    •    ♦    • 

"(7)  If  said  shoe  company,  in  reply  to  the 
i«*qulry  aforesaid,  indicates  its  preference  to 
do,  or  cause  to  be  done,  the  construction  refer- 
red to  in  said  inquiry,  then  and  in  that  event 
it  is  required  to  proceed  promptly  therewith, 
and  to  complete  the  same  within  a  reasonable 
time.  But  all  construction  must  be  upon  the 
strip  which  said  railroad  company  shall  desig- 
nate, as  hereinbefore  required,  and  must  be 
done  under  the  supervision  of  said  railroad 
company's  engineers,  and  along  lines  and  grades 
to  be  prescribed  by  said  railroad  company." 

The  decree  of  this  court  (the  Supreme  Court 
of  Appeals)  on  the  former  appeal,  in  so  far 
as  it  concerned  said  right  of  way  for  said 
railroad  tracks  provided  for  in  said  1903 
deed,  was  as  follows: 

•••  •  •  The  court  •  •  •  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with 
the  record,  that  there  is  no  error  in  the  decree 
appealed  from,  in  so  far  as  it  determines  the 
rights  and  obligations  of  the  parties  as  to 
the  location  of  the  right  of  way  for  a  railway 
leading  to  the  shoe  company's  property  over 
the  railroad  company's  land  and  the  tracks,  etc., 
laid  thereon,  and  the  said  decree  is  in  this  re- 
spect affirmed." 

Subsequent  to  the  last-named  decree  the 
railroad  company  selected  a  location  of  the 
rigtit  of  way  aforesaid,  which  provided  for 
two  tracks  of  railroad.  The  point  of  de- 
parture of  such  right  of  way  from  the  north- 
em  line  of  the  lot  of  the  shoe  company  afore- 
said is  from  the  center  of  the  said  building 
thereon  and  is  so  located  that  the  two  tracks 
to  be  constructed  on  such  right  of  way  will 
connect  with  the  present  tracks  on  the  lot  of 
the  shoe  company,  located,  as  a/oresaid, 
through  the  center  of  its  said  building,  at  the 
aforesaid  point  of  entrance  into  sudi  build- 
ing. Such  right  of  way  then  extends,  by  a 
slight  curve,  to  the  east  for  a  little  distance, 
and  then,  by  a  slight  reverse  curve,  extends 
still  farther  to  the  east,  until  it  reaches  a 
distance  of  approximately  50  feet  to  the  east 
of  the  right  of  way  as  located  under  the  1906 
agreement  as  aforesaid,  then  extends  parallel 
with  the  latter  for  some  distance  until,  as 
it  approaches  the  main  line  of  the  said  rail- 
road, it  curves  to  the  north  and  gradually  ap- 
proachet;  the  location  of  the  right  of  way  un- 
der the  1906  agreement,  and  forms  a  junction 
with  the  said  main  line  at  practically  the 


same  point  as  did  the  aforesaid  1906  loca- 
tion. 

In  May,  1914,  the  railroad  company  notified 
the  shoe  company  of  its  selection  of  tlie  lo- 
cation last  named  and  submitted  to  the  shoe 
company  the  inquiries  directed  by  the  decree 
of  July  30,  1912,  contained  in  paragraph  5 
thereof  above  quoted. 

The  shoe  company  promptly  replied  to  the 
eflfect  that  it  did  not  accept,  but  rejected,  the 
proposed  location;  and,  answering  said  inqui- 
ries, made  the  following  statements: 

"(1)  We  desire  to  have  two  tracks  connecting 
our  lot,  and  then  to  converge  into  one  track 
at  a  convenient  point  after  leaving  our  lot. 

"(2)  We  desire  yon  to  construct  the  tracks, 
and  we  will  pay  you  for  actual  cost  incurred 
by  you,  if  constructed  as  herein  designated. 

"We  desire  to  place  two  tracks  on  our  open 
lot  or  space  between  the  western  line  of  our 
lot  in  such  manner  as  to  furnish  the  best  rail- 
way fadlities  for  our  premises.  The  two 
tracks  on  our  lot  will  run  to  our  northern  line 
adjoining  your  lot,  and  the  center  of  each 
track  is  designated  by  a  stake  on  the  northern 
line  of  our  lot. 

"You  will  therefore  construct  two  tracks  to 
connect  at  those  points,  with  our  designated 
tracks  to  be  constructed,  and  extend  the  two 
tracks  from  those  points  to  a  convenient  point 
to  converge  into  one  track,  and  thence  the  one 
track  to  run  on  the  east  side  of  this  right  of 
way  to  the  main  line  of  the  Richmond,  Fred- 
ericksburg &  Potomac  Railroad  Company's 
right  of  way,  in  a  reasonably  safe  and  conven- 
ient route  over  a  selected  strip  of  land  as  pro- 
vided in  said  decree.  We  reserve  our  right  to 
place  an  additional  track  on  the  right  of  way 
at  a  future  time.    •    ♦    ♦ »' 


The  shoe  company  submitted  with  its  said 
reply  a  diagram  on  which  the  location  it  de- 
manded of  said  right  of  way  is  shown.  Its 
point  of  departure  from  the  northern  line  of 
the  said  lot  of  the  sheer  company,  and  of  en- 
trance of  the  tracks  thereon  upon  such  lot.  Is 
outside  of  said  building  and  immediately  to 
the  west  of  the  northern  corner  thereof. 
Such  location  of  such  right  of  way  then  ex- 
tends in  a  straight  line  in  a  northeasterly 
direction,  on  the  same  course  as  that  of  the 
outside  line  of  the  western  side  of  said  build- 
ing, until  it  approached  nearly  to  the  main 
line  of  railroad  aforesaid,  and  there  curves 
slightly  to  the  north,  to  a  point  of  junction 
with  such  main  line  immediately  to  the  nortli- 
west  of  the  point  of  junction  therewith  of 
the  right  of  way  as  located  under  the  1906 
agreement  as  aforesaid. 

The  location  of  the  right  of  way  last  men- 
tioned, as  made  by  the  shoe  company,  is 
designated  A  as  shown  on  the  following 
diagram,  that  made  by  the  railroad  company 
as  next  above  mentioned  is  designated  G  on 
such  diagram,  and  that  made  under  the  1906 
agreement  as  aforesaid  is  designated  B  on 
such  diagram: 
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Later  by  petition  in  the  cause  of  the  rail- 
road company  and  answer  of  the  shoe  com- 
pany thereto  issue  was  joined  between  them 
as  to  whether  the  location  of  the  right  of 
way  last  made  by  the  railroad  company  com- 
plied with  the  requirements  of  said  decree 
of  July  30,  1912,  affirmed  by  the  decree  of 
this  court  on  appeal,  or  whether  the  shoe 
company  had  the  right  to  have  same  located 
as  it  demanded  by  the  position  then  taken 
by  it  as  aforesaid.  The  shoe  company  con- 
tended, in  substance,  that  it  did  not  comply 
in  the  following  particulars,  namely: 

(a)  Because  the  route  is  not  "reasonably  safe 
and  convenient,"  as  required  by  the  July  30, 
1912,  decree,  in  that  **it  contains  dangerous  re- 
verse curves;  ♦  ♦  •  it  is  filled  with  curves, 
and  the  natural  lay  of  the  land  is  irregular,  re- 
quiring great  danger  in  operating  the  cars  upon 
a  track  built  to  conform  thereto." 

(b)  Because  it  is  the  "most  incompetent  and 
least  safe  route  it  could  locate  over  its  lot." 

(c)  Because  it  is  "expensive  to  build  and 
operate.  ♦  ♦  *  it  [the  railroad  compauy]  se- 
lected the  most  expensive  location,  and  will  call 
on  respondent  [the  shoe  company]  to  pay  the 
cost  thereof." 

The  shoe  company  also  now  took  and  still 
holds  the  position  in  such  controversy,  in 
siibstance,  that  the  decree  of  July  30,  1912, 
and  the  decree  of  this  court  affirming  it  as 
aforesaid  on  appeal,  in  so  far  as  it  concern- 
ed said  right  of  way,  merely  gave  to  the 
shoe  company  the  right  to  require  it  to  be 


located,  so  as  to  permit  tracks  on  its  lot  at 
the  point  of  entrance  in  the  center  of  the 
shoe  company's  building,  if  the  shoe  com-* 
pany  demanded  it;  and  the  shoe  company 
alleges  that  since  its  warehouse  was  built 
and  its  present  tracks  were  laid  conditions 
surrounding  its  business  and  property  have 
so  changed  as  to  make  it  imperative  that  it 
should  change  the  location  of  the  entrance  of 
the  tracks  in  question  into  its  lot,  and  to 
put  the  tracks  on  the  western  portion  of  its 
lot,  "as  a  more  convenient  and  safe  location 
for  the  tracks  and  for  the  right  of  way  for 
a  strip  of  land  in  connection  with  the  same. 
•  *  •**  And  the  shoe  company  takes 
the  position  that  it  has  the  right  to  insist 
upon  such  location,  said  decrees  notwith- 
standing, because,  when  the  1906  agreement 
was  terminated,  by  the  express  terms  there- 
of the  shoe  company  was  ''thereby  reinstated 
to  all  of  its  rights  under  [the  1903  deed]  as 
if  this  contract  [the  1906  agreement]  had  not 
been  made,"  and  that  under  the  1903  deed 
the  shoe  company  has  the  right  of  location  of 
the  railroad  tracks  on  Its  own  lot,  with 
which  the  tracks  on  the  right  of  way  must 
connect  when  the  latter  is  located. 

Certain  evidence,  consisting  of  the  testi- 
mony of  a  number  of  witnesses  and  diagrams 
filed  therewith,  was  introduced  both  by  the 
railroad  company  and  shoe  company  upon 
the  issues  aforesaid  made  in  the  cause  since 
the  former  appeal  as  aforesaid.  Thereupon, 
on  July  24,  1916,  the  decree  of  the  court  be- 


Va.) 


STEPHEN  PUTNEY  SHOE  CO.  T.  RICHNCOND,  :P.  A  P.  R.  00. 


17 


tow  BOW  under  review  was  entered.  The  pro- 
visions of  snch  decree  which  concern  the 
proper  location  of  the  right  of  way  In  ques^ 
tlon  and  the  tracks  thereon  are  as  follows: 

"As  to  the  right  of  way  for  track  purposes, 
to  which  said  shoe  company  is  entitled,  the 
conrt  is  of  opinion,  and  doth  hereby  decide,  as 
follows,  vis.: 

"(1)  That  by  the  notice  dated  May  27,  1914, 
and  the  plat  thereto  attadiied,  which  notice  and 
plat  were  dnly  served  upon  the  shoe  company 
and  are  filed  as  a  part  of  the  railroad  com- 
pany's petition  in  this  cause,  the  railroad  com* 
pany  definitely  selected  and  located  the  strip 
for  such  right  of  way;  that  the  strip,  so  se* 
lected  and  designated,  complies  in  all  respects 
with  the  requirements  of  the  decree  heretofore 
entered  in  this  cause,  as  affirmed  by  the  Su- 
preme Court  of  Appeals  of  Virginia;  that  the 
demand  of  the  shoe  company  for  a  different 
location,  and  all  of  its  objections  to  the  right 
of  way  selected  by  the  railroad  company,  should 
be,  and  are  hereby,  rejected  and  overruled; 
that  the  prayer  of  the  railroad  company's  said 
petition  upon  this  point  should  be,  and  is  here- 
by, granted;  and  that  the  only  right  of  way 
for  such  track  purposes,  to  which  said  shoe 
company  is  entitled,  should  be,  and  is  hereby, 
de&dtely  and  ^ally  located  and  established 
upon  the  strip  and  along  the  route  so  selected 
and  designated  by  the  railroad  company. 

"(2)  That  the  shoe  company  is  in  default  in 
having  failed  and  refused  to  state  whether  two 
tracks,  or  only  one  track,  shall  be  constructed 
on  said  right  of  way,  and  whether  it  prefers 
to  do  the  necessary  construction,  rather  than 
have  the  same  done  by  the  railroad  company; 
that,  therefore,  the  shoe  company  itself  should 
be,  and  is  hereby,  required  to  do,  or  cause  to 
be  done,  all  and  necessary  and  proper  work  and 
construction  upon  said  right  of  way,  including 
either  one  or  two  tracks,  as  it  may  prefer; 
that  all  such  construction  shall  be  done  under 
the  supervision  of  the  railroad  company's  en- 
gineer or  engineers,  and  along  lines  and  grades 
to  be  prescribed  by  the  railroad  company  with- 
in a  reasonable  time  after  definite  written  de- 
mand of  the  shoe  company,  stating  whether  one 
or  two  tracks  are  desired,  and,  if  two,  the 
point  at  which  each  track  shall  commence  and 
terminate;  that  such  written  demand  shall 
constitute  a  Qnal  election  by  the  shoe  company 
as  to  the  number  of  tracks  which  shall  ever  be 
placed  upon  said  strip  for  said  shoe  company 
or  its  assigns;  that  the  shoe  company  shall 
make  such  written  demand  within  30  days  after 
this  decree  becomes  effective;  that  thereaft- 
er, upon  being  furnished  with  such  lines  and 
grades,  it  shall  proceed  promptly  with  the  work 
of  construction,  and  shall  complete  the  same  in 
a  reasonable  time;  but  that  it  shall  give  writ- 
ten notice  to  the  railroad  company  of  the  time 
when  such  construction  will  be  commenced,  in 
order  that  the  said  engineer  or  engineers  may 
properly  supervise  the  same,  as  herein  requir- 
ed." 

2.  The  positions  taken  In  their  pleadings 
by  the  parties,  respectively,  and  the  material 
facts  bearing  on  the  subject  of  their  rights, 
respectively,  In,  to,  and  over  the  said  27-foot 
atilp  of  land,  were  as  follows : 

The  following  is  the  danse  In  the  said 

96  S.R.— 2 


1908  deed  which  prescribed  the  rights  of  the 
parties  touching  the  27-foot  strip  of  land, 
viz.: 

"As  a  part  consideration  of  the  deed  said 
fair  grounds  company  covenants  that  the  said 
strip  of  land  just  east  of  and  adjoining  the 
lot  hereby  conveyed  and  fronting  twenty-seven 
(27)  feet  on  the  north  line  of  Broad  street  and 
running  back  two  hundred  and  tweniy-niae  feet 
four  inches  (299  ft.  4  in.)  shall  be  kept  open 
as  an  open  space  and  said  party  of  the  third 
part  shall  at  all  times  have  free  use  of  said 
twenty-seven  (27)  foot  lot,  with  free  ingress 
and  egress  on  to  and  through  said  lot  and  all 
parts  thereof." 

In  the  executory  contract  evidencing  the 
purchase  by  the  shoe  company  of  the  lot 
conveyed  to  It  in  fee  by  the  1903  deed,  which 
antedated  such  deed,  there  was  a  different 
provision  as  to  said  27-foot  strip  of  land, 
namely : 


«o 


It  is  further  agreed  that  the  said  party  of 
the  first  part  will  keep  open  as  a  street  the 
twenty-seven  (27)  feet  running  along  the  east- 
em  line  of  this  property.    •    ♦    ♦ 


i» 


One  position  of  the  shoe  company  In  the 
cause  prior  to  and  upon  the  former  appeal 
was  that  it  was  the  beneficial  owner  of 
such  strip  of  land,  had  the  exclusive  right 
of  use  of  It,  and  that  the  railroad  company 
had  merely  a  bare  legal  title  thereto.  Anoth- 
er position  of  the  shoe  company  at  that 
time  was  that  the  only  right  the  railroad 
company  had  as  to  such  27-foot  strip  of  land 
was  to  have  it  kept  open  as — 

"  *an  open  space/  yet  it  [the  railroad  company] 
has  demanded  that  it  be  thrown  open  to  be 
used  as  a  street  or  driveway,  and  it  has  threat- 
ened to  use  the  same  as  a  driveway,  not  alone 
for  its  employ^,  bat  also  for  use  by  any  and 
all  patrons  of  said  railroad  company.'' 

"The  shoe  company,  prior  to  the  former  ap- 
peal, also  alleged  that  its  wagon  is  26^  feet 
long,  and,  when  It  is  at  the  entrance  of  your 
orator's  warehouse  on  the  east  opening  [of] 
said  27-foot  strip,  it  blocks  the  said  strip  of 
land,  as  it  has  a  right  to  do,  and  if  the  same 
were  permitted  to  be  used  as  a  driveway  it 
would  greatly  reduce  the  free  use  thereof  by 
your  orator,  and  prevent  it  from  using  it  as 
contracted  for  in  said  deed." 

The  position  of  the  railroad  company  be- 
fore and  upon  the  former  appeal  as  to  said 
27-foot  strip  of  land  was  that  it  was  the 
owner  of  It  In  fee,  subject  merely  to  the 
"free  use"  of  such  strip — 

"for  the  purpose  of  'free  ingress  and  egress  in. 
to,  and  through'  the  same  and  all  parts  there- 
of; and  that  this  respondent  [the  railroad  com- 
pany] is  entitled  to  make  or  permit  other  per- 
sons to  make  any  use  of  said  strip  which  does 
not  prevent  complainant  [the  shoe  company] 
from  a  reasonable  use  of  the  same  for  the  pur- 
pose aforesaid,  and  also  to  insist  that  the  said 
strip  'shall  be  kept  open  as  an  open  space.' 
And  this  respondent  denies  that  the  complain- 
ant is  entitled  to  the  exclusive  use  of  said 
strip  for  any  purpose.    •    •    •  •• 
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The  railroad  company  also  allied  that 
the  shoe  company  had  snch  strip  inclosed  by 
certain  fences  and  was  continually  blocking 
said  strip — 


«< 


by  placing  across  the  same  a  wagon  whose 
length  is  only  6  inches  less  than  the  width  of 
said  strip." 

Evidence  was  introduced  which,  so  far  as 
material  to  be  mentioned  here,  was  to  the 
effect  that  the  fences  aforesaid  were  erected 
by  the  shoe  company  temporarily,  subject  to 
the  request  of  the  railroad  company  for  their 
removal,  and  would  be  removed  on  such  re- 
quest, but  that  the  use  by  the  shoe  company 
of  its  wagons,  which  were  26^  feet  long, 
did  at  times  block  the  said  27-foot  strip  from 
the  passage  of  it  by  other  vehicles. 

Thereupon  the  decree  of  July  90,  1912, 
aforesaid  was  entered,  which  as  to  said  27- 
foot  strip  of  land  provided,  so  far  as  materi- 
al to  be  noted  here,  as  follows : 

"As  to  the  27-foot  strip  of  land,  mentioned 
and  described  in  the  pleadings,  being  a  strip 
of  land  fronting  27  feet  on  Broad  street,  and 
adjoining  the  land  of  Stephen  Putney  Shoe 
Company  on  the  east,  and  running  back  two 
hundred  and  ninety-nine  (299)  feet  and  four 
(4)  inches,  the  court  is  of  opinion,  and  dotb 
decide,  as  follows,  vis.: 

"The  defendant  railroad  company  is  the  own- 
er of  said  strip  in  fee  simple,  subject,  however, 
to  the  easement  therein  of  said  shoe  company. 
The  said  shoe  company  has  a  right  of  ingress 
and  egress  in,  to,  and  through  said  strip,  and 
all  parts  thereof,  and  also  has  a  right  to  enter 
the  said  strip,  at  any  point  thereof,  from  its 
own  land  adjoining  the  same,  and  to  use  said 
strip  in  the  receipt  and  delivery  of  its  goods 
from  and  to  its  vehicles  into  and  from  any 
building  upon  its  own  land,  such  use  to  be  ex- 
ercised in  a  reasonable  manner;  but,  in  so  do- 
ing, said  shoe  company  must  not  block  said 
strip  unreasonably,  so  as  to  prevent  other  wag- 
ons passing  through  the  same  in  single  file. 
The  said  railroad  company  has  the  right  to 
make  any  use  of  said  strip  not  interfering  with, 
or  inconsistent  with,  the  reasonable  exercise 
by  said  shoe  company  of  its  aforesaid  rights, 
which  rights  are  primary." 

"And  the  said  Stephen  Putney  Shoe  Company, 
its  officers,  agents,  servants,  and  employes,  are 
hereby  perpetually  restrained  and  enjoined  from 
making  use  of  said  strip  of  land,  other  than 
such  as  hereinbefore  set  forth,  and  In  the  man- 
ner above  described,  and  from  obstructing,  or 
continuing  to  obstruct,  the  said  strip,  or  any 
part  thereof,  in  any  manner  or  to  any  extent 
not  hereinbefore  permitted,  and  from  inclosing, 
or  continuing  to  keep  inclosed,  the  said  strip, 
or  any  part,  or  either  end,  thereof,  and  from 
erecting,  or  maintaining,  any  fence  upon  any 
part,  or  at  either  end,  of  said  strip,  and  from 
interfering  in  any  way,  or  at  any  time,  with 
other  persons  in  any  use  of  said  strip  not  in- 
consistent with  the  reasonable  exercise  by  said 
shoe  company  of  its  rights  hereinbefore  set 
forth,  and  from  doing  any  act  or  thing  which 
will  prevent  the  said  strip,  and  all  parts  there- 
of, from  being  and  continuing,  at  all  times,  an 
open  space.*' 


The  decree  of  this  court  (the  Supreme 
Court  of  Appeals)  on  said  former  appeal, 
upon  review  of  so  much  of  the  said  July 
30,  1912,  decree  as  referred  to  said  27-foot 
strip  of  land,  provided  as  follows : 

"  ♦  •  •  The  court  is  of  opinion,  for  rea- 
sons stated  in  writing  and  filed  with  the  record, 
[that]  in  so  far  as  it  determined  the  rights  of 
the  parties  in  the  27-foot  strip  of  land  in  the 
bill  and  proceedings  mentioned,  it  must  be  re- 
versed. And  this  court  proceeding  to  enter 
such  decree  as  the  said  circnit  court  ought  to 
have  entered  as  to  the  said  strip  of  land  front- 
ing on  Broad  street,  and  adjoining  the  land  of 
the  said  Stephen  Putney  Shoe  Company  on  the 
east,  and  running  back  299  feet  and  4  inches, 
the  court  doth  adjudge  order  and  decree  that 
the  Richmond,  Fredericksburg  &  Potomac  Rail- 
road Company  is  the  owner  in  fee  of  the  said 
27-foot  strip  of  land,  subject,  however,  to  the 
appellant  shoe  company's  easement  therein; 
that  the  said  shoe  company  and  the  said  rail- 
road company  are  entitled  to  have  the  said  27- 
foot  strip  of  land  kept  open  as  an  open  space, 
without  the  right  on  the  part  of  either  to  erect 
or  maintain  a  fence  upon  any  part  or  at  either 
end  thereof;  that  the  said  shoe  company  has 
the  right  at  all  times  to  have  the  free  use  of 
the  said  strip  of  land  for  ingress  and  egress 
in,  to,  and  through  said  strip  of  land,  and  all 
parts  thereof,  to  and  from  all  buildings  upon 
its  said  land,  from  and  to  its  vehicles  standing 
upon  or  across  said  strip  of  land,  and  to  every 
other  accommodation  and  advantage  which  said 
strip,  kept  open  as  an  open  space  or  court, 
may  furnish  to  the  said  property  of  the  said 
shoe  company,  and  that  the  said  railroad  com- 
pany, its  agents,  employes,  or  patrons,  are  not 
entitled  to  make  use  of  said  strip  of  land  in  any 
manner  that  will  interfere  with  or  obstruct  the 
said  shoe  company  in  the  full  enjoyment  of  its 
said  easement." 

In  its  petition  subsequently  filed  In  the 
cause  the  railroad  company  alleged  that  the 
shoe  company  had  not  removed  but  still 
maintained — 

"gates  and  fences  upon  and  inclosing  said  strip," 
also  that  the  shoe  company  "claims  the  right  to 
use  a  portion  of  said  strip  as  a  flower  garden, 
and  to  prevent  employes  and  patrons  of  your 
petitioner  from  passing  through  such  portion, 
and  also  claims  the  right  to  use  said  strip  for 
storing  boxes,  etc.,  and  also  claims  the  right 
to  keep  its  vehicles  standing  across  said  strip, 
even  when  they  are  not  being  loaded  or  unload- 
ed—In fact,  claims  the  right  arbitrarily  to  block 
said  strip,  and  to  the  exclusive  use  and  occu- 
pation thereof,  for  any  purpose  and  period  of 
time,  whether  temporarily  or  permanently. 

"AJl  such  claims  your  petition  most  emphat- 
ically denies;  and,  as  your  petitioner  has  thus 
far  been  prevented  by  the  shoe  company  from 
making  any  use  whatever,  in  any  manner,  or  at 
any  time,  of  said  strip,  your  petitioner's  only 
recourse  is  to  invoke  the  court's  decision,  defin- 
ing precisely  all  rights  and  duties  of  the  par- 
ties." 

In  answer  to  such  petition  the  shoe  com- 
pany takes  the  following  iKMitions  as  to  said 
27-foot  strip  of  land,  namely: 
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««•  •  •  This  respondent  is  ready  and  "will- 
in^  to  remove  the  fences  at  the  north  end  of 
said  27-foot  strip  of  land,  but  that  the  fence  run- 
ning elong  the  eastern  side  thereof  is  a  fence 
dividing  the  said  27-foot  strip  from  the  ad- 
joining lot  to  the  east  thereof,  owned  by  other 
parties. 

*'This  respondent  says  that  the  flower  garden 
referred  to  by  petitioner  railroad  company  is 
largely  7ocated  on  the  private  property  of  this 
respondent,  which  lies  to  the  west  of  the  said 
27-foot  strip  of  land,  and  on  the  Broad  street 
front  there  is  only  a  partial  hedge. 

"Respondent  would  have  long  since  removed 
the  fence  at  the  north  end  of  said  strip,  but 
for  a  conference  between  Mr.  T.  P.  Giles,  of  re- 
spondent company,  and  Mr.  W.  D.  Duke,  of 
railroad  company,  in  which  the  fence  was  not 
required  to  be  removed. 

"This  respondent  denies  any  allegation  con- 
tained in  said  petition  to  the  effect  that  this 
respondent  claims  any  rights  in  said  27-foot 
strip  of  land,  beyond  the  rights  granted  to  it 
under  the  various  deeds  and  contracts  and  un- 
der the  decisions  of  the  Supreme  Court  of  Ap- 
peals of  Virginia." 


ft 


Certain  evidence  was  Introduced  by  both 
parties  bearing  upon  the  issue  as  to  the  use 
being  made  of  said  27-foot  strip  by  the  shoe 
company,  which  is  referred  to  below  in  the 
opinion  of  the  court. 

Thereupon  the  decree  of  the  court  below 
now  under  review  was  entered,  containing 
tbe  following  provisions  concerning  the  rights 
of  the  parties  in,  to,  and  over  said  27-foot 
strip  of  land,  namely: 

"As  to  the  27-foot  strip  of  land,  fronting  on 
Broad  street,  and  adjoining  the  land  of  the 
shoe  company  on  the  east,  and  running  back 
290  feet  and  4  inches,  the  decree  entered  by  the 
Supreme  Court  of  Appeals  of  Virginia  has  ad- 
judged that  the  railroad  company  Is  the  owner 
in  fee  of  the  said  27-foot  strip  of  land,  subject, 
however,  to  the'  shoe  company^s  easement  there- 
in; that  the  said  shoe  company  and  the  said 
railroad  company  are  entitled  to  have  the  said 
27-foot  strip  of  land  kept  open  as  an  open 
space  without  the  right  on  the  part  of  either  to 
erect  or  maintain  a  fence  upon  any  part  or  at 
either  end  thereof;  that  the  said  shoe  company 
has  the  right  at  all  times  to  have  the  free  use 
of  said  strip  of  land  for  ingress  and  egress  in, 
to,  and  through  said  strip  of  land. 

*'(2)  The  railroad  company  has  the  right  to 
permit  persons  and  vehicles  to  pass  through 
any  and  all  parts  of  the  said  27-foot  strip,  at 
any  time  and  for  any  purpose:  Provided,  al- 
ways, that  the  shoe  company  is  not  thereby  ob- 
structed or  interfered  with  in  the  exercise  and 
enjoyment  of  its  superior  rights  aforesaid. 
Such  use  of  the  said  strip  by  other  persons  and 
Tehicles  is  not  inconsistent  with  the  eidstence 
of  the  aforesaid  rights  of  the  shoe  company;  it 
is  only  the  exercise  by  the  shoe  company  of  its 
said  superior  right,  which  is  not  to  be  obstruct- 
ed or  interfered  with  by  such  passage  of  other 
persons  and  vehicles. 

"(3)  The  shoe  company  has  no  right  to  main- 
tain upon  the  said  strip,  or  any  part  thereof,  or 
at  either  end  thereof,  any  fence,  hedge,  gate,  or 
other  indosure,  nor  the  sign  or  posts  thereto 
attadied,  described  in  the  testimony  of  fi>.  M. 


Hastings,  nor  the  pile  of  fence  posts  described 
in  said  testimony.  And  the  said  shoe  company, 
its  officers,  agents,  servants,  and  employes,  are 
hereby  perpetually  restrained  and  enjoined  from 
obstructing,  or  continuing  to  obstruct,  the  said 
strip,  or  any  part  or  either  end  thereof,  by  any 
fence,  hedge,  gate,  or  other  inclosure,  or  by  any 
such  sign  or  posts,  and  from  hereafter  main- 
taining, upon  said  strip,  or  any  part,  or  at  ei- 
ther end  thereof,  any  fence,  hedge,  gate,  or  other 
indosure,  or  any  such  obstruction  as  aforesaid, 
and  from  doing  any  act  or  thing  in  violation  of 
the  aforesaid  right  of  the  railroad  company  to 
have  the  said  strip  kept  open  as  an  open  space." 

S.  A«  Anderson  and  A.  G.  Collins,  both  of 
Richmond,  for  appellant 

John  S.  Eggleston,  of  Richmond,  for  ap- 
pellee. 

SIMS,  J.  (after  stating  the  facts  as  above). 
As  appears  from  the  above  statement,  this  is 
the  same  cause  which  was  before  us  on  a 
former  appeal  therein  (Stephen  Putney  Shoe 
Co.  V.  R.,  F.  &  P.  R.  R.  Co.,  116  Va.  211,  81 
S.  B.  93);  the  parties,  the  issues,  and  the 
material  facts,  consisting  of  writings  to  be 
construed  and  the  actions  of  the  parties 
thereunder,  are  all  the  same  as  shown  by  the 
record  on  the  present  as  on  the  former  ap- 
peal, in  so  far  as  some  of  the  matters  In  issue 
now  before  us  are  concerned.  And  there  is 
no  controversy  in  the  cause  over  the  well- 
settled  rule  that,  such  being  the  case,  tbe  de- 
cision and  decree  of  this  court  on  the  former 
appeal  is  the  law  of  the  case,  in  so  far  as 
such  decree  passed  upon  and  adjudicated  the 
questions  which  are  presented  for  our  deci- 
sion upon  the  present  appeal.  The  points  of 
difference  between  the  parties  on  that  sub- 
ject are  merely  as  to  how  far  the  decree  of 
this  court  on  the  former  appeal  did  pass  up- 
on and  adjudicate  such  questions.  There 
are  also  further  points  of  difference  between 
the  parties  as  to  what  should  be  the  decision 
of  certain  questions  In  issue  which  they 
(dalm,  respectively,  were  left  open  for  future 
consideration  and  determination  by  the  de- 
cree aforesaid  on  the  former  appeal.  We 
will  consider  and  pass  upon  the  questions 
raised  by  such  points  of  difference  In  their 
order  as  stated  below. 

[1]  1.  We  will  consider  first  the  contro- 
veorsy  in  the  cause  upon  the  subject  of  what 
is  the  proper  location  of  the  right  of  way  for 
certain  railroad  tracks  as  provided  for  in 
the  deed  of  1003  mentioned  In  the  above 
statement 

la.  We  are  of  opinion  that  the  decree  of 
this  court  on  the  former  appeal,  in  its  affirm- 
ance of  the  decree  of  the  court  below  of  July 
30,  1912,  in  so  far  as  it  concerned  the  subject 
now  under  consideration  (such  provisions  of 
sudi  decrees  being  quoted  in  the  above  state- 
ment), passed  upon  and  adjudicated  the  ques- 
tion of  the  proper  location  of  the  right  of  way 
under  consideration  at  its  point  or  place  of 
departure  from  the  northern  ilne  of  the  lot 
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of  the  shoe  company,  and  fixed  the  location 
of  such  place  of  departure  of  such  right  of 
way  as  the  railroad  company  has  now  located 
It,  as  shown  by  the  above  statement  and  the 
diagram  last  above  exhibited  therein,  being 
where  the  right  of  way  indicated  by  the  lines 
marked  C  on  such  diagram  form  a  Junction 
with  what  is  designated  in  the  record  as  the 
northern  line  of  the  boundary  of  the  lot  of 
the  shoe  company,  such  junction  being  some- 
what to  the  east  or  southeast  of  the  center 
of  such  northern  line,  and  is  "so  located  as 
to  permit  the  proper  operating  connection 
of  tracks  thereon  with  the  present  tracks 
[on  the  shoe  company's  lot]  at  the  point  of 
entrance  into  said  shoe  company's  building 
[the  latter  point  being  in  the  center  of  such 
building],"  as  was  required  by  paragraph  3 
of  said  decree  of  July  30,  1912,  which  was 
affirmed  on  the  former  appeal. 

The  question  whether  such  Junction  point 
or  place  of  departure  of  the  right  of  way 
from  the  northern  line  of  the  lot  of  the  shoe 
company  had  been  permanently  fixed  and  lo- 
cated under  said  1903  deed,  or  whether  it 
could  be  changed,  was  put  directly  and  ex- 
pressly in  issue  by  the  pleadings  and  proof 
of  both  the  shoe  company  and  railroad  com- 
pany In  the  proceedings  in  the  cause  prior 
to  and  upon  the  former  appeal,  and  the  ma- 
terial facts  bearing  on  such  issue  were  also 
the  same  as  shown  by  the  record  in  the  for- 
mer as  on  the  present  appeal,  as  Is  set  forth 
In  detail  in  the  above  statement.  It  neces- 
sarily resulted  from  the  position  taken  by 
the  shoe  company  prior  to  and  upon  the 
former  appeal  as  to  what  its  action  had  been 
with  respect  to  its  exercise  of  its  rights  un- 
der the  1903  deed  to  locate  the  railroad 
tracks  upon  its  own  lot,  that  the  conclusion 
was  unescapable  that  it,  at  least,  had  elected 
and  selected  such  location  once  for  all  under 
such  deed ;  It  could,  of  course,  make  but  one 
election  and  location  under  snch  deed,  and 
that  carried  with  it  the  further  conclusion 
that  the  railroad  company,  since  it  had  ac- 
quiesced in  that  location,  was  bound  under 
the  1903  deed  to  so  locate  the  right  of  way 
In  question  on  its  land  as  to  connect  with  the 
tracks  so  located  on  the  shoe  company's  lot, 
which  settled  the  question  of  whether  the 
point  of  Juncture  of  such  right  of  way  with 
such  tracks  could  be  afterwards  changed. 
Accordingly,  the  decree  of  the  court  below  of 
July  30,  1912,  and  its  affirmance  on  appeal 
as  aforesaid  expressly  pass  d  upon  and  ad- 
judicated such  question,  and  expressly  fixed 
the  location  of  such  point  or  place  of  depar- 
ture of  such  right  of  way  as  aforesaid;  that 
thereby  and  thereupon  it  became  the  law  of 
the  case,  and  hence  the  proper  place  of  loca- 
tion of  such  point  or  place  of  departure  of 
the  right  of  way  was  no  longer  a  subject  of 
Inquiry  or  of  consideration  or  determination 
by  the  court  below,  nor  can  it  be  reopened  by 
us  on  the  present  appeaL 


[2]  lb.  The  decree  of  this  court  on  the  for- 
mer appeal  did  leave  open  for  future  con- 
sideration and  determination  the  location  of 
the  said  right  of  way  from  its  said  point  oi 
place  of  departure  thence  on  to  its  Junction 
with  the  main  line  of  railroad  on  the  rail- 
road company ;  the  adjudication  on  the  sub- 
ject upon  the  former  appeal,  affirming  the 
decree  of  the  court  below  then  under  review, 
being  merely,  in  the  language  of  the  latter 
decree,  so  far  as  material,  that — 

"Said  railroad  company  is  now  and  hereby 
authorized  and  required  to  select  and  locate  the 
strip  aforesaid  along  a  route  to  be  designated 
by  said  railroad  compaay,  provided  such  route 
is  reasonably  safe  and  convenient.    •    •    •  »• 

We  come  now,  therefore,  to  the  consider- 
ation of  the  only  points  of  difference  between 
the  shoe  company  and  railroad  company  on 
the  subject  of  the  proper  location  of  said 
right  of  way  which  are  open  for  our  con- 
sideration upon  the  present  appeal. 

The  positions  of  the  shoe  company  on  these 
points  are,  in  substance,  as  noted  In  the  above 
statement,  that  the  location  of  the  right  of 
way  whidi  has  been  now  made  by  the  rail- 
road company  from  the  said  point  or  place 
of  departure  of  it  to  the  main  line  of  the 
railroad  company  is  not  "reasonably  safe 
and  convenient,"  as  required  by  the  decree 
of  July  30,  1912,  for  the  following  reasons: 

(a)  Because  ''it  contains  reverse  curves. 
*  *  *  is  filled  with  curves,  and  the  natural 
lay  of  the  land  is  irregular,  requiring  great  dan- 
ger in  operating  the  cars  upon  a  track  built  to 
conform  thereto." 

0))  Because  it  *'i8  the  most  incompetent  and 
least  safe  route  it  could  locate  over  its  lot" 
And 

(c)  Because  it  Is  "expensive  to  build  and  op- 
erate, •  •  •  it  [the  railroad  company]  se- 
lected the  most  expensive  location  and  will  call 
on  respondent  [the  shoe  company]  to  pay  the 
cost  thereof.** 

These  positions  assail  the  location  of  the 
right  of  way  in  question,  on  three  grounds, 
namely: 

First  Because  the  operation  of  the  cars 
on  the  tracks  thereon  will  be  dangerous,  by 
reasons  of  the  curves  therein  and  the  grade 
thereof,  if  the  tracks  are  built  to  conform  to 
the  natural  lay  of  the  land. 

Secondly.  Because  the  operation  of  the  cars 
will  be  expensive,  and. 

Thirdly.  Because  it  is  the  most  expensive 
to  build  and  operate. 

We  wUl  consider  these  positions  in  their 
order  as  stated. 

E^rst.  As  to  the  danger  of  operation  of  the 
ears,  if  the  tracks  are  built  to  conform  to  the 
natural  lay  of  the  land: 

This  is  as  yet  a  moot  question.  The  decree 
aforesaid  Involved  In  the  former  appeal  in 
the  cause  did  not  require  the  railroad  compa- 
ny to  disclose  in  its  notice  to  the  shoe  compa- 
ny the  .grade  proposed.   It  did  require,  howev- 
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er,  all  constnictlon  to  be  "done  under  the  sn- 
pervlslon  of  said  railroad  company's  engineers 
and  along  lines  and  grades  to  be  prescribed 
by  said  railroad  company."  It  appears  from 
the  evidence  In  the  cause  that  no  grades  have 
as  yet  been  prescribed  by  the  railroad  com- 
pany for  the  proposed  tracks.  Its  position 
taken  in  its  reply  brief  in  the  cause  Is  that 
It  has  never  been  Its  '^tention  to  esrtablish 
any  *but  a  reasonable  grade,  which  could 
be  successfully  and  conveniently  operated 
throughout  the  entire  length  to  the  Putney 
building,'  '•  and  that  it  has  never  intended  to 
prescribe  the  building  of  the  tracks  '*to  con- 
form to  the  natural  lay  of  the  land^" 

Secondly.  As  to  the  expense  of  operating 
the  cars  on  the  tracks  as  now  proposed  by 
the  railroad  company: 

There  is  testimony  in  the  cause  for  the  shoe 
company  and  railroad  company  on  the  ques- 
tion of  whether  the  cars  on  the  tracks  as  pro- 
posed by  the  railroad  company  can  be  operat- 
-ed  without  steam  or  equivalent  motive  pow- 
•er— 1.  e.,  by  hand,  by  the  use  of  pinchbars — 
as  easily  as  on  tracks  if  located  without  the 
reverse  curve,  or  without  as  great  curves  as 
there  ^-111  be  in  the  tracks,  if  located  as  pro- 
posed. The  preponderance  of  the  evidence  is 
to  the  effect  that,  if  the  plnchbar  method  of 
operating  the  cars  were  adopted,  they  could 
t>e  more  easily  operated  on  a  track  with 
iesser  curves  in  them.  But  we  find  nothing 
In  the  deed  of  1903,  when  construed  in  the 
light  of  the  situation  and  circumstances  sur- 
rounding the  parties,  which  warrants  the  con- 
fitmction  of  it  to  the  effect  that  the  shoe  comr 
pany  is  oitttled  to  have  the  right  of  way  for 
«iid  tracks  so  located  that  the  latter  can  be 
or  that  they  should  be  so  constructed  that 
<:ars  thereon  can  be  operated  the  entire  length 
of  the  tracks  by  hand,  by  the  use  of  pinch- 
bars, without  other  motive  power.  On  the 
•contrary,  we  think  that  the  motive  power  in 
-nse  by  the  railroad  company  in  1903  for  the 
placing  of  cars  on  spur  and  switch  tracks, 
namely,  that  of  locomotives,  or  some  equiva- 
lent motive  power,  was  in  contemplation  of 
the  parties  for  the  movement  of  cars  to  and 
from  said  main  line  of  railroad  upon  and 
from  said  tracks  at  the  time  of  the  covenant 
in  the  deed  of  1903,  which  fixed  the  rights 
of  the  parties  as  to  such  right  of  way  and 
tracks  and  that  the  shoe  company  is  not  en- 
titled to  have  the  "convenient"  character  of 
the  proposed  tracks  required  by  the  decree 
of  July  30, 1912,  measured  and  determined  by 
their  fitness  for  use  for  the  movement  of  cars 
thereon  to  and  from  the  main  line  of  rall- 
Toad  by  any  other  motive  power  than  steam 
locomotive  power  or  its  equivalent  The 
tracks  should  be  so  constructed  that  it  would 
be  practical  for  the  shoe  company  to  move 
single  cars  empty  or  loaded,  for  short  dis- 
tances to  and  from  its  building  by  handpower 
by  the  use  of  pinchbars,  since  there  is  tes- 


timony In  the  case  tending  to  show  that  such 
use  of  handpower  in  moving  cars  to  such  ex- 
tent was  usual  and  customary  amon^  mer- 
cantile concerns  under  similar  conditions^ 
and  hence  must  be  taken  to  have  been  in  con- 
templation of  the  parties  at  the  time  of  the 
execution  of  said  deed  of  1903,  and  the  pre- 
ponderance of  the  evidence  in  the  cause  shows 
that,  if  the  grade  of  the  tracks  is  on  a  level 
at  the  curves  on  their  ends  nearest  the  lot  of 
the  shoe  company,  that  will   be  practical. 

niirdly.  As  to  the  route  now  proposed  by 
the  railroad  company  for  the  railroad  tracks 
aforesaid  being  the  most  expensive  to  build 
and  operate: 

The  evidence  in  the  cause  is  to  the  effect 
that  the  expense  of  building  the  railroad  will 
be  less  on  the  route  mentioned  than  on  that 
proposed  by  the  shoe  company. 

The  preponderance  of  the  evidence  is  that 
if  the  roadbed  is  constructed  upon  a  reason- 
ably proper  grade,  so  that  it  can  be  reason- 
ably "conveniently  operated  throughout  the 
entire  length  to  the  Putney  building,"  the 
cars  to  and  from  the  main  line  of  railroad 
can  be  operated  by  steam  locomotive  power, 
or  its  equivalent,  without  any  excessive  ex- 
pense, and  that  single  cars,  loaded  or  empty, 
can  be  moved  with  reasonable  care  for  short 
distances  to  and  from  its  building  by  the  shoe 
company  by  hand  power  by  the  use  of  pinch- 
bars, which  will  eliminate  any  excessive  ex- 
pense In  such  operation  of  the  cars. 

Our  conclusion,  therefore,  on  the  branch  of 
the  cause  considered  next  above,  is  that  the 
location  of  the  right  of  way  aforesaid,  which 
has  been  selected  by  the  railroad  company 
as  aforesaid,  complies  with  the  requirements 
of  the  former  decrees  in  the  cause,  and  that 
there  is  no  error  in  the  decree  of  the  court 
below  now  under  review  in  so  deciding. 

[3, 4]  2k  We  have  now  to  consider  the  con- 
troversy in  the  cause  upon  the  subject  of 
what  are  the  rights  of  the  parties,  respec- 
tively, over  and  upon  the  27-foot  strip  of 
land  mentioned  in  the  statement  of  the  case 
preceding   this   opinion. 

As  set  forth  in  such  statement,  the  question 
of  what  were  the  rights  of  the  parties  afore- 
said, respectively,  in,  to,  over,  and  upon 
such  strip  of  land  under  the  provisions  of 
the  deed  of  1903,  and  of  the  preceding  eon- 
tract  of  "sale"  in  such  statement  of  the 
case,  was  involved  on  the  former  appeaL 
The  proper  construction  of  such  provisions 
on  such  subject  in  such  deed  and  contract 
was  in  issue  between  these  same  parties  to 
this  cause  on  tlie  former  appeal ;  the  material 
facts  bearing  on  such  issue  were  also  the 
same  as  shown  by  the  record  on  the  former 
as  on  the  present  appeal;  and,  under  the 
well-settled'  rule  above  adverted  to,  in  so  far 
as  such  rights  have  been  passed  up<Mi  and 
adjudicated  by  the  opinion  and  decree  of  this 
court  on  the  form^  appeal,  such  adjudication 
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tben  became  and  is  now  the  law  of  the  case. 
The  question  which  first  confronts  us  on  this 
branch  of  the  case,  therefore,  is  how  far  the 
decree  of  the  court  below  now  under  review 
is  in  accord  with  the  decree  of  this  court  on 
the  former  appeal  touching  the  same  matters 
in  controversy  then  and  now  In  Issue. 

The  chief  matter  of  controversy  now  before 
us,  with  respect  to  said  27-foot  strip  of  land, 
is,  as  appears  from  the  statement  of  the  case 
preceding  this  opinion,  whether,  in  addition 
to  the  use  of  such  strip  by  the  railroad  com- 
pany as  a  passageway  to  and  from  Broad 
street  to  the  property  of  the  railroad  com- 
pany as  a  walkway  for  its  officers  and  em- 
ployes, when  using  it  In  such  a  way  as  not 
to  interfere  with  the  rights  of  the  shoe  com- 
pany as  fixed  by  the  decree  aforesaid  on  the 
former  appeal,  the  railroad  company  has 
the  right  to  use  such  strip  of  land — 

"as  a  driveway  not  alone  for  its  [officers  and] 
employes,  but  also  for  the  use  by  any  and  all 
patrons  of  said  railroad." 

The  language  last  quoted  is  from  a  plead- 
ing in  the  cause  prior  to  the  former  appeal, 
and  the  precise  question  of  whether  the  rail- 
road company  had  the  right  to  use  such  strip 
of  land  as  a  driveway  as  aforesaid,  "not 
alone  for  its  employes,  but  also  for  use  of 
any  and  all  patrons  of  said  railroad,**  was  be- 
fore this  court  for  decision  on  the  former  ap- 
peal. The  position  of  the  shoe  company  then 
was,  and  is  now,  that  to  make  of  the  said 
strip  a  driveway  for  all  of  the  patrons  of  the 
railroad  company  would  make  it  a  public 
street  for  all  practical  purposes  touching  the 
rights  of  the  shoe  company  over  and  upon 
such  strip  of  land. 

As  will  appear  from  the  opinion  of  this 
court  on  the  former  appeal.  It  was  then  held 
that  since  the  executory  contract  of  sale 
preceding  the  deed  of  1908  contained  the 
provision  that  the  vendor  "will  keep  open  as 
a  street'*  the  said  strip  of  land,  and  such 
provision  was  changed  when  the  deed  of  1903 
came  to  be  made,  the  provision  contained  in 
the  deed  on  the  subject  being  substituted 
for  said  provision  in  the  executory  contract 
of  sale,  the  former  must  be  construed  in  the 
light  of  the  consideration  that  it  was  a  sub- 
stitute for  the  latter  provision,  and  the  opin- 
ion of  this  court  was,  in  substance,  that  the 
railroad  company  was  not  entitled  to  make 
such  use  of  said  strip  of  land  as  would  be 
made  of  it,  if  it  were  a  street,  and  it  reverse 
ed  the  preceding  decree  of  the  court  below 
in  its  provisions  which  allowed  the  use  of 
such  strip  as  a  driveway,  which  will  be  here- 
inafter more  specifically  adverted  to. 

The  decree  of  the  court  below  now  under 
review,  in  its  dealing  with  the  subject  now 
under  oonsAderation,  follows  very  closely 
the  decree  of  this  court  aforesaid  on  the  for- 
mer appeal,  as  appears  ftom  the  quotation 


from  it  given  in  the  statement  preceding  this 
opinion;  but  it  does  decree  that  the  rail- 
road company  "has  the  right  to  permit 
•  •  *  vehicles  to  pass  through  any  and 
all  parts  of  the  said  27-foot  strip  at  any  time 
and  for  any  purpose,  •  •  •  "  and  it  is  of 
this  provision  in  such  decree,  in  so  far  as 
the  27-foot  strip  of  land  Is  concerned,  that 
the  shoe  company  now  complains.  Such  use 
as  so  allowed  is  not  confined  to  the  ofilcers 
or  employes  and  patrons  of  the  railroad  com- 
pany, but  permits  a  general  use  by  any  and 
all  persons  with  the  assent  of  the  raUroad 
company,  which  means  such  use  by  the  pub- 
lic generally,  if  permitted  by  the  railroad 
company.  This  is  in  substance,  the  very 
provision  of  the  decree  of  the  court  below 
of  July  30,  1912,  on  the  subject  now  under 
consideration,  which  was  reversed  by  the 
decree  of  this  court  on  the  former  appeal, 
only  the  decree  now  under  review  goea 
farther  and  Is  less  restricted  in  its  express 
allowance  of  a  use  of  the  strip  as  a  driveway. 
It  is  true  that  such  provision  is  coupled  with 
the  limitation,  "provided  always  that  the  shoe 
company  is  not  thereby  obstructed  or  inter- 
fered with  in  the  exercise  and  enjoyment  of 
its  superior  rights  aforesaid'* ;  but  the  same 
proviso  was,  in  substance,  contained  in  the 
decree  of  July  30,  1912,  on  this  subject,  yet 
such  decree  was  reversed  as  aforesaid.  The 
provision  in  the  decree  of  July  30,  1912» 
touching  the  rights  of  the  railroad  company 
with  respect  to  the  use  of  said  strip  as  a 
driveway  was  as  follows,  as  appears  from  the 
terms  thereof  quoted  in  the  above  statement: 

"Said  shoe  company  must  [not]  block  said 
strip  unreasonably,  so  as  to  prevent  other  wag- 
ons passing  through  the  same  in  single  file.  The 
said  railroad  company  has  the  right  to  make 
any  use  of  said  strip  not  interfering  with,  or 
Inconsistent  with,  the  reasonable  exercise  by 
said  shoe  company  of  its  afoersaid  rights,  which 
rights  are  primary.** 

Such  were  the  provisions  of  such  decree 
under  consideration  by  this  court  upon  which 
Its  former  opinion,  decision,  and  decree  on 
this  subject  were  rendered.  The  result  there- 
of, therefore,  was  the  holding  that  a  use  of 
said  strip  as  a  passageway  for  wagons  "in 
single  file,**  subject  to  be  interrupted  by  the 
reasonable  exercise  by  the  shoe  company  of 
its  rights  of  easement,  was  not  permissible  on 
the  part  of  the  railroad  company.  Such 
holding  was  thereby  made  the  law  of  the 
case. 

The  decree  now  under  review  does  not 
confine  the  use  in  question  to  wagons  "in 
single  file."  Otherwise  its  provisions  on  this 
subject  are  substantially  the  same  as  those  of 
the  decree  of  the  court  below  which  was  re- 
versed as  aforesaid. 

In  truth,  any  substantia]  use  of  said  strip 
as  a  driveway  by  all  of  the  patrons  of  the 
railroad  company  would  be  inconsistent  with 
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the  "superior  rights  aforesaid"  of  the  shoe 
company. 

It  is  true  that  the  evidence  in  the  cause 
iB  meager  as  to  the  frequency  of  the  use 
which  the  shoe  company  has  heretofore 
made  of  said  strip  as  a  driveway,  or  as  to 
how  often  it  is  blocked  by  its  26^-foot  wag- 
ons standing  across  the  strip  to  be  loaded  or 
unloaded,  and  it  seems  from  the  record  that 
for  the  greater  part  of  the  time  the  whole 
of  the  strip  Is  not  occupied  by  the  use  the 
shoe  company  makes  of  it  for  the  purposes 
for  which  it  is  entitled  to  use  it;  but  the  evi- 
dence shows  that  such  strip  is  so  used  by  the 
shoe  company  as  it  has  need  therefor,  and 
that  it  is  the  only  possible  way  for  ingress 
and  egress  of  the  vehicles  of  the  shoe  com- 
pany to  and  from  its  stables,  and  is  the  only 
open  space  upon  which  it  can  load  and  un- 
load these  vehicles,  and  that  such  strip  is  at 
times  entirely  obstructed  by  such  use,  and 
it  is  manifest  that  the  use  of  such  strip  as 
a  driveway  by  the  patrons  of  the  railroad 
fK>mpany  and  others,  or  even  by  such  patrons 
al<»ie,  would,  in  practice,  inevitably  produce 
innumerable  collisions  and  endless  conflict 
between  the  agents  and  employes  of  the  shoe 
company  in  its  rightful  use  of  said  strip  and 
those  using  it  as  a  driveway  under  the  per^ 
mission  of  the  railroad  company.  In  view  of 
this  situation,  which  Inheres  in  the  very  na- 
ture and  character  of  the  use  of  the  strip  as 
a  driveway  by  the  public  generally,  or  even 
by  the  patrons  of  the  railroad  company, 
which  serves  the  public  generally,  su<di  use 
is  impracticable.  It  would  be  in  conflict  with 
the  dominant  right  of  the  shoe  company, 
adjudicated  by  the  decree  of  this  court  afore- 
said, entered  on  the  former  appeal,  which 
provided  for  the  shoe  company — 

"at  an  times  to  have  the  free  use  of  said  strip 
of  land  for  ingress  and  egress  in,  to,  and 
through  said  strip  of  land  and  all  parts  thereof 
to  and  from  its  own  land  adjoining  the  same,  to 
the  use  of  the  said  strip  of  land  in  receipt  and 
delivery  of  its  goods  into  and  from  all  buildings 
upon  its  said  land,  from  and  to  its  vehicles 
standing  upon  or  across  said  strip  of  land, 
•  •  •  and  that  said  railroad  company,  its 
agents,  employes,  or  patrons,  are  not  entitied  to 
make  use  of  said  strip  in  any  manner  that  will 
interfere  with  or  obstruct  the  said  shoe  com- 
pany in  the  full  enjoyment  of  its  said  ease- 
ment.'* 

Indeed,  we  are  of  opinion  that  any  use  of 
said  strip  as  a  driveway,  even  by  the  oflicers 
and  employes  of  the  railroad  company,  if  it 
were  so  frequent  as  to  amount  to  such  a  sub- 
stantial use  as  to  be  of  any  worth  to  the 
railroad  company,  would  inevitably  at  times 
•'Interfere  with  or  obstruct  the  shoe  company 
in  the  full  enjoyment  of  its  said  easement," 
and  hence  would  be  impracticable,  in  view 
of  the  dominant  rights  of  easement  of  the 
■hoe  company  aforesaid.  Theoretically  this 
may  not  be  so,  in  view  of  the  proviso  con- 


tained In  the  decree  now  under  review,  above 
quoted;  but  practically  it  is  so,  as  we  think. 
It  is  a  law  of  physics  that  two  objects  can- 
not occupy  the  same  space  at  the  same  time ; 
and  two  or  more  moving  objects,  of  the  like 
character,  seeking  to  use  the  same  space  at 
the  same  time,  where  the  right  of  sudi  use 
of  one  is  dominant,  will  inevitably  produce 
conflict  of  rights.  The  situation  is  wholly 
different  from  what  it  would  be  if  these 
rights  were  equal,  as  is  true  of  vehicles  on  a 
public  highway,  in  which  case  mutual  con- 
cession or  a  law  of  the  road  would  serve  to 
avoid  conflict  of  rights. 

We  are  therefore  of  opinion  that  the  eflfect 
of  the  decree  aforesaid  entered  on  the  former 
appeal  was  to  adjudicate  that  the  railroad 
company  has  not  the  right  to  itself  use,  or 
to  authorize  any  one  else  to  use,  said  strip 
of  land  as  a  driveway;  and  hence  we  are 
of  opinion  that  the  decree  of  the  court  below 
under  review  in  this  particular  is  not  in  ac- 
cord with  the  former  decree  of  this  court 

As  to  the  right  of  the  railroad  company 
"to  permit  persons  •  •  •  to  pass  through 
any  and  all  parts  of  the  said  27-foot  strip, 
at  any  time  and  for  any  purpose,  provided 
always  that  the  shoe  company  is  not  thereby 
obstructed  or  interfered  with  in  the  exercise 
and  enjoyment  of  its  superior  rights*'  flxed 
by  the  decree  aforesaid  on  the  former  appeal, 
which  right  is  allowed  the  railroad  company 
by  the  decree  of  the  court  below  now  under 
review.  As  the  property  of  the  railroad  com- 
pany is  now  used,  and  as  the  said  strip  of 
land  has  at  present  no  walkway  for  persons, 
its  use  as  a  passageway  by  persons  would 
likely  be  small,  and  would  be  practical  with- 
out causing  interference  with  the  full  enjoy- 
ment of  its  easement  by  the  shoe  company; 
but  if  it  were  used  as  a  walkway  by  the  pub- 
lic generally,  In  passing  from  Broad  to  Mar- 
shall street,  or  if  the  railway  were  to  locate 
a  passenger  depot  on  its  property,  and  said 
strip  were  used  as  a  passageway  for  its  pas- 
sengers to  and  from  Broad  street,  it  is  very 
probable  that  thereby  interference  with  and 
obstruction  of  the  full  enjoyment  of  said 
easement  by  the  shoe  company  would  be 
caused.  Such  a  situation,  however,  as  we 
understand  the  record,  has  not  yet  arisen. 
Hence  we  are  of  opinion  that  the  record  does 
not  disclose  that  the  decree  under  review  is 
not  in  accord,  on  the  subject  under  consid- 
eration, with  the  decree  aforesaid  entered  on 
the  former  appeal. 

As  to  the  right  to  have  or  maintain  on 
said  strip  the  ''gates  and  fences**  which  are 
located  thereon,  and  the  alleged  claim  of  the 
shoe  company  of  the  right  to  use  a  portion 
of  the  strip  as  a  flower  garden,  and  to  use 
the  strip  for  storing  boxes,  etc.,  ^nd  the 
right  to  keep  its  vehicles  standing  across  said 
strip,  even  when  they  are  not  being  loaded 
and  unloaded,  drawn  in  question  before  us 
on  the  present  appeal,  as  noted  in  the  state- 
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tnent  above,  the  shoe  company  does  not  daim 
In  its  pleadings  in  the  cause  to  have  any  of 
such  rights,  and  it  is  apparent  that  such 
rights  have  been  denied  to  it  by  the  decree 
of  this  court  on  the  former  appeal.  So  that, 
in  so  far  as  such  subjects  are  mentioned, 
among  others,  in  the  decree  now  under  re- 
view, we  are  of  opinion  that  such  decree  is 
in  accord  with  the  decree  aforesaid  on  the 
former  appeal,  and  in  so  far  as  not  so  men- 
tioned the  denial  of  such  rights  is,  in  effect, 
adjudicated  by  the  last-named  decree. 

Our  conclusion,  therefore,  on  the  subject 
of  the  rights  of  the  parties  with  respect  to 
the  said  27-foot  strip  of  land,  is  that,  as 
such  strip  of  land  and  the  adjacent  prop- 
erty of  the  railroad  company  is  now  situated 
and  used,  the  decree  under  review  correctly 
adjudicates  such  rights  and  is  in  accord  with 
the  decree  of  this  court  on  the  former  ap- 
peal, except  in  the  single  matter  of  the  right 
of  the  railroad  company  to  use  or  permit 
the  use  of  said  strip  as  a  driveway,  but  that 
as  to  this  matter  there  is  error  in  the  decree 
under  review. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion to  afQrm  the  decree  complained  of  in  all 
respects,  except  in  so  far  as  it  concerns  the 
rights  of  the  railroad  company  to  use  or  per- 
mit the  use  of  the  27-foot  strip  of  land  in 
the  bill  and  proceedings  mentioned  as  a 
driveway.  The  decree  will  be  amended,  so  as 
to  deny  such  right  to  the  railroad  company. 
We  are  of  opinion  to  provide  in  the  decree  of 
this  court,  however,  that  it  is  entered  without 
prejudice  to  the  right  of  the  shoe  company, 
or  its  successors  or  assigns,  to  seek  relief  in 
future  by  any  suit  or  action  which  it  might 
lawfully  institute,  but  for  the  said  decrees, 
and  the  present  decree  of  this  court  in  this 
cause,  in  the  event  that  it  should  be  found 
impracticable  to  construct  the  roadbed  for 
the  tracks  aforesaid  to  such  grades  and  lay 
the  tracks  thereon  in  such  manner,  along  the 
right  of  way  therefor  aforesaid,  that  cars 
may  be  operated  thereon  b^r  steam  locomo- 
tive power,  or  an  equivalent  motive  power, 
to  and  from  the  main  line  of  railroad  of  the 
railroad  company  with  reasonable  safety  and 
convenience,  and  so  that  single  cars,  loaded 
or  empty,  can  be  moved  with  reasonable  ease 
on  the  two  curves  in  the  tracks  nearest  the 
shoe  company's  lot,  by  the  use  of  plnchbars^ 
or  in  the  event  that  the  use  of  said  27-foot 
strip  of  land  as  a  passageway  of  persons, 
without  interference  with  and  obstruction  of 
the  full  enjoyment  of  said  easement  by  the 
shoe  company,  should  be  found  in  future  to 
be  impracticable  from  any  cause  not  due  to 
the  fault  of  the  shoe  company  or  its  succes- 
sors or  assigns,  as  the  case  may  be.  And 
we  are  of  opinion  to  award  the  costs  of  this 
appeal  to  the  railroad  company  as  the  party 
substantially  prevailing. 
Amended  and  affirmed. 


(124  Va.  465> 
A.  S.  WHITE  &  CO.,  Inc.,  v.  JORDAN. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16^  1919.) 

1.  CONSTITUTTONAL  LAW  €=»309(2)— CORPORA- 
TIONS ^s»500— Dub  Process  of  Law—Serv- 
ice ON  DoMBsno  Corporation  by  Publica- 
tion. 

Code  1904,  |  8225,  authorizing  service  by 
publication  on  domestic  corporation  haviojr  no 
person  la  the  county  or  corporation  wherein  ac- 
tion is  commenced  on  whom  process  can  be  serv- 
ed, is  not  violative  of  Const.  U.  S.  Amend.  14, 
and  Const.  1902,  §  11,  prohibiting  taking  of 
property  "without  due  process  of  law." 

2.  Corporations  ^s»507(12)— Process— Pub - 
lioation*-Desionation  of  Newspaper. 

Code  1904,  §  8225,  authorizmg  service  by 
publication  on  domestic  corporations  having  no 
person  in  the  county  or  corporation  in  which  ac- 
tion is  brought  upon  whom  service  can  be  had, 
upon  an  order  by  court  or  clerk  of  court  direct- 
ing publication,  requires,  by  implication,  that 
court  or  clerk  designate  the  particular  news- 
paper to  publish  the  process. 

3.  E)viDBNCB  ^=»83(1)  —  Publication  —  Pre- 
sumption—Acts  OF  Officer— Designation 
OF  Newspaper. 

Court  or  derk  designating  newspaper  to  pub- 
lish process  on  domestic  corporation  having  no 
person  in  county  or  corporation  wherein  action 
is  brought  upon  whom  service  can  be  had,  un- 
der Code  1904,  §  8225,  will  be  presumed  to  re- 
quire publication  in  such  newspaper  as  is  most 
likely  to  give  defendant  notice. 

4.  Constitutional  Law  ^s»48-0>n8truc- 
TiON  Favoring  Validity. 

If  language  of  statute  is  fairly  susceptible 
of  two  constructions,  under  one  of  which  it  is 
valid  and  under  the  other  invalid,  the  construc- 
tion sustaining  validity  will  be  adopted. 

5b  Constitutional  Law  «s>4&— Validity  of 
Statuti&— Presumption. 
Intention  of  Legislature  to  respect  constitu- 
tional inhibidons  and  pass  a  valid  statute  will 
be  presumed. 

6w  Principal  and  Agent  «=»144— Actions— 
Suit  in  Agent's  Name. 

Action  on  contract  in  name  of  agent  and  in 
which  agent  has  an  interest  can  be  brought  in 
agenfs  name. 
Burks,  J.,  dissenting. 

Error  to   Circuit   Court,   Nelson   County. 

Action  by  J.  W.  Jordan  against  A.  8. 
White  ft  Co.,  Incorporated.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Caskie  &  Caskie,  of  Lyucliburg,  for  plain- 
tllf  in  error.  S.  B.  Whitehead,  of  Loviug- 
ston,  for  defendant  in  error. 

PRENTIS,  J.  The  main  qnestloii  here  pre- 
sented is  identical  with  that  determined  by 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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this  court  in  the  case  of  Wiard  Liunber  Co. 
V.  Henderson-White  Mfg.  Ck).,  lOT  Va.  626, 
59  S.  B.  477,  17  L.  R.  A.  (N.  S.)  324;  that 
question  b^ng:  Is  section  8225  of  the  Oode, 
so  far  as  it  authorizes  the  service  of  pro- 
cess on  a  domestic  corporation  which  has  no 
person  In  the  county  or  corporation  wherein 
the  oase  is  commenced  on  whom  process  can 
be  served,  by  the  publication  of  a  copy  of 
the  process  in  a  newspaper,  violative  of  the 
fourteenth  lamendment  of  the  United  States 
Constitution  and  of  section  11  of  the  Vir- 
ginia Constitution,  which  prohibit  the  taking 
of  property  "without  due  process  of  law"? 

In  that  case  this  court  decided  tbat  the 
section  does  afford  due  process  of  law  and 
is  constitutionaL 

[1]  The  learned  counsel  for  the  petitioner 
reopens  the  question  and  presents  the  con- 
trary view  with  consummate  ability  and 
force.  However  much  we  are  impressed 
thereby,  we  are  not  disposed  to  disapprove 
the  former  ruling,  though  its  soundness  Is 
doubted  by  very  high  Virginia  authority. 
BurkflT  PI.  &  Pr.  312. 

One  difference  between  this,  and  the  ques- 
tion to  which  most  of  the  cases  relied  on  to 
support  this  contriary  view,  is  that  here  we 
are  dealing  with  a  domestic  corporation, 
which  received  its  dkarter  from  this  state 
and  Is  Within  its  Jurisdiction;  whereas,  Pen- 
noyer  v.  Neff,  05  U.  S.  714,  24  L.  EM.  665,  and 
the  multitude  of  cases  following  it,  nearly 
all  refer  to  foreign  corporations  or  natural 
persons  who  are  not  within  the  jurisdiction 
of  the  state  in  which  the  action  is  brought 
The  underlying  principal  of  these  cases  is 
that  a  stAtute  can  have  no  extraterritorial 
effect,  and  it  Is  nowhere  now  questioned  that 
no  personal  judgment  oan  be  rendered 
against  a  foreign  coriwration  or  nonresident, 
proceeded  against  by  order  of  publication, 
and  that  a  court,  in  such  cases,  can  only 
subject  the  property  within  the  jurisdiction 
of  the  stKite  to  the  claim. 

As  Judge  Cardwell  points  out  in  Wtard 
lumber  Co.  v.  Henderson^White  Co.,  supra, 
this  statute;  section  3225,  has  been  in  force 
for  a  great  many  years.  It  had  at  that 
time  never  come  under  review  In  this  court, 
but  In  the  case  of  Wytheville  Ins.  Co.  v. 
«ttiltz.  87  Va.  629.  13  S.  B.  77,  although  the 
case  was  hotly  contested,  no  doubt  whatever 
was  suggested  and  no  question  raised  as  to 
the  validity  of  the  statute;  its  constitutional- 
ity being  assumed  both  by  the  court  and 
counseL 

Dr.  lile,  in  his  Notes  on  Corporations 
(page  342),  refers  to  tand  analyzes  the  statp 
ute,  but  does  not  question  its  constitutional- 
ity; and  in  a  note  said  to  have  been  written 
by  that  great  jurist,  Judge  Burks,  the  elder, 
In  2  Va.  Law  Reg.  at  page  545,  the  history 
of  the  statute  U  given.  It  is  shown  that  in 
Its  present  form  it  origiaated  with  the 
teamed   revisors  of  the   Code  of  1887   (of 


whom  one  was  Judge  Burks);  and  here  again 
no  question  as  to  the  oonstitationality  of  the 
statute  is  intimated. 

Judge  Cardwell  called  attention  to  certain 
expressions  of  that  great  mASter  of  the  law, 
Judge  Cooley  (Cooley's  Const.  Lim.  [7th  EXl.] 
p.  236),  one  of  which  is: 


"The  courts  cannot  run  a  race  of  opinions  of 
right  reason  and  expediency  with  the  lawmaking 
power." 

It  is  agreed  that  the  courts  cannot  oon- 
denm  any  method  of  service  which  the  Leg-^ 
islature  prescribes,  if  it  appears  reasonably 
probable  that  the  method  prescribed  will  give 
the  defendant  notice  of  the  proceeding  and 
lafford  him  an  opportunity  to  defend. 

In  the  case  of  Bicknell  v.  Herbert,  20 
Hawaii,  132,  Ann.  Cas.  1913A,  1186»  it  is 
said: 

"Notice  by  publication  is,  perhaps,  a  method 
more  often  used  as  a  substitute  for  personal 
service,  but  there  is  no  distinction  in  principle 
between  the  one  method  and  the  other.  Neither 
is  based  on  the  theory  that  it  will  necessarily 
give  actual  notice  to  the  defendant,  but  merely 
tliat  it  will  give  such  notice  to  himself  or  to 
his  agents,  if  he  cares  to  take  reasonable  pre- 
cautions for  the  protection  of  his  property." 

In  a  note  to  that  case,  Ann.  Cas.  1913A, 
at  page  1189,  this  is  quoted  from  Chatham  v. 
Mansfield,  1  Cal.  App.  298,  82  Pac.  343; 

"Due  notice  to  the  defendant  la  essential  to 
the  jurisdiction  of  all  courts,  bat  such  notice 
may  be  either  actual  or  constructive  in  certajtn 
cases,  as  prescribed  by  the  law  pertaining  to 
the  forum  in  which  such  notice  is  given.  If 
the  Legislature  has  prescribed  a  kind  of  notice 
by  which  it  is  reasonably  probable  that  the 
party  proceeded  against  will  be  apprised  of  what 
is  going  on  against  him,  and  an  opportunity  is 
given  him  to  defend,  and  the  notice  is  given 
as  the  law  requires,  this  will  be  held  sufficient 
and  due  process  of  law." 

In  Freeman  on  Judgments  (4th  Ed.)  | 
127,  p.  219,  this  is  said:  ^ 

"Therefore  citisenB  and  residents  of  a  state 
may,  if  its  laws  so  provide,  be  served  with  pro- 
cess by  the  publication  thereof,  or  leaving  it  at 
their  usual  place  of  abode,  or  in  such  other  mode 
as  the  Legislature  deems  proper  under  the  cir- 
cumstances of  the  case,  if  it  appears  probable 
that  it  will  advise  them  of  the  proceedings 
against  them,  and  afford  them  an  opportunity  to 
defend." 

[2-6]  In  the  case  in  Judgm^it  the  plaintiff 
In  the  trial  court  could  only  sue  the  defend- 
ant either  in  the  county  of  Nelson,  in  which 
the  cause  of  action  arose,  In  the  city  of 
Lynchburg,  in  which  the  principal  otfice  of 
the  corporation  was  located,  or  in  the  county 
or  city  in  which  its  chief  officer  resided.  It 
exercised  its  option  to  institute  the  action  in 
the  county  of  Nelson,  but  the  original  pro- 
cess of  the  circuit  court  of  Nelson  county 


26 


d8  SOUTHEASTERN  REPORTER 


(Va. 


coald  not  be  sent  to  the  dty  of  Lynchburg 
(Code,  §  3220),  so  that,  although  the  circuit 
court  of  Nelson  county  had  Jurisdiction  of 
the  case,  there  was  no  other  method  provided 
by  which  the  defendant  could  be  brought  in- 
to court  except  the  method  pursued.  It 
should  be  noted  that  section  3225,  In  such 
cases,  requires  firs^  an  affidavit  of  the  fact 
th«at  there  Is  no  agent  in  the  county  or  cor- 
poration wherein  the  case  is  commenced, 
and  that  there  is  no  other  person  in  that 
county  or  corporation  on  whom  there  can 
be  service;  and  then,  before  there  can  be 
any  lawful  publication,  the  statute  requires 
that  there  shall  be  an  order  entered  lu  the 
case,  either  by  the  court  or  by  the  clerk  of 
the  court,  directing  the  publication  of  pro- 
cess. The  Jurisdiction  to  enter  an  order, 
thus  conferred  upon  the  court  in  which  the 
case  Is  pending,  to  direct  the  publication,  by 
necessary  impllaation  imposes  upon  the  Judge 
or  clerk  the  duty  to  enter  such  order  as  is 
appropriate  In  that  partlcuLar  case,  which 
order  should  therefore  properly  designate 
the  newspaper  in  which  It  is  directed  to  be 
published.  If  this  be  not  t^e  proper  con- 
struction of  the  statute,  the  requirement  of 
a  specific  order  is  superfluous.  Upon  the 
filing  of  such  an  affidavit,  the  statute  author- 
izes a  publication;  but  the  requirement  of 
an  order  in  the  OAse  as  an  additional  pre- 
requisite clearly  confers  upon  the  court  or 
clerk  the  Jurisdiction,  and  therefore  the  cor- 
responding duty,  to  select  the  newspaper  in 
which  it  shall  be  published.  Thus  construed, 
the  statute  does  not  authorize  publication 
to  be  made  at  the  option  of  the  plaintiff  "in 
any  newspaper  in  the  state,*'  as  is  claimed, 
but  only  in  such  newspaper  as  may  be  di- 
rected by  the  Judge  or  clerk  in  the  order. 
There  is  a  presumption  that  the  impartial 
officials  charged  with  this  duty  will  require 
the  publication  to  be  made  in  such  news- 
paper as  is  most  likely  to  give  notice  to  the 
defendant.  Under  a  i^tute  so  safeguarded, 
the  courts  should  not  run  a  race  of  opinion 
with  the  ^legislature  and  say  that  it  Is  not 
probable  that  such  a  publication  will  give 
sufficient  notice.  If  the  language  of  the 
statute  is  fairly  susceptible  of  two  construc- 
tions, under  one  of  which  it  is  valid  and 
under  the  other  invalid,  the  courts  snould 
adopt  the  construction  which  sustains  its 
validity,  rather  than  the  other,  for  there  is 
always  the  presumption  that  the  Legislature 
Intended  to  respect  constitutional  inhibitions 
and  to  pass  a  valid  statute. 

In  the  case  of  Wytheville  Ins.  Co.  v.  Stultz, 
supra,  it  does  not  appear  that  the  defend- 
ant claimed  that  it  did  not  have  notice,  and 
in  the  case  in  Judgment  the  defendant  in 
fact  had  ample  notice,  because  it  appeared 
at  the  very  first  rules  to  which  the  pro- 
cess was  returnable  and  filed  its  plea  to 
the  Jurisdiction  of  the  court ;  so  that,  accord- 


ing to  experience  in  these  two  oases,  it  ap- 
pears that  the  defendants  did  receive  the 
notice  in  due  time  and  appeared  and  defend- 
ed, and  such  notice  and  opportunity  consti- 
tute the  essential  characteristics  and  only 
requisites  of  due  process  of  law  as  used  in 
this  connection. 

In  Nelson  v.  Chicago,  etc.,  R.  Co.,  225  111. 
197,  80  N.  E.  lOe,  8  li.  R.  A.  (N.  S.)  1186,  116 
Am.  St.  Rep.  133,  It  is  held  that  publication  of 
process  and  mailing  a  copy  thereof  is  due 
process  of  law,  following  the  former  deci- 
sion of  Blckerdike  v.  Allen,  157  lU.  95,  41 
N.  E.  740,  29  Ia  R.  A.  782;  and  the  case  of 
Clearwater  Mercantile  Co.  v.  Roberts,  etc., 
Shoe  Cou,  51  Fla.  176,  40  South.  436,  4  L.  R. 
A.  (N.  S.)  117,  120  Am.  St  Rep.  153,  holds 
a  statute  giving  notloe  to  domestic  corpo- 
rations by  publication  in  a  newspaper  in  the 
county  In  which  the  action  is  instituted  to 
be  due  process  of  law  under  the  Florida  stat- 
ute. Hinckley  v.  Kettle  River,  etc.,  70  Minn. 
105,  72  N.  W.  835,  holds  that  a  stkatute  au- 
thorizing service  of  process  on  a  state  olfi- 
cial,  if  there  be  no  officer  of  a  domestic  cor- 
poration In  the  state,  and  by  mailing  a  copy 
to  the  corporation,  affords  due  process  and 
is  valid.    Note,  50  L.  R.  A.  585. 

While  the  question  is  a  close  one.  And  there 
is  room  for  a  fair  diiference  of  opinion,  we 
decline  to  overrule  Ward  I*  Co.  v.  Hend^v 
son-White  Mfg.  Co.,  supra.  The  question 
will  soon  be  removed  from  the  forum  of  de- 
bate by  a  wise  provision  of  the  new  Code* 
which  becomea  effective  January  13,  1920» 
because  section  6063  (Report  of  Revlsors,  p. 
2013)  omits  the  clauses  of  section  3225  here 
involved  and  provides  that  whether  there  be 
an  agent  in  the  dty  or  county  in  which  the 
suit,  action,  or  proceeding  is  commenced  or 
not,  process  nhay  be  sent  to  the  county  or 
city  in  which  is  located  the  principal  office 
of  a  domestic  corporation,  and  there  be 
served  on  any  officer  or  agent  of  such  com- 
pany found  at  such  office. 

[6]  The  defendant  demurred  to  the  evi- 
dence in  the  trial  court,  and  its  demurrer 
was  overruled.  We  think  that  the  demurrer 
raises  no  new  question  and  none  thAt  re- 
quires any  dlscussionb  The  action  was 
brought  in  the  name  of  the  agent  with  whom 
and  in  whose  name  the  contract  in  writing 
was  made,  and  who  had  an  Interest  therein. 
While  there  can,  of  course,  be  only  one  sat- 
isfaction of  the  debt,  it  is  clear  that  such  an 
agent  has  the  right  to  sue  upon  the  contract 
in  his  own  name.  Hartshorne  v.  Whittles, 
3  Munf.  (17  Va.)  357;  31  Cyc.  1564,  1619, 
and  1621,  and  cases  cited;  Leterman  v.  Char- 
lottesville, L.  Co.,  110  Va.  772,  67  S.  E,  281; 
Deitz  V.  Prov.  Wash.  Ins.,  31  W.  Va.  851,  8 
S.  E.  616.  13  Am.  St  Rep.  909. 

Affirmed. 

BURKS,  J.,  dissents. 
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CORE  V.  WILHE?LM. 

(Supreme  Ck>urt  of  Appeals  of  Virginia.     Jan. 

16,  1919.) 

1.  Trial  ^=»156(3)— Devubreb  to  the  Evi- 
dence. 

On  demurrer  to  plaintifiTs  evidence,  the 
truth  of  the  evidence  and  all  just  inference 
which  a  jury  might  draw  therefrom  must  be 
admitted. 

2.  Municipal  Cobporations  ^=»706(Q)— Au- 
tomobile     Ck>LLisioN— Neqliqence—Evi- 

DENCE. 

In  action  by  pedestrian  for  personal  injuries 
due  to  collision  with  automobile  in  charge  of 
defendant  at  a  street  intersection,  question  of 
defendant's  negligence  held  for  the  jury. 

8.  Municipal  Cobpobationb  ^=»706(2)— Use 
OF  Streets— Recipbogal  Rights. 

The  rights  of  a  pedestrian  and  one  operating 
automobile  at  a  street  crossing  are  equal  and  re- 
ciprocal. 

4.  Municipal  Gobpobations  ^=»706(10>— Au- 
tomobile COLLISION*-DUTT  OF  PeDESTBLAN. 

The  rule  of  look  and  listen  applicable  to 
^ade  crossings  of  steam  railroads  is  not  appli- 
cable to  a  pedestrian  about  to  cross  a  street. 

5.  Municipal  Gobpobations  ^=»705(10)— Au- 
tomobile GoLLisioN— Duty  of  Pedestrian. 

The  nature  of  duty  imposed  upon  a  pedes- 
trian about  to  cross  a  city  street,  where  motor 
vehicles  of  all  kinds  are  frequently  passing,  is 
to  use  such  care  as  a  person  of  ordinary  pru- 
dence would  use  under  like  circumstances. 

6.  Municipal  Gobpobations  ^=»706(7)— Col- 
lision—Contbibutobt  Neglioenob— Ques- 
tion fob  Juby. 

Whether  a  pedestrian,  injured  while  cross- 
ing a  street  where  motor  vehicles  of  all  kinds 
are  frequently  passing,  used  the  proper  degree  of 
care,  is  ordinarily  a  question  for  the  jury. 

7.  Municipal  Gobpobations  ^=»706(7)— In- 
jubt  to  Pedestbian— Contbibutobt  Neg- 
ligence—Question FOB  Juby. 

In  action  by  pedestrian  for  personal  injuries 
due  to  collision  with  automobile  in  charge  of  de- 
fendant at  a  street  intersection,  question  of 
contributory  negligence  held  for  the  jury. 

8.  Municipal  Gobpobations  ^=»706(3)— In- 
JUBY  TO  Pedestbian— Contbibutoby  Neo- 

UGENCE^BUBDEN  OF  PbOOF. 

In  action  by  plaintifT  pedestrian  for  per- 
sonal injuries  due  to  collision  with  automobile 
in  charge  of  defendant  at  a  street  intersection, 
defendant  had  the  burden  of  proving  contribu- 
tory negligence. 

9.  Municipal  Gobpobations  «=>706(7)— Au- 
tomobile Gollision— Contbibutoby  Neo- 
uoencb— Demubbeb  to  Evidence. 

In  the  absence  of  evidence  as  to  want  of 
care  by  a  pedestrian  injured  by  an  automo- 
bile, the  jury  would  have  been  warranted  In  in- 
ferring that  plaintiff  was  not  negligent,   and 


hence  on  demurrer  to  the  evidence  by  the  de- 
fendant the  court  must  so  find. 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  N.  J.  Wilhelm  against  Mrs.  W. 
A.  Gore  and  another.  Judgment  against  de- 
fendant named,  and  she  brings  error.  Af- 
firmed. 

Baird  &  Swlnk,  of  Norfolk,  for  plaintiff  in 
error. 

Levy  &  Mitchell,  of  Norfolk,  for  defendant 
in  error. 

BURKS,  J.  This  is  an  action  to  recover 
damages  for  a  personal  injury  inflicted  on 
the  plaintiff  by  the  defendant  by  striking 
him  with  an  automobile  at  a  street  crossing 
in  the  city  of  Norfolk.  The  collision  and  the 
consequent  injury  to  the  plaintiff  is  not  de- 
nied, but  the  defense  is  that  the  defendant 
was  not  negligent,  or,  if  she  was,  that  the 
plaintiff  was  also  guilty  of  negligence  proxi- 
mately contributing  to  his  injury.  The  de- 
fendant offered  no  evidence,  but  demurred  to 
the  evidence  offered  by  the  plaintiff.  The 
jury  assessed  the  plaintiff's  damage  at  $2,- 
000,  and  the  court  overruled  the  defendant's 
demurrer  and  entered  up  judgment  an  the 
verdict  for  the  plaintiff.  To  that  Judgment 
this  writ  of  error  was  awarded. 

The  collision  occurred  at  a  regular  cross- 
ing of  Granby  street  in  the  city  of  Norfolk, 
but  the  details  of  it  are  very  meager.  Only 
two  witnesses  testify  as  to  what  occurred  at 
the  time — the  plaintiff  and  a  policeman.  The 
plaintiff  was  a  Russian,  who  could  neither 
understand  nor  speak  the  English  language, 
and  gave  his  testimony  through  the  medium 
of  an  interpreter.  He  arrived  in  the  city  by 
boat  from  Newport  News  only  a  few  hours 
before  the  accident,  and,  after  walking  up 
Granby  street  for  some  distance,  was  at- 
tempting to  cross  in  quest  of  Church  street, 
to  which  he  had  been  directed.  His  account 
of  what  occurred  is  that  he  went  to  the  cor- 
ner and  attempted  to  cross  Granby  street, 
and  proceeded  as  far  as  the  first  track  of 
the  street  car  line,  when  he  was  struck  by 
the  automobile  which  ran  over  his  ankle  and 
also  badly  injured  one  of  his  wrists.  He 
says  he  looked  just  when  he  left  the  side- 
walk, and  that  there  was  no  automobile  in 
that  block,  but  that  "there  was  an  automo- 
bile in  the  other  block" ;  that  the  latter  was 
a  long  distance  from  him,  and  was  far 
enough  away  for  him  to  cross  the  track; 
that  no  gong  was  sounded  or  bell  rung ;  and 
that  he  did  not  hear  the  machine  approach- 
ing. On  cross-examination,  he  states  that  he 
came  from  a  city  in  Russia-Poland,  where 
they  have  automobiles  and  street  cars,  that 
the  whole  street  was  empty,  and  that  the  au- 
tomobile which  struck  him  was  the  only  one 
in  the  block  at  the  tima    When  asked  what 
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part  of  the  machine  strnck  him,  he  replied, 
"If  he  could  see  it,  he  would  run  away  from 
it"  This  is  practically  all  of  his  testimony 
relating  to  the  accident.  His  wounds  were  of 
quite  a  serious  nature.  The  policeman's 
statement  is  that  he  could  not  tell  how  many 
machines  were  in  the  block  at  the  time,  but 
that  he  saw  the  defendant  coming  down 
Granby  street  at  5  minutes  to  7  on  Novem- 
ber 2d;  that  she  ran  into  the  plaintiff  and 
knocked  him  out  into  the  street;  that  he 
"saw  the  man  fall  from  the  automobile"; 
that  she  never  made  any  attempt  to  stop  aft- 
er striking  him  until  he  stopped  her;  that 
she  did  not  go  back  with  the  machine  to 
pick  him  up;  and  that  he  did  not  hear  her 
blow  a  horn,  or  ring  a  gong.  He  estimated 
the  distance  of  the  scene  of  the  accident 
from  him  at  150  feet.  He  also  stated  that 
the  street  lights  were  burning  at  the  time. 
The  defendant,  who  was  called  as  witness 
for  the  plaintiff,  admitted  that  she  was  op- 
erating an  electric  automobile  which  came  in 
contact  with  the  plaintiff  on  Qranby  street, 
Norfolk,  Ya.,  on  November  2,  1916.  The 
foregoing  is  the  substance  of  the  evidence 
demurred  to,  and  is  given  largely  in  the 
language  of  the  witnesses  themselves. 

[1,  21  Admitting  the  truth  of  this  evidence 
and  all  Just  inferences  which  a  jury  might 
have  drawn  from  it,  as  must  be  done  on  a 
demurrer  to  the  evidence,  the  question  is: 
Would  a  Jury  have  been  warranted  in  finding 
a  verdict  for  the  plaintiff?  The  rights  of  the 
parties  at  the  crossing  were  equal  and  recip- 
rocal, and  it  was  the  duty  of  each  to  look  out 
for  the  other.  The  defendant  saw,  or  ought 
to  have  seen,  the  plaintiff  attempting  to  make 
the  crossing,  and  it  was  her  duty  to  have 
had  her  car  under  sudi  control  that  she 
could  have  stopped  It  if  necessary  in  order 
to  have  avoided  the  accident  The  injury  oc- 
curred at  a  comer  where  the  defendant 
might  reasonably  have  expected  to  encounter 
foot  passengers  crossing  the  street,  and  it 
was  her  duty  to  keep  a  lookout  for  them. 
Her  view  was  unobstructed — "there  was  no 
other  automobile  on  the  block'* — and  she  had 
no  right  to  endanger  the  lives  or  limbs  of 
other  people  on  the  street  whose  rights  in 
the  street  were  equal  to  her  own.  She  was 
operating  an  electric  automobile,  approach- 
ing a  crossing  which  the  plaintiff  was  upon 
and  attempting  to  cross,  and  she  saw  or 
ought  to  have  seen  him,  and  yet  gave  no 
signal  of  her  approach.  There  is  no  evi- 
dence of  the  speed  at  which  she  was  driving, 
or  that  the  speed  was  lessened.  The  Jury 
would  have  been  warranted,  under  these  cir- 
cumstances, in  inferring  that  she  did  not 
have  her  car  under  such  control  as  would 
have  enabled  her  to  have  avoided  the  injury, 
and  that  she  was  negligent  in  its  operation. 

[3-6]  The  rights  of  the  plaintiff  and  of  the 
defendant  at  the  crossing  were  equal  and  re- 
ciprocal.   Neither  had  the  right  of  way  over 


the  other,  and  each  had  the  right  to  assume 
that  the  other  would  discharge  the  duty  im- 
posed upon  him.  The  rule  of  "loolv  and  lis- 
t«i"  applicable  to  grade  crossings  of  steam 
railroads  is  not  applicable  to  cases  of  this 
kind.  The  measure  of  duty  imposed  upon 
a  pedestrian  about  to  cross  a  city  street, 
where  motor  vehicles  of  all  kinds  are  fre- 
quently passing,  is  that  he  shall  use  such 
care  as  a  person  of  ordinary  prudence  would 
use  under  like  circumstances,  and  whether 
or  not  he  did  use  such  care  Is  ordinarily  a 
question  for  the  Jury.  Va.  Ry.  &  Power  Co. 
V.  Boltz,  122  Va.  ©49,  95  S.  E.  467.  Of  course, 
he  cannot  blindly  or  negligently  expose  him- 
self to  danger ;  but  he  is  not  required  to  b& 
continuously  looking  and  listening  to  ascer- 
tain it  automobiles  are  approaching,  under 
penalty  that  upon  failure  to  do  so,  if  he  is 
injured,  his  negligence  must 'be  conclusively 
presumed.  Hennessey  v.  Taylor,  189  Mass. 
583,  76  N.  E.  224,  3  L.  R.  A.  (N.  S.)  845,  4 
Ann.  Gas.  896 ;  Shea  v.  Reems,  36  La.  Ann. 
966. 

In  Baker  y.  Close,  204  N.  Y.  92,  97  N.  E. 
501,  38  Ia  R.  A.  (N.  S.)  487,  the  negUgence  of 
the  defendant  was  admitted,  but  there  was 
conflict  in  the  testimony  as  to  the  plaintiff's 
contributory  negligence.  In  that  case  it  was 
said: 

"The  footman  is  not  required,  as  a  matter  of 
law,  to  look  both  ways  and  listen,  but  only 
to  exercise  such  reasonable  care  as  the  case  re- 
quires, for  he  has  the  right  to  assume  that  a 
driver  will  also  exercise  due  care  and  approach 
the  crossing  with  his  vehicle  under  proper  con- 
trol. Buhrens  v.  Dry  Dock,  E.  B.  &  B.  R.  Co., 
53  Hun,  571  [6  N.  Y.  Supp.  2241,  affirmed  125 
N.  Y.  702  [26  N.  B.  752].  At  such  street  cross- 
ings both  pedestrians  and  drivers  are  required 
to  exercise  that  degree  of  prudence  and  care 
which  the  conditions  demand.  Brooks  v. 
Schwerin,  54  N.  Y.  343.  It  is  imposslMe  to 
formulate  any  more  precise  definition  of  these 
relative  rights  and  duties." 

In  Minor  v.  Mapes,  102  Ark.  351,  144  S. 
W.  219,  39  L.  R.  A.  (N.  S.)  214,  the  facts 
were  that  the  plaintiff  alighted  from  a  street 
car,  at  the  front  end  of  it,  which  was  custo- 
mary, and  started  across  the  track  in  front 
of  the  car  to  go  to  the  opposite  side  of  the 
street.  He  hesitated  at  first,  but  the  motor- 
man  told  him  to  go  ahead,  and  he  proceeded 
to  cross.  As  he  stepped  beyond  the  end  of 
the  car,  the  automobile,  which  was  running 
at  10  or  12  miles  an  hour,  struck  him  and 
knocked  him  down.  He  was  Just  stepping  on 
the  other  track,  about  4  feet  from  the  end 
of  the  car,  when  the  automobile  struck  him. 
It  was  a  rainy  day,  and  he  had  his  umbrella 
raised  and  was  walking  rapidly.  He  testi- 
fied that  the  street  car  obstructed  the  view 
down  the  street,  and  that  as  he  passed  the 
car  he  looked  down  the  street,  but  did  not 
see  the  automobile  approaching,  and  failed  to 
see  it  until  too  late  to  get  out  of  the  way. 
There  was  ample  space  between  the  street 
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car  and  tlie  other  side  of  the  street  for  the 
automobile  to  pass.    It  was  there  said : 

"It  cannot  be  held  that  the  failure  of  a  pe- 
destrian upon  a  public  street  to  look  up  and  down 
the  street  before  crossing  constitutes,  under  all 
circumstances,  negligence  as  a  matter  of  law. 
There  is  no  statute  or  rule  of  law  which  raises 
a  presumption  of  negligence  from  the  failure  of 
a  pedestrian,  on  a  public  street,  not  at  a  rail- 
road crossing,  to  look.  The  rule  is  that  a  pe- 
destrian, having  equal  rights  with  others  to  the 
nse  of  the  streets,  must  exercise  ordinary  care 
for  his  own  safety,  and  this  is  generally  a  ques- 
tion for  the  jury  to  say  whether  such  care  has 
been  exercised.*' 

While  the  pedestrian  must  bear  in  mind 
the  dangers  he  may  encounter  in  the  street, 
he  Is  only  bound  to  use  such  precautions  for 
his  own  safety  as  the  danger  to  be  appre- 
hended would  reasonably  suggest  to  a  per- 
son of  ordinary  prudence. 

[7, 8]  In  the  case  at  bar  it  afBrmatlvely  ap- 
pears that  the  plaintiff  looked  Just  as  he 
started  to  cross  the  street,  and  the  way  ap- 
peared clear,  as  there  was  no  automobile  in 
the  block.  What,  if  any,  further  precautions 
he  took  for  his  safety,  does  not  affirmatively 
appear  from  the  evidence.  The  failure  to 
take  such  precautions  was  a  matter  of  de- 
fense, as  to  which  the  burden  of  proof  was 
upon  the  defendant,  unless  it  was  disclosed 
by  the  plaintiff's  evidence,  or  was  fairly  to 
be  inferred  from  all  the  circumstances,  for 
it  Is  as  much  the  duty  of  the  defendant  to 
show  the  negligence  of  the  plaintiff  as  it  is 
the  duty  of  the  plaintiff  to  show  the  negli- 
gence of  the  defendant.  Southern  R  €k>.  ▼. 
Bryant's  Adm'r,  95  Va.  212,  28  S.  E.  188,  and 
cases  cited. 

[91  The  instinct  of  self-preservation  gener- 
ally forbids  the  Imputation  of  recklessness, 
and,  in  the  absence  of  evidence  as  to  the 
want  of  due  care  on  the  part  of  the  plaintiff, 
the  jury  would  have  been  warranted  In  in- 
ferring that  the  plaintiff  was  not  negligent, 
and  hence,  on  a  demurrer  to  the  evidence  by 
the  defendant,  we  must  so  find.  In  Southern 
E.  Co.  V.  Bryant's  Adm'r,  95  Va.  212,  220,  28 
S.  E.  183,  185,  this  court,  discussing  the  law 
applicable  to  an  injury  to  a  traveler  at  a 
grade  crossing  of  a  steam  railroad,  uses  this 
language: 

**If  the  defendant  company  relied  upon  con- 
tributory negligence  on  the  part  of  the  deceased 
to  defeat  a  recoveiy  by  the  plaintiff,  it  is  well 
Stttiled  in  this  state,  whatever  may  be  the  de- 


cisions elsewhere,  that  the  burden  was  on  the 
company  to  prove  it,  unless  such  negligence  was 
disclosed  by  the  evidence  of  the  plaintiff,  or 
might  be  fairly  inferred  from  all  the  circum- 
stances; and,  in  the  absence  of  such  proof,  the 
person  injured  must  be  presumed  to  have  been 
without  fault  B.  &  O.  R.  Co.  v.  Whittiugton, 
30  Grat.  [71  Va.]  805 ;  Balto.  &  O.  R.  Co.  v. 
McKenzie,  81  Va.  71;  Improvement  Co.  v. 
Andrew.  86  Va.  273  [9  S.  E.  1015];  N.  &  W. 
R.  Co.  V.  Oilman,  88  Va.  239  [13  S.  B.  475] ; 
KimbaU  &  Fink  v.  Friend,  95  Va.  125  [27  S. 
E.  901],  See,  also,  R.  Co.  v.  Horst.  93  U.  S. 
298  [23  L.  Ed.  898];  R.  Co.  v.  Gladmon,  15 
Wall.  401  [21  L.  Ed.  114];  and  2  Wood  on 
Railroads,  1455. 

"It  cannot  be  inferred  as  a  matter  of  law, 
under  the  circumstances  disclosed  by  the  record, 
that,  because  Bryant  drove  upon  the  track  with- 
out stopping,  he  did  not  listen.  The  instinct 
of  self-preservation  forbids  the  imputation  of 
recklessness  to  any  one.  Where  a  traveler  is 
killed  at  a  railroad  crossing,  and  the  negligence 
of  the  railroad  company  is  established,  in  the 
absence  of  evidence  to  the  contrary,  the  pre- 
sumption is,  though  perhaps  slight,  that  the 
traveler  did  his  duty  in  approaching  the  cross- 
ing. Kimball  &  Fink  v.  IViend,  supra.  As  has 
been  aptly  said  by  a  learned  author  in  discuss- 
ing this  question:  *One  cannot  fail  to  call  to 
mind  that  contributory  negligence  is  as  dis- 
tinctly a  wrong  in  the  plaintiff  as  negligence  ia 
in  the  defendant,  and  that  it  is  as  much  against 
the  principles  of  the  law  to  presume  it  on  the 
one  side  as  on  the  other;  resulting,  therefore, 
in  the  conclusion  that  the  defendant  can  no 
more  avail  himself  of  the  one  than  can  the 
plaintiff  of  the  other.'  Bishop  on  Noncontract 
Law,  i  470.' 


tt 


In  Southern  Ry.  Co.  v.  Jones'  Adm'r,  118 
Va.  685,  689,  88  S.  E.  178,  180,  it  is  held 
that— 

"The  inferences  to  be  drawn  from  the  evi- 
dence as  to  contributory  negligence  must  be 
certain  and  incontrovertible,  or  they  cannot  be 
made  by  the  court.  If,  under  all  the  facts  and 
circumstances  of  the  case,  It  is  a  question  about 
which  reasonably  fair-minded  men  may  differ, 
it  must  be  decided  by  the  jury ;  and  if  the  jury 
might  have  found  for  tiie  plaintiff,  on  the  de- 
fendant's demurrer  to  the  evidence,  the  court 
must  so  find." 

See,  also,  Perkins  v.  Southern  Ry.  Co.,  117 
Va.  351,  85  S.  E.  401 ;  Saunders  v.  Southern 
Ry.  Co.,  117  Va.  396,  84  S.  E.  650. 

We  find  no  error  in  the  judgment  of  the 
circuit  court,  and  it  is  therefore  affirmed. 

Affirmed. 
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WASHINGTON-SOUTHERN  RY.  CO.  v. 
GRIMES*  ADMR. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1919.) 

1.  Trial  ^=>253(4)— Instructions— Omission 
OF  Defendant's  Theory. 

In  an  action  for  the  death  of  plaintiff's  de- 
cedent in  a  collision  between  the  automobile 
wherein  she  was  driving  with  her  husband  and 
defendant's  engine  at  a  public  crossing,  an  in- 
struction, directing  a  verdict  for  plaintiff  if  "de- 
fendant was  guilty  of  any  negligence  alleged 
in  plaintiff's  declaration,"  was  erroneous  as 
omitting  defendant's  theory  that  decedent  was 
guilty  of  contributory  negligence. 

2.  Trial      ^=»296(4, 5)— iNBTRUcnoNa— Curb 
or  Error— Contradictory  Instructions. 

Where  an  instruction  directing  verdict  for 
plaintiff  is  erroneous  as  omitting  defendant's 
theory  of  the  defense  of  contributory  negligence, 
the  error  cannot  be  cured  by  other  instructions, 
since  it  cannot  be  said  whether  the  jury  was 
controlled  by  one  instruction  or  the  other. 

Error  to  Circuit  Court,  Fairfax  (bounty. 

Action  by  Caroline  H.  Grimes'  adminis- 
trator against  the  Wasliington-Southem 
Railway  CJompany.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Moore,  Keith,  McCandllsh  &  Hall,  of  Fair- 
fax, and  Eppa  Hunton,  Jr.,  of  Richmond, 
for  plaintiff  in  error. 

C.  V.  Ford,  of  Fairfax,  Nicol  &  Son,  of 
Alexandria,  for  defendant  in  error. 

WHITTLE^  P.  Defendant  in  error,  ad- 
ministrator of  Caroline  H.  Grimes,  brought 
this  action  against  plaintiff  in  error,  the 
Washington-Southern  Railway  Company,  to 
recover  damages  for  the  death  of  his  intes- 
tate alleged  to  be  due  to  defendant's  negli- 
gence. Plaintiff  recovered  a  verdict  for 
$5,(X)0,  to  the  Judgment  upon  which  this  writ 
of  error  was  granted. 

The  accident  happened  at  4:59  p.  m.  on 
December  21,  1916,  while  Joseph  H.  Grimes 
and  his  wife,  plaintiff's  Intestate,  were  trav- 
eling east,  In  a  Ford  runabout,  along  the 
public  highway  where  it  crosses  defendant's 
tracks  at  Lorton  crossing.  The  automobile 
was  struck  by  a  fast  north-bound  passenger 
train,  and  both  of  the  occupiants  were  in- 
stantly killed.  Intestate  was  on  the  side  of 
the  automobile  from  which  the  train  was 
coming,  and  therefore  It  is  contended  was  in 
better  position  to  have  discovered  its  ap- 
proach than  was  her  husband. 

Instructions  were  requested  both  by  plain- 
tiff and  defendant  The  principal  assignment 
of  error  for  which  a  reversal  of  the  judgment 
is  pressed  is  to  the  giving  of  the  last  para- 


graph of  instruction  No.  1  at  the  request  of 
plaintiff.    The  instruction  is  as  follows: 

**The  court  instructs  the  Jury  that  though  they 
should  believe  from  the  evidence  that  Joseph 
S.  Grimes  was  guilty  of  negligence  whereby  Car- 
oline H.  Grimes  came  to  her  death  by  reason  of 
the  collision  of  an  automobile  in  which  were 
seated  said  Joseph  S.  Grimes  and  his  wife,  Car- 
oline H.  Grimes,  with  an  engine  of  the  Wash- 
ington-Southern Railway  Company,  yet  if  they 
further  believe  from  the  evidence  that  Joseph  S. 
Grimes,  the  husband,  was  driver  of  said  auto- 
mobile at  the  time  of  said  collision,  and  that 
his  wife  neither  had  nor  exercised  any  control 
over  her  husband,  in  the  operation  of  said  au- 
tomobile immediately  prior  to  said  collision  or 
at  the  time  of  said  collision,  the  negligence,  if 
any,  of  said  Joseph  S.  Grimes,  cannot  be  im- 
puted to  his  wife,  the  said  Caroline  H.  Grimes; 
and  ihs  jury  are  further  ifisiructed  thai  if  they 
believe  from  the  evidence  that  the  defendant 
loae  Quilty  of  any  negligence  alleged  in  plaintiff* % 
declaration,  toherehy  the  said  Caroline  H. 
Orimea  came  to  her  death,  they  should  find  a 
verdict  for  the  plaintiff  in  this  case"  (Italics 
ours.) 

The  correctness  of  the  flrst  part  of  the  in- 
struction is  conceded.  Va.  Ry.  &  Power  Co. 
v.  Gorsuch,  120  Va.  655,  91  S.  E.  632. 

Nevertheless: 

"While  the  negligence  of  the  driver  is  not 
to  be  imputed  to  the  passenger,  it  is  the  duty 
of  the  passenger  to  use  ordinary  care  for  his 
own  safety.  In  approaching  a  grade  crossing 
of  a  railroad,  he  should  look  and  listen  for  ap- 
proaching trains.  The  track  is  a  signal  of  dan- 
ger to  him,  and  his  failure  to  exercise  reason- 
able precaution  for  his  own  protection  is  con- 
tributory negligence  and  bars  a  recovery." 
Southern  Ry.  Co.  v.  Jones,  118  Va.  685,  88  S. 
E.  17a 

[1]  It  was  to  the  last  paragraph  of  the  in- 
struction that  the  flrst  assignment  of  error 
was  directed.  Although  the  instruction  di- 
rects a  verdict,  it  omits  the  theory  of  the  de- 
fendant that  plalntilTs  intestate  was  guilty 
of  contributory  negligence  that  barred  her 
right  of  recovery  and  deprived  it  of  the  right 
to  rely  on  that  defense.  While  we  forbear 
to  intimate  any  opinion  on  the  merits  of  the 
defense  of  contributory  negligence  as  a  bar 
to  a  recovery,  we  have  no  doubt  of  the  sufll- 
dency  of  the  evidence  to  entitle  the  defendant 
to  have  the  Jury  correctly  instructed  on  that 
theory  of  the  case. 

Judge  Harrison,  in  Vir^nla  &  S.  W.  f^y. 
Co.  V.  Skinner,  117  Va.  851,  at  page  853,  88 
S.  E.  131,  at  page  132,  in  discussing  a  simi- 
lar instruction,  observes: 

"We  are  of  opinion  that  this  instruction  is 
fatally  defective,  in  that  it  ignores  the  question 
of  contributory  negligence  on  the  part  of  each 
of  the  plaintiffts.  The  contributory  negligence 
of  each  of  these  plaintiffs  was  relied  on  by  the 
defendant  as  a  ground  of  defense,  and  the  evi- 
dence tended  strongly  to  show  that  they  were 
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inxflty  of  contributory  negligence  and  that  snch 
negligence  continued  up  to  the  time  of  the  ac- 
cident. This  court  has  repeatedly  sustained  the 
objection  taken  to  this  instruction  and  held  that 
where  the  contributory  negligence  of  the  plain- 
tiff is  relied  on  as  a  defense  to  an  action  of 
tort,  and  the  evidence  tends  to  support  that  view 
of  the  case,  it  is  error  to  instruct  the  jury  to 
find  for  the  plaintiff  if  they  believe  the  defend- 
ant was  negligent,  ignoring  entirely  the  con- 
tributory negligence  of  the  plaintiff." 

[2]  We  have  thus  quoted  at  length  from 
Judge  Harrison's  opinion,  because  what  he 
says  is  as  applicable  to  the  case  in  judgment 
as  it  was  to  the  case  in  which  the  opinion  was 
delivered.  Both  cases  involved  Injuries  to 
passengers  in  automobiles  from  collisions 
with  railway  trains  at  public  road  crossings. 
The  two  oases  are  similar  in  their  facts  and 
indistinguishable  in  principal,  and  that  case, 
upon  the  instruction,  is  decisive  of  this. 
Authorities  to  the  same  effect  might  be  mul- 
tiplied, but  the  above  case  sufhciently  illus- 
trates the  doctrine  we  are  considering.  It 
also  decides  that — 

*'It  is  equally  well  settled  that  the  defect  in 
this  instruction  is  not  cured  by  other  instruc- 
tions given  by  the  court  with  respect  to  con- 
tributory negligence.  That  makes  a  case  of 
contradictory  instructions  upon  a  material 
point,  which  would  require  the  verdict  to  be  set 
aside,  as  it  cannot  be  said  whether  the  jury 
were  controlled  by  the  one  or  the  other." 

A  number  of  decisions  are  cited  to  sustain 
the  last  proposition. 

This  view  renders  it  unnecessary  to  notice 
the  remaining  ^assignments  of  error,  which 
^ther  involve  questions  controlled  by  this 
ruling,  or  that  are  not  likely  to  arise  at  the 
next  trial. 

Our  conclusion  is  that  the  judgment  under 
review  must  be  reversed,  the  v^dict  of  the 
jury  set  aside,  and  the  case  remanded  for  a 
new  trial  in  conformity  with  the  views  here- 
in expressed. 

Reversed. 

SIMS,  J.p  absent 


(124  Va    379) 

SOUTHERN  RX.  CO.  v.  ABEE'S  ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

le,  1919.) 

1.  Railroads  ^=»312 (7)— Warning  Signals 
—Statutes— "Highway  Crossing." 

A  railroad  crossing  on  extension  of  an  alley 
from  a  street  to  a  factory  gate,  recognized  by 
the  railway  by  the  erection  of  a  whistle  post, 
hM-  a  "highway  crossing"  within  Code  1904,  § 
1294d,  8ubd.  2i,  requiring  engines  to  give 
warning  signals  on  approaching  highway  cross- 
ings. 


2.  Railroads  ^=»812(1)— Highway  Cross- 
iNoa— Nkougencs. 

It  is  negligence  for  a  railway  company  to 
run  an  engine  at  a  high  rate  of  8i>eed  without 
lights  or  warning  over  a  highway  crossing  used 
by  large  numbers  of  persons. 

3.  Railroads  «=»330(3)— Highway  Cross- 
ings—Lights AND  Signals. 

One  who  crosses  a  railroad  track  at  a  high- 
way crossing  after  waiting  for  a  train  to  pass 
may  assume  that  any  engine  or  train  approach- 
ing on  the  adjacent  track  will  carry  lights  and 
give  proper  signals. 

4.  Railroads  ^s>346(5)— Crossing  Acci- 
dents—Presxtmftion  OF  EZERCISB  OF  OrDI-> 
NARY  Care. 

It  will  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  one  killed  by  a  railroad 
engine  at  a  highway  crossing  was  in  the  exer- 
cise of  ordinary  care. 

5.  Railroads  <S=»346(6)— Crossing  Acci- 
dents—Contribxttory  Negligence— Bur- 
den OF  Proof. 

Where  plaintiff's  decedent  was  struck  by  a 
locomotive  at  a  highway  crossing,  the  burden  of 
showing  contributory  negligence  was  on  defend- 
ant, unless  it  was  disclosed  by  plaintiffs  own 
evidence,  or  fairly  inferable  from  all  the  facts. 

6.  Railroads  $=s»312(4),  82(X-Cro8sing  Acci- 
dents—Duty TO  Maintain  Lookout. 

It  is  the  duty  of  railroad  employes  running 
an  engine  and  tender  to  exercise  ordinary  care 
and  diligence  in  keeping  a  lookout  to  avoid  per- 
sons crossing  the  tracks  at  a  highway  crossing, 
and  to  warn  them  of  approaching  danger.         ^ 

7.  Trial  ^=»296(3)— Instructions. 

Where  decedent  was  killed  by  defendant's 
locomotive  backing  across  a  highway  crossing, 
an  instruction  that  defendant  owed  the  duty  of 
maintaining  a  lookout  was  not  erroneous  as 
leading  jury  to  believe  that  a  lookout  in  the 
rear  of  the  tender  should  have  been  maintained, 
in  view  of  instructions  to  disregard  stricken 
evidence  as  to  such  lookout. 

8.  Trial  ^=:»253(7)— Instructions. 

Where  plalntifiPs  decedent  was  killed  by  a 
backing  engine  at  a  highway  crossing,  an  in- 
struction held  not  erroneous  as  directing  a  ver- 
dict on  a  partial  view  of  the  evidence. 

Error  to  Circuit  Court,  Pittsylvania  County. 

Action  by  Loyd  Abee's  administrator 
against  the  Southern  Railway  Company. 
Judgment  for  plalntiflT,  and  defendant  brings 
error.    Affirmed. 

Leigh  &  Leigh,  of  Danville,  for  plaintiff 
in  error. 

B.  H.  Custer,  of  Danville,  for  defendant  in 
error. 

KELLY,  J.  On  the  15th  day  of  January, 
1916,  Loyd  Abee  was  killed  at  a  crossing  by 
a  shifting  engine  owned  and  operated  by  the 
Southern  Railway  Company.     His  adminis- 
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trator  brought  this  action  alleging  that  his 
death  was  due  to  the  negligence  of  the  de- 
fendant company.  There  was  a  verdict  for 
the  plaintiff,  and  thereupon  the  trial  court 
rendered  the  Judgment  under  review. 

Stated  briefly,  and  In  general  terms,  the 
negligence  complained  of  was  that  the  engine 
approached  the  crossing  at  a  reckless  and 
dangerous  rate  of  speed,  in  the  dark,  without 
lights,  and  without  sounding  the  whistle  or 
ringing  the  hell. 

As  to  the  most  material  facts  and  circum- 
stances bearing  upon  these  charges  of  negli* 
gence,  the  evidence  is  in  glaring  conflict; 
but  the  conflict  has  been  conclusively  settled 
for  this  court  by  the  verdict  of  the  jury.  We 
must  look  at  the  case,  so  far  as  the  facts 
are  concerned,  in  the  light  of  such  of  the 
evidence  as  tended  materially  to  support  the 
verdict;  and,  as  thus  portrayed,  it  Ls  dub- 
stantlally  as  follows:  The  plaintiff's  dece- 
dent, Loyd  Abee,  was  a  young  man  slightly 
over  20  years  of  age,  of  good  habits,  strong, 
active,  and  intelligent.  He  was  physically 
well-developed,  except  that  his  hearing  and 
power  of  speech  were  so  limited  that  he 
could  only  utter  a  few  familiar  words,  like 
digital  numbers  and  family  names,  and  could 
only  hear  loud  sounds,  like  a  nearby  shout,  a 
gunshot,  a  train  bell  or  whistle.  The  acci- 
dent occurred  shortly  before  daylight.  Just 
outside  the  limits  of  the  dty  of  Danville. 
Abee  lived  in  Danville,  and  was  on  his  way 
to  the  Boatright  furniture  factory  where  he 
was  regularly  employed.  In  going  there,  like 
many  other  persons,  he  approached  the  rail- 
road crossing  through  an  alley  extending 
from  Stokes  street  to  the  gate  entering  the 
factory  premises.  Stokes  street  runs  parallel 
with  the  railroad,  and  Is  about  160  feet  west 
of  the  right  of  way.  The  crossing  In  ques- 
tion is  between  Stokes  street  and  the  factory, 
and  the  alley  along  which  Abee  was  traveling 
crosses  the  railroad  about  at  right  angles. 
The  railroad,  which  runs  north  and  south  at 
that  point,  is  double-tracked,  and  trains  pass 
there  at  frequent  intervals,  both  day  and 
night.  Abee  came  east  on  the  alley  and  had 
reached  the  crossing  Just  as  a  south-bound 
passenger  train  was  passing  on  the  track 
next  to  him.  Shortly  after  it  passed,  he 
crossed  the  first  track,  and  had  started  across 
-the  second,  when  he  was  struck  by  the  tender 
of  a  north-bound  shifting  engine,  commonly 
known  as  a  "shifter,"  which  was  moving 
backwards  over  the  crossing.  The  conflict  of 
evidence  already  adverted  to  Is  particularly 
marked  as  to:  (a)  The  distance  between  the 
rear  of  the  passenger  train  and  the  crossing 
when  Abee  crossed  the  south-bound  track,  (b) 
the  rate  of  speed  at  which  the  shifter  was 
moving,  (c)  the  presence  of  signal  lights 
thereon,  (d)  the  distance  from  the  crossing  at 
which  the  shifter  could  have  been  seen  by  a 
man  looking  for  it  at  that  point,  and  (e)  the 
sounding  of  the  bell  and  whistle*    These  are 


vital  and  controlling  facts,  and  the  Jury  ac- 
cepted- the  plaintiff's  theory  upon  evidence 
which  tended  to  show  that,  when  Abee  at- 
tempted to  cross  the  track,  the  rear  of  the 
pass^ger  train  was  some  distance  beyond 
the  crossing,  that  the  shifter  was  running 
downgrade  at  a  speed  of  perhaps  30  miles  or 
more  an  hour,  without  any  lights,  making 
very  little  noise  by  its  movement,  sounding 
no  whistle  or  bell,  and  that  in  the  darkness 
then  prevailing  the  shifter  itself  was  not 
visible  until  within  a  few  feet  of  the  cross- 
ing. 

[1 ,  2]  Taking  up  the  assignments  of  error  in 
the  order  of  their  importance,  the  flrst  is  that 
the  court  ought  to  have  granted  the  defend- 
ant's motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence.  We  are  of  opinion  that  the  mo- 
tion was  properly  overruled,  l^e  negligence 
of  the  defendant  company,  viewing  the  evi- 
dence as  upon  a  demurrer  thereto,  must  be 
conceded.  The  Boatright  alley,  though  own- 
ed by  the  furniture  company,  was  in  con- 
stant use  by  numbers  of  persons,  employ^  of 
that  company  and  others,  who  crossed  the 
tracks  there  every  day.  The  engineer  and 
conductor  in  charge  of  the  shifter  both  knew 
that  the  crossing  was  used  every  day  by 
large  numbers  of  persons  at  the  very  hour 
when  the  accident  occurred ;  and  there  was 
evidence  tending  to  show  that  the  defendant 
company  had  recognized  it  as  a  highway 
ctossing  by  the  erection  there  of  a  ''whistle 
post."  It  was  clearly  such  a  <3ossing  as  to 
fall  within  the  letter  and  spirit  of  section 
1294d<24)  of  the  Code,  requiring  the  sounding 
>f  the  whistle  and  the  ringing  of  the  bell  by 
all  locomotive  engines  as  a  warning  of  their 
approach  to  highway  crossings  (N.  &  W.  R. 
Co.  v.  Bristol,  lie  Va.  955-962,  83  S.  B.  421) ; 
and  the  case  is  not  at  all  within  the  influence 
of  the  decision  of  this  court  in  Washington, 
etc,  Co.  V.  Fisher,  121  Va.  229,  92  S.  E.  809, 
relied  upon  by  counsel  for  the  defendant  com- 
pany. That  it  was  negligence  to  run  the  en- 
gine at  a  high  rate  of  speed  over  this  cross- 
ing without  lights  and  without  giving  time- 
ly warning  of  its  approach  (all  of  which  the 
Jury  may  have  properly  believed  was  true 
from  the  evidence)  is  a  proposition  too  plain 
for  argument. 

[3-5]  Was  the  plaintiff's  decedent  guilty  of 
contributory  negligence?  This  question  we 
think  was  likewise  concluded  by  the  verdict. 
We  are  unable  to  say,  as  a  matter  of  law, 
that  he  was  guilty  of  any  negligence  at  all. 
That  depends  upon  the  same  conflicting  evi- 
dence which  envelops  the  question  of  the  de- 
fendant's primary  negligence.  There  Is  no 
middle  ground  in  the  case.  If,  as  contended 
by  the  railroad  company,  Abee  crossed  the 
south-bound  track  immediately  after  the  pas- 
senger train  had  passed,  and,  without  look- 
ing, stepped  directly  In  front  of  an  engine 
equipped  with  llghtSv  giving  the  statutory 
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signals,  and  numing  at  a  cantiotis  rate  of 
speed,  then  there  was  no  negligence  In  the 
case  at  all  except  his  own.  On  the  other 
band,  if,  as  the  plaintiff  claims,  the  pass^iger 
train  had  passed  some  distance  beyond  the 
crossing,  and  If  the  engine  was  moving  in 
the  dark,  at  a  dangerous  speed,  without 
sounding  any  warning,  without  any  lights, 
then  the  only  negligence  which  appears  is 
that  of  the  defendant  Abee  had  the  right 
to  assume  that  any  engine  or  train  then  com- 
ing would  carry  lights  and  would  give  prop- 
er signals.  If  this  engine  had  done  these 
things,  since  the  track  was  straight  for  a 
long  distance  from  the  crossing,  Abee  would 
certainly  have  discovered  its  presence  if  he 
exercised  ordinary  care,  and  this,  in  the  ab- 
sence of  proof  to  the  contrary,  he  is  presum- 
ed to  have  done.  The  burden  of  showing  his 
contributory  negligence  rested  upon  the  de- 
fendant company.  The  trial  court  submitted 
this  question  to  the  jury  upon  an  ^itirely 
correct  instruction  (plaintiffs  No.  9),  as  fol- 
lows: 

**The  court  instructs  the  jury  that  as  a  gen- 
eral rule  the  burden  of  proof  is  on  the  defendant 
to  show  contributory  negligence  on  the  part  of 
the  plaintiff  if  relied  on  as  a  ground  of  defense, 
unless  contributory  negligence  of  the  plaintiff 
is  disclosed  by  his  own  evidence  or  may  be  fair- 
ly inferred  from  all  the  facts  and  circum- 
stances of  the  case."  Southern  By.  Co.  v.  Bry- 
ant's Adm'r,  95  Va.  212,  220,  28  S.  B.  183; 
Southern  By.  Co.  v.  Bruce's  Adm*r,  97  Va.  92, 
83  S.  E.  54S;  Core  v.  Wilhelm,  96  S.  B.  27, 
decided  to-day. 

The  opinion  of  this  court  in  So.  By.  Ca  v. 
Mason,  119  Va.  256,  89  S.  B.  225*  dted  and 
relied  upon  by  counsel  for  the  defendant  com- 
pany, is  not  in  any  way  in  conflict  with  the 
instruction  here  approved. 

Certain  witnesses,  who  are  not  contradict- 
ed by  any  direct  testimony,  stated  that  they 
could  see  Abee  as  he  stood  at  the  crossing 
while  they  were  at  some  distance  from  him, 
and  it  is  earnestly  argued  that,  as  nobody 
contradicted  these  witnesses,  it  necessarily 
follows,  as  a  fact  established  without  conflict, 
that  Abee  himself  could  see  a  like  distance 
from  the  point  at  which  he  stood,  and  must 
therefore  have  been  able  to  see  the  engine 
before  it  reached  the  crossing.  There  are 
two  sufficient  answers  to  this  contention: 
First,  that  an  electric  light  which  stood  near 
the  Intersection  of  Stokes  street  and  Boat- 
right  alley  threw  a  dim  light  down  the  alley 
on  the  crossing  so  as  to  probably  make  ob- 
jects there  visible  without  giving  light  to 
any  appreciable  distance  on  either  side  of 
the  crossing;  and,  second,  there  was  direct 
testimony  that  the  engine  could  not  be  seen 
imtll  it  had  arrived  at  the  crossing,  and  that, 
after  Abee  was  struck  and  his  body  had  been 
carried  a  short  distance  from  the  crossing, 
the  darkness  was  such  as  to  make  it  necessa- 
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ry  to  strike  matches  and  use  lanterns  before 
the  persons  who  went  to  him  could  determine 
whether  he  was  a  white  man  or  a  negro. 

[8]  The  next  error  assigned  and  discussed 
in  the  petition  upon  which  this  writ  was 
awarded  involves  the  action  of  the  court  in 
giving  instructions  8  and  9  for  the  plaintiff. 
We  have  already  quoted  Instruction  9,  and 
dted  the  authorities  which  show  that  it  was 
correct    Instruction  8  was  as  follows: 

"The  court  instructs  the  jury  that  it  was  the 
duty  of  the  defendant's  employes  who  were  con- 
tn^ing  the  engine  and  tender  on  the  morning 
of  January  15,  1916^  to  have  exercised  ordi- 
nary care  and  diligence  in  keeping  a  lookout  to 
avoid  injury  to  the  plaintiff's  intestate  and  to 
wain  him  of  approaching  danger." 

[7]  In  the  light  of  the  facts  of  this  case 
as  already  stated,  it  is  manifest  that  this  In- 
struction was  free  from  error.  The  objection 
urged  to  it  is  that  it  tended  to  mislead  the 
jury  because  during  the  course  of  the  trial 
the  plaintiff  offered  proof  of  an  alleged  rule 
of  the  company  reQuiring  the  crew  in  charge 
to  keep  a  man  as  a  "lookout"  on  the  rear  of 
the  tender;  this  proof  having  been  at  first 
allowed,  and  afterwards  stricken  out  by  the 
court.  The  contention  here  is  that,  because 
such  evidence  was  first  admitted  and  after- 
wards excluded,  the  giving  of  the  Instruction 
in  question  might  have  led  the  Jury  to  be- 
lieve that  it  was  the  duty  of  the  company  to 
have  a  man  riding  on  the  rear  of  the  tender 
at  the  time  of  the  accident.  The  court,  in 
directing  the  jury  to  disregard  the  evidence 
about  the  rule,  explicitly  told  them  that  the 
rule  did  not  apply  to  the  case  on  trial,  and 
we  are  unable  to  appreciate  the  force  of  the 
objection  to  the  instruction  under  considera- 
tion. As  an  Independent  proposition,  it  was 
entirely  correct,  and  the  introductl<»  of  the 
proof  in  question,  in  view  of  the  express 
terms  in  which  it  was  afterwards  stricken 
out,  could  not  in  any  reasonable  probability 
have  caused  the  jury  to  misunderstand  the 
instruction. 

The  defendant  asked  the  court  to  give  two 
instructions,  respectively  designated  as  "B" 
and  "U,"  which  the  court  gave  as  requested, 
except  that  it  added  to  each  the  words,  "the 
approach  of  which  could  have  been  seen  by 
him  if  he  had  looked  in  that  direction,"  ap- 
pearing  in  italics  in  the  instructions  as  here 
set  out. 

Instruction  B: 

"The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that,  when  Loyd  Abee 
approached  the  tracks  of  the  Southern  Bail- 
way  Company  at  Boatright's  Crossing,  a  train 
on  the  Danville  &  Western  Bailroad  Company 
was  passing  over  said  crossing  on  the  south* 
bound  track  going  south;  that  said  Loyd  Abee 
stopped  to  allow  said  train  to  pass,  and,  imme- 
diately after  said  train  had  passed,  proceeded 
over  said  south-bound  track  in  the  rear  of  said 
train  and  on  to  the  north-bound  track*  imme- 
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diately  In  front  of  an  engine  and  tender  moting 
on  said  north-bound  track,  the  approach  of 
tchich  could  have  been  eeen  hy  him,  if  he  had 
looked  in  thai  direction,  and  that  when  he  step- 
ped upon  said  north-bound  track  he  was  so  near 
to  said  engine  and  tender  that  it  could  not,  in 
the  exercise  of  ordinary  care,  have  been  stop- 
ped in  time  to  have  avoided  striking  him—then 
they  should  find  for  the  defendant  in  this  ac- 
tion."   (ItaUcs  added.) 

Instruction  G: 

"The  court  instructs  the  jury  that  it  Is  not 
the  duty  of  the  engineer  of  a  railroad  engine  or 
^ain  to  stop  when  he  sees  a  person  standing 
near  the  track  in  a  place  of  safety.  He  has  the 
right  to  assume  that  the  person  will  not  go 
upon  the  track  in  front  of  a  moving  engine  or 
train  in  plain  view  but  will  remain  in  a  place 
of  lafety,  and  the  duty  of  the  engineer  to  stop 
his  train  or  slow  down  does  not  arise  until 
the  engineer  sees  that  the  person  is  about  to 
go  upon  the  track  in  front  of  his  engine  or  train, 
and  if  the  jury  believe  from  the  evidence  that 
Loyd  Abee  was  standing  near  the  track  in  a 
place  cf  safety,  and  then  went  upon  the  track 
in  frontt  of  the  engine  and  train  of  the  South- 
em  Railway  Company,  the  approach  of  which 
oould  have  been  seen  hy  him  if  he  had  looked 
in  that  direoiionj  and  so  near  thereto  that  it 
could  not  be  stopped  in  time  to  avoid  injuring 
him,  then  the  said  Loyd  Abee  was  guilty  of 
such  negliguice  on  his  part  as  bars  a  recovery 
in  this  action,  and  they  should  find  for  the  de- 
fendant in  this  suit.*'     (Italics  added.) 

[8]  It  is  urged  that  the  court  erred  In  add- 
ing the  italicized  words  to  each  of  these  in- 
structions; but  we  are  of  opinion  that  the 
addition  was  entirely  proper,  and  that  both 
would  have  been  misleading  and  erroneous 
without  such  addition.  The  purpose  of  both 
Instructions  was  to  present  to  the  jury  the 
defendant's  theory  that  the  plaintiff  had 
Mindly  and  negligently  walked  In  front  of  a 
moving  engine,  but  they  Ignored  the  plain- 
hear  the  engine  because  of  the  defoidant's 
own  breach  of  duty.  Thus,  the  instruction  B 
as  offered  told  the  Jury  that  they  must  And 
for  the  defendant  If  Loyd  Abee  stepped  on 
tllTs  contention  that  he  could  neither  see  nor 
the  track  In  front  of  the  engine  after  It  was 
too  late  for  the  engine  to  be  stopped  In  time 
to  avoid  the  accident  (the  very  thing  the 
plaintiff  admits,  but  charges  to  the  default  of 
defendant),  leaving  out  entirely  the  plain- 
tiff's theory  that  Abee  could  not  have  seen  or 
heard  the  engine  up  to  the  time  when  he 
went  on  the  track.  In  other  words,  the  in- 
struction peremptorily  directed  a  verdict  for 
the  defendant  upon  a  partial  view  of  the  evi- 
dence, which  this  court  has  repeatedly  held 
to  be  reversible  error.  Washington  So.  Ry. 
Co.  V.  Grimes'  Adm'r,  98  S.  E.  30,  decided 
to-day. 

Instruction  G,  as  offered,  apparently  start- 
ed out  with  the  assumption  that  the  plain- 
tiff's decedent  could  see  the  engine;    but, 


when  It  came  to  the  proposition  upon  which 
it  told  the  jury  to  find  for  the  defendant,  It 
omitted  that  assumption*  and  thus  became 
amenable  to  the  same  fault  which  vitiated 
instruction  B  as  offered. 

We  have  discussed  the  only  errors  assigned 
in  the  petition.  In  the  reply  brief,  the  action 
of  the  trial  court  as  to  some  of  the  other  In- 
structions is  attacked,  and,  while  this  is  not 
a  sufficient  assignment  of  error,  we  have  con- 
sidered all  the  questions  thus  made,  and  are 
of  opinion  that  the  court  committed  no  error 
In  regard  to  any  of  them. 

The  judgment  is  affirmed. 

Affirmed. 


(124  Va.  29t>; 
PAYNE  V.  BUENA  VISTA  EXTRACT  CO. 

(Supreme  (3ourt  of  Appeals  of  Virginia.    Jan. 

16,  1919.) 

1.  QuiBTino  Trnjs  ^s»23--GLonD  oir  Tttlx— 
Possession  and  Leo  ax.  Seisin. 

Prior  to  Pollard's  Code  1904,  {  2726,  one 
could  not  maintain  bill  quia  timet  to  remove 
cloud  on  title,  unless  having  the  legal  title  and 
the  actual  possession;  and  under  such  section 
he  could  not  do  so  unless  having  the  legal  seisin* 
undisturbed  by  the  possession  of  another,  tm- 
less  for  some  special  reason  the  remedy  by 
ejectment  was  inadequate. 

2.  Estoppel  €=>68(2)— Position  in  Judiciai. 
Proceeding— Quieting  Title. 

Maintenance  of  suit  quia  timet  to  remove 
cloud  on  title  could  not  be  justified  on  the  the- 
ory that  plaintiflTs  legal  seisin  was  undisturbedv 
notwithstanding  defendant's  actual  possession, 
because  of  defendant's  claim  to  be  a  vendee  of 
plaintiffs  grantor,  and  the  rule  that  the  entry 
and  possession  of  a  vendee  is  tolled  against  hia 
vendor  and  those  in  privity  of  estate  with  the 
vendor;  plaintiff  having  throughout  the  litiga- 
tion denied  existence  of  any  contract  of  sale 
to.  defendant 

3.  Quieting  TrruB  ^si»2S—Cuovd  on  Title — 
Possession— White  Act. 

Bill  quia  timet  to  remove  cloud  on  title  can, 
under  the  White  Act,  amending  Pollard's  Code 
1904,  S  3068,  be  maintained,  though  plaintiff  be 
not  in  possession,  if  otherwise  it  could  be  main- 
tained. 

4.  Quieting  Title  ^=»19— Cloud  on  Title — 
Exercise  of  Jubisdiction— Discretion. 

Exercise  of  jurisdiction  to  remove  cloud  on 
title  by  bill  quia  timet  is  discretionary,  where 
plaintiff  has  legal  title  and  actual  possession, 
only  when  there  is  doubt  whether  there  is  such 
a  cloud  that  injury  may  reasonably  be  appre- 
hended therefrom. 

5.  Constitutional  Law  ^=»70(3)— Judigl^i, 
Functions— i'OLicfY  of  Iiaw. 

The  Legislature  having  power  to  authorize 
bill  quia  timet  to  remove  cloud  on  title,  though 
defendant  be  in  possession,  the  argument  of 
policy  against  a  law  so  doing  cannot  avail  with 
the  court 
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^  JXTDOMXIIT  «=»570(12)— "DlSCOWTIinJAWCB" 

— Effbct. 

Under  Pollard's  Code  1904,  8  3812,  provid- 
ing that  a  pending  case,  wherein  for  more  than 
fire  years  there  has  been  no  order  or  proceed- 
ing except  to  continne  it,  may  be  ordered  struck 
from  the  docket,  and  it  shall  thereby  be  "dis- 
continned,"  such  order  is  not  a  bar  to  a  subse- 
quent suit  for  the  same  cause;  a  "discontinu- 
ance" being  in  effect  a  nonsuit,  which  simply 
puts  an  end  to  the  present  action. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Discon- 
tinuance.] 

7.  Jin>oiiEi?T  ^=9662— (Res  Judicata— Jxtdo- 

MBIVT  ON  MbbITS. 

A  final  order,  to  be  a  bar  to  a  subsequent 
suit  on  the  same  cause  of  action,  must  be  on 
the  merits. 

&  Judgment  «=»570(16)— Babt-Disiossaii  ^ 
Rbtbaxit. 

An  order  of  dismissal  Is  not  a  retraxit, 
which  la  a  bar  to  another  action  for  the  same 
cause. 

9.  Judgment  ^s»M2  —  Conclusiteness  of 
Judoment—Statxtts. 

The  judgment  in  ejectment,  which  Pollard*s 
Code  1P04.  §  2756v  prorides  shall  be  conclusive 
as  to  the  title  or  right  of  possession  establish- 
ed in  the  action,  is  one  on  the  merits. 

10.  Vendob  and  Pubchaseb  €=»221  — Bona 
Fide  Pubohasbb— Possession  Undeb  Un- 
becobded  Contbaci>— Statute. 

Amendment  of  Code  1887,  §  2465,  by  Acts 
1885-96,  c.  758  (Pollard's  Code  1904,  8  2465), 
by  addition  of  proviso  that  possession  of  any 
astate  without  notice  shall  not  be  notice  to  a 
subsequent  purchaser  for  value,  affected  posses- 
sion under  unrecorded  contract  existing  at  the 
time  of  the  amendment,  as  regards  subsequent 
purcnasers,  so  that  such  possession  was  not 
constructive  notice,  as  it  was  before  the  amend- 
ment. 

11.  Constitutional  Law  ^=»109  — Vested 
tRiGHTs  — Changing  Rule  of  Evidence  — 
Possession  as  Constbuctivb  Notice. 

Amendment  of  Code  1887,  9  2465,  by  Acts 
1895-96,  c.  758  (Pollard's  Code  1904,  |  2465), 
that  as  to  subsequent  purchasers  possession  of 
land  under  unrecorded  contract  was  not  con- 
structive notice,  did  not  divest  one  then  in  such 
possession  of  any  vested  right  of  property;  it 
merely  changing  a  pre-existing  rule  of  evidence. 

Appeal  from  Circuit  Court  of  City  of 
Lynchburg. 

Bill  quia  tiiiiiet  by  the  Buena  Vista  Ex- 
tract Company  against  T.  C.  Payne.  Decree 
for  plaintUf,  and  defendant  appeals.  Af- 
firmed. 

This  suit  in  equity  was  instituted  in  the 
court  below  by  the  appellee,  which  wUl  be 
hereinafter  designated  the  Extract  Company, 
against  the  appellant,  who  will  be  hereinaft- 
er designated  as  Payne,  by  a  bill  quia  timet 
to  remove  an  alleged  doud  upon  the  title 


to  a  certain  tract  of  unindosed  wild  moun- 
tain land,  of  certain  boundaries  supposed  to 
contain  over  300  acres,  which  will  be  herein- 
after designated  the  300-acre  tract 

The  Eixtract  Company  and  Payne  both 
claim  title  to  the  300-acre  tract  as  derived 
from  a  common  source,  namely,  Henry  Lov- 
ing, executor  of  John  Thompson,  deceased, 
hereinafter  designated  Loving. 

Payne's  claim  of  title  rests  upon  a  deed  to 
him  from  A.  W.  Fitzgerald  and  wife,  of  date 
May  19,  1905,  duly  recorded  May  23,  1905, 
conveying  the  300-acre  tract,  and  upon  an 
alleged  executory  contract  in  writing  be- 
tween Loving  and  A.  W.  Fitzgerald  and  his 
father,  evidencing  a  purchase  by  the  two 
latter  from  Loving  of  a  tract  of  land  of  defi- 
nite boundaries,  but  of  uncertain  acreage, 
hereinafter  designated  the  375-acre  tract, 
which  included  the  said  300-acre  tract  with- 
in its  bounds.  There  is  evidence  In  the  cause 
that  A.  W.  Fitzgerald  was  let  into  actual 
possession,  under  said  contract,  of  a  part  of 
such  375-acre  tract  outside  the  bounds  of 
the  300-aare  parcel  thereof,  and  that  he  from 
time  to  time  exerdsed  acts  of  ownership 
over  the  300-acre  tract,  such  as  the  cutting 
of  timber  therefrom,  from  some  time  in 
1880  until  the  execution  of  said  deed  to 
Payne,  and,  Indeed,  afterwards  down  to  the 
institution  of  the  suit  now  before  us,  and 
after  that,  as  will  be  hereinafter  again  men- 
tioned, claiming  the  equitable  title  to  the 
whole  of  this  land  under  said  contract  as 
color  of  title. 

There  was  another  claim  of  title  by  A.  W. 
Fitzgerald  to  a  portion  of  said  375-acre 
tract,  to  wit,  a  parcel  of  43  acres  of  it,  not 
embraced  in  said  300-acre  parcel,  which  it  is 
not  material,  however,  to  further  mention. 

There  Is  much  conflict  in  the  evidence  in 
the  cause  over  the  questions  of  fact  mention- 
ed in  the  preceding  paragraphs,  but  It  will  be 
assumed  that  the  preponderance  of  the  evi- 
dence shows  that  the  contract  mentioned  ex- 
isted; that  a  valuable  consideration  there- 
for existed  (consisting  of  a  giving  up  by  the 
Fitzgeralds  to  Loving  of  the  possession  of  a 
parcel  of  land  as  to  which  there  was  a  con- 
troversy between  such  parties),  and  that  oth- 
er drcumstances  existed,  not  material  to  be 
mentioned,  which  made  the  contract  valid 
and  binding  upon  Loving  and  upon  all  sub- 
sequent purchasers  from  him  with  actual  or 
constructive  notice  of  sudi  contract;  and 
that  A.  W.  Fitzgerald  was  in  the  actual  pos- 
session aforesaid  of  a  part  of  the  875-acre 
tract  of  land,  claiming  the  right  to  hold  pos- 
session of  the  whole  of  it  under  said  contract 
as  color  of  title,  as  aforesaid,  at  the  time 
that  the  ETxtract  Company  first  purchased 
and  obtained  its  deed  to  its  land  hereinafter 
more  particularly  mentioned,  and  at  the 
time  the  latter  obtained  its  second  deed  to 
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the  same  land,  as  will  be  also  hereinafter 
more  particularly  set  forth. 

Payne  makes  no  claim  of  title  to  said  800- 
acre  tract  of  land  as  acquired  by  adverse 
possession  of  himself  or  of  those  under  whom 
he  (daims  title  thereto. 

The  contract  aforesaid  was  never  recorded. 

The  Extract  Company,  as  a  complete  pur- 
chaser for  value  thereof,  derived  title  to  a 
larger  tract  of  land,  which  included  in  its 
boimdaries  the  said  375-acre  tract,  by  succes- 
sive deeds,  as  follows  (the  full  names  of 
some  grantors  and  grantees  being  omitted, 
as  immaterial): 

Loving  to  Rittenhouse,  of  date  October  16^ 
1883. 

Rlttenhouse  to  Whelen,  of  date  October  19, 
1883. 

Whelen  to  Buena  Vista  Extract  Ck>mpany, 
December  9,  1903. 

Buena  Vista  Extract  Company,  to  Leas  & 
McVitty,  December  14,'  1906. 

Leas  &  McVitty  back  to  Buena  Vista  Ex- 
tract Company,  April  1,  1910. 

The  testimony  in  the  cause  of  A.  W.  Fitz- 
gerald is  that  Whelen,  at  the  time  of  the 
purchase  by  and  the  conveyance  aforesaid  to 
the  latter,  had  no  notice  of  Fitzgerald's 
daim  of  equitable  title.  But  according  to 
the  preponderance  of  the  evidence  in  the 
cause  Whelen  was  afterwards  informed  of 
such  claim,  and,  as  shown  by  the  record,  he 
instituted  an  action  of  ejectment  against  A. 
W.  Fitzgerald  to  recover  said  375-acre  tract 
of  land  by  declaration  filed  at  the  second 
January  rules,  1901,  with  a  statement  that 
mesne  profits  were  demanded  for  the  unlaw- 
ful use  and  occupation  of  such  land,  for  five 
years  next  preceding  the  filing  of  the  state- 
ment, of  a  certain  sum  per  year,  and  also 
certain  damages  for  shingles,  tan  bark,  lo- 
cust pins,  and  other  timber  alleged  to  have 
been  unlawfully  taken  from  the  land.  The 
defendant  entered  a  plea  of  not  guilty.  On 
July  31,  1908,  the  following  order  was  enter- 
ed in  that  case: 

"Alfred  Whelen  v.  A.  W.  Fitzgerald. 

"In  Ejectment 

"It  appearing  to  the  court  that  no  order  has 
been  entered  in  this  case  for  more  than  five 
years,  upon  motion  of  the  defendant  it  is  or- 
dered that  it  be  stricken  from  the  docket." 

On  December  10,  1908,  the  following  other 
t^der  was  entered  by  the  same  court  in 
which  said  action  of  ejectment  was  institut- 
ed as  aforesaid: 

"Alfred  Whelen  v.  A.  W.  FiUgerald. 

"This  day  came  the  Buena  Vista  Company,  by 
its  attorneys,  and,  representing  to  the  court 
that  it  has  purchased  the  title  of  the  plaintiff 
to  the  lands  in  litigation  here,  who  has  conveyed 
the  same  to  said  Buena  Vista  Extract  Com- 
pany by  deed,  moved  the  court  that  this  cause, 
which,  by  order  entered  at  the  July  term,  1906^ 


was  stricken  from  the  docket,  no  order  therein 
having  been  entered  for  more  than  five  years, 
be  reinstated  and  hereafter  proceeded  in  the 
name  of  said  Buena  Vista  Extract  Company. 
And,  counsel  for  defendant  being  absent  from 
court,  it  is  ordered  that  this  motion  be  docketed 
and  continued  to  the  first  day  of  the  next  term.** 

On  July  24,  1916,  after  the  cause  before  us 
was  instituted,  the  following  further  order 
was  entered  by  the  court  last  named: 

"Alfred  Whelen  v.  A.  W.  Fitzgerald. 

"In  I^'ectment. 

"On  motion  of  Buena  Vista  Extract  Company, 
by  counsel,  the  motion  heretofore  (on  Decem- 
ber 10,  1908)  made  by  said  Buena  Vista  Ex- 
tract Company  that  this  cause  be  reinstated  up- 
on the  docket  and  be  hereinafter  proceeded  in 
in  its  name,  which  was  then  docketed  and  con- 
tinned,  is  now  dismissed." 

The  cause  before  us  was  Instituted  on  No- 
vember 4,  1915.  At  that  time  the  plaintifr 
in  such  suit  was  not  in  actual  possession  of 
said  300-acre  tract,  or  any  part  of  it.  It 
was  not  in  the  actual  occupancy  even  of  any 
part  of  its  larger  tract  of  land,  so  far  as  the 
record  discloses.  The  only  acts  of  posses- 
sion of  the  E}xtract  Company  shown  by  the 
record  consisted  in  the  patrol  of  its  larger 
body  of  land,  including  the  300-aGre  tract,  by 
rangers  who  passed  over  parts  of  such  land 
at  intervals  of  several  months,  and  whose 
duties  were  to  report  any  trespassing  dis- 
covered and  to  protect  the  timber  against 
fire. 

Moreover,  A.  W.  Fitzgerald  was  then  still 
in  actual  occupancy  of  something  less  then 
43  acres  of  said  875-acre  tract,  claiming  the 
equitable  title  to  the  residue,  which  consist- 
ed of  said  300-acre  tract,  under  the  above- 
mentioned  contract,  under  which  he  had  orig- 
inally taken  such  actual  possession  as  afore- 
said. He  still  held  such  possession  under 
such  claim  and  color  of  title,  as  he  testifies, 
in  substance^  in  the  cause,  notwithstanding 
the  said  deed  from  himself  and  wife  to 
Payne,  because  under  an  agreement  between 
himself  and  Payne,  he  (Fitzgerald)  still  re- 
mained the  beneficial  owner  of  said  300-acre 
tract  after  such  deed  was  made.  This  testi- 
mony was  given  in  the  presence  of  Payne, 
who  did  not  testify,  or  introduce  any  evi- 
dence in  the  cause,  to  the  contrary;  and 
there  is  other  evidence  in  the  cause  tending 
to  prove  such  continued  beneficial  ownership 
in  A.  W.  Fitzgerald. 

Further  mention  of  material  facts  will  be^ 
found  in  the  opinion  below. 

Volney  E.  Howard,  of  Lynchburg,  for  ap- 
pellant. 

Wm.  A.  Anderson,  of  Lexington,  for  appel- 
lee. 

SIMS,  J.  (after  stating  the  facts  as  above). 
Among  the  questions  presented  by  the  as* 
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slgnments  of  error,  those  involving  the  coo- 
stniction  of  the  statute  law  of  the  state  in 
the  particulars  hereini^fter  mentioned  are 
novel  in  this  Jurisdiction  and  of  exceptional 
Interest  and  importance.  We  are  indebted  to 
the  learned  and  able  arguments  of  counsel 
on  both  sides  of  the  cause,  and  we  will  con- 
sider and  determine  the  questions  presented 
in  their  order  as  stated  below. 

The  first  question  we  have  to  consider  is 
this: 

1.  Did  the  court  below  have  Jurisdiction 
of  this  suit  in  equity  by  bill  quia  timet  to 
remove  a  doud  upon  the  title  to  the  300-acre 
tract  of  land  mentioned  in  the  above  state- 
ment? 

We  are  of  opinion  that,  under  the  statute 
presently  to  be  dted,  this  question  must  be 
answered  in  the  affirmative. 

The  ESxtract  Company  takes  the  positions: 
(a)  That  such  Jurisdiction  existed  independ- 
ently of  statute,  because  it  was  in  possession 
of  the  800-acre  tract  of  land,  and  for  that 
reason  could  not  maintain  an  action  of  eject- 
ment; and  that,  if  this  be  not  so  (b)  such 
Jurisdiction  was  conferred  by  what  is  desig- 
nated as  the  "White  Act,"  enacted  February 
20,  1912,  amending  section  3058  of  the  Code, 
and  contained  in  Acts  1912,  pp.  70-78,  and  4 
Pollard's  Code,  8  3058. 

[1]  (a)  Now,  it  is  true  that,  if  the  Extract 
Company,  at  the  time  it  Instituted  this  suit, 
had  had  actual  possession  of  the  300*acre 
tract  of  land  Qiavlng,  as  it  did,  the  legal 
title  to  the  land).  It  could  have  maintained 
this  suit  without  the  aid  of  the  statute  next 
above-mentioned,  because,  in  such  case,  such 
plaintiff  would  have  had  no  remedy  at  law  by 
action  of  ejectment  (Hogg's  Eq.  Pr.  {  46,  pp. 
82,  83);  but  it  appears  from  the  statement 
of  facts  preceding  this  opinion  that  it  did 
not  have  such  actual  possession.  It  is  also 
true  that  under  the  statute  in  Virginia  (Pol- 
lard's Code  1904,  §  2726),  if  the  Extract  Com- 
pany at  such  time  had  had  the  legal  seisin 
of  the  land,  undisturbed  by  any  actual  pos- 
session of  another,  it  might  have  maintained 
such  suit  against  the  defendant,  Payne,  as  a 
*^rson  claiming  title  thereto^"  without  the 
aid  of  the  White  Act  Steams  v.  Harman, 
80  y a.  48,  54,  65;  McNamara  v.  Boyd,  112 
Va.  146,  70  S.  E.  694.  But  the  Extract  Ck)m- 
pany  and  those  under  whom  it  claimed  and 
derived  title  had  their  legal  seisin  of  said 
land  disturbed  by  the  actual  possession  of 
A.  W.  Fitzgerald,  set  forth  in  the  statement 
preceding  this  opinion,  taken  and  held  under 
the  claim  of  equitable  title  also  set  forth 
in  such  statement.  Legal  seisin  will  not  sup- 
port the  equity  Jurisdiction  to  remove  clouds 
from  title,  where  the  plaintiff  is  not  in  actual 
possession,  unless  the  possession  be  vacant 
2  Story's  Eq.  Jnr.  (13th  Ed.)  note  on  p.  11. 

[2]  The  rule  of  the  common  law  that  the 
entry  and  possession  of  a  vendee  is  tolled  as 
against  his  vendor  and  those  in  privity  of 


estate  with  the  latter  does  not  differentiate 
the  cause  before  us;  for  the  position  of  the 
Extract  Company  throughout  this  litigation 
has  been  that  it  denied  the  existence  of  any 
contract  of  sale  to  the  Fltzgeralds.  There- 
fore it  could  not  have  taken  the  position  in 
a  bill  quia  timet  that  A.  W.  Fitzgerald  was  a 
vendee  of  its  predecessor  in  title,  and  that 
for  that  reason  its  legal  seisin  was  undis- 
turbed. Hence  the  Extract  Company  could 
not  have  maintained  a  suit  quia  timet  In 
the  premises  on  the  Jurisdictional  ground 
that  it  had  undisturbed  legal  seisin  of  the 
land. 

The  Extract  Company  therefore  had  its 
remedy  at  law  by  action  of  ejectment  to  try 
the  title  to  and  to  recover  the  possession  of 
said  land;  and  so  far  as  appears  from  the 
allegations  of  the  bill  or  the  evidence  in  the 
cause,  such  remedy  was  complete  and  ade- 
quate. No  allegation  is  made  In  the  bill  of 
any  impending  injury  or  damage,  to  redress 
which  the  remedy  at  law  aforesaid  was  in- 
adequate. Therefore,  prior  to  the  White  Act, 
the  Extract  Company  could  not  have  main- 
tained this  suit  to  remove  a  doud  from  its 
title,  on  the  Jurisdictional  ground  that  it  had 
no  remedy  at  law  by  action  of  ejectment,  nor 
on  the  ground  that  that  remedy  was  inade- 
quate. 

13]  (b)  We  come  now  to  the  consideration 
of  the  question  whether  under  the  White 
Act  this  suit  can  be  maintained? 

This  act,  so  far  as  material,  is  as  follows: 

"  •  •  •  Whenever  the  circuit  and  corpora- 
tion courts  have  jurisdiction  on  the  chancery 
side  to  remove  clouds  from  title  to  real  estate 
by  bill  quia  timet,  in  case  the  party  filing  such 
bill  were  in  pofisession  of  such  real  estate,  such 
courts  shall  have  jurisdiction  to  maintain  such 
a  bill  whether  the  party  filing  the  same  be  in 
possession  of  such  real  estate  or  not  And  any 
suit  now  pending  to  remove  douds  from  title, 
in  which  a  final  decree  has  not  been  entered, 
which,  but  for  this  act,  would  be  dismissed  for 
want  of  jurisdiction,  shall  be  retained  by  the 
court  and  proceeded  in  as  if  brought  after  this 
act 

This  statute,  therefore,  confers  a  Jurisdic- 
tion on  the  courts  mentioned  which  they  did 
not  i)ossess  as  the  law  was  before  the  enact- 
ment of  the  statute ;  and  it  confers  such  Ju- 
risdiction in  all  cases  of  bills  quia  timet, 
where  the  plaintiff  is  not  in  possession  of  the 
real  estate  affected,  in  suits  instituted  in  one 
of  the  courts  mentioned,  where  that  court 
would  have  had  Jurisdiction  of  the  case,  as 
the  law  stood  prior  to  the  act,  tf  the  plain- 
tiff had  been  in  possession  of  such  real  es- 
tate at  the  time  the  suit  was  brought;  in 
other  words,  the  statute  confers  such  Juris- 
diction in  sudi  a  suit  in  all  cases  where  the 
court,  but  for  the  act,  would,  under  the  law 
as  it  stood  aforetime,  have  to  dismiss  the 
suit  on  the  sole  ground  that  the  plaintiff  was 
not  in  possession  of  the  real  estate  affected 
at  the  time  the  suit  was  instituted.    Such  a 
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dismissal  of  sndi  a  suit  on  such  ground  was 
plainly  what  the  act,  in  the  language  of  it 
above  quoted,  sought  to  prev^it.  That  was 
the  mischief  in  the  pre-existing  law  which 
this  part  of  the  statute  meant  to  cure,  as  is 
manifest  from  the  language  used. 

The  statute  leaves  undisturbed  the  Juris- 
diction of  suits  by  bills  quia  timet  as  it  ex- 
isted prior  thereto,  in  cases  where  the  plain- 
tiff is  in  possession  of  the  real  estate  affect- 
ed at  the  time  of  suit  brought.  And  we  are 
not  concerned  in  the  cause  before  us  with 
any  consideration  of  the  situations  in  which 
such  a  plaintiff  may  maintain  a  suit  in  eq- 
uity on  other  grounds  than  that  of  removing 
a  cloud  from  his  title,  such  as  to  avoid  a 
multiplicity  of  suits  or  to  enjoin  a  tres- 
passer; nor,  indeed,  are  we  here  concerned, 
beyond  what  is  said  above^  with  the  ques- 
tion of  when  a  plaintiff  not  in  possession  of 
real  estate  may  maintain  a  suit  in  equity  to 
remove  clouds  upon  the  title  or  to  enjoin  a 
trespasser,  although  the  plaintiff  may  have 
the  legal  title  to  the  land,  on  the  ground  that 
his  remedy  at  law  is  inadequate;  nor  with 
the  question  of  when  a  plaintiff  in  or  out  of 
such  possession  may  maintain  a  suit  in  eq- 
uity to  remove  a  cloud  from  his  title  on  the 
ground  that  his  title  is  equitable,  which  last 
named  Jurisdiction  is  the  subject  of  a  portion 
of  the  White  Act  that  is  not  involved  in  the 
cause  before  us.  Our  consideration  of  the 
subject  in  hand,  therefore,  is  confined  to  the 
new  Jurisdiction  conferred  on  the  courts 
aforesaid  by  that  portion  of  the  White  Act 
which  is  above  quoted. 

Now,  prior  to  the  White  Act,  the  courts 
mentioned  had  Jurisdiction  on  the  chancery 
side  to  remove  clouds  from  title  to  real  es- 
tate in  all  suits  by  bills  quia  timet,  where 
the  plaintiff  held  the  legal  title  to  such  real 
estate  and  was  in  actual  possession  of  it,  if 
the  deed,  or  other  instrument  or  proceeding 
sought  to  be  canceled,  in  truth  constituted  a 
cloud  upon  the  title,  as  does  the  deed  to 
Payne  in  the  cause  before  us.  4  Pomeroy's 
Eq.  (3d  Ed.)  I  1398 ;  Hogg's  Eq.  Pr.  |  46,  pp. 
82-85:  1  Barton's  Gh.  Pr.  (2d  Ed.)  pp.  299, 
300 ;  Carroll  v.  Brown,  28  Grat.  (69  Va.)  791 ; 
Steinman  v.  Vicars,  99  Va.  598,  39  S.  E.  227 ; 
Va.  Coal  &  Iron  Co.  v.  Kelly,  93  Va.  332,  24 
S.  B.  1020 ;  Kane  v.  Va.  Ck>al  &  Iron  Co.,  97 
Va.  329,  33  S.  E.  627 ;  Smith  v.  Thomas,  99 
Va.  86,  37  S.  B.  784.  The  ground  upon  which 
this  Jurisdiction  rests  in  such  class  of  cases, 
as  appears  from  the  authorities  on  the  sub- 
ject, is  that  injury  from  the  continued  ex- 
istence of  the  doud  upon  the  title  is  reason- 
ably apprehended  by  the  plaintiff,  and  that, 
being  in  possession  of  the  real  estate  affect- 
ed, he  cannot  maintain  an  action  of  eject- 
ment to  try  the  title,  and  hence  he  is,  in 
such  case,  without  any  remedy  whatsoever 
at  law,  and  the  injury  would  be  irreparable, 
but  for  the  remedy  in  equity.  In  some  of 
9uch  cases  it  may  be  a  matter  of  some  doubt 


whether  the  instrument  or  proceeding  whi<± 
is  alleged  to  be  a  doud  upon  the  title  is  in 
truth  such  a  doud  thereon  that  the  plaintiff 
may  reasonably  apprehend  injury  therefrom, 
as  where  doubt  exists  as  to  whether  an  in- 
strument is  so  apparently  void  on  its  face 
that  it  creates  no  doud  on  the  title.  2 
Story's  ISki.  Jur.  (13th  Bd.)  S9  698-710.  And 
it  is  to  the  question  of  the  reasonableness  of 
the  apprehended  injury  from  the  alleged 
doud  upon  the  title  that  Mr.  Barton  refers 
on  page  284  of  his  valuable  work  (1  Barton's 
Ch.  Pr.  [1881  Ed.]),  where,  in  reference  to  the 
relief  by  bill  quia  timet,  he  says: 

'The  application  of  this  species  of  relief  is 
addressed  to  the  sound  discretion  of  the  court 
under  the  drcumstances  of  the  particular  case, 
and  relief  will  ordinarily  be  afforded  where  in- 
jury may  reasonably  be  apprehended;  the 
ground  for  such  relief  resting  upon  the  danger 
of  irreparable  mischief." 

Mr.  Barton  dtes,  to  support  sudi  text,  3 
Daniell's  C^iy.  Pr.  (4th  Am.  Bd.)  1961,  note, 
and  Story's  Bq.  Jurisprudence  (13th  Ed.) 
supra,  S  710. 

[4]  The  quotation  next  above  is  dted  and 
relied  on  for  the  appellant,  Payne,  to  sustain 
the  position  that  prior  to  the  White  Act  the 
courts  mentioned  did  not  have  Jurisdiction 
to  remove  douds  from  title  to  real  estate  in 
all  suits  by  bills  quia  timet,  where  the  plain- 
tiff held  the  legal  title  to  such  real  estate 
and  was  In  actual  possession  thereof  at  the 
time  of  suit  brought:  it  being  urged  that 
such  Jurisdiction  exists  only  where  its  ex- 
ercise is  allowed  in  the  sound  discretion  of 
the  court.  The  exercise  of  sudi  Jurisdiction 
was  (and  is)  undoubtedly  in  the  sound  dia* 
cretion  of  such  courts,  when  the  reality  of 
the  apprehended  danger  of  injury  from  the 
alleged  doud  upon  the  title  is  in  question, 
as  aforesaid,  but  not  otherwise.  If,  as  in 
the  instant  cause,  there  be  no  doubt  upon  the 
point  of  the  reality  of  such  apprehended 
danger—if  it  be  a  real  doud  upon  the  title 
which  exists — and  the  plaintiff  has  the  legal 
title  to  the  land  and  the  actual  possession  of 
it,  the  courts  mentioned  in  every  such  case 
have  the  Jurisdiction  under  consideration 
and  had  it  prior  to  the  White  Act  And  prior 
to  the  White  Act  it  was  precisely  when  sudi 
a  case  was  alleged  in  the  pleading  that  it 
was  held  that,  if — 

'Hipon  the  hearing  of  the  cause  the  evidence  fail- 
ed to  show  his  [the  plaintiff's]  possession,  the 
bill  would  be  dismissed  for  want  of  jurisdictioii 
in  a  court  of  equity.'*  Smith  v.  Thomas,  99  Va. 
at  page  87,  37  S.  E.  784,  citing  a  number  of 
Virginia  cases,  indudlng  those  above  cited. 

[6]  The  andent  landmarks  of  the  exclusive 
Jurisdiction  at  law  to  settle  oontroverted. 
boundaries  of  land  and  to  try  the  title  there- 
to by  action  of  ejectment,  and  the  ill  effects 
that  may  flow  from  the  disruption  of  so 
many  established  prindples  as  would  result 
from  the  allowance  of  a  bill  to  be  maintained 
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to  tzy  the  title  to  land  under  tl&e  goiae  of 
remoylng  a  cloud  from  the  title  thereto,  are 
urged  by  the  appellant,  Payne,  upon  our  con- 
sideration, anl  the  following  other  authori- 
ties are  cited  and  relied  upon  in  that  connec- 
tion, viz.:  Sulphur  Mines  Co.  y.  Boswell,  M 
Va.  480,  485,  27  S.  B.  24 ;  Lltz  t.  Bowe,  etc., 
117  Va.  752,  757,  86  S.  E.  155,  L.  R.  A.  1016B, 
T99;  Deane  v.  Turner,  113  Va.  237-239,  74 
S.  E.  165 ;  Callaway  v.  Webster,  98  Va.  790, 
791,  792,  87  S.  E.  276;  Collins  v.  Sutton,  94 
Va.  127,  128,  26  S.  E.  415.  But  these  author- 
ities merely  lay  down  the  established  rules 
governing  the  subject  of  the  jurisdiction  of 
courts  of  law  and  chancery  independent  of 
statuta  The  power  of  the  Legislature  over 
the  subject  is,  confessedly,  plenary.  It  has 
acted  in  the  matter  by  the  enactment  of  the 
statute  under  consideration  in  plain  and  un- 
ambiguous terms.  That  statute,  therefore, 
must,  from  the  time  it  went  into  effect,  gov- 
ern the  subject  The  argument  touching  the 
policy  of  such  a  statute  must  be  addressed 
to  the  legislative  branch  of  the  government 
The  courts  cannot  afford  relief  in  the  prem- 


We  may  remark,  however,  that  the  statu- 
tory suit  authorized  by  the  White  Act  is,  as 
far  as  it  goes,  viz.  to  the  extent  of  authoriz- 
ing suits  to  remove  clouds  from  title,  sub- 
stantially the  same  as  the  statutory  suits  to 
quiet  titles  which  have  been  authorized  in 
a  number  of  other  states.  As  said  in  4  Pom- 
eroy*8  Eq.  Jur.  (dd  Ed.)  S  1396,  this  "in  many 
states  is  the  ordinary  mode  of  trying  titles." 
And  he  adds: 

"Hie  states  adopting  such  stiitutes  may  be 
separated  Into  two  classes;  the  first  and  most 
xmmeroiis  class  requiring  the  plaintiil  to  be  In 
possession,  and  the  second  allowing  the  action 
to  be  brought  by  a  plaintiff  either  in  or  out  of 


In  section  1397  of  this  valuable  work  the 
same  learned  author  says: 

**m  m  0  Possession  is  not  required  in  states 
of  the  second  dass.  The  action  may  therefore 
be  brought  here  in  cases  where  a  party  at  com- 
mon law  would  be  left  to  bis  remedy  by  eject- 
ment. Several  of  the  statutes  in  express  terms 
allow  the  action  to  be  brought  to  remove  clouds 
from  title;  others  are  sufficiently  general  to 
include  this  as  well  as  other  adverse  claims.'* 

We  may  also  mention  that  the  Virginia 
statute,  in  a  i)ortion  of  it  not  above  quoted, 
provides  for  a  jury  trial,  by  issue  out  of 
chancery,  of  any  Issue  which,  but  for  the  act, 
would  have  entitled  any  party  to  a  trial  by 
jury,  upon  motion  of  such  party.  However, 
the  verdict  does  not  have  the  same  effect  as 
in  an  action  at  law,  but  only  of  verdicts  in 
ordinary  issues  out  of  chancery. 

It  follows,  from  what  is  said  above,  that 
we  are  of  opinion  that  the  Extract  Company 
had  the  right  and  option  to  institute  its  ac- 
tion of  edectment  under  the  common-law  rule 


on  the  subject,  or  its  suit  in  equity,  as  it  has 
done,  under  the  White  Act  aforesaid. 

2.  Did  the  former  pendency  of  the  action 
of  ejectment  (set  forth  in  the  statement  pre- 
ceding this  opioion),  involving  the  same  3(MK 
acre  tract  now  invcdved  in  this  cause,  where- 
in a  predecessor  in  title  of  the  Extract  Com- 
pany was  plaintiff,  and  A.  W.  Fitzgerald,  a 
predecessor  in  title  of  Payne,  was  defendant, 
and  the  order  of  court  entered  under  what  is 
generally  designated  as  the  five-year  rule  of 
the  statute  (section  8812  of  the  Ck>de),  di- 
recting that  such  action  ''be  stricken  from 
the  docket,"  operate  as  a  bar  or  estoppel  to 
the  institution  or  maintenance  of  the  cause 
now  before  us? 

We  are  of  opinion  that  such  question  must 
be  answered  in  the  negative. 

It  is  urged  by  the  appellant,  Payne,  that 
said  order  ''was  such  a  final  termination  of 
the  matter  in  litigation  aa  [willl  estop  the 
plaintiff  in  that  action  and  his  privies,  who 
acquired  their  interests  after  the  commence- 
ment of  that  suit,  from  asserting  the  same 
claim  in  a  subsequent  suit,"  and  section  2766 
of  the  Code  is  referred  to  in  this  connection. 

(I]  Section  3312  of  the  Code,  under  which 
said  order  was  entered,  is  as  follows: 

"Any  court  in  which  is  pending  a  case  where- 
in for  more  than  five  years  there  has  been  no 
order  or  proceeding  except  to  continue  it,  may, 
in  its  discretion,  order  it  to  be  struck  from  its 
docket;  and  it  shall  thereby  be  discontinued. 
A  court  making  such  order  may  direct  it  to  be 
published  in  such  newspaper  as  it  may  desig- 
nate. Any  such  case  may  be  reinstated,  on  mo- 
tion, within  one  year  from  the  date  of  such 
order,  but  not  after.  (Code  1349,  p.  657,  c  173, 
i  7.)" 

By  the  express  terms  of  the  statute,  the 
order  operated  upon  the  pendency  of  the  suit 
or  action,  and  the  authority  thereby  given 
the  court  extends  no  farther  than  to  "order 
it  to  be  struck  from  the  docket"  And  as  to 
what  shall  be  the  effect  of  such  order,  the 
statute  itself  provides  that  "it  [the  case  or 
causel  shall  thereby  be  discontinued." 

Now,  the  term  "discontinuance"  has  a  weU- 
settled  meaning  in  the  law,  and  has  had  from 
a  very  ancient  time.  "A  discontinuance  is 
'in  effect  a  nonsuit' "  Burks,  Plead.  &  Pr. 
p.  598.  To  the  same  effect,  2  Chitty's  Black- 
stone,  p.  296 ;  Muse  v.  Farmers'  Bank  of  Va., 
27  Grat  (68  Va.)  257;  Doan  v.  Bush,  130 
Ark.  566,  108  S.  W.  261,  L.  R.  A.  1018B,  525, 
527.  "The  effect  of  a  nonsuit  is  simply  to 
put  an  end  to  the  present  action,  but  is  no 
bar  to  a  subsequent  action  for  the  same 
cause."    Burks,  Plead.  &  Pr.  p.  596. 

The  cases  of  Echols'  Ex'r  v.  Brennan,  -99 
Va.  150,  37  S.  E.  786,  Jones  v.  Turner,  81  Va. 
709,  and  Battalia  v.  Maryland  Hospital,  76 
Va.  63,  are  dted  and  relied  on  by  appellant 
The  first-named  case,  however,  on  the  point 
under  consideration,  involved  only  the  ques- 
tion of  whether  a  cause  dismissed  under  said 
statute  can  be  reinstated  on  the  docket  and 
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be  further  proceeded  In  after  the  expiration 
of  the  period  allowed  for  such  reinstatement 
by  the  statute.  The  other  two  cases  last 
cited  involved  the  question  whether  a  final 
decree  (not  under  section  3312)  dismissing 
the  cause  can  be  set  aside,  except  on  a  bill 
of  review  in  the  court  which  rendered  it,  or 
by  appeal,  and  that  within  the  time  limited 
by  the  general  statute  on  these  subjects. 
None  of  these  cases  involved  or  decided  the 
question  which  we  have  under  consideration, 
namely,  of  the  effect  of  a  final  decree  or  or- 
der upon  the  rights  of  the  parties  to  the  suit  or 

action  in  which  it  is  entered,  when  such  rights 
are  in  controversy  in  a  subsequent  and  dif- 
ferent suit  or  action  between  the  same  parties. 

The  recent  case  of  Snead  v.  Atkinson,  121 
Va.  182,  92  S.  E.  835,  not  dted  in  argument, 
involved  the  question  whether  a  decree  is 
void  which  is  entered  on  proceedings  by  peti- 
tion in  a  cause,  subsequent  to  the  order  of 
dismissal  thereof  under  the  five-year  rule 
and  statute  aforesaid,  without  any  reinstate- 
ment of  the  cause  on  the  docket  It  was  held 
in  such  case  that  the  order  of  dismissal  was 
final,  and  put  an  end  to  all  further  proceed- 
ings in  that  cause,  until  and  unless  the 
cause  was  reinstated  on  the  docket,  and  that 
the  subsequent  decree  therein  was  void.  But 
that  holding,  likewise,  did  not  touch  the 
question  which  we  have  now  under  consider- 
ation in  the  cause  before  us. 

[7]  The  question  last  mentioned  must  be 
resolved  by  the  application  of  the  rule  of 
res  adjudlcata,  where  the  cause  of  action  and 
the  parties  or  their  privies  are  the  same  in 
the  subsequent  proceeding  as  in  that  in 
which  the  final  decree  or  order  was  entered, 
but  the  suits  or  actions  are  not  the  same, 
which  is  the  situation  as  presented  by  the 
cause  before  us.  This  rule  is  well  settled. 
One  essential  factor  for  the  application  of 
such  rule,  it  is  true,  is  that  there  must  have 
been  a  final  decree  or  order  in  the  former 
proceeding.  But  this  is  not  of  itself  suffi- 
cient to  make  the  rule  applicable.  There  is 
another  factor,  the  existence  of  which  is 
equally  essential  to  render  the  decree  or  or- 
der in  a  former  proceeding  a  bar  to  a  subse- 
quent suit  or  action  on  the  same  cause  of 
action  by  the  same  parties  or  their  privies, 
and  that  is  this:  Such  final  decree  or  order 
must  have  been  entered  *'on  the  merits." 
Stelnman  v.  Clinchfield  CJoal  Corp,,  121  Va. 
611,  619,  93  S.  E.  684,  and  authorities  cited. 
This  is  a  well-established  exception  to  the 
general  rule  that  a  final  decree  or  order  in  a 
proceeding  puts  an  end,  as  between  the  par- 
ties thereto  and  their  privies,  to  all  subse- 
quent litigation  over  the  same  claim  or  de- 
mand, whether  pleaded  or  litigated  in  the 
first  proceeding  or  not,  if  it  might  have  been 
so  pleaded  and  litigated. 

[8]  An  order  of  retraxit  has  the  effect  con- 
tended for  by  appellant,  Payne.  Burks,  Plead. 
&  Pr.  p.  590.  But  such  an  order,  in  truth, 
goes  to  the  merits  of  the  case,  because  it  is 


based  oa  the  renunciation  by  the  plaintiff  of 
his  cause  of  action ;  and  an  order  or  decree 
dismissing  an  action  or  suit  **agreed"  has 
the  same  effect,  but  that  is  because  such  an 
order  imports  that  the  dismissal  is  on  the 
merits  by  stipulation  of  the  parties.  Hoover 
V.  Mitchell,  25  Orat.  (66  Va.)  387;  Doan  v. 
Bush,  supra,  130  Ark.  566,  198  S.  W.  261,  L. 
R.  A.  1918B,  523-525.  The  mere  dismissal 
of  a  case  "is  not  a  retraxit,  but  stands  on  the 
same  footing  as  a  nonsuit,  and  does  not  bar 
another  action  for  the  same  cause."  Burks, 
Plead.  &  Pr.  590;  Gaboon  v.  McChilloch,  92 
Va.  177,  23  S.  E.  225. 

[9]  The  Judgment  referred  to  in  section 
2756  of  the  Code,  relied  on  for  appellant, 
Payne,  as  above  noted,  is  a  Judgment  on  the 
merits. 

Now,  the  order  in  the  ejectment  suit  was 
unquestionably  a  final  order,  and  put  an  end 
to  all  further  proceedings  in  that  case,  as 
the  case  was  neither  reinstated  on  the  dock- 
et (nor  any  motion  made  therefor  after  no- 
tice to  the  opposite  party)  within  the  statu- 
tory period  allowed  for  such  reinstatement. 
But,  not  being  an  order  on  the  merits  of  the 
case  in  which  it  was  entered,  the  effect  of 
such  final  order  was  merely  to  put  an  end 
to  further  proceedings  in  that  case.  It  could 
not  and  did  not  have  any  effect  upon  the 
rights  of  the  same  parties  not  adjudicated 
therein,  which  are  involved  in  a  subsequent 
litigation  between  them  in  a  different  cause. 

We  will  say,  in  passing,  that  the  question 
whether,  in  such  a  case,  a  motion  to  rein- 
state, if  made  on  legal  notice  to  the  opposite 
party,  before  the  expiration  of  the  year,  but 
which  is  not  acted  on  until  after  the  expira- 
tion of  the  year  period  mentioned  in  the  stat- 
ute, will  prevent  the  bar  of  the  statute,  if 
then  favorably  acted  upon,  is  not  presented 
by  the  cause  before  us,  and  hence  is  not 
passed  upon  by  us. 

[10,11]  3.  By  the  statute  law  of  Virginia 
(section  2465  of  the  Code),  as  it  stood  when 
and  after  the  contract  was  entered  into  be- 
tween Loving,  the  predecessor  in  title  of  the 
Extract  Company,  and  A.  W.  Fitzgerald,  the 
predecessor  in  title  to  Payne,  the  possession 
of  Fitzgerald  under  that  contract,  set  forth  In 
the  statement  preceding  this  opinion,  until 
the  Act  of  March  4,  1896  (Acts  1895-96,  p. 
842),  went  into  effect,  and  again  after  that 
act  was  repealed  by  Acts  1897-98,  p.  834,  un- 
til the  act  of  January  15,  1900  (Acts  1899- 
1900,  p.  89),  went  into  effect,  was  construe^ 
tive  notice  of  the  rights  of  A.  W.  Fitzgerald 
under  said  contract  to  subsequent  purchasers 
for  value,  the  same  in  effect  as  the  notice 
which  is  Imputed  by  the  recording  acts. 
Chapman  v.  Chapman,  91  Va.  397,  21  S.  K. 
813,  50  Am.  St  Rep.  846. 

Section  2465  of  the  Ck)de,  so  far  as  ma- 
terial, then  read  as  follows: 

"Every    such    contract    In    writing    •    •    • 
shall  be  void  as  to  subsequent  xmrchasers  for 
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Taluable  consideration  without  notice,  •  •  • 
until  and  except  from  the  time  that  it  la  duly 
admitted  to  record  in  the  county  or  corporation 
'Wherein  the  property  embraced  in  such  ocmi- 
tract    •    •    •    may  be." 

By  the  Acts  1895-96,  p.  842,  section  2465 
of  the  Code  was  amended  by  the  addition  of 
the  following  language : 

''Provided,  that  tiie  possession  of  any  *  *  * 
estate  or  term,  without  notice  or  other  evidence 
of  title,  shall  not  be  notice  to  said  subsequent 
purchasers  for  valuable  consideration." 

It  Is  a  part  of  the  well-known  history  of 
the  subject  in  this  state  that  such  proviso 
was  enacted  to  change  the  rule  announced 
in  Chapman  v.  Chapman,  supra. 

Tliis  proviso  was  omitted  from  the  amend- 
ment of  the  statute  by  Acts  1897-98,  p.  834, 
but  was  restored  by  the  act  amending  the 
same  statute  in  Acts  1899-1900,  p.  89,  so  that 
long  before  the  deed  from  Wh^en  to  the  Ex- 
tract Company,  of  date  December  9,  1903, 
and  before  the  second  deed  to  the  Extract 
Company  from  Leas  &  McVitty  of  date  April 
1,  1910,  set  forth  in  the  statement  of  facts 
preceding  this  opinion,  the  rule  of  Chapman 
y.  Chapman  had  been  abolished  by  the  statu- 
tory provision  aforesaid,  and  the  said  pos- 
session of  A  W.  Fitzgerald  did  not  operate 
to  give  the  Extract  Company  constructive 
notice  of  the  alleged  rights  of  A  W.  Fits^ 
gerald  under  the  contract  aforesaid,  unless 
the  statute  was  inoperative  or  invalid  as  to 
contracts  in  existence  prior  to  such  enact- 
ment. 

The  positions  of  appellant,  Payne^  in  his 
petition  for  appeal,  are  in  substance  as  fol- 
lows: 

(a)  That,  if  properly  c<mstrued,  the  stat- 
ute in  question,  as  amended,  does  not  af- 
fect contracts  in  existence  prior  to  its  en- 
actment; that  to  so  construe  the  statute 
would  make  it  retroactive,  which  is  never 
done,  unless  such  an  intent  is  plainly  exi 
pressed,  which  is  denied  of  this  statute ;  and, 
if  this  position  be  not  sound — 

(b)  That,  as  the  law  was  when  A.  W.  Fitz- 
gerald took  the  possession  aforesaid  under 
said  contract,  he  acquired  a  vested  right  of 
property  under  the  doctrine  of  Chapman  v. 
Chapman,  aforesaid,  that  this  vested  right 
continued  to  inhere  in  A.  W.  Fitzgerald  un- 
til he  transmitted  it  from  himself  to  the  ap- 
pellant, Payne,  and  that  A.  W.  Fitzgerald 
could  not  have  been  divested  of  such  right 
by  the  recording  act  aforesaid ;  that  the  lat- 
ter contains  no  saving  clause  to  owners  of 
land  who  had  acquired  their  rights  under  the 
law  as  it  previously  existed;  that  it  pro- 
vides no  method  by  which  sudi  owners 
might  put  on  record  their  claim  to  previous- 
ly acquired  rights,  as,  for  instance,  it  fails 
to  provide  for  the  recordation  or  the  filing 
of  notice  of  claims  under  contracts  for  land 
which  have  not  been  acknowledged  for  re- 


cordation ;  that  it  was  not  within  the  power 
of  Fitzgerald  to  have  had  his  contract  ac- 
knowledged for  recordation  after  the  enact- 
ment of  the  statute,  for  the  reasons  herein- 
after more  particularly  mentioned ;  and  that 
when  this  new  recording  act  was  enacted 
Fitzgerald  had  been  in  possession  of  this 
land  under  his  written  contract  for  a  period 
of  16  years,  and  that  to  construe  this  stat- 
ute 80  as  to  deprive  him  of  these  rights,  or 
the  rights  of  transmission  of  the  same  to  oth- 
ers, would  be  nothing  short  of  confiscation. 

These  positions  raise  for  our  determination 
the  questions  which  will  be  passed  upon  in 
their  order  as  stated  below. 

4.  Does  the  new  recording  statute  (section 
2465,  as  amended)  under  consideration  af- 
fect contracts  in  existence  prior  to  its  en- 
actment? 

This  question  must  be  answered  in  the  af- 
firmative. 

We  are  of  opinion  that  the  purpose  and 
meaning  of  this  statute,  as  amended,  is  to 
provide  that  on  and  after  it  took  effect,  and 
so  long  as  it  remained  in  force,  the  mere 
possession  aforesaid  should  not  operate  to 
give  the  constructive  notice  aforesaid  in  lieu 
of  recordation  of  the  contracts  therein  men- 
tioned, so  that  the  original  and  preceding 
portion  of  the  statute  (section  2465)  would 
thereupon  become  operative  upon  all  con- 
tracts of  the  kind  mentioned  in  the  statute, 
and  every  such  contract  would  "be  void  as 
to  subsequent  purchasers  for  valuable  con- 
sideration without  notice,  •  •  •  until 
and  except  from  the  time  that  it  is  du- 
ly admitted  to  record  in  the  county  or  cor- 
poration wherein  the  property  embraced  in 
such  contract  •  •  •  may  be,"  as  provid- 
ed in  such  preceding  portion  of  the  statute. 

Such  construction  of  the  new  recording 
statute  may  result  in  its  affecting  some  con- 
tracts in  existence  prior  to  its  enactment, 
but  not  necessarily  so.  Only  those  contracts 
which  are  not  recorded  as  required  by  tne 
statute  prior  to  the  acquisition  of  rights  by 
purchasers  for  value  and  without  notice  are 
affected  by  the  statute.  The  purchasers  who 
are  protected  by  such  statute  are  future  pur- 
chasers only.  So  that  in  no  true  sense  can 
the  statute  be  said  to  be  retroactive  in  its 
operation. 

The  practical  operation  of  the  statute  as 
amended  as  aforesaid  was  to  give  said  A. 
W.  Fitzgerald,  from  the  time  of  its  first 
enactment,  March  4,  1896,  until  the  Extract 
Company  obtained  its  first  deed,  December 
9,  1903'— a  period  of  over  7  years— within 
which  to  comply  with  such  statute  by'  re- 
cording said  contract,  before  any  rights  of 
the  Extract  Ck>mpany  as  a  purchaser  for 
value  attached  under  such  statute.  Simi- 
larly, a  period  of  nearly  14  years  was  given 
for  such  purpose  before  the  second  deed  of 
the  Extract  Company  was  obtained  on  April 
1, 1910. 
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We  come  now  to  the  consideratioii  of  the 
following  questions: 

5.  Did  the  recording  statute  under  con- 
sideration in  its  effect  upon  the  contract 
aforesaid  divest  A.  W.  Fitzgerald  of  any 
vested  right  of  property?  And  was  the  stat^ 
nte  for  that  reason  invalid? 

These  questions  must  be  answered  in  the 
negative. 

The  statute  merely  changed  a  pre-existing 
rule  of  evidence. 

As  said  in  State  t.  King,  64  W.  Ya.  546,  63 
S.  E.  468: 

"The  Legislature  can,  without  infraction  of 
the  Constitution,  •  •  •  change  the  rules  of 
evidence,  •  •  •  even  as  to  pre-existing  con- 
tracts and  rights,  provided  it  does  not  destroy 
the  contract  or  right  Cooley's  Const  Ldm* 
286,  288,  861.  'The  right  to  have  one's  con- 
troversies determined  by  existing  rules  of  evi- 
dence is  not  a  vested  right.'  Cooley's  Const 
Lim.  367.  Cooley  says  these  rules  go  to  remedy, 
and  do  not  constitute  a  part  of  the  contract, 
and  cannot  be  regarded  as  of  the  same  essence 
of  any  right,  which  a  party  may  enforce.  De- 
quasie  v.  Harris,  16  W.  Va.  845.  'There  is  no 
vested  right  in  a  rule  of  evidence,  and,  as  sudi 
rules  only  affect  the  remedy,  it  is  within  the 
constitutional  power  of  the  Legislature  to  modi- 
fy them.'  6  Am.  &  Eng.  Ency.  of  Law,  950. 
"See  cases  dted  in  Marx  v.  Hanthom,  148  U.  S. 
181  [13  Sup.  Ct  608,  37  L.  Ed.  410].  See 
Burk  V.  Putnam  (118  Iowa,  232,  84  N.  W. 
1053]  86  Am.  St  Rep.  872  and  note.' 
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Recordation  statutes  have  for  their  pur- 
pose the  better  security  and  repose  of  titles, 
and  they — 

''may  postpone  one  who  voluntarily  neglects  to 
avail  himself  of  registry  acts,  which  enable  him 
to  give  notice  to  all  the  world  of  his  claim,  to 
the  claim  of  a  8ubs<?qupnt  purchaser  who  acted 
on  the  faith  of  a  public  record."  Connecticut 
Mutual  Life  Co:  v.  Talbot,  113  Ind.  373,  14  N. 
B.  586»  8  Am.  St  Rep.  661,  citing  cases. 

As  to  the  position  of  appellant,  Payne,  that 
the  contract  under  which  he  claims  was  not 
acknowledged  for  recordation,  and  that,  the 
vendor  party  thereto  having  died  in  1895,  be- 
fore the  statute  was  enacted,  his  acknowledg- 
ment could  not  be  obtained,  and  hence  it  was 
not  in  the  power  of  A.  W.  Fitzgerald  to  have 
had  such  contract  recorded  after  the  enact- 
ment of  the  statute,  so  as  to  prevent  the 
taking  away  of  his  rights  aforesaid  by  the 
operation  thereof. 

We  are  of  opinion  that  such  facts  are  im- 
material, and  there  is  no  merit  in  such  posi- 
tion. 

The  statute  (section  2465),  as  it  existed 
at  the  time  such  contract  was  executed,  re- 
quiredi  it  to  be  recorded  in  order  to  give  no- 
tice of  its  existence  to  all  the  world,  unless 
the  vendee,  A.  W.  Fitzgerald,  thereunder 
chose  to  rely  on  the  then  existing  rule  of 
evidence  that  actual  possession  of  the  land 


embraced  In  the  contract  gave  notice  of  its 
existence.  If  he  made  that  election,  he  took 
the  risk  of  a  subsequoit  <diange  of  law 
which  might  change  such  rule  of  evidence. 

Further:  Notwithstanding  the  death  of 
Loving  in  1895,  leaving  the  contract  unac-. 
knowledged  for  recordation,  as  the  registry 
statute  theretofore  and  has  ever  since  re- 
quired, the  possession  aforesaid  of  A.  W. 
Fitzgerald  gave  the  constructive  notice  afore- 
said to  the  predecessors  in  title  of  the  Ex- 
tract Company,  before  said  statute  and  while 
it  was  not  in  force.  The  contract,  if  valid 
and  binding  as  claimed  by  appellant,  Payne, 
might  have  been  asserted  by  A.  W.  Fitzger- 
ald by  suit  by  1^11  quia  timet  (if  the  contract 
was  not  then  for  any  reason  immediate 
enforceable),  against  such  predecessors  m  ti- 
tle of  the  Extract  Company,  up  until  the 
first  deed  to  the  latter  aforesaid — ^that  Is  to 
say,  during  a  period  of  over  7  years — and 
during  a  period  of  nearly  14  years  before 
the  second  deed  to  such  company,  by  which 
suit  the  predecessors  In  title  of  the  Extract 
0)mpany  could  have  been  enjoined  and  re- 
strained from  selling  or  conveying  to  any 
one  else  the  land  embraced  in  the  contract, 
which  would  have  prevented  the  taking 
away  or  impairment  of  any  of  the  aforesaid 
rights  of  Fitzgerald,  or  of  appellant,  Payne, 
by  the  operation  of  said  recording  statute. 

The  sole  question  remaining  for  our  con- 
sideration is  the  following : 

6.  Does  the  evidence  show  that  the  Ex- 
tract Company  had  actual  notice,  or  such 
notice  as  placed  upon  it  the  duty  of  inquiry, 
which  would,  have  led  to  actual  notice  ot 
the  equitable  title  aforesaid  in  A.  W.  Fitz- 
gerald, subsequently  transmitted  to  appel- 
lant, Payne,  as  aforesaid,  prior  to  the  first 
or  second  deed  to  such  company? 

The  evlden-?e  in  the  record  on  this  subject 
is  coufiicting.  The  court  below  was  of  opin- 
ion that  it  does  not  prove  such  notice  to  the 
Extract  Company.  As  no  legal  principle  is 
involved  In  this  question,  we  do  not  feel  that 
any  good  purpose  would  be  served  by  a  de- 
tailed discussion  of  the  evidence  pro  and 
con.  We  deem  it  sufl3cient  to  say  that  we 
have  carefully  considered  all  of  the  evidence 
in  the  record,  and  we  are  of  opinion  that  It 
appears  by  a  decided  preponderance  of  the 
evidence  that  the  Extract  Company  did  not 
have  the  -notice  In  question,  either  before  its 
first  or  second  deed,  on  both  of  which  occa- 
sions, therefore,  It  became  a  complete  pur- 
chaser for  value  of  the  300-acre  tract  of 
land  Involved  in  this  suit  without  notice  of 
the  contract  aforesaid  on  which  the  appel- 
lant, Payne  relies. 

The  decree  of  the  court  below  under  re- 
view was  in  accord  with  the  views  above 
expressed  on  all  points,  and  it  will  there- 
fore be  affirmed. 
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(124  Va.  221) 

NORFOLK  HOSIERY  &  UNDERWEAR 
MILLS  CO.  V.  iEJTNA  HOSIERY  CO. 

(Supreme  Coart  of  Appeals  of  Virginia. 
Jan.  16,  1919.) 

1.  PUEABING      ^=>93(2)— AlVBWEBr— InCONBIST- 

£NT  Defenses— Sale. 

In  seller's  action  for  buyer's  failure  to  a<>- 
cept  and  pay  for  ordered  goods,  buyer,  under 
Code  1904,  §  3264,  may  plead  rescission  of  con- 
tract by  interposing  plea  of  non  assumpsit,  not- 
withstanding special  plea  of  recoupment,  under 
section  3299,  to  recover  for  seller's  failure  to 
deliver  under  the  ccmtract. 

2.  PUSADINQ     ^=994— ANSWEBr-lNCONBISTEIfT 

Pleas. 

In  view  of  Code  1904,  |  3264,  inconsistent 
pleas  are  allowable;  but  each  plea  must  be 
regarded  as  separate  and  distinct  from  every 
other,  and  the  defenses  under  one  cannot  be 
straitened  or  curtailed  by  the  existence  of  the 
other. 

3.  Sales  ^s»379— Selleb's  Action— Plead- 

IN6. 

In  seller's  action  to  recover  for  buyer's  fail- 
ure to  accept  ordered  goods,  buyer  may  show, 
under  plea  of  non  assumpsit,  rescission  by  it 
for  seller's  failure  to  manufacture  and  deliver 
the  goods. 

4.  Appeal  and  Ebbob  ^=»1083(1)— Ebbob  Fa- 
tobable  to  appellant. 

Errors  favorable  to  plaintiff  in  error  are  not 
assignable  errors. 

6.  Saias  ^=s>17(X— Nonpbbfobmangs  by  Sell- 
XB  Within  Specified  Tike. 

Where  time  is  of  essence  of  sales  contract, 
seller,  after  failing  to  perform  within  specified 
time,  cannot  recover  for  buyer's  refusal  to  ac- 
cept goods. 

6.  Sales   ^=»369  —  Bbeach  —  Rescission  — 
Waiveb. 

Party  having  right  to  rescind  contract  be- 
cause of  breach  by  other  party  may  waive  such 
right  and  hold  other  party  to  performance. 

7.  Tbial  «=>253(10)  —  Instbuction  —  Ignob- 
iNo  Evidence. 

In  action  for  refusal  to  accept  ordered  goods, 
defended  on  ground  that  seller  breached  con- 
tract by  failure  to  deliver  within  specified  time, 
instruction  As  to  buyer's  right  to  rescind  upon 
such  breach,  without  reference  to  buyer's  right 
to  waive  right  of  rescission,  was  properly  re- 
fused, where  there  was  evidence  of  such  waiver. 

8.  Sales  ^=s>l21— Right  to  Rescind— Waiv- 
es—Effect  OF  Waiveb. 

Where  buyer,  upon  seller's  nondelivery  with- 
in specified  time,  waived  right  to  rescind,  and 
elected  to  hold  seller  to  contract,  contract  was 
kept  alive  in  favor  of  seller,  as  well  as  buyer, 
and  neither  could  sue,  except  for  breadi  there- 
after occurring. 

9.  Sales  ^=>121— Evidence— BtrrsB's  Waiv- 
eb OF  Right  to  Rescind. 

Buyer,  by  insisting  on  performance,  waiv- 
ed right  to  rescind  contract  because  of  seller's 
failure  to  deliver  within  required  time. 


10.  Sales  ^s»181(1)— Action   bt  Sellbb— 
Ability  to  Pebfobm. 

Seller,  suing  on  contract  which  he  was  pre- 
vented from  performing  by  buyer,  to  recover, 
muat  show,  not  only  readiness  and  willingness 
to  perform,  but  also  ability  to  perform. 

11.  Appeal  and  Ebbob  «=»1064(1)  —  Habm- 
less  Ebbob— Instbucttons. 

In  action  for  failure  to  accept  ordered  goods, 
instruction  that  buyer  breached  contract,  if  it 
prevented  seller  from  performing,  where  seller 
v^as  ready  and  willing  to  perform,  though  er- 
roneous, because  omitting  to  require  finding 
that  seller  was  able  as  well  as  ready  and  willing 
to  perform,  held  not  to  have  misled  Jury,  in 
view  of  the  evidence^ 

12.  Sales  ^=>182(1>— Selleb's  Action— Jiiby 
Question. 

Whether  seller  had  been  ready  and  willing 
to  perform,  and  had  been  prevented  from  per- 
forming by  buyer,  was  for  jury. 

13.  Sales  ^=:>388—Instbuction— Bbeach  bt 

BUTEB. 

In  action  for  failure  to  accept  ordered  goods, 
evidence  of  buyer's  rejection  of  sample  conform- 
ing to  contract,  of  seller's  ability,  readiness, 
and  willingness  to  deliver,  and  of  buyer's  con- 
duct excusing  delivery,  held  to  warrant  instruc- 
tion that  buyer,  by  preventing  seller  from  per- 
forming, where  seller  was  ready,  able,  and 
willing  to  perform,  breached  contract. 

14.  Sales  ^=s>383— Sblleb's  Action— Suffi- 
ciency OF  Evidence— Dakaoes. 

In  seller's  action  for  buyer's  refusal  to  ac- 
cept ordered  goods,  evidence  held  sufficient  to 
enable  jury  to  ascertain  damage  seller  sustained. 

15.  Appeal  and  Ebbob  ^=s>930(1)— Review- 
Ybbdiot. 

Supreme  Court  will  not  set  aside  verdict 
unless,  considering  case  as  on  a  demurrer  to 
evidence  by  plaintiff  in  error,  it  is  of  opinion 
that  verdict  is  without  evidence  to  support  it, 
or  is  plainly  contrary  to  evidence. 

16.  Sales  ^=:>387  —  Selleb's  Action  — Juby 
QxTEsnoN— Abandonment  of  Contbact. 

In  seller's  action  for  buyer's  failure  to  accept 
ordered  goods,  whether  contract  had  been  aban- 
doned by  both  parties  was  for  jury. 

17.  Sales  «=»127— Rescission— Election. 

A  breach  of  contract  does  not  effect  a  rescis- 
sion, without  the  assent  of  the  other  party. 

18.  Sales  ^s»371— Action  by  Selleb— Bub- 
den  OF  PBOOF— TENDE& 

Seller,  suing  for  buyer's  refusal  to  accept 
ordered  goods,  must  show  ^at  its  tender  had 
been  made  in  good  faith,  with  a  present  ability 
and  willingness  to  perform,  and  that  it  bad  kept 
itself  ready  to  perform  whenever  called  upon  by 
buyer  during  life  of  contract. 

19.  Sales  ^;s»176(1)  —  Bbeach  by  Buybb  — 
Waives  by  SblleBi 

Seller  could  not  recover  for  buyer's  refusal 
to  accept  ordered  goods,  after  having  waived 
its  rights  against  buyer  growing  out  of  such 
breach. 
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20.  Sales  €=»175  —  Pbbfobmance  —  Bttteb's 
Refusal  to  Accept. 
Where  contract  required  seller  to  ship  or 
store  goods  seller  had  agreed  to  manufacture  for 
buyer,  seller  was  relieved  of  such  duty  upon 
buyer's  refusal  to  accept  sample  conforming  to 
contract,  for  manufacture,  after  notice  that 
buyer  would  not  accept,  would  have  been  idle 
performance. 

Error  to  Clrcait  Court  of  City  of  Norfolk. 

Action  by  the  iEtna  Hosiery  Company 
against  the  Norfolk  Hosiery  &  Underwear 
Mills  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

This  is  an  action  of  assumpsit,  brought  by 
the  ^tna  Hosiery  Company  (hereinafter 
called  the  plaintiff)  against  the  Norfolk  Ho- 
siery &  Underwear  Mills  Company  (herein- 
after called  the  defendant),  to  recover  dam- 
ages for  failure  to  accept  and  pay  for  goods 
ordered  by  the  defendant  of  the  plaintiff. 
The  defendant  is  a  partnership  composed  of 
Joseph  B.  Hecht  and  Morton  E.  Hecht,  trad- 
ing and  doing  business  under  the  name  of  the 
Norfolk  Hosiery  &  Underwear  Mills  Com- 
pany. There  was  a  verdict  and  Judgment  for 
the  plaintiff,  and  to  that  Judgment  a  writ  of 
error  was  awarded  the  defendants. 

In  the  transactions  which  led  up  to  the 
present  litigation,  the  plaintiff  was  repre- 
sented by  Charles  S.  Holden,  its  manager, 
and  the  defendants  by  Joseph  B.  Hecht,  a 
member  of  the  firm.  The  plaintiff  was  a  manu- 
facturer of  hosiery  located  at  Worcester, 
Mass.,  and  the  defendants  were  wholesale 
dealers  in  hosiery,  located  at  Norfolk,  Va. 
Holden  and  Joseph  B.  Hecht  were  personal 
friends,  and  the  defendants  had  been  purchas- 
ing hosiery  from  the  plaintiff  four  or  five 
years  before  the  present  controversy  arose.  In 
the  fall  of  1914,  a  few  months  after  the  great 
war  in  Europe  began,  the  defendants  had 
placed  with  the  plaintiff  two  orders  for  the 
manufacture  of  half  hose,  one  for  1,000 
dozen  per  week  at  $1.07^  cents  per  dozen, 
and  the  other  for  1,000  dozen  per  week  at 
$1.20  per  dozen.  These  orders  were  to  run 
until  March  1,  1915.  These  two  orders  were 
filled  by  the  plaintiff  and  paid  for  by  the 
defendants,  and  need  not  be  further  noticed. 
They  are  referred  to  In  some  of  the  subse- 
quent correspondence.  The  plaintiff  had 
hitherto  manufactured  only  fine  goods,  but 
the  defendants  also  wished  to  purchase  large 
quantities  of  coarser  goods,  knit  on  larger 
needles,  for  the  use  of  the  soldiers  in  BYance. 
These  the  plaintiff  was  not  prepared  to  manu- 
facture. On  January  6,  1915,  Holden  and 
Hecht,  representing  the  plaintiff  and  the  de- 
fendants, respectively,  met  in  the  dty  of 
New  York  and  discussed  the  situation.  The 
parties  are  not  agreed  as  to  what  took  place 
at  this  meeting.  On  the  day  of  this  meeting, 
to  wit,  January  5,  1915,  the  defendants  ad- 
dressed the  following  letter  to  Holden: 


"The  Norfolk  Hosiery  &  Underwear  Mills  Co. 

"Norfolk,  Va..  Jan.  5,  1915. 

"Mr.  C.  S.  Holden,  Worcester,  Mass.— Dear 
Sir:  Confirming  our  talk  of  this  morning,  it  is 
understood  that,  in  addition  to  the  2,000  doz- 
ens, or  more,  per  week,  of  the  grades  of  wool 
half  hose  that  you  are  now  making  on  contract 
for  me  at  $1.07^  and  $1.20,  you  will  also  pur- 
chase immediately  up  to  20  76  needle  machines, 
or  a  sufficient  quantity  of  same  to  make  a  prod- 
uct of  150  dozens  per  day  of  wool  half  hose, 
weighing  approximately  2  pounds  8  eight  ounces, 
and  containing  approximately  50%  wool  and 
50%  cotton,  at  $1.65  per  dozen,  freight  paid  to 
New  York.  I  agreed  to  advance  to  you  the  full 
cost  of  these  20  machines,  or  any  part  of  same 
that  you  require  for  the  purpose  of  the  machine 
equipment,  and  the  Mtna.  Hosiery  CTompany, 
indorsed  by  Mr.  C.  S.  Holden  personally,  agreed 
to  pay  back  to  me  the  money  advanced  for  the 
purchase  of  these  machines,  any  time  within 
18  months,  with  interest  charges  at  6%  per 
annum. 

"The  product  of  these  machines  to  be  shipped 
to  McClure  &  Co.,  No.  366  Broadway,  New  York 
City;  the  invoices  covering  same  to  be  sent 
to  the  Norfolk  Hosiery  ft  Underwear  Mills 
Company,  Norfolk,  Va.  The  cases  to  be  packed 
approximately  100  dozen,  and  each  case  to  be 
marked  '(J  B)  No.  1,*  and  up. 

"In  addition  to  the  above,  it  is  further  agreed 
that  the  iEtna  Hosiery  CJompany  will  give  us 
an  output  of  not  less  than  750  dozens  per  week 
of  128  and  144  needle  machines  at  $1.65,  which 
are  to  contain  not  less  than  50%  wool,  and  are 
to  weigh  not  less  than  2  pounds  4  ounces. 
Cases  shipped  on  this  order  are  to  be  marked 
'(J  H)  No.  1,'  and  up,  and  also,  of  course,  to 
have  net  and  gross  weights  and  dimensions  on 
invoices  and  cases. 

Yours  very  truly, 

"Norfolk  Hosiery  &  Underwear  Mills  Co.* 

"By  Jos.  B.  Hecht" 


The  coarser  goods  -which  defendants  de- 
sired to  obtain  are  those  referred  to  in  the 
above  letter  as  the  "76  needle*'  goods.  It 
will  be  observed  that  the  above  letter  does 
not  fix  any  time  during  which  the  goods  are 
to  be  furnished,  nor  the  time  or  terms  of  pay- 
ment therefor.  Cn  January  13,  1915,  the 
plaintiff  wrote  to  Hecht,  and  in  the  course  of 
that  letter  says,  in  reference  to  the  76  needle 
goods: 

"Would  you  state  the  tiihe  you  would  be  able 
to  take  this  production  for?  •  •  *  When  I 
was  in  New  York,  you  told  me  you  would  be 
willing  to  give  me  a  contract  covering  the  year 
1915.  I  do  not  know  as  I  would  want  to  take 
a  contract  like  that  at  present,  unless  I  could 
cover  for  stock  ahead  at  about  the  present 
prices.  I  am  very  anxious  to  make  as  big  a 
showing  for  the  company  the  coming  year  as 
possible,  and  I  believe  you  are  willing  to  help 
me  out  and  assure  us  about  this  by  showing 
your  faith  in  the  demand  for  these  goods  for, 
the  coming  season." 

To  this  letter  Hecht  replied  from  New  York 
on  January  14, 1915,  as  follows: 
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•*My  Dear  Mr.  Holden:  I  have  your  letter 
of  the  13th,  and  your  report  on  the  seconds  at 
^1.06  is  satisfactory. 

**I  note  carefully  yonr  paragraph  in  regard 
to  the  76  needle  madiines.  I  hope  you  will 
get  these  in  a  hurry,  installed  and  ready  to  ship 
without  delay. 

**As  regards  to  your  question  ahout  how  long 
we  will  take  your  production,  we  agree  to  take 
the  production  of  these  machines  at  the  rate  of 
150  dozens  per  day,  or  more,  at  $1.66,  freight 
paid  to  New  York.  The  weight  to  be  2  pounds 
and  8  ounces,  SO  per  cent  wool  and  50  per 
cent,  cotton.  I  agree  to  take  these  goods  from 
you  as  fast  as  you  make  them  for  a  full  year. 
Trust  you  will  view  this  favorably,  and  hope 
to  have  very  large  shipments  from  you  daily,  as 
our  friends  at  this  end  are  pushing  us  hard  for 
the  goods  here. 

"With  kind  regards,  yours  truly, 

"J.  B.  Hecht" 

On  tl&e  next  day,  January  15,  1915,  the 
plaintur  wrote  Hecht  as  follows: 

"My  Dear  Mr.  Hecht:  We  accept  your  order 
dated  January  14th,  for  one  (1)  year  from 
February  1st,  to  make  you  one  hundred  fifty 
<150)  dozen  per  day,  or  the  production  of  twen- 
ty (20)  Banner  machines  seventy-six  (76)  needle, 
four  (4)  inch  gauge,  as  per  your  specifications 
to  weigh  two  (2)  pound  eight  (8)  per  dozen, 
and  to  contain  fifty  per  cent.  (50%)  wool  and 
fifty  per  cent  (50%)  cotton,  at  $1.65  per  dozen; 
net  cash  upon  receipt  of  goods  f.  o.  b.  New 
York  City,  or  storehouse  receipt.  We  shall 
l)egin  to  ship  out  some  of  these  next  week. 

"We  also  accept  your  proposition  to  loan  us, 
for  eighteen  (18)  months,  |fl,800  on  these  twen- 
ty (20)  machines,  with  interest  at  6  per  cent. 
<6%)  per  annum;  we  to  have  the  option  of 
paying  the  same  any  time  before  the  expiration 
of  the  above  eighteen  (18)  months. 

'Respectfully,    ^tna  Hosiery  CTompany." 


«i 


This  completes  the  corresponaencc,  so  far 
as  it  relates  to  the  making  of  the  contract 
which  is  the  basis  of  this  action.  The  plain- 
tiff knew  that  the  goods  were  being  ordered 
for  the  use  of  the  soldiers  In  France,  and 
that  time  was  a  most  essential  element  of  the 
contract.  It  is  claimed  by  the  defendants 
that  the  letter  of  January  5,  1915,  embodied 
the  terms  of  a  parol  contract  which  was  en- 
tered into  between  the  parties  on  that  day, 
and  that  the  letters  of  January  14,  1915,  and 
January  15,  1915,  fixing  the  period  during 
which  the  goods  were  to  be  furnished,  ap- 
plied as  well  to  the  goods  to  be  made  on  the 
128  and  144  needle  machines,  as  to  those  to 
be  made  on  the  76  needle  machines,  and  that 
the  contract  was  one  entire  contract.  Holden, 
representing  the  plaintiff,  denies  that  there 
was  any  snch  parol  contract  on  January  5, 
and  says  that  the  letter  of  Hecht  of  that  date 
was  a  mere  pr<^)06ition  along  the  lines  of 
their  discussion,  and  that  the  part  relating 
to  128  and  144  needle  goods  was  ne^er  ac- 
cepted by  him.    His  language  is: 

"Well,  we  didp*t  accept  any  order  of  them. 
nie  thing  was  still  in'  abeyance;    that  is^  we 


r  had  talked  backwards  and  forwards  in  his  office 
and  over  the  phone.  We  have  talked  about 
making  something  of  that  kind,  but  I  did  not 
accept  any  order  on  them  because,  as  I  say,  we 
had  talked  this  matter  backwards  and  forwards, 
but  I  did  not  accept  any  order  on  that  number 
on  those  machines." 

He  states  that  he  would  have  been  glad  to 
have  had  the  order,  and  could  have  made 
money  on  it,  but  did  not  accept  it,  ''because 
we  didn't  consider  that  we  could  make  it  in 
connection  with  the  other  order."  The  deal- 
ings between  the  parties  were  conducted  in 
part  by  personal  interviews,  in  part  by  con- 
versations over  the  telephone,  and  there  was 
a  voluminous  correspondence.  From  Jan- 
uary 15  to  February  24, 1915,  the  defendants 
were  urgently  insisting  upon  the  prompt  de- 
livery of  the  76  needle  goods,  and  the  plain- 
tiff was  explaining  the  difilculty  of  obtaining 
the  needed  machinery  for  their  manufacture, 
and  from  time  to  time  promising  delivery. 
Both  parties  knew  that  the  machinery  had  to 
be  purchased,  and  it  sufiiciently  appears  from 
the  evidence  that  the  plaintiff  did  all  it 
could  be  reasonably  expected  to  do  to  ob- 
tain it  in  time  to  begin  delivery  by  February 
1,  but  without  success.  On  February  23,  a 
letter  from  each  party  to  the  other  crossed 
in  the  mails.    These  letters  are  as  follows: 

"New  York,  Feb.  23,  1915. 

"Mr.  C.  S.  Holden,  .^na  Hosiery  Co.,  Wor- 
cester, Mass.— My  Dear  Mr.  Holden:  I  have 
your  letter  of  the  20th,  and  really  think,  un- 
less you  have  a  place  to  put  the  goods,  that  you 
had  better  order  the  10  cases  returned  to  Wor- 
cester. I  doubt  that  you  will  have  a  place  to 
sell  them,  although  you  might,  and  it  will  be 
very  much  cheaper  and  safer  to  have  the  goods 
in  your  miU,  and  hold  there  until  we  can  get 
further  delivery  orders  on  the  goods. 

"I  am  very  optimistic  about  the  prospects  of 
new  contracts  on  die  515  and  50N,  but  until 
these  new  contracts  have  come  across  com- 
plete, with  the  financial  end  on  a  basis  satisfac- 
tory to  me,  I  cannot  permit  you  to  ship.  Now, 
do  not  understand  for  a  mhiute  that  I  want  to 
hold  you  for  your  production  on  these  goods. 
It  would  not  be  fair  of  me  to  ask  it.  If  you 
have  an  opportunity  to  sell  this  product  of 
yours  elsewhere,  just  go  ahead  and  do  it 

"After  Wednesday  of  this  week,  please  make 
no  shipments  of  any  kind.  Also,  do  not  ship 
any  of  the  heavy  goods  on  the  84  needle  or 
108  needle  contract,  or  any  goods  of  any  char- 
acter excepting  No.  50N,  and  discontinue  ship- 
ping No.  50N  after  Wednesday. 

"As  soon  as  matters  here  take  a  different 
shape,  I  will  advise  you  promptly,  and  you 
know  this. 

"With  kind  regards,  yours  truly, 

"J.  B.  Hecht^* 

••February  23,  1915. 
"Mr.  J.  B.  Hecht,  New  York  City— Friend 
Hecht:  We  are  sending  you  by  express  sample 
doasen  of  the  seventy-six  (7^  needle  hose.  These 
are  in  a  qnall  size  and  you  will  notice  weigh 
forty  (40)  ounces.  These  are  scoured  very  hard 
and  as  you  will  see  are  very  dry,  so  you  will 
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find  they  will  gain  ne^Iy  (2)  ounces  going  across 
the  water.  They  are  very  dean.  We  think 
you  will  find  they  test  abont  63  to  65%  wool. 
We  think  they  are  now  coming  through  very 
nicely.  We  can  begin  to  ship  some  of  these 
right  away. 

"We  will  begin  to  send  you  to-morrow  noon 
all  the  cases  we  have  on  the  60N  and  express 
at  night  whatever  we  can  get  off.  in  the  after- 
noon. 

"We  have  the  twenty  (20)  machines  all  tested 
out, and  you  can  send  us  diedc  for  $1,800  any 
time  you  wish.  According  to  the  agreement  we 
had  with  the  Hemphill  Company  was  to  pay 
for  them  $90  net  cash, 

"Thanking  you  in  advance,  respectfully, 

''iEtna  Hosiery  Company .** 

On  February  24,  1915,  Hecht  wrote  the 
following  letter  to  Holden: 

"New  York,  Feb.  24,  1015, 

"Mr.  C.  S.  Holden,  iEtna  Hosiery  Co.,  Wor- 
cester, Mass.— My  Dear  Mr.  Holden:  I  have 
your  letter  of  the  23d,  and  I  also  received  this 
morning  the  dozen  hsif  hose,  76  needle.  I  do 
not  like  the  look  of  this  dozen  goods  at  all,  and 
I  am  returning  't  to  you  to-day.  Of  course,  I 
wrote  you  the  other  night  not  to  make  any  ship- 
ments of  any  sort,  other  than  the  50N,  until 
I  advise  you,  but  it  looks  now  as  if  we  would 
be  able  to  start  again  full  blast  on  wool  socks  in 
a  very  few  days,  but,  until  I  do  advise  you,  do 
not  ship  anything  except  the  No.  SON,  which 
you  will  have  closed  by  to-night's  shipment 

"I  am  also  handing  you  herewith  the  notice 
of  arrival  of  the  eight  cases  which  I  asked  you 
to  order  back,  and  I  suppose  you  have  done  so. 

"Will  keep  you  posted  with  any  change  in 
the  situation. 

"With  kind  regards,  yours  truly, 

"J.  B.  Hecht- 

Thereafter  no  further  samples  were  de- 
manded or  sent,  and  no  further  explanation 
was  asked  or  given  for  refusing  the  samples, 
but  the  plnintifif  made  repeated  demands  up- 
on the  defendants  to  remit  the  $1,800  agreed 
to  be  advanced  by  the  defendants  to  pay  for 
the  76  needle  machines.  Some  of  these  de- 
mands were  not  answered,  others  were  an- 
swered by  suggested  arrangem^its  different 
from  the  terms  agreed  on,  but  in  the  result 
the  $1,800  was  not  advanced,  and  no  satis- 
factory arrangement  made  in  relation  there- 
to. Holden  testifies  that  the  plaintiff  was 
able,  ready,  and  willing  to  supply  the  76 
needle  goods  at  all  times  from  February  24, 
1915,  tin  February  1,  1916;  that  he  had  the 
materials,  the  machinery,  and  the  labor,  and 
simply  awaited  the  acceptance  of  the  sample 
tendered,  or  an  order  to  proceed  with  the 
manufacture.  He  further  testifies  that  the 
sample  tendered  measured  up  to  the  requtre- 
ments  of  the  contract  There  was  some  con- 
flict on  this  question,  growing  especially  out 
of  the  use'  of  wool  waste,  but  on  a  demurrer 
to  the  evidence  the  statement  of  Holden 
must  be  accepted  as  true.  In  addition  to  the 
evidence  hereinbefore  m^itioned,  the  plaintiff 
relieswupoo  the  subsequent  correspondence 
between  Golden  and  Hecht,  hereinafter  quot- 


ed, to  show  a  breach  of  the  contract  to  accept 
the  goods.  It  was  claimed  by  the  defendants 
that  they  demanded  of  the  plaintiff  the  out- 
put of  these  machines  through  their  associ- 
ates, McClure  &  Co.,  about  April  30,  1915; 
but  this  is  flatly  denied  by  Holden  in  his 
testimony.  During  the  period  covered  by  the 
contract,  the  plaintiff  manufactured  some- 
thing over  11,000  dozen  half  hose  on  the  76 
needle  machines,  but  they  were  not  manu- 
factured under  any  particular  contract,  and 
none  of  them  were  tendered  to  the  defend- 
ants. Part  of  them  were  sold,  and  the  resi- 
due were  on  hand  at  the  time  this  action  was 
brought 

H.  W.  Anderson,  of  Richmond,  and  Taze- 
well Taylor,  of  Norfolk,  for  plaintiffs  in 
error. 

R.  B^  Hicks,  of  Norfolk,  for  defendant  in 
error. 

BURKS,  J.  (after  stating  the  facts  as 
above).  [1-S]  T^is  action  was  brought  in 
June,  1916,  by  the  .^GStna  Company  against  the 
Norfolk  Company  to  recover  damages  for 
the  failure  on  the  part  of  the  defendants  to 
accept  and  pay  for  the  output  of  the  76 
needle  machines  from  February  28,  1915,  to 
February  1,  1916.  The  defendant  pleaded 
nonassumpsit .  and  a  special  plea  of  recoup- 
ment under  section  3299  of  the  Code.  The 
special  plea  sought  to  recover  damages  of 
the.  plaintiff  for  failure  to  manufacture  and 
deliver  to  the  defendants  the  goods  called  for 
in  the  agreement  alleged  to  have  been  made 
on  January  6,  1915.  It  is  earnestly  insisted 
by  counsel  for  the  plaintiff  that — 

"When  the  defendant  filed  its  special  plea. 
It  forever  waived  its  right  to  defend  on  the 
ground  that  it  had  rescinded  the  contract  be- 
cause of  the  failure  of  the  plaintiff  to  begin  de- 
liveries on  February  1st*' 

In  this,  counsel  for  the  plaintiff  is  clearly 
mistaken.  The  continued  existence  of  the 
contract  was  put  in  issue  by  the  plea  of  non 
assumpsit,  and  while  there  could  be  no  re- 
coupment if  the  contract  did  not  exist,  and  to 
this  extent  the  two  pleas  are  inconsistent, 
this  is  not  a  valid  objection,  for  the  defend- 
ant may  plead  as  many  several  matters  of 
law  or  fact  as  he  d^ms  necessary.  Code,  | 
3264.  Not  only  so,  but  with  us  Inconsistent 
pleas  are  allowable,  and  in  trying  one  the 
court  cannot  look  to  the  existence  of  the  oth- 
er; hence  we  look  upon  each  branch  of  the 
pleading  as  totally  separate  aud  distinct  from 
every  other,  and  the  defenses  under  one  can- 
not be  straitened  or  curtailed  by  the  exist- 
ence of  the  other.  Were  it  otherwise,  the 
liberty  of  pleading  several,  and  even  con- 
tradictory, pleas  would  be  defeated.  McNutt' 
v.  Young,  8  Leigh  (35  Ya.)  542,  563.  Nothing 
is  more  common  in  practice  than  contradic- 
tory pleaa  In  the  case  at  bar,  if  the  de- 
fendant did  not  seek  any  recovery  over  and 
aboxe  the  plaintiff's  claim,   there  was   np 
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necessity  for  the  special  plea,  as  the  defense 
set  up  by  it  might  have  been  shown  under  the 
creneral  issue  of  non  assumpsit.  Columbia 
Accident  Ass'n  v.  Rockey,  93  Va.  678,  25 
S.  B.  1009 ;  BurlLS,  PI.  &  Pr.  {  239. 

[4]  On  the  trial,  the  court  gave  six  instruc- 
tions on  the  motion  of  the  defendants.  Some 
of  them  were  probably  more  favorable  to  the 
defendants  than  they  should  have  been,  but 
this  is  not  assignable  error— not  by  the  de- 
fendants, because  they  were  favorable  to 
them  and  asked  by  them,  nor  by  the  plaintiff, 
because  it  was  not  injured  by  them,  as  the 
Terdict  was  in  its  favor. 

The  action  of  the  trial  court  in  refusing 
defendants*  instruction  No.  3  is  assigned  as 
error.    This  instruction  was  as  follows: 

•*The  court  instrvcta  the  jury  that  if  they 
believe  from  the  evidence  that  a  contract  ex- 
isted between  the  ^tna  Hosiery  Company,  the 
plaintiff,  on  the  one  hand,  and  the  defendants 
on  the  other,  whereby  the  said  plaintiff  agreed 
and  undertook  for  the  period  of  one  year,  be- 
ginning February  1,  1915,  to  make  and  deliver 
to  the  said  defendants  150  dozen  pair  of  76 
needle  socks  per  day,  for  the  consideration  of 
$1.65  per  dozen,  and  that  it  failed  to  make  and 
deliver  said  socks  at  the  time  specified,  and 
that  said  failure  continued  up  to  February  23d, 
that  then  the  defendants  had  a  right  to  notify 
plaintiff  not  to  ship  any  goods  after  that  time, 
and  their  so  doing  did  not  constitute  on  their 
part  a  breach  of  the  contract  sued  on,  and  the 
jury  shall  so  find.** 

[5-7]  There  was  no  error  in  refusing  this 
instruction.  Undoubtedly  time  was  of  the 
very  essence  of  the  contract  in  suit,  and  the 
parties  fully  realized  that  fact,  and  there  is 
no  need  to  dte  authority  for  the  elementary 
proposition  that  in  such  case  there  can  be  no 
recovery  upon  the  contract  in  case  of  failure 
to  perform  within  the  time  stipulated.  But 
there  is  no  reason  why  one  party,  who  had  a 
right  to  rescind  because  of  breach  by  the 
other,  may  not  waive  that  right  and  hold  the 
other  party  to  performance.  The  law  on  this 
subject  is  well  settled.  Conceding  that  the 
contract  bound  the  plaintiff  to  begin  deliveriesi 
on  February  1,  1915,  the  instruction  wholly 
ignored  the  evidence  tending  to  show  a 
waiver  of  this  provision  of  the  contract,  and 
left  the  Jury  free  to  find  for  the  defendants 
on  this  question  notwithstanding  such  waiv- 
er. It  presented  only  a  partial  view  of  the 
evidence  as  to  the  rights  of  the  parties,  re- 
spectively, under  the  contract  It  is  true 
that  the  instruction  does  not  in  terms  direct 
a  verdict  for  the  defendants;  but,  ignoring 
all  evidence  tending  to  show  that  the  de* 
fendants  had  waived  their  rights  under  the 
contract,  it  tella  the  Jury  that  under  the 
contract-- 

"the  defendants  had  a  right  to  notify  the  plain- 
tiff not  to  ship  any  goods  after  that  time,  and 
their  so  doing  did  not  constitute  on  ttieir  part 
a  breach  of  the  contract  sued  cm,  and  the  Jury 
shall  so  find." 


No  other  instruction  given  in  the  case 
dealt  with  the  subject  of  waiver  by  the  de- 
fendants of  their  rights  under  the  contract, 
and  to  have  given  the  instruction,  as  asked, 
would  have  been  misleading.  In  New  York, 
etc.,  IL  Co.  V.  Thomas,  92  Va.  606,  609,  24  S. 
E.  261,  265,  it  is  said: 

"Calling  the  special  attention  of  the  jury  to 
a  part  only  of  the  evidence  and  the  particular 
fact'  or  facts  it  may  tend  to  prove,  and  ignoring 
the  residue  of  the  evidence  and  the  facts  it  may 
tend  to  prove,  gives  undue  prominence  to  such 
recited  evidence,  and  disposes  the  jury  to  re- 
gard it  and  the  fact  it  tends  to  prove  as  the 
particular  evidence,  and  the  fact  to  be  relied  on 
in  determining  the  issue  before  them,  and  thus 
mislead  them. 

"Instructions  in  writing  are  carried  by  the 
jury  to  their  room  when  they  retire  to  consider 
of  the  verdict,  and,  if  they  contain  a  rehearsal 
of  a  part  only  of  the  evidence,  their  tendency 
is  to  impress  unduly  on  the  jury  such  part 
of  the  evidence,  to  the  disadvantage  of  the  other 
evidence  in  the  case,  which  may  be  equally  or 
more  important  in  determining  the  issue,  but 
rests  only  in  the  memory  of  the  jury." 

For  other  cases  on  the  same  subject,  see 
Burks,  PI.  &  Pr.  |  268,  note  15. 

[8]  The  defendants  insisted,  and  the  court 
so  instructed  the  Jury  at  their  instance,  that- 
their  letter  of  February  23  was  a  mere  ship- 
ping direction  and  "that  it  was  not  intended 
thereby  to  terminate  the  contract"  If  this 
be  true,  then  the  contract  continued  in  force, 
and  If  the  failure  of  the  plaintiff  to  make 
deliveries  between  February  1  and  Ferbruary 
23,  1915,  gave  the  defendants  the  right  to 
rescind,  they  waived  those  rights  and  elected 
to  hold  the  plaintiff  to  its  contract  The 
defendants  were  within  th^r  rights  in  doing 
this,  but  when  they  kept  the  contract  alive 
against  the  plaintiff,  they  kept  it  alive  also 
in  its  favor,  and  against  themselves,  and 
neither  could  sue  the  other  except  for  a 
(breach  thereafter  occurring. 

In  Frost  v.  Knight,  L.  It  7  Ex.  Ill,  it  is 
said: 

"The  promisee,  if  he  pleases,  may  treat  the 
notice  of  intention  as  inoperative,  and  await 
the  time  when  the  contract  is  to  be  executed, 
and  then  hold  the  otiier  party  responsible  for 
all  the  consequence  of  nonperformance;  but  in 
that  case  he  keeps  the  contract  alive,  for  the 
benefit  of  the  other  party  as  well  as  his  own. 
He  remains  subject  to  all  his  own  obligations  and 
liabilities  under  it,  and  enables  the  other  party, 
not  only  to  complete  the  contract  if  so  advised, 
notwithstanding  his  previous  repudiation  of  it, 
but  also  to  take  advantage  of  any  supervening 
circumstance  which  would  justi^  him  in  de- 
clining to  complete  it" 

In  Bernstein  v.  Meech,  130  N.  T.  854,  358, 
29  N.  B.  255,  256,  it  was  said: 

"But  whatever  view  may  have  been  taken  of 
the  right  of  the  defendants  to  treat  the  con- 
tract for  the  purposes  of  its  performance  as 
at  an  end,  and  to  act  upon  that  assumption 
V9hen  they  received  the  plaintiff's  letter,  they 
disposed  of  that  qnestion  by  their  letter  to  him. 
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By  this  it  appeared  that  the  defendants  elected 
to  keep  the  contract  in  force  for  the  purposes 
for  which  it  was  made.  This  operated  alike  up- 
on the  rights  of  both  parties,  and  the  plaintiff 
was  justified  in  so  understanding  it.  In  that 
view  the  contract  was  kept  alive  until  the  time 
arrived  for  performance,  and  the  obligations  of 
the  defendants  no  less  than  those  of  the  plain- 
tiff for  that  purpose  remained  effectual' 


ft 


See,  also,  Inman  y.  £Uk  Cotton  MillSi  116 
Term,  141,  92  S.  W.  760. 

[9]  The  defendants'  letters  of  February  24, 
1915,  and  April  12,  1915,  also  seem  to  indi- 
cate that  the  defendants  intended  to  insist 
on  the  performance  of  the  contract,  and  the 
testimony  of  W.  P.  McClure,  who  was  as- 
sociated with  the  defendants  in  this  oontract, 
and  who  was  examined  in  this  cause  as  wit- 
ness on  their  behalf,  is  to  the  effect  that 
between  20th  and  25th  of  April,  1915,  he  had 
a  talk  with  Holden  '"with  reference  to  getting 
of  any  of  these  goods,"  but  could  not  get 
them.  Hecht  also  testifies  that  he  tried  to 
get  all  machine  goods  from  the  plaintiff  after 
April  12,  but  without  success,  and  Holden 
testifies  that  the  defendants  attempted  to  get 
goods  from  him  on  this  order  in  April,  1915. 
We  have  no  difficulty,  therefore,  in  arriving 
at  the  conclusion  that  the  defendants  waived 
whatever  rights  of  rescission  they  had  for 
failure  of  the  plaintiff  to  make  deliveries 
prior  to  February  23,  1915. 

The  next  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  granting  the  following 
instruction,  on  the  motion  of  the  plaintiff: 

'Tlie  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence  that  the  contract  men- 
tioned in  the  declaration  was  entered  into  be- 
tween the  plaintiff  and  defendant,  and  that  the 
plaintiff  was  ready  and  willing  to  perform  the 
same,  and  that  performance  thereof  was  pre- 
vented by  defendant  without  fault  of  the  plain- 
tiff, then  there  was  a  breach  of  the  contract  by 
defendants." 

[10-12]  There  la  omitted  from  this  Instruc- 
tion the  word  "able,"  which  should  have  been 
inserted  in  order  to  make  it  accurate.  It 
was  necessary  that  the  plaintiff  should  have 
been,  not  only  *'ready  and  willing  to  per- 
form," but  also  "aWe"  to  perform  the  con- 
tract. But  no  such  objection  was  raised  to 
the  instruction,  either  in  the  trial  court  or 
this  court,  and,  under  the  evidence,  the  jury 
could  not  have  been  misled  by  its  omission. 

[13]  The  objection  to  the  instruction  is 
that— 

"It  was  earnestly  contended  before  the  trial 
court,  and  is  now  just  as  seriously  urged,  that 
the  evidence  in  this  case  discloses  the  fact,  not 
only  that  the  plaintiff  was  not  ready  and  not 
willing,  but  that,  on  the  contrary,  the  exact  op- 
posite condition  existed." 

The  instruction,  with  the  suggested  inser- 
tion made,  correctly  propounds  the  law,  and 
there  was  more  than  a  mere  scintilla  of  evi- 
dence in  the  cause  upon  which  to  base  it. 
The   plaintiff's   manager   testified   that  the 


sample  tendered  conformed  to  the  contract, 
but  was  rejected ;  that  the  plaintiff  was  ever 
thereafter  during  the  year  ready,  able,  and 
willing  to  i)erform  the  contract,  but  reckved 
no  orders  to  proceed ;  and  that  the  only  rea- 
son for  nonperformance  was  the  attitude  and 
conduct  of  the  defendants.  Whether  the  facts 
were  as  hypothetically  stated  in  the  instruc- 
tion was  a  questiiMi  for  the  jury,  and  was 
properly  submitted  to  them. 

The  third  assignment  of  error  is  to  the 
action  of  the  court  in  granting  the  following 
instruction,  on  the  motion  of  the  plaintiff, 
to  wit: 

"The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence  that  the  plaintiff  is 
entitled  to  recover  in  this  case,  then  they  should 
proceed  to  assess  the  damages  to  which  it  is 
entitled;  and  the  court  further  instructs  the 
jury  that  in  ascertaining  such  damages  they 
should  first  determine  from  the  evidence  in  this 
case  what  the  entire  costs  would  have  been  to 
the  plaintiff  to  complete  its  contract  with  the 
defendants,  and,  after  ascertaining  the  costs  of 
completion,  to  deduct  the  same  from  the  sum 
which  the  plaintiff  would  have  been  entitled  to 
receive  from  the  defendant  under  the  terms  of 
the  contract,  if  the  same  had  been  performed. 
From  this  result  they  should  then  deduct  any 
profits  whidi  the  evidence  shows  were  made  by 
plaintiff  by  using  the  T6  needle  madiines  de- 
scribed in  the  evidence.  The  result  thus  as^ 
certained  will  be  the  damage  which  the  plaintiff 
is  entitled  to  recover  in  this  action." 

[14]  The  objection  to  this  instruction  is 
that  the  oontract  calls  for  the  outjrat  of  20 
machines,  when  the  evidence  fails  to  show 
what  that  output  was,  or  what  the  profit  was 
per  dozen,  and  hence  the  jury  did  not  have 
before  them  sufficient  data  upon  which  to 
base  a  verdict.  The  defendants'  letter  of 
January  5  says: 

"You  will  also  purchase  immediately  up  to 
20  76  needle  machines,  or  a  sufficient  quantity 
of  same,  to  make  a  product  of  150  dozens  per 
day  of  wool  half  hose." 

The  plaintiff's  letter  of  acceptance  of  Jan- 
uary 15  accepted  the  order  "to  make  you 
one  hundred  and  fifty  (150)  dozen  per  day, 
or  the  product  of  twenty  (20)  Banner  ma- 
chines." Both  parties  calculated  that  the  20 
machines  would  make  150  dozen  per  day. 
The  price  to  be  paid  for  the  goods  was  fixed 
by  the  contract.  Holden  testified  for  the 
plaintiff  that  the  price  of  the  material,  and 
the  cost  of  manufacture  amounted  to  96.55 
cents  per  dozen,  and  an  itemized  statement 
of  how  the  amount  was  arrived  at  was  laid 
before  the  jury.  Another  witness,  disin- 
terested, testified  that  the  prices  given  by 
Holden  were  reasonable.  While  Holden  had 
not  actually  tested  the  capacity  of  the  ma- 
chines, because  there  had  been  no  necessity 
to  do  so,  he  estimated  their  capacity  at  150 
dozen  per  day,  and,  figuring  on  this  basis, 
placed  the  plaintiff's  loss  of  profits  at  $26,- 
255.62.    The  expert  placed  on  the  stand  by 
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the  defendants  thought  that  the  product  of 
the  maciiines  could  not  be  safely  placed  at 
over  500  dozen  per  week.  Counting  five 
working  days  per  week,  as  is  done  by  the 
plaintiff  in  error,  that  would  be  lOO  dozen 
per  day.  If  this  be  taken  as  the  proper  basis, 
It  would  reduce  the  plaintiff's  profits  by  one- 
third,  and  ascertain  Its  loss,  on  the  basis  of 
profits  testified  to  by  Holden,  at  $17,603.75; 
but  from  this  there  were  to  be  some  deduc- 
tions, testified  to  by  Holden,  and  mentioned 
In  the  instruction.  The  Jury  fixed  the  plain- 
tifTs  damages  at  $17,100.  In  view  of  these 
facts,  we  cannot  say  that — 

"There  was  no  evidence  of  a  sufficiently  defi- 
nite character  to  enable  the  Jury  to  arrive  at 
the  damages  sustained  by  the  plaintiff." 

[15]  The  last  assignment  of  error  is  that 
the  court  erred  in  refusing  to  set  aside  the 
verdict  cm  the  ground  that  it  was  contrary 
to  the  law  and  the  evidence.  As  the  evidence 
appears  in  cold  print,  without  the  advantage 
possessed  by  the  Jury  and  the  trial  court,  we 
probably  would  not  have  found  or  approved 
the  verdict  which  was  found  by  the  Jury  and 
approved  by  the  trial  Judge;  but  that  will 
not  Justify  this  court  in  setting  aside  the 
verdict,  unless,  after  considering  the  case  as 
on  a  demurrer  to  the  evidence  by  the  plain- 
tiffs in  error,  we  are  of  opinion  that  the  ver- 
dict is  without  evidence  to  support  it,  or  is 
plainly  contrary  to  the  evidence.  Jackson  v. 
Wickham,  112  Va.  128,  70  S.  B.  539,  and  cases 
cited. 

There  has  been  much  argument  on  the  sub- 
ject of  the  divisibility  of  the  contract,  and 
counsel  have  ably  discussed  the  authorities 
pro  and  con,  but  before  entering  upon  that 
question  it  is  necessary  to  first  ascertain 
what  was  the  contract  between  the  parties. 
Only  after  this  has  been  ascertained  will  it 
be  necessary  to  determine  whether  or  not 
that  contract  was  divisible,  provided  any 
8U(^  question  is  involved  in  it.  The  defend- 
ants contended  that  there  had  been  a  verbal 
contract  between  the  parties  on  January  5, 
1915,  and  that  it  embraced  not  only  the  76 
needle  goods,  but  also  the  128  and  144  needle 
goods,  and  further  that  the  letter  of  Hecht 
of  that  date  contained  the  terms  of  the  con- 
tract It  was  further  insisted  that  this  con- 
tract for  the  two  kinds  of  goods  was  indivis- 
ible, and  could  not  be  relied  on  in  part  and 
rejected  in  part,  and  further  that  if  the  de- 
fendants in  good  faith  believed  that  the  con- 
tract embraced  the  128  and  144  needle  goods 
and  the  plaintiff  believed  otherwise  there  was 
no  meeting  of  the  minds  of  the  parties,  and 
hence  no  contract.  The  plaintiff  denied  that 
-there  had  been  any  such  verbal  contract,  and 
contended  that  the  letter  of  January  5  was  a 
mere  proposal  concerning  matters  which  the 
parties  had  discussed,  that  it  did  not  contain 
the  time  and  terms  of  payments  or  the  du- 
ration of  the  contract,  and  that  the  plaintiff 
was  free  to  accept  any  i>ortion  or  all  of  the 
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proposals;  that  the  acceptance  or  rejection 
could  be  made  within  a  reasonable  time,  and 
could  be  either  oral  or  in  writing;  that, 
through  its  manager,  Holden,  it  orally  de-. 
clined  to  accept  the  proposal  as  to  the  128 
and  144  needle  goods,  and  that  by  the  letter 
of  January  15,  1915,  it  accepted  the  proposal 
as  to  the  76  needle  goods  upon  the  terms 
therein  stated.  Evidence  was  introduced  to 
sustain  each  of  these  contentions,  and  the 
trial  court  fairly  and  fully  submitted  the 
question  to  the  Jury  by  instructions  to  which 
neither  party  objected.  By  instruction  B, 
given  for  the  plaintifE,  the  court  told  the 
Jury: 

"The  court  instructs  the  jury  that  in  order 
to  constitute  a  contract  there  must  be  an  agree- 
ment of  the  parties,  or  meetings  of  the  minds, 
upon  the  particular  question  at  issue.  A  mere 
proposal,  without  an  acceptance,  would  not  cre- 
ate a  contract*' 

By  Instruction  D,  given  for  the  plaintiff, 
the  court  told  the  Jury  that,  if  they  believed 
from  the  evidence  that  no  time  was  specified 
during  which  the  plaintiff  was  to  furnish  the 
128  and  144  needle  goods,  it  had  the  right  to 
terminate  the  order  at  the  end  of  any  week. 
Instruction  5,  given  for  the  defendants  was 
as  follows: 

''The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  plaintiff  under- 
stood that  the  contract  between  it  and  the  de- 
fendants only  contemplated  the  making  and  de- 
livery by  the  plaintiff  at  the  rate  of  160  dozen 
per  day  of  half  hose  made  on  76  needle  ma- 
chines, and  the  defendants  on  thdr  part  under- 
stood that  the  contract  between  the  plaintiff  and 
defendants  contemplated,  in  addition  to  the  76 
needle  goods,  the  making  and  delivery  by  the 
plaintiff  at  tiie  rate  of  not  less  than  750  dozen 
per  week  of  half  hose  made  on  128  and  144 
needle  machines,  that  then  and  in  that  event 
thwe  was  a  mistake  as  to  the  subject-matter  of 
the  contract,  the  result  of  which  was  that  there 
was  no  meeting  of  the  minds  of  the  parties,  and 
the  jury  shall  find  for  the  defendants." 

The  verdict  of  the  Jury,  in  effect,  sustained 
the  contention  of  the  plaintiff,  and  with  that 
finding  we  cannot  interfere.  This  finding 
eliminates  any  further  consideration  of  the 
128  and  144  needle  goods. 

[II]  There  was  much  evidence  tending 
strongly  to  show  that  the  contract  had  been 
abandoned  by  both  parties  to  it,  but  whether 
or  not  it  had  been  so  abandoned  was  plainly 
a  question  for  the  Jury,  whose  verdict  enforc- 
ing the  contract  cannot  be  disturbed. 

As  hereinbefore  pointed  out,  nondelivery 
prior  to  February  23  was  waived;  but  the 
Jury  had  further  to  consider  whether  or  not 
there  was  a  breach  of  the  contract  by  the  de- 
fendants on  or  after  February  23,  which  gave 
the  plaintiff  a  right  of  recovery.  On  Febru- 
ary 24  the  plaintiff  tendered  to  the  defend- 
ants a  sample  of  the  half  hose  to  be  manu- 
fiictured,  accompanied  by  a  letter,  saying: 
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*'Those  are  scoured  very  hard,  and  as  you 
see  are  very  dry,  so  you  will  find  they  will  gain 
nearly  two  {2!)  ounces  going  across  the  water. 
They  are  very  dean/' 

These  samples  the  defendants  rejected  and 
returned,  because  they  did  '"not  like  the  look 
of  this  dozen  goods  at  alL"  Thereafter  the 
plaintiff  made  no  inquiry  as  to  any  other 
objections  to  the  sample,  furnished  no  other 
sample,  made  no  other  tender  or  delivery 
under  the  contract,  and  manufactured  no 
more  goods  under  the  contract,  but  relied  up- 
on what  it  had  done  as  a  sufficient  tender  of 
performance  on  its  part.  Viewed  from  the 
standpoint  of  a  demurrer  to  the  evidence, 
the  defendants  made  no  demand  for  any  fur- 
ther samples,  gave  no  further  explanation 
for  the  rejection  of  the  sample  furnished, 
and  made  no  further  demand  upon  the  plain- 
tiff for  the  goods.  The  defendants  offered 
evidence  to  prove  that,  while  the  contract 
called  for  goods  containing  50  per  cent,  wool, 
the  sample  furnished  contained  only  wool 
^aste,  that  the  plaintiff  knew  the  goods  were 
for  the  BYench  government,  and  that  they 
were  of  such  character  that,  if  they  had  ac- 
cepted them,  they  would  have  been  rejected 
and  thrown  on  their  hands  by  the  French 
government.  There  was  evidence  on  behalf 
of  the  plaintiff  that  the  sample  conformed 
to  the  contract,  that  the  wool  was  of  the 
sanle  character  as  that  used  in  all  other  con- 
tracts with  the  defendants,  and  was  such  as 
any  well-organized  plant  would  have  put  in- 
to them  under  a  like  contract 
'  [17]  If  the  goods  conformed  to  the  con- 
tract of  the  parties,  it  is  immaterial  what  the 
£Yench  government  would  have  done  upon 
inspection.  The  verdict  of  the  jury  for  the 
plaintiff  was,  in  effect,  a  finding  that  the 
sample  conformed  to  the  contract,  and  can- 
not be  disturbed.  This  finding  of  the  jury  is 
a  finding  of  a  breach  of  the  contract  by  the 
defendanta  A  breach  of  contract  by  one  of 
the  parties  thereto,  however,  is  by  no  means 
a  rescission.  It  is  a  mere  offer  to  rescind, 
which  the  other  party  may  either  accept  or 
reject  The  offer  must  be  accepted  before 
rescission  is  complete.  It  takes  the  assent 
of  both  parties  to  rescind.  Rescission  is  the 
undoing  of  a  contract,  and  the  assent  of  both 
parties  to  it  is  as  essential  as  it  is  to  its 
making. 

[18, 19]  The  act  of  the  plaintiff  in  furnish- 
ing the  sample  was  not  a  performance  of  the 
contract,  but  a  mere  tender  of  performance 
as  far  as  performance  was  then  possible. 
If  the  plaintiff  relied  upon  the  sufficiency  of 
its  tender  to  keep  the  contract  alive  and  hold 
the  defendants  to  complete  performance,  it 
was  necessary  for  it  to  show  that  the  tender 
had  been  made  in  good  faith,  with  a  present 
ability  and  willingness  to  perform^  and  that 
the  plaintiff  had  kept  itself  ready  to  perform 
whenever  called  upon  hj  the  defendants  .to 


do  so  during  the  life  of  the  contract  Inman 
V.  Elk  Cotton  MUls,  116  Tenn.  141,  U2  S.  W. 
760.  It  was  also  necessary,  to  entitle  the 
plaintiff  to  recover,  that  it  should  have  done 
no  act  waiving  its  rights  against  the  defend- 
ants growing  out  of  the  breach  aforesaid. 
The  plaintiff's  manager  testified  on  its  be- 
half that  the  tender  was  made  in  good  faith, 
and  that  on  and  after  February  24,  1915,  the 
plaintiff  had  the  materials,  the  machinery, 
and  the  labor  necessary  to  perform  the  con- 
tract; that  it  was  able,  ready,  and  willing 
to  perform  ever  thereafter  until  B^ruary  1, 
1916,  the  date  of  the  expiration  of  the  con- 
tract; that  it  took  no  orders  fl!om  others 
for  this  class  of  goods^  but  kept  itself  free 
and  open  to  carry  out  the  terms  of  the  con- 
tract, and  would  have  been  glad  to  have  had 
the  order,  as  it  would  have  made  a  good 
profit  on  it.  There  was  some  testimony  on 
behalf  of  the  defendants  that  they  demanded 
of  the  plaintiff  a  part  of  the  goods  in  the 
latter  part  of  April,  1916,  and  could  not  get 
them;  but  this  is  denied  by  the  plaintiff's 
manager,  upon  whom  the  demand  was  said  to 
have  been  made,  and  who  testified  that,  at 
the  date  of  the  trial,  the  plaintiff  still  had  on 
hand  some  of  the  goods  which  were  referred 
to  in  his  letter  to  the  defendants'  assodatee 
of  April  29, 1915. 

[20]  While  the  contract  required  the  plain- 
tiff to  ship  or  store  the  goods,  it  was  relieved 
of  this  duty  by  the  refusal  of  the  defendants 
to  accept  tiie  sample.  It  would  have  been 
an  idle  performance  for  the  plaintiff  to  have 
manufactured  goods  which  defendants  had 
notified  it  in  advance  they  would  not  accept 
If  after  this  breach  the  defendants  changed 
their  mind  and  desired  the  goods,  they  should 
have  so  notified  the  plaintiff  and  given  it  a 
reasonable  opportunity  to  perform  the  con- 
tract; but  this  they  failed  to  do.  Obviously 
the  verdict  of  the  jury  finding  for  the  plain- 
tiff on  this  question  cannot  be  set  aside. 

Did  the  plaintiff,  after  February  24,  1915, 
treat  the  contract  as  rescinded,  or  release  the 
defendants  from  their  liabllliar  for  its  breach? 
For  months  after  that  date  the  plaiqtiff  was 
repeatedly  demanding  of  the  defendants  a 
check  for  $-1,800 ;  they  had  agreed  to  advance 
to  pay  for  the  machines  to  make  the  76  needle 
goods.  In  addition  to  this,  the  correspond- 
ence between  the  parties  is  relied  upon  to 
show  the  continued  readiness  of  the  plain- 
tiff to  fulfill  its  contract,  and  the  unwilling- 
ness of  the  defendants  to  take  the  goods.  On 
March  27  Hecht  wrote  Holden: 

''I  am  now  very  mudi  at  unrest  on  acoount 
of  the  Iftdc  of  business  for  export,  as  I  have 
such  a  large  amount  of  my  finances  tied  up  in. 
this  business  at  this  time  and  I  am  unable  to 
make  any  further  moves  until  future  business 
develops. 

In  reply  to  this  statement,  Holden  on  March 
30  wrote  to  l^echt  as  follows: 
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"We,  of  conrse,  bought  theae  machines  with 
your  promise  to  pay  for  them  and  also  to  take 
the  production  for  one  year.  You  have  appar- 
ently disregarded  taking  the  goods  as  agreed, 
and  we  hope  you  do  not  think  of  not  paying 
for  the  machines.*' 

On  April  12  Heeht  wrote  to  Holden: 

"So  far  we  have  not  been  able  to  get  the  new 
orders  on  heavy  wool  socks,  on  a  satisfactory 
financial  basis,  but  I  haven't  any  doubt  that 
during  the  year  we  will  get  a  great  deal  of  busi- 
ness." 

Holden  wrote  Hecht  on  April  17: 

''You  know  yon  told  me,  if  we  would  buy 
these  machines,  you  would  take  our  production 
on  them  for  one  year,  even  if  you  could  not  use 
them  during  the  summer." 

Hecht  wrote  ^tna  Hosiery  Company  on 
April  21  as  follows: 

"I  am  in  receipt  of  yours  of  the  17th.  We 
have  no  orders  on  heavy  wool  hosiery  at  this 
time,  but  we  expect  to  have  very  large  business 
later  on  in  the  season,  at  which  time,  of  course, 
I  could  readily  use  the  output  of  your  76  needle 
machines.  Until  that  time,  however,  I  do  not 
want  any  of  the  goods,  and  I  am  sure  you  don't 
want  me  to  think  about  taking  them  unless  I 
can  sell  them." 

On  May  17  Hecht  wrote  Holden: 

"It  seems  to  me,  also,  that  there  should  be 
an  understanding  between  us  that  if  we  desire 
the  product  of  these  madiines  you  will  give  us 
the  same.  We  have  booked  some  very  large 
business  recently,  but  it  only  covered,  so  far  as 
the  84  needle  product  is  concerned,  actual  mer- 
chandise that  we  had  already  made  up  in  stock ; 
but  we  have  every  reason  to  believe  that  we 
will  have  in  the  very  near  future  some  very 
large  boldness  for  ddivery  September,  October, 
and  November  of  this  year,  in  which  case  I 
will  very  probably  need  your  assistance,  and 
will  advise  with  you  concerning  same  later  on. 
There  is  one  point,  however,  that  I  might  as 
well  speak  of  at  this  time,  and  that  is  that  the 
day  of  very  long  profits  on  the  export  hosiery 
business  has  passed.  ^  *  *  It  is  no  longer 
possible  for  me  to  give  long  profits  to  the  manu- 
facturer or  to  get  long  profits  for  ourselves." 

On  May  19  Mr.  Holden  replied  to  this  let- 
ter and  said  in  part: 

"In  letters  since,  it  sounds  as  though  you 
wanted  us  to  feel  you  were  doing  us  a  kindness 
in  paying  for  these  machines.  At  the  time, 
you  were  very  anxious  to  get  goods,  and  make 
the  profit,  and  you  were  willing  to  concede  most 
anything  to  get  the  goods.  But  as  soon  as  busl- 
neBs, began  to  slack  up  you  then  refused  to  take 
the  goods." 

In  reply  to  this  letter  Hecfat,  after  acknowl- 
edging receipt  of  the  letter  of  the  19th  call- 


ing Hecht's  attention  to  the  refusal  to  take 
the  goods,  Hecht  said: 

"Now,  as  regards  the  output  of  these  ma- 
chines, of  course,  you  will  operate  them,  and  I 
did  not  mean  in  my  previous  letter  that  you 
should  depend  upon  us  for  the  sale  of  the  out- 
put of  them.  You,  of  course,  will  sell  all  you 
can,  and  if  I  can  turn  any  business  over  to 
you  that  you  want  on  new  orders,  which  we, 
by  the  way,  have  none  at  this  time,  certainly 
I  will  let  you  hear  from  me,  but  I  would  say 
this:  I  haven't  any  doubt  at  all  but  what  there 
is  plenty  of  business  coming  this  fall  on  wool 
socks  for  these  machines." 

Upon  this  and  other  evidence  in  the  case, 
the  Jury  found  a  verdict  in  favor  of  the 
plaintiff,  and  with  this  verdict  we  have  no 
right  to  interfere.  Upon  the  whole  case,  we 
are  of  opinion  to  affirm  the  Judgment  of  the 
circuit  court 

Affirmed. 


(134  Va.  S64) 
PAMPLIN  ▼.  NORFOLK  &  W.  RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

16,  1919.) 

1.  Railboaos      «=»113(1)  —  Highways  — 
Location— Chanqb  or. 

The  consent  of  the  board  of  supervisors,  un- 
der Code  1904,  |  1204b,  subsec.  3,  to  a  change 
of  location  of  a  public  highway  by  a  railroad 
company,  does  not  shield  the  company  from  lia- 
bility for  sudi  damages  as  the  change  may  cause 
to  the  owner  or  occupants  of  any  land. 

2.  Railboads      «=»113(8,9)  —  Injubies  to 
Pbopebtt— RiOBT  ow  Wat-hConvetances. 

Conveyance  to  a  railroad  company  of  a 
right  of  way  for  its  proposed  railroad  vested  in 
the  company  the  same  rights  as  though  the 
land  had  been  acquired  by  condemnation,  and 
the  grantor  cannot  recover  for  any  damages  to 
remainder  of  his  land  resulting  from  a  proper 
construction,  use,  and  operation  of  the  property 
conveyed. 

3.  Eminent    Doicain      ^=>112  —  Awabd  — 
Damages  Included. 

Where  i>art  of  a  tract  of  land  is  taken  by 
condemnation  proceedings  for  a  railroad  right 
of  way,  the  award  includes  damages  to  the  resi- 
due of  the  tract  which  are  due  to  the  construc- 
tion and  operation  of  the  railroad  on  a  grade 
different  from  the  natural  surface  of  the  land. 

4.  Railboads      ^=9ll3(2)  —  Injubies  fbom 
CoNSTBUCTioN— Embankment. 

Though  a  railroad  company,  on  condemning 
a  right  of  way,  is  required  to  file  a  profile  show- 
ing the  cuts  and  fills,  yet,  where  the  coinpany 
was  granted  a  right  of  way  over  land,  it  was  not 
liable  for  damages,  because  its  road  was  con- 
structed on  an  embankment,  where  the  em- 
bankment did  not  deprive  the  adjacent  land  of 
support,  or  interfere  with  the  fiow  of  running 
streams,  etc. 
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6.  Railroads  <8=:>113(8,  9)  —  Tnjubies  from 
Construction— E5rrECT  of  Conveyance. 
A  deed  to  a  railroad  company  for  a  right  of 
way,  though  a  conveyance  in  fee,  held  not  an 
ordinary  conveyance  as  to  a  grantee  of  land  in 
fee,  subject  to  the  maxim  "sic  utere  tuo  ut 
alienum  non  Isedas,"  but  a  conveyance  of  the 
right  of  way  for  railroad  purposes,  entitling  the 
company  to  build  its  road  on  an  embankment 

6.  Railroads      <8=»67(1)  —  Deeds  —  Con- 
struction—Drawing OF  Deed. 

Where  a  deed  to  a  railroad  company  was 
drawn  by  the  grantee,  the  rule  that  any  doubt 
as  to  the  true  meaning  should  be  resolved 
against  the  draftsman  has  merely  to  do  with 
the  meaning  of  ambiguous  language,  and  can- 
not affect  the  rules  of  law  applicable  to  the 
construction  of  the  deed  where  there  is  no  am- 
biguity. 

7.  Notice   ^=»5— Constructive   Knowledge 
—Contents  of  Deed. 

Where  a  deed  to  a  railroad  company  of  a 
right  of  way,  which  was  prepared  by  the  com- 
pany, disclosed  the  profile  of  the  proposed  line 
on  a  plan  which  was  made  a  part  of  the  deed, 
held,  that  the  grantor  was  charged  with  con- 
structive notice  of  what  was  shown  on  the  plan. 

a  Railroads   <&=>113(8,9)  —  Injuries  from 
Construction— Right  of  Way  Deed— Ef- 
fect. 
Where  plaintiff  granted  a  railroad  company 
a  right  of  way  over  a  particular  parcel,   the 
grant  did  not  operate  as  a  release  of  plaintiff's 
right  to  recover  damages  due  to  acts  of  the 
company  on  a  different  parcel  of  land,  causing 
additional  or  different  injury  from  the  damages 
due  to  the  acts  of  the  company  on  the  land 
granted. 

9.  Railroads   ^=»114(4)  —  Damages  —  Jury 
Question. 

Where  plaintiff,  who  granted  a  railroad  com- 
pany a  right  of  way,  claimed  that  the  residue  of 
her  property  was  injured  by  an  embankibent 
constructed  by  the  company  on  other  lands, 
heUdt  that  the  question  of  the  amount  was  fw 
the  jury. 

10.  Railroads    «=>113(8,  9)— Injuries    from 
Construction— Release— EIffect  of  Deed. 

That  a  landowner  granted  a  railroad  com- 
pany a  right  of  way  over  her  property  did  not 
operate  as  a  release  of  a  claim  of  damage  due 
to  the  change  by  the  railroad  company  of  a 
public  road  which  ran  along  the  residue  of  the 
land  retained. 

11.  EiaNENT   Domain    ^=s>243(2)    —   Award 
— Conclusivbness^Damages  Included. 

Where  a  railroad  company  condemned  a 
right  of  way  over  land  in  which  plaintiff  had 
only  a  life  estate,  held,  under  Code  19<M,  §  1105f, 
subsec.  23,  that  the  award  in  such  condemnation 
proceedings  did  not  bar  plaintiff's  action  for 
the  recovery  of  damages  to  other  property  of 
which  she  owned  the  fee,  though  the  requisite 
notices  were  given,  unless  the  commissioners 
considered  and  passed  upon  the  damage  to 
such  land. 


12.  Eminent  Domain  «=»243(2)  —  Award 
—Conclusiveness— Matters  Considered. 
The  commissioners*  report,  in  proceedings 
by  a  railroad  company  to  condemn  a  right  of 
way  over  land  in  which  plaintiff  had  a  life  es- 
tate, held  not  to  show  that  damages  to  other 
property  which  plaintiff  owned  in  fee,  due  to 
the  construction  of  the  railroad,  were  passed 
upon  and  determined,  and  hence  such  award  of 
damages  did  not,  under  Code  1904, 1 1105f,  sub- 
sec.  23,  bar  recovery. 

E>rror  to  Circuit  Court,  Appomattox  County. 

Action  by  Dora  E.  Pamplin  against  the  Nor- 
folk &  Western  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded  for  new  trial,  with  dl- 
rectlonsL 

This  1b  an  action  at  law  by  the  plaintiff  In 
error  (hereinafter  called  plaintiff)  against  the 
defendant  In  error  (hereinafter  called  the 
railroad  company)  to  recover  damages  alleged 
In  the  declaration  to  consist  o£  the  diminu- 
tion of  the  majrket  value  and  the  impairment 
of  the  right  of  use  and  enjoyment  of  the  oc- 
cupation of  certain  land  and  the  dwelling 
house  thereon,  due  to  the  construction  and 
operation  of  the  railroad  of  the  defendant 
railroad  company  and  a  change  of  grade  In  a 
county  road  by  the  railroad  company,  near 
the  plaintiff's  said  property. 

The  land  In  question  consists  of  the  residue 
of  a  tract  of  8  or  9  and  a  fraction  acres 
(which  we  will  designate  the  "Pamplin  home 
tract"),  belonging  to  the  plaintiff,  after  de- 
ducting therefrom  a  parcel  of  1%  acres  which 
she  conveyed  to  the  defendant  by  deed  dated 
June  2,  1915,  which  was  acknowledged  and 
delivered  to  the  defendant  on  June  4,  1915. 
Such  deed  and  the  "Plan  N-3086"  thereto  at- 
tached and  made  a  part  thereof,  as  provided 
In  the  deed,  are  as  follows: 

"This  deed,  made  this  2d  day  of  June,  1915, 
between  Dora  E.  Pamplin  (single),  party  of  the 
first  part,  and  Norfolk  &  Western  Railway 
Company,  party  of  the  second  part,  witnesseth: 

"G^iat  for  and  in  consideration  of  the  sum  of 
three  thousand  dollars  ($3,000.00)  cash  in  hand 
paid,  receipt  of  which  is  hereby  acknowledged, 
the  party  of  the  $rst  part  doth  bargain,  sell, 
grant,  and  convey  unto  the  party  of  the  sec- 
ond part  all  that  certain  piece  or  parcel  of  land 
situate  In  the  county  of  Appomattox,  state  of 
Virginia,  bounded  and  described  as  follows: 

"Beginning  at  a  point  on  the  center  line  of 
the  Burkeville  to  Pamplin  Low  Orode  connw^ 
ing  line  of  the  Norfolk  &  Western  Raittoay  at 
station  1949,  said  point  gf  beginning  being  also 
in  the  dividing  line  between  lands  of  Mrs.  J. 
Y.  Spencer  and  Miss  Dora  E.  Pamplin ;  thence 
along  said  dividing  line,  between  said  lands, 
following  the  center  of  county  road  S.  16*  34' 
EX  about  168  feet  to  a  point ;  thence  along  oth- 
er lands  of  Miss  Dora  E.  Pamplin,  parallel  to 
and  60  feet  distant  easterly  from  aforesaid 
center  line  in  a  northern  direction  about  562 
feet  to  a  point  in  the  dividing  line  between  lands 
of  Miss  Dora  E.  Pamplin  and  Chaa.  Hindley; 
thence  along   the   dividing  line  between  said 
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lands  crossing  aforesaid  center  line  at  station 
1052  pins  64  S.  59<'  23'  W.  186  feet  to  a  point 
in  the  dividing  line  between  lands  of  Miss  Dora 
E.  Pamplin  and  Mrs.  J.  Y.  Spencer;  tlience 
along  said  dividing  line,  between  said  lands,  fol- 
lowing the  center  of  county  road  S.  16**  34'  ISL 
about  3,195  feet  to  the  place  of  beginning,  con- 
taining 1.4  acres,  more  or  less,  or  as  more  fully 
shown  on  Plan  N-3086  Revised  May  22,  1916, 
hereto  attached  and  made  a  pari  of  this  deed,  it 
being  a  portion  of  the  same  property  derived 
by  the  said  Dora  "EL  Pamplin  under  the  will  of 
Eliza  T.  PampUn,  dated  July  14,  1891,  and 
probated  at  the  August  term,  1891,  in  Will 
Book  No.  1  at  page  5,  to  which  will  reference 
is  here  made  for  a  further  description  of  the 
property  hereby  conveyed. 

'*The  party  of  the  first  part  hereby  covenants 
that  s^e  is  seized  in  fee  simple  of  the  property 
described  above  and  has  the  right  to  convey  the 
same,  that  the  property  is  unincumbered,  that 
the  grantee  shall  have  quiet  and  peaceable  pos- 
session of  same,  and  that  she  will  execute  sudi 
other  and  further  assurances  of  title  as  may  be 
requisite. 

**Witne8s  the  following  signature  and  seaL 

"Dora  E5.  Pamplin.    [Seal.] 

(Italics  supplied.) 

This  deed  was  acknowledged  by  the  grantor 
before  a  notary  on  June  4, 1915,  and  that  day 
delivered  to  the  railroad  company. 
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It  will  he  noted  that  the  "Plan"  shows  a 
profile,  on  which  it  is  shown  that  the  rail- 
road will  be  constructed  above  the  grade  of 
the  surface  of  the  land  conveyed  by  the  deed. 


The  parcel  of  land  thus  conveyed  to  the 
defendant  will  be  hereinafter  referred  to  as 
"lot  A,"  and  the  residue  of  the  said  "Pam- 
plin home  tract**  as  the  "dwelling  house 
land.'* 

At  the  time  of  the  execution  and  delivery 
of  such  deed  a  public  road  of  the  county, 
known  as  the  Darlington  Heights  road,  pass- 
ed along  the  whole  of  the  southwestern  side 
of  lot  A  (the  southwestern  boundary  of  such 
lot  being  the  center  of  such  road),  and  far- 
ther along  directly  in  front  of  the  said  dwell- 
ing house  of  the  plaintiff  for  some  138  to 
150  feet  to  the  intersection  or  junction  there- 
with of  another  public  road  (the  Pamplin- 
Charlotte  O.  H.  road),  coming  from  the  east. 
The  dwelling  house  land  of  the  plaintiff  lay 
to  the  north  of  and  within  the  angle  formed 
by  the  Junction  of  these  public  roads,  and 
the  south  side  of  such  dwelling  house  land 
lay  along  the  Pamplin-Gharlotte  G.  H.  road. 
At  this  time  the  grade  of  both  of  such  roads 
was  approximately  on  a  level  with  the  sur- 
face of  lot  A,  and  of  the  dwelling  house  land 
where  such  lot  and  land  abutted  on  such 
roads. 

Some  time  before  the  conveyance  afore- 
said to  the  railroad  company,  the  plaintiff 
had  conveyed  to  a  i^phew.  Jack  Spencer,  an 
infant,  in  remainder  after  a  life  estate  re- 
tained in  herself,  a  parc^  of  some  

acres  of  land,  which  will  hereinafter  be  call- 
ed the  "Spencer  tract,"  whidi  lay  immedi- 
ately on  the  southwest  side  of  the  Darlington 
Heights  road,  its  northeastern  boundary  be- 
ing the  center  of  such  road,  from  the  junc- 
tion of  the  Pamplin-Charlotte  C.  H.  road 
therewith,  aforesaid,  along  the  boundary  line 
dividing  it  from  the  dwelling  house  tract 
and  from  lot  A.  It  appears  from  the  record 
that  after  making  such  conveyance  the  plain- 
tiff forgot  that  she  had  retained  a  life  estate 
in  it,  and  that  Mrs.  J.  Y.  Spencer,  mother  of 
said  infant,  became  the  tenant  of  the  Spen- 
cer tract  in  right  of  her  said  son. 

The  plaintiff  had  lived  for  many  years  in 
the  dwelling  house  aforesaid  prior  to  and 
was  living  therein  at  the  time  of  the  institu- 
tion of  this  action,  but  did  not  occupy  or 
use  the  Spencer  tract,  as  aforesaid,  as  must 
be  inferred  from  the  evidence  for  the  rail- 
road company  in  the  record. 

The  railroad  company,  something  over  a 
month  before  said  conveyance  to  It  of  lot  A, 
when  the  situation  of  the  title  and  the  pos- 
session of  the  lot  and  of  the  dwelling  house 
land  and  of  the  Spencer  tract  was  as  afore- 
said, proceeded  under  the  statute  contained 
in  Acts  of  1015  (Extra  Sess.)  p.  11,  to  locate 
and  obtain  the  right  of  way  for  a  connecting 
line  be  J< ween  two  points,  Burkevllle  and 
Pamplin,  on  its  ei^ting  main  line  for  the 
more  efficient  and  economical  transportation 
of  traffic  between  said  two  points,  whi<di  the 
duty  resting  upon  it  as  a  public  service  cor- 
poration required  it  to  transport  Such  right 
of  way  as  located  by  the  railroad  company 
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took  therefor  said  lot  A  and  a  portion  of  tbe 
Spencer  tract 

On  Api-il  28,  1915,  the  railroad  company, 
by  ex  parte  proceeding  nnder  the  statute, 
subsection  3  of  section  1294b  of  Pollard's 
Ck)de  1904,  obtained  from  the  board  of  super- 
visors of  the  county  of  Appomattox,  in  which 
the  same  is  located,  their  consent  to  a 
change  of  location  of  the  Darlington  Heights 
public  road  where  it  passed  along  in  front 
of  plaintiCTs  dwelling  house  land  and  bound- 
ed lot  A,  such  change  consisting  in  the  aban- 
donment of  that  location  for  such  road  and 
the  relocation  of  it  so  as  to  extend  it  from 
the  junction  or  intersection  of  the  Pamplin- 
Charlotte  G.  H.  road  therewith,  aforesaid; 
thence  almost  due  west,  over  the  Spencer 
tract  of  land,  across  the  proposed  location 
of  the  right  of  way  of  the  railroad  company 
thereon,  by  an  undergrade  orossing;  and 
thenco,  after  reaching  the  western. edge  of 
the  proposed  right  of  way  aforesaid  on  the 
Spencer  tract,  proceeding  along  such  edge  of 
such  right  of  way  until  it  reached  and  pass- 
ed into  the  former  location  of  said  Darling- 
ton Heights  road  where  it  passed  the  north- 
west comer  of  lot  A,  thence  going  in  a  north- 
erly dir(»ction  towards  Pamplin. 

The  railroad  company  in  this  proceeding, 
filed  before  the  board  of  supervisors  plats 
and  profiles  showing  such  change  of  location 
of  the  county  road;  the  height  of  the  em- 
bankment for  its  railroad  which  it  proposed 
to  construct  at  such  undergrade  crossing 
(which  was  some  16  feet  in  height  at  that 
point),  and  the  height  of  such  embankment 
which  It  proposed  to  construct  thence  along 
the  right  of  way  it  proposed  to  acquire 
across  the  Spencer  tract  and  across  said  lot 
A  (such  embankment  being  from  about  15  to 
18^  feet  high  from  the  natural  surface  of 
the  ground,  as  it  passed  along  in  front  of 
plaintiff's  dwelling  house  land  and  dwelling 
house).  Such  plats  and  profiles  also  showed 
that  the  grade  of  the  Pamplin-Charlotte  CX 
H.  road,  where  the  south  side  of  the  dwelling 
house  land  of  plaintiff  abutted  on  it,  would 
be  lowered  about  2  to  4  or  5  feet  where  this 
road  passed  along,  about  50  feet  south  of  the 
said  dwelling  house,  toward  the  undergrade 
crossing — being  about  2  feet  below  the  for- 
mer grade  and  the  grade  of  plaintilTs  dwell- 
ing house  land  at  a  roadway  which  she  had 
theretofore  used  as  a  driveway  and  side  en- 
trance from  such  Pamplin-Charlotte  G.  H. 
road  into  such  land  to  the  dwelling  house, 
and  reaching  a  depth  of  about  4  or  5  feet 
below  the  old  county  road  where  that  road 
formerly  passed  about  50  feet  from  and  in 
front  of  said  dwelling  house. 

The  railroad  company,  whether  before  or 
after  the  said  proceeding4^fore  the  board  of 
supervisors  does  not  appear  from  the  rec- 
ord, reached  an  agreement  with  the  plaintifl! 
to  purchase  from  her  lot  A,  to  be  conveyed 
to  it  for  the  consideration  of  $3,0(X),  which 


was  some  $2,825  in  excess  of  the  market 
value  of  such  lot  of  land.  This  agreement 
was  subsequently  executed  by  the  convey- 
ance to  the  railroad  company  aforesaid. 

The  railroad  company  also  reached  an 
agreement  v^th  Mrs.  Spencer  (just  when 
does  not  appear  from  tbe  record)  for  the  pur- 
chase of  the  land  neoessary  to  be  taken  for 
the  right  of  way  of  the  railroad  company 
for  its  line  across  the  Spencer  tract  and  for 
the  damages  to  the  residue  of  the  Spencer 
tract  not  so  taken,  the  total  consideration 
therefor  being  the  sum  of  $1,500,  Mrs.  Spen- 
cer at  the  time  supposing  that  her  said  son 
owned  a  fee-simple  estate  in  such  land,  and 
the  railroad  company,  as  it  seems,  not  then 
being  aware  of  the  life  estate  of  the  plaintifl 
therein.  Owing  to  the  infancy  of  said  son  of 
Mrs.  Spencer,  the  railroad  company  did  not 
take  a  deed  of  conveyance  of  the  pai*t  of  the 
Spencer  tract  sought  to  be  taken,  as  afore- 
said, but  on  May  10,  1915,  instituted  a  con- 
demnation proceeding  under  the  statute  on 
that  subject  by  notice  "to  Mrs.  J.  Y,  Spencer 
and  J.  T.  Spencer,  her  husband,  and  to  whom 
it  may  concern,"  which  was  served  on  Mrs. 
J.  Y.  Spencer  and  J.  Y.  Spencer  on  that  day 
by  the  sheriff,  which  notice  was  to  the  effect 
that  the  railroad  company  would  move  the 
judge  of  the  court  below  on  May  29,  1915, 
for  appointment  of  commissioners  to  ascer- 
tain what  would  be  a  just  compensation  for 
the  portion  of  said  Spencer  tract  proposed  to 
be  taken  for  the  right  of  way  aforesaid,  set- 
ting forth  the  metes  and  bounds  of  such  por^ 
tion,  and  stating  that — 

"A  plan  showing  the  cuts  and  fills  and  a  de- 
scription of  said  property  has  been  filed  in  the 
clerk's  office  of  the  circuit  court  of  >-■  [the 
court  below]  in  accordance  with  the  statute  in 
such  cases  made  and  provided." 

The  railroad  company  accordingly  on  May 
29,  1915,  presented  its  petition  under  sub- 
section 4,  §  1105f,  of  the  eminent  domain 
statute  in  3  Pollard's  Code  1910,  in  which  it 
set  forth  among  other  things — 

"tliat  the  owners  of  the  property  sought  to  be 
condemned  are  not  able  to  give  your  petitioner 
a  dear  title  to  this  property;  *  *  *  that 
there  Ib  filed  herewith  as  'Exhibit  No.  1'  which 
is  prayed  to  be  taken  as  a  part  of  this  peti- 
tion, plat  of  the  survey  of  the  said  tract  or  par- 
cel of  land  with  a  profile  showing  the  cuts  and 
fills,  trestles  and  bridges,  if  any,  and  a  de- 
scription of  the  land  which  is  sought  to  be  con- 
demned; that  there  is  also  filed  herewith  a 
memorandum  showing  the  names  and  residences 
of  the  owners  of  said  property  as  far  as  your 

petitioner  has  been  able  to  ascertain  the  same. 
•    •    •  »• 


The  petition  prayed  foi^~ 

''the  api)ointment  of  oommisaioners,  as  provided 
by  law,  to  ascertain  what  will  be  a  just  com- 
pensation for  the  land  proposed  to  be  condemned 
for  its  uses  and  to  award  the  damages,  if  any,. 
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resulting  to  the  adjacent  or  other  property  own- 
CTM,  or  to  the  property  of  any  other  per9on  he- 
yond  the  peculiar  benefits  that  will  accrue  to 
such  property,  respectively,  from  the  construc- 
tion and  operation  of  the  company's  works." 

Then  followed  at  the  foot  of  the  petition  a 
description  of  the  property  sought  to  be  tak- 
en as  aforesaid,  which  is  the  same  as  in  the 
notice  aforesaid,  and  Includes  that  portion 
of  the  Spencer  tract  which  will  be  herein- 
after designated  as  '*lot  B." 

The  memorandum  mentioned  in  said  peti- 
tion was  as  follows: 


<«r 


'The  names  and  addresses,  as  far  as  your 
petitioner  la  able  to  ascertain,  of  the  parties 
interested  in  the  property  sought  to  be  acquired 
in   the  foregoing  proceedings,   are  as  follows: 

"Mrs.  J.  T.  Spencer,  Lynchburg,  Va. 

"Mr.  J.  Y.  Spencer,  Lynchburg,  Va.** 

On  May  29,  1915,  proceeding  under  sub- 
section 6  of  said  section  1106f  in  3  Pol- 
lard's Code  1910,  an  order  was  entered  by 
the  Judge  of  the  said  court  below,  which 
recited,  among  other  things,  that — 

"It  appearing  to  the  court  that  notice  has 
been  given  by  the  Norfolk  dc  Western  Railway 
Company  to  Mrs.  J.  Y.  Spencer  and  J.  Y.  Spen- 
cer, her  husband,  that  it  would  on  this  29th 
day  of  May  apply  to  this  ..court  for  the  appoint- 
ment of  commissioners  for  the  purpose  of  ascer- 
taining a  just  compensation  for  the  real  estate 
described  in  said  notice  and  to  award  damages, 
if  any,  resulting  to  the  adjacent  or  other  prop- 
erty of  the  oumera  or  others  beyond  the  peculiar 
benefits  that  will  accrue  to  any  such  properties, 
respectively,  from  the  construction  and  opera- 
tion of  the .  company's  works ; .  ^  ^  ^  that 
said  notice  has  been  duly  publii^ed  once  a  week 
for  two  consecutive  weeks  in  the  Times- Vir- 
ginian, a  paper  published  in  this  county,  and 
that  the  same  was  posted  at  the  front  door  of 
the  courthouse  of  this  county  on  tiie  first  day 
of  the  rules  next  preceding  this  application, 
and  that  kll  the  requirements  of  law  preliminary 
to  this  application  have  been  duly  complied 
with.-^ 

Such  order  appointed  commissioners — 

"for  the  purpose  of  ascertaining  a  just  compen- 
sation for  such  lands  and  awarding  the  dam- 
ages, if  any,  resulting  to  the  adjacent  or  other 
property  of  the  owners  or  to  the  property  of 
any  person^  beyond  the  peculiar  benefits  that 
'Will  accrue  to  such  properties,  respectively, 
from  the  construction  and  operation  of  the 
company's  works.    ♦    •    •»• 

The  report  of  the  commissioners,  under  sub- 
section 9  of  said  section  1105f  in  8  Pollard's 
Code  1910,  of  their  action  under  subsection 
8  of  said  section  1105f,  Pollard's  Code  1904, 
0O  far  as  material,  sets  forth: 
•  .  That  they  were  appointed  by  said  court, 
and  the  purposes  of  their  appointment,  vis.: 

.    *^o  ascertain  what  will  be  a  just  compensa- 
tion for  such  part  bf 'the  land  of  the  freehold 


whereof  Mrs.  J.  Y.  Spencer  et  al.  are  tenants 
and  for  such  other  property  as  is  proposed  to  be 
taken  by  the  Norfolk  &  Western  Railway 
Company,  and  to  assess  the  damages,  if  any,  re- 
sulting to  the  adjacent  or  other  property  of 
said  tenants  or  owners  or  to  the  property  of 
any  other  person,  beyond,  •  ♦  • »»  etc,  as 
per  said  order  of  appointment. 

That  they  met,  on  the  day  fixed  upon  in 
said  order,  on  the  part  of  said  Spencer  tract 
proposed  to  be  taken  as  aforesaid,  setting 
forth  its  metes  and  bounds  aforesaid  (being 
lot  B  aforesaid),  and  the  fact  that  they  were 
duly  sworn,  and  reported  their  action  as 
follows : 

•*•  e  e  Upon  a  view  of  the  part  aforesaid 
and  of  the  adjacent  and  other  property  of  said 
owners  and  of  the  property  of  other  persons 
who  wiU  be  damaged  in  their  property  by  the 
oonstruotion  and  operation  of  the  works  of  said 
company,  and  upon  such  evidence  as  was  before 
us,  we  are  of  opinion,  and  do  ascertain,  that 
for  the  said  part  and  for  the  other  property  so 
taken  $1,350  will  be  a  just  compensation,  and 
the  damages  to  the  adjacent  and  other  property 
of  said  tenants  or  owners  and  to  the  property 
of  other  persons,  who  will  be  damaged  in  their 
property  by  reason  of  the  construction  and  op- 
eration of  the  works  of  said  company,  beyond 
the  peculiar  benefits  that  will  accrue  to  such 
properties,  respectively,  from  the  construction 
and  operation  of  such  works  are  $150."  (The 
italics  in  the  above  quotations  are  supplied.) 

This  report  was  dated  June  8,  1915.  The 
plats  and  profiles  filed  by  the  railroad  com- 
pany with  such  proceeding  showed  the  height 
above  the  surface  of  the  ground  of  the  em- 
bankment it  proposed  to  construct  for  its 
line  of  railroad  along  the  right  of  way  afore- 
said in  front  of  the  dwelling .  house  of  the 
plaintiff  on  the  Spencer  tract  and  the  pro- 
posed undergrade  crossing  and  the  lowering 
of  the  grade  of  the  Pamplin-Charlotte  C.  H. 
road  as  it  passed  along  the  side  of  plaintiff's 
dwelling  honse  land  as  aforesaid. 

After  the  commissioner's  report  aforesaid 
was  filed,  to  wit,  on  June  22,  1915,  an  order 
of  said  judge  was  entered  In  vacation  ap- 
pointing a  commissioner  to  inquire  and  re- 
port, among  other  things,  what  persons  were 
entitled  to  the  said  sum  of  $1,500  and  in 
what  proportions.  Such  commissioner  issued 
a  notice  to  the  plaintiff  and  to  Mrs.  J.  Y. 
Spencer,  J.  Y.  Spencer,  her  husband,  and  Jack 
Si)encer.  of  the  pendency  of  such  proceeding 
before  him  tinder  such  order.  Legal  service  of 
such  notice  was  accepted  by  Mr.  Franklin,  an 
attorney  at  law,  as  attorney  for  "all  the  de- 
fendants" in  such  proceeding.  The  commis- 
sioner reported,  in  substance,  that  the  plain- 
tiff owned  a  life  estate  in  the  said  Spencer 
tract  of  land,  and  the  commuted  value  of  it, 
and  that  Jack  Spencer  was  the  owner  In  fee 
of  sach  land  in  remainder  after  the  life  es- 
tate therein  of  the  plaintiff. 
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Some  dme  In  July,  191S,  as  It  would  i 
from  the  contents  thereof  (the  precise  date 
not  appearing  from  the  record),  an  order  was 
entered  by  said  Jndge  of  the  court  below  in 
said  Spencer  land  cond  em  nation  proceeding 
under  said  subsection  9  of  section  llOSf. 
Pollard's  Code  1910,  reciting  among  other 
things,  that  the  railroad  company  had  paid 
Into  court  the  $1,500  aforesaid,  and  the 
der  ratified,  confirmed,  and  approved  the 
proceedings  and  reports  of  the  commissioners 
In  all  respects,  directed  the  report  to  be  re- 
corded as  provided  by  law,  and  dismissed 
the  proceedings  from  the  docket,  with  provl- 
sloQ  that  the  court,  however,  retain  "Juris- 
diction to  direct  the  distribution  of  said 
fund  according  to  law." 

By  order  entered  October,  1915.  the  said 
Judge,  after  directing  the  payment  of  cer- 
tain costs  and  expenses,  decreed  that  $747.73 
of  said  $1,S00  be  paid  to  the  plalntlfF  as  the 
present  value  of  her  life  estate  in  such 
of  money,  which  was  accordingly  paid  over 
to  Mr.  Franltlln,  as  her  attorney,  and  by 
him  subsequently  paid  over  to  her. 

It  appears  from  Ur.  Franklin's  testimony 
In  the  record  tliat  he  was  present  at  th« 
meeting  of  the  commlsdoners  above  mention- 
ed on  JFuue  3,  1915,  in  the  Spencer  land  con- 
demnation proceeding,  and  that  be  then  rep- 
resented the  plalntm  as  her  attorney  at  law, 
not  at  her  request,  but,  as  he  testifies,  be- 
cause the  plalnCUr  had  consulted  him  "time 
and  again,  and  perhaps  nearly  every  time 
she  has  any  trouble,  for  that  matter,"  and 
that  he  wrote  the  deed  from  plaintiff 
▼eying  the  Spencer  tract  of  land  as  afore- 
aaid  to  Jack  Spencer,  and  "knew  that  there 
was  a  reservation  of  a  life  estate  in  that 
deed,"  and,  aa  snch  witness  further  testt- 
fled: 

"^  when  I  appeared  there  •  •  •  I  was 
representing  Miss  Dora  [the  plalntlFn,  because 
I  knew  that  Miss  Dora  did  not  know,  and  Mrs. 
SpcDCer  did  not  seem  to  know,  and  I  don't  reck- 
on she  did,  that  she  bad  a  life  estate  in  it.  So 
the  eommisaioners  just  went  through  and  adopt- 
ed what  you  all.  you  [addressins  counsel  for  the 
railroad  company]  and  Mrs.  Spencer  had  al- 
ready aBreod  on,  $1,SOO." 

This  witness  also  testlBed  thst  no  qnestlon 
was  considered  by  the  commissioners  In  nr- 
/ivtng  at  the  $1,500  damages  which  they  re- 
Itorted  as  aforesaid  In  the  Spencer  land  con- 
demnation proceedings 

"with  reference  to  anything  except  the  damage 
to  that  particular  piece  ot  land  of  Jack  Spen- 
cer's,  and   yott   had   agreed   upon   that   before- 


The  following  diagram  will  show  the  re- 
spective locations  above  mentioned: 


After  the  deed  aforesaid  from  the  plaintiff 
to  the  railroad  company  was  delivered,  and 
the  report  of  the  commissioners  in  the  Spen- 
cer land  condemnation  proceedings  had  been 
confirmed  as  at>ove  stated,  the  railroad  com- 
pany commenced  the  construction  of  the 
works  aforesaid  and  subsequently  completed 
same,  all  in  accordance  with  its  plans  and 
profiles  aforesaid  filed  before  the  board  ot 
supervisors,  in  the  Spencer  land  condemna- 
tion proceedings,  and  with  the  profile  shown 
on  the  "plan"  recorded  with  the  deed  from 
the  plaintiff  to  the  railroad  company  afore- 
said. 

The  plaintUf  was  not  examined  as  a  nit> 
ness  In  the  case,  and  there  la  no  evidence  In 
this  record  that  she  had  any  actual  linowl- 
as  to  what  the  construction  of  the  works 
of  the  plalntlfF  on  lot  A,  or  lot  B,  or  the  op- 
eration of  its  tracks  thereon,  would  be,  or 
that  there  would  be  a  change  of  location  of 
the  Darlington  Heights  road,  or  a  change 
of -grade  of  the  Pamplin-Charlotte  G.  H.  rond, 
until  the  construction  work  was  In  progress; 
nor  any  constructlTe  knowledge  of  any  of 
these  things,  except  that  given  her  by  the 
profile  on  the  "plan"  with  said  deed- 
After  the  completion  ot  said  works  anA 
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tbe  operation  for  some  time  of  trains  of  the 
railroad  company  over  its  said  newly  con- 
structed line,  the  plaintiff,  in  October,  1916, 
instituted  this  action. 

There  is  an  original  and  amended  declara- 
tion in  the  case,  and  the  damages  aforesaid 
4Bought  to  be  recovered  by  the  allegations 
thereof  are  for  certain  alleged  injuries  due 
to  certain  alleged  causes,  namely: 

(1)  To  the  construction  by  the  railroad 
-company,  on  lot  A,  of  the  embankment  afore- 
said for  its  railroad  line,  and  the  operation 
•of  its  trains  thereon. 

This  is  alleged*  in  substance,  to  have  occa- 
sioned  the  following  injuries:  (a)  The  de- 
i)riving  of  the  plaintiff  of  the  front  entrance 
to  her  dwelling  and  dwelling  house  land  from 
the  Darlington  Heights  public  road,  former- 
ly passing  such  front,  as  above  noted;  (b) 
the  expense  to  which  she  has  been  put  in 
making  alterations  and  repairs  to  such  front 
entrance ;  (c)  the  destruction  of  the  privacy 
of  plalntifrs  home;  (d)  the  trash,  dust,  and 
^irt  finding  easy  access  into  said  dwelling; 
<e)  the  water  to  be  collected  and  retained 
upon  the  dwelling  house  land,  and  to  soak, 
percolate,  and  flow  through  and  into  the 
whole  of  it,  and  into  and  under  the  dwell- 
ing house,  causing  suth  house  to  become  and 
he  permanently  damp  and  wet;  (f)  detrac- 
tion from  the  appearance  of  the  dwelling 
house  and  dwelling  house  land;  and  (g)  a 
nuisance,  resulting  from  the  Jarring  of  the 
ground,  shaking  the  dwelling  house,  and  the 
noise,  smoke,  and  dust  emitted  by  passing 
trains  on  said  embankment,  whereby  the 
walls,  windows,  and  doors  of  the  dwelling 
bave  been  cracked,  displaced,  and  broken, 
and  the  air  in  and  about  the  plaintiff's  said 
premises  has  been  so  polluted  as  to  sensibly 
Impair  the  enjoyment  thereof,  and  the  ordi- 
nary comfort  of  human  existence  therein  be- 
ing otherwise  materially  interfered  with. 

The  first  count  of  the  original  declaration 
alleges  also  the  additional  injuries  of  the 
deprivation  of  the  plaintiff  of  the  use  of  her 
front  yard  and  front  porch,  due  to  the  same 
cause  above  mentioned. 

(2)  The  construction  by  the  railroad  com- 
pany of  the  embankment  aforesaid  for  its 
railroad  on  lot  B,  and  the  operation  by  it  of 
its  trains  thereon. 

This  is  alleged  to  have  caused  substantial- 
ly the  same  injuries  as  are  alleged  to  have 
been  caused  by  the  construction  of  and  op- 
eration of  trains  on  the  embankment  on  lot 
A,  as  aforesaid,  except  that  the  additional 
injuries  alleged  as  aforesaid  in  the  first  count 
of  the  original  declaration  are  not  alleged  as 
to  the  construction  and  operation  on  lot  B. 

(3)  The  change  by  the  railroad  company  of 
the  grade  of  the  Pamplin-Oharlotte  C.  H. 
public  road  above  mentioned,  along  the  south 
side  of  the  dwelling  house  land. 

This  is  alleged  to  have  destroyed  "the  only 
road  or  way  to  and  from  the  said  property 


of  the  plaintiff"  G)eing  the  side  driveway 
entrance  above  mentioned  to  the  dwelling 
house  land  and  dwelling),  whereby  the  plain- 
tiff "was  unavoidably  and  of  necessity  put 
to  great  expense  in  and  about  making  and 
causing  to  be  made  alterations  and  repairs 
to  her  said  property." 

There  was  the  following  Gfpecial  plea  filed 
by  the  railroad  company,  and  other  plead- 
ings not  material  to  be  mentioned  specifically: 

"Special  Plea  No.  2. 

"And  the  defendant  also  says  that  during  the 
construction  of  the  line  known  as  the  'Burke- 
ville-Pamplin  Low  Grade  line'  it  became  neces- 
sary that  it  should  cross  the  county  highway  in 
front  of  plaintiff*8  property,  as  shown  on  Ex- 
hibit No.  1,  which  is  here  again  referred  to,  and 
that  in  order  to  do  this  certain  alterations  in  the 
public  highway  adjoining  plaintifTs  property  be- 
came necessary  in  order  to  construct  an  under- 
grade crossing;  that  the  changes  and  alterations 
in  said  highway  were  made  with  the  consent  of 
the  board  of  supervisors;  that  by  said  altera- 
tions an  undergrade  crossing  was  constructed  by 
the  defendant  at  great  expense,  instead  of  a 
grade  crossing,  which  would  otherwise  have  been 
necessary;  and  that  such  undergrade  crossing 
is  greatly  to  the  safety  and  convenience  of  the 
public,  and  that  if  plaintiff  suffered  any  incon- 
venience by  such  construction  and  change  in 
said  highways  that  it  resulted  through  a  legal 
and  proper  change  made  by  or  with  the  con- 
sent of  the  proper  authorities  having  charge  of 
such  matters,  and  for  whidi  the  defendant  is 
not  liable. 

'And  this  the  defendant  is  ready  to  verify." 


<i 


Thereupon  there  was  a  trial  by  Jury. 

Further  reference  to  the  evidence  and  ab- 
sence of  evidence  on  certain  points  will  be 
found  in  the  opinion  below. 

The  following  instructions  were  given  to 
the  Jury  over  the  objection  of  the  plaintiff: 

"A.  The  court  instructs  the  Jury  that  all  the 
elements  of  damage  claimed  by  the  plaintiff  in 
her  evidence  in  this  case  could  be  recovered  in 
the  condemnation  proceedings  under  the  statute 
of  the  state  of  Virginia,  and  as  it  is  shown  by 
the  plaintiff  that  she  appeared  by  counsel,  in 
the  condemnation  proceedings  of  the  lot  con- 
veyed by  her  to  Jack  Spencer,  and  subsequently 
received  her  proper  proportion  of  the  damages 
allowed  therein,  the  Jury  must  find  a  verdict  for 
the  defendant 

"B.  The  court  further  instructs  the  Jury  that^ 
when  the  plaintiff  conveyed  to  defendant  the 
strip  of  land  described  in  the  deed  to  the  Nor- 
folk &  Western  Railway  Company,  the  owner- 
ship of  said  property  was  vested  in  defendant, 
and  that  it  was  permitted  to  use  the  same  for 
the  purpose  of  the  reconstruction  of  its  railroad. 

"O.  The  court  further  instructs  the  Jury  that 
in  so  far  as  the  plaintiff  claims  to  have  been 
damaged  by  the  construction  of  the  undergrade 
crossing,  and  the  vacation  of  a  portion  of  the 
old  county  road  that  ran  in  front  of  her  prem- 
ises, the  law  vests  in  the  board  of  county  com- 
missioners authority  to  authorize  railway  com- 
panies to  alter  public  highways  whenever  in 
their  Judgment  an  equally  convenient  road  sha)) 
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have  been  proyided  by  the  railway  company 
seeking  to  cross  the  said  highway,  and  that  if 
the  jury  belieye  from  the  evidence  the  plans  for 
said  undergrade  crossing  were  submitted  to  the 
county  commissioners,  and  approved  by  them, 
then  the  defendant  was  permitted  under  the  law 
to  proceed  with  said  construction,  and  it  is  not 
liable  for  the  damages  thereby  occasioned,  es^ 
pecially  in  view  of  the  deed  and  condemnation 
proceedings  above  mentioned." 

There  was  a  verdict  and  judgment  for  the 
railroad  company,  and  the  plaintilf  brings 
error. 

A.  6.  Hester,  of  Lynchburg,  for  plaintiff  in 
error. 

F.  S.  Kirkpatrick,  of  Lynchburg,  for  de- 
fendant in  error. 

SIMS,  J.  (after  stating  the  facts  as  above). 
The  assignments  of  error  present  the  ques- 
tions for  decision  which  will  be  passed  upon 
in  their  order  as  stated  below. 

[1]  1.  Does  the  consent  of  a  board  of  su- 
pervisors under  subsection  3  of  section  1294b 
(1  Pollard's  Code  1994),  to  a  change  of  loca- 
tion of  a  public  road  by  a  railroad  company, 
shield  the  latter  from  liability  for  such  dam- 
ages, if  any,  as  such  change  may  cause  to  the 
owner  or  occupant  of  any  lands? 

This  question  must  be  answered  in  the  neg- 
ative. Such  statute  expressly  provides  that 
the  company  exercising  such  privileges  ''shall 
make  proper  compensation  for  such  damage." 

Indeed,  we  do  not  understand  that  the  rail- 
road company  disputes  the  correctness  of  the 
conclusion  just  stated,  although  its  plea  No. 
2  (quoted  in  the  above  statement)  filed  in  the 
case  by  leave  of  court  over  the  objection  of 
the  plaintiff,  raised  such  question  in  the  trial 
court,  and  one  of  the  assignments  of  error 
presents  it  to  us  for  decision. 

The  positions  of  the  railroad  company  be- 
fore us  on  this  subject  are,  in  substance,  that 
while  the  plaintiff,  as  an  original  proposi- 
tion, was  entitled  to  demand  and  receive  of 
it  just  compensation  for  such  damages,  that 
compensation  therefor  was  in  fact  included 
(along  with  compensation  for  many  other 
claims  of  damages)  in  the  consideration 
which  the  railroad  company  paid  the  plain- 
tiff for  her  deed  to  it  (quoted  in  the  above 
statement),  and  that  such  deed  will  be  con- 
strued to  have  released  all  claims  of  the 
plaintiff  for  such  damages,  or  that,  if  this 
be  not  so,  that  such  damages  were  either  in- 
cluded in  the  $150  item  of  award  of  dam- 
ages made  by  the  commissioners  in  the  Spen- 
cer land  condemnation  proceeding  (set  forth 
in  the  above  statement),  or  that  such  award 
operated  as  an  estoppel  against  any  subse- 
quent claim  for  such  damages,  and  that  all 
claims  of  the  plaintiff  therefor  are  barred 
by  such  proceeding  by  reason  of  the  eminent 
domain  statute  law  on  the  subject,  herein- 
below  more  specifically  set  forth. 


These  positions  will  be  hereinafter  dealt 
with. 

[2,3]  2.  I>ld  the  deed  above  mentioned, 
when  properly  construed,  operate  as  a  re- 
lease by  the  plaintiff  of  the  claims  of  dam- 
ages made  in  her  originfj  and  amended  dec- 
laration in  this  case,  which  were  due  to  the 
construction  of  the  railroad  company,  on  lot 
A,  of  the  embankment  for  its  railroad  and 
the  operation  of  it^  trains  thereon? 

This  question  must  be  answered  in  the  af- 
firmative; 

A  summarized  statement  of  such  claims  of 
damages,  will  appear  from  the  statement  pre- 
ceding this  opinion. 

It  is  well  settled  that,  if  it  be  a  fact  that 
the  land  conveyed  by  the  deed  under  con- 
sideration (which  is  shown  on  the  diagram 
above  as  "lot  A")  was  conveyed  to  the  rail- 
road company  as  a  right  of  way  for  its  pro- 
posed railroad,  the  deed  vested  in  the  rail- 
road company  the  same  rights  as  though  lot 
A  had  been  acquired  for  that  purpose  by 
condemnation. 

''The  conveyance  will  be  held  to  be  a  release 
of  all  damages  which  would  be  presumed  to  be 
indnded  in  the  award  of  damage  if  the  prop- 
erty had  been  condemned.  The  grantor  there* 
fore  cannot  recover  for  any  damages  to  the 
remainder  of  his  land  which  result  from  a 
proper  construction,  use  and  operation  of  works 
upon  the  property  conveyed."  2  Lewis  on  Em. 
Dom.  (3d  Ed.)  f  474,  citing  numerous  anthori- 
ties;  Cassidy  v.  Old  Colony  R.  R.,  141  Mass. 
174,  5  N.  E.  142 ;  Roushlange  v.  Chicago,  etc.,- 
R.  Co.,  115  Ind.  106,  17  N.  E.  198;  Hortaman 
V.  Covington,  etc,  R.  Co.,  18  B.  Mon.  (Ky.)  219. 

This  rule  covers  all  damages  to  the  residue 
of  the  tract,  where  a  part  of  a  tract  is  taken 
by  condemnation  proceedings,  or  is  convey- 
ed, for  a  right  of  way  for  a  railroad,  which 
are  due  to  the  construction  and  operation  of 
the  railroad  on  a  grade  different  from  the 
natural  surface  of  the  land,  because  of  the 
erection  of  an  embankment  on  the  right  of 
way  on  such  part  of  the  land  which  does 
not  physically  inuoinge  upon  or  upheave  the 
land  adjacent  to  the  right  of  way,  or  de- 
prive it  of  lateral  soil  support,  or  violate  the 
riparian  or  surface  water  rights  of  the  own- 
er thereof,  unless  the  railroad  company  has 
limited  itself  to  a  particular  grade  or  meth- 
od of  construction  and  operation,  or  the  dam- 
ages have  been  assessed,  in  the  case  of  coa- 
demnatioD,  or  paid,  in  the  case  of  a  purchase 
and  conveyance,  upon  the  basis  of  such  lim« 
itation.  In  the  absence  of  such  limitatioxi* 
all  damages,  past,  present,  and  future,  to 
the  residue  of  such  real  estate  due  to  su(^ 
construction  and  operation,  are  presumed  to 
have  been  included  in  the  award  of  damages 
in  a  condemnation  proceeding,  and  in  the 
consideration  paid  therefor  in  case  of  a  con- 
veyance. 2  Lewis  on  Em.  Dom.  i§  11(^114, 
712-714,  818,  820,  821,  824,  830;  Cassidy  v. 
Old  Colony  R.  Co.,  141  Ifass.  174,  5  N.  B. 
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142;  Bralnard  ▼.  Clapp,  10  Gnsh.  (Mass.)  6, 
57  Am.  Dec.  74,  in  which  the  opinion  of  the 
court  wa3  delivered  by  Chief  Justice  Shaw; 
Tinker  v.  City  of  Rockford,  137  ni.  123,  28 
N.  E.  573;  Costlgan  v.  Penn.  R.  Co.,  54  N. 
J.  Law,  233,  23  AtL  810.  The  case  of  Fisher 
V.  Seaboard  Air  tdne  Ry.,  102  Va.  363,  46 
6.  E.  381,  1  Ann.  Gas.  622,  rests  upon  the 
same  presumption. 

[4]  It  is  true  that  for  a  number  of  years 
there  has  been  a  general  statute  i&  Virginia 
which  in  condenmation  proceedings  requires 
all  companies  exercising  the  right  of  emi- 
nent domain  to  file  with  the  petition  a  plat 
of  the  surrey  of  the  right  of  way  proposed 
to  be  taken,  with  a  profile  showing  the  cuts 
and  fills,  etc.,  which  enforces  upon  such  com- 
panies a  fixing  of  a  limitation  upon  the  grade 
line  differing  from  that  of  the  natural  sur- 
face of  the  land  to  which  they  propose  to 
construct  their  works  and  upon  which  they 
propose  to  operate  their  trains.  Such  lim- 
itation forms  a  basis  for  the  assessment  of 
damages  by  the  commissioners  in  the  con- 
demnation proceeding,  and  such  a  company, 
if  it  afterward  desires  to  change  or  adopt  a 
substantially  different  grade,  must  obtain  au- 
thority therefor,  either  by  purchase  or  by 
further  condemnation  proceedings;  other- 
wise, it  will  in  subsequent  actions  therefor 
be  liable  for  damages  occasioned  to  property 
owners  affected  by  such'  change  of  grade  of 
the  construction  or  operation  thereon  of  its 
works. 

A  railroad  company,  in  the  absence  of  such 
statute  or  of  a  similar  requirement  in  its 
charter,  at  the  time  of  the  location  and  ac- 
qulsltian  of  the  right  of  way,  on  a  parcel  of 
land  which  is  a  part  of  a  larger  tract,  hav- 
ing acquired  a  right  of  way  of  a  certain  width 
by  ccmdemnation  proceedings,  is,  as  between 
it  and  the  owner  of  the  residue  of  such  tract 
of  land,  and  those  in  privity  of  estate  with 
the  latter,  bound  by  no  limitation  upon  the 
height  to  which  it  may  construct  its  works 
thereon  and  operate  the  same,  and  change 
such  height  of  construction  and  operation 
thereon  of  its  trains  from  time  to  time,  ex- 
cept such  limitation  as  may  arise  from  its 
duty  to  keep  within  the  reasonable  require- 
ments of  the  discharge  of  its  duties  as  a 
public  service  corporation  and  the  further 
requirement  of  law  that  such  construction 
and  operation  shall  be  done  in  a  reasonably 
sklllfnl  and  proper  manner. 

There  being  no  statute  enforcing  upon  rail- 
road companies  a  fixing  of  a  limitation  upon 
the  construction  and  <H>eration  of  its  works 
prior  to  its  purchase  of  a  right  of  way,  unless 
It  voluntarily  does  so,  a  conveyance  to  it  of 
land  for  its  right  of  way  will  operate  to  con- 
fer upon  it,  as  between  it  and  the  grantor  and 
those  in  privity  of  estate  with  the  latter,  as 
aforesaid,  the  unlimited  right  of  construction 
and  operation  of  its  works  upon  the  land  con- 
veyed* at  such  height  from  the  natoral  sur^ 


face  of  the  ground  as  its  requirements  afore- 
said and  reasonably  skillful  manner  of  con- 
struction and  operation  from  time  to  time 
may  dictate. 

Some  of  the  decisions  hold,  as  Indicated 
above,  but  not  without  conflict  of  authority, 
that  notwithstanding  a  condemnation  or  con- 
veyance of  a  right  of  way  for  a  railroad  com- 
pany, unlimited  as  to  the  right  of  construc- 
tion of  the  railroad  thereon  at  any  grade  at 
variance  with  the  natural  surface  of  the 
ground,  there  is  nevertheless  a  limitation  im- 
posed upon  the  railroad  company's  right  of 
construction  of  its  works  in  certain  particu- 
lars, which  is  the  same  as  that  upon  the 
rights  of  ordinary  proprietors  of  land,  name- 
ly, that  the  railroad  company  cannot,  any 
more  than  an  ordinary  owner  of  land,  by 
construction  of  works  upon  its  right  of  way, 

do  any  actionable  injury  to  an  adjacent  land- 
owner by  depriving  the  soil  of  the  adjacent 
land  of  support,  or  by  interfering  with  the 
flow  of  running  streams  thereon,  or  with  the 
surface  water  rights  of  the  adjaceilt  land 
owner,  without  liability  to  him  for  damages, 
in  addition  to  those  awarded  in  the  condem- 
nation proceedings,  or  covered  by  a  consider- 
ation for  a  conveyance.  See  2  Lewis  on  Em. 
Dom.  supra,  especially  sections  110-114,  818, 
820, 824, 826.  But  since  there  is  no  allegation 
in  the  pleadings  of  the  plaintiff  in  the  instant 
case  of  any  injuries  caused  by  deprivation 
of  lateral  soil  support  to  her  land  adjac^t  to 
the  right  of  way  of  the  railroad  company, 
nor  of  Interference  with  any  riparian  water 
rights  in  any  flowing  stream  thereon;  and 
since  there  is  no  proof  in  the  case  of  any  vio- 
latl(«  of  surface  water  rights,  although  there 
is,  as  noted  in  the  above  statement  of  the 
case,  an  allegation  in  the  declaration  of  the 
violation  of  the  latter  rights  of  the  plain- 
tiff on  her  adjacent  land,  we  are  relieved  of 
the  duty  of  entering  upon  any  consideration 
of  the  precise  limits  of  such  rights  as  are  men- 
tioned in  this  paragraph,  or  of  how  far  they 
may  fuiiiish  exceptions  to  the  rule  we  have 
under  consideration  as  to  the  effect  of  a  deed 
to  a  railroad  company  conveying  to  it  a  right 
of  way  for  Its  railroad. 

[5]  But  the  plaintiff  contends  that  it  can- 
not be  said  that  the  deed  in  the  instant  case 
was  for  a  right  of  way  for  the  railroad  com- 
pany, that  it  is  but  an  ordinary  conveyance 
to  it  as  the  grantee  of  land  in  fee,  withi  a 
description  of  the  boundaries  thereof,  and 
conferred  no  other  rights  upon  the  railroad 
c(»npany  with  respect  to  the  use  thereof  than 
any  individual  grantee  has,  namely,  to  hold 
and  use  the  land  subject  to  the  law  applicable 
to  adjoining  proprietors  of  land  and  of  the 
maxim  "sic  utere  tuo  ut  alienum  non  liedAs,'* 
and  the  following  aufhorities  are  dted  to  sus- 
tain such  position,  viz. :  Pettit  v.  Jamestown, 
etc.,  R.  06m  222  Pa.  490,  71  AtL  1048,  21  U 
R.  A.  (N.  S.)  822,  323;  Lewis  on  Em.  Dom., 
supra,  §  820;  Beaty  v.  Baltimore  &  Ohio 
R.  R.  Oo^  6  W.  Va.  S»U 
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In  the  Pettit  Gase  dted,  the  deed  was  to  an 
individual  as  ''trustee,"  not  stating  for  whom 
the  grantee  was  "trustee/'  so  that  It  did  not 
appear  on  the  foce  of  the  deed  that  the  con- 
veyance was  to  a  railroad  company.  Further, 
In  that  case,  the  injury  In  question  consisted 
of  the  removal  of  the  lateral  support  of  the 
soil  of  plaintiff's  land  by  work  done  by  de- 
fendant on  its  adjacent  right  of  way  conveyed 
by  the  deed,  as  to  wliich  subject  an  exception- 
al rule  applies  in  some  Jurisdictions,  as  above 
noted.  Lateral  soil  support  and  interference 
with  riparian  rights  In  running  streams  of 
water  and  with  surface  water  rights  of  an  ad- 
Joining  landowner,  as  furnishing  exceptions 
to  the  general  rule  applicable  to  the  effect  of 
the  award  of  damages  in  a  condemnation 
proceeding,  and  to  the  construction  of  deeds 
of  c<Hiveyance  of  land  for  the  right  of  way 
aforesaid,  are  above  considered,  and  are  the 
subject  of  what  is  said  in  section  820  of 
Lewis  on  Eminent  Domain,  cited.  In  Beaty 
V.  B.  &  O.  R.  R.  Oo.,  cited,  the  injury  and  re- 
sultant damage  complained  of  concerned  the 
water  rights  of  the  plaintiff,  and  was  caused 
by  the  failure  of  the  railroad  company  to 
make  or  provide  a  sufficient  drain  to  carry 
off  the  water  through  an  embankment  built 
on  its  right  of  way.  As  above  noted,  an  ex- 
ceptional rule  obtains  in  some  Jurisdictions 
on  that  subject,  and  there  are  considerations 
as  to  when  such  exceptional  rule  is  operative, 
or  as  to  whether  a  given  case  does  or  does 
not  fall  within  such  exception,  which  are  im- 
material to  the  instant  case  and  need  not  be 
entered  into  here.  However,  in  that  case,  it- 
self, the  deed  conveyed  a  parcel  of  land  in 
fee  simple  without  any  condition,  merely  re- 
ferring to  the  proposed  line  of  railroad  in  the 
designation  of  the  boundaries  of  the  land 
conveyed  (as  does  the  deed  in  the  instant 
case,  if  the  profile  therewith  be  left  out  of 
view),  and  the  court  in  its  opinion  said: 

''Although  no  purpose  is  expressed  in  the  deed, 
the  company  acquired  this  land,  it  may  well  be 
inferred,  for  the  purpose  of  constructing  its 
road  upon  it" 

So,  in  the  instant  case,  in  view  of  the  fact 
that  the  deed  Is  made  directly  to  the  rail- 
road company  as  grantee,  in  view  also  of 
what  is  stated  in  the  deed  on  the  subject  of 
the  line  of  railroad  which  was  not  then  in 
existence,  and  of  what  is  shown  on  the  "Plan" 
made  a  part  of  the  deed  (which  ''Plan"  ap- 
pears in  the  statement  preceding  this  opinion), 
even  if  we  left  out  of  consideration  the  pro- 
file shown  on  such  "Plan"  which  evidenced 
that  the  railroaxi  would  be  constructed  on  the 
land  conveyed  on  an  embankment,  as  it  was 
afterwanis  constructed,  we  cannot  escape  the 
conclusion  that  it  appears  on  the  face  of  the 
deed  that  the  conveyance  was  of  a  right  of 
way  for  the  proposed  railroad  of  the  grantee, 
especially  in  Tiew  also  of  the  statute  law  of 
this  state,  which  requires  a  railroad  company 
to  purchase  the  land  for  its  right  of  way,  if 


it  can  agree  with  Its  owner  upon  the  price 
and  terms  therefor  (which  includes  damages 
to  the  residue  of  the  land  of  the  owner  where 
only  a  part  of  a  tract  is  taken  for  the  right 
of  way),  and  does  not  allow  the  railroad  com- 
pany to  proceed  by  condemnation  proceeding,, 
unless  it  cannot  so  agree  with  such  lowner, 
or  unless  title  to  sudi  land  cannot  be  obtained 
by  conveyance  from  the  owner. 

That  a  conveyance  is  of  the  fee  has  no  sig- 
nificance upon  the  question  of  whether  it  is 
a  right  of  way  for  a  railroad,  since  under  our 
eminent  domain  statute  the  company  obtains 
title  to  its  right  of  way  in  fee  by  condemna- 
tion proceedings. 

The  general  rule  applicable  to  the  change 
of  grade  of  streets,  namely,  that  damages  o(v 
casioned  by  such  change  are  not  in  general 
presumed  to  have  been  included  in  a  prior 
condemnation  proceeding^  or  to  have  been  re- 
leased by  a  prior  conveyance  of  a  right  of 
way  for  a  street,  is  urged  upon  us  for  plain- 
tiff as  in  confiict  with  the  view  of  the  law 
which  we  have  above  taken.  The  case  of 
Harman  v.  City  of  Bluefleld,  70  W.  Va.  129.  7a 
S.  Bl  297,  is  cited  and  especially  relied  on  for 
plaintiff  upon  this  point  An  examination  of 
such  case  and  of  other  authorities  on  this 
subject  (see  2  Lewis  on  E>n.  Dom.  U  712-714, 
825,  and  authorities  there  cited)  discloses  that 
where  no  limitation  is  placed  upon  the  grade 
of  the  street  prior  to  or  at  the  time  of  the 
condemnation  of  the  right  of  way  therefor,  by 
plans  establishing  a  grade  line  or  otherwise, 
damages  will  be  awarded  in  the  condemnation 
proceeding,  once  for  all,  to  cover  the  right  of 
the  municipality  to  establish  any  grade  it  may 
see  fit  And  the  general  rule  adverted  to  in 
the  beginning  of  this  paragraph  obtains  only 
where  a  prior  limitation  has  been  placed  up- 
on the  grade  of  the  street,  either  by  a  formal 
establishment  of  grade  lines,  or  by  the  use  of 
a  road  or  street  way  of  a  certain  grade,  which 
it  was  not  contemplated  at  the  time  of  such 
use  would  ever  be  changed.  Hence  such  gen- 
eral rule  cannot  be  regarded  as  at  all  in  con- 
flict with  the  view  which  we  have  above  taken 
of  the  law. 

[6]  It  should  also  be  noted  that  it  is  urg- 
ed upon  our  consideration  for  plaintiff  that 
the  deed  in  the  instant  case  was  drawn  by 
the  grantee,  or  its  agents,  and  that  the  rule 
as  to  such  a  deed  is  that  "any  doubt  as  to  its 
true  meaning  should  be  solved  adversely  to  the 
company,"  citing  Lockwood  v.  Ohio  R.  It  Co., 
103  Fed.  243,  43  a  G.  A.  202.  Such  rule  as 
applied  in  that  case,  however,  had  to  do  mere- 
ly with  the  meaning  of  ambiguous  language  in 
the  deed,  and  cannot  at  all  affect  a  rule  of 
law  applicable  to  the  proper  construction  of 
a  deed  about  the  language  of  which  there  is 
no  ambiguity.  Hence  we  think  there  is  no 
merit  in  such  position. 

[7]  The  foregoing  has  proceeded  upon  the 
Idea  that  the  profile  shown  on  the  "Plan" 
which  is  a  part  of  the  deed  in  the  instant 
case,  conveyed  no  meaning  to  the  plaintiff. 
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^hich  is  the  position  taken  for  the  plaintiff 
In  the  case.  We  cannot  concur  in  tills  view, 
however.  We  think  that  the  plaintiff  is  as 
much  bound  by  and  affected  with  constructive 
knowledge  of  what  is  shown  on  such  "Plan'* 
as  she  is  with  knowledge  of  any  other  con- 
tents of  the  deed.  The  "Plan"  aforesaid  is  ex- 
pressly made  a  part  of  the  deed  by  the  lan- 
guage of  the  deed  itself.  This  being  so,  the 
conclusion  above  reached,  as  to  the  release 
of  damages  which  the  law  will  imply  from 
the  execution  and  delivery  of  said  deed,  is 
strengthened. 

Coming  now  to  the  application  of  the  above 
conclusions  of  law  to  the  injuries  complain- 
ed of  by  the  plaintiff  in  the  instant  case,  as 
due  to  the  construction  by  the  railroad  com- 
pany of  the  embankment  on  lot  A,  and  the 
operation  of  its  trains  thereon  (which  are 
set  forth  in  detail  in  the  above  statement  of 
the  case),  and  resultant  damages  sought  to 
be  recovered  in  the  instant  case  therefor,  we 
are  of  opinion  that  the  deed  aforesaid  operat- 
ed as  a  release  of  all  of  such  claims  of  dam- 
ages of  which  there  is  any  evidence  whatever 
in  the  record.  We  will  here  mention  these 
matters  and  our  conclusions  thereon  seriatim : 

(a)  The  embankment  constructed  on  lot  A 
occupied  the  old  location  of  the  Darlington 
Heights  road  to  Its  center,  and  its  construc- 
tion, so  as  to  be  used  as  a  part  of  the  rail- 
road, necessarily  obstructed  the  whole  of  that 
road,  and  that  deprived  the  plaintiff  of  the 
front  entrance  to  her  dwelling  and  dwelling 
house  land  from  such  road. 

(b)  Any  expense  to  which  the  plaintiff  has 
been  (or  may  be)  put  in  making  alterations 
and  repairs  to  such  front  entrance  has  the 
fisCtae  cause. 

(c)  The  destruction  of  the  privacy  of  the 
plaintiff's  home  has  the  same  cause. 

The  same  is  true  of — 

(d)  The  trash,  dust,  and  dirt  finding  easy 
access  into  said  dwelling;  (f)  the  detraction 
from  the  appearance  of  the  dwelling  house 
and  dwelling  house  land;  and  (g)  the  nuis- 
ance, resulting  from  the  jarring  of  the 
ground,  shaking  the  dwelling  house,  and  the 
noise,  smoke,  and  dust  emitted  by  passing 
trains  on  said  embankment,  whereby  the 
walls,  windows,  and  doors  of  the  dwelling 
are  alleged  to  have  been  cracked,  displaced, 
and  broken,  and  the  air  in  and  about  the 
said  premises  has  been  so  polluted  as  to  sen- 
sibly impair  the  enjoyment  thereof  and  the 
ordinary  comfort  of  human  existence  therein, 
etc.,  as  alleged— so  far  as  there  is  any  evi- 
dence in  the  case  tending  to  show  such  in- 
juries, or  any  of  them. 

As  above  noted,  there  is  no  evidence  in  the 
case  tending  to  prove  the  allegation  mention- 
ed above  under  the  heading  (e),  with  respect 
to  the  collection  of  water  and  its  retention 
upon  the  dwelling  house  land,  causing  it  to 
soak,  percolate,  and  flow  through  and  into 
the  whole  of  such  land,  and  into  and  under 
the  dwelling  house,  causing  it  to  become  and 


be  permanently  damp  and  wet;  hence  no  fur- 
ther mention  need  be  made  of  that  matter. 

As  to  the  allegations  of  the  first  count  of 
the  original  declaration  of  the  additional  in- 
juries of  the  deprivation  of  the  plaintiff  of 
the  use  of  her  front  yard  and  front  porch : 

There  is  no  evidence  in  the  case  of  any  de- 
privation of  use  of  the  front  yard  or  porch. 
The  only  evidence  of  deprivation  of  use  of 
any  entrance  to  the  front  of  the  dwelling  house 
land  (except  that  afforded  by  the  old  location 
of  the  Darlington  Heights  road,  which  was 
obstructed  and  necessarily  made  impassible 
by  the  construction  of  the  embankment  on 
lot  A  and  its  use  as  a  part  of  the  line  of 
railroad  constructed  thereon,  as  aforesaid) 
is  to  the  effect  that  a  front  driveway  was  ob- 
structed, which  entered  the  dwelling  house 
land  from  the  Darlington  Heights  road,  by  a 
gate  located  on  the  north  side  of  the  front 
yard  (which  gate  was  on  the  eastern  Une  of 
lot  A);  but  that  was  obstructed,  and  neces- 
sarily so,  by  the  embankment  constructed  on 
lot  A. 

[8]  3.  Did  the  deed  above  mentioned  oper- 
ate as  a  release  by  the  plaintiff  of  her  claims 
of  damages  which  were  not  due  to  the  con- 
struction by  the  railroad  company  on  lot  A 
of  the  embankment  for  its  railroad,  or  to  the 
(^;)eration  of  its  trains  thereover,  but  were 
due  to  the  construction  or  operation  of  the 
works  of  the  railroad  company  on  lot  B,  of 
the  embankment,  undergrade  crossing,  etc., 
mentioned  in  and  shown  on  the  diagram  with 
the  statement  preceding  this  opinion? 

This  question  must  be  answered  in  the  neg- 
ative. 

The  rule  is  well  settled  that,  while  an 
award  of  damages  in  a  condemnation  pTx>ceed- 
ing  to  take  a  part  of  a  tract  of  land  will  be 
presumed  to  include  damages  to  the  residue 
of  that  tract,  due  to  the  construction  and 
operation  on  the  part  of  the  land  taken,  as 
above  stated,  such  award  will  not  be  presum- 
ed to  include  other  damages  to  such  residue 
of  land  due  to  the  construction  and  operation 
of  the  company's  works  on  a  different,  or  on 
part  of  a  different  tract  of  land  not  involved 
In  such  condemnation  proceeding.  And  the 
same  rule  applies  to  deeds  of  conveyance  of 
a  right  of  way  for  a  railroad.  Lewis  on 
Em.  Dom.  |  822;  Alabama,  etc.,  R.  Co.  v. 
WiUiams,  92  Ala.  277,  9  South.  203;  Tinker  v. 
City  of  Rockford,  supra,  (137  111.  123,  28  N. 
B.  673) ;  EJaton  v.  B.  C,  etc.,  R.  Co.,  51  N.  H. 
504,  12  Am.  Rep.  147;  Delaware,  etc.,  Canal 
Co.  V.  Lee,  22  N.  J.  Law,  243;  St  Louis,  eta, 
R.  Co.  V.  Harris,  47  Ark.  340, 1  S.  W.  e09. 

On  this  subject  Lewis  on  Em.  Domain  says, 
in  section  822,  cited: 

"  •  •  •  If  parts  of  black  acre  and  white 
acre  are  taken,  and  if  the  works  as  constructed 
upon  black  acre  produce  damage  to  white  acre, 
then  there  is  no  presumption  that  these  were 
included  in  the  assessment  to  the  proprietor  of 
white  acre,  and  he  may  recover  therefor  as 
though  no  land  of  his  had  been  taken  for  the 
work"— citing  numerous  cases. 
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The  same  section  of  this  work  also  states 
that— 

"  ♦  •  •  When  parts  of  certain  lots  were 
taken  for  a  raihroad  and  damages  assessed  there- 
for, and  the  parts  not  taken  were  damaged  by 
the  railroad  crossing  and  obstructing  a  street 
upon  which  the  lots  abutted  at  some  distance 
from  the  lots,  it  was  held  that  the  latter  dam- 
ages were  not  included  in  the  assessment  and 
that  an  action  would  lie  to  recover  the  same. 
♦  ♦  ♦  Many  of  the  cases  which  ha^e  been  cited 
are  where  the  plaintiff  had  conveyed  or  released 
the  part  appropriated,  but  the  effect  of  a  con- 
veyance or  release  as  to  future  damages  is  the 
same  as  a  condemnation." 

It  Is  said  on  this  subject  in  the  opinion  of 
the  court  in  the  case  of  Tinker  v.  City  of 
Rockford,  supra  (137  111.  123,  28  N.  B.  673), 
that  the  principle  involved  is: 

'*That  the  deed  of  laud  for  right  of  way  for  a 
railway  company  has  the  same  effect,  as  between 
the  parties,  that  a  condemnation  under  the  law 
of  eminent  domain,  for  that  purpose,  would 
have.  But  it  must  be  obvious  that  this  principle 
can  have  no  application  to  anything  not  in- 
cluded within  the  grant— as,  for  instance,  to 
damages  caused  by  acts  done  by  the  railroad 
company  upon  other  lands  than  those  to  which 
the  grant  relates— for,  as  between  the  grant 
and  damages  resulting  from  such  acts,  it  is  im- 
possible that  there  can  he  the  relation  of  cause 
and  effect." 

The  case  of  Forest  View  Land  Oo.  v.  At- 
lantic Coast  Line  R.  Co.,  120  Va.  308,  91  S.  B. 
198,  is  relied  on  for  the  railroad  company 
as  establishing  a  different  rule  in  this  state. 
In  that  case  the  deed  involved  contained  an 
express  release  of  claims  for  damages,  which 
was  tlie  same  in  its  terms  as  the  release  of 
damages  implied  by  law  in  a  deed  to  a  railroad 
company  for  a  right  of  way  where  the  deed 
is  silent  on  the  subject  of  such  release.  The 
landowner  in  that  case  did  not  contest  the 
effect  of  the  release  upon  any  ground  In  con- 
flict with  the  views  above  expressed,  but  con- 
tended that  the  works  of  the  railroad  com- 
pany were  not  in  fact  constructed  on  the 
land  conveyed*  We  rejected  this  contention, 
and  held  that  the  works  of  the  railroad  com- 
pany were  on  the  land  conveyed,  within  the 
meaning  of  the  language  of  the  release,  when 
construed  In  the  light  of  all  the  facts  and 
circumstances  in  the  case,  including  particu- 
larly the  knowledge  with  which  the  grantors 
in  the  deed  were  charged  as  to  the  unified  and 
entire  plan  of  the  company.  It  follows,  there- 
fore, that  the  Forest  View  Land  Company 
Case  is  not  controlling  as  authority  in  the 
case  now  before  us. 

Of  course,  the  rule  last  mentioned  must  be 
reasonably  applied.  If  the  acts  of  the  rail- 
road company  done  on  lot  B  were  inseparably 
attendant  upon  those  done  on  lot  A,  and  have 
not  caused  any  additional  injuries  to  the 
dwelling  house  land,  or  dwelling  thereon, 
than  have  been  caused  by  the  acts  of  the  rail-, 
road  company  on  lot  A,  then,  manifestly,  the 


claim  that  such  Injuries  were  in  part  caused 
by  acts  of  the  railroad  comi>any  on  lot  B 
would  not  avail  the  plaintiff  to  obviate  the 
aforesaid  bar  of  the  deed.  Only  one  satis- 
faction can  be  demanded  for  the  same  dam- 
ages, although  they  may  be  due  to  more  than 
one  contributing  cause.  However,  the  deed 
does  not  bar  the  plaintilTs  right  to  recover 
damages,  due  to  the  acts  of  the  railroad  com- 
pany on  lot  B,  which  are  additional  to  or 
are  different  from  the  damages  due  to  the 
acts  of  the  railroad  company  on  lot  A. 

[9]  It  may  be  true  that  little,  if  any,  of 
the  injuries  complained  of  in  the  Ifistant  case 
as  due  to  the  construction  and  operation  of 
the  railroad  company's  works  on  lot  B  were 
different  or  in  addition  to  those  caused  by 
the  same  character  of  construction  and  opera- 
tion on  the  adjacent  lot  A.  But  this  is  a 
question  for  the  Jury  under  proper  instruc- 
tions and  cannot  be  properly  decided  by  us. 
Such  question  was  not  submitted  to  the  Jury 
in  the  court  below,  but  was  withdrawn  from 
the  Jury  as  a  result  of  the  instructions  given 
as  aforesaid. 

[1 0]  4.  Did  the  deed  above  mentioned  oper- 
ate as  a  release  by  the  plaintiff  of  the  claim 
of  damage  due  to  the  diange  of  grade  by  the 
railroad  company  of  the  Pamplin-Oharlotte  C. 
H.  public  road,  above  mentioned,  along  the 
south  side  of  the  dwelling  house  land? 

The  injury  and  resulting  damage  which 
such  change  of  grade  is  alleged  to  have  oc- 
casioned is  set  out  in  the  above  statem^it 
of  the  case. 

Such  act  of  the  railroad  company  was  not 
done  on  the  land  granted  by  the  deed,  but 
upon  other  land,  and  the  injury  alleged  was 
different  from  any  of  those  alleged  to  have 
been  occasioned  by  the  acts  of  the  railroad 
company  ujwn  the  land  granted.  Hence,  for 
the  reasons  stated  and  upon  the  authorities 
cited  in  the  consideration  of  the  third  ques- 
tion above,  we  are  of  opinion  that  this  fourth 
question,  now  under  consideration,  must  be 
answered  In  the  negative. 

[11,12]  5.  Did  the  Spencer  land  condemna- 
tion proceedings,  set  forth  In  the  statement 
preceding  this  opinion,  operate  as  an  estoppel 
of,  or  bar  the  plaintiff's  action  in  the  instant 
case  for  the  recovery  of  the  alleged  damages 
to  her  dwelling  house  land  and  dwelling 
thereon  alleged  to  have  been  occasioned  by 
reason  of  the  construction  by  the  railroad 
company  of  its  works  on  the  embankment, 
undei^grade  crossing,  etc.,  on  lot  B,  and  its 
subsequent  operation  of  its  trains  thereon, 
and  by  roason  also  of  the  changing  of  the 
grade  of  the  Pamplin-Charlotte  O.  H.  public 
road,  as  also  set  forth  in  the  said  statement? 

This  question  will  be  decided  by  the  de- 
termination of  whether  the  statute  herein- 
after quoted  purx>orts  to  bar  the  plaintiff's 
action  in  the  instant  case.  We  shall,  there- 
fore, confine  our  consideration  of  the  subject 
in  hand  to  that  question. 

The  railroad  cwnpany  relies  on  the  statute 
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contained  in  subsection  23  of  section  1106f 
(the  eminent  domain  statnte,  1  Pollard's  Code 
1904),  as  a  bar  to  the  plaintifTs  action  f6r 
the  damages  now  in  question,  which,  so  for 
as  material,  is  as  foUows: 

*'Who  may  he  a  Party  to  the  Prooeedinge^ 
When  Right  of  Action  will  Abate, 

"(23)  Any  persons  •  ♦  •  -who  claims  that 
he  will  be  damaged  in  his  property  by  reason  of 
the  location,  construction  ^  *  *  of  the  line 
^  ^  *  maintenance,  or  proper  and  reasonable 
operation  of  any  works  in  this  act  mentioned 

*  *  *  for  public  use,  may  appear  before  the 
commissioners  appointed  as  in  this  act  provided, 
at  the  time  and  place  provided  for  their  meet- 
ing, make  himself  a  party  to  the  proceedings, 
and  have  his  rights  passed  upon  by  the  com- 
missioners, and  his  damages,  if  any,  ascertained, 
allowed^  and  paid  as  in  this  act  hereinbefore 
provided  for  the  taking  of  land,  material,  wa- 
ter, or  other  things.  But  after  the  notice  re- 
quired by  this  act,  and  the  judgment  of  the  court 
upon  the  report  of  the  commisisoners,  and  the 
payment  to  the  *  *  ^  persons  therein  named, 
or  into  court,  for  their  use,  of  the  sum  or  sums 
of  money  ascertained  by  such  report,  no  action 
shall  be  brought  by  any  person,  whether  he  ap' 
peared  or   not,   to  recover    compensation    for 

•  mm  ditmages,  considered  and  passed  upon 
bif  the  oommissionerst  resulting  m  m  m  ffogx 
the  location,  construction    *    *    *    of  the  line. 


or 


m    m    m 


maintenance^  or  proper  and  rea- 
sonable operation  of  any  such  works."  (Italics 
supplied.) 

We  are  of  opinion  that  under  such  statute 
the  plaintiff  might  have  appeared  in  the 
Spencer  land  condemnation  proceeding  and 
have  had  her  right  to  the  damages  now  un- 
der consideration  "passed  upon  by  the  com- 
missioners*' acting  therein.  But  the  test  of 
whether  the  plaintiff  is  or  is  not  eetopi»ed,  or 
is  or  is  not  barred  from  maintaining  a  sub- 
sequent action  for  the  damages  we  have  un- 
der consideration,  is  not  the  application  of 
the  doctrine  of  res  adjudlcata,  but  a  test  pre- 
scribed by  the  statute  Just  quoted.  Under 
that  statute  the  question  is  not  one  of  es- 
toppel, but  one  of  whether  the  action  is  or  is 
not  barred.  And  the  test  of  the  latter  is  the 
same,  as  we  shall  presently  point  out  in  more 
detail,  whether  the  plalntUf  "appeared  or 
not"  in  such  condemnation  proceeding.  It 
becomes  unnecessary,  therefore,  to  consider 
the  questions  raised  in  the  record  as  to 
whether  the  plaintiff,  by  the  appearance  of 
her  attorney  before  the  commissioners,  be- 
came then  a  party  to  the  proceeding,  or  as 
to  what  was  the  effect  upon  her  said  rights 
of  being  a  party  to  the  subsequent  proceed- 
ing making  distribution  of  the  damages 
awarded  as  aforesaid. 

Further:  It  will  be  observed  from  a  read- 
ing of  the  statute  that  it  providesi  in  sub- 
stance^ that  if  certain  prerequisites  as  to 
notice,  etc.,  set  forth  in  the  statute,  are  ful- 
filled* then  all  persons,  whether  tliey  have 
"appeared"  in  the  proceeding  "or  not,"  are 
thereafter  barred  from  bringing  any  action 
to  recover  compensation  for  the  "damages 


considered  and  passed  upon  by  the  commis- 
sioners" in  such  proceeding,  but  only  such 
damages  as  have  been  so  considered  and  pass' 
ed  upon  are  thereby  barred  of  future  re- 
covery. 

The  record  furnished  by  the  commissioners' 
report  in  the  Spencer  land  condemnation  pro- 
ceedings is  relied  on  by  the  railroad  company 
to  evidence  the  fact  that  the  damages  to 
plaintiiTs  dwelling  house  land  and  dwelling 
house  thereon  sought  to  be  recovered  in  this 
action,  were  "considered  and  passed  upon  by 
the  commissioners"  in  such  condemnation 
proceeding. 

If  the  commissioners'  report  does  show  thls^ 
with  the  certainty  which  the  law  requires 
in  such  case,  in  the  absence  of  fraud  (and 
none  is  alleged  in  the  instant  case)  the  re- 
port is  conclusive  of  that  fact  in  a  collateral 
proceeding  (such  as  this  is). 

The  only  portion  of  the  commissioners'  re- 
port aforesaid  which  can  be  relied  on  to 
establish  the  fact  aforesaid  is  the  following: 


««i 


'We  are  of  opinion,  and  do  ascertain,  that 
for  the  said  part  [of  the  Spencer  land]  and  for 
other  property  so  taken,  $1,350  will  be  a  just 
comi>ensation,  and  the  damages  to  the  adjacent 
and  other  property  of  said  tenants  or  owners 
[of  the  Spencer  land]  and  to  the  other  property 
of  other  persons,  who  wiU  he  damaged  in  their 
property  by  reason  of  the  construction  and  oper- 
ation of  the  works  of  said  company  m  m  m 
are  $150." 

It  will  be  observed  that  this  on  its  foce  pre- 
sents a  case  of  a  report  awarding,  and  not 
denying,  damages.  First,  so  considering  the 
report — 

The  precise  question  before  us  is:  Does  it 
appear  from  such  language  of  such  report 
with  any  reasonable  degree  of  certainty  that 
a  part  of  the  $150  damages  awarded  was 
awarded  as  damages  to  the  plaintifTs  proper- 
ty last  above  mentioned? 

It  is  apparent  that  some  of  the  language 
employed  in  reporting  the  damages  consid- 
ered and  passed  upon  by  the  commissioners 
was  unquestionably  copied,  and  did  not  re- 
port an  actual  consideration  of  and  passing 
upon  damages.  For  instance,  the  report 
states  that  the  $1,350  was  ascertained  as  a 
just  compensation  not  alone  for  the  "said 
part"  of  the  Spencer  tract  "so  taken,"  which 
was  the  fact  as  disclosed  by  the  record 
of  the  proceeding  set  forth  in  the  above 
statement,  but  that  such  $1^50  was  also  *7or 
the  other  property  so  taketk*'  There  was  no 
such  other  property  taken.  The  proceedings 
being  statutory,  the  plain  mandate  of  sub- 
sections 4  and  8  of  said  eminent  domain  stat- 
ute, requiring  a  description  of  any  "other 
property"  proposed  to  be  taken  to  be  con- 
tained in  the  petition  and  report,  could  not 
be  ignored  as  a  prerequisite  to  such  taking. 
No  such  description  was  contained  in  such 
proceedings  under  consideration,  and  no  such 
property  was  even  sought  to  be  taken  in  such 


64 


98  SOUTHEASTERN  REPORTER 


(Va. 


proceeding.    Again:    The  report  states  that 
the  commissioners  ascertained  that — 


t*r 


'The  damages  to  the  adjacent  and  oilier  prop- 
ertif  of  aaid  ienanU  or  otonerSf  and  to  the  prop- 
erty of  other  persons  who  wUl  be  damaged  in 
their  property    •    •    •    are  $150." 

Now  there  was  no  "other  property  of  said 
tenants  or  owners*'  (meaning  the  tenants  or 
owners  of  the  Spencer  land),  as  to  which  dam- 
ages could  have  been  "considered  and  passed 
upon"  by  the  commissioners,  except  the  res- 
idue of  the  Spencer  tract  adjacent  to  the 
part  of  that  tract  "taken,"  as  shown  by  the 
record.  This  being  so,  it  seems  manifest  to 
us  that  the  commissioners  were  using  some 
form  for  their  report  which,  in  the  particu- 
lars mentioned,  probably  copied  the  language 
of  the  eminent  domain  statute,  or  of  the  peti- 
tion of  the  railroad  company  in  the  proceed- 
ings, or  of  the  order  of  court  appointing 
them,  quoted  in  the  statement  preceding  this 
opinion,  and  that  such  language  was  inap- 
plicable to  and  did  not  report  the  actual  ac- 
tion of  the  commissioners  in  such  particulars. 
That  no  such  action  occurred  is  disclosed 
by  the  face  of  the  record,  such  report  not- 
withstanding, when  the  report  is  read  in  the 
light  of  the  whole  record  in  the  condemna- 
tion proceeding. 

How,  then,  stands  the  question  of  whether 
the  commissioners,  as  a  matter  of  fact,  did 
consider  and  pass  upon  the  damages  to  the 
dwelling  house  land  and  dwelling  thereon  of 
the  plaintiff?  The  only  language  in  the  re- 
port which  can  be  relied  on  to  show  such 
fact  is  the  sentence,  included  in  the  above 
quotation,  in  which  the  commissioners  re- 
port $150  as  the — 

"damages  to  the  adjacent  and  other  property  of 
said  tenants  and  otcners,  and  to  the  property  of 
other  persona  who  will  be  damaged  in  their 
property.    •    •    • " 

As  we  have  pointed  out,  no  portion  of  the 
$150  was .  in  fact  awarded  as  damages  to 
"other  property  of  said  tenants  or  owners." 
Can  it  be  said  from  the  report  with  any  rea- 
sonable certainty  that  any  portion  of  the 
$150  was  awarded  as  damages  "to  the  prop- 
erty of  other  persons"?  Is  it  not  equally 
probable  that  the  language  of  the  report 
which  is  relied  on  by  the  railroad  company 
to  have  the  effect  of  making  the  commission- 
ers so  report,  was  copied,  as  aforesaid,  and 
no  more  reported  or  was  intended  to  report 
actual  action  of  the  commissioners  than  did 
tbe  other  language  in  the  same  sentence 
which,  as  we  have  just  seen,  was  merely  for- 
mal and  was  probably  so  copied.  To  say  the 
least  of  the  language  under  consideration,  as 
was  in  part  said  in  the  case  of  C  &  O.  Canal 
Co.  V.  Hoye,  2  Gratt.  (43  Va.)  514,  of  a  similar 
ambiguity  in  a  report  of  commissioners  in  a 
condemnation  proceeding: 


"1 


'It    is    probable    the    words    •    •    •    were 
copied  from  the  terms  of  the  act,"  or  from  the 


papers  in  the  condemnation  proceeding  afore- 
said, "and  that  no  damages  were  allowed  for  this 
reason.  ^  *  *  Their  finding  is  uncer- 
tain.   •    •    ♦•• 

It  Is  true  that  the  case  last  cited  is  not 
one  in  which  the  report  of  the  commissioners 
was  drawn  in  question  in  a  collateral  pro- 
ceeding, as  in  the  instant  case,  but  it  is  help- 
ful as  disclosing  the  view  taken  by  this  court 
of  the  deflniteness  and  certainty  which  should 
characterize  such  reports  and  of  the  princi- 
ple involved. 

But  wholly  aside  from  the  matters  of  un- 
certainty aforementioned,  the  report  of  the 
commissioners  in  the  instant  case,  in  the 
language  above  quoted,  relating  to  the  award 
of  the  $150  damages,  contains  another  seri- 
ous, and  as  we  shall  presently  see  fatal,  am- 
biguity, ev^i  if  the  view  be  taken  of  it  that 
the  commissioners  meant  to  report  any  dam- 
ages to  "other  property  of  other  persons,"  or 
that  they  had  "considered  and  passed  upon" 
the  damages  now  sought  to  be  recovered  by 
the  plaintiff,  and  had  allowed  or  denied  an 
award  of  anything  as  such  damages.  The 
report  upon  such  view  of  it,  either  awards 
the  $150  damages  to  three  separate,  different, 
and  distinct  properties,  to  wit:  (1)  The  ad- 
jacent Spencer  land,  being  the  residue  of  the 
Spencer  tract  not  taken;  (2)  other  property 
of  the  tenants  or  owners  of  the  Sx)encer  land ; 
and  (3)  "to  the  other  property  of  other  per- 
sons"— or  it  awards  such  damages  to  the  ad- 
jacent Spencer  land  and  denies  any  damages 
to  the  other  property  of  the  tenants  or  own- 
ers of  the  Spencer  land  and  "to  the  other 
property  of  other  persons." 

What  "other  property"  and  what  "other 
persons"  are  meant?  It  Is  impossible  to  de- 
termine these  questions  from  the  report.  It 
does  not  say  aU  other  property,  or  aU  other 
persons.  (We  should  perhaps  say  in  passing, 
however,  that  we  do  not  mean  to  hold  that 
the  use  of  the  word  "all"  in  this  connection 
would  have  removed  the  ambiguity  under 
consideration.)  For  aught  that  the  report 
contains,  the  commissioners  may  have  con- 
sidered and  passed  upon  the  damages  to  the 
property  of  A.  and  B.,  or  any  other  two  or 
more  persons,  and  never  considered  the  dam- 
ages to  the  property  of  the  plaintiff  last  above 
mentioned.  The  only  fact  which  it  could  be 
claimed  that  the  report  evidences  as  to  what 
damages  "to  other  property  of  other  persons" 
the  commissioners  considered  and  passed  upn 
on  is  that  they  awarded  a  part  of  the  $150 
as  damages,  or  denied  the  award  of  any  dam- 
ages, to  the  property  of  other  persons  (in  the 
plural  number),  the  persons  being  unnamed 
and  the  property  otherwise  unidentified.  Such 
a  report,  manifestly,  supplies  no  record  evi- 
dencing that  damages  to  any  particular  prop- 
erty of  any  person,  other  than  the  Spencer 
property,  were  considered  and  passed  upon  b> 
the  commissioners,  favorably  or  unfavorably, 
by  being  awarded  or  denied;  and  clearly  it 
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does  not  show  that  tlie  damages  to  the  plain* 
tiiTs  property  under  consideration  were  con- 
sidered and  passed  upon  by  the  commission- 
ers by  being  awarded  or  denied;  that  is  to 
say,  the  commissioners*  report  furnishes  no 
evidence  whatever  on  that  subject 

It  would  be  easy  enough  in  all  cases  of 
condemnation  for  die  commissioners  to  state 
In  their  report  specifically  what  cases  they 
in  fact  consider  on  the  question  of  damages 
and  the  results  of  their  action,  whether  in 
awarding  or  denying  the  award  of  damages, 
in  each  case  considered,  so  that  when  any 
subsequent  suit  for  damages  is  instituted  the 
rei)ort.may  be  turned  to  for  evidence  upon 
the  question  of  whether  such  damages  have 
or  have  not  been  considered  and  passed  upon 
in  the  condemnation  proceeding.  Such  a  pro- 
cedure would  be  but  fair  alike  to  companies 
exercising  the  right  of  eminent  domain  and 
to  property  owners  affected.  And  that  the 
report  of  the  commissioners  should  measure 
up  to  such  requirement  is,  we  think,  the  true 
intent  and  meaning  of  the  eminent  domain 
statute  aforesaid.  Only  by  such  a  procedure 
can  such  companies  be  freed  from  the  danger 
of  being  vexed  with  suits  for  damages  which 
have  been  awarded  and  paid,  and  property 
owners  be  relieved  from  the  danger  of  the 
effort  being  made  to  deprive  them  of  their 
right  to  have  their  bona  fide  claims  of  dam- 
ages in  fact  passed  upon  and  adjudicated,  so 
that  such  property  right  may  not  be  taken 
away  without  due  process  of  law  by  some 
constructive  adjudication  which  never  ta 
truth  occurred. 

The  general  rules  prevailing  on  this  sub- 
ject are  considered  in  chapter  XXI  of  Lewis 
on  Eminent  Domain  0d  Ed.),  especially  in 
sections  764,  766,  and  767.  We  refrain,  how- 
ever, at  this  time  from  a  more  specific  holding 
in  the  premises  than  that  made  in  the  next 
preceding  paragraph,  since  the  decision  of 
the  case  before  us  does  not  require  it. 

6.  There  were  rulings  of  the  trial  court  on 
questions  of  the  admission  or  exclusion  of 
testimony  which  are  made  the  subject  of  as- 
signments of  error  Nos.  II  and  III,  on  pages 
2  and  3  of  the  printed  petition  for  writ  of 
error  in  the  instant  case ;  but,  as  they  raise 
no  novel  questions,  we  deem  it  unnecessary  to 
say  more  of  them  than  that  we  are  of  opin- 
ion that  there  was  no  error  in  such  rulings  of 
the  court  below. 

7.  There  were  instructions  asked  for  by  the 
plaintiff  which  were  refused  by  the  trial 
court,  which  are  not  set  forth  in  the  state- 
ment of  the  case  preceding  this  opinion,  as 
they  do  not  raise  any  questions  upon  the 
facts  of  this  case  not  otherwise  raised  in  the 
record.  It  is  deemed  sufficient  to  say-  of  such 
instructions  that  some  of  them  are  in  con- 
flict with  the  views  above  expressed,  and  as 
a  whole  they  are  not  so  framed  as  to  be  ap- 


iHicable  on  a  new  trial  of  the  case  in  accord- 
ance with  this  opinion. 

For  the  reasons  stated  above,  we  are  of 
opinion  to  set  aside  the  verdict  and  Judgment 
under  review  and  award  the  plaintiff  a  new 
trial,  to  be  had.  If  she  is  so  advised,  not  in 
conflict  with  the  views  expressed  in  this 
opinion. 

Beversed* 


(8S  W.  Va.  166) 
HANCOCK  V.  MITCHELL.     (0.  C.  No.  70.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1919.) 

(SyUabua  by  the  Court.) 

1.  Libel  and  Slajtdes  ^=»48(2)— Coirnmoir- 
AL  Pbiviu&ge— Statements  in  Petition  to 
Remove  Pubijo  Offices. 

A  citizen  having  an  interest  In  the  due  and 
proper  performance  of  the  duties  of  a  pnblio 
officer  or  agent  may  petition  the  tribunal  ap- 
I>olnting  sQch  officer  or  agent  and  having  power 
to  remove  him,  for  his  removal,  without  liabil- 
ity for  false  or  erroneous  representations  made 
therein  as  ground  for  removal,  provided  they 
were  made  In  good  faith  for  the  purpose  afore- 
said and  without  malice  and  knowledge  of  their 
untruthfulness,  even  though  he  has  no  right  to 
prosecute  the  removal  proceeding  as  a  party 
litigant,  and  he  may  set  up  such  right  as  a 
qualified  or  conditional  privilege  by  way  of  de- 
fense in  an  action  against  him  for  libel,  based 
upon  allegations  of  false  and  malicious  repre- 
sentiiAs  contained  in  his  petition. 

2.  Libel  and  Slander  ^=»39,  101(4)~Peti- 
TiON  FOB  Removal  of  Public  Officbb— 
Statements  in  Gk>oD  Faith— Presumption 
—Absolute  Privilbqb. 

Such  right  raises  a  presumption  of  good 
faith  in  the  preparation,  circulation,  and  pres- 
entation of  the  petition,  which  precludes  right 
of  recovery,  in  the  absence  of  allegation  and 
proof  of  express  malice  therein;  but  it  does 
not  constitute  an  absolute  privilege,  absolving 
the  petitioner  from  Uabflity  without  regard  to 
his  motives  and  conduct. 

S.  Libel  and  Slander  ^=»93, 100(5)— Quali- 
fibd  or  Conditional  Pbivilsos— Plead- 
ing. 
Though  such  qualified  or  conditional  priv- 
ilege may  be  established  by  proof  under  the  gen- 
eral issue,  it  may  be  pleaded  specially,  since 
the  plea  setting  it  up  is  in  the  nature  of  a  con- 
fession and  avoidance. 

4.  Libel  and  Slander  ^=99(1),  10(1)  —  Im-. 
PROPER  Conduct  of  Public  Officer- 
Right  OF  Action  —  Defenses— I  ngapacitt 
IN  Trade  or  Proeicssion. 

A  writing  which  imputes  to  an  officer  im- 
proper conduct  in  his  office  or  incompetence  to 
discharge  the  duties  thereof  properly,  or  charges 
a  person  with  incapacity  In  his  trade  or  pro- 
fession, is  actionable  without  allegation  or  proof 
of  special  damages,  in  the  absence  of  proof  of 
legal  excuse  therefor  or  Justification  thereof. 
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Oertifled   Questions   from   Oircolt   Oourt, 

Monroe  County. 

Suit  for  libel  by  Jack  W.  Hancoclc  against 
C  G.  Mitchell.  Demurrer  to  declaration  over- 
ruled,  and  plaintifTs  demurrers  to  two  spe- 
cial pleas  of  privilege  overruled,  and  rulings 
certified.    Action  of  Circuit  Court  sustained. 

B.  L.  Clark,  of  Union,  and  Morton  &  Mohl- 
er,  of  Charleston,  for  plaintiff. 

Jno.  L.  Rowan,  of  Union,  and  T.  N.  Bead, 
of  Hinton,  for  defendant 

POFFENBARGER,  J.  The  rulings  certi- 
fied for  review  in  this  case  adversely '  dis- 
posed of  the  defendant's  demurrer  to  a  dec- 
laration charging  libel  of  the  plaintiff  and 
the  plaintifTs  demurrers  to  two  special  pleas 
of  privilege. 

All  of  the  questions  so  raised  and  disposed 
of  depend  largely  upon  the  relative  rights  of 
a  public  officer  or  agent  and  a  citizen  and 
taxpayer,  respecting  a  written  or  printed  pe- 
tition or  memorial  to  the  tribunal  appointing 
the  officer  and  having  power  to  remove  him 
for  cause,  charging  incompetence  and  mis- 
conduct, circulated  among  dtiasens  and  tax- 
payers for  signatures  and  afterward  adopt- 
ed by  such  tribunal,  as  charges  of  miscon- 
duct in  its  unsuccessful  proceeding  for  amo- 
tion of  the  officer.  Claiming  absolute  privi- 
lege for  such  a  publication  by  a  citizen  and 
taxpayer,  the  defendant  denied  the  legal  suf- 
ficiency of  the  declaration  charging  libel  in 
the  writing,  circulation,  and  filing  of  the  pe- 
tition. On  the  overruling  of  his  demurrer,  he 
filed  two  special  pleas,  in  one  of  which  he 
claimed  absolute  privilege  to  write  and  use 
the  paper  in  the  manner  complained  of,  and 
in  the  other  a  qualified  or  conditional  priv- 
ilege to  do  80. 

The  plaintiff,  a  civil  engineer  by  profession, 
held  the  office  of  county  road  engineer  of 
Monroe  county,  by  appointment  of  the  coun- 
ty court  of  that  county.  While  supervising  the 
grading  of  a  certain  portion  of  one  of  the  main 
roads  of  the  county,  he  became  involved  in 
controversies  with  some  of  the  citizens  re- 
specting the  use  of  it  and  means  of  travel 
between  the  town  of  Union  and  another  place 
called  Salt  Sulphur  Springs,  which  culminat- 
ed in  the  circulation  and  filing  of  the  petition 
to  the  county  court  It  sought  the  estab- 
lishment of  a  temporary  road  for  the  use  of 
the  public  in  lieu  of  the  existing  road,  while 
the  latter  was  undergoing  improvement 
and  removal  of  the  road  engineer  from  of- 
fice for  ''Incompetency  and  for  misfeasance 
and  malfeasance  in  office." 

lllght  in  the  defendant  to  seek  the  estab- 
lishment of  a  temporary  road,  by  means  of  a 
petition  to  the  county  court  seems  to  be  ad- 
mitted, and  the  charge  is  that  in  the  exer- 
cise of  such  right  and  under  cover  thereof, 
he  maliciously  and  wrongfully  sought  remov- 
al of  the  officer,  specifying  in  the  petition 


several  instances  of  alleged  misconduct  This 
basic  proposition  is  asserted  under  the  im- 
pression that  the  law  does  not  permit  a  citi- 
zen to  invoke  a  proceeding  for  amotion  of 
a  county  road  engineer,  notwithstanding  the 
authority  conferred  upon  county  courts  to 
remove  such  officers,  by  the  statute  (chapter 
43,  I  37,  Barnes'  Code  of  1018),  and  that 
therefore,  the  defendant  had.no  right  to  com- 
pose and  circulate  the  petition  for  signatures 
and  present  it  to  the  county  court  Though, 
the  statute  does  not  prescribe  nor  expressly 
authorize  such  procedure,  it  confers  the  povr- 
er  of  rttuoval  upon  county  courts,  saying  sach 
a  court  may  exercise  it  "upon  its  own  toU- 
tion  or  upon  complaint  by  the  state  road 
commission." 

[1]  Under  the  right  of  petition  guaranteed 
by  Const,  art  8,  |  16^  any  citizen  or  body  ct 
citizens  may  petition  public  officers  and  tri- 
bunals for  redress  of  grievances.  A  citi- 
zen and  taxi>ayer  has  such  interest  in  the 
public  roads  of  his  county  and  the  con- 
trol, management  and  improvement  there- 
of as  makes  incompetence,  misfeasance,  or 
malfeasance  on  the  part  of  officers  and  agents 
in  control  thereof  work  an  injury  and  griev- 
ance to  him.  He  may  therefore  rightful- 
ly complain  of  it  to  the  tribunal  appiHnt- 
tng  such  officers  and  agents,  and  having  pow- 
er to  direct  and  govern  their  action  and  to 
remove  them.  White  v.  NichoUs,  3  How.  206, 
11  L.  Ed.  591;  Tyree  v.  Harrison,  100  Va. 
640,  42  S.  £}.  296 ;  Kent  v.  Bongartz,  16  B.  I. 
72,  22  AU.  1023,  2  Am.  St  Bep.  870;  Gray 
V.  Pentland,  2  Serg.  &  R.  (Pa.)  23;  Decker 
V.  Gaylord,  35  Hun  (N.  Y.)  684;  Thorn  v. 
Blanchard,  5  Johns.  (N.  Y.)  508;  Blakeslee 
V.  CarroU,  64  Conn.  223,  29  AtL  473,  25  L.  B. 
A.  106;  18  Am.  &  Bug.  Ency.  L.  1040;  25 
Cyc.  389,  citing  numerous  authorities. 

But  the  privilege  thus  allowed  is  not  an 
absolute  one,  as  contended  by  the  attorney 
for  the  defendant.  It  raises  a  presumption 
of  good  faith  and  lack  of  malice  in  the  rep- 
resentations made,  in  consequence  of  which 
express  malice  must  be  established  by  alle- 
gation and  proof,  to  warrant  a  recovery. 
See  the  authorities  just  referred  to.  This 
declaration  expressly  alleges  malice  in  all 
the  charges  made.  The  petition  was  not  a 
pleading  filed  in  a  judicial  proceeding.  The 
statute  confers  no  right  upon  citizens  to  ini- 
tiate or  prosecute  a  removal  proceeding  by 
the  suing  out  of  process  and  filing  of  plead- 
ings. In  the  circulation  and  filing  of  such  a 
memorial,  they  exercise  only  the  right  of 
assembly  and  petition  for  the  redress  of 
grievances,  and  are  not  deemed  to  be,  in  any 
sense,  litigants.  County  Court  v.  Armstrong, 
34  W.  Va.  326,  12  S.  B.  488;  County  Court 
V.  Boreman^  34  W.  Va.  87,  11  S.  B.  747;  City 
of  Charleston  v.  littlepage,  78  W.  Va.  156, 
80  S.  E.  131,  51  L.  B.  A.  (N.  S.)  353.  The 
spreading  of  the  petition  on  the  record  or  the 
filing  thereof  as  for  charges  and  specifica- 
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tlons  of  grounds  of  remoral  was  the  act  of 
the  county  court,  and  did  not  legally  make 
the  petitioners  parties  to  the  proceeding. 
Bence  the  principles  announced  and  applied 
In  Johnson  y.  Brown,  13  W.  Va.  71,  and  ac- 
cording absolute  prlTllege  in  some  instances, 
do  not  apply  here. 

[2-4]  Although  the  charges  of  accusation 
of  criminal  offenses,  made  by  way  of  innu- 
endo in  the  declaration,  are  not  sustained 
by  the  terms  alleged  to  have  been  used  in  the 
petition,  the  language  used  there  was  libel- 
ous, if  ftilse,  for  it  branded  the  plaintiff  with 
Incompetence  in  his  profession  and  office,  neg- 
lect of  duty  and  misconduct  For  this  rea- 
son, it  is  actionable,  and  an  allegation  of  spe- 
cial damage  was  not  essential  to  the  right 
of  action  asserted.  Odgers,  lib.  &  SL  2,  17, 
25,  82;  26  Gya  S44,  346;  18  Am.  &  Bug. 
Sncy.  L.  942,  949;  Hoyle  ▼.  Young,  1  Wash. 
(Va.)  150, 1  Am.  Dec.  446. 

Though  privilege,  whether  absolute  or  con- 
ditional, may  be  proved  in  actions  f6r  Ubel, 
under  the  general  issue,  the  defense  may  be 
set  up  by  special  pleas,  since  they  are  in  the 
nature  of  a  confession  and  avoidance.  John- 
son V.  Brown,  cited ;  1  Chitty,  PL  (11th  Am. 
Ed.)  493. 

The  court  overruled  several  motions  to 
strike  out  words,  phrases,  and  (dauses  of  the 
plea.  Some  of  the  matter  thus  excepted  to 
constitutes  mere  surplusage,  and  the  residue 
of  it  may  not  be  essential.  Under  the  stat- 
ute authorizing  this  form  of  review,  the  ap- 
pellate court  is  required  and  empowered  only 
to  determine  the  legal  sufficiency  of  plead- 
ings, process,  and  service.  The  consumption 
of  time  necessary  to  correction  of  pleadings 
as  regards  form  only  cannot  be  deemed  to 
have  been  within  the  legislative  purpose.  We 
have  statutes  dispensing  with  matters  of 
mere  form.  Surplusage  In  pleadings  is  not 
substantially  harmful.  If  more  Is  claimed 
than  the  facts  set  up  confer,  the  trial  court 
has  ample  power  to  limit  the  parties  to  their 
actual  rights  by  its  rulings  in  the  course  of 
the  trial.  For  reasons  already  stated,  both 
the  declaration  and  the  pleas  are  found  to  be 
sufficient  in  law,  and  we  are  under  no  obU- 
gaticm  to  conduct  any  further  inquiries  up- 
on this  certificate. 


(8t  W.  Va  160) 

FISHER  T.  SOMMERVH/LB,   Judge,  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1919.) 

(SyUahuM  hy  the  Court.) 

1.  Husband  AirD  Wivb  4s»d03— Abandon-. 
iiBNT— Pbnai*     Statuis--Constitdtional- 

ITT. 

In  so  far  as  the  provislona  of  chapter  61  of 
the  Acts  of  the  Legislature  of  1917,  sections 


16c(l)  to  16c(9  of  diapter  144  of  Barnes*  Code 
of  1918  (Code  Supp.  1918,  |{  5179a-5179h).  pro- 
vide for  enforcement  of  the  duty  of  a  husband 
to  provide  for  the  support  of  his  destitute  wife 
and^  children,  pending  a  criminal  proceeding 
against  him  for  his  failure  to  support  them, 
without  just  cause,  they  are  constitutional  and 
valid. 

2.  CouBTS  ^=»43  —  BQumr  Jubisdiction  — 

POWEB  OF  LEOISXJLTUBE. 

The  Legislature  is  not  inhibited  by  anything 
in  the  Constitution  from  extending  the  powers 
and  jurisdiction  of  the  law  courts  to  subjects 
of  equity  cognizance. 

8.  JUBT  ^=»14(1)  —  RiOSF  TO  JUBT  TbIAL  — 

Abandonksnt  of  Wife. 
The  Constitution  does  not  guarantee  to  a 
husband  right  of  trial  by  jury  on  a  charge  of  in- 
excusable failure  to  support  and  maintain  his 
wife  and  children,  nor  on  an  issue  as  to  what 
amount  he  should  pay  for  such  purpose. 

4.  Husband  and  Wnrs  ^saSld  —  Criminal 
Pboceedino  FOB  Abandonmbnt^-Pbocebd- 

ING  FOB  SUPPOBT—MEBGEB. 

Although  said  statute  authorhses  initiation 
of  the  proceeding  for  support  and  a  criminal 
prosecution  at  the  same  time,  in  the  same  court 
and  on  a  single  complaint,  it  does  not  merge  or 
consolidate  the  two  proceedings  into  one,  nor 
make  the  former  an  aid  to  the  latter. 

5.  Husband  and  Wife  ^s>316— Abandon- 

HBN1>— PbOCSBDINOS—StaTUTB. 

The  complaint  and  the  warrant  Issued  there- 
on, under  it,  confer  jurisdiction  to  enforce  pay- 
ment of  money  for  temporary  support  and  to 
recognize  or  commit  the  accused  pending  an  In- 
quest by  the  grand  jury,  as  to  his  probable  guilt 
of  the  criminal  offense  charged  therein. 

6b  iNDIOniBNT    AND    INFOBHATION    ^=»2(4)— 
JUBT    <S»31(ll)~lNDlCTlfENT— NbCESSITT. 

Properly  construed,  said  statute  accords  to 
the  accused  the  benefit  of  the  constitutional 
goaranties  against  trial  without  an  indictment 
and  otherwise  than  by  a  jury,  in  respect  of  the 
criminal  offense  it  creates. 

Prohibition  by  George  E.  Fisher  against  J. 
B.  Sommerville,  Jndge,  and  others.  Writ  re- 
fused. 

Martin  Brown,  of  Moandsvllle,  for  peti- 
tioner. 

E.  T.  England,  Atty.  Gen.,  Henry  Nolte, 
Asst  Atty.  Gen.,  and  James  D.  Pftrrlott,  of 
Monndsville,  for  respondents. 

POFFBNBARGER,  J.  Upon  the  assnmp. 
tion  that  the  provisions  of  chapter  51  of  the 
Acts  of  the  Legislature  of  1917,  section  16c 
(1)  to  section  16c(8),  a  144,  Barnes'  Code 
1918  (Code  Supp.  1918,  S|  6179a-5179h),  au- 
thorizing the  juvenile,  circuit,  tntermediate, 
and  criminal  courts  to  convict  any  husband 
who  shall,  without  just  cause,  deseit  or 
willfully  neglect  or  refuse  to  provide  for  the 
support  and  maintenance  of  his  wife  in  des- 
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titute  or  necessitoius  circumstances,  or  any 
parent  who  shall,  without  lawful  excuse,  de- 
sert or  willfully  neglect  or  refuse  to  provide 
for  the  support  and  maintenance  of  his  or 
her  legitimate  or  illegitimate  child  or  chil- 
dren under  the  age  of  16  years,  in  like  cir- 
cumstances, of  a  misdemeanor  punishable  by 
a  fine  or  imprisonment  or  both,  and  to  sub- 
stitute for  such  punishment,  in  its  discretion, 
an  order  requiring  payment  of  money  for 
the  support  and  maintenance  of  the  neglect- 
ed person,  is  unconstitutional  because  it  fails 
to  provide  for  inquiry  and  indictment  by  a 
grand  jury,  as  a  condition  precedent  to  right 
of  trial  and  punishment,  the  plaintiff  seeks 
a  writ  of  prohibition  to  inhibit  and  restrain 
the  circuit  court  of  Marshall  county  from 
proceeding  against  him  under  said  statute. 

The  statute  provides  for  the  making  of  an 
order  of  arrest  by  the  court  or  the  judge 
thereof,  founded  upon  a  complaint  to  be 
filed  by  the  wife,  child,  children,  or  any  oth- 
er person.  Under  this  order,  a  warrant  is 
Issued,  commanding  the  apprehension  of  the 
accused  and  liis  production  in  court  or  before 
the  judge  thereof  in  vacation,  to  answer  the 
complaint  and  to  be  further  dealt  with  ac- 
cording to  law.  As  to  any  inquiry  or  indict- 
ment by  a  grand  jury,  the  act  is  idlent. 

The  proceeding  against  the  plaintiff.  In- 
stituted by  his  wife  under  this  statute,  has 
not  progressed  to  final  judgment  Being  ad- 
vised of  the  issuance  of  the  warrant,  he  vol- 
untarily appeared  and  resisted  it,  d^iying 
the  validity  of  the  statute  and  also  his  lia- 
bility under  it,  in  case  of  the  overruling  of 
his  contention  as  to  its  validity,  on  the 
ground  of  desertion  on  the  part  of  the  com- 
plainant. His  motion  to  quash  the  com- 
plaint and  warrant  having  been  overruled, 
he  pleaded  not  guilty  and  caused  to  be  en- 
tered upon  the  record  a  declaration  of  his 
willingness  at  all  times  to  sui^;>ort  his  wife, 
the  actual  provision  of  such  support,  her 
rejection  thereof  through  the  influence  of 
her  parents,  and  his  offer  to  take  her  back 
to  his  home.  Thereafter,  the  court,  on  the 
hearing  of  testimony,  required  him  to  enter 
into  a  recognizance  to  appear  on  the  first  day 
of  the  next  regrular  term  of  the  court  to  an- 
swer an  indictment  in  the  event  of  the  find- 
ing thereof  by  the  grand  jury.  A  few  days 
later,  the  wife,  after  notice,  filed  a  petition 
in  the  cause  praying  an  order  requiring  him 
to  pay  her  money  for  her  support,  under  the 
provision  of-  the  statute  empowering  the 
eourt  to  "enter  such  temporary  order  as  may 
seem  just,  providing  for  the  support  of  the 
deserted  wife  or  children,  or  both,  pendente 
lite."  A  motion  to  quash  the  petition  and  a 
demurrer  thereto  having  been  overruled,  the 
court,  after  considering  the  evidence  previ- 
ously taken  on  the  return  of  the  warrant, 
and  the  offer  made  by  the  husband,  entered 
an  order  requiring  him  to  pay  the  wife  $80 
per  month  duiing  the  pendency  of  the  pro- 
ceeding.   It  is  to  prevent  the  enforcement  of 


this  order  that  he  seeks  a  writ  of  prohild^ 
tion. 

[1]  The  primary  and  ultimate  purpose  of 
the  statute  is  coercion  of  provision  for  sup- 
port of  deserted  wives  and  children  by  those 
upon  whom  the  law  places  the  burden  of 
their  support,  when  they,  being  able  to  pro- 
vide it,  refuse  to  do  so.  Jurisdiction  for 
such  purpose,  as  between  husband  and  wife, 
has  been  held  and  exercised  by  the  courts 
of  equity  for  centuries.  They  alone,  under 
the  common-law  and  equity  principles,  were 
competent  to  enforce  matrimonial  obliga- 
tions. The  legal  unity  of  husband  and  wife, 
and  their  inability  to  make  contracts  with 
one  another  that  courts  of  law  could  take 
cognizance  of  or  enforce,  made  the  equity 
court  the  only  forum  in  which  their  rights 
against  one  another  could  be  asserted.  The 
policy  of  the  law  committed  the  delicate 
relations  of  husband  and  wife,  in  so  far  as 
they  were  judicially  cognizable,  to  the  en- 
lightened conscience  and  judgment  of  the 
chancellor,  not  the  inflexible  rules  of  law. 
But  this  method  of  procedure,  like  all  oth- 
ers, had  its  defects  which  the  Legislature 
has  endeavored  to  remedy  by  the  passage  of 
the  act  in  question.  It  gives  a  summary  and 
cumulative  remedy  and  a  harsher  one  than 
that  afforded  by  the  equity  courts  and,  to  re- 
strain and,  if  possible,  suppress  the  evil  of 
dereliction  of  marital  and  parental  duty» 
as  well  as  to  provide  a  more  efficacious  means 
of  enforcing  performance  of  such  duties,  it 
has  made  willful  neglect  thereof  criminaL 
In  view  of  the  necessity  of  vesting  the  juris- 
diction of  the  criminal  procedure  in  the  law 
courts  and  the  undesirability  of  distributing 
the  two  branches  of  the  subject  to  the  two 
recognized  classes  of  courts  of  general  juris- 
diction, the  Legislature  has  conferred  upon 
the  law  courts,  to  a  limited  extent,  a  juris- 
diction formerly  exercised  by  the  courts  of 
equity.  This  is  not  unusual  in  legislation. 
There  are  a  great  many  cumulative  legal  rem- 
edies, and  the  acts  creating  them  are  every- 
where held  to  be  valid  and  constitutional. 

[2-4]  The  extension  of  the  jurisdiction  of 
the  law  courts  to  the  enforcement  of  per- 
formance of  the  husband's  duty  to  support 
and  maintain  his  wife  does  not  alter  the 
character  of  the  duty,  nor  enlarge  the  rights 
of  the  husband.  In  the  equity  courts,  he  was 
not  entitled  to  have  a  jury  determine  wheth- 
er he  had  neglected  performance  of  the  duty 
or  what  sum  of  money  the  wife  was  entitled 
to  have  for  her  maintenance.  Having  no 
such  constitutional  right  under  equity  pro- 
cedure, he  could  not  have  had  it  at  all,  for 
the  duty  was  enforceable  only  in  equity.  Kx- 
tension  of  the  jurisdiction  of  the  law  courts 
to  a  case  formerly  cognizable  only  in  equity, 
without  provision  for  a  jury  trial,  involves 
no  more  than  the  difference  between  a  judge 
of  a  law  court  and  a  chancellor,  and  noth- 
ing in  the  Constitution  either  expressly  or 
impliedly  withholds  power  from  the  Legisla^ 
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tare  to  make  sudi  an  extension.  As  It  In- 
volves no  alteration  of  the  substantive  right 
<x>nstitntlng  the  subject-matter,  whether  It 
£hall  be  done  or  not  Is  a  question  of  mere  ex- 
pediency or  public  policy  falling  clearly  with- 
in the  domain  of  legislative  power.  There 
are  many  exceptions  to  the  constitutional 
rule  Inhibiting  trial  without  a  Jury  (Ex  -parte 
Jones  et  aU  71  W.  Va.  567,  5d6,  77  S.  E. 
1029,  46  L.  R.  A.  [N.  S.]  1030,  Ann.  Gas. 
19140,  31),  and  this  is  one  of  them. 

The  exercise  of  this  power  by  the  law 
courts  is  not  an  incident  of  the  procedure  for 
enforcement  of  criminal  liability  authorized 
by  the  act,  to  be  conducted,  at  the  same  time 
and  Initiated  by  the  same  complaint.  Nor  is 
it  an  aid  to  such  procedure.  The  two  au- 
thorized proceedings  start  at  the  same  time 
and  on  the  same  complaint,  but  they  are 
clearly  separable  in  character,  progress,  and 
operation.  The  complaint  makes  out  a  pri- 
ma fade  case  for  a  temporary  allowance  or 
award  of  sui^rt,  as  the  verified  bill  or  an- 
swer or  petition  and  affidavit  did  in  equity. 
It  continues  until  the  final  hearing,  when  a 
permanent  allowance  or  award  is  made  or 
refused  agreeably  to  the  determination  of 
the  controversy  on  its  merits.  In  equity, 
that  was  effected  by  the  decree  on  the  mer- 
its. Here,  it  is  to  be  effected  by  the  trial  of 
the  Indictment,  if  one  is  returned,  and,  in  the 
event  of  a  failure  to  indict,  l^  the  discharge 
of  the  accused.  In  either  event,  the  tem- 
porary allowance  ends.  The  criminal  prose- 
cution could  go  on  without  the  award  of 
money  for  support,  and  maintenance  could  be 
enforced  without  the  criminal  prosecution. 
An  amalgamation  of  the  two  subjects  is  not 
a  necessary  incident  of  their  contemporane- 
ous cognizance  in  the  same  court  Since  the 
Lieglslature  could  have  authorized  either  of 
the  proceedings  without  the  other,  it  is  ob- 
vious that  it  could  authorize  simultaneous 
prosecution  thereof  in  the  same  court  on  the 
same  complaint,  without  intention  to  merge 
one  of  them  in  the  other.  No  terms  indica- 
tive of  intent  to  merge  them  are  found  any- 
where in  the  statute. 

[S,  I]  After  having  provided  tor  the  arrest 
of  the  accused  and  production  of  his  body  in 
court  to  answer  the  complaint,  the  statute 
prescribes  procedure  for  enforcement  of  the 
duty  of  support,  with  the  consent  of  the  ac- 
cused before  trial*  or  in  the  discretion  of  the 
court,  on  a  plea  of  guilty  or  a  conviction,  in 
lieu  of  a  Judgment  imposing  a  fine  or  im- 
prisonment or  both,  or  in  addition  to  the  pen- 
alty* Trial  is  mentioned,  but  the  mode 
thereof  is  not  prescribed.  Without  disre- 
garding or  contravening  any  of  the  words  of 
the  act,  the  complaint  may  be  used  as  the  ba- 
sis of  a  commitment  to  await  an  indictment 
or  a  recognizance  to  appear  and  answer  it, 
as  well  as  the  foundation  of  an  order  requir- 
ing payment  of  money  for  support 


Resort  to  the  Constitution,  the  common 
law,  and  general  statutes  relating  to  crimi- 
nal procedure  for  the  method  of  trial  for  the 
criminal  offense  created  by  the  act,  does  not 
imply  or  involve  any  addition  to  its  terms. 
When  the  Legislature  makes  an  act  a  crimi- 
nal offense  and  prescribes  the  punishment, 
the  general  laws  relating  to  procedure  in 
criminal  cases  become  applicable  to  it,  with- 
out incorporation  thereof  into  the  creating 
act  by  words  of  reference  or  otherwise.  To 
prescribe  the  procedure  in  a  statute  creating 
a  new  offense  would  be  both  unusual  and  un- 
necessary, unless  the  Legislature  contemplat- 
ed something  different  from  the  ordinary 
procedure.  If,  in  this  act,  it  had  expressly 
required  the  trial  to  be  had  on  the  complaint, 
intention  to  dispense  with  an  indictment 
would  have  been  expressed,  and  the  statute 
would  not  have  been  susceptible  of  the  inter- 
pretation the  trial  court  has  given  it  As 
it  did  not  do  so -and  is  silent  as  to  the  mode 
of  trial,  the  court  properly  construed  it  as  it 
would  have  construed  and  applied  any  other 
statute  creating  an  offense  and  prescribing 
the  punishment  It  correctly  regarded  the 
support  proceeding  and  the  criminal  pro- 
ceeding as  separable  and  dealt  with  them 
separately. 

Perceiving  no  constitutional  Infirmity  in 
the  statute  nor  any  lack  of  Jurisdiction  In 
the  circuit  court,  we  decline  to  award  the 
writ  prayed  for. 


(83  W.  Va.  166) 

POCCABDI,  Royal  Consul  of  Italy,  v.  OTT, 
State  Compensatioxi  Com'r. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1919.) 

(SylldhuM  hy  the  Court,) 

1.  Masteb  and  Sebvant  ^=s»398— Wobkmeit's 
Compensation  Law  —  PABXicacPATioN  in 
E^UND— Appuoation. 

To  entitle  an  applicant  to  partldpate  in 
the  Workmen's  Compensation  Fund  he  must 
have  file^  his  appUcation  with  the  compensation 
commissioner  within  six  months  after  the  date 
of  death  or  injury  of  the  person  on  whose  ac- 
count the  claim  is  made,  as  required  by  section 
89  of  the  Workmen's  Compensation  Act  (Code 
Supp.  1918,  §  695). 

2.  Masteb  and  Sebvant  ^=a398^W0BK]CEN'8 

COVFXNSATION   AOT— APFUCATION    FOB   RE- 
LIEF—DATE  or  Filing. 

Neither  the  date  of  the  mailing  or  posting  of 
such  application  nor  the  date  when  by  due 
course  it  should  have  reached  the  compensation 
commissioner  can  be  treated  as  the  date  of  the 
filing  of  such  application  in  order  to  bring  it 
within  the  provision  of  the  statute,  although 
such  delay  may  have  been  dne  to  the  existence 
of  a  state  of  war  not  between  the  United  States 
and  the  country  in  which  such  application  was 
posted,  the  statute  not  in  terms  suspending  the 
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operation  of  the  statute  of  limitations  in  snch 
cases. 

Appeal  from  order  of  State  Compensation 
Commissioner. 

Proceeding  by  Gaetano  Poccardl*  Royal 
Oonsul.  of  Italy,  etc.,  against  Lee  Ott,  State 
Compensation  Cbmrnlissloner,  to  vacate  an  or- 
der, refusing  to  consider  a  claim  of  the  al- 
leged dependents  of  Pletro  Oarufl,  deceased* 
or  to  allow  compensation  to  them,  and  to  re* 
quire  the  conunlssloner  to  award  them  com- 
pensation. Order  of  oommissioner  affirmed, 
and  petition  denied. 

Jo&  W.  Henderson,  of  Philadelphiat  Pa., 
for  appellant 

E.  T.  Ebgland,  Atty.  Gen.,  and  Frank  live- 
ly, Aset  Atty.  Gen.,  for  app^ee. 

MILLER,  P.  Petitioner  on  behalf  of  the 
alleged  dependents  of  Pletro  Garufi,  deceased, 
seeks  by  this  proceeding  to  vacate  the  order  of 
the  State  Compensation  Oommissioner,  made 
on  May  18,  1918,  refusing  to  file  or  considw 
their  dalm  and  to  allow  o(»npensatlon  to 
said  dependents,  being  the  widow  and  daugh« 
ter  of  said  decedent,  and  to  require  said  com- 
missioner to  rec^ve,  award  and  allow  them 
compensation  pursuant  to  the  statute  creat- 
ing the  Workmen's  Compensation  Fund. 

[1]  The  sole  ground  for  the  commissioner's 
action  as  shown  by  his  opinion  and  repott 
was  that  the  claim  for  such  compensation 
was  not  made  In  du€i  form  or  in  any  form 
within  six  months  from  and  after  the  death 
of  the  decedent  as  required  by  section  80  of 
the  Workmen's  Compensation  Act  (Code  Supp. 
1918,  §  695),  citing  and  relying  upon  the  con- 
struction and  application  of  said  section  in 
the  recent  case  of  Culurldes  v.  Ott,  Commis- 
sioner, 78  W.  Ya.  696,  90  S.  B.  270. 

In  the  case  cited  there  had  been  a  bona  fide 
though  defective  application  made  for  com- 
pensation within  the  limitation  prescribed  by 
the  statute.  We  decided  that  by  giving  the 
statute  the  liberal  construction  required  by 
the  provisions  thereof,  the  defective  applica- 
tion supplemented  as  It  was  by  other  proceed- 
ings, constituted  a  valid  application  for  such 
compensation,  warranting  payment.  But,  we 
said  in  that  case,  what  the  statute  plainly 
prescribes,  that  where  no  attempt  is  made  to 
prepare  and  file  an  application  within  the 
required  six  months,  the  claim  cannot  be  al- 
lowed, holding  the  statute  in  this  respect 
to  be  imperative. 

The  only  answer  made  to  this  propositipn 
and  the  order  of  the  commissioner  is:  First, 
that  as  the  formal  application,  mailed  at 
Fiumedlnlsi,  Messina,  November  6^  1917,  was 


delayed  in  transmission  on  account  of  the  ex- 
istence of  a  state  of  war,  not  between  the 
United  States  of  America  and  the  Kingdom  of 
Italy,  but  between  them  and  the  Central  Pow- 
ers of  E]urope,  did  not  reach  and  was  not  filed 
with  the  ocHnmissioner  imtU  December  13, 
1917,  the  application  should  be  cmisidered 
made  as  of  the  date  of  posting  or  at  least  as 
of  the  date  when  according  to  the  usual  time 
required  for  transmission,  about  twelve  days, 
the  same  should  have  been  received  and  filed 
with  the  commissioner.  Second,  that  to  de- 
prive the  ai^licants  of  compensation  under 
the  facts  assumed  In  the  first  prc^iosltion  is 
(^posed  to  all  theories  of  constitutional  and 
private  international  law  suspending  the 
operation  of  the  statute  of  limitations  during 
the  existence  of  war  delaying  or  preventing 
intercommunication  between  citizens  of  the 
belligerent  powers. 

On  the  first  proposition  it  Is  sufficient  to 
answer  that  the  statute  makes  no  exception 
in  favor  of  delayed  applications;  it  is  impera- 
tive. To  entitle  the  applicant  to  participate 
in  the  compensation  fund,  he  must  substan- 
tially comply  with  the  statute.  Luckie  v. 
Merry,  9  N.  C.  C.  A.  895,  note  906,  and  cases 
cited.  The  English  act  of  1906,  section  2,  as 
shown  in  the  Luckie  Case,  suspends  the  oper- 
ation of  the  statute  of  limitations  under  cer- 
tain circumstances  such  as  mistake,  absence 
and  other  causes.  But  our  stat\ite  contains 
no.  such  provision,  and  such  provision  can- 
not be  interiwlated  under  the  most  liberal 
rules  of  construction.  Lewis'  Sutherland 
Statutory  Constnicticn,  section  367.  The  rec- 
ord shows  that  petitioner  was  promptly  no- 
tified of  the  death  of  decedent  a  very  few 
days  after  it  occurred,  and  If  anything  could 
excuse  the  delay,  it  has  not  been  sufficiently 
shown  so  as  to  justify  any  exception  to  the 
limitation  of  the  statute. 

[2]  On  the  other  proposition,  involving  the 
existence  of  a  state  of  war,  it  is  sufficient  to 
answer  that  the  rule  or  principle  invoked  is 
not  applicable  except  as  between  citizens  of 
exposing  belligerent  states,  and  when  the 
courts  of  the  one  are  closed  to  the  citizens  of 
the  other.  As  the  Kingdom  of  Italy  and  the 
Government  of  the  United  States  of  America 
were  not  at  war  between  themselves^  but  were 
united  against  a  common  enemy,  the  rules 
of  international  law  so  appeared  to  have  no 
application.  Besides,  no  suffid^it  excuse  is 
offered  by  any  proof  why  the  application 
could  not  have  been  made  on  time.  Wood  on 
Limitations,  section  6;  Buswell  on  Limita- 
tions, section  129. 

For  the  foregoing  reasons  we  must  affirm 
the  order  of  the  oommissioner  and  deny  the 
petitioner  the  relief  prayed  for. 
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STATB  ▼.  COWGER.    (0.  0.  No,  72.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1919.) 

(Svllahug  hy  the  Court,) 

1.  Bbbach  of  the  Psaob  ^s920— Wabbani^- 
complainant. 

A  peace  warrant  alleging  no  facts  or  cir- 
cumstances from  which  the  justice,  or  the  court 
on  appeal,  can  determine  whether  the  fear  of  the 
complainant  is  well  founded,  should  be  quashed. 

2.  Bbeach  of  the  Pkacb  ^=s»21— Revzkw— 
Moot  Question. 

The  validity  of  a  warrant  on  which  a  de- 
fendant has  been  required  to  give  bond  to  keep 
the  peace  for  a  period  of  six  months,  being  cer- 
tified to  this  court  under  the  provisions  of  sec- 
tion 1,  c  135,  Barnes'  Code  of  W^t  Virginia 
(Code  Supp.  1918»  (  4961),  does  not  become  a 
moot  question  because  the  period  covered  by  the 
bond  expires  before  the  question  can  be  decided 
by  this  court  in  view  of  the  power  under  sec- 
tion 6k  c  158  (Code  1913,  f  5497),  to  require 
appellant  to  give  a  new  recognisanoe. 

Certified  questions  from  C^cuit  Court, 
Webster  County. 

Hyson  H.  Cowger  was  arrested  on  a  peace 
warrant  Issued  by  a  Justice  of  the  peace  and 
required  to  give  bond  to  keep  the  peace,  and 
after  gjMng  the  bond,  he  appealed  to  the  cir* 
cult  court,  and  moved  to  quash  the  war- 
rant Motion  overruled  and  validity  of  war- 
rant certified.  Order  overruling  the  motion 
to  quash  reversed  and  cause  remanded. 

J.  M.  Hoover  and  W.  S.  Wysong,  both  of 
Webster  Springs,  for  the  State. 

W.  T.  Talbott,  of  Webster  Springs,  for  de- 
fendant. 

WILLIAMS,  X  Defendant  was  arrested 
on  a  peace  warrant  issued  by  a  Justice  of  the 
peace  and  required  to  give  bond  to  keep  the 
peace  for  a  period  of  six  months  from  the 
9th  of  Julj,  1918.  He  gave  the  bond,  and 
appealed  to  the  circuit  court,  and  then  moved 
to  quash  the  warrant  on  the  ground  that  it 
failed  to  show  any  facts  or  circumstances 
from  which  the  Justice  could  determine  that 
defendant  intended  to  commit  an  offense. 
The  court  overruled  his  motion,  and  certified 
the  question  of  the  validity  of  the  warrant 
to  this  court  for  its  determination. 

The  warrant  sets  forth  the  following  com- 
plaint made  before  the  Justice : 


u^ 


'Whereas,  S.  S.  Degarmo  has  this  day  made 
complaint  and  information  on  oath  before  me, 
H.  F.  Hines,  a  justice  of  said  county,  that  there 
is  good  cause  to  fear  that  Hyson  H.  0>wger, 
within  the  county  and  state  aforesaid,  intends 
to  commit  an  offense  against  the  persoh  and 
property  of  another,  to  wit,  the  person  and 
property  of  8.  S.  Degarmo  and  against  the  per- 
son and  property  of  Ina  F.  Degarmo." 


Then  follows  the  warrant,  commanding 
that  the  defendant  be  arrested  and  brought 
before  the  Justice  to  answer  the  complaint 

[1]  This  proceeding  is  had  under  chapter 
153  of  the  Code  of  West  Virginia,  designed 
for  the  prevention  of  crime.  Section  2  of 
that  chapter  (sec.  6493)  reads  as  follows : 

'If  complaint  be  made  to  any  justice,  that 
there  is  good  cause  to  fear  that  a  person  intends 
to  commit  an  offense  against  the  person  or  prop- 
erty of  another,  he  shall  examine  on  oath  the 
complainant  and  any  witnesses  who  may  be 
produced,  reduce  the  complaint  to  writing  and 
cause  it  to  be  signed  by  the  complainant" 

Although  the  statute  does  not  prescribe 
any  forin  for  such  complaint,  it  should,  nev- 
ertheless, state  sufildent  facts  or  circum- 
stances to  enable  the  Justice  to  determine 
whether  or  not  complainant  had  any  reason 
to  fear  that  some  i>articular  offense  Is  about 
to  be  committed;  it  Is  not  enough  to  say 
that  he  fears  an  "offense"  will  be  committed. 
That  is  a  mere  conclusion.  The  facts  and 
circumstances  on  which  his  apprehension  is 
based  should  be  stated  in  order  that  the  Jus- 
tice may  see  whether  or  not  the  fear  is  Jus- 
tified, and  whether  or  not  the  design  of  the 
defendant,  if  carried  into  execution,  would 
constitute  an  offense  in  law.  It  is  the  common 
right  of  every  one,  against  whom  complaint  is 
made,  to  be  fully  apprised  of  the  matter  with 
which  he  is  charged,  in  order  that  he  may 
prepare  to  combat  the  charges  and  make  his 
defense.  If  he  is  not  informed  of  the  charg- 
es, how  can  he  be  pr^;>ared  to  meet  them? 
That  he  should  thus  be  fully  Informed  is 
clearly  indicated  by  the  language  of  the  stat- 
ute. It  requires  the  Justice  to  examine  the 
complainant  and  his  witnesses  on  oath,  re- 
duce the  complaint  to  writing  and  have  it 
signed  by  the  complainant  Section  3  (sec 
5494)  then  requires  him,  "if  it  appear  prop- 
er," to  issue  his  warrant,  reciting  therein  the 
complaint,  evidently  for  the  purxKwe  of  in- 
forming the  defendant  of  the  matter  with 
which  he  is  charged. 

"The  warrant  should  show  that  some 
threat  was  made,  or  should  state  circum- 
stances from  which  the  court  can  determine 
whether  or  not  the  fear  expressed  is  well 
founded."  5  Cyc  1031.  Bradstreet  v.  Fer- 
guson, 23  Wend.  (N.  Y.)  638. 

"A  peace  warrant  in  which  ia  alleged  no 
threat,  fact,  or  circumstance  from  which  the 
court  can  determine  whether  the  fear  of  the 
prosecutor  is  well  founded  should  be  quash- 
ed." State  V.  Coram,  83  N.  C.  604,  citing 
State  V.  Oooley,  78  N.  G.  538.  See,  also,  State 
V.  Cooghlin,  19  Kan.  537. 

[2]  Having  given  a  bond  to  keep  the  peace 
for  a  period  of  six  months,  and  that  time 
having  expired  on  the  10th  of  January,  1919, 
the  attorney  for  the  state  makes  the  point 
that  the  question  presented  to  this  court  la 
now  moot    We  do  not  tiiink  bo,  for  the  rea- 
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son  that,  on  appeal  from  a  Jastlce,  the  court 
is  authorized  by  section  6  of  said  chapter 
(sec  5497),  either  to  dismiss  the  complaint 
or  affirm  the  Judgment  of  the  Justice  and 
make  such  order  as  it  sees  fit  as  to  the  costs ; 
or  the  court  may  require  the  appellant  to 
give  a  new  recognizance,  if  it  sees  fit  The 
court  has  the  power  to  require  the  appellant 
to  enter  into  a  new  recognizance  for  an  ex- 
tended period.  He  Is  therefore  vitally  in- 
terested in  having  the  question  of  the  valid- 
ity of  the  warrant  passed  on  by  this  court 
The  order,  overruling  defendant's  motion 
to  quash  the  warrant,  will  be  reversed,  and 
the  cause  remanded. 


(88  W.  Va.  149) 

CLIFTON  V.  CLIFTON.    (No.  71.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  ldl9.) 

(8yUahu9  5y  the  Cowrt,) 

1.  Husband  and  Wzfb  ^s»4,  289— Obuqa- 
TioN   TO   SuppoBT— 'EN70BCKiaENi>— E>Qnrrr 

JUBISDIOnON. 

There  Is  an  obligatioii  upon  a  husband  to 
support  and  maintain  his  wife,  and  unless  by 
her  conduct,  or  for  some  other  reason,  he  is 
discharged  therefrom,  a  court  of  equity  has  ju- 
risdiction to  enforce  the  performance  of  such 
duty,  as  well  upon  the  ground  of  the  wife's  dis- 
ability to  maintain  an  action  at  law  against  him, 
because  of  the  relationship,  as  upon  the  ground 
of  inadequacy  of  any  remedy  whidi  courts  of 
law  are  competent  to  afford. 

2.  BqurrT  ^=»44— Jubisdiction  —  Legisla- 
tion. 

Courts  of  equity  are  not  deprived  of  the 
jurisdiction  theretofore  possessed  and  exercised 
by  them  by  an  act  of  the  Legislature  conferring 
jurisdiction  upon  courts  of  law  to  grant  similar 
relief,  unless  such  act  evinces  a  plain  intent  to 
take  away  the  jurisdiction  of  equity ;  otherwise 
such  jurisdiction  will  thereafter  be  exercised 
concurrently  by  both  courts  of  law  and  equity. 

8.  Husband  and  Wot  ^=9289— Suppobt  or 
WiFB  —  EInfobgembnt— Bquitt  Jubibdio- 
Tio  N— Statute. 

Chapter  51  of  the  Acts  of  the  Legislature 
of  1917  (Cod.e  Supp.  1918,  S{  5179a-^179h),  in 
reladon  to  the  desertion  and  nonsupport  of 
wife  and  children,  and  providing  punishment 
therefor,  does  not  deprive  courts  of  equity  of 
the  jurisdiction  theretofore  possessed  to  enter- 
tain a  suit  by  a  wife  to  compel  her  husband, 
who  refuses  to  do  so,  to  make  proper  provision 
for  her  support  and  maintenance. 

Certified  Questions  from  CSircuit  Court, 
Webster  County. 

BUI  by  Elizabeth  (Clifton  against  John  Z. 
Clifton  seeking  maintenance  and  support 
from  defendant,  her  husband,  independent 


of  any  relief  by  way  of  divorce.  Demurrer 
to  bill  overruled;  and  ruling  certified  from 
the  circuit  court  Ruling  of  circuit  court  sus- 
tained. 

W.  T.  Talbott,  of  Webster  Springs,  for 
plaintlfT. 

W.  S.  Wysong,  of  Webster  Springs,  for  de- 
f^idant 

BITZ,  J.  Plaintiff's  bill  alleges  her  mar- 
riage to  the  defendant  some  14  or  15  years 
prior  to  the  institution  of  the  suit.  It  alleg- 
es his  subsequent  desertion  and  abandonment 
of  her,  that  he  otherwise  maltreated  her,  and 
charges  his  failure  and  refusal  to  make  pro- 
vision for  her  proper  maintenance  and  sup- 
port Facts  are  averred  showing  the  defend- 
ant's ability  to  make  such  provision,  and  the 
court  is  asked  to  enter  a  decree  requiring 
him  to  pay  such  reasonable  amount  as  may 
be  determined  to  be  proper  and  sulficient  for 
the  support  of  the  plaintiff.  It  will  be  ob- 
served that  this  is  a  pure  bill  by  the  plain- 
tiff to  secure  her  maintenance  and  support 
from  her  husband  independent  of  any  relief 
by  way  of  divorce.  A  demurrer  to  the  bill 
was  overruled  by  the  circuit  court,  and  the 
propriety  of  that  ruling  certified  to  this  court 
for  its  decision. 

[1]  It  is  insisted  by  the  defendant  that  the 
court  is  without  jurisdiction  to  entertain  a 
bill  by  a  wife  against  her  husband  seeking 
only  maintenance  and  support,  and  not  pray- 
ing for  divorce.  The  contention  made  is 
that  the  court  only  has  jurisdiction  to  grant 
such  relief  as  an  incident  to  divorce.  It  is 
quite  true  that  the  statute  conferring  juris- 
diction upon  courts  of  equity  to  hear  and  de- 
termine divorce  cases  also  ccmfers  jurisdic- 
tion to  award  alimony,  both  temporary  and 
permanent,  as  incident  thereto ;  but  does  this 
provision  mark  the  limits  of  the  jurisdiction 
of  a  court  of  equity  In  this  regard?  It  can- 
not be  doubted  that  there  is  a  legal  and  bind- 
ing obligation  upon  every  husband  to  support 
his  wife,  unless  she,  by  her  conduct,  relieves 
him  thereof,  and  can  it  be  said  that  where 
such  an  obligation  exists  there  is  no  remedy 
for  its  enforcement,  that  the  aggrieved  par^ 
must  depend  entirely  upon  the  will  and  pleas- 
ure of  the  one  from  whom  the  obligation  is 
due?  It  is  a  familiar  maxim  of  the  law 
that  there  is  no  wrong  without  a  remedy,  and 
surely  a  wife  who  is  denied  sui%>ort  by  her 
husband  is  wronged,  and  it  is  the  duty  of  the 
properly  constituted  authorities  to  provide 
her  a  remedy  for  the  redress  of  that  wrong. 
It  will  not  do  to  say  that  she  may  bring  suit 
for  divorce  and  get  support  and  maintenance 
as  an  incident  to  any  relief  granted  in  such 
suit  She  may  not  desire  a  divorce ;  in  fact, 
the  grounds  may  not  be  sufficient  to  justify 
the  awarding  of  a  divorce.  It  would  be  un- 
just and  inequitable  to  force  her  to  accept 
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relief  wMch  she  does  not  want  in  order  to 
secure  the  relief  which  she  does  desire,  and 
to  which  she  Is  Justly  entitled.  Because  of 
the  relation  of  husband  and  wife,  this  obli- 
gation cannot  be  enforced  In  a  court  of  law. 
As  we  held  in  Bolyard  ▼.  Bolyard,  79  W.  Va. 
554,  91  S.  E.  529,  L.  R.  A.  1917D,  440,  courts 
of  law  have  no  Jurisdiction  to  entertain  a  suit 
by  a  wife  against  her  husband.  While  she 
is  laboring  under  the  disability  of  coverture, 
a  court  of  equity  alone  has  the  power  to 
grant  her  relief.  There  is  another  reason 
why  resort  to  equity  is  proper  in  such  case, 
even  though  the  disability  because  of  rela- 
tionship did  not  exist,  and  that  is  that  any 
remedy  whidt  a  court  of  law  is  competent  to 
give  would  be  entirely  inadequate.  The  neg- 
lected wife  might  bring  an  action  at  law  on 
the  obligation  which  her  husband  owes  to 
her,  but  because  of  the  uncertainties  of  hu- 
man life,  the  liability,  of  the  fortunes  of  the 
parties  to  change  either  for  the  better  or  for 
the  worse,  any  Judgment  which  such  a  court 
might  render  would  likely  not  even  approxi- 
mate a  Just  determination  of  the  rights  in- 
volved ;  while,  on  the  other  hand,  a  court  of 
equity  can  grant  relief  exactly  commensurate 
with  the  obligation  imposed  upon  the  hus- 
band, and  to  which  the  wife  is  entitled.  This 
question,  however,  is  not  an  open  one  in  this 
state.  It  was  before  this  court  in  the  case 
of  Lang  v.  Lang,  70  W.  Va.  205,  73  S.  E. 
716.  38  L.  R.  A.  (N.  S.)  950,  Ann.  Oas.  1913D, 
1129.  In  that  case  the  Jurisdiction  was  sus- 
tained, and  upon  a  review  of  the  authorities 
there  cited  we  are  of  opinion  that  the  conclu- 
sion reached  is  a  sound  one. 

[2,  3]  The  defendant  insists,  however,  that 
chapter  51  of  the  Acts  of  1917  (Code  Supp. 
1918,  H  5179a-5179h),  being  an  act  relating  to 
the  desertion  and  nonsupport  of  wife  and 
children,  and  providing  punishment  therefor, 
furnishes  the  deserted  wife  a  means  of  com- 
plete and  adequate  redress,  and  that  there- 
fore a  court  of  equity  wUl  not  entertain  a 
bill  for  that  purpose.  Eiven  though  that  act 
does  furnish  a  means  by  which  a  court  of 
law  can  grant  relief  in  such  cases,  does  that 
deprive  courts  of  equity  of  the  Jurisdiction 
which  they  theretofore  possessed?  It  seems 
to  be  quite  well  settled  that,  where  equity 
has  Jurisdiction  of  a  subject-matter,  the  fact 
that  the  Legislature  by  a  statute  gives  a 
remedy  at  law  therefor  does  not  deprive  the 
equity  courts  of  their  Jurisdiction,  unless  the 
statute  so  expressly  declares.  The  Jurisdic- 
tion thereafter  will  be  exercised  concurrently. 
Ck>rrothers  v.  Board  of  Education,  16  W.  Va. 
527;  1  Story's  Equity  Jurisprudence,  S  80; 
Hickman  v.  Painter,  11  W.  Va.  386 ;  Mitchell 
▼.  Chancellor,  14  W.  Va.  22. 

But  is  the  remedy  provided  by  chapter  51 
of  the  Acts  of  1917  adequate  to  afford  relief? 
That  statute  makes  it  a  criminal  offense  for 
a  husband  to  desert  and  fall  to  provide  for 


his  destitute  wife  and  children.  The  primary 
purpose  of  the  act  was  to  prevent  such  de- 
serted and  abandoned  persons  from  becoming 
charges  upon  the  public.  It  is  the  protection 
of  the  public  that  is  sought  by  the  act.  This 
obligation  of  a  husband  to  support  and  main- 
tain his  wife  exists  whether  she  is  destitute 
or  whether  she  is  not,  while  the  act  referred 
to  only  gives  the  remedy  in  case  of  destitu- 
tion. Then  it  only  provides  for  convicting 
the  husband  of  a  criminal  offense,  putting 
him  in  Jail,  and  working  him  on  the  road. 
There  Is  no  means  provided  in  it  for  seques- 
tering any  of  his  estate,  in  case  he  has  any, 
and  applying  it  to  the  maintenance  of  the 
wife.  This  power  is  possessed  by  courts  of 
equity.  Should  he  fall  or  refuse  to  comply 
with  the  court's  decree,  and  his  ability  to 
perform  It  is  shown,  not  only  may  his  person 
be  seized  and  he  be  punished  for  disobedience 
of  the  order,  but  his  property  may  likewise 
be  seized  and  applied  to  satisfy  the  decree 
in  favor  of  the  deserted  wife.  So  we  say 
that  the  remedy  provided  by  chapter  51  of 
the  Acts  of  1917  is  primarily  for  the  benefit 
of  the  state.  It  does  not  look  ao  much  to 
the  protection  of  the  deserted  wife,  and  is  en- 
tirely inadequate  and  Insufficient  to  confer 
that  complete  and  full  relief  which  can  be  af- 
forded by  a  court  of  equity. 

We  are  of  opinion  that  the  demurrer  to  the 
bill  was  properly  overruled,  and  answer  the 
question  certified  accordingly. 


(88  W.  Va.  14S) 

STATE  ex  rd.  TESTERMAN  t.  LAMBERT, 
Mayor,  et  aL     (No.  3782.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1919.) 

(SyUahus  tty  the  Court,) 

1.  bfaitdamtts  ^=»74(1)  —  appointment  ov 
Election  Officbbs— Municipal  (Council. 

Mandamus  lies  to  compel  a  municipal  coun- 
cil to  appoint  election  officers  recommended  by 
the  proper  officer  of  a  political  party  which,  un- 
der the  provisions  of  law,  is  entitled  to  repre- 
sentation on  the  election  board,  and  where  there 
is  a  disputed  succession  in  the  official  person- 
nel of  such  party,  and  there  is  no  higher  au- 
thority within  the  party  to  which  such  contro- 
versy can  be  submitted  for  determination,  the 
court  will,  upon  the  application  for  the  writ  of 
mandamus,  decide  which  of  the  two  claimants  is 
entitled  to  nominate  such  election  officers. 

2.  ELEonoNS  ^=»51— AppoiNTiqcNT  or  Cox- 

KISSIONEBS   —    GHALLBNGEBS       AND       POLL 

Clebks. 

Under  the  General  Election  Law,  upon  the 
municipal  council,  in  a  municipal  election,  de- 
volves the  duty  to  appoint  commissioners  of 
election  and  challengers  upon  the  recommenda- 
tion of  the  chairman  of  the  two  leading  political 


«5»For  other  casea  see  same  topic  and  KST-NUMBER  in  all  Kej-Numberad  Dig  eats  and  Indexes 


74 


08  SOUTHBASTEBN  REPORTER 


(W.Va. 


parties,  but  such  cotrndl  hai  no  aotfaority  to 
appoint  poll  derks. 

Original  mandamus  by  the  State,  on  rela- 
tion of  C.  O.  Testerman,  against  S.  T.  Lam- 
bert, Mayor,  and  others.  Peremptory  writ  of 
mandamus  awarded. 

B.  Randolph  Bias»  of  Williamson,  for  re- 
lator. 

Goodykoonts  &  Scherr,  of  Williamson,  for 
respondents. 

RITZ,  J.  The  relator  applied  for  a  writ 
of  mandamus  to  compel  the  respondents  com- 
posing the  'common  council  of  the  town  of 
Matewan  to  appoint  certain  electUm  officers 
as  representatives  of  the  party  whose  candi- 
date for  mayor  he  claims  to  be. 

Prior  to  December,  1917,  there  were  two 
parties  in  the  town  of  Matewan,  one  known 
as  the  "Citizens  Party"  and  the  other  as 
the  "Independent  League  Party."  It  is  ad- 
mitted that  a  convention  of  the  Citizens  party 
was  held  early  in  December,  1917,  and  that  at 
this  convention  candidates  were  nominated 
to  be  voted  for  at  the  election  to  be  held  in 
the  January  following,  and  it  is  contended  by 
the  relator  that  said  convention  also  selected 
an  executive  committee  to  represent  said 
party  until  the  holding  of  the  next  convention 
of  the  party.  The  respondents,  on  the  other 
hand,  contend  that  no  such  action  was  taken, 
and  that  R.  W.  Buskirk,  who  it  is  conceded 
was  the  diairman  of  the  party  prior  to  this 
convention,  held  over.  The  committee,  which 
relator  contends  was  selected  at  this  con- 
vention, subsequently  met  and  elected  a  chair- 
man and  secretary,  and  relator  contends  took 
charge  of  the  campaign  for  the  election  of 
the  candidates  nominated  by  the  Citizens 
partiy.  buskirk  also  attempted  to  exercise 
the  duties  of  chairman  of  the  party  during 
this  campaign.  The  election  resulted  in  the 
defeat  of  the  candidates  of  the  Citizens 
party.  Subsequently  Buskirk  died,  and  by 
his  death,  according  to  the  contention  of  the 
respondents,  the  Citizens  party  was  left  with- 
out officers,  while  the  relator  claims  that 
this  only  made  a  vacancy  on  the  committee 
of  that  party,  Buskirk  being  one  of  the  com- 
mittee named  at  the  convention  in  Decem- 
ber, 1917.  Subsequently  another  member  of 
the  committee  died,  making  two  vacancies 
thereon.  The  chainnan  thereupon  called  a 
meeting  for  the  purpose  of  filling  these  va- 
cancies, which  meeting  was  held  and  the 
vacancies  filled,  and  the  committee  then  call- 
ed a  convention  to  nominate  candidates  of 
the  Citizens  party  for  the  election  to  be  held 
in  January.  1919.  The  respondent  Lambert 
and  some  others,  daliMng  that  the  Citizens 
party  had  no  organization  after  the  death  of 
Buskirk,  called  a  mass  meeting  of  that  party 
for  the  purpose  of  selecting  a  chairman  to 
succeed  Buskirk,  which  meeting  was  held  and 
such  a  chairman  chosen.    The  man  so  chosen 


chairman  then  called  a  convention  of  the  Citi- 
zens party  to  nominate  candidates  to  be  vot- 
ed for  at  the  election  to  be  held  in  January, 
1919.  It  will  thus  be  seen  that  two  conven- 
tions of  this  party  were  called  for  the  same 
purpose.  The  convention  first  above  referred 
to  met  and  nominated  the  relator  as  its  can- 
didate for  mayor,  and  also  nominated  a  can- 
didate for  the  office  of  recorder,  and  candi- 
dates for  councilmen.  It  also  selected  an 
executive  committee,  and  this  committee  sub- 
sequently met  and  elected  a  chairman  and 
secretary.  The  chairman  thus  selected  cer- 
tified to  the  town  council  the  names  of  certain 
parties  whom  he  desired  appointed  as  com- 
missioner, derk,  and  challenger  to  represent 
his  party  in  the  January,  1919,  election.  The 
convention  of  the  Citizens  party  called  by 
the  chairman  selected  by  the  respondent 
Lambert  and  his  associates  also  met  and 
nominated  candidates  to  be  voted  for  in  the 
municipal  election,  and  the  chairman  selected 
by  this  convention  also  certified  to  the  com- 
mon council  the  names  of  certain  parties  to 
be  ai^)ointed  as  election  officers  to  represent 
the  Citizens  party  in  the  election.  Immedi- 
ately upon  the  adjournment  of  this  latter 
convention,  a  convention  of  the  Independent 
League  party  was  held  in  the  same  hall,  and 
the  same  candidates  nominated  that  had  been 
selected  by  the  last-named  convention  of  the 
Citizens  party.  At  a  meeting  of  the  council, 
held  to  appoint  election  officers,  that  body  de- 
clined to  recognisce  the  relator's  party  as  the 
Citizens  party,  and  appointed  the  election  of- 
ficers certified  by  the  chairman  selected  at 
the  convention  at  which  the  relator,  Lambert, 
was  nominated. 

It  may  be  observed  that  it  appears  without 
contradiction  that  Buskirk,  who  was  undis- 
puted chairman  of  the  Citizens  party  until 
the  convention  of  that  party  held  In  Decem- 
ber, 1917,  had  at  that  time  transferred  his 
allegiance  to  the  Independent  League  party. 
It  is  shown  without  contradiction  that  before 
the  holding  of  the  convention  of  the  Citizens 
party  In  December,  1917,  Buskirk  certified  to 
the  council  the  names  of  parties  to  be  ap- 
pointed as  election  officers  to  represent  the 
Citizens  party,  all  of  whom  were  in  sympathy 
with  and  supporters  of  the  opposing  party. 
The  respondents  contend  that  members  of 
the  Citizens  party  called  the  mass  meeting 
to  select  a  successor  to  Buskirk,  its  deceased 
chairman.  The  record  discloses  tne  names  of 
only  two  of  the  parties  who  called  this  meet- 
ing, one  of  them  the  respondent  Lambert, 
who  was  elected  by  an  opposition  council  to 
fill  a  vacancy  in  the  office  of  mayor,  and  who 
Is  the  candidate  of  that  opposition  party  for 
that  otuce  in  the  coming  election,  and  the  oth- 
er, who  Is  openly  co-operating  In  removing 
any  opposition  to  the  Independent  League 
candidates.  Cnn  these  men  be  classed  as  be- 
longing to  the  Citizens  party?  Thie  executive 
officers  of  any  political  party  must  be  mem- 
bers o^  it,  and  it  may  be  said  that  only  those 
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voters  who  believe  In  Its  principles  and  sup- 
port its  candidates  are  members  of  a  particu* 
lar  political  party.  The  fact  that  a  voter  at 
one  time  affiliated  with  a  certain  party  does 
not  prove  that  he  is  a  member  of  it  when, 
at  the  particular  time  at  which  his  party 
afflllallons  are  brought  in  question,  he  is  de- 
voting his  energies  to  an  effort  to  compass 
the  defeat  of  the  candidates  of  the  party  to 
which  he  professes  to  belong.  The  real  spirit 
of  our  election  law  seeks  to  have  elections 
conducted  by  officers  representing  the  par- 
ties opposed  to  each  other.  It  was  never  in- 
tended tnat  one  party  in  a  community,  where 
its  members  are  more  than  double  that  of  the 
opposition,  can  divide  Itself  into  two  parties, 
each  nominate  the  same  candidates,  and,  be- 
cause it  polls  more  votes  In  eadi  of  its 
branches  than  the  opposition,  exclude  such 
opposition  entirely  from  official  participation 
in  the  election. 

[1]  It  is  contended  here  that.  Inasmuch  as 
the  common  council  has  decided  this  ques- 
tion, this  court  will  not  take  cognizance  of 
It,  and  the  cases  of  Smith  v.  County  Court, 
78  W.  Va.  les  and  259,  88  S.  B.  662,  793, 
Boggess  V.  Buxton,  67  W.  Va.  679,  69  S.  B. 
367,  21  Ann.  Cas.  289,  Republican  Executive 
Committee  v.  County  Court,  68  W.  Va.  113, 
60  S.  EI  522,  and  Kump  v.  McDonald,  64 
W.  Va.  323,  61  S.  'EL  909,  are  relied  upon. 
Those  cases  hold  that  when  a  dispute  arises 
In  a  political  party  ^hich  has  a  tribunal  of 
its  own  to  which  appeal  can  be  made,  this 
must  be  done,  and  the  decision  of  such  tri- 
bunal is  flnaL  In  this  case  the  only  decision 
made  as  to  who  is  entitled  to  represent  the 
Citizens  party  was  by  the  common  council, 
admittedly  composed  of  members  of  the  In- 
dependent League  party,  whose  political  In- 
terest is  In  the  destruction  of  its  adversary. 
It  does  not  appear  that  there  exists  in  the 
Citizens  party  any  superior  authority  to 
whom  this  question  of  disputed  succession 
can  be  submitted,  and  for  that  reason  the  au- 
thorities referred  to  are  Inapplicable. 

But  it  is  insisted  that,  even  though  the 
persons  recognized  by  the  respondents  as  the 
officers  of  the  Citizens  party  do  not  properly 
represent  that  party,  this  would  not  give  the 
relator  the. relief  he  asks,  unless  he  shows 
that  the  persons  he  contends  are  the  officers 
of  that  party  are  such  in  fact;  and  this  is 
true  The  relator  must  show  his  right  The 
fact  that  the  persons  recognized  by  respond- 
ents may  be  getting  gomettilng  to  which  they 
are  not  entitled  can  make  no  difference  to 
the  relator,  unless  he  is  prejudiced  thereby. 
Unles9«the  committee  claiming  to  have  been 
selected  by  the  Citizens  party  at  the  De- 
cember, 1917,  convention  was  in  fact  so  se- 
lected, then  it  had  no  more  authority  to  act 
for  that  party  than  had  the  committee  rec- 
ognized by  respondents.  As  to  what  happen- 
ed at  the  December,  1917,  convention,  there 
is  some  conflict  Those  best  in  a  position  to 
know  say  this  committee  was  selected  as  lui 


executive  committee  for  the  party,  while  a 
number  of  others  say  it  was  simply  a  nom- 
inating committee.  The  officers  of  that  con- 
vention it  Is  shown  made  a  minute  of  what 
transpired  a  very  few  days  thereafter,  and 
this  original  paper  Is  Introduced.  It  bears 
the  earmarks  of  genuineness  upon  Its  face, 
and  its  authenticity  is  vouched  for  by  the 
secretary  of  the  convention  who  made  it  It 
shows  that  the  party  at  that  time  did  select 
an  executive  committee  as  contended  by  the 
relator,  and  we  think,  supported  as  it  is.  It 
is  evidence  of  such  a  character  as  to  conclude 
this  question,  espedally  when  considered  with 
the  fact,  well  known  at  the  time  to  the  Citi- 
zens party,  that  Busklrk,  who  claimed  to  be 
chairman  of  it,  was  acting  with  the  opposi- 
tion. 

[2]  The  respondents,  at  the  request  of  the 
chairman  recognized  by  them,  undertook  to 
appoint  a  commissioner  of  election,  a  poll 
derk,  and  a  challenger  to  represent  the  Citi- 
zens party,  and  the  writ  is  asked  to  compel 
them  to  appoint  the  nominees  of  relator's 
committee  to  these  offices.  The  council  under 
the  provision  of  section  85  of  chapter  8  of 
the  Code  (Code  1913,  |  107)  Is  required,  hi 
case  of  a  municipal  election,  to  perform  the 
duties  devolving  upon  the  county  court  In  a 
general  election,  and  unquestionably  the  ap- 
pointment of  commissioners  of  election  is  such 
duty.  But  how  about  the  appointment  of  poll 
clerks  and  challengers?  Section  8  of  chapter 
3  (sec.  24)  provides  for  the  appointment  of 
poll  clerks  by  the  election  conunlssloners. 
It  is  true  section  26a4  of  chapter  3,  Barnes' 
Code  1918  (CkKle  Supp.  1918,  {  50d),  provides 
for  the  appointment  of  both  commissioners 
of  election  and  poll  clerks  by  the  county  court 
in  a  primary  election,  but  this  does  not  pur- 
port to  change  the  law  then  in  existence, 
providing  for  the  appointment  of  such  officers 
in  other  elections.  We  are  therefore  of  the 
opinion  that  the  action  of  the  council  in  ap- 
pointing poll  clerks  was  without  authority 
and  is  void.  Provision  was  made  for  the  ap- 
pointment of  challengers  by  act  of  the  Legis- 
lature now  contained  in  section  48  of  chapter 
3  of  the  Code  (0)de  1913,  $  70).  Under  this 
section  such  challengers  wei'e  appointed  by 
the  chairmen  of  the  respective  parties. 
In  1905  the  Legislature  revised  the  election 
law,  and  in  a  provision  now  contained  in  sec- 
tion 93  of  chapter  3  (sec.  115)  provided  for 
the  appointment  of  such  challengers  by  the 
county  court,  upon  the  nomination  of  the 
chairmen  of  the  two  .leading  political  par- 
ties. This  act  did  not  expressly  amend  sec- 
tion 48,  but  it  was  a  gmeral  revision  of  the 
election  law,  and  provided  for  the  repeal  of 
all  acts  or  parts  of  acts  inconsistent  with  it 
It  is  therefore  clear  that  so  much  of  section 
48  as  provides  for  the  appointment  of  chal- 
lengers is  superseded  by  the  provisions  of  sec^ 
tion  93  in  regard  thereto. 

The  writ  is  therefore  awarded,  requiring 
respondents  to  appoint  the  persons  named  In 
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relator's  petltloii  to  tbe  offices  of  commis- 
sioner and  diallenger,  to  represent  the  Citi- 
zens party  in  the  municixml  election  to  be 
held  in  January,  1919. 

MILLER^  J.,  absent 


(148  aa.  652) 

NORTON  et  aL  T.  R.  O.  NBELT  00.    (No. 

887.) 

(Supreme  Oaurt  of  Georgia.     Jan.  IS,  1919.) 

(8yllabu$  hy  the  Court.) 

Statement  of  Case. 

Easter  Norton  died  testate  in  December, 
1912,  having  appointed  Jenette  Norton  execu- 
trix, who  qualified  as  such.  In  1909  the  tes- 
tatrix became  indebted  to  R.  O.  Neely  Com- 
pany for  the  purchase  of  two  mules,  giving  her 
note  therefor  in  the  sum  of  $470,  only  $69  of 
which  was  paid.  In  1912  she  also  obtained  from 
R.  0.  Neely  Company  advances  and  supplies  for 
certain  of  her  croppers  and  tenants  to  the 
amount  of  $246.95,  which  was  not  paid.  At 
the  time  of  obtaining  the  credits  she  was  sol- 
vent, having  a  certain  interest  in  lands  in  Burke 
county.  In  July,  1911,  she  purchased  a  half 
interest  in  45  acres  of  land  in  Screven  county 
for  $1,528,  which  she  conveyed  by  deed,  on 
October  11,  1912,  to  Jenette  Norton  and  liila 
Norton  Bryan  for  a  named  consideration  of 
$50.  During  the  fall  of  1912,  in  the  lifetime  of 
Easter  Norton,  her  tenants  delivered  at  her 
yard  in  Waynesboro  15  bales  of  cotton  valued 
at  $9(X).  This  cotton  was  sold  by  Jenette  Nor- 
ton a  few  days  before  Easter  Norton's  death, 
for  a  sum  in  excess  of  $900.  After  the  death 
of  Easter  Norton  the  R.  G.  Neely  Company  fil- 
ed a  claim  for  the  sum  of  $651.95  principal, 
and  $228.08  interest,  with  Jenette  Norton  as 
executrix,  who  refused  payment,  and  suit  was 
brought  and  Judgment  obtained  in  the  city 
court  of  Waynesboro  for  the  amount  sued  for. 
The  execution  issued  upon  the  judgment  was 
levied  on  the  lot  of  land  in  Waynesboro,  and  a 
claim  thereto  was  filed  by  Jenette  Norton  and 
Lila  Norton  Bryan.  It  was  alleged  that  there 
were  no  other  assets  of  the  estate  of  Easter 
Norton  to  be  found.  The  present  suit  was 
brought  for  the  purpose  of  canceling  the  deeds 
to  the  defendants  as  void,  and  as  made,  with  the 
knowledge  of  both  parties  thereto,  to  delay, 
hinder,  and  defraud  the  creditors  of  Easter  Nor- 
ton, especially  R.  C.  Neely  Company;  also  to 
consolidate  this  case  and  the  claim  case,  and 
to  obtain  a  judgment  against  Jenette  Norton 
individually  and  against  Lila  Norton  Bryan 
for  the  full  amount  of  the  proceeds  of  the  15 
bales  of  cotton  alleged  to  have  been  received  by 
them  or  either  of  them;  also  that  the  interest 
of  Easter  Norton  in  the  Screven  county  land 
be  declared  subject  to  the  lien  of  plaintiff's 
judgment  and  a  sufficiency  thereof  be  sold  to 
satisfy  the  fi.  fa.  The  defendants  demurred  to 
the  petition,  on  various  grounds.  The  demur- 
rer was  overruled,  and  the  defendants  excepted 
pendente   lite.     The  sixth  ground  of  the  de- 


murrer raised  the  issne  that  Lfla  Norton  Biyan 
did  not,  according  to  the  petition,  take  diarge 
of  or  dispose  of  any  of  the  cotton,  and  that  so 
much  of  the  petition  as  asked  for  a  personal 
judgment  against  her  should  be  stricken.  The 
case  proceeded  to  trial,  and  resulted  in  a  ver- 
dict for  the  plaintiff.  A  motion  for  new  trial 
was  overruled,  and  the  defendants  excepted. 

1.  ExECUTOBS  AND  Adionistiiatobs  ^3»443(1) 
—Petition. 

Relatively  to  all  the  property,  the  petition 
set  forth  a  caose  of  action  against  Jenette  Nor- 
ton individually  and  as  executrix.  It  also  set 
forth  a  cause  of  action  against  Lila  Norton  Bry- 
an individually,  except  as  to  the  cotton.  The 
sixth  ground  of  the  demurrer  should  have  been 
sustained  as  to  her;  and  whatever  further 
was  done  in  the  case  with  reference  to  her,  so 
far  as  the  cotton  was  concerned,  was  nugatory. 

2.  FaAUDULENT      CONVSTANCB8      ^ss>286Cl) — 

Consolidation  or  Claim  Sttit— Omission 
OF  Fi.  Fa. 

The  first  special  groand  of  the  motion  for  a 
new  trial  complains  of  admission  in  evidence 
of  the  fi.  fa.,  over  objection  that  it  did  not  fol- 
low the  judgment  upon  which  it  was  based. 
Upon  comparison  it  appears  that  the  fi.  fa.  did 
not  follow  the  judgment  in  the  respect  as  con- 
tended in  the  motion;  but,  the  case  being  one 
to  set  aside  fraudulent  sales  and  to  subject  the 
property  to  the  payment  of  the  plaintiff's  debt, 
so  far  as  the  judgment  was  valid,  it  was  unim- 
portant, for  the  purposes  of  this  case,  for  the 
execution  to  follow  the  judgment  technically, 
and  the  admission  of  the  evidence  famishes  no 
cause  for  a  new  triaL 

8.  WrTNESSES       <8=s»140(2>-COMFET8N0T— fN- 
TEBE8TS. 

The  second,  third,  and  fourth  grounds  re- 
late to  the  admission  of  evidence  over  the  ob- 
jection that  the  witnesses,  on  account  of  in- 
terest, were  prohibited  by  the  statute  from  tes- 
tifying in  the  suit  against  the  executrix.  If  the 
sales  which  it  was  sought  to  set  aside  were  void 
on  the  ground  of  having  been  made  to  hinder,  de- 
lay, and  defeat  creditors,  they  were  void  only 
as  to  the  Neely  Company,  and  neither  of  the 
witnesses  could  gain  anything  by  the  sales  be- 
ing set  aside  only  in  so  far  as  to  enable  the 
Neely  Company  to  subject  the  property  to  the 
payment  of  its  debt  Under  these  circumstanc- 
es the  witnesses  were  not  incompetent  to  tes- 
tify, under  Civil  Code  1910,  S  5858,  pars.  2,  4. 

4.  Fbaudulknt  Convstances  ^=s>309(2)— In- 
btbuotion— llabilitt. 

The  fifth  and  sixth  grounds  assign  enoit  up- 
on the  following  charges  of  the  court:  "Is  the 
plaintiff,  R.  C.  Neely  Company,  entitled  to  re- 
cover any  amoont  against  the  defendants  for 
the  proceeds  of  the  cotton  alleged  to  have  been 
sold  by  the  defendants  or  their  agents  just  prior 
to  the  death  of  ESaster  Norton  in  January,  1913? 
If  so,  how  much  against  either  or  both?  Then 
you  write  under  it,  'Yes,'  and  the  amount  that 
you  find  the  cotton  to  be  worth,  and  the  amount 
that  you  find  from  the  evidence  either  or  both 
of  them  liable  in  having  misappropriated  un- 
der this  fraudulent  scheme,  if  you  believe  such 
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to  have  existed."  And  "as  far  as  the  cotton  if 
concerned  they  [referring  to  movants]  sold  the 
cotton  and  the  proceeds  of  it  never  went  to 
them,  they  contend,  bnt  went  in  eztingnishment 
of  the  debts  of  their  mother;  anyhow  it  was 
turned  over  to  her.**  The  charge  thns  except- 
ed to  was  erroneous  in  so  far  as  it  aflFected  Lila 
Norton  Bryan,  against  whom  the  petition  had 
not  set  out  a  cause  of  action  relatively  to  the 
<x>tton.  What  is  here  said  also  disposes  of  the 
ninth  ground  relative  to  Lola  Norton  Bryan  on 
account  of  the  conversion  of  the  cotton,  on  com- 
plaint that  said  charge  was  without  evidence  to 
support  it. 

C  FraiTdttlsnt   Convxtaitcbs    ^=»309(12)— 

C^EABGE. 

The  seventh  ground  complains  of  the  charge 
by  the  court:  ''However,  if  the  consideration 
-of  this  property  was  altogether  inadequate,  if 
they  took  it  in  good  faith  with  no  suspicion  even 
-of  the  purpose  of  their  mother  to  defraud,  if 
there  was  no  such  purpose,  then  they  would  be 
protected)  and  your  verdict  should  be  for  the 
defendants.'*  This  charge  was  an  attempt  to 
ripply  the  principle  of  Civil  Code  1910,  {  3224 
(2),  but  it  did  not  employ  the  language  of  the 
statute.  It  was  charging  too  strongly  against 
the  defendants  to  use  the  expression  "no  suspi- 
cion even,"  as  employed  by  the  judge  in  tiie 
charge  excepted  to. 

-6.  Fraudulent  Convetanges  ^»310— Con- 
YEBsioN  OF  Cotton  bt  Defendaniv- In- 
dividual Liability. 

The  eighth  ground  complains  of  the  form  of 
the  verdict  in  so  far  as  it  related  to  the  cotton, 
•on  the  ground  that  it  was  too  indefinite.  One 
object  of  the  suit,  and  one  object  of  the  ques- 
tion propounded  to  the  jury,  was  to  ascertain 
the  amount  in  money  for  which  Jenette  Nor- 
ton would  be  individually  liable  on  account  of 
the  conversion  of  the  cotton,  and  for  the  jury 
to  find  that  the  plaintiff  waa  "entitled  to  recov- 
er the  value  of  ten  bales  of  cotton  against  both 
defendants  equally"  was  not  to  find  the  value 
of  the  cotton  in  money.  Such  a  verdict  was  too 
indefinite  to  authorize  a  decree  for  any  specific 
money  value  of  the  cotton,  irrespective  of  what 
the  uncontradicted  evidence  might  have  shown. 
If  the  evidence  demanded  a  verdict  on  this  ques- 
tion, the  verdict  should  have  expressed  it,  and 
not  left  to  the  court  in  formulating  the  decree 
to  go  back  and  review  the  evidence  in  order  to 
see  what  it  was. 

7.  Assignment  of  Ebbob. 

The  tenth  ground  is  too  indefinite  to  present 
any  question  for  consideration. 

Error  from  Superior  Court,  Burke  County; 
S.  C.  Hammond,  Jndga 

Suit  by  the  R.  O.  Neely  Company  against 
Joiette  Norton,  executrix  of  Easter  Norton, 
-deceased,  and  another,  to  cancel  a  debtor's 
deed  to  detoidants  as  void  and  as  made  to  de- 
fraud creditors,  and  to  consolidate  such  suit 
with  a  claim  case  arising  on  ezecutioD  oo  a 


judgment  against  Jenette  Norton,  executrix. 
Demurrer  overruled  and  verdict  for  plaintiff, 
motion  for  new  trial  denied,  and  defendants 
except  and  bring  error.    Reversed. 

A«  B.  Lovett,  of  Sylvania,  and  F.  S.  Bumey, 
GO.  J.  Fullbright,  and  0.  B.  Cku-lick,  all  of 
Waynesboro,  for  plaintiffs  In  error. 

Callaway  &  Howard,  of  Augusta,  and  E. 
V.  Heath,  of  Waynesboro*  A>r  defendant  in 
error. 

HILIi,  J.  Judgment  reversed.  All  the  Jus- 
tices concur,  except  GILBERT,  J.,  disqual- 
ified. 


(148  aa.  660) 

GEORGIA  VITRIFIED  BRICK  &  CLAY  00. 
V.  GEORGIA  R.  &  BANKING  CO. 
(No.  1006.) 

(Supreme  Court  of  C^rgia.     Jan.  14,  1919.) 

(BfUdbui  hy  the  Court,) 

Deeds   ^=»140— QuncnNO   Title   «=»1(K1)— 
Exceptions— EjBtect. 

A  plaintiff  must  recover  on  the  strength  of 
his  own  title,  not  on  the  weakness  of  the  title 
of  his  adversary.  Powell  on  Actions  for  Land, 
§  130,  and  citations.  Where  a  deed  excepts 
from  its  provisions  certain  land  as  conveyed  in  a 
specified  deed  recited  to  have  heen  formerly  ex- 
ecuted hy  the  grantor  to  another  person,  such 
grantee  does  not  thereby  acquire  the  land  so 
excepted ;  and  in  a  suit  by  such  grantee  against 
such  other  person,  to  cancel  the  former  deed  and 
have  the  title  to  the  land  conveyed  thereby  de- 
creed to  be  in  the  plaintiff,  where  the  petition 
with  the  exhibits  made  a  part  thereof  showed 
upon  its  face  the  existence  of  facts  as  indicat- 
ed above,  the  case  was  properly  dinnissed  upon 
general  demurrer,  (a)  It  would  not  affect  the 
case  even  if  the  former  deed  had  not  been  de- 
livered, or  if  the  witnesses  thereto  were  incom- 
petent, or  if  it  was  not  upon  a  valuable  consid- 
eration, or  if  the  plaintiff  exercised  adverse  pos- 
session for  15  or  16  years,  or  if  the  grantee  in 
the  senior  deed  (a  corporation)  did  not  have 
charter  power  to  own  land. 

Error  from  Superior  Court,  Richmond 
County;  J.  C.  CX  Black,  Jr.,  Judge. 

Action  by  the  (reorgla  Vitrified  Brick  & 
Clay  Company  against  the  (Georgia  Railroad 
&  Banking  Company.  From  a  Judgment  of 
dismissal,  plaintiff  brings  error.    Affirmed. 

W.  K.  Miller,  of  Augusta,  for  plaintiff  In 
error. 

Gumming  &  Harper,  of  Augusta,  for  de- 
fendant In  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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(148  GNU  656) 

JOHNSON   et   aL   ▼.    LASTINGER,    C5ouiitj 
Clerk,  et  al.    (No.  890.) 

(Supreme  Court  of  Georgia.     Jan.  15^  1910.) 

(SyttahuM  ly  the  Court.) 

Fines     ^=s»20  —  Pboceeds  —  Distbibution  — 
Statute. 

The  city  court  of  Valdosta  was  created  by 
an  act  of  the  Legislature  in  1901.  Acts  1901, 
pp.  17&-188.  Section  44  of  the  act  provides 
as  follows:  "Be  it  further  enacted,  that  on 
the  second  Monday  of  each  quarter,  or  any  day 
previous  to  said  second  Monday  he  may  see 
proper  to  do  so,  the  judge  of  said  court  shall 
distribute  the  money  received  from  the  proceeds 
of  the  labor  of  convicts  convicted  in  said  court, 
and  the  fines  and  forfeitures  arising  from  cases 
tried  in  said  court.  Said  money  shall  be  dis- 
tributed as  follows:  All  biUs  for  insolvent  cost 
due  the  solicitor  of  said  court,  the  sheriff,  the 
county  and  the  derk,  shall  be  approved  by  the 
judge  of  said  court  and  entered  on  the  minutes 
thereof,  and  shall  be  a  lien  upon  all  the  fines 
and  forfeitures  raised  in  said  city  court  and 
money  derived  from  convicts  as  aforesaid,  su- 
perior to  all  other  claims  for  Insolvent  cost; 
and  when  the  judge  distributes  such  fines  and 
forfeitures  he  shall  pay  the  same  to  the  solicitor 
of  said  court,  the  sheriff,  the  county,  and  the 
clerk  pro  rata  on  their  bills  for  insolvent  costs, 
for  fees  in  cases  in  said  city  court,  and  when 
said  bill  of  insolvent  costs  of  the  solicitor  of  said 
court,  sheriff,  the  county  and  derk  are  fully 
paid,  the  judge  shall  order  the  surplus  paid  to 
the  person  who  by  law  acts  as  the  treasurer 
of  Lowndes  county,  which  surplus  shall  be 
by  him  placed  to  the  credit  of  the  fine  and  for- 
feiture fund  of  said  county  and  distributed  as 
now  provided  by  law.**  In  1917  the  Legisla- 
ture amended  the  act  of  1901,  by  abolishing  fees 
for  criminal  business  in  the  dty  court  and  pro- 
viding salaries  instead.  Acts  1917,  p.  276. 
Section  5  provided  that  the  act  should  not  go 
into  effect  until  January  1,  1918.  Section  8 
of  the  act  of  1917  is  as  follows:  "Be  it  further 
enacted  by  the  authority  aforesaid,  that  all  cost, 
fines  and  forfeitures  arising  through  cases  in 
the  criminal  side  of  the  dty  court  of  Valdosta 
shall  be  collected  by  the  derk  of  said  court  and 
shall  be  paid  Into  the  treasury  of  Lowndes 
county  and  to  the  treasurer  of  said  county,  save 
and  except  such  costs,  fines  and  forfeitures  or 
parts  thereof  which  are  legally  due  and  paya- 
ble to  other  officers ;  and  any  and  all  fees,  emol- 
uments, perquisites  of  office  and  insolvent  cost 
which  under  any  laws  heretofore  or  now  exist- 
ing, or  which  may  hereafter  be  enacted,  shall 
become  due  and  payable  to  said  officers  or  shall 


appertain  to  said  offices,  shall  become  the  prop- 
er^ of  said  county  of  Lowndes  and  the  said 
county  of  Lowndes  shall  be  subrogated  to,  and 
shall  stand  in  the  place  and  stead  of  said  offi- 
cers as  regards  any  and  all  such  fees,  emolu- 
ments or  perquisites  of  office  derived  from  the 
criminal  business  of  the  said  court:  Provided, 
that  nothing  in  this  act  i^all  be  construed  to 
affect  the  fees  now  allowed  by  law  to  solicitor  of 
said  court  for  services  in  the  Supreme  Court 
and  Court  of  Appeals  and  said  last-named  fees 
shall  be  the  property  of  the  solidtor  as  here- 
tofore.** At  the  time  the  last-named  act  went 
into  effect  the  plaintiffs  in  this  case,  Johnson, 
as  solidtor,  and  Gomto,  as  sheriff,  held  insol- 
vent cost  bills  for  costs,  which  were  approved 
by  the  judge  of  the  dty  court.  After  January 
1,  1918,  the  defendant  Lastinger,  as  derk  of  the 
court,  collected  certain  fines  which  he  dedared 
his  purpose  of  turning  into  the  treasury  of 
Lowndes  county  on  authority  of  the  act  of  1917, 
supra,  instead  of  to  the  plaintiffs  and  those 
entitled  thereto  as  formerly.  The '  plaintiffs 
brought  a  petition  praying  for  a  rule  against 
the  derk,  treasurer,  and  the  county  of  Lowndes, 
with  a  prayer  to  require  the  derk  to  pay  over 
to  the  plaintiffs  the  amounts  of  their  respective 
insolvent  cost  bills  which  had  been  approved 
by  the  judge  of  the  city  court  The  defend- 
ants filed  demurrers  to  the  petition,  which  upon 
consideration  the  court  sustained,  and  dismissed 
the  case.  The  plaintiffs  excepted.  Hetdj  ir- 
respective of  the  constitutional  question  raised 
in  this  proceeding,  the  treasurer  of  the  county 
is  entitled  to  receive  and  disburse  the  money 
arising  from  fines  and  forfeitures,  and  the  rem- 
edy, if  any,  of  the  former  officers  of  the  court 
is  against  the  treasurer  after  he  has  received 
the  fund.  Acts  1901,  p.  176;  Acts  1917.  p. 
276;  Gamble  v.  Clark,  92  Ga.  685,  19  S.  E. 
54 ;  Bartlett  v.  Brunson,  115  Ga.  459.  41  S.  E. 
601 ;   Ball  ▼.  Wright,  115  Ga.  729,  42  S.  B.  32. 

Srror  from  City  Court  of  Valdosta;  J.  O. 
Cranford,  Judge. 

Suit  by  J.  M.  Johnson  and  others  against 
B.  G.  Lastinger,  Clerk  of  tbe  County  of 
Lowndes,  and  others.  Demurrer  to  petition 
sustained,  and  cause  dismissed,  and  plaintiffs 
except  and  bring  error.    Affirmed. 

Greene  F.  Johnson,  of  Montlcello,  and  Jas. 
M.  Johnson,  of  Valdosta,  for  plaintiffs  In 
error. 

E.  K.  Wilcox,  of  Valdosta,  for  defendants 
in  error. 

HILL.  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 
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(148  Oa.  651) 

BROSSEAU  ▼.  JAOOBS'  PHARMACY  CO. 

et  aL     (No.  781.) 

(Supreme  0>urt  of  Georgia.     Jan.  15,  1919.) 

fByUahuM  by  the  CourtJ 

1.  EviDEivcB  $=a>413,  443(1)  —  Pasoi.  Evi- 
DEI7CE  Vabtiitg  Wbittb^  Contbagt— MO- 
TIVE—Dekd. 

The  court  erred  in  admitting  parol  eridence 
to  show  a  verbal  collateral  agreement  which 
added  to  and  varied  a  written  contract  which 
was  unambiguous  and  complete,  and  in  admit- 
ting evidence  to  show  motive  for  the  execution 
of  the  contracts;  and  the  judgm^t  refusing  a 
new  trial  must  be  reversed  in  so  far  as  it  ap-. 
plies  to  the  cancellation  of  the  contract  for 
the  purdiase  of  stock  in  the  corporation. 

2.  Ekplotmbnt  ComsAGT— Failuse. 

The  evidence  authorized  the  finding  that 
the  contract  of  employment  had  failed;  and 
the  opurt  did  not  err  in  rendering  the  judgment 
of  cancellation  in  regard  to  that  contract. 

EirroF  from  Superior  Gourt»  Fulton  County ; 
Gea  Ij.  Bell,  Judge. 

Suit  by  the  Jacobs'  Pharmacy  Company 

and  others  against  D.  I.  Brosseau.  From  the 

judgment,  defendant  brings  error.  Reversed 
in  part  and  affirmed  in  part 

Litae,  Powell,  Smith  &  Goldst^n,  of  At- 
lanta, for  plaintiff  in  error. 

J<^hn  Jj,  Hopkins  and  Ohas.  F.  &  U  O. 
Hopkins,  all  of  Atlanta,  for  defendants  in 
^rror. 

GILBERT,  J.  [1]  When  this  case  was  last 
before  us  the  flacts,  as  they  then  appeared, 
were  fully  reported.  Brosseau  v.  Jacobs' 
Pharmacy  Co.,  147  Ga.  185,  06  S.  E.  293. 
Because  of  the  admission  of  parol  testimony 
varying  the  terms  of  the  written  contracts, 
the  judgment  refusing  a  new  trial  was  set 
aside.  The  contracts  sought  to  be  canceled 
were  then  held  to  be  separate  contracts,  and 
not  dependent  one  upon  the  other.  It  was 
held  that  they  were  unambiguous  and  cmn- 
plete,  and  that  the  evidence  on  the  admlsslcHi 
of  whiidi  error  was  assigned  did  vary  the 
written  contracts.  Before  the  return  of  the 
remittitur  the  plaintiffs  amended  their  peti- 
tion by  alleging,  among  other  things,  that  the 
two  written  instruments  were  obtained  by 
fraud  on  the  part  of  Brosseau;  that  they 
were  parts  of  one  contract ;  that  neither  was 
in  itself  a  complete  contract;  and  that  the 
contract  for  the  sale  of  stock  in  the  Jacobs' 
Pharmacy  Company  was  dependent  upon  the 
fiiithful  i)erformance  of  the  contract  for  per- 
sonal services  to  that  company.  Over  objec- 
tion, parol  testimony  was  admitted  for  the 
purpose  of  proving  these  allegations,  and 
also  to  show  the  motive  which  moved  Dr. 
Jacobs  to  execute  the  contracts.  A  judgment 
annulling  both  contracts  was  rendered  by 


the  court,  to  whom  the  cause  was  submitted 
without  the  Intervention  of  a  jury.  The 
amendment  offers  no  reason  or  basis  for  the 
admission  of  the  testimony  which  did  not 
already  exist  The  allegations  of  fraud  and 
the  evidence  offered  in  support  thereof  are 
Insufficient  to  afford  cancellation.  The  con- 
tracts speak  for  themselves;  and  mere  al- 
legations that  either  of  them  was  ambiguous 
or  incomplete  cannot  change  the  facts  which 
have  already  been  adjudicated.  The  former 
decision  is  the  law  of  the  case;  and,  in  view 
of  what  was  then  said  by  Presiding  Justice 
£)van8,  it  is  unnecessary  to  enter  into  another 
discussion  of  the  principles  of  law  involved. 

[2]  2.  The  evidence  on  this,  as  on  the  for- 
mer trial,  authorized  the  finding  that  the 
contract  of  employment  between  Brosseau 
and  the  Jacobs*  Pharmacy  Company  had  fail- 
ed ;  and  the  judgment  canceling  that  contract 
will  not  be  set  aside. 

Other  matters  pleaded  in  the  amendment 
are  not  herein  stated.  There  was  no  judg- 
ment concerning  them  by  the  trial  court. 
The  judgment  rendered  was  for  the  cancel- 
lation of  both  contracts  It  is  ordered  that 
the  judgment  be  reversed  in  so  far  as  it  un- 
dertakes to  cancel  the  contract  between  Bros- 
seau and  Dr.  Joseph  Jacobs  for  the  purchase 
of  certain  shares  of  stock  in  the  Jacobs' 
Pharmacy  Company,  and  affirmed  in  so  far 
as  it  cancels  the  contract  of  employment  be- 
tween Brosseau  and  Jacobs'  Pharmacy  Com- 
pany. 

Judgment  reversed  in  part,  and  affirmed 
in  part. 

All  the  Justices  concur. 


(148  Qa.  677) 

VADA  NAVAIi  STORES  CO.  v.  SAPP. 

(No.  987.) 

(Supreme  Court  of  Georgia.     Jan.  15,  1919.) 

(Syllabus  hy  the  Court,) 

1.  Landlord  and  Tenant  ^=»285(3)— Action 
Against  Purchases  from  Tenant— Suffi- 
ciency of  Petition. 

The  petition  as  amended  set  forth  a  cause 
of  action,  and  there  was  no  error  in  overruling 
the  general  and  special  demurrers. 

2.  Landlord  and  Tenant  ^=964— Purchas- 
ers FROM  Tenant— Rights. 

mie  vendee  of  a  tenant,  who  has  an  appar- 
ent legal  title  and  from  whom  the  purchase  was 
made,  with  or  without  notice  of  the  tenancy, 
cannot  ..dispute  the  title  of  the  landlord,  in  an 
action  of  complaint  for  land,  until  he  has  re- 
stored the  possession  to  the  latter. 

3.  Complaint  for  Land  —  Evidfjtcb  —  Ver- 
dict. 

Without  regard  to  the  special  assignments 
of  error   upon   the  admissibility  of  testimony 
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and  upon  certain  inatrnctionB  given  by  the  court 
to  the  jury,  tiie  yerdict  for  the  plaintiff  was  de- 
manded, and  the  court  did  not  err  In  overruling 
the  motion  for  new  triaL 

t 

(Additional  8yllahu9  hy  EdiioHal  Btaf.) 

4.  Landlord  and  Tenant  ^5»64— Relation 
—Succeeding  Possessobs. 
Aa  a  general  rule,  when  the  relation  of  land- 
lord and  tenant  la  once  established,  it  attaches 
to  all  who  may  succeed  to  the  possession  through 
or  under  the  tenant,  either  immediately  or  re- 
motely, and  the  fact  that  the  tenant's  assign- 
ment is  in  the  form  of  a  fee^eimple  conveyance 
is  immaterial. 

6.  Landlord  and  Tenant  ^=s»06(1)  —  Pub- 
ohase  from  tenant— prescription. 

A  purchaser  from  a  tenant  having  apparent 
legal  title,  without  knowledge  of  the  tenancy, 
may  assert  his  adverse  possession  aa  a  basis 
of  prescriptive  title. 

6w  Landlord  and  Tenant  ^=s»280  ~  Eject- 
ment BT  Landlord— Right  of  Possession. 
An  action  of  ejectment  by  the  landlord 
against  the  tenant,  where  the  landlord  relies  for 
recovery  upon  the  privity  existing  between  the 
parties,  involves  only  the  right  to  possession. 

7.  Judgment  ^s»7S9— Oonolubivbnbss— Acts 
BT  Defendant. 

In  ejectment,  a  judgment  for  the  landlord 
against  a  tenant,  where  landlord  relies  for  re- 
covery upon  privity  existing  between  the  par- 
ties, involving  only  right  of  possession,  la  not 
conclusive  in  a  subsequent  action  by  tenant,  as 
he  cannot  be  concluded  by  a  judgment  as  to 
matters  which  he  could  not  litigate  in  an  action 
in  v^hich  judgment  was  rendered. 

8  Equity    «=»60  —  Mattms  —  Pbiobitt    of 

Right. 

As  between  a  purchaser  from  a  tenant,  who 
has  an  apparent  title  and  from  whom  the  pur- 
chase waa  made  without  notice  of  the  tenancy, 
the  equities  between  the  purchaser  and  the  lessor 
are  equal,  and  in  such  case  the  landlord,  having 
title  prior  equity,  ahould  prevaiL 

Error  from  Superior  Gonrt»  Decatur  Goun- 
i/;  W^  a  Worrlll,  Judge. 

Suit  by  Mrs.  H.  T.  Sapp  against  the  Vada 
Naval  Stores  Company.  Verdict  for  plain- 
tiff, motion  for  new  trial  overruled,  and  de- 
fendant  brings  error.     Affirmed. 

The  following  is  a  condensed  statement  of 
the  facts  necessary  to  an  understanding  of 
the  rulings  made  in  this  case: 

In  July,  1904,  H.  H.  Sapp  purchased  from 
the  Troxwell  heirs  the  west  half  of  lot  of  land 
No.  382,  containing  125  acres,  more  or  less, 
in  the  Sixteenth  district  of  Decatur  county. 
The  deed  was  not  recorded.  Shortly  after 
his  purchase  Sapp  conveyed  the  land,  for  a 
valuable  consideration,  to  Birs.  H.  H.  Sapp, 
his  wife.  Thereafter  she  leased  the  land  to 
him,  to  be  used  as  a  location,  as  long  as  need- 
ed, for  the  purpose  of  manufacturing  tur- 


pentine The  lease  did  not  specify  any  par- 
ticular part  of  the  land,  nor  restrict  the 
lessee  to  the  use  of  any  particular  nimiber  of 
acres.  In  November,  1904,  H.  H.  Sapp  sold 
a  half  interest  in  the  turpentine  location  to 
J.  L.  Peebles,  executing  to  him  a  lease,  which 
was  recorded  on  November  9,  1904,  contain- 
ing the  following  •recital: 

"The  land  on  which  said  still  is  located  be- 
longs to  Mrs.  H.  H.  Sapp.  The  said  H.  H. 
Sapp  hereby  conveys  to  said  Peebles  a  lease 
which  he  holds  to  said  land,  to  be  used  as  a 
location  aa  long  as  it  is  needed  for  the  purpose 
of  manufacturing  tbrpentine.* 


t» 


Thereafter  Sapp  sold  his  remaining  half  in- 
terest in  the  turpentine  location  to  M.  A. 
Bethune;  and  the  lease  from  Sapp  to  Be- 
thune,  also  recorded  on  November  9,  1904» 
contained  in  substance  the  same  recital. 
Peebles  and  Bethune  were,  at  the  time,  mem- 
bers of  the  copartnership  of  J.  L.  Peebles  <& 
Co.,  or  shortly  thereafter  formed  said  co- 
partnership, of  which  D.  A.  Autry  also  was 
a  member.  In  1905  Emma  H.  Wright  and 
Columbia  H.  Lewis,  two  of  the  Troxwell 
heirs,  conveyed  said  west  half  of  lot  of  land 
to  J.  E.  Harrell  by  deed  recorded  on  August 
10,  1905.  Harrell  conveyed  the  land  to  J.  L. 
Peebles  ft  Co.  on  September  6,  1905,  by  dee<) 
recorded  on  the  following  day.  At  or  about 
the  time  of  this  last  purchase  Peebles  &  Co. 
notified  Mrs.  Sapp^  by  letter,  that  they  no 
longer  held  under  her,  but  that  they  were 
the  owners  of  the  true  title  to  the  half  lot 
of  land  upon  which  the  still  site  was  located^ 
Neither  Mr.  nor  Mrs.  Sapp,  according  to  their 
contentions,  received  this  notice.  Peebles 
&  Co.  did  not  surrender  or  offer  to  surrender 
the  possession  of  the  still  or  any  part  of  the 
land  to  Mrs.  Sapp.  On  October  25,  1906^ 
Bethune  conv^ed  to  his  copartnera  his  in- 
terest in  the  copartnership  and  turpentine 
site,  and  on  January  18,  1910,  by  deed  record- 
ed on  March  12,  1910,  the  copartnership 
conveyed  the  property  to  D.  A«  Autry  &  Son. 

On  February  14,  1911,  Mrs.  Sapp  filed  suit 
against  Autry  &  Son,  alleging  that  she  was 
the  owner  in  fee  simple  of  said  west  half  of 
said  lot  of  land  and  had  a  perfect  paper  title 
thereto ;  that  the  defendants  were  in  posses- 
sion of  the  timber  on  said  land  and  were 
turpentining  it  under  some  pretended  claim 
of  right,  to  her  injury  and  damage;  and  she 
prayed  for  injunction  against  the  defendants* 
for  damages  in  a  sum  stated,  and  for  process. 
By  amendment  she  alleged,  in  substance,  that 
Autry  &  Son  were  her  tenants;  that  they 
procured  possession  of  the  premises  in  the 
manner  hereinbefore  detailed,  and,  after  the 
purchase  from  Harrell,  attempted  to  set  up 
an  adverse  claim  of  title,  in  disregard  of 
plaintiffs  title;  that  the  turpentine  site  was 
located  on  said  half  lot  of  land ;  that  the  de- 
fendants had  the  right  to  use  the  same,  so 
long  as  needed,  for  the  purpose  of  manufac- 
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turlng  turpentine,  bnt  that  the  boxing  of  the 
timber  on  the  land  was  a  trespass;  and  that* 
inasmuch  as  defendants  occupied  the  relation 
of  tenants  to  the  plaintiff,  the  trespass  was 
willful.  She  therefore  prayed  for  damages 
in  an  increased  amount  The  defendants 
filed  an  answer  in  which  they  denied  the  tres- 
pass, and  set  up  title  in  themselves  to  the 
half  lot  of  land.  On  May  13,  1913,  the  plain- 
tiff recovered  a  verdict  against  Autry  &  Son 
in  the  sum  of  $66.  In  1911,  after  the  filing 
of  the  suit  aforesaid  and  before  its  termina- 
tion, Autry  &  Son  sold  the  half  lot  in  dispute 
to  the  Vada  Naval  Stores  Company,  a  co- 
partnership, and  delivered  the  possession  to 
them.  The  purchase  was  negotiated  by  one 
Ball,  a  member  of  said  copartnership. 

Mrs.  Sapp  filed  suit  to  the  May  term,  1914, 
of  the  superior  court,  against  the  Vada  Naval 
Stores  Company,  for  the  recovery  of  the  land 
with  mesne  profits.  In  addition  to  the  fore- 
going, she  alleged  that  Ball  had  actual  no- 
tice and  knowledge  of  the  suit  against  Autry 
&  Son  at  the  time  of  the  purchase,  and  that 
whatever  daim  of  title  "defendants  had  to 
said  land  is  void  as  against  plaintiff.'*  Be- 
fore the  trial  she  amended  by  praying  that 
''she  recover  possession  of  the  property  de- 
scribed in  the  petition,  and  that  judgment  be 
rendered  directing  the  defendants  to  restore 
said  property  to  the  possession  of  the  plain- 
tiff,'* and  that  she  recover  rents  only  from 
the  filing  of  the  petition.  The  defendants  de- 
murred generally  and  specially.  The  verdict 
was  for  the  plaintiff  for  the  premises  and 
$100  rents.  The  defendants  filed  a  motion 
for  new  trial,  which  was  overruled,  and  they 
excepted  to  that  ruling,  and  to  the  overruling 
of  the  demurrer. 

M.  E.  O'Neal  and  Hartsfield  &  Conger,  all 
of  Bainbridge,  for  plaintiff  in  error. 

T.  S.  Hawes,  of  Bainbridge,  for  defendant 
In  error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  [1-31  The  petiti<m  set  forth  a  cause 
of  action,  and  the  court  did  not  err  in  over* 
ruling  the  general  demurrer.  In  qo  far  as 
any  of  the  grounds  of  special  demurrar  were 
meritorious  they  were  fully  met  by  timely 
amendment  In  our  opinion  the  verdict  in 
favor  of  the  plaintiff  in  the  court  below  for 
the  premises  in  dispute  was  demanded  by  the 
evidence.  The  special  assignments  of  error, 
complaining  of  rulings  of  the  court  upon  the 
admissibility  of  evidence  and  of  instructions 
by  the  court  to  the  Jury,  do  not  relate  to  the 
question  of  mesne  profits,  or,  if  they  do  relate 
to  that  issue,  no  reason  appears  from  any 
of  them  why  the  verdict  for  mesne  profits 
should  be  disturbed. 

The  relation  of  landlord  and  tenant  existed 
between  Mrs.  Sapp  and  her  husband,  H.  H. 
Sapp,  as  well  as  those  holding  the  nossession 
of  the  premises  under  him.  In  ine  assign- 
ment of  his  lease  to  Peebles  &  Co.,  or  to 
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Peebles  and  Bethune,  it  was  recited  that  Mrs. 
Sapp  was  the  owner  of  the  half  lot  of  land 
in  controversy,  but  that  the  assignees  of  Sai^ 
should  have  the  right  to  use  the  land  so  long 
as  needed  for  the  purpose  of  manufacturing 
turpentine.  The  elder  Autry  was  a  member 
of  the  firm  of  Peebles  <&  Co.,  and  his  posses- 
sion of  the  premises  was  acquired  with  full 
knowledge  of  the  tenancy  of  Sapp  and  of 
Peebles  &  Co.  The  relation  of  landlord  and 
tenant,  therefore^  existed  between  Mrs.  Sapp 
and  Autry  &  Son.  Autry  &  Son  sold  the  land 
in  controversy  to  the  Vada  Naval  Stores  Com- 
pany. The  evidence  in  the  record  does  not 
require  a  finding  that  the  Vada  Naval  Stores 
Company  knew  of  the  tenancy  of  Autry  '& 
Son  at  the  time  of  the  purchase  from  the 
latter.  In  the  view  we  take  of  the  case,  it  is 
immaterial  whether  the  Vada  Naval  Stores 
Company  knew  of  the  relation  between  Mrs. 
Sapp  and  Autry  &  Son  before  or  at  the  time 
of  the  purchase  The  tenant  is  estopped,  as 
against  the  landlord,  to  deny  the  lessor's 
title.  As  otherwise  stated,  the  tenant  cannot 
dispute  the  title  of  his  landlord.  The  tenant 
can  neither  dispute  the  title  of  his  landlord 
nor  attorn  to  another  while  in  possession  ac- 
quired by  his  contract  or  lease ;  and  if  after 
the  expiration  of  his  term  he  desires  to  con- 
test the  title  of  his  landlord,  he  must  first 
surrender  the  possession  acquired  from  .him. 
Civil  Code,  S  3698;  Williams  v.  Garrison, 
29  Ga.  503;  Grizzard  v.  Roberts,  110  Ga.  41, 
35  S.  E.  291  (2).  This  rule  of  the  common 
law,  as  well  as  of  our  Code,  will  not  be  con- 
troverted. 

[4]  It  Is,  however,  insisted  that  the  rule 
has  no  application  here,  since  the  Vada  Naval 
Stores  Company  had  no  knowledge  of  the 
tenancy  of  Antry  &  Son  at  the  time  of  the 
purchase.  As  a  general  rule,  when  the  rela- 
tion of  landlord  and  tenant  is  once  estal>- 
lished,  it  attaches  to  all  who  may  succeed  to 
the  possession  through  or  under  the  tenant 
either  immediately  or  remotely.  Were  this 
not  so,  the  general  principle  above  discussed 
would  be  of  little  benefit  to  the  landlord. 
The  fact  that  the  assignment  by  the  tenant 
is  in  the  form  of  a  fee-simple  conveyance  is 
immaterial.  The  fact  that  the  tenant  ex- 
hibited to  the  purchaser  an  independent  title 
is,  in  our  view  of  the  matter,  likewise  imma- 
terial. We  are  aware  that  the  Supreme 
C6urt  of  Pennsylvania,  in  the  case  of  Thomp- 
son V.  Clark,  7  Pa.  62,  has  reached  a  contrary 
conclusion,  but,  as  we  think,  erroneously.  In 
that  case  it  was  held: 

**The  vendee  of  a  tenant,  who  has  an  apparent 
legal  title,  and  from  whom  the  purchase  was 
made,  without  notice  of  the  tenancy,  is  not 
bound  to  deliver  up  possession  to  the  landlord, 
but  may  defend  in  ejectment*' 

In  2  Herman  on  Estoppel,  {  861,  it  is  said 
that  the  same  estoppel  which  prevents  a  ten- 
ant from  disputing  his  landlord*s  title  like- 
wise extends  to  all  persons  who  enter  upon 
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premises  under  a  contract  of  lease,  and  to 
all  persons  who  by  purchase,  frand,  or  other- 
wise, obtain  i>os8ee8ion  from  such  tenant.  It 
la  there,  however,  added: 

"But  if  one,  not  knowing  that  the  tenant 
holds  a  lease,  purchases  the  estate  by  an  ab- 
solute deed  from  the  tenant,  who  has  an  appar- 
ent legal  title  other  than  his  lease,  such  pur- 
chaser may  contest  the  title  of  the  lessor." 

The  text  is  based  npon  Thompson  v.  Clark, 
supra,  and  upon  intimations  contained  in 
Cooper  y.  Smith,  8  Watts  (Pa.)  636,  and  Jadi- 
son  V.  Davis,  6  Cow.  (N.  Y.)  123,  15  Am.  Dec 
451.  In  White  v.  Barlow,  72  Ga.  887,  the  sec- 
ond headnote  is  as  follows: 

"A  tenant  cannot  dispute  his  landlord's  title, 
and  the  title  of  the  landlord  is  good  against 
such  tenant,  or  one  holding  under  him  with 
notice.** 

In  the  course  of  the  opinion  by  Chief  Jus- 
tice Jackson  it  was  observed  that  the  proof 
in  that  case  positively  showed  notice  in  the 
assignee  or  purchaser  from  the  tenant  The 
apparent  intimation  contained  in  the  decision 
must  therefore  be  taken  in  connection  with 
the  facts  of  the  case. 

[S]  It  is,  of  course,  true  that  a  purchaser 
from  such  tenant,  without  knowledge  of  the 
tenancy,  may  assert  his  adverse  possession 
as  a  basis  of  prescriptive  title.  This  princi- 
ple is  recognized  in  McDougald  v.  Reedy,  71 
Ga.  750.  These  two  distinct  principles  must 
not,  however,  be  confused.  A  clear  state- 
ment of  what  we  believe  to  be  the  sound  rule 
upon  the  question  presented  in  this  case  is 
found  in  Lane's  Lessee  v.  Osment,  17  Tenn. 
(9  Yerg.)  86: 

Neither  the  tenant  himself,  nor  a  purchaser 
of  the  land  under  him,  whether  with  or  without 
notice  of  the  landlord's  right,  can  dispute  the 
title  of  the  landlord  within  the  period  necessary 
to  form  the  bar  of  the  statute  of  limitations. 

In  Jackson  v.  Harsen,  7  Cow.  (N.  Y.)  323, 
17  Am.  Dec.  517,  it  was  held: 

A  "purchaser  from  the  tenant,  entering  under 
an  absolute  conveyance  in  fee,  is  deemed  to  en- 
ter as  the  lessor's  tenant,  though  he  may  not 
have  known  that  his  grantor  derived  possession 
from  the  lessor." 

So,  also,  in  Reed  v.  Shepley,  0  Yt  602,  it 
was  ruled: 

"One  holding  land  under  another  cannot  set 
up  an  adverse  daim  until  ho  has  first  surrender- 
ed up  the  possession ;  and  all  who  claim  under 
him  are  tenants  subject  to  the  same  rule,  wheth- 
er they  knew  of  that  relationship  or  not" 

See,  also,  Jackson  v.  Sdssam,  3  Johns.  (N. 
Y.)  499;  Ehnerick  v.  Tavener,  9  Grat.  (Va.) 
220,  58  Am.  Dec.  217;  Jackson  v.  Davis,  5 
Cow.  (N.  Y.)  123,  15  Am.  Dec.  451;  PhilUps 
V.  Rothwell.  7  Ky.  (4  Bibb)  33. 


Prior  to  the  Code  of  1863  a  Judgment  in 
ejectment  was  not  conclusive  as  to  the  title 
between  the  parties  thereto.  Parker  ▼.  Stam- 
baugh,  71  Ga.  735.  By  section  3275  of  the 
Code  of  1863  (Code  of  1910,  {  6688)  it  is  de- 
clared that— 

"A  judgment  in  ejectmoit  shall  be  condusive 
as  to  the  title  between  the  parties  thereto,  un- 
less the  Jury  find  for  the  plaintiff  less  than 
the  fee.". 


[I]  The  action  of  ejectment  by  the  land- 
lord against  the  tenant,  where  the  landlord 
relies  for  recovery  upon  the  privity  existing 
between  the  parties,  involves  only  the  right 
of  possession.  Cases  may  be  found  to  the 
contrary.  Jochen  v.  Tibbells,  50  Bdich.  33, 
14  N.  W.  690;  Shaw  v.  HUl,  79  Mich.  86,  44 
N.  W.  422 ;  McKie  v.  Anderson,  78  Tex.  207, 
14  S.  Yfi  576. 

[7]  But  the  true  rule  is  that  such  a  Judg- 
ment in  favor  of  the  landlord  is  not  conclu- 
sive in  a  subsequent  action  by  the  tenant,  be- 
cause the  tenant  cannot  be  concluded  by  a 
Judgment  as  to  matters  which  he  could  not 
litigate  in  the  action  in  which  the  Judgment 
was  rendered.  If  the  Judgment  in  ejectment 
in  favor  of  the  landlord  against  the  tenant  is 
conclusive  as  to  the  title,  equity,  under  prop- 
er pleadings,  would  certainly  enable  the  t«i- 
ant  to  formally  admit  the  possession  of  the 
landlord  and  to  assert  that  his  title  is  in  fact 
paramount,  thereby  assuming  the  same  bui^ 
den  that  he  would  be  required  to  assume  and 
carry  in  a  separate  action.  But  in  actions  for 
rent  and  for  use  and  occupation,  the  reason 
of  the  rule  which  estops  the  tenant  from  dis- 
puting the  title  of  the  landlord  is  plainly  ap- 
parent It  is  not  apparent  if  the  Judgment 
in  an  action  of, ejectment  by  the  landlord 
against  the  tenant  is  conclusive  as  to  the  title 
between  the  parties.  Of  course  the  tenant, 
in  such  an  action,  cannot  set  up  want  of  title 
in  the  landlord,  nor  can  he  set  up  paramount 
title  in  another;  but  if  the  Judgment  is  con- 
clusive as  to  the  title,  or  the  suit  against  the 
tenant  is  so  framed  in  any  case  as  to  adjudi- 
cate the  question  of  title,  the  English  rule, 
which  permits  the  tenant  to  set  up  paramount 
title  in  himself,  is  sound  in  principle.  Acci- 
dent Ins.  Co.  V.  Mackenzie,  5  Law  T.  (N.  S.) 
20,  10  C.  B.  N.  S.J,  Am.  Reprint,  870.  We  are 
bound,  under  our  decisions,  to  apply  the  es- 
toppel in  actions  of  ejectment,  or  of  com- 
plaint for  land,  by  the  landlord  against  the 
tenant;  but  our  conclusion  is  that  the  effect 
of  the  Judgment  against  the  tenant,  unless 
the  suit  be  so  framed  as  to  adjudicate  the 
title,  is  to  force  the  tenant  to  a  separate 
action  for  the  purpose  of  asserting  his  title. 

In  the  case  at  bar  we  are  not  embarrassed 
in  applying  the  estoppel  for  any  of  the  rea- 
sons suggested  above,  because  the  petition, 
as  finally  amended,  prayed  only  for  the  re- 
covery of  the  possession  of  the  land»  together 
with  the  rents  from  the  time  of  the  filing  of 
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tbe  petitioiL  Willie  some  of  the  allegaUona 
in  the  petition  may  have  been  broad  enough 
to  call  for  an  adjudication  of  the  title,  the 
landlord  expressly  alleged  that  the  tenant's 
claim  of  title  was  "void  as  against  plaintiff/' 
and  upon  the  trial  she  relied  only  upon  the 
privity  existing  between  the  parties.  The 
evidence,  without  dispute,  shows  that  Sapp 
had  acquired  the  possession  of  the  premises 
from  the  plaintiff  under  and  by  virtue  of 
the  lease.  Sapp's  possession,  thus  acquired, 
passed  by  successive  assignments  into  the 
Vada  Naval  Stores  Company.  The  possession 
of  Sapp  and  of  those  who  held  under  him, 
including  th&  possession  of  that  oompany^ 
was  therefore  the  possession  of  the  original 
lessor.  Her  possession  was  notice,  under  our 
Code,  of  whatever  rights  she  had  in  the  prem- 
ises. It  is  this  possession  that  must  be  re- 
stored before  the  tenant  can  assert  title  ad- 
verse to  the  landlord. 

[8]  In  our  .opinion  the  most  that  can  be 
said  In  favor  of  a  vendee  of  a  tenant,  who 
has  an  apparent  legal  title,  and  from  whom 
the  purchase  was  made  without  notice  of  the 
tenancy,  is  that  as  between  such  vendee  and 
tbe  lessor  the  equities  are  equaL  In  such 
case  the  landlord,  having  the  prior  equity, 
should  prevail.  We  deem  it  unnecessary  to 
say  that  the  letter  from  Peebles  &  Co.  to  Mrs. 
Sapp,  conceding  that  it  was  received  by  Mrs. 
Sapp,  did  not  amount  to  a  surrender  of  the 
premises  to  Mrs.  Sapp.  We  also  think  it  un- 
important that  only  a  small  part  of  the  half 
lot  of  land  Involved  was  actually  used  by 
Sapp  and  those  holding  under  him  as  a  site 
for  the  manufacture  of  turpentine.  The 
whole  tract  was  leased  for  that  purpose,  and, 
so  far  as  the  record  discloses,  there  was  no 
restriction,  express  or  Implied,  in  the  lease 
as  to  the  quantity  of  land  that  might  be  so 
used.  The  possession  of  the  whole  tract  was 
therefore  acquired  under  and  by  virtue  of 
the  lease,  and  the  possession  thereof  must  be 
restored  to  the  lessor. 

In  view  of  the  ruling  made  upon  the  con- 
trolling question  in  this  case,  it  Is  unnecessa- 
ry to  decide  whether  the  suit  for  trespass 
brought  by  Mrs.  Sapp  against  Autry  &  Son, 
which  was  pending  arthe  time  of  the  sale  by 
Autry  &  Son  to  the  Vada  Naval  Stores  Com- 
pany, was  lis  pendens,  and  whether  this  doc- 
trine is  to  be  applied  in  this  case.  WIe  call 
attention,  in  passing,  to  the  New  York  case 
of  Hailey  v.  Ano,  136  N.  Y.  569,  32  N.  K  1068, 
32  Am.  St  Rep.  764,  where  it  was  ruled  that 
in  such  an  action,  the  land  Itself  not  being 
the  subject-matter  of  the  suit,  and  there  be- 
ing nothing  in  the  pleadings  to  show  that 
title  thereto  is  Involved,  the  purchaser  of 
the  land  pendente  lite  Is  not  bound  by  the 
judgment  in  a  subsequent  action  involving 
title  to  the  same  land. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(148  Ga.  686) 

CITY  OF  ATLANTA  v.  GEORGIA  R.  ft 
BANKING   CO.     (No.  762.) 

(Supreme  Court  of  Georgia.     Jan.  14,  1919.) 

(Syllabus  hy  the  Court,) 

1.  Municipal  Corporations  ^=>648,  654  — 
Prescription— Right  op  Wat  Oveb  Rail- 
boa  d  TRACKa 

AlthouKh  for  a  period  of  time  longer  than 
20  years  a  crossing  over  the  tracks  of  a  rail- 
road company  is  used  by  persons  and  vehicles, 
the  public  will  not  acquire  an  easement  by 
prescription  unless  tbe  use  has  been  adverse, 
exclusive,  and  under  a  claim  of  right,  and  not 
by  permission  of  the  owner.  Mayor,  etc.,  of 
Savannah  v.  Standard  Fuel  Supply  Co.,  140  Ga. 
353,  358,  78  S.  E.  906,  48  U  R.  A.  (N.  S.)  469, 
and  authorities  cited.  Under  the  facts  of  t;bi8 
case,  the  use  of  the  crossing  was  neither  exclu- 
sive nor  adverse. 

2.  Dedication  <d=s>15,  81,  44— Public  Stbebt 
— Intent. 

"Dedication  to  the  public  of  a  use  of  land 
for  a  street  rests  upon  the  intent  of  the  owner 
to  make  such  dedication.  Where  the  dedica- 
tion is  not  express,  the  acts  of  the  owner  re- 
lied upon  to  imply  a  dedication  must  be  such 
as  to  clearly  indicate  an  intent  to  exclusively  de- 
vote the  property  to  use  as  a  street,"  Swift 
V.  Lithonia,  101  Ga.  706,  29  S.  E.  12;  Savan- 
nah V.  Fuel  Co.,  supra.  There  must  also  be 
an  acceptance.  The  facts  of  this  case  are  not 
sufficient  to  show  a  dedication  for  public  use. 

3.  Dedication  ^=»44— Municipal  Corpora- 
tions ^=>654— Railroad  Propertt— Public 
Ri  o  HTs— Verdict— Evidence  . 

Whether  or  not  tbe  charge  of  the  court  on 
the  subject  of  equitable  estoppel  was  a  correct 
statement  of  the  law,  and  whether  that  doctrine 
was  applicable  to  the  issues  on  trial,  the  charge 
was  not  error  requiring  the  grant  of  a  new 
trial.  The  verdict  was  demanded  by  the  evi- 
dence. None  of  the  assignments  of  error  show 
cause  for  the  grant  of  a  new  trial. 

(Additional  Syllahus  hy  EditoHal  Staff.) 

4.  Easements  ^=s>36(1)— Prescription— Bur- 
den OF  Proof. 

Title  by  prescription  rests  upon  strict  law, 
and  the  burden  of  proof  is  upon  the  prescri^oer 
to  show  affirmatively  big  right  to  maintain  his 
adverse  possession,  and  this  is  true  when  the 
prescription  claimed  is  only  an  easement. 

5.  Dedication  <t=s>l&— Dedication  bt  Rail- 
road—(Requisites. 

In  view  of  limitationa  on  railroad's  disposi- 
tion of  its  lands,  so  that  it  may  not  interfere 
with  its  public  duties,  the  facts  as  to  its  inten- 
tion necessary  to  imply  dedication  must  be 
clear  and  unequivocal,  and,  if  intention  is  de- 
termined by  acts,  they  must  be  inconsistent  and 
irreconcilable  with  any  construction,  except  its 
assent  to  dedication. 

6.  Dedication  ^s:>13-rRAiLR0AD  Crossing- 
Power  OF  (Railroad  Company. 

A  railroad  may  by  express  dedication  create 
an   easement   in  the   nature   of   the  crossing, 
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where  it  Is  not  prohibited  by  its  charter,  and 
will  not  materially  interfere  with  the  proper 
performance  of  ita  charter  duties. 

Atkinson  and  George,  JJ.,  dissenting. 

Error  from  Superior  Ck)urt,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Petition  by  the  Georgia  Railroad  &  Bank- 
ing Company  against  the  City  of  Atlanta  to 
have  title  to  certain  land  decreed  to  be  in  it 
and  for  an  injunction,  with  eross-blll  by  de- 
fendant Verdict  for  plaintiff,  motion  for 
new  trial  overruled,  and  defendant  brings 
error.    Affirmed. 

Georgia  Railroad  &  Banking  Company 
brought  a  petition  against  the  city  of  At- 
lanta, in  which  it  was  alleged  that  the  rail- 
road company  owned  a  right  of  way  from  the 
eastern  boundary  of  the  city  to  Pryor  street, 
and  across  the  particular  strip  of  land  lying 
between  the  iK>int  at  which  Yonge  street 
opens  into  Decatur  street  and  the  boundary 
line  between  the  right  of  way  of  the  railroad 
company  and  what  is  known  as  Oakland 
Cemetery;  that  it  was  entitled  to  the  ex- 
clusive use  of  this  strip  of  land;  and  that 
this  use  was  being  interfered  with  by  reason 
of  the  fact  that  the  city  was  claiming  the 
location  in  question  to  be  a  street,  was  pros- 
ecuting and  threatening  to  prosecute  its  em- 
ployes for  failure  to  maintain  an  opening 
across  its  tracks  at  said  point,  and  had  pass- 
ed an  ordinance  requiring  the  keeping  of  a 
watchman  at  said  crossing.  It  prayed  that 
title  to  the  strip  of  land  named  be  decreed 
to  be  in  it,  and  for  injunction  against  the 
prosecution  of  its  employes  and  against  the 
enforcement  of  the  ordinance  requiring  the 
keeping  of  a  watchman.  The  defendant  filed 
a  cross-bill  setting  up  its  claim  to  the  cross- 
ing based  on  dedication  and  prescription,  and 
prayed  for  injunction  against  the  railroad. 
The  case  has  had  the  attention  of  this  court 
on  two  previous  occasions.  131  Ga.  94,  61  S. 
B.  1035;  134  Ga.  871,  68  S.  B.  703.  The 
final  trial  resulted  in  a  verdict  for  the  plain- 
tiff. A  motion  for  new  trial  was  overruled, 
and  the  defendant  excepted. 

J.  L.  Mayson  and  S.  D.  Hewlett,  both  of 
Atlanta,  for  plaintiff  in  error. 

McDaniel  &  Black,  of  Atlanta,  for  defend- 
ant in  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  [1,2]  1,  2.  The  first  and  second 
headnotes  require  no  discussion.  The  au- 
thorities cited  are  sufficiently  elaborate  upon 
the  rulings  therein  made. 

[3-6]  3.  The  railroad  company  showed  ti- 
tle to  the  land  by  deed,  and  there  was  no 
evidence  to  show  any  reservation  or  qualifi- 
cation in  the  grant.  The  city  set  up  an  af- 
firmative equitable  plea  based  both  upon  pre- 
scription and  dedication.  These  two  princi- 
ples are  closely  analogous,  but  not  identical 
For  a  discussion,  see  8  R.  a  L.  904,  |  80. 


The  city  of  Atlanta  makes  no  claim  that  It 
has  obtained  the  right  to  keep  open  the  con- 
tested crossing  by  deed  from  the  railroad 
cbmpany,  or  by  express  dedication  and  ac- 
ceptance. It  is  not  contended  that  the  right 
has  been  acquired  by  condemnation  under 
legislative  authority,  nor  is  it  suggested  that 
a  street  was  laid  out  in  pursuance  of  a  mu- 
nicipal ordinance.  Title  by  prescription  rests 
upon  strict  law,  and  the  burden  of  proof 
rests  upon  the  prescriber  to  show  affirma- 
tively his  right  to  maintain  his  adverse  pos- 
session. And  this  is  true  when  the  prescrip- 
tion claimed  is  only  to  an  easement.  McCul- 
lough  V.  Bast  Tenn.,  etc.,  Ry.  Co.,  97  Ga.  373, 
23  S.  E.  838.  This  is  especially  true  when 
the  land  is  already  used  for  public  purposes, 
acquired  under  legislative  authority.  The 
power  of  disposition  by  a  railroad  company 
of  its  lands  is  limited,  so  that  it  may  not 
disable  itself  from  performing  its  public  du- 
ties. It  is  a  well-established  rule  that  the 
requirements  are  much  more  stringent  in  the 
ci^se  of  railroads  than  in  the  case  of  prop- 
erty not  used  for  public  purposes.  In  the 
case  of  railroads  the  facts  in  regard  to  in- 
tention, necessary  to  imply  dedication,  must 
be  dear  and  unequivocal.  8  R.  C.  L.  890,  { 
14.  Mr.  Jones,  in  his  work  on  Easements 
(section  425),  says  that  the  intention  to  dedi- 
cate must  be  made  clearly  to  appear,  and, 
if  determined  by  acts,  **they  must  be  such 
acts  as  are  inconsistent  and  irreconcilable 
with  any  construction  except  the  assent  of 
the  owner  of  such  dedication."  Of  course^ 
no  such  easement  can  be  acquired,  either  by 
prescription  or  by  dedication,  where  posses- 
sion is  exercised  by  the  express  or  implied 
permission,  or  by  the  passive  acquiescence  or 
mere  nonaction  of  the  owner.  A  railroad 
may,  by  grant  or  express  dedication,  create 
an  easement  in  the  nature  of  a  crossing 
across  its  tracks,  where  it  is  not  prohibited 
by  its  charter,  and  where  such  action  will 
not  materially  interfere  with  the  proper  per- 
formance of  its  charter  duties,  and  the  sec- 
ond use  may  be  reasonably  consistent  with 
the  first.  A  municipality  may  acquire  such 
an  easement  by  condemnation  where  the  law 
has  conferred  express  or  implied  authority. 
In  the  case  of  City  Council  of  Augusta  v.  Ga. 
R.,  etc.,  Co.,  08  Ga.  161, 166,  26  S.  E.  499,  500, 
it  is  said: 

"A  different  result  follows,  however,  when  the 
enjoyment  of  the  second  use  involves  the  prac- 
tical extingaishment  of  the  former,  or  renders 
its  exercise  so  extremely  inconvenient  and  haz- 
ardous as  practically  to  destroy  its  value.  In 
s^ch  a  case,  the  right  to  enjoy  the  second  use 
must  rest  upon  express  legislative  authority, 
and  will  not  be  implred.  The  exercise  of  the 
second  use,  under  such  drcumstances,  would 
amount  to  a  forfeiture  of  the  first.  Forfei- 
tures, as  a  general  rule,  are  not  favored,  will 
never  be  implied,  and  least  of  all  where  the  ef- 
fect would  be  to  deprive  one  of  a  substantial 
right  which  he  enjoyed  under  a  valid  subsist- 
ing legislative  enactment." 
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See,  also,  Central  Railroad  y.  Brlnson,  70 
<5a.  207,  240;  Town  of  Poulan  v.  Atlantic 
R.  Ck>.,  123  Ga.  611,  61  S.  B.  657 ;  Louisville 
&  Nashville  R.  Co.  v.  Louisville,  24  L.  R.  A. 
(N.  S.)  1215.  1219.  notes;  9  R.  C.  L.  773, 
note  19.  Surely  the  easement  could  not  be 
acquired  indirectly  by  prescription  or  implied 
dedication  under  circumstances  which  would 
not  permit  acquirement  directly  by  condem- 
nation. A  railroad  company  cannot  do.  or 
permit  to  be  done,  by  nonaction  that  which 
cannot  be  done  e3q[>ressly. 

In  the  present  case  it  is  sought  to  estab- 
lish a  crossing  over  a  right  of  way  110  feet 
in  width,  every  available  inch  of  which  is 
occupied  by  railroad  tracks.  Including  two 
main-line  tracks,  constituting  a  part  of  the 
''railroad  yard"  constatUtly  used  for  the 
passage  of  trains  and  engines.  Prescription 
or  Implied  dedication  in  such  a  case  could 
only  be  established  where  the  right  is  clear 
and  unequivocal,  under  a  rule  no  less  strict 
than  that  stated  in  the  authority  last  cited. 
It  appears  from  the  evidence  that  a  system 
of  "railroad  yards"  begins  at  Central  avenue 
at  the  end  of  the  old  Union  Station  and  ex- 
tends to  the  roundhouse  at  or  near  Inman 
Park.  The  yard  system  as  a  whole  is  com- 
posed of  several  units,  each  connected  with 
and  dependent  upon  the  others.  There  is  evi- 
dence showing  that  these  tracks  are  con- 
nected with  all  of  the  yards  and  were  so 
constructed  as  to  make  use  of  every  availa- 
ble inch  of  ground.  To  maintain  the  cross- 
ing would  cripple  the  yards  about  one-third, 
and  would  require  a  total  reconstruction  of 
the  yards,  costing  several  htmdreds  of  thou- 
sands of  dollars.  It  would  diminish  the  car 
room,  interfere  with  the  building  and  ar^ 
ranging  of  trains,  continuously  a$d  to  the 
expense  thereof,  and  cause  delay.  The  im- 
pairment would  be  substantial  and  for  all 
time.  The  railroad  has.  from  its  inception, 
continuously  exercised  control  and  use  of  the 
right  of  way  inconsistent  with  the  intent  to 
dedicate  a  street  to  permanent  public  use. 
The  city  introduced  evidence  sufficient  to 
show  that  for  many  years  the  public  did 
cross  at  the  point  in  question,  that  at  times 
a  watchman  was  stationed  there  to  protect 
the  public  from  accident,  that  at  one  time 
accommodation  trains  stopped  there  to  dis- 
charge passengers,  and  other  facts  of  simi- 
lar <diaracter.  The  evidence  of  the  city  as  a 
whole  was  not  sufficient  to  measure  up  to  the 
rule  above  stated,  as  to  prescription,  or  as 
to  a  clear  and  unequivocal  intention  to  dedi- 
cate, and  to  negative  the  theory  of  permis- 
sion or  passive  acquiescence  on  the  part  of 
the  railroad.  Taken  altogether,  the  evidence 
demanded  a  verdict  for  the  plaintiff. 

In  a  populous  city,  near  its  center,  through 
a  railroad  yard  where  trains  are  constantly 
fflOTiog  and  shifting,  where  the  entire  width 


of  the  right  of  way  is  covered  with  tracks, 
a  grade  crossing  must  grossly  impair  the  ef- 
ficient use  of  the  property  as  a  railroad,  and 
is  necessarily  dangerous  and  inconvenient  to 
the  public.  Courts,  as  well  as  all  persons 
of  ordinary  powers  of  observation,  are  oblig- 
ed to  take  cognizance  of  these  self-evident 
facts. 

From  a  casual  reading  the  decision  in  B. 
&  W.  R.  Co.  V;  Waycross,  91  Ga.  573.  17  S. 
E.  674.  might  appear  to  conflict  somewhat 
with  the  views  above  stated.  In  that  case 
the  railroad  filed  a  petition  for  injunction, 
very  much  as  in  the  present  case.  The  city 
of  Waycross  also  filed  a  cross-petition  ask- 
ing for  an  injunction  against  the  railroad. 
It  appears  in  that  case  that  the  railroad  was 
built  prior  to  the  building  of  the  city,  and 
the  roadway  crossed  a  single  track.  The 
city,  after  its  incorporation,  laid  out  one  of 
its  principal  streets  across  the  track  at  the 
point  occupied  by  the  crossing.  The  railroad 
desired  to  build  one  additional  track  on  its 
right  of  way.  and  the  city,  through  its  offi- 
cers, interfered.  Injunction  was  sought  to 
prevent  this  interference.  The  injunction 
sought  by  the  city  was  to  prevent  the  build- 
ing of  the  additional  track.  This  court  re- 
versed the  Judgment,  holding  that  the  two 
uses  were  inconsistent  A  reference  to  the 
pleadings  will  show  that  the  petition  filed  by 
the  railroad  specifically  alleged  that  its  pur- 
pose and  intention  was  not  to  obstruct  the 
passage  of  persons  and  vehicles  and  proper- 
ty, nor  to  block  up  the  avenue  with  cars,  but 
was  solely  to  furnish  a  connection  for  the 
passage  of  cars  and  engines  running  from  its 
yards  to  the  main  line  of  the  railway ;  and 
I  that  the  city  was  entitled  to  an  easement 
across  the  railroad  for  a  street,  because  it 
had  laid  out  at  that  point  a  street  according 
to  the  plans  of  the  city,  and  that  the  public 
actually  had  a  right  of  crossing  the  tracks 
by  an  acquiescence  amounting  to  a  dedica- 
tion. Thus  it  is  obvious  that  the  decision 
proceeded  from  the  premise  of  an  establish*- 
ed  easement,  and  was  not  concerned  with 
whether  such  an  easement  could  be  establish- 
ed under  the  pleadings  and  evidence  in  that 
case. 

Judgment  affirmed. 

All  the  Justices  concur,  exeept  ATKINSON 
and  GEORGB,  JJ..  dissenting. 

BECK,  P.  J.  I  concur  in  the  Judgment  of 
affirmance. 

ATKINSON  and  GEORGE,  JJ.  (dissent- 
ingf).  Applying  the  principles  in  B.  &  W.  R. 
Co.  V.  Waycross,  91  Ga.  573,  x7  S.  B.  674, 
and  Southern  Ry.  Co.  v.  Combs,  124  Ga.  1004, 
53  S.  E.  508,  to  the  facts  in  this  case,  the 
Judgment  should  be  reversed. 
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(148  Ga.  ees) 

HARRIS  T.  TAYLOR  et  al.     (No.  »38.) 
(Supreme  Court  of  Georgia.     Jan.  15,  1919.) 

(SyUahus  ly  the  Court,) 

1.  Process  <&»153— Defect  in  Copy— Signa- 
ture OF  Clerk. 

The  failure  of  the  derk  to  attach  his  signa- 
ture to  the  copy  process,  regular  in  other  re- 
spects, served  upon  the  defendant  in  an  equi- 
table suit,  is  not  cause  for  abatement  of  the 
suit;  the  original  process  attached  to  the  origi- 
nal petition,  of  file  in  the  office  of  the  clerk  be- 
ing regular  in  all  respects,  and  the  copy  peti- 
tion served  upon  the  defendant,  as  required  by 
statute,  along  with  the  defective  process,  being 
a  true  copy  of  the  original  petition,  including 
entry  of  filing  thereon  under  the  signature  of 
the  clerk. 

2.  Banks  and  Banking  «=»77(4)— Insolvkn- 
CY— Liability  of  Stockholders. 

Under  the  ruling  in  Lamar  v.  Taylor,  141 
Ga.  227,  80  S.  E.  1085  (3),  the  individual  lia- 
bility of  stockholders  of  the  Exchange  Bank  of 
Macon,  under  its  charter,  to  depositors  for  all 
moneys  deposited  by  them  therein,  is,  upon  its 
insolvency,  an  asset  of  the  bank  and  enforceable 
in  a  suit  or  suits  brought  by  its  receivers.  Civ. 
Code  1910,  §  2249. 

3.  Constitutional  Law  #=:>169,  191— Cor- 
porations ^=»217— Insolvency— -Liabili- 
ty OF  Stockholder— Retroactive  Law- 
Impairment  OF  Obligation  of  Contract. 

Section  2249  of  the  Civil  Code  1910  (Acts 
1894,  p.  76),  which  makes  the  statutory  individ- 
ual liabili^  of  a  stockholder  in  an  insolvent 
corporation  an  asset  of  such  corporation,  "to 
be  enforced  by  the  assignee,  receiver,  or  other 
officer  having  the  legal  right  to  collect,  marshal, 
and  distribute  the  assets  of  such  failed  corpora- 
tion," is  not  unconstitutional  because,  as  ap- 
plied to  the  Exchange  Bank  of  Macon,  charter- 
ed before  the  passage  of  the  act  of  1894,  su- 
pra, it  is  retroactive  and  impairs  the  obligation 
of  contracts.  The  act  is  purely  remedial,  by  it, 
and  the  statutory  liability  of  the  stockholder  is 
neither  extended  nor  restricted,  increased  nor 
diminished.  Moore  v.  Ripley,  106  Ga.  556,  32 
S.  E.  647(2) ;   Lamar  v.  Taylor,  supra. 

4.  Banks  and  Banking  ^s>49(6)— Insolven- 
cy—Action  BY  Receiver— Misjoinder  of 
AonoN— Misjoinder  of  Parties. 

Where  a  banking  corporation  has  been 
shown  to  be  insolvent  and  its  assets  placed  in 
the  hands  of  receivers,  and  in  pursuance  of  an 
order  of  court  the  receivers  undertake  to  en- 
force by  suit  in  equity  the  individual  liability 
of  the  stockholders  as  fixed  by  the  charter  in 
favor  of  depositors  in  such  corporation,  all  the 
stockholders  so  liable  may  be  jpined  in  one  ac- 
tion. There  is  no  misjoinder  of  causes  of  action 
or  of  parties  defendant.  Moore  v.  Ripley,  su- 
pra. 

5.  Banks  and  Banking  ^=:»47(1,  2)— Limita- 
tion OF  Actions  ^=5>34(5)— Insolvency- 
Receivers*  Suit  Aqiainst  Stockholders. 

In  a  suit  of  the  character  just  indicated:  (a) 
No  demand  by  depositors  as  a  condition  prece- 


dent to  suit  is  necessary;  (b)  the  liability  of  the 
stockholder  need  not  be  actually  fixed  and  de- 
termined; (c)  the  assets,  legal  and  equitable,  of 
the  corporation,  need  not  have  been  first  com- 
pletely exhausted;  and  (d)  the  action  to  en- 
force the  statutory  liability  of  the  stockholder 
may  be  brought  at  any  time  within  20  years  aft- 
er the  right  of  action  accrues.  Civ.  Code  1910, 
i  4360;  Wheatley  v.  Glover,  125  6a.  719,  54  S. 
E.  626  a9). 

6.  Banks  and  Banking  ^=»4S(^)— Insol- 
vency—Receivers*  Action  Against  Stock- 
holders—Sta/tutes. 

In  such  action,  the  receiver  may  sue  the 
stockholder  in  whose  name  the  capital  stock 
stands  upon  the  books  of  the  corporation  at  the 
time  of  its  failure  (Civ.  Code  1910,  |  2248),  or 
he  may  sue  the  real  owner  of  the  shares  of  the 
capital  stock  in  such  failed  corporation,  al- 
though such  shares  stand  on  the  books  of  the 
bank  in  the  name  of  another  who  in  fact  has 
no  interest  therein. 

7.  Limitation  op  Actions  ^=»127(3)— 
Amendment— New  Cause  of  Action. 

The  amendment  to  the  petition  did  not  set 
forth  a  new  cause  of  action. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Suit  by  R.  J.  Taylor  and  others,  receivers 
of  the  Exchange  Bank  of  Macon,  against  E. 
G.  Harris  and  others.  Demurrer  of  defend- 
ant Harris  to  petition  overruled  and  his 
traverse  to  return  of  service  and  his  plea  in 
abatement  stricken,  and  he  es^cepts  and 
brings  error.    Afiirmed. 

On  July  8,  1907,  upon  the  petition  of  a 
majority  of  Its  directors,  the  Exchange  Bank 
of  Maom  was  placed  in  the  hands  of  re- 
ceivers. The  petition  was  against  the  bank, 
the  stockholders  thereof,  and  certain  credi- 
tors. As  to  the  creditors  the  prayers  were  for 
injunctive  relief  only.  As  to  the  bank  and 
its  stockholders^  the  prayers  were  for  the 
general  equitable  winding  up  of  the  affairs  of 
the  bank,  the  distributing  of  its  assets,  etc. 
The  Exchange  Bank  was  chartered  by  a 
special  act  of  the  Legislature.  Its  charter 
provided: 

"That  said  corporati|>n  shall  be  responsible  to 
its  creditors  to  the  extent  of  its  capital  and  its 
assets,  and  each  stockholder  shall  be  individ- 
ually liable  for  all  the  debts  of  said  corpora- 
tion to  the  extent  of  his  or  her  unpaid  «hares 
of  stock,  and  said  stockholder  shall  be  further 
and  additionally  individually  liable  equally  and 
ratably,  and  not  one  for  another,  as  sureties,  to 
depositors  of  said  corporation  for  all  moneys  de- 
posited therein,  in  an  amount  equal  to  the 
face  value  of  their  respective  shares  of  stock; 
it  being  the  true  intent  and  purpose  of  this  sec- 
tion of  this  act,  that,  as  to  depositors,  for  al) 
moneys  deposited  with  said  corporation,  there 
shall  be  an-  individual  liability  upon  such  stock- 
holder  in  such  corporation  over  and  beyond  the 
par  value  of  his  or  her  original  shares  of  stock, 
equal  in  amount  to  the  face  value  of  said  shares 
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*»f  stock;  provided,  that  said  liability  of  the 
stockholders  shall  not  prevent  depositors  from 
haying  equal  rank  with  all  other  creditors  upon 
the  capital  property  and  assets  of  said  bank." 
Acts  1890-91,  vol.  2,  p.  130. 

The  receivers  claimed  the  right  to  enforce 
the  statutory  liability  of  the  stockholders 
under  the  charter  for  the  benefit  of  the  de- 
positora  On  June  29, 1912,  the  reoQlvem  were, 
by  order  of  the  court,  authorized  and  direct- 
ed to  prosecute  this  suit  to  enforce  such 
statutory  liability  of  the  stockholders  and  to 
collect  from  the  stockholders  an  amount  SQfil- 
dent  to  pay  the  depositors  for  all  moneys 
deposited  in  said  bank,  '*not  heretofore  paid 
out  of  the  other  assets  of  said  bank."  The 
petition  alleged  that  the  undistributed  assets 
amounted  to  $21,498.58;  the  unpaid  deposits, 
according  to  the  books  of  the  bank,  amounted 
to  4146,832.60,  besides  interest  A  list  of  the 
stockholders  and  of  the  number  of  shares 
owned  by  eax:h  was  set  out ;  and  the  petition 
prayed,  among  other  things,  for  Judgment 
and  decree  against  the  ''said  stockholders  of 
said  bank  whose  names  have  been  set  forth 
herein  as  defendants  in  this  case,  and  against 
such  other  stockholders  as  may  hereafter, 
by  proper  order  of  the  court,  be  made  parties 
defendant  hereto,  according  to  their  several 
liabilities  under  the  terms  of  the  charter  of 
.said  bank  for  such  amounts  as  may  be  as- 
certained, upon  the  final  accounting  herein, 
to  be  necessary  to  pay  the  depositors  of  said 
bank  as  set  forth  herein  in  full."  Among  the 
stockholders  named  as  defendants  were  E. 
G.  Harris^  plaintiff  in  error,  who  was  alleged 
to  be  the  owner  of  eleven  shares,  and  W.  G. 
Solomon,  trading  as  W.  G.  Solomon  ft  Co., 
who  was  alleged  to  be  the  owner  of  106 
shares.  The  petition  was  filed  in  Bibb  supe* 
rior  court  on  August  26,  1912,  and  made 
returnable  to  the  November  term,  1912,  of 
said  court  Certain  of  the  stockholders  were 
duly  served,  and  filed  pleas  to  the  suit; 
among  other  defenses,  they  prayed  that  the 
suit  against  them  be  enjoined  for  the  rea- 
sons set  out  in  the  report  of  the  case  of 
Lamar  v.  Taylor,  141  Ga.  227,  80  S.  B.  1065. 
Certain  of  the  defendant  stoclUiolders  were 
not  served  15  days  before  the  return  term. 
Among  these  was  the  plaintiff  in  error.  Such 
stockholders  moved  that  the  suit,  for  the  rea- 
sons stated,  be  dismissed  as  to  them.  The 
court  denied  this  prayer,  and  allowed  the 
plaintiffs  to  amend  the  process  by  making  it 
returnable  to  the  February  term,  1913,  of  the 
court  This  ruling  was  afllrmed  by  the 
Supreme  Court  in  the  case  of  Turpin  v.  Tay- 
lor, 143  Ga.  224,  U  S.  E.  547,  but  with  the 
direction  that  the  court  provide  for  service 
anew  of  the  suit  with  the  amended  process 
attached. 

Accordingly,  the  plaintiffs,  on  January  11, 

1916,  filed  and  had  allowed  an  amendment  to 

'  the  original  suit,  requiring  service  anew  on 

said  defendant  stockholders.    In  this  amend- 

'  ment  it  was  set  out  that  Harris  had  settled 


his  liability  on  the  eleven  shares  of  stock 
standing  in  his  name ;  but  that  100  of  the  106 
shares,  alleged  In  the  original  petition  to  be 
owned  by  W.  G.  Solomon  trading  as  W.  G. 
Solomon  ft  Co.,  and  standing  on  the  books 
of  the  bank  in  the  name  of  Solomon  ft  Com- 
pany, were  in  fact  owned  by  Harris ;  and  that 
Solomon  merely  purdiased  said  shares  for 
B.  G.  Harris,  the  actual  owner  thereof.  It 
was  also  alleged  that  6  of  said  shares  stand- 
ing in  the  name  of  Solomon  ft  Co.  were  in 
fact  the  property  of  another  named  person; 
and  the  amendment  asked  for  the  right  to 
strike  Solomon  as  a  defendant,  and  to  make 
Harris  and  the  other  alleged  stockholder 
parties  defendants;  and  prayed  Judgment 
against  each  of  them.  Harris  was  served,  as 
directed  by  order  of  the  court,  with  copy  of 
the  original  petition  and  all  amendments 
allowed.  Including  the  amendment  of  January 
11,  1916;  but  the  copy  of  the  amended  pro- 
cess attached,  regular  in  all  other  respects, 
was  not  signed  by  the  clerk  or  other  officer  of 
the  court  Harris  traversed  the  return  of 
service  made  by  the  sheriff,  and  filed  a  plea 
in  abatement  to  the  suit  as  to  him,  upon  the 
grounds  stated.  He  also  demurred  to  the 
petition  as  amended,  upon  the  grounds:  That 
no  cause  of  action  is  set  out;  there  is  a 
misjoinder  of  causes  of  action  and  parties 
defendant ;  the  receivers  are  not  proper  par^ 
ties  to  bring  the  suit;  the  statute  under 
whi<di  the  suit  is  brought  (Civ.  Code,  §  2249) 
is  unconstitutional;'  particularly,  the  receiv- 
ers are  not  authorized  to  sue  thereunder,  the 
bank  having  been  chartered  prior  to  that  act ; 
the  petition  fails  to  allege  a  demand  by  de- 
positors; the  stockholders^  liability  is  not 
fixed  and  determined;  the  cause  of  action 
Is  barred  by  the  statute  of  limitations;  as  to 
the  100  shares  of  stock  standing  in  the  name 
of  Solomon,  trading  in  the  name  of  W.  G. 
Solomon  ft  Co.,  only  Solomon  is  liable  to  the 
plaintiffs ;  as  to  the  100  shares  of  stock,  the 
amendment  to  the  petition  set  up  a  new  cause 
of  action,  and  Harris,  having  settled  his 
liability  on  the  11  shares  originally  alleged 
to  stand  in  his  name  on  the  books  of  the 
bank,  is  entitled  to  be  discharged.  The  court 
overruled  the  demurrer,  and  upon  motion 
struck  the  traverse  to  the  return  of  service 
and  the  plea  In  abatement    Harris  excepted. 

Harris,  Harris  ft  Witman,  of  Macon,  for 
plaintiff  in  error. 

Miller  ft  Jones  and  Hardeman,  Jones,  Pnrk 
ft  Johnston,  all  of  Macon,  for  defendants  in 
error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  [1]  1.  It  is  conceded  that  the  copy 
process  served  upon  the  plaintiff  in  error  was 
not  signed  by  the  clerk.  The  motion,  in  the 
nature  of  a  general  demurrer,  to  strike  the 
plea  in  abatement,  admits  this.  The  original 
process  was  in  all  respects  regular,  and  was 
signed  by  the  clerk.  True  and  correct  copies 
of  the  original  petition. and  the  amendment  of 
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January  U,  1916,  to  which  was  attached  a 
copy  of  the  Judge's  order  allowing  the  amend- 
ment, making  Harris  a  party  defendant  to 
the  suit,  and  requiring  the  derk  to  issue 
process  directed  to  him,  '^returnable  to  the 
next  term  of  this  court"  (February  term, 
1916),  and  providing  for  service  upon  him  of 
the  petition  and  process  as  amended,  were 
served  upon  the  plaintiff  in  error,  along  with 
the  unsigned  copy  process.  Both  the  petition 
and  the  amendment,  according  to  the  copy 
entries  of  the  clerk  appearing  upon  the  copy 
petition  and  copy  amendment  served  upon 
plaintiff  in  error,  were  regularly  filed  in  the 
office  of  the  derk  of  the  court  The  plaintiff 
in  error  appeared  at  the  court  and  at  the 
term  thereafter  at  which  he  was  required  by 
the  original  process  to  appear  and  plead.  He 
was  therefore  not  actually  misled;  The 
amended  petition  was  addressed  to  the  court ; 
It  set  out  in  detail  the  demand  or  cause  of 
action,  named  the  plaintiff  and  the  defendant, 
and  prayed  for  process  and  Judgment  against 
the  latter.  Under  these  circumstances,  was 
the  plea  In  abatement  properly  stricken? 
The  question  appears  not  to  have  been  di- 
rectly passed  on  by  this  court.  In  Cochran 
V.  Davis;  20  Qa.  581,  the  question  was  direct- 
ly made,  and  the  decision  in  that  case  ap- 
parently rules  that  defects  in  the  oc^y  are 
immaterial  if  the  original  is  correct.  How- 
ever, the  decision  was  controlled  by  the 
failure  of  the  defendant  in  that  case  to  ex- 
cept in  time  to  an  order  of  the  court  allowing 
the  copy  process  to  be  amended  by  affixing 
the  signature  of  the  derk  thereto.  In  Ga.  So. 
&  Fla.  Ry.  Go.  v.  Pritchard,  123  Ga.  320,  323, 
51  S.  EX  424,  the  statement  in  the  opinion  of 
Lumpkin,  J.,  in  Cochran  v.  Davis,  supra,  was 
declared  to  be  obiter.  In  Myers  v.  Griner, 
120  Ga.  723,  48  S.  E.  113,  the  original  process, 
which  had  not  been  signed  by  the  derk,  was 
allowed  to  be  amended  nunc  pro  tunc  by 
adding  the  clerk's  signature.  It  was  there 
said,  obiter,  that  if  the  copy  served  upon  the 
defendant  had  not  been  signed  by  the  derk 
or  his  deputy,  or  if  neither  the  copy  nor  the 
original  had  been  signed  by  the  clerk,  a  differ- 
ent question  would  have  been  presented  to 
the  court  Section  5551  of  the  Civil  Code 
requires  the  derk  to  indorse  the  date  of 
filing  in  office  upon  every  petition.  Section 
5552  is  as  follows: 

"To  every  petition  the  derk  shall  annex  a 
process  (onless  the  same  be  waived),  signed  by 
the  derk  or  his  deputy,  and  bearing  test  in  the 
name  of  a  judge  of  the  court,  and  directed  to 
the  sheriff  or  his  deputy,  requiring  the  appear- 
ance of  the  defendant  at  the  return  term  of  the 
court** 

Section  5563  requires  the  derk  to  deliver 
the  original  petition,  with  process  annexed, 
together  with  a  copy  of  the  petition  and  pro- 
cess for  each  defendant,  to  the  sheriff  or  his 
deputy,  who  shall  serve  "such  copy"  upon 
each  defendant  residing  in  the  county. 

Under  section  5572: 


"No  technical  or  formal  objections  shall  in- 
validate any  petition  or  process;  but  if  the 
same  substantially  conforms  to  the  requisitions 
of  this  Code,  and  the  defendant  has  had  notice 
of  the  pendency  of  the  cause,  all  other  objections 
shall  be  disregarded.'* 

Our  Code  is  liberal  in  the  allowance  of 
amendments,  both  as  to  pleadings  and  pro- 
cess, and  section  5709  provides  that— 

"The  mistake  or  misprision  of  a  deiic  or  oth- 
er ministerial  officer  shall  in  no  case  work  to 
the  injury  of  a  party,  where  by  amendment  jus- 
tice may  be  promoted.*' 

Cases  from  outside  jurisdictions  on  the 
point  presented  are  few  in  number.  Owing 
to  the  variety  of  statutes  and  rules  of  pro- 
cedure, such  cases  are  of  little  service  be- 
yond the  jurisdiction  where  they  were  de- 
dded.  However,  it  has  been  held  that  the 
omission  in  a  copy  of  a  copy  of  the  court 
derk's  signature  to  the  original  writ  is  not 
material  Clutterbuck  v.  Wildman,  2  Tyrw. 
(Eng.)  276 ;  Lyon  v.  Baldwin,  194  Mich.  118, 
160  N.  W.  428,  L.  R.  A.  1917C,  148.  In  Lyon 
V.  Baldwin,  supra.  It  was  held: 

"The  service  of  a  writ  of  garnishment"  is  not 
void  "because  the  copy  delivered  to  the  gar- 
nishee*' is  not  dated  and  does  not  contain  "the 
signature  of  the  derk." 

The  omission  from  tihe  copy  delivered  of  a 
copy  of  the  judge^s  signature  does  not  render 
the  service  insuffldent.  Greenleaf  v.  Mum- 
ford,  30  How.  Prac.  (N.  Y.)  30  (warrant  of 
attachment).  In  Collins  v.  Merriam,  31  Vt 
622,  the  defendant  was  sued  in  a  justice's 
court  He  moved  to  set  aside  the  judgment 
rendered  against  him,  upon  the  ground  that 
the  copy  writ  served  upon  him  was  not  signed 
by  a  justice  or  other  oflAcer.  The  dedsi<m 
was  against  him,  and,  while  other  reasons 
may  have  required  the  decision,  it  was  said, 
in  the  course  of  the  opinion  In  the  case: 

"Suppose  there  was  an  omission  to  annex  the 
name  bf  the  magistrate  who  signed  the  writ  to 
the  copy.  I  apprehend  this  would  not  defeat  the 
effect  of  the  service  as  a  notice,  and  under  our 
decisions  would  not  constitute  matter  of  abate- 
ment" 

However,  the  contrary  view  of  the  ques- 
tion was  taken  by  the  New  Jersey  Supreme 
Court  in  Steedle  v.  Woolston,  88  N.  J.  Law, 
91,  95  Atl.  737.  It  is  to  be  noted  that  the 
New  Jersey  case  arose  in  a  *'small  cause 
court*'  and  the  statute,  so  far  as  appears 
from  the  dedsion,  did  not  require  a  copy  of 
the  petition  or  dedaration  to  be  served  upon 
the  defendent  along  with  the  writ  It  has 
been  noticed  that  our  statute  requires  service 
on  the  defendant  of  a  copy  of  the  petition  or 
declaration.  This  copy  should  tn  reason  be 
considered  as  a  "part  of  the  notice"  to  him. 
We  are  disposed  to  agree  with  the  line  of 
dedsions  to  the  effect  that  the  copy  petition 
served  upon  the  defendant  may  aid  the  de- 
fective process  served  with  it   First  National 
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Bank  t.  Rusk,  04  Or.  85,  127  Pac.  780,  129 
Pac.  121,  44  L.  R.  A.  (N.  S.)  138,  145;  Har- 
vey V.  Chicago  &  N.  W.  R.  Ck).,  148  Wis.  391, 
134  N.  W.  839;  Lee  v.  Clark,  53  Minn.  315, 
55  N.  W.  127;  Messervey  v.  Beckwith,  41 
HI.  452.  See,  also,  Williams  y.  Buchanan, 
75  Ga.  789.  The  defect  In  the  aH>y  process 
did  not  wholly  defeat  the  effect  of  the  service 
as  a  notice,  and  the  plea  in  abatement  was 
properly  dismissed. 

[2-5]  2-5.  The  rulings  made  In  the  second, 
third,  fourth,  and  fifth  headnotes  require  no 
elaboration. 

[6]  Q.  As  to  the  100  shares  of  stock  stand- 
ing In  the  name  of  Solomon  ft  Co.,  it  is  In- 
sisted that  there  was  no  contractual  relation 
between  the  bank  and  plaintiff  in  error.  To 
this  we  are  not  prepared  to  assent  It  is 
said  that  section  2248  of  the  C^vll  Code, 
which  in  part  provides  that  "the  stockholder 
in  whose  name  the  capital  stock  stands  upon 
the  books  of  such  corporation  at  the  date  of 
its  failure  shall  be  primarily  liable  to  re- 
spond upon  such  individual  liability,"  fixes 
the  liability  under  the  charter  of  the  Ex- 
change Bank  upon  Solomon.  Solomon  is 
liable  to  the  bank.  His  liability  does  not 
depend  upon  section  2248,  supra*  That  sec- 
tion did  not  create  such  liability  as  to  him. 
One  who  knowingly  allows  his  name  to  ap- 
pear upon  the^  books  of  a  corporation  as  the 
owner  of  capital  stock  therein,  with  the  right 
to  receive  dividends,  vote  the  stock,  and  to 
have  the  advantage  of  the  apparent  owneiv 
ship,  is  estopped  to  deny  that  he  is  also  sub- 
ject to  the  burdens^  statutory  or  contractual, 
imposed  upon  him  as  a  stockholder  In  the 
corporation.  He  deals  with  the  corporation 
as  a  stockholder.  He  holds  himself  out  to 
the  public  as  a  stockholder.  As  to  the  former 
he  is  estopped  to  deny,  and  as  to  the  latter  It 
would  be  Inequitable  to  permit  him  to  deny, 
the  existence  of  the  apparent  relationship. 
This  is  according  to  all  the  authorities.  Sec- 
tion 2248,  supra,  merely  prescribes  the  stat- 
utory rule  for  locating  the  burden  of  liability 
among  the  successive  owners  of  stock.  It  is 
not  applicable  here.  Solomon  is  liable  to 
the  receivers  in  this  case.  It  by  no  means 
foUows  that  the  actual  owner  of  the  stock  is 
not  also  liable  and  primarily  liable  in  the  suit 
The  decided  cases  seem  to  support  this  view. 
Welles  V.  Larrabee  (O.  C.  Iowa)  36  Fed.  868» 
2  L.  R.  A.  471;  Foster  v.  Brow,  120  Mich. 
1.  79  N.  W.  696,  701,  702,  77  Am.  St  Rep.  565 ; 
Hubbell  V.  Houghton  (C.  C.  Mass.)  86  Fed. 
M7,  affirmed  91  Fed.  453,  33  C.  O.  A.  574; 
Dunn  V.  Howe  (1  C  C.  A.)  107  Fed.  849,  47 
C.  C.  A.  13 :  Ohio  Valley  Bank  v.  Hulitt,  204 
U.  S.  167,  168,  27  Sup.  Ct  179,  51  L.  Ed.  427. 
See,  also,  1  Mlchle  on  Banks  and  Banking, 
170. 

[7]  7.  If  we  are  correct  in  the  foregoing, 
we  do  not  think  it  can  be  said  that  the 
amendment  set  up  a  new  cause  of  action. 
Relatively  to  the  plaintiff  in  error  be  never 


became  a  party  defendant  to  the  suit,  and 
the  suit  never  became  a  live  action  as  to 
him,  until  the  service  upon  him  of  the  amend- 
ed petition.  It  is  therefore  not  a  question  of 
adding  a  new  cause  of  action  by  amendment 
The  suit  as  to  him  stands  Just  as  if  in  the 
original  action  it  had  been  charged  that  he 
was  the  owner  of  11  shares  of  the  capital 
stock  which  stood  in  his  own  name  upon  the 
books  of  the  bank,  and  100  shares  of  the 
capital  stock  which  stood  In  the  name  of  Solo- 
mon ft  Co.,  but  that  Solomcm  ft  Cd.  were  mere 
brokers  or  agents  for  him  and  had  no  interest 
in  said  100  shares.  But  the  amendment  to 
the  petition,  treating  it  as  such,  did  not  set 
out  a  new  and  different  cause  of  action,  ^e 
cause  of  action  as  to  the  U  shares  of  stock 
standing  in  the  name  of  the  plaintiff  in  error, 
and  the  100  shares  in  fact  owned  by  him 
(according  to  the  allegations  of  the  amend- 
ment) but  standing  on  the  books  of  the  bank 
in  the  name  of  Solomon  ft  Co.,  is  the  same, 
ultimately  one— the  individual  liability  of  the 
plaintiff  in  error  as  a  stockholder  in  the  Ex- 
change Bank  of  Macon  under  its  charter. 

The  Judgment  of  the  court  below,  dismiss- 
ing the  plea  in  abatement  and  overruling  the 
demurrer  to  the  petition  is  aSlrmed* 

All  the  Justices  ooncur. 


(28  0«k  App.  146) 
BAILET  ▼.  STATE.     (No.  10185.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2L 

Jan.  9,  1919.) 

(Byllabu9  hy  the  Court,) 

1.  Criminal     Law     ^s»708(1)  —  REiaNDiNO 
JuBT  OF  Oath— Statement  of  Ooubt. 

It  was  not  error  for  the  judge  in  his  charge 
to  remind  the  jury  of  the  oath  they  had  taken, 
that  they  would  well  and  truly  try  the  case,  and 
to  read  the  oath  to  them.  The  statement  of 
the  court,  in  this  connection,  that  the  jury  had 
"sworn  to  try  the  case  'according  to  the  opin- 
ion you  entertain  of  the  evidence  as  adduced  on 
the  trial  of  the  case/  '*  while  slightly  inaccurate, 
was  not  materially  erroneous. 

2.  Ohabob  of  Coubt. 

Under  the  facts  of  the  case,  there  was  no 
error  in  the  charge  of  the  court  as  complained 
of  in  the  second  special  ground  of  the  motion 
for  a  new  trial. 

3.  Cbiminal  Law  ^=»922(2)— Offense— Bur- 
den or  Pboof— Chaboe. 

The  venue  was  properly  laid  in  the  indict- 
ment, and  clearly  and  undisputedly  proved  by 
the  evidence,  and  the  court  instructed  the  jury 
that  the  burden  was  on  the  state  to  prove  every 
material  fact  alleged  in  the  indictment.  There 
was  no  contention  whatever  as  to  the  venue  dur- 
ing the  trial  of  the  case.  Under' such  circum- 
stances, it  affords  no  ground  for  a  new  trial  that 
the  judge  failed  to  charge  the  jury  specifically 
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that  it  was  incumbent  on  the  state  to  prove  that 
the  defendant  had  the  whisky  in  his  possession, 
custody,  or  control  in  the  county  of  Cherokee. 

4.   SUFFICIENCT  OF  EVIDENCE. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Conrt,  Cherokee 
County;    N.  A.  Morris,  Judge. 

Hardy  Bailey  was  convicted  of  an  offense 
tinder  the  liquor  law,  his  motion  for  new 
trial  was  overruled,  and  he  brings  error. 
Affirmed* 

Howell  Brooke,  of  Canton,  for  plaintiff  in 
error. 

Herbert  Clay  and  Jno.  T.  Dorsey,  Sols. 
Gen.,  both  of  Marietta,  for  the  State. 

BROTLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ..  con- 
cur. 


(28  Oa.  App.  27e) 

PARES  V.  STATE.    (No.  9625.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  15,  1919.) 

(SyUabua  "by  the  Court.) 

1.  Cbiminal  Law  ^s>1110(2,  9)-/rBAivscRiFT 

OF  EVIDBNCB— DiBJECnON  TO  (3lKBK— ALTER- 
ATION OF  Brief  of  EjVidence. 

In  a  case  where  it  appears  that  the  tran- 
script of  die  brief  of  evidence  sent  to  this  court 
is  not  a  correct  copy  of  the  brief  of  evidence  ap- 
proved by  the  trial  judge  and  of  file  in  the  office 
of  the  clerk  of  the  court  below,  this  court  will 
order  the  derk  to  send  up  a  correct  copy  of 
such  record.  Smith  v.  State,  118  Ga.  83,  44  S. 
E.  827.  Where,  however,  it  appears  that  the 
brief  of  evidence  sent  to  this  court  in  the  tran- 
script of  tiie  record  is  a  correct  copy  of  the 
brief  of  evidence  approved  by  the  trial  judge, 
and  where  it  further  appears  that  he  has  sign- 
ed the  bill  of  exceptions,  it  will  be  held  that  he 
has  exhausted  his  powers  with  respect  to  the 
testimony,  and  cannot  subsequently  alter  the 
brief  of  evidence.  Jones  v.  State,  64  Ga.  698 ; 
Minhinnett  v.  State,  106  Ga.  141,  82  S.  E.  19 ; 
Milton  V.  City  of  Savannah,  121  Ga.  89,  48  S. 
E.  684. 

2.  Correction  of  Brief  of  Evidence. 

Under  the  ruling  in  the  preceding  note,  and 
the  facts  of  the  instant  case,  the  trial  judge  was 
without  authority  to  correct  the  brief  of  evi- 
dence, and  this  court  will  not  order  the  cor- 
rected brief  of  evidence  sent  up. 

8.  Criminal  Law  ^s»984— CoioassioN  of  of- 
fense before  Presenticent— Conviction. 
It  appearing  from  the  brief  of  evidence  in 
the  record  transmitted  to  this  court  that  if  any 
offense  was  committed  by  the  accused,  it  was 
subsequent  to  the  finding  of  the  presentment 


upon  which  he  was  tried,  his  conviction  was  con- 
trary to  law  (Minhinnett  v.  State,  supra),  and 
the  court  erred  in  overruling  his  motion  for  a 
new  trial. 

Error  from  Superior  Court,  Forsyth  Coun- 
ty; N.  A«  Morris,  Judge. 

Lester  Parks  was  convicted  of  an  offense, 
his  motion  for  a  new  trial  was  overruled, 
and  he  brings  error.    Reversed. 

Everett  C  Brannon,  of  Dawsonville,  and  H. 
B.  Moss,  of  Marietta,  for  plaintiff  in  error. 

Herbert  Clay  and  Jno.  T.  Dorsey,  Sols. 
Gen.,  both  of  Marietta,  and  Wm.  Butt,  of 
Bine  Ridge,  for  the  State. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(28  Ga.  App.  198) 

ATLANTA,  B.  &  A.  RY.  00.  ▼.  SMITH. 

(No.  9777.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  14,  1919.) 

(Byllahua  hy  the  Coi&iJ 

1.  Master  and  Servant  «=>258(20),  265(12) 
—Selection  op  Servants  —  PREstJMPTiON' 
OF  Ordinary  Care.  ' 

Even  if  the  injury  to  the  plaintiff  resulted 
from  the  carelessness  and  negligence  of  inex- 
perienced and  Incompetent  servants,  the  peti-' 
tion  was  nevertheless  subject  to  general  de- 
murrer, since  the  law  presumes  that  the  master 
exercised  ordinary  care  in  the  selectimi  of  his 
servants  (Georgia  Railroad  C!o.  v.  Nelms,  83^ 
Ga.  70,  74,  9  S.  E.  1049,  20  Am.  St  Rep.  308 ; 
Baxley  v.  Satilla  Mfg.  Co.,  114  Ga.  720,  40  S. 
E.  780;  Gunn  v.  WiUingham,  111  Ga.  427,  434, 
36  S.  E.  804;  Kilgo  v.  Rome  Soil  Pipe  Mfg. 
Co.,  16  Ga.  App.  787,  86  S.  El  82  [2]),  and  no- 
where is  it  therein  alleged  that  the  master 
knew  of  such  incompetency,  or  that  by  the  ex- 
ercise of  due  diligence  could  or  should  have 
known  of  their  incompetency  at  the  time  of  em- 
ployment; or  else  that  it  negligently  retained 
such  servants  with  knowledge  of  their  incom- 
petency (Gunn  V.  WiUingham,  supra). 

2.  Master  and  Servant  ^=:»217(8)— Incom- 
PETENOT  or  Fellow  Servants— Liarilitt 
OF  Master. 

The  petition  was  likewise  subject  to  general 
demurrer  for  the  reason  that  it  affirmatively  ap- 
pears therefrom  that  the  plaintiff  was  at  the 
time  of  his  injury  a  foreman  in  charge  of  a 
gang  of  laborers,  whose  negligence  he  alleges 
caused  his  injury,  and  he  had  at  least  equal  op- 
portunity with  the  master  of  discovering,  or 
in  the  exercise  of  ordinary  care  should  have 
known,  their  negligent  propensities.  "A  serv- 
ant cannot  recover  for  injuries  resulting  from 
a  fellow  servant's  incompetency,  if  he  had  equal 
opportunity  with  the  master  of  discovering  it» 
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or  in  the  exercise  of  ordinary  care  should  have 
known  of  it"  Kilgo  v.  Rome  Soil  Pipe  Mfg. 
Co.,  supra.  See,  also,  CJiv.  Code  1910,  §  3181; 
R.  ft  D.  Railroad  Co.  v.  Worley,  92  Ga.  84,  18 
S.  B.  361;  Grown  Cotton  Mills  v.  McNally, 
123  Ga.  35,  38,  51  S.  E.  13. 

3.   OVEBBITLINO  GeNEBAIi  DeMUHREB. 

The  court  erred  in  overruling  the  general 
demurrer. 

Error  from  City  Court  of  Brunswick;  D. 
W.  Kraoss,  Judge. 

Action  by  J.  Q.  Smith  against  the  Atlanta, 
Birmingham  ft  Atlantic  Railway  Company. 
General  demurrer  to  petition  overruled  and 
judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Boiling  Whitfield,  of  Brunswldc,  for  plain- 
tiff  in  error. 

F.  H.  Harris,  of  Brunswick,  f6r  defend- 
ant In  error. 

WADE,  (X  J.    Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


<28  Ga.  App.  241) 

OITT  OF  WARRENTON  ▼.  SMITH. 

(No.  069&) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  15,  1919.) 

(SyUdbua  ly  the  Court,) 

1.  Municipal  Cobpobations  ^=»857  —  Peb- 

BONAI.  InJUBY— SUFTICIBNCT  OF  PETITION. 

Hie  court  did  not  err  in  overruling  the  de- 
murrers to  tlie  plaintifiTs  petition. 

(AddiUonai  8yUabU9  hy  Editorial  8taf.) 

2.  Plbadino  ^=>214(1)  —  Demttbbeb  —  Con- 

0TBT7CTION  OF  PETITION. 

Aa  against  a  general  demurrer  to  a  petition, 
the  Court  of  Appeals  must  necessarily  take  the 
allegations  of  the  petition  to  be  true. 

Error  from  Superior  Court,  Warren  Coun- 
ty ;  B.  F.  Walker,  Judge. 

Suit  by  C.  M.  Smith,  Jr.,  by  next  friend, 
O.  M.  Smith,  Sr.,  against  the  City  of  Waiv 
renton.  Demurrers  to  petition  overruled, 
and  defendant  brings  error.    Affirmed. 

E.  P.  Davis,  of  Warrenton,  for  plaintiff  in 
error. 

B.  T.  Shurley,  of  Warrenton,  and  Horace 
&  Frank  Holden,  of  Athens,  for  defendant  in 
error. 

LUKE,  J.  C.  M.  Smith,  Jr.,  by  next  friend, 
C.  M.  Smith,  Sr.,  brought  suit  tor  damages 


against  the  city  of  Warrenton,  alleging  in 
substance  that  the  plaintiff,  who  was  four 
years  of  age,  was  injured  by  the  fall  of  an 
Iron  shaft,  round  in  shape,  2  Inches  in  diam- 
eter, and  about  20  feet  long,  one  end  of 
which  was  lying  on  a  slab  at  the  edge  of  the 
courthouse  steps,  and  the  other  on  a  pier 
made  of  brick,  covered  with  cement  plaster, 
located  at  the  edge  of  a  public  street  In  the 
city  of  Warrenton;  that  the  plaintiff  and 
other  boys  were  playing  on  it,  when  it  fell 
to  the  ground,  injuring  him  severely;  that 
by  the  slightest  movement  it  was  liable  to 
fall ;  that  it  was  placed  there  by  the  author- 
ities of  the  dty  of  Warrenton,  who,  by  the 
consent  of  the  county  commissioners,  had 
charge  of  the  courthouse  square ;  that  many 
people,  including  adults  and  chUdren,  for 
many  years  frequented  the  courthouse  square 
at  the  place  where  the  injury  occurred ;  that 
the  dty  of  Warrenton  had  both  actual  and 
constructive  notice  of  the  dangerousness  of 
the  said  Iron  shaft,  and  had  actual  notice 
that  children  played  upon  and  around  ity  and 
had  notice  for  many  years  that  children 
frequented  the  place,  and  played  at  and  near 
the  place  where  the  plaintiff  was  injured. 
The  defendant  demurred,  upon  the  ground 
that  the  petition  disclosed  that  the  injury 
occurred  <m  the  courthouse  property,  be- 
longing to  the  county,  and  not  on  one  of 
the  streets  or  sidewalks  of  the  city,  but  at 
a  place  over  which  the  city  of  Warrenton 
had  no  Jurisdiction,  and  further  upon  the 
ground  that  the  dangerous  bar  of  iron,  which 
fell  upon  the  plaintiff,  causing  his  injury, 
could  be  reached  by  him  only  upon  his  vol- 
untarily going  upon  the  courthouse  property, 
etc.  The  court  overruled  the  demurrers  to 
the  petition,  and  the  defendant  excepts  to 
that  Judgment 

[1,2]  The  petition  alleges  that  the  city  of 
Warrenton  had  charge  of  the  courthouse 
square  for  many  years,  and  had  a  walk 
across  the  courthouse  square  from  one  public 
street  to  another,  and  that  the  shaft  of  iron 
which  injured  the  plaintiff  was  placed  there 
by  the  dty,  in  order  to  stop  travd  over  a 
certain  walkway.  The  x)etltlon  is  clear  that 
the  dty  of  Warrenton  maintained  this  agen- 
cy, which,  because  of  its  unsafeness,  was  lia- 
ble to  injure  dilldren  who  played  upon  or 
around  it.  As  against  the  demurrer,  this 
court,  of  necessity,  must  take  the  allegations 
of  the  peikltlon  to  be  true.  Under  the  rulings 
of  the  Supreme  Court  in  American  Telephone 
&  Telegraph  Co.  y.  Murden,  141  6a.  208,  80 
S.  E.  788,  and  Mayor,  etc.,  of  Umadllla  v. 
Felder,  145  Ga.  440,  89  S.  E.  423,  and  cases 
there  dted,  the  petition  sets  forth  a  cause  of 
action.  The  court  did  not  err  in  overruling 
the  demurrers. 

Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 
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(28  6a.  App.  284) 

COOK  T.  BROWN  et  aL     (No.  9670.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  16»  1919.     Rehearing  Denied  Jan. 

28,  1919.) 

(Syllahua  by  the  Court.) 

1.  Evidence  ^==>265{15)  —  Landlobd  and 
Tenant  #=:>330(1),  332  —  Damage  fbom 
FiBE  Set  by  Cboppeb— Liabilitt  of  Land- 
lobd—Petition— Ratification. 

The  petition  as  amended  alleged  that  "the 
relation  of  master  and  servant  existed  between 
Ida  Brown  and  Gus  King,  in  that  the  former 
had  employed  the  latter  as  a  cropper  to  work 
the  farm  on  which  fire  started,  •  •  •  the 
former  to  furnish  the  land  and  stock,  and  the 
latter  was  to  furnish  himself  and  his  family 
to  work  the  crop  on  said  place  [italics  ours] ; 
said  work  was  to  be  done  under  the  direction 
and  control  of  the  former;  such  contract  and 
relation  existed  at  the  time  said  fire  occurred.'* 
The  petition  furtiier  alleged  that  the  fire,  which 
destroyed  property  belonging  to  the  plaintiff 
for,  which  damages  were  sought  against  the 
cropper.  King,  and  his  landlord,  Ida  Brown, 
'Vas  put  out  by  defendant  Gus  King  and  his 
children,  and  the  putting  out  of  same  was  under 
authority  of  Gus  King" ;  and  that,  "after  said 
tortious  act  complained  of,  it  was  ratified  by 
defendant  Ida  Brown,  in  not  repudiating  said 
acts  and  discharging  defendant  Gus  King  and 
his  children,  and  further  in  admitting  UaLility 
for  same  and  offering  to  pay  damages."    Held: 

(a)  Notwithstanding  the  allegations  that  in 
preparing  the  land  for  cultivation  it  became 
necessary  to  burn  off  certain  rubbish  and  trash, 
and  that  said  King  in  carrying  out  his  fanning 
operations  "put  out"  fire  at  different  points  on 
the  lands  of  his  master,  and  that  these  acts  were 
within  the  scope  of  tiie  business  which  King 
was  employed  to  do,  no  cause  of  action  was  set 
forth  against  the  landlord,  since  it  did  not  ap- 
pear that  the  fire  was  set  out  under  her  ex- 
press direction,  and  the  allegation  that  the  acts 
of  the  cropper  were  within  the  scope  of  his 
employment  is  expressly  negatived  by  the  pre- 
cise stipulations  of  the  contract  itself,  which 
provides  that  the  cropper  was  to  "furnish  him- 
self and  his  family  to  work  the  crop  on  said 
place,**  and  this  work  "was  to  be  done  under  the 
direction  and  control"  of  the  landlord.  By  the 
terms  of  the  contract,  the  acts  complained  of 
were  excluded  from  within  the  scope  of  the 
cropper's  or  servant's  authority  and  duties. 

(b)  The  allegations  that  the  landlord  failed 
to  discharge  the  servant,  Gus  King,  and  admit- 
ted liability  for  the  injury  caused  by  King,  and 
offered  to  pay  damages,  did  not  show  ratifica- 
tion of  the  unauthorized  acts  of  the  cropper. 
Generally,  an  admission  of  liability  where  none 
in  fact  exists,  and  an  offer  to  adjust  a  demand 
not  legally  enforceable,  could  not  of  itself  cre- 
ate legal  liability. 

2.  Landlobd  and  Tenant  ^=»332— Injubt 
FBOK  Fibe  Set  by  Cboppeb— Nonsuit. 

The  questions  to  to  negligence  was  pecul- 
iarly a  question  for  the  jury  (International  Cot- 
ton Mills  V.  Webb,  22  Ga.  App.  309,  96  S.  E. 
16  [4]),  and  there  being  sufiicient  evidence  to 
authorize   the  jury   to  find   for   the   plaintiff, 


though  it  may  not  require  such  a  verdict,  the 
court  erred  in  granting  a  nonsuit  as  to  the  de- 
fendant cropper  (Moore  v.  Dixie  Fire  Insurance 
Co.,  19  Ga.  App.  804,  92  S.  E.  302). 

Error  from  City  Court  of  Waynesboro; 
W.  H.  Davis,  Judge. 

Action  by  El.  B.  Cook,  executrix,  against 
Ida  Brown,  Gus  King,  and  others.  Judgment 
for  defendants,  and  plalntiflf  brings  error. 
Affirmed  in  part,  and  reversed  in  part 

M.  0.  Barwick,  of  Louisville,  for  plain- 
tiff in  error. 

B.  M.  Price,  of  Waynesboro,  for  defendants 
in  error. 

PER  CURIAM.  Judgment  afilrmed  in 
part,  and  reversed  In  part. 


(28  Ga.  App.  253) 

HEATH  T.  SANDERSVILLB  R.  CO. 

SANDERSVILLE  R.  CO.  v.  HEATH. 

(Nos.  9781,  9782.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  15,  1919.) 

(Syllabus  by  the  Court.) 

1.  Cabriers  ^s»227(1)  —  Pleading  ^=:>35  — 
SuBPLusAGE  —  Live  Stock  —  Action  fob 
DAMAQBa— Petition. 

In  an  action  instituted  against  a  common 
carrier  for  a  failure  to  safely  transport  and  de- 
liver live  stocic  committed  to  it  in  good  order  by 
a  shipper,  particular  acts  of  negligence  need 
not  be  alleged,  and  when  alleged  may  be  treated, 
as  surplusage.  Louisville  &  Nashville  R.  (Jo.  v. 
Warfield,  129  Ga.  473,  59  S.  D.  234;  Louisville 

6  Nashville  R.  Co.  v.  McHan,  144  Ga.  683,  87 
S.  E.  889  (1) ;   Southern  Express  Co.  v.  Bailey, 

7  Ga.  App.  331,  66  S.  E.  960;  Central  of 
Georgia  Ry.  Co.  v.  Stamps,  17  Ga.  App.  453,  87 
S.  E.  702  (1). 

2.  Carbiebb  <©=5>215(1)— Live  Stock— Neqli- 

OEK  CE— LlABIUTT. 

"When  a  carrier  fails  to  deliver  the  goods 
intrusted  to  his  care,  or  delivers  them  in  a  dam- 
aged condition,  no  excuse  avails  him,  unless  it 
was  occasioned  by  the  act  of  God,  the  public 
enemy,  an  inherent  vice  or  natural  deterioration 
of  the  object  carried,  or,  in  case  of  live  stock* 
the  viciousness  of  the  animals,  or  that  he  is  ex- 
cused by  special  contract  made  with  the  ship- 
per, by  statute,  or  by  negligence  of  the  shipper." 
Louisville  &  Nashville  R.  Co.  v.  Warfield,  supra, 

3.  Cabbiers  <&=»218(11)  —  Intrastate  Ship- 
ment OP  Live  Stock — Contracts— Noticb 
OP  CaLaih  for  Damages. 

This  being  an  intrastate  shipment  (the  prin- 
ciple here  announced  being  apparently  different 
in  interstate  shipments,  G.,  F.  &  A.  Ry.  v.  Blish 
Milling  Co.,  241  U.  S.  191,  36  Sup.  Ct.  541,  6(1 
L.  Ed.  948),  a  stipulation  in  the  contract  of 
affreightment  for  the  transportation  of  live 
stock,  that  before  the  animals  are  removed  from 
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the  place  of  destination  and  mingled  with  other 
animals,  written  notice  of  daim  for  damage 
shall  be  given  to  the  agent  of  the  carrier,  may 
be  waived  by  the  carrier.  Louisville  &  Nash- 
ville R.  Oo.  V.  Tharpe.  11  Ga.  App.  465,  75  S. 
£.  677  (3).  "The  agent  was  not  bound  to  rec- 
ognize an  oral  demand.  But  if  he  did  so,  mak- 
ing no  objection  to  it  on  the  ground  that  it  was 
not  in  writing,  we  think  it  was  sufScient"  Hill 
V.  Telegraph  Ck).,  86  Ga.  425,  430,  11  S.  E.  874, 
875  (21  Am.  St.  Rep.  166).  The  allegations  of 
the  petition  pnder  consideration  were  sufficient 
to  show  oral  notice  to  the  agent  of  the  deliver- 
ing carrier  of  the  damaged  condition  of  the  cat- 
tle, and  that  written  notice  was  waived. 

4.  Gabbisbs  ^s>227(1)— Livs  Stock— NonoB 
OF  Damaqb— Sufficiency. 

The  allegation  that  notice  of  the  damaged 
condition  of  the  cattle  was  given  to  the  agent 
of  the  delivering  carrier  was  not  subject  to 
special  demurrer  raising  the  objection  that  his 
name  was  not  set  forth  in  the  petition.  See,  in 
this  connection,  Augusta  Ry.  Go.  v.  Andrews,  92 
Ga.  706,  710,  712,  19  S.  B.  713;  Pierce  v.  Sea- 
board Air  Line  Ry.,  122  Ga.  664,  50  S.  E.  468; 
Atiantic  Coast  Line  R.  Go.  v.  Burroughs,  20 
Ga.  App.  197,  92  S.  E.  1010(1);  Haynie  v. 
Central  of  Georgia  Ry.  Co.,  20  Ga.  App.  599,  98 

5.  E.  258  (1). 

5.  Cabbiers  ^=s>219(8)  —  Intbastatb  Ship- 
ment OF  Live  Stock— Liabiutt  of  Initial 
OABBiEBr— Statute. 

Prior  to  the  enactment  of  the  Georgia  law 
(Acts  1906,  p.  102)  relative  to  intrastate  ship- 
ments, in  conformity  to  what  is  known  as  the 
Carmack  Amendment  to  the  Hepburn  Inter- 
state Commerce  Act  (Act  June  29,  1906,  c. 
3591,  i  7,  pars.  11,  12,  34  Stat  595  [U.  S. 
Comp.  St.  tl  8604a,  8604aal),  it  was  the  rule 
that  a  common  carrier  was  not  bound  to  issue 
a  bill  of  lading  for  transportation  of  freight 
beyond  its  own  terminus,  and,  if  it  did  so, 
it  might  stipulate,  as  a  condition  to  the  under- 
taking, that  its  liability  should  extend  only  to 
injuries  occurring  on  its  own  line  (Central  R. 
Co.  V.  Avant,  80  Ga.  195,  5  S.  E.  78;  R.  & 
r>.  R.  Co.  V.  Shomo,  90  Ga.  496,  500,  16  S.  E. 
220;  Kavanaugh  v.  Southern  Ry.  Co.,  120  G$l. 
62  [2],  65,  47  S.  E.  526,  1  Ann.  Cas.  106) ;  but 
since  the  passage  of  that  act  (codified  as  sec- 
tion 2777  of  the  Civil  Code  of  1910)  the  initial 
carrier  is  liable  for  loss  occasioned  anywhere 
en  route,  whether  on  its  own  lines  or  not,  where 
it  voluntarily  receives  the  shipment,  notwith- 
standing an  agreement  or  stipulation  in  a  bill 
of  lading  limiting  liability  to  loss,  damage,  or 
injury  occurring  on  its  own  lines.  See,  in  this 
connection,  Atianta  &  West  Point  R.  Co.  v. 
Fairbum  Marble  Co.,  145  Ga.  708,  89  S.  E.  817. 

6.  Action  fob  Damaqb  to  Shipmbnt  of  Litb 
Stock— Petition  . 

Applying  the  foregoing  rulings,  the  peti- 
tion as  amended  was  not  subject  to  any  of  the 
demurrers  interposed,  and  the  cross-bill  of 
exception  raising  the  several  points  made  by 
the  demurrers  is  affirmed. 

7.  Cabbikbs  «=»218(3),  227(3)  —  Intbastatb 
Shipment  of  ijIve  Stock— Notice  of  Claim 
FOB  Damaoes— Tai<iditt. 

The  special  live  stock  contract  having  been 
Bil^ned  by  both  the  shipper  and  the  carrier,  and 


I  this  being  an  intrastate  shipment,  the  stipula- 
tion in  the  contract  of  affreightment  requiring 
that  written  notice  of  a  claim  for  damages  be 
given  before  the  animals  were  removed  or  min- 
gled with  other  stock  Is  reasonable  and  vaUd, 
and  is  a  condition  precedent  to  the  right  of 
recovery.  Southern  Ry.  Co.  v.  Adams,  115  Ga. 
705,  42  S.  E.  35;  Southern  Ry.  Co.  v.  Toller- 
son,  129  Ga.  647,  59  S.  E.  799;  Roberts  v.  G. 
S.  &  F.  Ry..  10  Ga.  App.  100,  72  S.  E.  942; 
Mitchell  &  Co.  v.  A.  C.  L.,  15  Ga.  App.  797, 
84  S.  E.  227.  Such  contract  stipulation,  being 
a  condition  precedent  to  a  recovery,  must  not 
only  be  averred,  but  proved;  and  although  it 
is  held  above  (paragraph  3)  that  the  averments 
as  to  notice  were  sufficient  to  meet  the  demur- 
rer interposed,  there  is  a  total  lack  of  proof 
that  any  notice,  either  oral  or  written,  was 
given  before  the  stock  were  removed  from  the 
car,  nor  was  there  any  proof  whatever  to  sup- 
port a  waiver  of  written  notice  as  set  out  ir 
the  petition.  The  nonsuit  was  therefore 
proper. 

Error  from  City  Court  of  Sandersville;  E. 
W.  Jordan,  Judge. 

Action  by  A.  P.  Heath  against  the  Sanders- 
ville Railroad  Company.  Judgment  of  non- 
suit, and  plaintiff  brings  error,  and  defendant 
takes  a  cross-bill  of  exceptions.  Affirmed  od 
both  main  bill  of 'exceptions  and  cross-bill. 

Evans  &  Evans,  of  Sandersville,  for  plain- 
tiff in  error. 

A.  B.  Lovett,  of  Sylvania,  and  J.  J.  Harris, 
of  Sandersville,  for  defendant  in  error. 

WADE,  C.  J.  Judgment  affirmed,  on  both 
the  main  bill  of  exceptions  and  the  cross-bilL 

JENtKlNS  and  LUKE,  JJ.,  ocmcur. 


(28  Ga.  App.  309) 
SUOrrLES  V.  PARRISH  et  aL    (No.  9646.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23,  1919.) 

(SyllahuB  hy  the  Court,} 

"L  Chabqb  of  Coubt. 

Under  the  facts  of  the  case,  the  excerpts 
from  the  charge  of  the  court,  complained  of  in 
the  special  grounds  of  the  motion  for  a  new 
trial,  contain  no  error. 

2.  SUFFICIENCT  OF  EVIDENCE. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D*  Ellis,  Judge. 

Action  between  A.  L.  Suttles  and  H.  J. 
and  I.  M.  Parrish  and  others.  Judgment 
for  the  latter,  motion  for  new  trial  overrul- 
ed, and  the  former  brings  error.    Affirmed. 
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Joseph  W,  ft  John  D.  Humphries,  of  At- 
lanta, for  plaintiff  in  error. 

Bachman  ft  Simmons  and  Douglas  ft  Doug- 
las, all  of  Atlanta,  for  defendants  in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(2S  Oa.  App.  181) 

WATKINS  et  aL  v.  STULB  ft  VORHAUER. 

(No.  9603.) 

(Court  of  Appeals  of  Georgia,  Diylsion  Na  1. 

Jan.  14,  1919.) 

(ByllahuB  ly  ihn  Court,) 

1,  Insane  Persons  <Sx=>66,  67,  72,  73  — Con- 
tracts—Contract  BY  Guardian. 

-A  person  actually  insane  has  no  power  to 
contract  so  as  to  bind  himself  or  his  personal 
representative  merely  by  virtue  of  the  obliga- 
tion imposed  by  the  agreement.  Contracts  on 
his  behalf,  in  order  to  be  binding  as  such,  must 
be  entered  into  by  his  guardian  legally  ap- 
pointed after  commission  sued  out  If  one 
who  is  actually  insane,  but  who  has  not  been 
legally  so  adjudged,  proceeds  to  execute  a  con- 
tract, the  agreement  thus  made,  when  taken  by 
itself  alone,  while  not  absolutely  void,  becomes 
voidable  at  the  option  of  his  personal  repre- 
sentative upon  such  state  of  insanity  being 
shown.  The  mere  fact  that  the  other  party  to 
the  contract  was  ignorant  that  the  person  with 
whom  he  was  dealing  was  in  fact  insane,  or 
even  that  the  existence  of  such  insanity  could 
not  have  been  discovered  by  the  exercise  of  or- 
dinary and  reasonable  prudence,  will  not  of  it- 
self operate  to  prevent  the  exercise  of  such  op- 
tion and  privilege  on  the  part  of  the  personal 
representative.  But  the  contract  of  one  whq 
was  insane  at  the  time  of  the  agreement,  but 
who  had  never  been  legally  so  adjudged,  ceases 
to  be  voidable,  and  becomes  valid  and  binding 
whenever  it  is  shown  that  the  obligation  has 
been  subsequently  ratified,  either  by  the  words 
or  the  conduct  of  the  contracting  party  himself 
during  a  lucid  interval,  or  by  virtue  of  what 
amounts  to  a  confirmation  on  the  part  of  his 
personal  representative.  Civ.  Code  1910,  f 
4237;  Bunn  v.  Postell,  107  Ga.  490,  83  S.  B. 
707;  Orr  v.  Equitable  Mortgage  CJo.,  107  Ga. 
499,  33  S.  E.  708;  Weeks  v.  Reliance  Fer- 
tilizer Co.,  20  Ga.  App.  498,  93  S.  E.  152  (2). 
And  even  where  there  has  been  no  such  actual 
ratification  of  a  contract  thus  made,  but  where 
there  had  not  only  been  no  adjudication  of  such 
fact  of  insanity,  but  where  the  opposite  party 
to  the  contract  was  ignorant  of  the  other's  dis- 
ability, and  had  no  reasonable  cause  to  suspect 
it;  and  where  it  is  also  shown  that  the  con- 
tract, fair  and  reasonable  in  its  terms,  was 
entered  upon  in  all  good  faith,  without  fraud 
or  undue  influence,  and  was  founded  upon  a 
valuable  and  adequate  consideration ;  and  where 
it  is  shown  that  the  insane  party  has  actually 
received  the  full  benefit  of  the  contract,  and  that 
the  parties  cannot  be  restored  to  the  status  quo 


—the  liability  under  the  contract  will  be  up- 
held, not  so  much  upon  the  thecnry  of  enforcing 
the  promise  because  it  was  made  in  the  agree- 
ment as  upon  the  idea  that  the  insane  party 
ought  not  to  enjoy  the  full,  adequate,  and  irre- 
storable  benefit  of  a  contract  ordinarily  merely 
voidable,  without  himself  complying  with  the 
terms  thereof.  Wooley  v.  Gaines,  114  Ga.  122, 
124,  39  S.  E.  892,  88  Am.  St  Rep.  22;  16 
Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.)  625;  Flach 
V.  Gottschalk  Co.,  88  Md.  368,  41  Atl.  908,  42 
L.  R.  A.  745,  71  Am.  St.  Rep.  418;  Memphis 
National  Bank  t.  Sneed,  97  Tenn.  120,  36  S.  W. 
716,  34  L.  R  A.  274,  56  Am.  St.  Rep.  788; 
National  Metal  Edge  Box  Ok  v.  Vanderveer, 
85  Vt.  488,  82  Atl.  837,  42  L.  R.  A.  (N.  S.) 
343,  Ann.  Cas.  1914D,  865. 

2.  Question  of  Fact— Insanity. 

Under  the  evidence  submitted,  it  was  an  is- 
sue of  fact  whether  the  defendant  was  sane 
or  insane  at  the  time  he  entered  upon  the  oricr- 
inal  lease,  as  well  as  whether  he  was  sane  or 
insane  at  the  time  of  its  subsequent  ratification. 
And  under  the  additional  proof  submitted  and 
the  rulings  made  in  the  first  headnote,  the  court 
did  not  err  in  charging  the  jury  as  complained 
of  in  the  fifth  ground  of  the  motion  for  a  new- 
trial,  nor  in  refusing  the  written  requests  to 
charge  set  out  in  the  tenth  and  fourteenth 
grounds. 

3.  Landlobd  and  Tenant  ^s»127,  185— Ix- 
pLiEp  Wab&antt. 

In  a  lease  contract,  where  there  is  no  stipu- 
lation to  the  contrary,  the  lessor  impliedly  war- 
rants that  the  leased  premises  shall  be  open  to 
entry  by  the  lessee  at  the  time  fixed  for  taking 
possession;  and,  while  the  lease  takes  effect 
upon  its  execution,  and  the  right  of  posseasion 
and  enjoyment  of  the  leased  property  is  a  con- 
dition precedent  to  the  right  of  the  lessor  to 
recover  the  rent,  yet,  before  the  lessee  can  re- 
pudiate the  contract  on  the  ground  that  pos- 
session was  wrongfully  withheld  from  him,  he 
must  do  something  to  show  that  he  desires  pos- 
session. He  cannot  remain  wholly  inactive  in 
reference  to  possession  and  justly  claim  that 
he  is  wrongfully  excluded  therefrom  by  the  les- 
sor. The  law  does  not  impose  upon  the  lessor 
the  duty  of  putting  the  lessee  in  possession  of 
the  leased  premises.  It  demands  only  that  the 
possession  shall  not  be  withheld  when  the  lessee 
seeks  it  under  the  contract.  Browder-Manget 
Co.  T.  Edmondson,  7  Ga.  App.  843,  68  S.  B. 
453. 

4.  TBIAI.     ^E3»192— INSTBUCTION— AsBXTlfFTIOZf 

OF  Fact, 

Where  in  a  civil  case  the  undisputed  evi- 
dence clearly  establishes  a  particular  fact,  it 
is  not  error  for  the  judge,  in  his  charge  to  the 
jury,  to  assume  or  indicate  that  the  fact  has 
been  proved.  To  do  so  is  not  a  violation  of  sec- 
tion 4863  of  the  Civil  Code  of  1910.  Georgia 
Railway  &  EUectric  Co.  v.  Cole,  1  Ga.  App. 
33,  57  S.  E  1026;  Dexter  Banking  Co.  v. 
McCook,  7  Ga.  App.  436,  67  S.  E.  113;  Jones 
V.  Wall,  22  Ga.  App.  513,  96  S.  E.  344. 

6.  Chabge  of  Coubt. 

Under  the  rulings  made  in  the  third  and 
fourth  headnotes»  the  court  did  not  err  in 
charging    the   jury   as   complained   of   in   the 
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foarthf  sixtht  and  seventh  grounds  of  the  mo- 
tion for  a  new  trial,  for  any  of  the  reasons 
therein  stated;  nor  did  the  court  err  in  refus- 
ing the  written  requests  to  charge  set  out  in 
the  ninth,  eleventh,  and  twelfth  grounds. 

6.  Trial  ^=s>2aO(l)  —  ILequested  Charges — 
Given  Oharoes. 

The  thirteenth  ground  of  the  motion  for  a 
new  trial,  assigning  error  upon  the  alleged  re- 
fusal of  the  written  request  to  charge  set  out 
in  that  ground,  is  without  merit,  since  the 
principle  of  law  stated  therein  was  given  in 
charge  to  the  jury  in  almost  the  identical  lan- 
guage of  the  request.  The  request  to  charge 
set  out  in  the  eighth  ground  was  sufficiently 
covered  by  the  charge  of  the  court. 

7.  Chabgk  of  Ooubt>— Applicability. 

Nor  did  the  court  err  in  refusing  the  writ- 
ten requests  to  charge  set  out  in  the  fifteenth 
to  eighteenth  grounds,  inclusive,  of  the  motion 
for  a  new  trial,  since  the  principles  of  law  con- 
tained in  sections  3576,  4301,  4302,  4303,  Civil 
Code  1910,  are  not  applicable  to  the  facts  in 
this  case. 

8.  Witnesses  ^=:»158— Cohpetenct. 

The  evidence  act  does  not  provide  that  when 
&  suit  is  defended  by  the  personal  representa- 
tiye  of  a  deceased  person,  the  opposite  party  is 
an  incompetent  witness  as  to  independent  facts, 
knowledge  of  which  was  not  derived  from  trans- 
actions or  communications  with  the  deceased. 
The  admission  of  the  testimony  objected  to  in 
the  nineteenth  to  twenty-fourth  grounds,  indu- 
sive,  of  the  motion  for  a  new  trial  was  therefore 
without  error.  Gomea  v.  Johnson,  106  Ga.  513, 
515,  32  S.  E.  600;  Parker  v.  Salmons,  113 
Ga.  1167,  89  S.  E.  475;  Hall  v.  HiUey,  139 
Ga.  13,  76  S.  E.  566;  Nugent  v.  Watkins,  129 
Oa.  882,  58  S.  E.  888;  Cato  v.  Hunt,  112  Ga. 
139,  37  S.  E.  183. 

A.  Contbaots  ^=»11— Capaoitt— Staxtdabd. 

Complaint  is  made  because  the  court  per^ 
mitted  the  plaintiffii  to  introduce  in  evidence  the 
'svill  of  the  defendants^  decedent,  over  tiie  objec- 
tion that  it  was  irrelevant  and  was  not  admissi- 
ble to  show  mental  capacity  to  contract.  Held, 
the  standard  of  intelligence  required  to  consti- 
tute mental  capacity  to  make  a  will  and  the 
siinoant  of  mental  capacity  required  to  make  a 
contract  are  not  the  same,  since  "an  incapacity 
to  contract  may  coexist  with  a  capacity  to  make 
a  wilL"  Civil  Code  1910,  i  3842.  But  since 
the  judge  in  his  charge  explained  such  distinc- 
ti<m  by  giving  in  charge  this  section  of  the 
Code,  the  admission  of  the  evidence,  if  error, 
will  be  treated  as  harmless.  See  Ned  ▼.  Powell, 
ISO  Ga.  756,  61  8.  E.  729. 

10.  Sufbtoiknot  of  Byidkncob. 

mere  was  sufficient  evidence  to  support  the 
▼erdict,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

Error  from  City  Court  of  Bichmond  Coun- 
ty; J.  C.  C.  Black,  Jr.,  Judge. 

Action  by  8tulb  &  Vorhauer  against  Bry- 
an Lawrence,  continued  after  his  death, 
against  J.  S.  Watkins  and  others,  executors. 


Verdict  and  judgment  for  plaintilTs,  motion 
for  new  trial  overruled,  and,  defendants 
bring  error.    Affirmed. 

Sam  L.  Olive  and  J.  S.  Watkins,  both  of 
Augusta,  for  plaintiffs  in  error. 

Callaway  &  Howard,  of  Augusta,  for  de- 
fendants in  error. 

JENKINS,  J.  Stulb  &  Vorhauer,  plaln- 
tilTs  in  the  court  below,  were  the  holders  of 
a  lease  contract  from  the  Glenn  Springs 
Company,  of  Spartanburg,  S.  C,  of  the  Glenn 
Springs  Hotel  property  (which  was  a  summer 
hotel)  for  the  season  of  1915,  at  a  rental  of 
$3,500.  .On  April  1«  1915,  this  lease  was 
transferred  to  Bryan  Lawrence  by  a  written 
contract  signed  by  the  plaintiffs  and  by 
Lawrence,  which  provided  that  the  lease  was 
to  begin  on  that  date  and  end  November  1, 
1915.  About  May  20,  1915,  J.  H.  Milligan, 
who  testified  that  he  had  been  requested  by 
Bryan  Lawrence,  prior  to  April  1st,  to  oper- 
ate the  hotel  for  him  during  the  season  of 
1915,  went  with  Watkins,  attorney  for  Bry- 
an Lawrence,  to  Glenn  Springs,  and  went 
over  the  hotel  to  ascertain  its  condition,  for 
the  purpose  of  opening  the  hotel  in  June. 
On  their  return  to  Augusta,  they  notified  the 
plaintiffs  that  the  president  of  the  Glenn 
Springs  Company  informed  them  that  the 
company  bad  never  consented  to  the  transfer 
of  the  lease  to  Bryan  I^wrence.  Thereupon 
Vorhauer,  one  of  the  plaintiffs,  and  the 
plaintiffs'  attorney,  went  to  Glenn  Springs, 
and  on  May  26,  1915,  obtained  the  written 
consent  of  the  Glenn  Springs  Company,  for 
Bryan  Lawrence  to  operate  the  hotel  during 
the  season  of  1915,  without  releasing  the 
plaintiffs  from  their  liability  to  pay  the 
rent,  and  on  the  next  day  copies  of  this  writ- 
ten consent  were  delivered  to  Watkins,  the 
attorney,  and  Milligan,  the  agent,  of  Bryan 
Lawrence,  and  about  June  1,  1915,  Milligan 
went  to  Glenn  Springs,  took  charge  of  the 
hotel  as  the  agent  of  Lawrence,  and  opened 
and  operated  it  during  the  summer  season 
of  1915.  On  June  2,  1915,  Bryan  Lawrence 
executed  a  power  of  attorney  to  his  son.  B.  L. 
Lawrence,  empowering  him  to  do  any  and  all 
things  necessary  for  the  operation  of  the 
Glenn  Springs  Hotel  during  the  season  of 
1915.  Bryan  Lawrence  went  to  the  hospital 
some  time  during  the  month  of  April,  1915» 
and  was  in  the  hospital  most  of  the  time  un- 
til his  death  in  March,  1916.  He  died  tes- 
tate, leaving  as  the  executors  of  his  will 
Joseph  S.  Watkins,  his  attorney,  and  T.  J. 
Morrow.  On  September  27,  1915,  during  the 
lifetime  of  Bryan  Lawrence,  the  plaintiffs 
brought  suit  against  him  to  recover  the  rent- 
al of  the  hotel,  whei^upon  lunacy  proceed- 
ings were  instituted,  and  his  son^  B.  L. 
Lawrence,  was  appointed  aa  guardian,  and 
filed  the  defense  in  this  case,  setting  up: 
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<1)  That  Bryan  Lawrence  was  insane  at  the 
time  of  the  execution  of  the  alleged  contract, 
and  therefore  not  bound  by  Ats  terms;  and 
<2)  that  the  plaintiffs  failed  to  deUver  the 
hotel  property  to  Bryan  Lawrence,  or  his 
agents,  at  the  time  specified  in  the  contract, 
and  that  this  failure  to  so  deliver  said  hotel 
relieved  Bryan  Lawrence  of  the  contract,  or, 
if  it  did  not  wholly  relieve  him  of  the  con- 
tract, he  was  entitled  to  have  credit  for 
whatever  damages  he  suffered  by  reason  of 
such  delayed  delivery.  Upon  the  death  of 
Bryan  Lawrence  his  executors  were  made 
parties  defendant,  and  upon  the  trial  the 
Jury  returned  a  verdict  in  favor  of  the  plain* 
tiffs  for  the  full  amount  sued  for.  The  de- 
fendants made  a  motion  for  a  new  trial, 
wMch  was  overruled,  and  to  this  ruling  the 
defendants  excepted. 

Upon  the  question  as  to  the  plaintiffs' 
rights  under  a  contract  where  a  plea  of  in- 
sanity had  been  interposed  in  behalf  of  the 
defendant,  the  Judge  charged  the  Jury  ik 
substantial  accord  with  the  principles  of  law 
set  forth  in  the  first  headnote  of  this  opin- 
ion. On  each  of  the  issues  of  fact  as  made 
by  the  evidence  upon  the  several  questions 
thus  involved,  the  Jury  was  authorized  to 
find  in  favor  of  the  plaintiffs. 

[1-10]  The  rulings  made  in  the  headnotes 
do  not  require  elaboration. 

Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  245) 

SMITH  T.  FISHER.     (No.  0754.) 

<€k>art  of  Appeals  of  Georgia.    Jan.  16,  1919.) 
(SyUahus  ly  the  Court,) 

NKW    TbIAL    ^s>96— GBOUlfDEH-AlXEOATIOITS. 

This  case  is  controlled  by  the  ruling  made 
by  this  court  in  McAnally  v.  Bank  of  Abbe- 
ville, 22  Ga.  App.  178,  95  S.  E.  737,  where 
the  facts  were  similar.  It  was  not  error  to  re- 
fuse the  grant  of  a  new  trial  on  the  ground  of 
the  movant's  absence  on  account  of  sickness  at 
the  time  the  case  was  tried ;  it  appearing  that, 
even  though  the  movant  was  represented  at  the 
trial,  no  motion  for  continuance  was  then  made, 
and  it  not  being  made  to  appear  that  the  movant 
was  at  that  time  unable,  by  the  exercise  of  due 
diligence,  to  communicate  the  fact  of  his  illness 


to  the  court  or  his  attorney.  In  this  case  it 
appears  that  the  movant  had  ample  opportunity 
to  inform  the  court  or  his  attorney  of  his  sick- 
ness, and  failed  to  do  so  merely  because  he  was 
under  the  impression  that  the  ca6e  would  not 
be  called.  See,  also.  Burton  v.  Etheridge,  19 
Ga.  App.  511,  91  S.  E.  927. 

Error  from  City  Ck>urt  of  Floyd  €k>unty; 
W.  J.  Nunnally,  Judge. 

Action  between  J.  M.  Smith  and  M.  L. 
£lsher.  Judgment  for  the  hatter,  motion  for 
new  trial  denied,  and  the  former  brings  error. 
Affirmed. 

F.  W.  Copeland,  of  Rome^  zor  plaintiff  in 
error. 

Maddox  &  Doyal,  of  Rome,  for  defendant 
in  error. 

JENKINS,  J.     Judgment  affirmed. 
WADE,  a  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  266) 

DAUE  V.  ROYAL  MIN.  St  MILL.  Ca 

(No.  9839.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

Jan.  15,  1919.) 

(ByUabuM  hy  the  Courts 

SUFFICIENCT   OF  EVIDENCE. 

There  was  evidence  to  support  tiie  verdict 
returned,  and  none  of  the  numerous  special 
grounds  of  the  motion  for  a  new  trial  contain 
such  harmful  error  as  to  require  a  reversaL 

Error  from  Superior  Court,  Haralson 
County;  A.  Lw  Bartlett,  Judge. 

Action  between  E.  O.  Dane  and  the  Royal 
Mining  ft  Milling  Company.  Judgment  for 
the  latter,  motion  for  new  trial  overruled, 
and  the  former  brings  error.    Affirmed. 

Griffith  ft  Matthews,  of  Buchanan,  and 
Hutchens  ft  McBride,  of  Ttallapoosa,  for 
plaintiff  in  error. 

Price  Edwards,  of  Buchanan,  and  Lloyd 
Thomas,  of  Tallapoosa,  for  defendant  in 
error. 

WADE,  O.  J.    Judgment  affirmed. 
JENKINS  and  LUKE,  JJ.,  concur. 


4fcs>For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  DiRests  and  Indexes 


6a.) 


TICKERS  T.  STATE 


97 


(23  Osu  App.  811) 

LIBERTY  LUMBER  CO.  v.  BNECKS. 

(No.  9739.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Jan.  23,  1919.) 

(Bylldbu9  hy  the  Court,) 

1.  Execution  ^=»181,  193— Titlb-^udqmbnt. 

In  an  ordinary  claim  case,  the  claimant  is 
entitled  to  a  yerdict  in  his  favor  if  lie  shows 
title  in  himself,  and  the  question  whether  or 
not  he  ia  liable  to  pay  the  debt  on  which  the 
execution  is  founded  is  not  properly  triable  in 
the  case.  The  question  is  not  as  to  the  claim- 
ant's liability  for  the  debt,  but  as  to  his  title 
to  the  property  levied  on.  He  asserts,  by  fil- 
ing his  claim,  merely  that  the  property  is  not 
subject  to  sale  under  the  execution.  In  such  a 
case,  in  the  absence  of  a  suitable  amendment 
or  of  proper  equitable  pleas,  the  plaintiff  in 
fi.  fa.  cannot  introduce  evidence  which  merely 
tends  to  show  that  in  good  conscience  and  equi- 
ty the  claimant  is  liable  for  the  debt.  CHvil 
Code  1910,  S§  540T-5409,  5412;  Gormerly  v. 
Chapman,  51  Ga.  421;  Hamberger  v.  Easter, 
57  Ga.  72;  Ford  v.  HoUoway,  112  Ga.  851,  38 
S.  E.  373;  Southern  Mining  Ck>.  t.  Brown,  107 
Ga.  2M,  269,  33  S.  B.  73. 

2.  Claim  Case— Admission  of  Evidence. 

Under  the  foregoing  ruling,  the  court  erred 
in  admitting,  over  the  claimant's  timely  and 
appropriate  objections,  the  evidence  set  forth 
in  the  first  special  ground  of  the  motion  for  a 
new  trial. 

Ehror  from  Superior  0)urt,  Screven  CJotin- 
ty ;  R.  N.  Hardeman,  Judge. 

Claim  case  between  the  Liberty  Lumber 
Company  and  W.  R.  Enecks.  Judgment  for 
the  latter,  motion  for  new  trial  overruled, 
and  the  former  brings  error.    Reversed. 

M.  R.  Lufburrow,  of  Sylvania,  for  plain- 
tifT  in  error. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ.,  con- 
cur. 


(23  G&  App.  312) 

PETTY  V.  STATE.  (No.  9870.) 

{Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23, 1919.) 

(SyUdbus  hy  the  Court.) 

L  Chabge  of  Coubt. 

While  some  of  the  ezcerpta  from  the  charge 
of  the  court  complained  of  are  subject  to  slight 
criticism,  none  of  them,  when  considered  in  con- 
nection with  the  charge  as  a  whole,  and  in  the 
light  of  the  facts  of  the  case,  contains  reversible 
error. 


2.   SUFFICIENCT  OF   EVIDENCS. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  the  court  did  not  err  in  refusing 
a  new  trial. 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

Proceeding  by  the  State  against  Fred  Pet- 
ty. Judgment  against  Petty,  his  motion  for 
new  trial  overruled,  and  he  brings  error.  Af- 
firmed. 

Mozley  &  Gann  and  Geo.  D.  Anderson,  all 
of  Marietta,  for  plaintiflf  in  error. 

Herbert  Clay,  SoL  Gen.,  of  Marietta,  for 
the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(23  Ga.  App.  315) 
VIOKERS  V.  STATE.    (No.  10109.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23, 1919.) 

(Syllahue  hy  the  Court.) 

1.  Criminal  Law  ^5»1160—OoNyioTioxf— Re- 
view. 

There  is  no  merit  in  the  special  ground  of 
the  motion  for  new  trial.  The  evidence,  while 
somewhat  weak,  anthorized  the  defendant's  con- 
viction on  both  counts  of  the  accusation,  and, 
the  verdict  having  been  approved  by  the  trial 
jndge,  tills  court  is  without  authority  to  inter^ 
fere. 

2.  SuvFiciEnoT  OF  Evidence. 

As  to  the  sufficiency  of  the  evidence  to  con- 
vict under  the  first  count  of  the  aocusatiout  see 
Fitzgerald  v.  State,  10  Ga.  App.  70  (5),  76  (5), 
72  S.  E.  541;  Basil  v.  State*  22  Gku  App.  705^ 
97  S.  E.  259. 

Stephens,  J.»  dissenting. 

Error  from  City  Court  of  Hazlehurst ;  Gor- 
don Knox,  Judge. 

Eli  Vickers  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff  in 
error. 

J.  Mark  Wilcox,  Sol.,  of  Hazlehurst,  for 
defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 

STEPHENS,  J.,  dissents. 
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(23  Oa.  App.  804) 

MATHEWSON    et    al.    ▼.    BRIGMAN   MO- 
TORS OO.    (No.  ©904.) 

(Court  of  Appeals  of  Georgria,  Division  No.  1. 
Jan.  16,  1919.     On  Motion  for  Re- 
hearing, Jan.  28,  1919.) 

(Byllahus  hy  the  Cowt.) 

1.   POSSESSOBY    WabBANT    ^=s>1 ->  NATUBE    OF 

Remedy— TiTLB  and  Possession. 
The  defendant  in  error  sued  out  in  the  mu- 
nicipal court  of  Atlanta  a  possessory  warrant 
against  the  plaintiffs  in  error  for  a  certain  mo- 
tor truck,  and  the  judge  of  the  municipal  court, 
on  the  hearing  before  him,  awarded  the  posses- 
sion to  the  plaintiff,  whereupon  the  defendants, 
by  petition  for  certiorari,  took  the  case  to  the 
superior  court,  and  the  certiorari  was  by  that 
court  denied,  to  which  ruling  defendants  ex- 
cepted. Held,  '*in  a  possessory  warrant  proceed- 
ing there  is  no  question  as  to  the  title  or  as  to 
the  right  of  possession  of  the  property  in  con- 
troversy ;  the  sole  question  is  as  to  the  manner 
in  which  the  possession  was  acquired  by  the 
defendant."  Oaks  v.  Singer  Sewing  Machine 
Co.,  17  Ga.  App.  517,  87  S.  E.  719 ;  Trotti  v. 
Wyly,  77  Ga.  684. 

2.  PossESSOBY  Wabbant  (S=:»2— Sales  ^=»456, 
479(2)— Conditional  Sale  —  Oonstbuotion 
op  contbact. 

Where  a  vendor  sells  certain  property,  to  be 
paid  for  in  installments  by  the  vendee,  and  en- 
ters into  a  written  contract  with  the  vendee,  re- 
taining the  title  to  the  property,  with  a  stipula- 
tion in  the  contract  that,  if  any  of  the  install- 
ments are  not  paid,  the  vendor  '"shall  have  the 
right  to  take  possession  of  said  property  with- 
out any  legal  process,  and  all  payments  made  up 
to  the  time  of  default  shall  be  applied  as  rental 
for  said  property  and  depreciation  in  value,"  the 
contract  is  one  of  conditional  sale,  and  not  of 
lease  (Rhodes  Furniture  Co.  v.  Jenkins,  2  Ga. 
App.  475,  478,  58  S.  E.  897) ;  but  where  the 
vendee  defaults  as  to  some  of  the  payments,  the 
Tendor,  as  between  himself  and  the  vendee,  nev- 
ertheless has  the  right,  under  the  contract,  so 
far  as  mere  possession  of  the  property  is  con- 
cerned, to  remove  it  without  any  legal  process 
(Wilmerding  v.  Rhodes-Haverty  Furniture  Co., 
122  Ga.  312,  50  S.  E.  100) ;  yet  where  a  third 
person,  in  good  faith  and  without  any  notice 
of  such  conditional  sale  contract,  has  acquired 
the  property  from  the  vendee,  and  is  in  posses- 
sion of  it  in  a  quiet,  peaceable,  and  lawful  man- 
ner, and  such  possession  is  taken  from  him  by 
the  vendor,  without  any  legal  process  and  with 
out  his  consent  and  against  his  will,  he  is  enti- 
tled to  a  judgment  in  his  favor  in  a  possessory 
warrant  proceeding  instituted  by  him  against 
the  vendor,  since  the  scope  of  such  a  proceeding 
is  limited  as  indicated  above.  Civ.  (3ode  1910, 
§  5371 ;  Marchman  v.  Todd,  15  Ga.  25 ;  Broad- 
hurst  V.  Carswell.  119  Ga.  529,  46  S.  E.  658 ; 
Copeland  v.  Lucas,  6  Ga.  App.  6,  64  S.  E.  113 ; 
Oaks  V.  Singer  Sewing  Machine  Co.,  supra. 

(a)  The  judge  of  the  municipal  court  was  au- 
thorized, ifnder  the  facts  of  this  case,  to  find  that 
the  plaintiff  acquired  possession  of  the  property 
in  dispute  in  good  faith,  and  without  notice  of 
the  conditional  sale  contract  existing  between 
Matthewson  &  Lane,  defendants  and  vendors, 


and  J.  W.  Bowen,  vendee,  and  that  it  was  in 
the  quiet,  peaceable,  and  legally  acquired  pos- 
session of  the  property  at  and  before  the  time 
possession  thereof  was  taken  by  defendants, 
without  legal  process  and  without  plaintiff's  con- 
sent. 

3.  Assignments  of  Ebbob. 

The  assignments  of  error  not  disposed  of  by 
the  foregoing  rulings  are  without  substantial 
merit. 

On  Motion  for  Rehearing. 

(Additumal  Syllahus  hy  Editorial  Stalf.) 

4.  Bills  and  Notes  ^=»342—Tbansfeb— No- 
tice—Constbuction  . 

A  recital  in  a  note  that  it  is  given  in  pur- 
suance of  a  spedfied  contract  is  sufficient  to 
charge  even  a  purchaser  of  the  note  with  knowl- 
edge of  the  contract  to  which  such  reference  is 
made. 

5.  Contbacts  #=:>164— Conditional  Sales— 
Note. 

It  is  a  general  rule  that,  where  instruments 
are  executed  at  the  same  time,  for  the  same  pur- 
pose, and  in  the  course  of  the  same  transaction, 
they  are  to  be  read  and  construed  together. 

6.  Sales  <S=»473(1)  —  Conditional  Sale- 
Lease  BY  BuTEB— Notice. 

Where  truck  wbb  sold  under  contract  of 
conditional  sale,  stipulating  that,  on  default  in 
payment  of  installments,  seller  might  take  pos- 
session without  legal  process  and  apply  pay- 
ments to  rentals,  a  lessee  from  buyer,  under 
lease  mentioning  certain  unpaid  purchase-money 
notes,  who  agreed  with  lessor  that  they  should 
be  first  satisfied  out  of  future  profits  from  use 
of  truck,  was  not  charged  with  notice  of  terms 
of  conditional  sale  contract,  or  put  upon  inquiry 
as  to  its  terms. 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Possessory  proceedings  by  the  Brigman 
Motors  Company  against  J.  H.  Mathewson 
and  others.  Judgment  awarding  possession 
to  plaintiff,  defendants*  petition  for  certiorari 
denied,  and  defendants  bring  error.    Affirmed* 

Robt  C.  &  Philip  H.  Alston,  of  Atlanta, 
for  plaintlfPs  In  error. 

Westmoreland,  Anderson  ft  Smith,  of  At- 
lanta, for  defendant  in  error. 

JENKINS,  J.     Judgment  affirmed. 

WADB,   C.  J.,  and   LUKE,  J.,  concur. 


On  Motion  for  Rehearing. 

JENKINS.  J.  The  defendant  in  error  in 
this  case  was  the  lessee  in  possession  under 
the  vendee  when  the  motor  truck  was  seized 
without  legal  process  by  the  original  vendor. 
Under  the  terms  of  the  lease  by  which  the 
defendant  In  error  had  gone  Into  possession 
of  the  truck,  mention  was  made  in  general 
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terms  of  certain  remaining  mipald  purchase* 
money  notes,  maturing  monthly,  due  by  the 
vendee  to  his  vendor,  and  It  was  agreed  as 
between  the  lessee  and  his  lessor,  the  vendee, 
that  these  notes  should  be 'first  satisfied  out 
of  any  future  rental  profits  derived  from  the 
use  of  the  truck,  before  any  portion  of  such 
profits  should  be  applied  upon  a  pre-existing 
debt  owing  by  the  vendee  to  the  lessee. 

It  Is  urged  by  counsel  for  plaintiff  in  error, 
the  original  vendor,  that  the  lessee  at  that 
time,  and  because  of  such  reference,  must 
necessarily  have  been  charged  with  legal 
notice,  or  put  upon  suflBcient  Inquiry,  as  to 
what  constituted  the  terms,  stipulations, 
and  conditions  of  the  original  sale.  It  is  not 
contended  by  plaintiff  in  error  that  the  lessee, 
at  the  time  he  went  Into  possession  of  the 
truck,  had  any  other  or  different  notice  of 
these  terms  than  such  as  might  in  this  way 
be  implied.  The  lease  contract  itself  in  no 
way  refers  to  the  terms,  conditions,  and  res- 
ervations of  the  original  sale;  and  while 
the  lease  makes  general  reference  to  the 
outstanding  purchase-money  notes  as  indi- 
cated, even  the  notes  themselves  in  no  way 
purport  to  state  such  terms.  It  is  only  in 
still  another  and  different  instrument,  re- 
ferred to,  not  by  the  lease,  but  only  by  the 
notes,  that  the  terms  and  conditions  of  sale 
are  actually  set  forth. 

[4-6]  It  is  the  general  rule  that,  where  in- 
struments are  executed  at  the  same  time, 
for  the  same  purpose,  and  in  the  course  of 
the  same  transaction,  they  are  to  be  read  and 
construed  together;  and  where  a  note  re- 
cites that  it  is  given  in  pursuance  of  a  spec- 
ified contract,  such  recital  is  sufficient  to 
charge  even  a  purchaser  of  the  note  with 
knowledge  of  the  contract  to  which  such  ref- 
erence is  made.  Turner  liumber  CJo.  v.  Hen- 
derson Co.,  20  Ga.  App.  682  (2),  688,  93  S.  E. 
301 ;  Glover  v.  Wesley,  20  Ga.  App.  814,  93  S. 
B.  513.  Thus,  were  it  here  a  question 
between  the  original  vendor  and  vendee,  or 
between  the  maker  of  the  note  and  a  pur- 
diaser  thereof,  as  to  what  constituted  the 
consideration  and  purport  of  that  obligation, 
It  would  manifestly  be  true  that  the  reference 
made  in  the  notes  to  the  contemporaneous 
agreement  would  be  sufficient  to  require  that 
It,  together  with  the  notes  themselves,  be 
considered  as  one  instrument,  and  that  they 
be  construed   together. 

But  the  issue  which  is  here  Involved  is  not 
one  of  construction  as  to  what  constituted 
the  terms  and  conditions  of  the  sale  as  be- 
tween the  original  parties  to  the  sale,  or  as 
to  a  party  made  by  the  purchase  of  the  notes 
given  under  the  sale^  but  the  sole  and  only  I 


issue  here  presented  is  one  of  notice  to  a 
third  party  holding  possession  under  an  in- 
dependent lease.  The  lessee  of  the  truck 
was  neither  party  nor  privy  to  the  original 
contract  of  purchase  and  sale,  nor  did  he  ever 
become  such.  So  far  as  we  are  able  to  say 
from  the  record,  the  lessee  had  a  right  to  be- 
lieve that  the  notes  referred  to  by  the  lease, 
and  which  he  had  never  seen,  were  ordinary, 
plain  purchase-money  notes,  without  reser- 
vation, restriction,  special  rights,  or  condi- 
tions therein  contained.  There  was  no  sort 
of  effort  to  effect  a  substitution  of  parties 
as  to  the  orginal  contract  of  sale.  Even  so 
far  as  the  lessor  himself  was  concerned,  the 
lessee  did  not  undertake  to  assume  that  con- 
tract or  bind  himself  in  regard  to  its  terms 
and  obligations.  All  that  he  did  do  was  mere- 
ly to  agree  with  his  lessor  that  the  first  ren- 
tal profits  derived  from  the  use  of  the  leas- 
ed truck  should  be  held  back  for  the  benefit 
of  the  lessor  in  an  amount  sufficient  to  satis- 
fy the  maturing  obligations  of  the  lessor. 

It  would  not  seem  that,  merely  because 
he  had  entered  into  such  a  limited  and  in- 
dependent agreement  with  the  vendee,  and 
with  him  alone,  that  he  should  be  charged 
with  notice,  on  behalf  of  the  original  vendor, 
of  the  terms,  stipulations,  and  conditions  rel- 
ative to  the  original  sale,  though  in  nowise 
stated  or  referred  to  in  the  lease,  nor  even 
set  forth  in  the  notes  to  which  general  ref- 
erence was  made  by  the  lease,  and  where  the 
reference  to  the  notes  by  the  lease  was  only 
for  a  purpose  restricted  by  the  agreement. 
The  lease  in  no  wise  attempted,  by  reference 
or  otherwise,  nor  fpr  its  own  purpose  was 
it  in  any  way  necessary,  to  ingraft  within 
itself  the  independent  terms  and  conditions 
Imposed  by  the  provisions  of  the  anterior 
sale,  and  to  which  the  lessee  was  neither  par- 
ty nor  privy,  and  we  cannot  say  as  a  matter 
of  law  that,  simply  because  he  had  thus  agreed 
with  the  vendee  to  hold  back  for  his 
benefit  certain  profits  as  indicated,  diligence 
required  of  him,  not  only  to  run  down  the 
terms  of  the  notes  referred  to,  but  also  the 
terms  of  the  separate  and  independent  in- 
strmnent  to  which  reference  was  made  by  the 
notes,  in  order  to  ascertain  if  perchance  the 
vendor,  in  his  contract  made  with  another 
party,  had  seen  proper  to  enter  and  reserve 
the  extraordinary  right,  on  default  of  any 
payment,  to  seize  and  possess  the  property 
without  process  at  law. 

The  other  cases  dted  by  movant  pertain  to 
the  right  of  possession,  and  this  question,  as 
already  stated  in  the  first  headnote,  is  not 
here  Involved. 

Rehearing  denied. 
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(23  Qa.  APP.  268) 

GAINESVILLB  BUGGY  A  WAGON  00.  v. 

MORROW  et  al. 

MORROW  et  al.  v.  GAINESVILLB  BUGGY 

&  WAGON  CO. 

(No8.  9674.  9676.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  15,  1919.) 

(Byltahus  ly  the  Court.) 

1.  Judges  <5=»25(1)— Special  Judge— Powers. 

As  to  the  case  for  which  he  is  chosen,  a 
judge  pro  hac  vice  has  all  the  powers  and  du- 
ties which,  but  for  the  disqualification,  would 
devolve  upon  the  regular  presiding  judge  of  the 
court,  not  only  with  respect  to  the  jury  trial 
of  the  case,  but  also  with  respect  to  matters 
of  review  and  appeal  and  to  all  other  matters 
therein  subsequent  to  the  verdict  and  judg- 
ment. Civ.  Code  1910,  {  4856;  Hendersou  v. 
Pope,  89  Ga.  361;  Clayton  y.  Wallace,  41  Ga. 
268. 

2.  New  Trial  <&=>113  —  Motion  fob  New 
Trial— Time— Statute. 

All  applications  for  a  new  trial,  except  in 
extraordinary  cases,  must  be  made  during  the 
term  at  which  the  trial  was  had,  and  within 
the  time  prescribed  by  law.  Civ.  Code  1910, 
§  6089.  But  the  clerk  is  not  required  to  enter 
such  motions  upon  the  minutes  of  the  court, 
or  to  treat  them  otherwise  than  as  pleadings 
regularly  ^)ed  in  vacation.  Civ.  Code  1910,  | 
6060.  The  presentation  and  approval  of  such 
a  motion,  together  with  the  rule  nisi  issued 
thereon,  is  an  ez  parte  proceeding.  There  is 
no  statute  prescribing  that  such  steps  shall 
be  taken  while  the  trial  judge  is  upon  the  bench 
presiding  in  the  same  or  another  case;  nor  is 
there  any  reason  known  to  the  law  why  a  mo- 
tion for  a  new  trial  may  not  be  presented,  ap- 
proved, served,  and  filed,  or  why  any  one  or 
more  of  such  steps  may  not  be  taken,  during 
a  temporary  recess  of  the  court,  or  away  from 
the  courthouse  as  well  as  at  it.  King  y.  Sears, 
91  Ga.  577,  18  S.  E.  830. 

3.  Cases  Distinguished. 

In  view  of  what  is  said  above,  the  refusal  to 
dismiss  the  motion  for  a  new  trial  was  uot  er- 
ror. The  decision  in  the  case  of  Norris  v. 
Pollard,  76  Ga.  358(3)  is  not  in  point  here,  be- 
cause that  decision  does  not  relate  to  the  case 
in  which  a  judge  pro  hac  vice  presided,  but  to 
a  separate  and  distinct  case.  Nor  is  the  case 
of  Pendergrass  v.  Duke,  140  Ga.  550,  79  S.  E. 
129,  here  in  point,  because  in  that  case  the  judge 
who  was  presiding  at  the  time  the  motion  for  a 
new  trial  was  presented,  and  to  whom  the  mo- 
tion should  have  been  presented,  had  also  pre- 
sided at  the  time  the  verdict  therein  complain- 
ed of  was  received,  and  had  actually  entered  the 
final  decree  in  the  case,  and  his  qualification  to 
entertain  the  motion  for  a  new  trial  and  to  is- 
sue the  rule  nisi  thereon  was  unquestioned. 

4.  Ruling  on  Motion  fob  New  Trial. 

The  evidence  authorized  the  verdict,  which 
has  the  approval  of  the  trial  judge.  The  charge 
of  the  court  was,  as  a  whole,  full  and  fair,  and 
for  no  reason  assigned  does  this  court  see  er- 


ror requiring  a  reversal  of  the  judgment  over- 
ruling the  motion  for  a  new  trial. 

Error  from  City  Court  of  Hall  County; 
H.  H.  Perry,  Judge  pro  hac. 

Action  between  Gainesville  Buggy  9c  Wag- 
on Company  and  A.  W.  Morrow  and  others. 
Judgment  for  the  latter,  and  the  former  ex- 
cepts, and  the  latter  take  a  cross-bill  of  ex- 
ceptions.   Afllrmed. 

J.  O.  Adams  and  Ed.  Quillian,  both  of 
Gainesville,  and  C.  R.  Faulkner,  of  Bellton, 
for  plaintiff  in  error. 

W.  M.  Oliver  and  W.  B.  Sloan,  both  of 
Gainesville,  for  defendants  in  error. 

LUKE,  J.  Judgment  afi^rmed  on  both  the 
main  hill  of  exceptions  and  the  cross-bill. 

WADE,  O.  J.,  and  JENKINS,  J.,  concur. 


(23  Ga.  App.  255) 

WISE  y.  MOHAWK  RUBBE2R  00.     (No. 

9766.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  15,  1919.) 

f Syllabus  ly  the  Court.) 

1.  Principal  and  Agent  ^=>94,  99— Appab- 

ENT  AUTHOBITT  OF  AGENT. 

Where  one  holds  another  out  as  his  special 
agent,  the  principal  is  bound  by  the  agent's  ap- 
parent authority  to  do  the  particular  thing  thus 
authorized,  as  well  as  to  do  any  and  all  things 
usual  and  necessary,  and  to  employ  all  usual 
and  necessary  means  that  may  be  reasonably  re- 
quired, in  the  due,  proper,  and  ordinary  per- 
formance of  the  particular  purpose  of  the  ap- 
pointment (Civ.  Code  1910,  (  3595;  Bass  Co. 
V.  Granite  City  Co.,  119  Ga.  124,  45  S.  E.  980 
[1];  Raleigh  Railroad  Co.  v.  Pullman  Co.,  122 
Ga.  700,  705,  50  S.  E.  1008);  but  a  person 
dealing  with  such  an  agent  takes  the  risk  as  to 
any  extension  of  the  agent's  authority  beyond 
that  which  is  thus  authorised,  and  the  burden 
rests  upon  him  to  show  authority  from  the 
principal  for  any  act  of  the  agent  which  exceeds 
or  transgresses  the  usual  and  ordinary  acts, 
such  as  are  reasonably  necessary  to  a  due  per- 
formance of  the  particular  purpose  of  the  agen- 
cy. Napier  v.  Strong,  19  Ga.  App.  401,  408,  91 
S.  B.  579  (3). 

2.  Pbincipal  and  Agent  ^=^101(3),  169(3)-* 
Collatebal  Contbact  bt  Agent. 

As  it  was  not  shown  that  the  collateral  con- 
tract made  by  the  purchaser  with  the  traveling 
salesman  was  a  usual  and  necessary  incident  to 
the  sale,  or  that  the  salesman  had  authority  to 
make  such  a  contract,  it  had  no  binding  effect 
upon  the  principal ;  nor  would  the  fact  that  the 
seller,  after  the  buyer  had  apprised  him  of  such 
unauthorized  agreement,  proceeded  to  sell  and 
furnish  to  the  buyer  another  consignment  of 
the  articles  of  merchandise,  have  the  effect  of 
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ratifying  the  terms  of  the  original  unauthorized 
agreement;  it  appearing  also  that,  at  the  time 
the  subsequent  sale  was  made,  the  seller  repu- 
diated the  agreement  in  question,  and  made 
shipment  of  the  additional  articles  without  any 
agreement  or  understanding,  expressed  or  im- 
plied, that  the  repudiated  promise  of  his  agent 
would  be  recognized. 

Error  from  City  Court  of  Sandersvllle ; 
E.  W.  Jordan,  Judge. 

Action  between  J.  A.  Wise  and  the  Mo- 
hawk Rubber  Company.  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 

W.  M.  Goodwin,  of  Sandersyllle,  for  plaln- 
tiir  In  error. 

Evans  &  Evans,  of  Sandersvllle^  for  de- 
fendant in  error. 

JENKINS,  J.     Judgment  aflarmed. 
WADE,  C.  J.,  and  LUKE,  J.,  concur. 


C33  GkL  Appk  801) 

ESTES  V.  THOMAS.     (No.  9803.) 

C Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  16, 1919.) 

fSyUabus  by  the  Court.) 

1.  Motion  io  Dismiss— Bnx  of  Exceptions. 

This  was  a  suit  for  damages  growing  out  of 
an  alleged  slander  and  libel.  The  petition 
alleged  that,  while  the  plaintiff  was  a  candi- 
date for  re-election  to  a  certain  municipal  office, 
the  defendant  caused  to  be  written,  printed, 
and  circulated  certain  false  and  slanderous 
statements  charging  petitioner  with  having  pre- 
▼iously  cheated,  robbed,  and  defrauded  the  de- 
fendant of  certain  money  which  the  plaintiff, 
as  the  attorney  of  defendant,  had  collected  for 
him  on  a  claim  growing  out  of  a  damage  suit 
^The  defendant  admitted  the  publication  and 
circulation  of  the  charge,  and  pleaded  the  truth 
of  the  charge  as  justification,  and  this  is  the 
only  defense  relied  upon.  Beldt  the  motion  to 
dismiss  the  bill  of  exceptions  is  without  mer- 
it. Civ.  Code  1910,  |  6182;  Barfield  Music 
House  V.  Harris,  20  6a.  App.  42,  92  S.  E.  402. 

2.  Appbai.  and  Ebbob  €=>1001(1)— Vebdigi^ 
Review. 

The  verdict,  though  not  demanded,  was  sup- 
ported by  evidence  sufficient  to  authorize  it, 
and  will  not  be  disturbed  on  the  general  grounds 
of  the  motion  for  a  new  trial. 

8.  Ltbel  and  Slandeb  <^t=>50  —  New  Tbial 
C==>41(3)  —  Candidate  fob  OrFics  —  Pbivi- 
LEQE— Misleading  Chabge. 

The  fourth  ground  of  the  motion  for  a  new 
trial,  as  amended,  assigns  error  because  the 
court  gave  in  charge  to  the  jury  section  4436  of 
the  Civil  Code  1910,  except  subsection  4.  It  is 
contended  that,  one  of  these  subsections  being 


applicable,  it  is  not  cause  for  a  new  trial  that 
the  judge  read  in  charge  to  the  jury  such  oth- 
er parts  of  the  section;  it  not  appearing  that 
the  reading  of  the  inapplicable  part  was  cal- 
culated to  mislead  the  jury  or  erroneously  af- 
fect their  verdict,  to  the  prejudice  of  the  com- 
plaining party.  See  Eagle  &  Pheniz  Mills  v. 
Herron,  119  Ga.  389,  46  S.  E.  405(3).  Subsec- 
tion 6,  which  is  the  only  portion  of  the  sec- 
tion which  it  is  contended  was  applicable  in 
the  present  suit,  provides  that  "comments  upon 
the  acts  of  public  men,  in  their  public  capac- 
ity, and  with  reference  thereto,"  are  privileged 
communications.  Since  the  defendant  could 
not  justify  the  publication  of  the  alleged  libel 
if  it  were  in  fact  untrue,  on  the  ground  that 
it  was  made  bona  fide  and  related  to  the  acts 
of  the  plaintiff  as  a  public  man  and  in  his 
public  capacity,  the  contention  as  to  the  appli- 
cability of  this  subsection,  it  being  the  only  one 
thus  relied  upon,  is  without  merit,  and  since 
the  charge  here  complained  of  might  have  rea- 
sonably misled  and  confused  the  jury,  to  the 
prejudice  of  the  plaintiff,  a  new  trial  must  fol- 
low as  a  consequence. 

4.  Motion  fob  New  Tbial. 

The  exception  taken  in  the  fifth  ground  of 
the  motion  for  a  new  trial  is  without  substan- 
tial merit. 

5.  Libel  and  Slandeb  ^=o2— Good  Faith. 

The  charge  complained  of  in  the  sixth 
ground  of  the  motion  for  a  new  trial  was  not 
an  accurate  statement  of  the  law,  since  the 
rule  is  that,  unless  the  communication  be  a 
privileged  one,  the  bona  fides  of  the  motive, 
purpose,  and  intent  of  the  person  publishing 
the  libel  is  not  involved.  In  other  and  differ- 
ent portions  of  the  charge,  the  correct  rule 
seems  to  have  been  clearly  indicated,  without, 
however,  undertaking  to  correct  the  inaccuracy 
here  referred  to.  See,  in  this  connection,  Cen- 
tral of  Georgia  Ry.  Co.  v.  Deas,  22  Ga.  App. 
425,  96  S.  B.  267. 

6.  Motion  fob  New  Tbial. 

The  exception  taken  in  the  seventh  ground 
of  the  motion  for  a  new  trial  is  without  merit. 

7.  Assignment  of  Ebbob. 

The  assignment  of  error  In  the  eighth 
ground  of  the  motion  for  a  new  trial  is  not 
properly  presented. 

Error  from  City  Court  of  Waycross;  Jno. 
C.  McDonald,  Judge. 

Action  by  A.  B.  Estes  against  J.  S.  Thom- 
as. Judgment  for  defendant,  motion  for  new 
trial  denied,  and  plaintiff  brings  error.  Re- 
versed. 

John  W.  Bennett  and  Parks  &  Reed,  all  of 
Waycross,  for  plaintiff  in  error. 

H.  M.  Wilson  and  A.  B.  Spence,  both  of 
Waycross,  for  defendant  in  error. 

JENKINS,  J.    Judgment  reversed, 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 
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(23  Qa.  App.  270) 

MIZELL  UVB  STOCK  CO.  ▼.  SUTTON. 

(No.  9916.) 

(Court  of  Appeals  of  Geon>ia,  Division  No.  1. 

Jan.  15, 1919.) 

(Syllabus  hy  the  Court.) 

1.  Bills  and  Notes    «=s>332  —  Considera- 
tion—Noticb  TO  Holder— Statute. 

Where  a  purchaser  of  a  promissory  note 
has  actual  nouce  that  the  note  was  given  for 
the  purchase  of  stock  in  an  incorporated  com- 
pany, and  sold  by  an  agent,  traveling  salesman, 
or  promoter,  such  notice  is  just  as  effective  to 
put  the  purchaser  of  the  note  on  notice  that  he 
is  taking  it  subject  to  the  equities  existing  be- 
tween the  original  parties  thereto  as  if  the  con- 
sideration of  the  note  had  been  expressed  in  the 
face  of  the  note.  See  Civ.  Code  1910,  §  4294 ; 
Heard  v.  National  Bank  of  WUkes,  143  Ga.  48, 
84  S.  E.  129. 

2.  Chaboe  of   Court  —  Motion   for  New 
Trial. 

The  charge  of  the  court,  when  read  as  a 
whole,  is  not  subject  to  the  criticisms  urged. 
The  evidence  authorized  the  verdict,  which  has 
the  approval  of  the  trial  judge.  For  none  of 
the  reasons  assigned  did  the  court  err  in  over- 
ruling the  motion  for  a  new  trial. 

Error  from  City  Court  of  Nashville;  C. 
A.  Christian,  Judge. 

Action  between  the  Mizell  Live  Stock  Con>- 
pany  and  J.  W.  Sutton.  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 

H.  L.  Jackson,  of  Adel,  and  W.  D.  Bule, 
of  Nashville,  for  plaintiff  In  error. 

H.  J.  Quincey,  of  OclUa,  and  J.  D.  Lovett, 
of  Nashville,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  JENKINS,  J.,  concur. 


(23  Ga.  App.  267) 
CHRISTIAN  V.  MATTHEWS.     (No.  9846.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  15,  1919.) 

(SyUalus  hy  the  Court,) 

Tbial  ^=o260(1)— Requested  Instbuotions 
—Given  Instructions. 
The  verdict  is  amply  supported  by  the  evi- 
dence, and  the  charge  of  the  court  fully  and  fair- 
ly covered  every  issue  made  by  the  testimony 
and  the  pleadings.  The  failure  to  charge  as 
complained  of,  even  had  there  been  a  timely 
request,  would  not  have  been  error.  Hill  v. 
Ludden  &  Bates,  113  Ga.  320,  38  S.  E.  752  (3). 

Error  from  Superior  Court,  De  Kalb  Conn- 
ty;   C.  W.  Smith,  Judge. 


Actlou  between  J.  I.  (christian  and  Mrs. 
L.  C.  Matthews.  Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

Thos.  B.  Brown,  of  Atlanta,  for  plaintifT 
in  error. 

Hewlett  &  Dennis,  of  Atlanta,  for  defend- 
ant in  error. 

JENKINS,  J.    Judgment  affirmed. 
WAPB,  O.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.   265) 

SHAPLEIGH  HARDWARE  00.  t.  McCOY 
&  SON.    (No.  9840.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  15,  1919.) 

(Syllabus  by  the  Court.) 

Pabtnebship  «=5>34— Liability— Estoppel. 

One  who  tacitly  permits  himself  to  be  held 
out  to  the  public  as  a  partner,  though  he  in 
fact  has  no  interest  in  the  partnership,  will  be 
estopped  from  denying  his  connection  with  the 
firm,  and  will  be  bound,  where  the  opposite  par- 
ty was  misled  by  the  putative  status  and  acted 
thereon.  Civ.  Code  1910,  {  3157;  Bowie  ▼- 
Maddox,  29  Ga.  285,  74  Am.  Dec.  61 ;  Am.  Cot- 
ton College  V.  Newspaper  Union,  138  Ga.  147, 
74  S.  E.  1084(4);  Mims  v.  Brook,  3  Ga.  App. 
247,  69  S.  E.  711 ;  Meinhard  v.  Bcdingfield,  4 
Ga.  App.  176,  61  S.  E.  34.  Thus,  where  a 
person  knows  that  his  name  is  being  used  as 
that  of  a  member  of  a  firm,  and  that  he  is  be- 
ing held  out  as  a  partner  in  a  particular  busi- 
ness, he  is  not  only  under  the  duty  to  prohibit 
such  use,  but  it  is  also  incumbent  upon  him  to 
take  such  steps  as  an  ordinarily  prudent  person 
would  take  in  the  circumstances  to  notify  the 
public,  as  well  as  individuals  to  whom  he 
knows  that  he  has  been  so  held  out  as  a  part- 
ner, that  he  is  not  a  partner.    30  (^c.  393,  394. 

Error  from  City  Court  of  MlUen;  G.  C. 
Dekley,  Judge. 

• 

Suit  by  the  Shaplelgh  Hardware  (Company 
against  McCoy  &  Son,  composed  of  R.  L.  Mc- 
Coy and  B.  L.  McCoy.  Verdict  against  de- 
fendant B.  L.  McCoy,  and  in  favor  of  R.  Li. 
McCoy.  PlaintUTs  motion  for  a  new  trial 
was  overruled,  and  It  brings  error.    Reverse<l. 

Wm.  Woodrum,  of  Millen,  for  plaintiff  in 
error. 

Jas.  A.  Dixon,  of  Millen,  for  defendants  In 
error. 

JENKINS,  J.  Suit  on  an  account  for  goods 
furnished  was  brought  against  McCoy  &  Son» 
as  a  partnership  composed  of  R.  L.  McCoy 
and  B.  L.  McCoy.  B.  L.  McCoy  filed  no  an- 
swer. R.  L.  McCoy  filed  an  answer,  wherein 
he  denied  the  indebtedness,  and  set  up  a  plea 
of  no  partnership.     Upon  the  trial  of  the 
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case  the  Jury  returned  a  verdict  against  B. 
L.  McCoy,  and  In  favor  of  R.  L.  McCoy.  The 
plaintiff  made  a  motion  for  new  trial  on  the 
usual  general  grounds  only,  which  was  over- 
ruled, and  exception  was  taken.  , 

While  the  evidence  adduced  upon  the  trial 
of  the  case  was  sufficient  to  authorize  a  find- 
ing that  the  defendant  R.  L.  McCoy  had  no 
interest  in  the  partnership,  he  admitted  and 
testified  that  he  learned  in  January,  1916, 
that  his  son,  B.  L.  McCoy,  was  using  his 
name  and  holding  him  out  as  a  member  of 
the  firm  of  McCoy  &  Son,  and  that  he  burned 
all  the  bill  heads  he  could  find  with  the 
name  of  McCoy  &  Son  on  them,  and  instruct- 
ed his  son  not  to  use  his  name.  He  further 
testified,  however: 


««i 


*I  never  made  any  effort  to  publish  in  any 
newspaper  that  I  was  not  a  member  of  that 
firm.  I  never  made  any  effort  to  find  out  who 
were  the  creditors  of  the  firm.  •  ♦  ♦  I  nev- 
er made  any  effort  to  notify  any  one." 

The  traveling  salesman  of  the  plaintiff  tesh 
tlfied: 

"Before  I  sold  these  goods  to  McCoy  &  Son, 
I  saw  a  sign  on  the  front  of  their  place  there, 
"MoCoy  &  Son.'  ♦  ♦  ♦  i  have  never  received 
any  notice  that  R.  D.  McCoy  was  not  a  partner. 
I  never  did  receive  any  written  notice  of  a  dis- 
solution of  the  firm  of  McCoy  &  Son.  I  sold 
the  goods  upon  the  faith  of  R.  L.  McCoy  being 
a  partner.  *  *  *  As  soon  as  I  saw  this  dis- 
solution notice  in  the  paper,  I  wired  the  com- 
pany—we had  a  shipment  ready  for  them  then — 
I  wired  the  company  to  hold  shipment  back; 
they  did,  and  paid  the  freight  back  on  it  to  St. 
Louis." 

This  testimony  In  behalf  of  the  plaintiff 
was  undisputed.  The  evidence  does  show 
that  the  following  notice  was  published  in  the 
official  organ  of  the  county  by  the  defendant, 
B.  Lr.  McCoy: 

"Dissolution  Notice.  Notice  is  hereby  given 
tliat  the  firm  of  McCoy  &  Son,  heretofore  en- 
gaged in  the  business  of  general  automobile 
service  station  and  electrical  supplies  and  wir- 
ing, in  the  city  of  Millen,  state  of  Georgia,  is 
this  day  dissolved  by  mutual  consent;  R.  Ia 
McCoy  retiring  herefrom.  The  business  will 
be  conducted  in  the  same  place  as  the  Ford 
Service  station,  with  B.  Xj,  McCoy,  manager, 
who  will  settle  all  firm  liabilities  and  receipt  for 
all  debts  due  the  firm.  This  the  first  day  of 
June,  19ie.  [Signed]  R.  L.  McCoy,  B.  L.  Mc- 
Coy." 

The  notice  thus  published  is  dated  June  1, 
1916,  but  the  evidence  shows  that  the  goods 
furnished  to  defendants,  for  the  purchase 
price  of  which  the  present  suit  was  institut- 
ed, were  furnished  during  the  months  of 
March,  April,  and  May,  1916. 

Applying  to  the  facts  above  stated  the  prin- 
ciples of  law  stated  in  the  headnote,  we 
think  the  evidence  demanded  a  finding  in 


favor  of  the  plaintiff  against  the  defendant 
R.  L.  McCoy,  and  that  the  court  therefore 
erred  in  overruling  the  motion  for  a  new 
trial. 
Judgment  reversed. 

WADB,  C.  J.,  and  LIJKB^  J.,  concur. 


(28  Qa.  App.  822) 
OAUIiEY  V.  STATE.     (No.  10180.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2b 

Jan.  23,  1919.) 

(Syllahus  hy  the  Court,) 

1.  Refusal  of  CoNTtNUANCE. 

It  does  not  appear  from  the  record  that  the 
trial  judge  abused  his  broad  discretion  in  re- 
fusing a  continuance  or  a  postponement  of  the 
case. 

2.  Criminal  Law  ^=»117&— Ground  of  Mo- 
tion FOR  New  Trial— Abandonment. 

The  second  special  ground  of  the  motion  for 
a  new  trial,  complaining  of  the  exclusion  of 
certain  testimony,  not  having  been  argued  in 
the  brief  of  counsel  for  the  plaintiff  in  error, 
is  treated  as  abandoned. 

3.  Criminal  Law  ^=»1178— Ground  of  Mo- 
tion FOR  New  Trial— Abandonment. 

While  several  excerpts  from  the  charge  of 
the  court  are  excepted  to  in  the  amendment  to 
the  motion  for  a  new  trial,  these  excerpts  are 
not  referred  to  in  the  brief  of  counsel  for  the 
plaintiff  in  error,  but  the  only  complaint  in  their 
brief,  so  far  as  the  charge  is  concerned,  Is  that 
the  entire  charge  was  erroneous;  and  there  is 
no  such  exception  in  the  amendment  to  the  mo- 
tion for  a  new  trial.  Under  such  circumstances 
the  grounds  of  the  motion  for  a  new  trial  com- 
plaining of  such  excerpts  will  be  treated  as 
abandoned,  and  the  correctness  of  the  charge  as 
a  whole  will  not  be  passed  upon. 

4.  Sufficiency  of  Evidence. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Taylor  County ; 
G.  H.  Howard,  Judge. 

Proceeding  between  the  State  and  C.  E. 
Cauley.  Judgment  against  Cauley,  his  mo- 
tion for  new  trial  overruled,  and  he  brings 
error.     Affirmed. 

Jere  M.  Moore,  of  Montezuma,  and  C.  B. 
Marshall,  of  Reynolds,  for  plaintiff  in  error. 

C.  F.  McLaughlin,  Sol.  Gen.,  of  Columbus, 
for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH    and    STEPHENS,    JJ., 
concur. 
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(23  Ga.  App.  199) 

DODGE  T.  ROYAL  MIN.  &  MILL.  CO. 

(No.  9837.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  14,  1919.) 

(SyUabus  ly  the  Court,) 

Motion  fob  New  Trial— Ohabos  of  CJotjbt. 
The  grounds  of  the  motion  for  a  new  trial 
wbich  have  the  approval  of  the  trial  judge  do 
not  show  material  error  in  the  admission  of  tes- 
timony. The  charge  of  the  court  is  subject 
to  some  slight  criticism,  because  of  inapt  ex- 
pressions, but,  upon  the  whole,  was  fuU,  and 
submitted  the  issues  to  the  jury,  and  could  not 
have  misled  the  jury  in  such  a  way  as  to  work 
injury  to  the  plaintiff.  The  evidence,  though 
conflicting,  authorized  the  verdict,  which  has 
the  approval  of  the  trial  judge.  There  is  no 
error  or  harm  shown  to  the  plaintiff  by  rea- 
son of  the  rulings  upon  the  demurrers  to  the 
answer  of  the  defendant.  For  none  of  the  rea- 
sons assigned  did  the  court  err  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Superior  CJourt,  Haralson, 
County;  A.  L.  Bartlett,  Judge. 

Action  between  W.  R.  Dodge  and  tlie 
Royal  Mining  &  Milling  Company.  Judg- 
ment for  the  latter,  motion  for  new  trial 
overruled,  and  the  former  brings  error.  Af- 
firmed. 

GrifBth  ft  Matthews,  of  Buchanan,  and 
Hutchens  &  McBride,  of  Tallapooaa,  for 
plaintiff  In  error. 

Price  Edwards,  of  Buchanan,  and  Lloyd 
Thomas,  of  Tallapoosa,  for  defendant  in 
error. 

LUKE,  J.    Judgment  afUrmed. 

WADE,  a  J.,  and  JENKINS,  J.,  concur. 


(28  Qa.  App.  220) 

FANNIN  COUNTY  v.  DAVES.  (No.  9935.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  14,  1919.) 

(8vUahu9  hy  the  Court,) 
Counties   ^=s>98(1)  ^  Countt  Tbbasurxbs 

— LlABUJTY  OF  SUBETY. 

This  case  was  tried  by  the  judge  without  a 
jury  upon  the  following  agreed  statement  of 
fact:  **Fannin  county,  by  its  ordinary,  G.  A. 
Curtis,  and  J.  M.  Daves,  by  his  attorneys  of 
record,  agree  that  the  following  statement  of 
facts  are  true:  That  M.  K.  McKinney  was 
elected  county  treasurer  of  Fannin  county,  Ga., 
for  the  years  1913  and  1914;  that  on  January 
1,  1913,  he  entered  upon  the  discharge  of  the 
duties  of  such,  and  discharged  the  duties  of 
said  office  of  county  treasurer  of  said  county 
for  said  years,  going  out  of  office  on  the  Slst 


day  of  December,  1914.  That  he  was  succeeded 
on  the  1st  day  of  January,  1915,  by  R.  EL 
Wheeler  as  county  treasurer.  That  J.  M. 
Daves  signed  the  bond  of  the  said  M.  K.  Mc- 
Kinney along  with  certain  other  persons  as  se- 
curities, and  said  bond  was  signed  by  the  said 
M.  K.  McKinney  as  principal.  Said  bond  was 
made  payable  to  A.  S.  J.  Hall,  ordinary  of  said 
county,  and  his  successors  in  office,  and  was 
sealed  by  both  principal  and  securities  as  re- 
quired by  law,  and  dated  November  9,  1912,  and 
was  attested  and  approved  by  A.  S.  J.  Hall, 
ordinary,  on  November  14,  1912,  and  was  re- 
corded in  tite  office  of  the  ordinary  of  said  coun- 
ty, together  with  his  oath  of  office  as  required 
by  law.  Said  bond  recited  that  said  M.  K.  Mc- 
Kinney was  elected  county  treasurer  for  the 
years  1913  and  1914,  and  further  recited  as 
follows:  *Now,  the  condition  of  the  above  ob- 
ligation is  such  that  if  the  said  M.  K,  McKin- 
ney shall  faithfully  discharge  all  and  singular 
the  duties  required  of  him  by  virtue  of  his  said 
office  as  county  treasurer  of  said  county,  as 
aforesaid,  during  the  time  he  continues  therein, 
or  discharges  any  of  the  duties  thereof,  then 
the  above  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue.*  And  that  said 
bond  was  a  legal  bond  required  by  law  of  coun- 
ty treasurers.  That  on  the  11th  day  of  Janu- 
ary, 1915,  after  the  said  M.  K.  McKinney  had 
retired  from  office,  and  while  R.  H.  Wheeler 
was  county  treasurer,  the  said  R.  H.  Wheeler 
as  such  county  treasurer  made  and  signed  and 
delivered  to  M.  K.  McKinney  the  following 
check:  *The  North  Georgia  National  Bank, 
Blue  Ridge,  Ga.,  January  11,  1915.  Pay  to  the 
order  of  M.  K.  McKinney  retiring  treasurer, 
$386.08,  three  hundred  thirty-six  and  06/100 
dollars,  balance  on  commissions  for  1914.  R. 
H.  Wheeler,  County  Treasurer.  No.  1.*  On 
the  back  of  said  check  there  appears  the  in- 
dorsement of  the  said  M.  K.  McKinney.  And 
that  the  said  M.  K.  McKinney  received  tho 
amount  of  said  check  out  of  county  money  col- 
lected for  county  purposes  for  the  year  1914 
and  due  and  owing  to  said  county.  And  that 
the  said  M.  K.  McKinney  thus  received  out  of 
such  county  funds  collected  for  county  for  said 
year  the  sum  of  $156.75  in  excess  of  the  legal 
fees  and  commissions  due  him  as  such  county 
treasurer  for  the  year  1914.  It  is  further 
agreed  that  no  order  was  issned  by  the  ordinary 
of  said  county  authorizing  the  issuance  of  said 
check  and  the  receiving  of  said  county  money, 
and  that  there  does  not  api)ear  upon  the  rec- 
ords or  minutes  of  court  in  the  office  of  the  or* 
dinary  of  said  county  any  order,  writing,  or 
statement  which  shows  any  final  settlement  be- 
tween the  county  of  Fannin  and  the  said  M.  K. 
McKinney  as  required  by  sections  586  and  587 
of  the  Civil  Code  of  1910.  It  is  therefore 
agreed  between  the  parties  ia  the  above-stated 
case  that  the  said  entitled  case  be  submitted 
upon  the  agreed  statement  of  facts  to  his  honor, 
N.  A.  Morris,  judge  of  the  superior  court  af 
said  county,  for  determination  upon  the  law 
and  the  facts  without  the  intervention  of  a 
jury,  and  that  either  party  shall  have  the  right 
to  except  to  the  judgment  of  the  court  rendered 
therein  and  to  carry  said  case  to  the  Court  of 
Appeals  by  a  direct  bill  of  exceptions.  It  is 
further  agreed  that  in  the  event  said  court  has 
not  sufficient  time  to  consider  and  dispose  of 
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said  case  on  this  day,  he  may  take  the  same 
under  adTisemexit  and  render  his  judgment  later, 
to  which  neither  party  shall  take  exception." 

Held^  the  court  did  not  err  in  sustaining  the 
affidavit  of  illegality.  The  agreed  statement  of 
facts  shows  that  the  money  received  by  McKin- 
ney  was  not  received  by  him  as  and  while 
treasurer  of  the  county,  but  was  received  after 
his  term  of  oflSce  had  expired  and  when  his 
successor  was  discharging  the  duties  of  that 
office.  The  payment  to  him  was  the  voluntary 
act  of  the  county  treasurer  who  succeeded  him. 
The  surety  on  the  bond,  Daves,  Is  not  by  reason 
of  any  obligation  in  the  bond,  liable  to  the  county 
for  the  money  thus  received  by  his  principal, 
McKinney.  -See  McDonald  v.  Bradshaw,  2  Ga. 
248,  46  Am.  Dec.  885 ;   Civ.  Code  1910,  {  3540. 

Error  from  Superior  Court,  Fannin  Coun- 
ty;  N.  A.  Morris,  Judge. 

Action  by  Fannin  County  against  J.  M. 
Daves,  submitted  on  agreed  statement  of 
facts.  Affidavit  of  illegality  sustained,  and 
S^annin  county  brings  error.    Affirmed. 

Wm.  Butt,  of  Blue  Ridge,  for  plaintiff  in 
error. 

Thos.  A.  Brown  and  B.  L.  Smith,  both  of 
Blue  Ridge,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J^  and  JENKINS,  J.,  concur. 


<23  Oa.  App.  269) 

CENTRAL  OF  GEORGIA  RY.  CO.  v.  HOW- 
ELL.    (No.  9910.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  1. 

Jan.  15,  1919.) 

(ByllabuB  "by  the  Court,} 

1.  New  Trial  ^=»e8— Railroads  ^=5>350(5)— 
Grounds— Verdict  Contrabt  to  Bvidenob 
--Injitby  at  Crossing. 
The  following  facts  made  oat  a  case  peou- 
liarlj  for  determination  by  the  jury,  and  their 
verdict  is  conclusive,  so  far  as  tiie  general 
grounds  of  the  motion  for  a  new  trial  are  con- 
cerned: Plaintiff  was,  on  the  day  of  the  injury, 
driving  an  automobile  on  the  highway  in  the 
city  of  Macon,  and  in  the  direction  of  a  public 
crossing  intersects  by  several  lines  of  track, 
^vhere  the  defendant  company  had  stationed  a 
flagman  to  warn  travelers  of  approaching  trains, 
etc,  and,  just  as  plaintiff  drove  up  to  and  up- 
on said  crossing  the  said  flagman  ordered  him 
to  stop,  which  he  did  as  quickly  as  possible, 
causing  his  machine  to  come  to  a  standstill  up- 
on and  across  one  of  the  defendant's  lines  of 
track.  After  so  stopping  his  machine  in  obe- 
dience to  said  order,  the  flagman  ordered  him  to 
so  back,  but  before  he  was  able  to  move  his  car 
be  was  again  ordered  to  go  forward,  and  in  this 
state  of  confusion,  upon  observing  a  train  in 
dose  proximity  and  running  upon  the  track  on 
which  his  automobile  was  standing,  he  speedily 


removed  himself  from  the  car,  in  order  to  save 
his  life,  but  the  train  continued  on  its  way,  and 
struck  his  car,  and  completely  destroyed  it. 

2.  Motion  for  New  Trial. 

None  of  the  special  grounds  of  the  motion 
for  a  new  trial  contain  reversible  error,  and  the 
trial  judge  did  not  err  in  overruling  the  motion. 

Error  from  Superior  Co^jrt,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  W.  W.  Howell  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  motion  for  new  trial  de- 
nied, and  defendant  brings  error.    AfiSrmed. 

R.  C.  Jordan,  of  Macon,  for  plaintiff  in  er- 
ror. 

L.  D.  Moore,  of  Macon,  for  defendant  in 
error. 

LUKE,  J.    Judgment  afl9rmed. 

WADB,  C.  J.,  and  JENKINS,  J.,  concur. 


(28  Ga.  App.  189) 

ARMOUR  FERTILIZER  WORKS  v.  DASH- 

ER.    (No.  0675.) 

(Court  of  Appeals  of  Georgia,  Division  ]^o.  1. 

Jan.  14,  1919.) 

(Syllahus  hy  the  Court.) 

1.  Trial   «=»251(5)— Instrttctions— Isstteb. 

Plaintiff  in  error  complains  that  the  court 
erred  in  not  confining  his  charge  to  the  issues 
made  by  the  pleadings,  In  that  the  court  inject- 
ed into  the  case  an  issue  as  to  whether  or  not 
the  defendant  paid  the  purchase  price  of  the 
fertilizer  in  question  to  one  J.  F.  Stapler  as  the 
agent  of  the  plaintiff,  whereas  the  only  issues 
between  the  parties,  according  to  the  pleadings, 
were  whether  the  defendant  purchased  the  same 
amount  and  brand  of  fertilizer  described  in  the 
petition  from  said  Stapler  as  an  individual,  and 
whether  he  had  paid  Stapler  therefor—no  plea 
having  been  filed  by  defendant  alleging  that  he 
had  made  any  payment  to  Stapler  as  the  agent 
of  the  plaintiff.  Although  the  pleadings  do  not 
raise  the  issue  of  agency  (it  being  merely  alleg- 
ed that  the  fertilizer  was  purchased  from  and 
payment  made  to  Stapler  in  his  individual  ca- 
pacity), nevertheless  the  charge  of  the  court  on 
this  subject  was  not  erroneous,  in  view  of  the 
admission  in  open  court  by  the  defendant  that 
the  fertilizer  in  controversy  was  bought  from 
Stapler  as  the  agent  of  the  plaintiff  corporation, 
and  that  payment  therefor  was  made  to  him  in 
that  capacity.  It  was  not  incumbent  upon  de- 
fendant to  recast  his  plea  in  this  particular. 

2.  CuAROB  OF  Court. 

The  complaint  that  the  charge  of  the  court 
is  too  indefinite  to  make  it  clear  whether  the 
defendant  admitted  that  he  purchased  the  fer- 
tilizer from  Stapler  as  agent  of  the  plaintiff  or 
as  an  individual  is  without  merit. 
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3.  Submission  of  Issues— Findings. 

The  several  assignments  of  error  complain- 
ing that  the  identity  of  the  fertilizer  alleged  to 
have  been  paid  for  by  the  defendant  was  not  es- 
tablished are  without  merit.  This  issue  was 
fairly  submitted  to  the  jury,  and  there  was  evi- 
dence to  sustain  their  finding  that  the  payment 
made  was  for  the  particular  fertilizer  involved. 

4.  Tbial   ^=»85— Objection  to   Evidengs— 
Partial  Admissibility. 

Certain  testimony  of  the  witness  Jones  was 
objected  to  as  a  whole,  and  since  upon  exami- 
nation it  appears  that  a  part  of  it  at  least  was 
admissible,  under  the  repeated  rulings  of  the 
Supreme  Court  and  of  this  court,  the  action  of 
the  trial  judge  in  overruling  the  objection  there- 
to will  not  be  controlled.  Birmingham  Lumber 
Co.  y.  Brinson,  94  Ga.  517,  20  S.  E.  437  (1): 
Sweeney  v.  Sweeney,  119  Ga.  76,  46  S.  E.  76, 
100  Am.  St.  Bep.  159(3);  Southern  By.  Co.  v. 
Hill,  139  Ga.  549.  77  S.  E.  803 ;  Strickland  v. 
Bichardson,  135  Ga.  513,  69  S.  E.  871;  Walker 
V.  Riley,  6  Ga.  App.  519,  65  S.  E.  301(2) ;  Great 
Southern,  etc.,  Co.  v.  Guthrie,  13  Ga.  App.  288, 
292,  79  S.  E.  162(6),  and  cases  there  cited; 
Desverges  v.  Marchant,  18  Ga.  App.  248,  89  S. 
E.  221(2);  Selman  v.  Manhattan  Life  Ins.  Co., 
20  Ga.  App.  440,  93  S.  E.  60(2) ;  Consolidated 
Phosphate  Co.  v.  Sturtevant,  20  Ga.  App.  474, 
03  S.  E.  155(3). 

6.  Witnesses  ^=s>158,  159(3)— Tbansactions 
with  Decedent— Statute. 

The  assignments  of  error  objecting  to  por^ 
tions  of  defendant's  testimony  as  being  inhibit- 
ed by  Civ.  Code  1910,  {  5858,  are  without  merit 
The  destruction,  after  its  payment  of  the  note, 
given  to  the  First  National  Bank,  was  not  a 
transaction  with  the  deceased  agent.  See  Pur- 
year  V.  Foster,  91  Ga.  444,  448,  18  S.  E.  316. 
And  the  other  circumstances  testified  to  by  the 
defendant  were  independent  facts,  not  involving 
any  communication  or  transaction  with  the  de- 
ceased agent. 

6.  Sufficiency  of  Evidence— Chabob. 

There  was  evidence  to  support  the  verdict 
returned,  the  charge  of  the  court  fairly  submit- 
ted all  issues  to  the  jury,  and  the  numerous  spe- 
cial assignments  of  error  are  without  such  sub- 
stantial merit  as  to  require  a  reversal. 

E:rror  from  City  Court  of  Valdosta;  J. 
O.  Cranford,  Judge. 

Action  by  the  Armour  Fertilizer  Works 
against  J.  A.  Dasher.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Franklin  &  Langdale,  of-  Valdosta,  for 
plaintiff  in  error. 

Patterson  &  Copeland,  and  Whltaker  & 
Dukes,  all  of  Ytfildosta,  for  defendant  in 
error. 

WADE,  0.  J.    Judgment  affirmed. 

JENKINS,  and  LUKE,  JJ.,  concur. 


(2S  Ga.  App.  S09) 

SOUTHERN  RT.  CO.  et  al.  ▼.  MASSEE  & 
FELTON  LUMBER  CO.  <No.  9721.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23,  1919.) 

(8yllahu»  by  the  Court,) 

"L  Cabbiebs  ^=994(1%)— Failube  to  Deliveb 
Goods— Venue. 
The  petition  as  amended  showed  an  action 
ez  contractu  against  the  defendant  railway 
company  for  its  failure  to  deliver  property  at 
Toccoa,  Ga.,  the  property  having  been  delivered 
to  the  railway  company  at  Macon,  Ga.,  for  ship- 
ment; and  the  courts  of  Bibb  county  had  juris- 
diction of  the  suit.  Central  Railroad  Co.  ▼. 
Brunson,  63  Ga.  505;  Albany  &,  Northern  Ry. 
Co.  V.  Merchants'  &  Farmers'  Bank,  137  Ga. 
391,  73  S.  E.  637;  Friedman  v.  Seaboard  Air 
Line  Ry.,  124  Ga.  472,  52  S.  E.  763;  Wright 
V.  Southern  Ry.  Co.,  7  Ga.  App.  542,  67  S.  B. 
272. 

2.  Demubbeb  to  Petition. 

The  petition  as  amended  was  not  subject 
to  any  ground  of  the  demurrer  interposed. 

3.  Cabbiebs  ^=»83  —  Delivebt  of  Goods  — 
subbendeb  of  bill  of  lading. 

A  provision  in  a  bill  of  lading  requiring  the 
surrender  of  the  original  order  bill  of  lading, 
properly  indorsed,  before  the  delivery  of  the 
shipment,  does  not  operate  solely  for  the  pro- 
tection of  the  carrier.  This  provision  is  like- 
wise for  the  protection  of  the  shipper,  and  pro- 
hibits the  carrier  from  deUvering  the  property 
until  the  bill  of  lading  is  properly  indorsed. 
First  National  Bank  r.  Oregon-Washington  R. 
R.  &  Nay.  Co.,  25  Idaho,  58,  136  Pac.  796; 
Judson  V.  Minneapolis  &  St.  L.  R.  R.  Co.,  131 
Minn.  5y  154  N.  W.  506. 

4.  Cabbiebs  ^ss>82,  83— Delivebt  of  Goods — 
Indobsement  of  Bill  of  Lading. 

Where  an  "order  notify"  bill  of  lading  con- 
tains a  provision  requiring  the  surrender  of  the 
original  order  bill  of  lading,  properly  indorsed, 
the  fact  that  the  shipper,  by  mistake,  sends  the 
original  bill  of  lading  (instead  of  the  memoran- 
dum bill  of  lading)  direct  to  the  order  notify 
party,  but  sends  it  unindorsed,  does  not  relieve 
the  carrier  from  requiring  it  to  be  properly  in- 
dorsed before  it  delivers  the  shipment  to  the 
order  notify  party;  and  where,  under  such  cir- 
cumstances, the  carrier  so  delivers  the  prop- 
erty, without  requiring  such  indorsement,  and 
the  "order  notify*'  party  obtains  the  shipment, 
and  subsequently  becomes  insolvent,  without 
having  paid  the  purchase  price  of  the  property, 
the  principle  of  law  that,  where  one  of  two  in- 
nocent persons  must  suffer  for  the  act  of  a 
third  person,  he  who  puts  it  in  the  power  of 
the  third  person  to  inflict  the  injury  must  bear 
the  loss,  is  not  applicable.  The  antecedent  er- 
ror of  the  shipper  in  sending  the  original  bill  of 
lading  to  the  order  notify  party  did  not  put  it 
in  the  power  of  that  party  to  inflict  the  injury, 
as  its  possession  of  the  unindorsed  bill  of  lad- 
ing did  not  vest  it  with  any  apparent  right  to 
the  property.  The  loss  resulted  from  the  neg- 
ligence of  the  carrier  in  failing  to  require  the 
proper  indorsement  of  the  bill  of  lading.    Wey- 
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and  V.  Atchison,  Topeka  &  Santa  FS  Ry.  Co., 
75  Iowa,  573,  39  N.  W.  889,  1  L.  R.  A.  650,  9 
Am.  St.  Rep.  604. 

5.  Cabbiebs  C=3»83— Delivebt  of  Good&— In- 
dobsement  of  bill  of  lading — llabiutt. 

The  Massee  &  Felton  Lumber  Company,  at 
Macon.  Ga.,  delivered  to  the  defendant  railway 
company  a  car  of  lumber  consigned  to  the  order 
of  the  shipper  at  Toccoa,  Ga.,  with  instruc- 
tion to  notify  the  Georgia  Furniture  Company, 
at  the  latter  place.  An  "order  notify"  bill  of 
lading  was  executed  in  triplicate,  and  signed 
by  both  the  shipper  and  the  railway  company, 
and  contained  the  following  provision:  "The 
surrender  of  this  original  order  bill  of  lading 
properly  indorsed  shall  be  required  before  the 
delivery  of  the  property."  The  three  copies 
of  the  bill  of  ladiog  were  practically  the  same, 
with  the  exception  that  one  was  beaded  "Order 
Bill  of  Lading— Original,"  another  was  headed 
"Memorandum  Bill  of  Lading,"  and  the  third 
was  headed  "Shipping  Order."  The  original 
and  memorandum  bills  of  lading  were  delivered 
by  the  railway  company  to  the  shipper,  and  the 
shipping  order  was  retained  by  the  railway 
company.  Through  an  error  of  a  clerk  in  the 
office  of  the  lumber  company,  the  original  bill 
of  lading,  unindorsed,  was  mailed  direct  to  the 
Georgia  Furniture  Company  at  Toccoa  (the 
"notify  party"  in  the  bill  of  lading),  and  the 
memorandum  bill  of  lading,  indorsed  on  the 
back  thereof  by  the  lumber  company,  was  at- 
tached to  a  draft  by  that  company  on  the  furni- 
ture company,  for  the  purchase  price  of  the 
car  of  lumber,  and  the  draft  wiUi  the  mem- 
orandum bill  of  lading,  so  indorsed,  was  depos- 
ited by  the  lumber  company  in  a  bank  at  Ma- 
con, Ga.,  and  transmitted  by  that  bank  to  the 
Bank  of  Toccoa,  Ga.,  the  residence  of  the  fur- 
niture company.  The  defendant  railway  com- 
pany had  no  actual  knowledge  of  the  drawing 
or  forwarding  of  this  draft  The  Georgia  Fur- 
niture Company,  upon  receiving  the  original  bill 
of  lading,  carried  it  to  the  agent  of  the  South- 
ern Railway  Company  at  Toccoa,  and  on  the 
demand  of  the  furniture  company  upon  the 
agent  and  the  presentation  and  surrender  of 
the  original  bill  of  lading,  unindorsed,  the  lum- 
ber was  delivered  by  the  railway  company  to 
the  furniture  company.  The  furniture  com- 
pany was  put  in  bankruptcy  subsequent  to  the 
delivery  of  the  lumber  to  it  by  the  railway  com- 
pany. The  draft  attached  to  the  memorandum 
bill  of  lading  was  never  paid,  and,  together  with 
this  memorandum  bill  of  lading,  was  returned 
to  the  lumber  company,  which  has  never  been 
paid  anything  by  the  Georgia  Furniture  Com- 
pany for  the  lumber.  Held,  that  the  railway 
company,  in  delivering  the  lumber  to  the  furni- 
ture company,  upon  its  presentation  of  the 
original  bill  of  lading,  unindorsed,  breached  its 
contract  with  the  shipper  and  became  liable  to 
it  in  damages  for  the  value  of  the  lumber. 
American  National  Bank  v.  Lee,  124  Ga.  863, 
53  S.  E.  288;  Southern  Railway  Co.  v.  Stro- 
sier,  10  Ga.  App.  157,  73  S.  E.  42;  Weyand 
▼.  Atchison,  Topeka  &  Santa  F6  Ry.  Co.,  75 
Iowa,  573,  39  N.  W.  809, 1  L.  R.  A.  650,  9  Am. 
St.  Rep.  504;  Douglas  v.  People's  Bank,  86 
Ky.  176,  6  8.  W.  420,  9  Am.  St.  Rep.  276;  Kil- 
llngBworth  v.  Norfolk  Southern  R.  R.  Co.,  171 
N.  C.  47,  87  S.  E.  947;    First  National  Bank 


V.  Oregon- Washington  R.  R.  &  Nav.  Co.,  supra; 
Judson  V.  Minneapolis  &  St  L.  R.  R.  Co., 
supra;  Arkansas  Southern  Ry.  Co.  v.  German 
National  Bank,  77  Ark.  482,  92  S.  W.  522,  4 
L.  R.  A.  (N.  S.)  649,  113  Am.  St.  Rep.  180. 

6.  Ruling  on  Cebtiobabi. 

Under   the    rulings   enunciated   above,   the 
court  did  not  err  in  overruling  the  certiorari. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  the  Massee  &  Felton  Lumber 
Company  against  the  Southern  Railway  Com- 
pany and  others.  From  the  judgment,  and 
from  the  overruling  of  the  certiorari,  defend- 
ants bring  error.    Affirmed. 

Harris,  Harris  &  Wltman  and  Mallary  & 
Wlmberly*,  all  of  Macon,  for  plaintiffs  in 
error. 

Hardeman,  Jones>  Park  &  Johnston,  and 
Harry  S.  Strozler,  all  of  Macon,  for  defendant 
in  error. 

BROYLES,  P.  J.     Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(28  Ga.  App.  186) 

LYNCHBURG  SHOE  CO.  v.  DANIEL. 

(No.  9612.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  14, 1919.) 

(SyUabua  hy  the  Court.) 

1.  EviDENCB    ^=»432,   437— Pabol   Evidbncb 
—Contract. 

As  between  the  original  parties,  the  con- 
sideration of  a  contract  is  ordinarily  open  to 
inquiry  for  the  purpose  of  showing,  either  that 
the  consideration  was  originally  illegal,  and  for 
this  reason  the  promise  so  predicated  was  void, 
or  that  the  consideration  has  subsequently  fail- 
ed in  whole  or  in  part,  so  as  no  longer  to  sup- 
port the  promise  as  made.  If  such  be  the  real 
purport  and  intent  of  the  plea,  there  results  no 
infringement  of  the  rule  which  forbids  the  vari- 
ance by  parol  of  the  expressed  terms  of  a  writ- 
ten instrument.  It  is  only  when  a  defendant, 
under  the  guise  of  seeking  to  inquire  into  the 
con^deration,  is  in  fact  using  such  privilege 
merely  as  a  pretext,  for  the  purpose  of  varying 
the  written  terms  of  the  promise  itself,  that  the 
inhibition  of  the  parol  evidence  rule  becomes 
applicable.    Rheney  v.  Anderson,  96  S.  EX  217. 

2.  Principal  and  Surety   ^=»39— Defenses 
—Misrepresentations. 

Thus,  in  a  suit  against  a  surety  on  a  prom- 
issory note,  his  plea,  setting  up  that  he  was  in- 
duced to  sign  the  note  by  the  false  and  fraudu- 
lent representations  of  the  plaintifPs  agent  that, 
in  consideration  of  the  defendant  signing  as 
surety,  the  plaintiff  would  proceed  to  furnish  to 
the  piindpal,  a  mercantile  business,  additional 
goods  in  a  named  amount,  which  promise  the 
plaintiff  had  failed  and  refused  to  perform,  and 
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which  failure  resulted  in  injury,  and  increased 
the  risk  and  hazard  to  defendant,  was  not  sub- 
ject to  general  demurrer.  Marchman  ▼.  Rob- 
ertson, 77  Ga.  40.  What  was  said  by  this  court 
in  the  case  of  McKee  v.  Hurst,  21  Ga.  App. 
571.  04  S.  E.  886,  is  not  in  conflict  with  the 
holding  here  made,  since  that  ruling  was  based 
upon  the  idea  that  the  surety  in  subsequently 
renewing  the  notes  waived  any  such  defense, 
he  being  estopped  by  reason  of  his  knowledge 
then  had  of  the  facts,  or  by  his  negligence  in 
failing  to  know  them. 

3.  New  Tbial  ^=»70  —  Grounds  —  Sufpi- 
ciENCT  OF  Evidence. 
There  was  evidence  sustaining  the  defend- 
ant's plea,  and  the  judgment  of  the  trial  conrt, 
overruling  the  motion  for  a  new  trial,  cannot 
be  disturbed  on  the  theory  that  the  verdict  was 
contrary  to  the  evidence. 

Error  from  City  Court  of  Morgan ;  W.  H. 
Ourr,  Judge  pro  hac. 

Action  by  the  Lynchburg  Shoe  Company 
against  Harper  Daniel.  Judgment  for  de- 
fendant, Hnd  plaintiff  brings  error.  Af- 
firmed. 

Jas.  L.  Dowling  and  Erie  B.  Askew,  both 
of  Moultrie,  for  plaintiff  in  error. 

E.  li.  Smith,  of  Edison,  for  defendant  in 
error. 

JENKINS,  J.    Judgment  affirmed. 

WADE^  C.  J.,  and  LUKE,  J^  concur. 


(28  Oa.  App.  206) 

COTTON  STATES   SEED  ft  FERTILIZER 
CO.  V.  MACON,  D.  ft  S.  R.  CO. 

MACON,  D.  ft  S.  R.  CO.  v.  COTTON  STATES 
SEED  ft  FERTILIZER  CO. 

(Nos.  9858,  9859.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  14,  1919.) 

(Syllabus  hy  the  Court,) 

Appeial  and  Ebbob  c=»979(3)— Abuse  of  Dis- 
cretion IN  OVBBBUUNO  MOTION  FOB  NeW 
TBIALt— RsVEBSAIi. 

Where  a  trial  jndsre,  in  overruling  a  mo- 
tion for  a  new  trial  based  on  the  general  grounds 
only,  fails  to  exercise  that  discretion  with  which 
he  is  charged  by  law,  on  proper  exception,  this 
court  is  compelled  to  reverse  the  judgment,  un- 
less the  evidence  demanded  the  verdict. 

Error  from  City  Court  of  Macon ;  Du  Pont 
Ouerry,  Judge. 

Suit  by  the  Cotton  States  Seed  ft  Fertiliz- 
er Company  against  the  Macon,  Dublin  ft 
Savannah  Railroad  Company.  Verdict  for 
defendant,  plaintiff's  motion  for  new  trial 
overruled,  plaintiff  excepts,  and  defendant 
takes  a  cross-bill  of  exceptions.    Reversed  on 


main  bill  of  exceptions,  and  affirmed  on  the 
cross-bill  of  exceptions. 

Miller  ft  Jones  and  Warren  Grice,  all  of 
Macon,  for  plaintiff  in  error. 

Jesse  Harris,  IVIlnter  Wlmberly,  and  Chas. 
Akerman,  all  of  Macon,  for  defendant  in  er- 
ror. 

LUKE,  J.  The  Cotton  States  Seed  ft  Fer- 
tilizer Company  sued  the  Macon,  Dublin  ft 
Savannah  Railroad  Company  for  damages 
alleged  to  have  been  occasioned  by  the  neg- 
ligence of  the  defendant  The  petition  al- 
leged that  the  plaintiff  was  a  fertilizer  fac- 
tory on  the  outskirts  of  the  city  of  Macon, 
with  its  plant  located  on  the  low  lands  of 
the  Ocmulgee  river,  upstream  from  the  de- 
fendant's railroad  embankment,  over  which 
its  tracks  approach  and  cross  the  Ocmulgee 
river  below  the  plant  of  the  plaintiff. 
Around  the  property  of  the  plaintiff  there 
had  been  erected  a  levee  sufficient  to  keep 
out  the  water  in  ordinary  freshets.  The  rail- 
road embankment  filled  up  the  natural 
drains  and  outlets  of  the  river  in  times  of 
freshet,  and,  by  impeding  and  preventing  the 
overflow  waters,  backed  them  up  on  the 
plaintiff's  property,  and  caused  them  to  over- 
flow its  levee^  and  occasioned  the  damage 
sued  for.  The  water  which  Inundated  the 
plaintiff's  plant  was  an  ordinary  freshet, 
and,  had  it  not  been  for  the  impounding  of 
the  water  by  the  defendant,  the  damage 
would  not  have  been  done.  The  jury  return- 
ed a  verdict  in  favor  of  the  defendant  The 
plaintiff  filed  a  motion  for  a  new  trial,  based 
on  general  grounds.  The  court  overruled  the 
motion,  and,  as  a  part  of  such  order  over* 
ruling  and  denying  the  motion,  filed  an  opin- 
ion. To  this  order  the  plaintiff  excepts  upon 
the  ground  that  the  evidence  demanded  a 
verdict  in  favor  of  the  plaintiff,  and  upon 
the  ground  that  the  court,  in  the  Judgment 
overruling  the  motion  for  a  new  trial,  did 
not  exercise  that  discretion  with  which  the 
trial  Judge  is  charged  by  law. 

1.  The  order  of  the  trial  Judge  in  overrul- 
ing the  motion  for  a  new  trial  is  as  follows  : 

"The  movant  alleges  in  its  petition  that  the 
freshet,  the  waters  of  which  it  says  were  ob- 
structed by  the  defendant's  embankment,  so 
as  to  cause  the  overflow  and  injury  of  its  prop- 
erty, was  an  ordinary  freshet  The  defendant 
denied  this  allegation  in  its  answer,  and  plead- 
ed that  the  freshet  was  extraordinary  and  un- 
precedented. There  was  evidence  strongly  sup- 
porting each  contention,  and  the  court,  in  its 
instructions  on  this  issue,  gave  the  petitioner 
the  full  benefit  of  its  contention,  and  the  court 
cannot  say  that  the  finding  of  the  jury  thereon 
is  without  sufficient  evidence  to  support  it,  or 
strongly  and  decidedly  against  the  weight  of  the 
evidence.  While,  under  the  pleadings  and  issues 
thereby  made,  the  court  may  not  have  been  au- 
thorized to  do  so,  it  instructed  the  jury  in  this 
connection  as  follows:    'If  the  freshet  was  ex- 
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traordinary  and  unprecedented,  but  would  not 
for  this  reason  have  overflowed  and  damaged 
the  plaintilf's  property  without  being  obstructed 
by  defendant's  embankment,  and  defendant's  em- 
bankment did  obstruct  such  freshet,  and  there- 
by caused  it  to  overflow  and  damage  the  plain- 
tifiTs  property  when  it  would  not  have  been 
otherwise  damaged,  the  defendant  is  liable.' 
The  court  believed  during  the  trial,  and  now 
believes,  that  the  petitioner's  right  of  recovery 
on  this  theory  was  shown  by  a  preponderance 
of  the  evidence,  but  the  court  cannot  say  that 
the  verdict  of  the  jury  to  the  contrary  is  with- 
out sufficient  evidence  to  support  it,  or  strongly 
and  decidedly  against  the  weight  of  the  evi- 
dence. The  court  was  during  the  trial,  and  is 
now,  of  the  opinion,  from  the  evidence,  that 
while  the  waters  of  the  freshet  were  detained 
by  the  defendant's  embankment,  and  were  there- 
by finally  ponded  around  three  sides  of  petition- 
ers levee,  so  that  they  rose  to  the  point  where 
some  of  them  ran  over  its  western  levee  and 
over  the  gate  in  the  switchway  through  its 
southern  or  front  levee,  and  must  have  increas- 
ed the  depth  of  submergence  and  the  extent  of 
the  damages,  the  breaking  through  of  the  waters 
at  these  points  was  not  chiefly  the  result  of 
the  pressure  of  ponded  water,  but  of  the  violence 
of  the  waters  flowing  from  the  river  through 
the  crevasses  of  the  city's  levee  which  they 
made,  and  through  the  trestle  of  the  old  Macon 
A  Augusta  (or  Central)  Railroad  embankment 
against  the  western  levee  of  petitioner,  where 
it  broke  at  a  point  much  in  the  line  of  said 
"waters  after  they  rose  high  enough  to  reach 
said  levee,  and  against  the  gate,  sandbags  and 
abutments  at  the  switch  entrance  in  the  south- 
em  levee  of  petitioner,  while  the  waters  in  that 
"vicinity  were  passing  violently  through  what 
must  have  been  a  gorge  between  the  petitioner's 
levee  and  the  defendant's  embankment.  Possi- 
bly the  court  should  have  instructed  the  jury  on 
this  theory  of  increased  overflow  and  damages, 
and  in  doing  so  have  charged  them  on  the  sub- 
ject of  nominal  and  general  damages,  but  there 
was  no  request  or  claim  or  contention  on  the 
subject,  the  petitioner  asking  the  special  dam- 
ages sued  for  only,  and  it  did  not  occur  to  the 
<»urt  to  give  instructions  in  relation  thereto. 

''Petitioner,  in  paragraph  11  of  the  petition, 
avers  'that  the  entire  injury  and  damage  it  has 
suffered  by  reason  of  said  freshet  was  caused 
solely  by  the  faulty  construction  and  mainte- 
nance of  the  defendant's  roadway  embankment, 
and  that  petitioner  was  wholly  without  fault  in 
regard  thereto,  and  could  not  have  avoided,  even 
by  the  exercise  of  extraordinary  diligence,  the 
result  of  the  wrongdoing  on  the  part  of  the 
defendant.'  This  paragraph  the  defendant  de- 
nied in  its  answer,  and  the  court  cannot  say 
that  the  verdict  of  the  jury  in  its  favor  was 
without  evidence  to  support  it,  or  strongly  and 
decidedly  against  the  weight  of  the  evidence. 
The  two  great  causes  of  the  catastrophe  were 
the  breaks  through  the  city's  levee  by  the  wa- 
ters of  the  freshet,  and  their  subsequent  deten- 
tion by  the  defendant's  embankment.  The  court 
<»nnot  say,  as  a  matter  of  law  or  fact,  the  lat- 
ter was  the  proximate  cause.  The  waters  over- 
flowed the  gate  in  the  switchway,  but  never 
overflowed  the  petiitionea*'9  southern  levee 
through  which  the  switchway  entered,  and  which 
was  higher  than  the  gate,  and  the  petitioner 


was  at  least  equally  responsible  for  the  ex- 
istence of  the  switchway.  Whether  the  switch- 
way  precipitated  or  increased  the  overflow  of 
petitioner's  property,  or  did  both,  or  whether, 
if  the  switchway  had  not  been  there,  the  over- 
flow of  the  petitioner's  western  levee  at  the 
break  therein  or  elsewhere  would  have  increased 
or  diminished  the  overflow  of  petitioner's  proiy- 
erty,  are  questions  that  are  very  problematical. 
Although  there  was  much  discussion  thereof  dur- 
ing the  trial,  there  was  not  in  the  pleadings  any 
reference  to  the  evident  fact  that  the  great 
mass  of  the  waters  of  the  freshet  which  over- 
flowed petitioner's  property  and  vicinity  escaped 
from  the  river  through  the  two  crevasses  in 
the  city's  levee,  which,  together  with  the  peti- 
tioner's river  levee  and  the  river  levees  of  other 
owners  below,  and  a  portion  of  the  Macon  & 
Augusta  embankment,  extended  from  the  front 
of  the  city's  park  to  the  defendant's  embank- 
ment, and  constituted  one  continuous  river  levee. 
While  it  is  true  that,  prior  to  the  construction 
of  this  levee  many  years  ago,  the  waters  of  the 
river  in  times  of  ordinary  freshet,  as  well  as  in 
times  of  extraordinary  freshet,  must  have  over- 
flowed the  lowlands  described,  and  had  estab* 
lished  drains  through  the  same,  it  did  not  ap- 
pear that  such  had  been  the  case  since  1900, 
or  definitely  so  since  the  construction  of  the 
river  levee,  except  in  1916,  when  the  alleged 
freshet  occurred,  and  in  1913,  during  another 
freshet,  and  on  both  of  these  occasions  the  over- 
flow occurred  by  means  of  breaks  through  the 
river  levee,  when,  according  to  the  record  of 
highwater  marks  of  the  river  kept  at  Macon 
by  the  United  States  government,  covering  the 
period  from  1900  to  1916,  inclusive,  that  of 
1916  reached  23.1  feet,  and  that  of  1913  23.6 
feet,  the  lowest  stage  in  the  record  being  18 
feet  in  1906.  It  appears  from  the  evidence  that 
the  freshet  in  dispute,  that  of  1916,  was  larger 
and  more  violent  and  destructive  than  that  of 
1913,  at  and  upon  the  property  of  petitioner 
and  vicinity,  although  its  high-water  mark  at 
Macon  was  five-tenths  of  a  foot  lower.  The  de- 
fendant constructed  its  embankment  in  1912, 
and  the  question  of  its  negligence  should  be  de- 
termined in  the  light  of  the  conditions  at  that 
time  and  in  view  of  the  notice  it  may  have  then 
had  of  the  dangers  of  the  situation  with  refer- 
ence to  the  petitioner's  property  and  its  own. 
The  defendant,  probably  relying  upon  the  ex- 
isting system  of  river  levees  as  safe  for  all  con- 
cerned, apparently  provided  culverts  in  its  em- 
bankment for  surface  water  only;  whereas  it 
is  also  apparent  that  the  petitioner  did  not  rely 
upon  the  river  levees  only,  as  it  had  additional 
levees  of  its  own  for  the  further  or  ultimate 
protection  of  its  property,  and  the  defendant 
had  notice  of  this  fact  through  the  obvious  pres- 
ence of  the  same. 

'*Did  the  defendant  under  all  the  circumstanc- 
es, have  the  right,  when  it  built  its  embank- 
ment, to  rely  upon  the  river  levees  and  the 
levees  of  the  petitioner  so  far  as  the  property 
of  the  petitioner  was  concerned?  If  it  did  not 
have  such  right,  and  it  nevertheless  did  so,  and 
such  security  proved  inadequate,  and  the  dis- 
aster occurred  partly  for  this  reason  and  partly 
for  the  reason  that  the  waters  could  not  escape 
through  the  culverts  of  defendant's  embankment, 
because  they  were  inadequate  for  the  purpose, 
was  the  defendant  thereby  guilty  of  negligence, 
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rnaking  it  liable  for  the  damages  that  ensued? 
Georgia  Railroad  Co.  v.  Bohler,  98  Ga.  188, 
26  S.  E.  739.  If  conditions  and  structures  part- 
ly natural  and  partly  artificial  are  safe  for 
adjoining  and  neighboring  landowners  while  op- 
erative, and  some  person  should  contribute  an- 
other structure,  and  the  then  existing  condi- 
tions and  structures  should  cause  damage  to  one 
of  such  owners,  which  would  not  have  occurred 
without  the  co-operation  of  the  added  structure, 
such  person  would  be  liable.  In  this  case,  how- 
ever, if  the  existing  conditions  and  structures 
om  which  defendant  relied  had  all  remained  op- 
erative, the  overflow  and  damage  to  the  peti- 
tioner's property  would  not  have  occurred  by 
means  of  the  defendant's  embankment  or  other- 
wise; that  is  to  say,  if  the  river  levee  had 
performed  its  function.  This  being  true,  which 
was  the  proximate  cause— the  breaking  of  the 
freshet  through  the  river  levee,  or  its  inability 
to  break  through  the  defendant's  embankment? 
While  the  continuation  of  the  river  levees,  in- 
cluding a  part  of  the  Macon  &  Augusta  Rail- 
road and  the  river  levees  of  the  petitioner  and 
the  owners  below,  as  well  as  that  of  the  city, 
may  have  been  a  system  as  to  the  petitioner,  it 
may  not  have  been  as  to  the  city.  The  petition- 
er was  evidently  enjoying  the  protection  of  it 
as  a  system,  but  the  city  had  connected  its  levee, 
not  with  petitioner's  levee,  or  any  other  levee, 
but  with  the  Macon  &  Augusta  embankment, 
and  was  not  concerned  beyond  that,  and  may 
not  have  been  responsible  to  landowners  be- 
low and  outside  the  city  limits,  for  that  or  other 
reasons,  for  a  failure,  if  any,  to  properly  main- 
tain its  levee  and  the  consequent  injury.  Sa- 
vannah, Florida  &  Western  Railway  Co.  v. 
Lawton,  75  Ga.  192.  According  to  the  verdict 
the  defendant  is  not  liable,  and  according  to 
the  preceding  view  the  city  is  not  liable,  or  may 
not  be  liable,  because  it  is  a  municipal  corpo- 
ration. It  therefore  seems  that  the  petitioner, 
notwithstanding  the  fact  that  it  has  suffered 
serious  damages,  without  any  fault  on  its  part, 
and  without  responsibility  on  the  part  of  oth- 
ers, because  of  the  absence  of  wrong  intent  and 
culpable  negligence  on  their  part,  is  without 
remedy  and. right  against  any  one  whomsoever. 
The  jury  probably  believed  that  the  freshet  was 
extraordinary  and  unprecedented,  an  act  of  God, 
and  left  the  parties  where  the  freshet  left  them, 
the  petitioner  with  its  damaged  levees,  machin- 
ery and  material,  and  the  defendant  with  its 
broken  embankment;  and  the  court  cannot  say 
that  their  verdict  is  without  sufficient  evidence 
to  support  it,  or  strongly  and  decidedly  against 
the  weight  of  the  evidence.  The  court  is  not 
presuming  to  enlighten  the  court  of  review,  but 
is  seeking  to  take  its  judgment  refusing  a  new 
trial  away  from  the  general  principles  and  pre- 
sumptions in  its  favor,  by  exposing  its  control- 
ling error  or  errors,  if  any,  so  that  it  or  they 
may  be  detected  and  corrected  by  reversal.  The 
motion  to  set  aside  the  verdict  and  judgment 
and  grant  a  new  trial  is  refused." 


In  view  of  the  statement  of  the  trial  judge 
In  his  order,  we  are  constrained  to  hold  that 
there  is  no  such  unqualifled  approval  of  the 
finding  of  the  jury  by  the  court  as  convinces 
as  that  the  trial  judge  exercised  that  discre- 
tion with  which  he  Is  by  law  charged,  in 


passing  upon  the  motion  for  a  new  trial  in 
this  case.  As  was  said  by  Judge  Powell  in 
Walters  v.  State,  6  Ga.  App.  565,  65  S.  E. 
357: 

"If  the  judge  meant  to  say  that  the  verdict 
of  the  jury  had  convinced  his  minu  and  con- 
science of  the  defendant's  guilt,  the  approval 
is  sufficient;  but  if  he  meant  to  say  that  he 
did  not  have  the  power  to  set  it  aside,  or  that 
there  was  no  duty  upon  him  to  set  it  aside  if 
his  mind  and  conscience  were  not  convinced  of 
the  defendant's  guilt,  then  the  approval  is  in- 
sufficient. Before  the  verdict  of  the  jury  be- 
comes final  it  should,  where  the  defendant  re- 
quires it  by  a  motion  for  a  new  trial,  receive 
tiie  approval  of  the  mind  and  conscience  of  one 
more  man— the  trial  judge.  Until  all  13,  the 
12  jurors  and  the  judge,  agree  upon  the  pris- 
oner's guilt,  his  conviction  is  not  legally  final. 
The  finding  of  the  jury  is  not  binding  on  the 
judge.  It  may  be,  and  for  the  most  part  should 
be,  highly  persuasive  upon  him;  but  he  is  au- 
thorized to  set  it  aside,  and  indeed  is  under  the 
duty  of  doing  so  if  he  does  not  approve  of  it 
as  a  finding  of  fact." 


See,  also,  Livingston  v.  Taylor,  132  Ga. 
7,  9,  61  S.  E.  694 ;  Thompson  v.  Warren,  118 
Ga.  644,  45  S.  E.  912;  Mclntyre  v.  Mclntyre, 
120  Ga.  67,  47  S.  E.  501,  102  Am.  St  Rep.  71, 
1  Ann.  Cas.  169. 

2.  We  have  carefully  examined  the  cross- 
bill of  exceptions,  and  are  of  the  opinion 
that  the  trial  court  committed  no  error  in 
any  of  the  rulings  complained  of  therein. 

3.  The  defendant  in  error  in  Its  brief  re- 
quests that,  if  this  court  should  be  of  the 
opinion  that  the  trial  judge  did  not  exercise 
his  discretion  In  passing  upon  the  motion  for 
a  new  trial,  the  judgment  be  not  unqualified- 
ly reversed,  but  that  the  case  be  returned  to 
the  court  below,  with  direction  that  the  judge 
pass  upon  the  motion  in  the  exercise  of  his 
legal  discretion.  The  defendant  In  error  re- 
lies upon  the  decision  in  Central  Railway 
Co.  V.  O'Kelly,  16  Ga.  App.  594,  85  S.  E.  938 
(3).  We  do  not  think  that  the  O'Kelly  Case 
is  precedent  for  the  request  In  the  O'Kelly 
case  a  motion  for  a  new  trial  had  been  over- 
ruled, and  the  judgment  was  affirmed  by  the 
appellate  court,  and  after  such  affirmance  a 
motion  for  a  new  trial  was  made,  upon  ex- 
traordinary grounds,  and  the  trial  court  de- 
termined that  it  had  no  jurisdiction  to  pass 
upon  the  motion.  This  court  simply  held 
that  the  trial  court  did  have  jurisdiction, 
and  the  motion  was  returned  to  the  trial 
court  with  direction  that  it  pass  upon  the 
case  in  the  exercise  of  that  discretion  with 
which  it  was  charged  by  law. 

4.  We  do  not  mean  to  intimate  that  the 
verdict  in  this  case  was  wrong,  or  that  there 
was  not  evidence  upon  which  it  might  stand. 
The  reversal  of  the  order  of  the  trial  judge, 
overruling  and  denying  the  motion  for  a 
new  trial,  is  solely  upon  the  ground  that  in 

I  his  order  and  opinion,  taken  altogether,  he 
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did  not  unquallfledly  approve  the  finding  of 
the  Jury. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions, and  affirmed  on  the  cross-bill. 

WADE,  0.  J.,  and  JENKINS,  J.,  concur. 


(2S  Ga.  Ai>p.  261). 

LOWENSTBIN  ▼.  JOHNSTON.    (No.  9786.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  15,  1919.    Motion  for  Rehearing 

Denied  Jan.  28,  1919.) 

(Syllabus  by  the  Court.) 

!•  Evidence  ^=»71,  89— Pabtnership  ^=»296 
(3)— Dissolution  Notice— Peesumption  of 
Receipt. 

The  testimony  was  sufficient  to  authorize 
the  finding  that  a  notice  of  dissolution  of  part- 
nership, such  as  would  relieve  the  defendant 
from  liability  on  the  claim  sued  on,  had  been 
sent  to  and  was  received  by  the  plaintiff.  While 
the  mailing  of  such  a  notice,  properly  stamped 
and  directed,  raises  only  a  presumption  of  its 
receipt  (Bush  v.  McCarty  Co.,  127  Ga.  308,  311, 
312,  56  S.  E.  430,  9  Ann.  Gas.  240),  and  while 
this  presumption  may  be  entirely  overcome  by 
the  undisputed  evidence  of  the  addressee  that 
the  letter  was  never  received  (Hamilton  v. 
Stewart,  108  Ga.  472,  476*  34  S.  E.  123 ;  Cas- 
eel  V.  Randall,  10  Ga.  App.  587,  73  S.  E.  858), 
still,  in  this  case,  proof  to  the  effect  that  the 
plaintiff  had  subsequently  proceeded  against  the 
other  partner  in  bankruptcy  by  proving  the 
claim  in  dispute  as  an  individual  liability  of  that 
partner  for  goods  "sold  and  delivered  to  the 
bankrupt  [that  is  the  other  partner]  at  his  spe- 
cial instance  and  request,"  together  with  other 
corroborative  testimony  as  to  the  conduct  of 
the  plaintiff  tending  to  indicate  such  notice,  fur- 
nished sufficient  corroboration  to  sustain  the 
finding  in  accordance  with  the  presumption  rais- 
ed by  the  defendant's  testimony  as  to  the  send- 
ing of  the  notice.  Strauss  v.  Pearlman,  15  Ga. 
App.  86,  87,  82  S.  E.  578;  Parker  v.  Southern 
Ruralist  Co.,  15  Ga.  App.  334,  337,  83  S.  E. 
158. 

2-  C^TioBABi  ^=s>57,  64(1)— Petition— Req- 

tJISITES. 

A  petition  for  certiorari  ''shall  plainly  and 
distinctly  set  forth  the  errors  complained  of." 
Civ.  Code  1910,  $  5183;  Callaway  v.  Atlanta,  6 
Oa.  App.  354,  64  S.  E.  1105.  "No  ground  of 
error  shall  be  insisted  upon,  on  the  hearing, 
-which  ia  not  distinctly  set  forth  in  the  petition" 
(Civ.  Code  1910,  g  5199),  and  questions  not  re- 
ferred to  in  the  petition  cannot  be  considered 
by  either  the  superior  court  or  by  this  court 
(Fouche  V.  Morris,  112  Ga.  143,  37  S.  E.  182; 
Perry  v.  Brunswick  Railway  Co.,  119  Ga.  819, 
47  S.  E.  172).  Thus  the  assignment  of  error 
that,  "after  the  introduction  of  the  evidence  as 
related  heretofore  the  court  took  this  case  un- 
der advisement,  and  did  thereafter  render  judg- 
ment in  favor  of  the  defendant  and  against  the 
plaintiff,  without  announcing  the  said  judgment 


in  open  court  as  provided  by  section  224  [ActL 
1913,  p.  167,  §  42  (a)]  of  the  act  creating  the 
municipal  court  of  Atlanta,"  does  not  present 
the  question  as  to  whether  or  not  the  court  fail- 
ed to  notify  the  parties  or  their  counsel  of  the 
time  when  such  judgment  would  be  rendered; 
and  since  the  answer  of  the  trial  judge  does  not 
verify  the  assignment  as  actually  made,  but, 
to  the  contrary,  says  that  he  did  announce  said 
judgment  in  open  court,  this  assignment  of  er- 
ror cannot  be  considered.  Shirling  v.  Kennon, 
119  Ga.  501,  46  S.  B.  630;  Stephens  v.  Barnes, 
11  Ga.  App.  491,  75  S.  E.  827.  See,  also,  in 
this  connection,  Hays  v.  Philadelphia,  etc..  Bail- 
road  Co.,  99  Md.  413,  58  AU.  439. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  between  J.  Lowenstein  and  W.  T. 
Johnston.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

C.  N.  Anderson,  W.  O.  Slate,  and  P.  B. 
D*Orr,  all  of  Atlanta,  for  plaintiff  In  error. 

C.  M.  &  G.  F.  Mitchell,  of  Atlanta,  for  de- 
fendant in  error. 

JENKINS,  J.     Judgment  afOrmed* 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(23  Ga.  App.  22S) 
DAVIS  ▼.  STATE.     (No.  10149.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  14, 1919.) 

(Syllabus  by  the  Court) 

Cbiminal  Law  ^=»1158(2)— Ruling  on  Ap- 
plication FOR  Change  op  Venue— Conclu- 
siveness. 
In  an  application  for  a  change  of  venue, 
"where  the  evidence  is  conflicting  upon  the  is- 
sue as  to  whether  or  not  under  the  petition 
such  a  case  is  made  as  requires  the  judge  to 
grant  the  motion,  the  judge  hearing  tiie  same 
passes  upon  the  issues  that  are  to  be  determin- 
ed upon  evidence,  and  that  his  finding  and  judg- 
ment upon  the  same  is  final  and  controlling, 
unless  manifestly  erroneous."  Wilburn  v. 
State,  140  Ga.  138^  141,  78  S.  E  819,  820. 
See,  also,  Park's  Ann.  Penal  Code,  S  964 ;  Cole- 
man V.  State,  141  Ga.  737,  82  S.  E.  227 ;  Biv- 
ins  V.  State,  145  Ga.  416,  89  S.  E.  ?70 ;  Marsh- 
all V.  State,  20  Ga.  App.  416,  426,  427,  93  S.  E. 
98.  In  the  present  case,  the  evidence  before 
the  judge  of  the  superior  court  was  conflicting, 
and  it  cannot  be  said  that  it  was  manifestly 
erroneous  to  refuse  to  grant  a  change  of  venue. 

Error  from  Superior  Court,  Burke  County ; 
H.  C.  Hammond,  Judge. 

Proceeding  by  the  State  against  R.  E. 
Davis.  From  the  judgment,  Davis  brings 
error.    Affirmed. 


For  other  cases  see  same  topic  and  K  BY- NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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B.  K.  Orerstreet,  of  SylTania,  E.  Y.  Heath 
and  Joseph  Law,  both  of  Waynesboro,  and 
Archibald  Blackshear  and  G.  H.  &  B.  S.  Go- 
hen,  all  of  Augusta,  for  plalntifF  in  error. 

A.  Im  Franklin,  SoL  Gen.,  of  Augusta,  and 
W.  H.  Davis,  and  H.  J.  Fullbright,  both  of 
Waynesboro,  for  the  State. 

LUKE,  J.    Judgment  afflrmea 

WADE,  a  J.,  and  JENKINS,  J.,  concur. 


(23  Oa.  AV9.  279) 

J.  M.  DIXON  &  GO.  V.  BANK  OF  QUIT- 
MAN. 

BANK  OF  QUITMAN  ▼.  J.  M.  DIXON  &  00. 

(Nos.  9482,  95U.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  16,  1919.) 

(Syllahut  by  the  Court.) 

L  Bills  and  Notes  €=>370  ^  Bights  of 
Pateb  of  AcoEFTEn  Bill. 
**The  payee  of  an  accepted  bill,  who  haa  paid 
value  to  tlie  drawer  before  maturity,  ia  not 
concerned  with  the  consideration  aa  between 
drawer  and  acceptor.  He  holda  the  bill  unaf- 
fected by  equities  in  favor  of  the  acceptor 
against  the  drawer."  Floumoy  v.  First  Na- 
tional Bank,  79  Oa.  810,  2  6.  E.  647  (2). 

2.  IDVIDENCE  ^=s>420(7)^Pabol  Evidxnok^ 
Yabtino  Terms  of  Acceptance. 
In  the  absence  of  fraud,  accident,  or  mistake 
being  set  up,  parol  evidence  is  not  admissible  to 
vary  the  terms  of  an  acceptance  which  is  abso- 
lute and  unconditional  on  its  face,  by  showing 
that  it  was  in  fact  intended  to  be  based  upon  a 
condition.  Heaverin  v.  Donnell,  7  Smedes  & 
M.  (Miss.)  244,  45  Am.  Dec.  302 ;  Bay  v.  Mor- 
gan, 112  Ga.  923»  38  S.  E  335;  Rheney  v. 
Anderson,  22  Ga.  App.  417,  96  S.  E.  217. 

8.  Assignments   €s»49— Banks  and  Bank- 
ing   ^=»140(1)   —   Unaccepted   Gheck   — 
Effect^Nonpatment— Right  of  Action. 
*'An  unaccepted  check,  drawn  in  the  ordina- 
ry form,  not  describing  any  particular  fund  or 
using  words  of  transfer  of  tiie  whole  or  any  part 
of  any  amount  standing  to  the  credit  of  the 
drawer,  does  not  amount  to  an  assignment  at 
law  or  in  equity  of  the  money  to  the  credit  of 
the  drawer;"    and  the  nonpayment  of  such  a 
chock  does  not  give  the  payee  a  right  of  action 
against  the  drawee.    Reviere  v.  Ghambliss,  120 
Ga.  714,  48  S.  E  122. 

4.  Banks  and  Banking  ^=3>105(3)— PRoxnsE 
BT  Cashier  to  Customebs— Enforcement. 
"A  promise  by  the  cashier  of  a  bank,  made 
without  consideration  to  the  drawer  of  a  draft, 
to  pay  the  same  out  of  funds  of  a  customer  on 
whom  the  draft  is  drawn  and  who  has  been  cred- 
ited with  the  proceeds  of  negotiable  paper  which 
he  as  owner  transferred  to  the  bank,  is  not  en- 
forceable against  the  bank,  unless  the  customer 
assents  that  the  bank  shall  make  such  an  appli- 


cation  of  the  funds  so  placed  to  his  credit" 
Bnllard  v.  Bank  of  Madison,  121  Oa.  627,  49 
S.  B.  610. 

Error  from  City  Court  of  Savannali;  Davis 
Freeman,  Judge. 

Action  by  the  Bank  of  Quitman  against  J. 
M.  Dixon  &  Company,  with  counterclaim  by 
defendant&  Judgment  for  plaintiff  and  de- 
fendants except  and  bring  error,  and  plain- 
tiff takes  a  cross-bill  of  exceptions.  Affirmed 
on  main  bill  of  exceptions. 

Suit  was  instituted  by  the  Bank  of  Quit- 
man as  payee  and  holder  of  a  draft  drawn 
by  Thompson  in  the  sum  of  11^250  on  the  de- 
fendants, Dixon  &  Co.,  who  unconditionally 
accepted  it  in  writing  before  it  was  discount- 
ed by  the  plaintiff.  The  acceptance  sued  on 
was  the  last  of  a  series  of  similar  transac- 
tions. The  defendants  contend  that  they 
should  not  be  held  liable  on  their  accept- 
ance, for  several  reasons,  in  substance  as  fol- 
lows :  (1)  Because  the  acceptance  was  merely 
one  of  accommodation  on  their  part,  and 
without  any  benefit  flowing  to  them,  whicb 
fact  was  known  to  the  plaintiff  when  it  dis- 
counted the  draft.  This  ground  of  defense 
is  not,  however,  relied  upon  by  counsel,  who 
state  that  it  was  made  only  by  way  of  in- 
ducement, in  order  to  show  the  relationship 
between  the  parties.  (2)  Because  when 
Thompson  deposited  the  proceeds  of  the  draft 
with  the  plaintiff,  the  plaintiff  knew,  both 
by  virtue  of  the  previous  course  of  dealings 
and  by  the  statement  then  made  to  it  by 
Thompson,  that  it  was  with  the  understand- 
ing and  agreement  that  the  amount  of  the 
draft  was  to  be  applied  in  part  payment  of 
a  check  for  $1,500  which  Thompson  was  to 
draw  in  favor  of  the  defendants,  to  cover 
their  acceptance  and  payment  of  a  previous 
draft  in  the  latter  amount,  and  yet,  despite 
such  knowledge  and  understanding,  the  plain- 
tiff applied  these  funds  and  other  sufficient 
funds,  later  deposited  by  Thompson  for  the 
same  understood  and  stated  purpose,  to  the 
payment  of  other  checks  drawn  by  Thomp- 
son. (3)  Because  the  plaintiff  failed  to  pay 
off  the  said  $1,500  check  drawn  on  it  by 
Thompson  in  favor  of  the  defendants,  al- 
though it  had  sufficient  funds  of  Thompson 
for  that  purpose  at  the  time  of  its  presenta- 
tion. (4)  Because  the  plaintiff  failed  to  pay 
a  draft  drawn  on  Thompson  by  defendants 
with  the  said  check  attached,  although  tfae 
plaintiff  had  promised  and  ag^reed  so  to  do 
in  writing,  but  applied  the  funds  of  Thomp- 
son held  by  it,  and  which  were  sufficient  for 
that  purpose,  to  the  payment  of  other  claims 
against  Thompson. 

The  evidence  shows  that  Thompson  had 
been  engaged  for  a  number  of  years  in  the 
sawmill  business,  and  that  he  had  shipped 
a  large  part  of  his  lumber  to  the  defendants; 
and  that  during  this  period  an  arrangement 


^=»For  other  cases  see  same  topio  and  KEY-NUMBER  In  aU  Key*Numbered  Dlgeeta  and  IndezM 
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between  l^ompson  and  the  defendants,  and 
for  the  accommodation  of  Thompson,  was  In 
operation,  whereby  Thompson  was  acca»- 
tomed  to  draw  60  and  90  day  drafts  npon  the 
defendants,  which  would  be  acc^ted  by  them, 
and  that  Thompson  would  then  discount 
these  accepted  drafts  with  the  plaintiff.  The 
evidence  further  shows  that  when  one  of 
these  drafts  would  become  due,  it  would  be 
paid  by  the  acceptors,  Dixon  &  Ck>.,  giving 
their  check  therefor,  and  that  Thompson,  for 
the  purpose  of  settling  the  obligation  thus 
raised  in  the  defendants'  favor,  would  send 
to  them  his  check  on  the  Bank  of  Quitman 
for  a  like  amount;  that  Thompson,  in  order 
to  take  care  of  the  check  thus  sent  to  defend- 
ants, would  draw  another  draft  upon  them, 
but  for  a  less  amount,  which  would  also  be 
accepted  by  them,  and  which  would  in  turn 
be  discounted  by  Thompson  with  the  plain- 
tiff bank,  and  the  proceeds  thereof  placed 
in  the  said  bank  to  the  credit  of  Thompson's 
general  account;  and  that  Thompson  would 
then  have  on  deposit,  or  else  would  place 
on  deposit,  a  sufficient  amount  to  cover  the 
difference  between  the  amount  of  his  check 
and  the  proceeds  of  the  second  draft. 

There  was  no  direct  testimony  from  either 
the  defendants  or  Thompson  that  the  plain- 
tiff in  point  of  fact  had  knowledge  that  the 
last  acceptance  made  by  the  defendants,  and 
<Hi  which  the  suit  is  entered,  was  for  the 
purpose  of  providing  a  portion  of  the  funds 
^prhereby  Thompson  would  be  enabled  to  dis- 
diarge  his  previous  Indebtedness  to  the  de- 
fendants; while,  on  the  other  hand,  the  cash- 
ier of  the  plaintiff  bank  testified  positively 
and  unequivocally  that  neither  he  nor  the 
bank  had  any  such  knowledge,  and  the  Judge, 
sitting  as  both  court  and  jury,  was  therefore 
authorized  to  find  that  such  was  the  case, 
and  that,  so  far  as  the  bank  knew  or  was 
informed,  each  of  these  transactions  was  a 
separate  and  distinct  transaction,  and  bore 
no  relation  to  each  other. 

There  was  no  evidence  to  sustain  the  al- 
legations of  the  defendants'  answer  that  the 
drafts  on  other  persons  deposited  by  Thomp- 
son with  the  plaintiff  bank  were  deposited 
with  the  agreement,  direction,  or  understand- 
ing that  the  proceeds  should  be  applied  to 
the  payment  of  the  $1,500  check  drawn  by 
Thompson  in  favor  of  the  defendants  and 
upon  the  plaintiff  bank ;  nor  was  there  any 
evidence  that  Thompson  ever  subsequently 
directed  the  bank  to  pay  this  check  or  the 
defendants'  draft  out  of  these  or  any  other 
funds.  The  evidence  fails  to  disclose  that 
there  was  on  deposit  with  the  said  bank,  to 
the  credit  of  Thompson,  sufficient  funds  to 
pay  the  check  or  the  draft  at  the  time  of 
their  several  presentations.  The  letter  and 
telegram  relied  upon  by  the  defendants  to 
show  a  promise  upon  the  part  of  the  bank 
to  pay  the  draft  drawn  by  them  on  Thomp- 
mUf  out  of  these  funds,  are  as  follows: 

08S.£.-d 


Telegram: 

"Quitman,  Oa.  October  13th. 
"J.  M.  Dixon  &  Co.,  Savannah,  Ga.  John  P. 
Thompson  has  deposited  enough  items  here  for 
collection  to  make  your  draft  for  fifteen  hun- 
dred good.  Think  can  remit  in  few  days,  as 
soon  as  returns  are  had. 

"The  Bank  of  Quitman." 

The  letter  was  dated  October  21,  1914,  ad- 
dressed to  the  Exchange  Bank  of  Savannah, 
and  was  as  follows: 

"I  have  yours  of  the  20th  relative  to  draft  of 
J.  M.  Dixon  &  Co.  on  Jno.  P.  Thompson  for 
$1,500.00.  I  have  been  holding  this  draft  here 
trying  to  collect  it  Mr.  Thompson  has  been 
depositing  items  for  collection  and  we  put  them 
through  with  some  paid  and  a  good  many  of 
them  being  returned  unpaid.  We  have  worked 
the  collected  balance  up  to  within  a  few  hun- 
dred dollars  of  having  enough  to  take  up  the 
draft.  We  may  get  enough  to-day  to  finish  it, 
and  if  so  will  remit  It  this  week,  possibly  to-day 
or  to-morrow,  depending  upon  just  what  we 
get  from  him  to-day.  We  are  protecting  bal- 
ance collected  against  anything  else.  We  hope 
this  is  satisfactory. 

"[Signed]  H.  M.  Stubbs,  Cashier." 

Upon  the  trial  of  the  case,  the  court  ren- 
dered the  following  Judgment: 

''The  above  cause  was  submitted  to  the  court 
for  its  determination,  without  the  intervention 
of  a  jury,  of  the  law  and  the  facts.  The  ob- 
jections to  testimony  are  all  overruled.  I 
think  the  testimony  shows  that  the  lAper  sued 
on  was  an  accommodation  paper.  I  think  also 
that  it  shows  that  plaintiff  was  not  advised  of 
this  ftict  at  the  time  it  was  discounted.  But 
these  facts  do  not  affect  the  respective  rights 
of  the  parties  involved  here.  iSome  of  the  ques- 
tions propounded  to  Thompson  were  leading,  but, 
notwithstanding  this,  I  think  the  objections  on 
that  ground  were  properly  overruled.  In  my 
judgment  the  defense  and  counterclaim  of 
James  M.  Dixon  &  Co.  are  not  sustained  by 
the  record.  An  agreement,  to  which  the  bank 
was  a  party,  as  contended  for  by  the  defendant 
is  not  established  by  the  evidence.  It  is  there- 
fore considered,  ordered,  and  adjudged  that  the 
plaintiffs  above  named  do  recover  from  the  de- 
fendants above  named  the  principal  sum  of 
$1,250  principal,  with  interest  thereon  at  7  per 
cent,  per  annum  from  December  11,  1014,  and 
also  $1.50  protest  fees,  25  cents  revenue  stamp 
affixed  to  certificate  of  protest,  and  also  all 
costs  of  court,  without  offset  or  deduction  on 
account  of  the  defensive  matter  and  counter- 
claim set  up  by  defendants." 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  plaintlflT  in  error. 

Wm.  L.  Clay,  of  Savannah,  for  defendant 
in  error. 

JENKINS,  J.  (after  stating  the  facts  as 
above).  [1-4]  Under  an  application  of  the 
different  principles  of  law  as  stated  in  the 
syllabus,  there  was  no  error  in  the  judg- 
ment rendered  in  the  court  below.  In  point 
of  fact  it  does  not  appear,  and  the  judge  so 
held,  that  there  was  ever  any  express  or  im- 
plied agreement  that  the  unconditional  writ- 
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ten  acceptance  as  made  by  the  defendant  was 
based  upon  a  parol  condition  that  the  pro- 
ceeds derived  therefrom  should  only  be  ap- 
plied in  part  payment  of  a  previous  indebt- 
edness owing  to  defendants  by  Thompson; 
but,  under  our  view  of  the  law,  even  had  this 
been  made  to  appear,  it  would  not  have  been 
competent,  in  the  absence  of  fraud,  accident, 
or  mistake  being  set  up,  to  thus  vary  the 
terms  of  the  absolute  and  unconditional  writ- 
ten acceptance  by  showing  that  it  was  in  fact 
based  upon  a   condition. 

It  furthermore  does  not  appear  that  there 
were  ever  sufficient  funds  in  the  bank  to  pay 
either  the  $1,500  check  drawn  by  Thompson 
or  the  draft  upon  him  drawn  by  the  defend- 
ants, upon  their  respective  presentations; 
but,  even  had  such  been  the  case,  under  the 
authority  cited  In  the  third  headnote,  we 
do  not  think  that  the  failure  on  the  part  of 
the  drawee  to  pay  an  unaccepted  check  would 
give  to  the  payee  thereof  a  right  of  action 
against  him  since  there  ordinarily  exists  no 
privity  of  contract  between  the  payee  and 
the  person  on  whom  the  check  is  drawn. 

Under  the  authority  cited  in  the  fourth 
headnote,  even  had  the  promise  to  the  de- 
fendants by  the  bank  to  pay  the  defendants* 
draft  been  absolute  and  unconditional,  it  still 
would  not  have  been  a  binding  agreement 
upon  its  part,  unless  it  had  been  made  to 
appear  that  the  drawee  had  contemporane- 
ously assented  that  the  bank  might  accumu- 
late and  hold  for  such  specific  purpose  the 
funds  of  Thompson  then  accruing  on  deposit 
in  said  bank.  In  the  instant  case,  however, 
it  does  not  appear,  either  that  the  promise 
by  the  bank  was  absolute  or  unconditional, 
or  that  any  such  dlrecticm  or  authority  for 
such  specific  application  had  been  given  it 

Judgment  affirmed  on  main  bill  of  excep- 
tions;  cross-bill  dismissed. 

WADE,  C.  J.,  and  IiUKE»  J^  concur. 


(28  Ga.  App.  168) 

CHICKAMAUGA  MFG.  CO.  ▼.  AUGUSTA 
GROCERY  CO.  (No.  9547.) 

(Court  of  Appeals  of  Georpa,  Division  No.  1. 

Jan.  14,  1919.) 

(Syllabus  by  the  Court.) 

1.  Sales  ^=>377  —  Action  fob  Btjteb's 
Breach  of  Contbact— Mutuality. 
This  suit  was  for  damages  on  account  of  a 
breach  of  an  alleged  contract.  The  defendant 
signed  an  order,  directed  to  the  plaintiff,  for 
250  gross  of  a  certain  commodity  therein  de- 
scribed, to  be  delivered  by  freight,  and  **to  be 
used  as  ordered  within  12  months  from  date." 
The  petition  alleges  that  this  commodity  was 
to  be  manufactured  by  the  plaintiff,  "and  put 


up  under  their  particular  brand  in  a  special 
package  for  the  defendant,  in  accordance  with 
defendant's  instructions,"  and  that  plaintiff  "was 
at  all  times  prepared  to  deliver  said  250  gross 
of  Honest  John  bluing  to  defendant  at  Augusta, 
Ga.,  under  the  terms  of  said  contract,  at  any 
time  during  the  12  months  between  the  12th  day 
of  March,  1912  [the  date  of  the  order],  and  the 
12th  day  of  March,  1913."  It  is  not,  however, 
anywhere  expressly  alleged  that  this  order  was 
ever  in  fact  accepted  by  the  plaintiff  at  any 
time,  dther  orally  or  in  writing,  or  that  the 
goods  were  ever  manufactured  in  accordance 
with  the  terms  of  the  order,  or  were  ever  ten* 
dered  or  delivered  by  the  plaintiff,  and  it  does 
not  appear  that  the  plaintiff  ever  expressly 
bound  itself  to  manufacture  and  deliver  the  total 
quantity  of  250  gross  of  the  commodity  ordered, 
in  exact  conformity  with  all  the  terms  of  the 
order  as  to  price,  time  of  shipment,  etc.  The 
unaccepted  order  did  not  itself  constitute  a  valid 
contract,  as  it  was  wanting  in  mutuality,  orally 
or  in  writing,  or  by  the  conduct  of  the  parties, 
so  accepted  as  to  bind  both  the  prospective  ven- 
dor and  the  vendee. 

2.  Sales   ^=»23(3)  —  Shipment   of  Pabt  of 
Goods— Pebfobmance  of  CoNTBAcrr. 

It  is  alleged  that  the  **defendant  ordered 
out  46  gross  of  said  250  gross  of  bluing  during 
the  time  specified  in  said  order,  but  refused  to 
accept  the  remainder  of  said  contract  of  205 
gross,"  and  *^otified  your  petitioner  that  it 
would  not  accept  the  205  gross  of  Honest  John 
bluing."  The  statute  of  frauds  was  not  involv- 
ed in  this  case,  and  the  mere  fact  that  the 
plaintiff  actually  shipped  some  of  the  commodity 
specified  in  the  order,  before  the  defendant  di- 
rected that  no  further  shipments  be  made,  did 
not  amount  to  such  an  acceptance  of  the  entire 
order  as  would  legally  hind  the  plaintiff  to 
ship  the  remainder  of  the  quantity  therein  spec- 
ified and  at  the  price,  etc.,  therein  named,  it  not 
even  being  alleged  that  the  plaintiff  advised  the 
defendant,  or  indicated  to  it  in  any  manner, 
at  the  time  this  particular  shipment  was  made 
or  before  the  order  for  the  remainder  of  the 
commodity  was  revoked,  that  the  shipment  waa 
so  made  under  the  terms  of  the  order.  The 
shipment  of  some  of  the  commodity  ordered, 
without  reference  to  its  terms,  could  not  of  it- 
self convert  the  mere  order  into  a  valid  and 
binding  mutual  agreement  between  the  parties. 
See,  in  this  connection,  Morrow  v.  Southern  Ex- 
press Co.,  101  Ga.  810,  28  S.  El  998;  Way- 
cross  R.  Co.  V.  Southern  Pine  Co.,  115  Ga.  7, 
41  S.  E.  271 ;  McCaw  Mfg.  Co.  v.  Felder,  115 
Ga.  409,  411,  41  S.  E.  664;  Harrison  &  Gar- 
rett V.  Wilson  Lumber  Co.,  119  Ga,  6,  45  S. 
E.  730 ;  Sivell  v.  Hogan,  119  Ga.  167,  46  S.  E3. 
67;  Seaboard  Air  Line  Ry.  v.  Harris,  121  Ga. 
707,  49  S.  E.  703 ;  Swindell  &  Co.  v.  First  Nat. 
Bank,  121  Ga.  714,  49  S.  E.  673;  Simpson 
V.  Sanders,  130  Ga.  265,  60  S.  B.  541;  Den- 
ton V.  Butler,  7  Ga.  App.  267,  66  S.  E.  810; 
Trigg  Candy  Co.  v.  Emmett  Shaw  Co.,  9  Ga, 
App.  358,  71  S.  B.  679;  Martin  v.  Cox,  13 
Ga.  App.  236,  79  S.  E.  39;  Haynes  Auto  Co. 
V.  Turner,  18  Ga.  App.  22,  88  S.  E.  717. 

3.  Demubbeb  to  Petition. 

The  court  did  not  err  in  sustaining  a  de- 
murrer to  plaintiff's  petition. 


^=»For  other  casas  tee  saine  topic  and  KBY-NUMBER  in  all  Key-Numbered  DigeaU  and  Indez< 


Ga.) 


LEVERETT  ▼   STATE 


115 


Error  from  City  Court  of  Richmond  Coun- 
ty;   J.  C.  G.  Bla(^  Jr.,  Judge. 

Action  by  the  Chickamauga  Manufactur- 
ing Company  against  the  Augusta  Grocery 
Company.  Demurrer  to  petition  sustained, 
and  plaintiff  brin^  error.    Affirmed. 

P.  C.  O'Gorman.  of  Augusta,  and  Chas.  G. 
Heynolds,  of  Mllen,  for  plaintiff  in  erLi>r. 

£.  H.  Callaway,  and  Callaway  &  Howard, 
all  of  Augusta,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(23  GcL  App.  140) 

SMITH  ▼.  STATE.     (No.  0950.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  9,  1919.) 

(Bylldbus  hy  the  Oouri,) 

1.  AmsicFT  TO  Manttfactube  Whisky. 

The  defendant  was  charged  with  manufac- 
taring  whisky  m  1916  (which  offense  was  then 
a  misdemeanor),  and  convicted  of  an  attempt 
to  manufacture  the  same.  The  question  of  law 
raised  by  the  fourth,  sixth,  eighth,  and  ninth 
grounds  of  the  motion  for  a  new  trial  was  de- 
cided adversely  to  the  contentions  of  the  plain- 
tiff in  error  in  Leverett  v.  State,  20  Ga.  App. 
748.  93  S.  E.  232,  upon  a  sUte  of  facts  sub- 
stantially identical  with  those  sub  judice,  and 
C^r owing  out  of  the  same  transaction. 

2.  Cmminal  Law  €=»59(5),  61%,  64r-"P&iN- 
cipal'  '— Misdemeanor. 

The  excerpt  from  the  charge  of  the  court, 
complained  of  in  the  fifth  ground  of  the  motion 
for  a  new  trial,  upon  the  subject  of  principals 
in  the  first  and  second  degrees,  was  not  techni- 
cAUy  accurate,  since  all  persons  aiding  and 
abetting  in  the  commission  of  a  misdemeanor 
are  principals,  and  in  misdemeanors  there  are 
no  principals  in  the  "first"  or  "second"  degree. 
Under  the  facts  of  the  case,  however,  this  in- 
accuracy affords  no  cause  for  a  new  trial. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Princi- 
pal.] 

3.  CsnaNAL    Law    ^=»828  —  tREQUEST   fob 
Chakob— Defining  Offense. 

In  the  absence  of  a  timely  written  request, 
tbe  trial  judge  in  his  charge  to  the  jury  did  not 
err  in  not  describing  or  defining  "the  nature 
and  character  of  the  acts  essential  and  neces- 
sary for  this  movant  to  commit  in  order  to 
render  him  guilty  of  an  attempt  to  manufacture 
whisky  illegally  as  distinguished  from  the  na- 
ture and  character  of  those  acts  which  were 
merely  preparatory  and  would  not  authorize 
the  jury  to  find  the  movant  guilty  of  any  of- 
fense.** 


4.  Sufficienct  of  Evidence  —  Motion  fob 
New  Tbial. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

Error  from  Superior  Court,  Jasper  Coun- 
ty; Jas.  B.  Park,  Judge. 

Shep  Smitli  was  convicted  of  an  attempt 
to  manufacture  whisky,  his  motion  for  new 
trial  was  overruled,  and  he  brings  error. 
Affirmed. 

Greene  F.  Johnson,  of  Monticello,  for  plain- 
tiff in  error. 

Doyle  Campbell,  Sol.  Gen.,  of  Monticello, 
for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(23  6a.  App.  141) 
LEVERETT  v.  STATE.     (No.  9M0.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  9,  1919.) 

(8yUahu9  hy  the  Court,) 

1.  Companion  Case. 

The  defendant  was  charged  with  manufac- 
turing whisky  in  1916,  which  offense  was  then 
a  misdemeanor,  and  convicted  of  an  attempt  to 
manufacture  the  same.  The  offense  charged 
being  substantially  the  same  as  the  offense 
charged  in  the  case  of  Smith  v.  State,  98  S. 
E.  115,  this  day  decided,  and  growing  out  of 
the  same  transaction,  the  assignments  of  error 
raised  in  the  fifth,  sixth,  seventh,  eleventh,  and 
twelfth  grounds  of  the  motion  for  new  trial  are 
disposed  of  in  the  first  and  second  hcadnotes 
of  that  case.  See,  also.  Leverett  v.  State,  20 
Ga.  App.  748,  93  S.  E.  232. 

2.  Criminal   Law   ^=>781(2)  —  Ciiabgb   on 
CoNFEBSiONS— Evidence. 

There  being  evidence  tending  to  show  a 
confession  on  the  part  of  the  defendant,  it  was 
not  error  for  the  court  to  charge  the  law  rela- 
tive to  confessions,  and  the  assignment  of  error 
set  out  in  the  fourth  ground  of  the  motion  for 
new  trial  is  therefore  without  merit. 

3.   EZCEPTIONB  TO  CHABQE  OF  COUBT. 

There  is  no  merit  in  the  exceptions  taken 
to  the  charge  of  the  court  as  set  out  In  the 
eighth  and  tenth  grounds  of  the  amendment  to 
the  motion  for  new  trial,  nor  is  there  any  merit 
in  the  exception  taken  to  the  failure  of  the 
court  to  charge  as  set  out  in  the  ninth  ground 
of  said  motion. 

4.  Motion  fob  New  Tbial— Refusal. 

The  charge  of  the  court  fairly  submitted 
the  case  to  the  jury;  and,  there  being  evidence 
to  support  the  verdict,  the  court  did  not  err 
in  overruling  the  motion  for  new  trial. 
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Error  from  Superior  Court,  Jasper  Coun- 
ty ;  Jas.  B.  Park,  Judge. 

B.  Leverett  was  couTicted  of  an  offense  un- 
•der  the  liquor  law,  his  motion  for  new  trial 
was  denied,  and  he  brings  error.    Affirmed. 

Greene  F.  Johnson,  of  Montlcello,  for  plain- 
tiff itt  error. 

Doyle  Campbell,  Sol.  Gen.,  of  Monticello, 
and  Richard  B.  Russell,  of  Atlanta,  for  the 

■State. 

STEPHENS,  J.     Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOOD  WORTH,  J., 
concur. 


<23  Ga.  App.  169) 

WESTERN  UNION  TE5LEGRAPH  CO.  et  al, 
V.  OWENS.     (No.  9574.) 

(Court  of  Appeals  of  Georgia,  Division  No,  1. 

Jan.  14,  1919.    Motion  for  Rehearing 

Denied  Jan.  2d,  1919.) 

(ByUahus  by  the  OowrtJ 

1.  Rulings  on  DE^fuBREss. 

The  meritorious  special  demurrers  to  the  pe- 
tition were  sufficienUy  cured  by  amendments, 
and  the  petition  as  amended  was  not  subject  to 
the  general  demurrers  interposed  by  the  three 
defendants.  There  was  no  misjoinder  of  par- 
ties, under  the  allegations  made. 

2.  Telegraphs  and  Telephones  ^=>20(5)  — 
Personal  Injtjry— Liabilitt— Bvidenck. 

The  evidence  disclosed  liability  on  the  part 
of  the  Georgia  Northern  Railway  Company 
and  the  Western  Union  Telegraph  Company, 
but  failed  to  fix  liability  against  the  Southern 
Bell  Telephone  &  Telegraph  Company. 

-3.  Appeal  and  Error  ^=»1067— Action  for 
Personal  iNJURnca—LiABiLiTT  — Instruc- 
tion. 
There  was  no  harmful  error  in  the  failure 
of  the  court  to  instruct  the  jury  that  they  might 
find  one  or  more,  or  all,  of  the  defendants  lia- 
ble. 

4.  Telegraphs  and  Telephones  «=>20(7)  — 
Negligence— Question  tor  Jury. 

Whether  or  not  the  plaintiff  failed  to  exer- 
cise ordinary  care  was  a  question  for  determina- 
tion by  the  jury. 

5.  Trial  <©=>261— Requested  Instructions- 
Reversal. 

Where  a  series  of  propositions  are  presented 
en  bloc  in  a  single  request  to  charge,  the 
court  is  not  required  to  give  them,  or  any  part 
of  them,  if  any  one  of  them  is  erroneous,  or 
inapplicable  to  the  case  on  trial. 

^.  Ruling  on  Motion  for  New  Trial. 

The  court  erred  in  overruling  the  motion 
for  a  new  trial  made  by  the  Southern  Bell  Tele- 
phone &  Telegraph  Company,  but  the  judgments 
overruling  the  motions  for  a  new  trial  made  by 


the  Georgia  Northern  Railway  Company  and 
the  Western  Union  Telegraph  Company  are  af- 
firmed. 

Error  from  City  Court  of  Thomasvllle;  W. 
H.  Hammond,  Judge. 

Action  by  A.  T.  Owens  against  the  Western 
Union  Telegraph  Company,  the  Georgia 
Northern  Railway  Company,  and  the  South- 
em  Telephone  &  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeal 
Affirmed  as  to  the  Western  Union  Telegraph 
Company  and  the  Georgia  Northern  Railway 
Company,  and  reversed  as  to  defendant 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany. 

Bennet  &  Harrell,  of  Quitman,  Walters  & 
Redfearn,  of  Albany,  and  Merrill  &  Gran- 
tham, of  Thomasvllle,  for  plaintifCs  in  error. 

Branch  &  Sbow,  of  Quitman,  and  H.  J. 
Maclntyre,  of  Thomasvllle,  for  defendant  in 
error. 

WADE,  C.  J.  [1]  I.  The  plaintilTs  petition 
alleged  that  he  was  injured  by  stumbling 
over  certain  telegraph  and  telephone  wires 
which  had  been  precipitated  to  the  ground 
by  a  violent  wind,  across  a  road  In  daily  use 
by  pedestrians  and  vehicles,  because  of  the 
defective  and  rotten  condition  of  the  posts 
to  which  the  wires  were  afiixed,  and  that 
said  posts  and  wires  were  maintained  joint- 
ly by  all  three  of  the  defendants  named,  for 
the  transaction  of  their  business,  as  was  par- 
ticularly set  out,  and  that  all  of  said  defend- 
ants *'did  have  and  maintain"  the  line  of 
posts  from  which  were  suspended  the  wires 
causing  the  injury;  and  it  was  further  al- 
leged that  all  of  the  defendants  were  negli- 
gent, in  that  they  maintained,  across  and 
over  said  road,  telegraph  and  telephone 
wires  attached  to  posts  which  were  rotten 
and  insecure,  and  therefore  liable  to  fall  at 
any  time  across  the  road,  and  in  allowing 
said  posts  to  become  rotten  and  unsafe,  and 
in  falling  to  replace  or  repair  said  posts,  not- 
withstanding the  defendants  had  long  known 
of  their  insecure  and  unsafe  condition,  or 
could  have  had  such  knowledge  by  the  exer- 
cise of  ordinary  care.  Under  the  allegations 
made,  there  was  no  misjoinder  of  parties. 
The  petition  as  amended  was  not  subject  to 
the  general  demurrers  or  to  the  various  spe- 
cial demurrers  separately  Interposed  by  the 
three  defendants. 

[2]  2.  Upon  the  trial  the  evidence  disclos- 
ed that  the  Georgia  Northern  Railway  Com- 
pany originally  constructed  a  telegraph  line 
along  its  right  of  way,  which  it  thereafter 
sold  absolutely  to  the  Western  Union  Tele- 
graph Company,  making  at  the  time  a  sep- 
arate contract  with  said  telegraph  company 
that  in  consideration  of  the  setting  apart  lor 
the  exclusive  use  of  the  railway  company  of 
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one  of  the  wires  attached  to  the  posts  of  the 
system,  said  railway  company  would  "fur- 
nish at  its  own  expense  all  the  labor  to  main- 
tain the  telegraph  company's  line  of  poles 
and  wires  along  the  railway  company's  rail- 
road •  •  •  in  good  order  and  repair,  and  to 
reconstruct  said  line  of  poles  and  wires  when 
required  by  the  telegraph  company/'  all  poles, 
wires,  Insulation,  and  other  material  for 
such  repairs  and  reconstruction  to  be  fur- 
nished by  the  telegraph  company.  It  was 
further  shown  that  the  Southern  Bell  Tele- 
phone &  Telegraph  Company  purchased  from 
the  telegraph  company,  at  an  agreed  price 
per  annum,  the  privilege  of  attaching  to  said 
posts  two  lines  of  wire,  which  were  to  be  ex- 
clusively owned,  used,  and  maintained  by 
said  telephone  company,  but  the  evidence  no- 
where discloses  which  particular  wires  so 
attached  to  the  posts  of  the  telegraph  com- 
pany were  the  property  of  the  telephone  com- 
pany, or  which  one  of  the  two  wires  which 
belonged  to  the  telegraph  company  was  allot- 
ted to  the  use  of  the  railroad  company ;  nor 
did  it  appear  which  particular  wire  or  wires 
caused  the  plaintiff  to  stumble,  fall,  and 
suffer  the  injuries  sued  for. 

(a)  The  telegraph  company,  being  the  own- 
er of  the  poles,  the  defective  condition  of 
which  was  the  direct  cause  of  the  injury 
complained  of,  was  liable  therefor,  and  this 
regardless  of  what  particular  wires,  attached 
to  its  poles  by  its  consent,  actually  produced 
the  injury.  The  fact  that  said  telegraph 
company  had  employed  the  railway  company 
to  repair  and  maintain  the  posts  and  wires 
belonging  to  said  telegraph  company,  could 
not  in  any  wise  relieve  the  owner  of  the 
posts  from  liability  to  third  persons  because 
of  the  failure  of  Its  servants  or  employes  to 
carry  out  and  perform  the  contract  to  repair, 
and  the  court  did  not  err  in  declining  to  al- 
low the  amendment  setting  up  the  said  main- 
tenance contract  as  a  matter  of  defense.  In- 
cidentally it  appears  that  this  contract  pro- 
vided that  the  line  of  poles  and  wires  should 
be  reconstructed  by  the  railway  company 
only  "when  required"  by  the  telegraph  com- 
pany, and  there  was  no  proof  that  any  such 
requirement  had  ever  been  made. 

(b)  The  railway  company  parted  absolutely 
with  the  title  to  the  wires  and  poles  of  the 
telegraph  system,  and  its  failure  to  maintain 
them  in  safe  condition,  in  accordance  with  its 
contract  with  the  telegraph  company,  did  not, 
therefore,  render  it  primarily  liable  to  third 
persons,  suffering  injury  resulting  from  its 
breach  of  contract  with  the  telegraph  com- 
pany. Nevertheless  it  must  be  inferred  from 
the  evidence  (and  it  is  conceded  in  the  brief 
for  the  railway  company)  that  the  posts  of 
the  telegraph  system,  though  owned,  since  the 
sale  to  the  telegraph  company  on  December 
12,  1890,  by  the  last-named  company,  were 
allowed  and  permitted  by  the  railway  com- 
pany to  remain  upon  its  right  of  way,  in  a 


ratten  and  unsafe  condition,  with  potential- 
ly dangerous  wires  attached  thereto,  cross- 
ing over  a  public  way.  Hence  said  railway 
company  was  liable  for  any  injuries  directly 
resulting  to  passers  along  said  road,  from 
contact  with  said  wires,  where  such  persons 
were  at  the  time  in  the  exercise  of  proper 
care,  not  because  of  any  omission  to  perform 
its  duty  to  maintain  the  wires  and  posts 
under  its  contract  with  the  telegraph  com- 
pany, but  for  wrongdoing  in  permitting  the 
dangerous  instrumentality  to  exist  on  its 
property.  The  case  of  Southern  Railway  Co. 
V.  Sewell,  18  Ga.  App.  544,  90  S.  E.  94,  in  so 
far  as  it  relates  to  misfeasance  and  non- 
feasance, is  not  opposed  to  this  ruling,  but 
to  the  contrary.  See  18  Ga.  App.  552,  553,  90 
S.  B.  94. 

(c)  The  telephone  company,  though  having 
no  title  to  the  posts  on  which  its  wires  were 
strung,  nevertheless  strung  such  wires  over 
and  across  a  public  highway,  where  people 
constantly  passed,  and  where  injury  to  them 
was  liable  to  result  unless,  in  the  exercise 
of  proper  diligence  towards  the  public,  the 
wires  were  safely  attached  to  sound  and 
stable  posts  or  other  objects  on  either  side 
of  such  highway,  and  consequently  liability 
attached  to  said  company  for  any  injuries 
resulting  to  a  traveler  on  said  highway, 
brought  about  by  contact  with  its  particular 
and  individual  wires.  The  telephone  com- 
pany would  not,  however,  be  liable  for  in- 
juries resulting  from  the  defective  and  rot- 
ten condition  of  the  posts  to  which  its  lines 
were  attadied,  by  the  consent  of  the  actual 
owner  of  the  posts,  unless  it  was  made  to 
appear  that  the  injuries  were  caused  by  its 
particular  wires.  If  the  wires  of  the  tele- 
phone company  did  not  in  fact  injure  the 
plaintiff,  it  was,  of  course,  immaterial  wheth- 
er they  were  attached  to  stable  or  unstable 
supports,  or  whether  the  supports  fell  or  re- 
mained standing,  so  far  as  the  creation  of 
any  liability  against  that  company  was  con- 
cerned. The  evidence  failed  altogether  to  in- 
dicate or  even  in  any  wise  to  suggest,  which 
of  the  four  wires  attached  to  the  rotten  posts 
were  the  property  of  the  telephone  company, 
and  there  was  no  testimony  from  which  it 
could  be  definitely  inferred  that  the  plaintiff 
stumbled  against  or  came  in  contact  with  ei- 
ther or  both  of  the  wires  of  the  telephone 
company  in  such  a  way  as  to  produce  or  con- 
tribute to  the  injuries  complained  of,  and 
hence  the  verdict  as  against  the  telephone 
company  was  unauthorized  by  the  proof,  as 
no  injury  was  shown  to  have  resulted  from 
its  negligence  in  properly  supporting  its 
wires. 

[3]  3.  Under  the  foregoing  rulings  the  tel- 
egraph and  railway  companies  were  both  li- 
able for  any  injuries  to  travelers  on  the 
highway,  shown  to  have  resulted  from  the 
rotten  and  defective  posts  actually  owned  by 
the  one  company,  and  permitted  by  the  other 
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to  remain  on  Its  right  of  way,  to  which  the 
wires  Inflicting  the  Injury  were  attached, 
and,  the  jury  having  found  that  the  plaintlflF 
was  entitled  to  compensation  for  such  in- 
juries, no  harm  resulted  to  either  of  these 
defendants  from  the  failure  of  the  court  to 
instruct  the  jury  that  a  joint  or  several  ver- 
dict might  be  returned — or  a  verdict  against 
one  or  more  of  the  three  defendants  or  In 
favor  of  the  remaining  one  or  more.  Like- 
wise it  is  unnecessary  to  consider  the  several 
grounds  of  the  motion  for  a  new  trial  made 
by  the  telephone  company,  which  are  based 
upon  the  failure  of  the  court  to  submit  vari- 
ous contentions  of  that  defendant,  a  new 
trial  being  granted  to  the  last>named  com- 
pany because  the  evidence  was  insufficient  to 
show  that  it  was  liable. 

[4]  4.  Whether  or  not  the  plaintiff  failed 
to  exercise  ordinary  care  and  diligence  in 
running  along  a  well-known  road  in  the  dark, 
with  his  hat  partially  over  his  eyes  to  pro- 
tect them  from  the  sand  and  trash  carried  by 
the  high  wind  prevailing  at  the  time,  not- 
withstanding the  degree  of  knowledge  pos- 
sessed by  him  as  to  the  defective  condition  of 
one  of  the  poles  adjacent  to  the  road,  was  a 
matter  for  the  jury,  and  this  court  cannot 
arbitrarily  usurp  their  province. 

[6]  6.  It  is  not  error  to  refuse  a  request  to 
give  in  charge  to  the  jury  a  series  of  propo- 
sitions presented  en  bloc,  where  any  one  or 
more  of  the  propositions  is  unsound,  notwith- 
standing the  various  propositions  Included  in 
the  one  request  are  stated  in  separate  para- 
graphs, more  or  less  disconnected.  In  this 
case,  among  the  propositions  presented  in  the 
one  request  was  the  following : 

"I  charge  you  farther  that  before  the  plain- 
tiff is  entitled  to  recover  any  amount  in  this 
case  of  the  defendant,  you  must  believe  from 
the  evidence  that  the  plaintiff  was  free  from 
fault" 

This  was  not  a  correct  statement  of  the 
law,  and  the  court  properly  refused  to  com- 
ply with  the  request  as  presented.  The  legal 
principles  embodied  in  the  request  which 
were  applicable  were  in  fact  submitted  to 
the  jury.  See,  in  this  connection,  Thompson 
V.  O'Connor,  115  Ga.  120  (5),  123,  41  S.  B. 
242 ;   WalUs  v.  Heard,  16  Ga.  App.  802,  803, 


86  S.  E.  891;  Sh^ppey  v.  Owens,  17  Ga.  App. 
127,  86  S.  E.  407  (3);  Woodard  v.  State,  18 
Ga.  App.  69,  88  S.  E.  825  (2);  Conley  ▼. 
State,  21  Ga.  App.  135,  94  S.  E.  261  (6).  In 
Thompson  v.  O'Connor,  supra,  the  request  to 
charge  not  only  comprehended  various  propo- 
sitions of  law  presented  in  separate  para- 
graphs, but  the  paragraphs  were  Identified 
as  "(a),"  "(b),"  "(c),"  etc.  In  Shippey  v. 
Owens,  supra,  the  request  held  to  be  an  en 
bloc  request  was  Introduced  with  the  words, 
'The  court  is  requested  to  charge,"  and  fol- 
lowing this  appeared  five  different  proposi- 
tions, numbered  1,  2,  3,  4,  and  5.  In  the  case 
under  consideration,  not  only  does  the  pre- 
siding judge,  in  approving  the  grounds  of  the 
amendment  to  the  motion  for  a  new  trial 
presented  by  the  defendant,  that  preferred 
the  request  which  was  refused,  certify  that 
the  several  propositions  included  In  the  one 
request  to  charge  "were  not  preferred  sep- 
arately, but  were  embodied  In  a  single  re- 
quest," one  of  which  was  not  the  law,  but 
the  request  Itself,  which  appears  in  the  bill 
of  exceptions  as  an  exhibit,  is  headed  "Re- 
quest to  Charge  Made  by  Rennet  &  Harr^l, 
Attorneys  of  Record  for  the  Western  Union 
Telegraph  Company,"  and  each  of  the  14  par- 
agraphs following  commences,  "I  charge  you 
further,"  except  one,  which  commences,  "You 
will  determine,"  etc.  Clearly  this  was,  un- 
der the  rulings  cited,  an  en  bloc  request,  and 
not  a  number  of  separate  requests,  and  one, 
if  not  more,  being  erroneous,  the  court  did 
not  err  in  declining  to  comply  with  the  re- 
quest as  preferred. 

[8]  6.  The  evidence  authorized  the  verdict 
returned  against  the  Georgia  Northern  Rail- 
way Company  and  the  Western  Union  Tele- 
graph Company,  and  the  judgment  overruling 
their  motions  for  a  new  trial  is  affirmed. 
But  as  the  evidence  does  not  authorize  a  re- 
covery against  the  Southern  Bell  Telephone 
&  Telegraph  Company,  the  judgment  In  over- 
ruling its  motion  for  a  new  trial  is  reversed. 
See,  in  this  connection,  Austin  v.  Appling,  88 
Ga.  54,  13  S.  E.  955  (6);  Bonner  v.  Standard 
Oil  Ck).,  22  Ga.  App.  532,  96  S.  E.  573. 

Judgment  reversed  in  part,  and  affirmed  In 
part 

JENKINS  and  LUKE,  JJ.,  concur. 
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(28  Ga.  App.  246) 

BELLINGER  ▼.  MUTUAL  BEN.  INDUS- 
TRIAL LIFE  INS.  ASS'N. 
(No.  9761.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  15,  1919.) 

(Syllahus  by  the  Court.) 

1.  Cebtiorabi    0=5>64(1)  —  Petition— Affida- 
vit OF  IlXEOALITT. 

Where,  in  his  petition  for  certiorari,  a  plain- 
tiff in  fi.  fa.  in  an  illegality  proceeding  set  forth 
the  grounds  of  the  affidavit  of  illegality  filed  by 
the  defendant,  and  he  alleged  that  ''no  facts 
were  necessary  to  a  determination  of  the  issues 
involved,  the  questions  presented  being  ex- 
clusively questions  of  law,"  and  assigned  error 
solely  upon  the  following  grounds,  to  wit:  (1) 
Because  the  court  overruled  petitioner's  motion 
to  strike  the  several  stated  grounds  of  the  af- 
fidavit of  illegality,  for  the  reason  that  they  or 
none  of  them  presented  any  matter  of  defense; 
and  (^  because  the  court  erred  in  sustaining 
said  affidavit  of  illegality  upon  any  or  all  of  its 
grounds,  for  the  reason  that  no  one  or  all  of 
them  presented  any  legal  reason  why  the  fi. 
fa.  should  be  quashed,  the  judge  of  the  superior 
court  in  passing  upon  the  only  exceptions  thus 
brought  before  him,  was  authorized  to  consider 
that  the  statements  of  fact  contained  in  the 
several  grounds  of  the  affidavit  of  illegality 
were  conceded  to  be  true. 

2.  Execution  ^=»106  —  Avfidavit  of  Iixb- 
GAUTT— Sufficiency. 

Under  the  facts  as  thus  considered,  the  affi- 
davit of  illegality  was  properly  sustained.  Lott 
V.  Wood.  135  Ga.  821,  823,  70  S.  E.  661;  Free- 
man V.  Gaither,  76  Ga.  741.  See,  also,  Beding- 
^d  V.  First  National  Bank,  4  Ga.  App.  197, 
61  S.  B.  30;  Continental  Fertilizer  Co.  v.  Pass, 
7  Qa.  App.  721,  67  S.  E.  1052;  Hartsfield  v. 
Morris,  89  Ga.  254,  15  S.  B.  363. 

Error  from  Superior  Court,  Cbatham 
Comity;  P.  W.  Meldrim,  Judge. 

Executory  proceeding  hy  Gilbert  B^lloger 
against  the  Mutual  Benefit  Industrial  Life 
Insarance  Association,  in  which  defendant 
filed  an  afiAdavlt  of  illegality.  AfiBdavit  sus- 
tained, fi.  fii.  quashed,  and  levy  dismissed. 
From  the  overruling  of  his  certiorari,  plaln- 
tifT  in  fi.  fa.  brings  error.    Afiarmed. 

The  defendant  In  error  filed  an  afildavit 
ofi  illegality  to  the  further  proceeding  of  a 
justice  court  fi.  fa.  in  whidi  it  was  the  de- 
fendant, upoo  numerous  grounds^  the  sub- 
stance of  which  were  to  the  effect:  (1)  That 
the  justice  court  was  entirely  without  juris- 
diction to  render  a  money  judgment  in  a 
proceeding  which  did  not  seek  to  obtain  such, 
but  which  was  merely  an  attempt  in  a  justice 
court  to  obtain  specific  performance  under 
an  alleged  contract;  and  (2)  that  the  judgment 
was  not  rendered  on  the  regular  day  fixed  for 
the  holding  of  said  court,  pmd,  although  he 
had  filed  with  the  justice  a  demurrer  to  the 


jurisdiction  of  the  court,  that  he  had  no  no- 
tice of  the  hearing,  and  did  not  waive  no- 
tice. The  illegality  was  heard  in  the  munici- 
pal court  of  Savannah,  the  courts  of  the  jus- 
tices of  the  peace  in  Savannah  having  in  the 
meantime  been  abolished,  and  the  municipal 
court  having  superseded  same.  The  judge  of 
the  municipal  court  sustained  the  illegality, 
quashed  the  fi.  fa.  and  dismissed  the  levy 
made  thereunder.  The  plaintiff  in  fi.  fa. 
brought  the  case  by  certiorari  to  the  superior 
court,  setting  forth  in  the  petition  the  grounds 
of  the  illegality,  and  alleging  that — 

"No  facts  were  necessary  to  a  determination 
of  the  issues  involved,  the  questions  presented 
being  ezdusively  questions  of  law." 

Complaint  was  made  in  the  petition  for 
certiorari  on  the  failure  of  the  municipal 
court  judge  to  sustain  a  motion  made  before 
him  tx>  strike  the  several  grounds  of  illegality, 
for  the  reason  that  they  failed  to  present 
"any  suflEfccient  matter  in  law  why  the  execu- 
tion should  not  proceed  to  satisfaction."  The 
petition  also  complained  of  the  judgment 
sustaining  the  Illegality,  dismissing  the  levy, 
and  quashing  the  fi.  fa.,  for  the  reason  that — 

"No  one  or  all  of  the  several  grounds  of  ille- 
gality presented  any  leg^al  reason  why  the  fi.  fa. 
should  be  quashed,  and  plaintiff  therein  denied 
satisfaction  thereof." 

The  judge  of  the  superior  court  sanctioned 
the  certiorari,  and  the  chief  judge  of  the 
municipal  court  who  had  tried  the  case 
adopted  for  his  answer  "all  the  allegations  of 
fftct  as  contained  in  the  petition."  No  evi- 
dence was  embodied  in  the  petition.  The  rec- 
ord sent  up  to  the  superior  court  in  answer 
to  the  writ  of  certiorari  consisted  of  the  an- 
swer of  the  municipal  court,  the  judgment  of 
the  municipal  court,  and  the  fi.  fa.  While 
a  copy  of  what  purports  to  have  been  the 
original  summons  was  actually  included  with 
the  record  sent  up,  no  reference  was  made 
thereto  either  by  the  petition  for  certiorari 
or  the  answer.  Upon  the  hearing  in  the  su- 
perior court,  the  judge  thereof  rendered  the 
following  judgment: 

"Usually  in  certiorari  cases  the  issues  are 
clearly  presented  5^y  the  petition  and  answer, 
but  in  the  instant  case  there  is  so  much  con- 
fusion that  it  is  difllcnlt  to  reach  a  satisfac- 
tory conclusion.  It  appears  that  a  suit  was 
commenced  in  the  justice  court  of  the  Third 
district,  G.  M.,  that  this  court  was  abolished, 
and  that  its  duties  devolved  upon  the  municipal 
court  of  Savannah.  It  further  appears  that 
the  justice  court  had  rendered  a  judgment  in 
favor  of  Bellinger  against  the  insurance  com- 
pany for  $80,  besides  interest  and  costs.  I  say 
inferentially,  because  in  the  record  before  me 
there  is  no  judgment,  and  I  assume  there  was  a 
judgment,  because  it  is  so  recited  in  the  execu- 
tion. The  execution  was  levied  on  April  7, 
1917,  and  afildavit  of  illegality  was  interposed 
on  April  13,  1917.  The  plaintiff  hi  fi.  fa.  moved 
to  dismiss  the  affidavit  of  illegality.    It  does  not 
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Appear,  except  inferentially,  what  action  was 
taken  in  the  court  on  this  motion  to  dismiss. 
As  the  illegality  was  sustained,  I  must  assume 
that  the  motion  to  dismiss  was  overruled,  al- 
though no  order  or  judgment  to  that  effect  ap- 
pears. His  honor,  Judge  Rourke,  on  the  8th 
day  of  August,  1917,  rendered  a  judgment  sus- 
taining the  affidavit  of  illegality,  dismissing  the 
levy,  and  quashing  the  fi.  fa.  To  this  judgment 
plaintiff  in  fi.  fa.  excepted,  and  these  exceptions 
form  the  grounds  of  the  petition  for  certiorari. 
To  the  writ  of  certiorari  the  court  below  an- 
swers that  'all  the  allegations  of  fact  contained 
in  the  petition  are  true.'  There  is  no  exception 
or  traverse  to  the  answer,  and  I  am  now  com- 
pelled to  dig'  out  of  the  debris  of  the  abolished 
court  and  15  grounds  of  illegality  the  legal 
truth. 

"I  find  among  the  papers  what  purports  to 
be  a  copy  of  the  original  summons  and  exhibit. 
The  order  setting  up  the  copy  of  the  pleadings 
in  Ueu  of  the  lost  original  is  not  signed  by  the 
judge,  and  it  neither  appears  in  the  petition 
for  certiorari  nor  in  the  answer  thereto  that 
this  copy  was  ever  established  nor  introduced 
in  evidence.  How  it  gets  into  the  papers  be- 
fore me  does  not  appear,  and  yet  the  first  six 
grounds  of  illegality  are  based  on  the  alleged 
illegality  of  the  judgment.  What  that  judgment 
was,  or  if  any  were  rendered,  only  appears 
from  the  recital  in  the  fi.  fa.,  which  f^  fa.  is 
dated  April  6,  1917,  and  recites  that  in  the 
justice  court  for  the  Third  district  a  judgment 
for  $80  was  rendered.  No  evidence  whatever 
seems  to  have  been  introduced.  The  petition 
for  certiorari  avers:  *{2)  No  facts  were  nec- 
essary to  a  determination  of  the  issues  involv- 
ed, the  questions  presented  being  exclusively 
questions  of  law.' 

"As  illustrative  of  the  almost  inextricable 
confusion  which  exists,  look  at  the  seventh 
ground  of  illegality,  which  is:  'Said  justice 
court  was  not  in  session  at  the  time  said  alleg- 
ed judgment  was  rendered.'  This  ground  raises 
a  great,  big  controlling  issue  of  fact.  The  bur- 
den was  on  the  defendant  in  fi.  fa.  to  sustain 
by  evidence  this  averment,  and  yet  I  am  told 
by  the  plaintiff  in  fi.  fa.,  in  his  petition  for  cer* 
tiorari,  'that  no  facts  were  necessary  to  a  de- 
termination of  the  issues  involved.'  I  can  only 
understand  from  this  that  it  was  conceded  in 
the  court  below  that  the  ground  in  the  affidavit 
of  illegality,  'that  the  justice  court  was  not  in 
session  at  the  time  said  alleged  judgment  was 
rendered,'  is  true.  It  is  too  dear  for  argu- 
ment that  justice  courts  must  be  held  at  stated 
times  and  places,  and,  if  the  court  rendering  the 
judgment  was  not  in  session  at  the  time  when 
the  judgment  was  rendered,  then  such  judgment 
is  void,  and  illegality  is  the  proper  defensive 
remedy. 

"A  consideration  of  the  several  grounds  of 
illegally  is  not  necessary.  If  the  affidavit  is 
good  on  any  of  the  grounds,  that  is  sufficient. 
The  burden  is  on  the  plaintiff  in  certiorari  to 
show  affirmatively  that  the  judgment  of  the 
court  below  should  be  reversed,  and  the  error 
committed  must  be  alleged  in  the  petition.  It 
has  not  "been  so  made  to  appear.  The  certio- 
rari is  overruled  and  the  judgment  affirmed. 

"[Signed]  Peter  W.  Meldrim, 

"Judge  B.  J.  C.  Ctau 

"January  14,  1918." 


To  this  Judgment  of  the  superior  court, 
overruling  the  certiorari,  the  plaintiff  In  fi. 
fa.  brings  his  exceptions  to  this  court,  setting 
forth  numerous  grounds,  most  of  which  are 
based  xxpon  the  theory  that  the  Judgment  it- 
self shows  that  it  was  arrived  at  from  a 
consideration  of  certain  pleadings  in  the  case, 
not  a  part  of  the  record  in  the  certiorari  pro- 
ceeding, and  also  that  the  Judgment  itself 
indicates  that  It  rests  upon  a  conception  of 
the  fkcts  in  the  case  likewise  not  supported  by 
any  evidence  contained  in  the  certiorari  rec- 
ord, and,  finally,  that — 

''No  one  or  all  of  the  several  grounds  of  ille- 
gality constitute  any  legal  reason  why  the  fi. 
fa,  should  have  been  quashed." 

Plaintiff  in  error  specifies*  as  material  to 
a  clear  tmderstanding  of  the  errors  complain- 
ed of,  the  fl.  fa.,  with  all  entries  thereon,  the 
aflSdavlt  of  Illegality,  the  petition  for  certio- 
rari, with  all  entries,  the  answer  thereto, 
the  Judgment  of  the  court  on  the  certiorari, 
and  the  alleged  copy  summons  of  the  Justice 
court,  from  which  the  fl.  fa.  issued. 

Don  H.  Clark,  of  Savannah,  for  plaintiff 
in  error. 

Osborne,  Lawrence  &  Abrahams^  of  Savan- 
nah, for  defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

wade;  a  J.,  and  liUKE,  J.,  concur. 


(23  Ga.  App.  312) 

DL  TBIS  NAPIER  00.  v.  BROWN. 

(No.  9862.) 

(Court  of  Appeals  of  Georgia,  Division  No.  X. 

Jan.  14,  1910.) 

(SyUahu$  ly  the  Court,) 

OoxjvtB  €=»18S(8)  —  Municipal  Coubt  o? 
Cirr  OF  Macon— JtTBisDiGTioN—DisPossES- 

80BT  WaBBANT. 

Under  the  terms  of  the  act  creating  the  mu- 
nicipal court  of  Macon,  jurisdiction  is  not  giv- 
en it  to  try  and  determine  proceedings  had 
under  dispossessory  warrants  against  tenants 
holding  over. 

Error  from  Superior  Court,  Bibb  Coun- 
ty; H.  A.  Mathew8»  Judge. 

Dispossessory  proceedings  between  the 
B.  Tris  Niapier  Company  and  Julius  Brown. 
From  the  Judgment  of  the  superior  court 
sustaining  a  certiorari  from  the  municipal 
court  of  Macon,  the  former  brings  error. 
Affirmed. 

Cha&  H.  Qarrett,  of  Macon,  for  plaintiff  in 
error. 

J.  P.  Burnett  and  Napier  &  Maynard,  all  of 
Macon,  for  defendant  in  error. 
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JENKINS,  J.  The  sole  question  In  this 
case  Is  whether,  by  the  terms  of  the  act  of 
the  General  Assembly  creating  it,  the  munic- 
ipal court  of  Macon  is  given  jurisdiction  to 
try  and  determine  issues  made  under  dls^ 
possessory  warrants^  The  legal  (purpose 
and  intent  of  the  act  in  this  respect  will 
suffice  to  determine  the  only  question  in- 
volved in  the  case.  The  Supreme  Court  has 
held  that  an  act  giving  to  a  dty  court  con- 
current Jurisdiction  to  try  an  issue  formed 
by  a  counter  affidavit  to  disgpossessory  war- 
rants is  not  unconstitutional  as  being  a 
special  Icaw,  where  there  is  an  existing  gen- 
eral law.  McDonald  v.  Vaughn,  130  Ga.  398, 
60  S.  EX  1060.  Moreover,  the  municipal 
court  of  Macon  was  established  under  an  act 
passed  in  pursuance  of  a  constitutional 
amendment  which  had  authorized  the  Leg' 
islature  to  confer  upon  such  a  court  juris- 
diction to  try  any  case  which  was  lK>t  under 
the  Constitution  within  the  exclusive  juris- 
diction of  some  other  court  The  Consti- 
tution itself  does  not  give  to  any  court  ex- 
clusive jurisdiction  in  the  matter  of  evicting 
tenants  holding  over.  While  section  5388  of 
the  Civil  Code  (1910)  provides  that  If  the 
counter  affidavit  and  bond  provided  for  in 
such  a  proceeding  shall  be  made  by 
the  alleged  holding  over  tenant,  and  de-. 
livered  by  him  to  the  sheriff  or  constable, 
the  proceedings  to  evict  shall  be  stayed, 
and  the  officer  shall  return  the  papers  "to 
the  next  superior  court  of  the  county  where 
the  land  lies,  and  the  fact  in  issue  shall  be 
there  tried  by  a  special  jury  as  in  case  of 
appeal,"  it  is  nevertheless  true  that  this 
provision  of  the  Code  cannot  be  taken  as 
giving  to  the  superior  court  exclusive  juris- 
diction of  such  cases,  since  it  is  plainly 
modified  by  the  provisions  relative  to  the 
jurisdiction  given  to  county  courts  (Park's 
Ann.  Code,  8  4775mm);  and  the  Supreme 
Court  ruled  In  Harper  v.  TombUn,  127  Ga. 
390,  56  S.  E.  433,  that  a  county  court,  by 
virtue  of  this  section  pertaining  to  its  ju- 
risdiction, has  full  authority  to  hear  and 
determine  such  an  issue.  In  the  case  just 
mentioned,  the  statement  made  in  Stephen- 
son V.  Warren,  119  Ga.  504,  46  S.  B.  647,  to 
the  effect  that  "exclusive  jurisdiction  over 
each  a  proceeding  is,  by  statute*  conferred 
upon  the  superior  courts,"  is  stated  to  be 
obiter,  since  the  point  in  the  Stephenson 
Case  was  not  at  all  whether  a  county  court 
had  such  jurisdiction,  but  pertained  solely 
to  the  question  as  to  whether  or  not  such 
jurisdiction  was  in  the  dty  court  of  Moultrie. 
The  ruling  made  in  the  Stephenson  (Dase, 
however,  to  the  effect  that  the  dty  court  of 
Moultrie  was  without  such  authority  was 
in  no  wise  overruled.  By  reference  to  the  act 
of  the  Legislature  creating  the  city  court  of 
Moultrie,  and  dted  in  the  Stephenson  Case 
(Ga.  Laws  1901,  p.  136,  |  2),  it  will  be  seen 


that  the  jurisdiction  of  that  court  Is  at  least 
fully  as  broad  as  that  whidi  is  conferred 
upon  the  munidpal  court  of  Macon.  The 
dty  court  of  Moultrie  was  given  general 
and  sweeping  authority  to  "try  and  dispose 
of  all  cases  of  whatever  nature,  except  eases 
over  which  exclusive  jurisdiction  is  vested 
in  other  courts,"  whereas  the  jurisdiction 
given  to  the  municipal  court  of  Macon  is 
defined  (Ga.  Laws  1913,  p.  253,  §  2)  to  be  as 
follows: 

"Said  munidpal  court  of  Macon  shall  have 
jurisdiction  within  the  incorporate  limits  of  the 
city  of  Macon,  as  aforesaid,  concurrent  with  the 
superior  court  to  try  and  dispose  of  all  dvil 
causes  or  proceedings  of  whatever  nature,  wheth- 
er arising  ex  contractu  or  ex  delicto,  under  the 
common  law  or  by  statute,  in  which  the  princi- 
pal sum  Btcam  to  or  olaimed  to  he  due,  or  the 
value  of  the  property  in  dispute,  does  not  exceed 
five  hundred  doUars,  and  of  which  jurisdiction  is 
not  vested  "by  the  Constitution  and  laws  of  tl^e 
state  of  Georgia  exclusively  in  other  courts** 
(Italics  ours.) 

Section  15  of  this  act  is  as  follows: 

"Be  it  further  enacted  by  the  authority  afore- 
said, that  all  warrants,  summary  processes  and 
writs  issuing  out  of  said  municipal  court,  in 
which  the  prindpal  sum  claimed  to  be  due  or 
the  value  of  the  property  in  dispute  does  not 
exceed  five  hundred  dollars  ($500.00),  shall  be 
returnable  to  said  munidpal  court  in  the  same 
manner  and  under  the  same  rules  as  such  writs 
are  required  to  be  returned  to  the  superior 
courts  or  the  justice  courts  of  this  state  as  the 
case  may  be." 

While,  as  we  have  seen,  the  jurisdiction 
given  by  section  5388  of  the  Code  to  the  su- 
perior courts  is  not  exdusive,  since  the  Code 
itself  gives  concurrent  jurisdiction  to  the 
county  courts,  and  since  the  provisions  of 
various  acts  of  the  Legislature  creating  dty 
and  munidpal  courts  have  legally  given  and 
may  legally  continue  to  give  concurrent 
jurisdiction  in  such  cases,  still,  before  any 
other  court  shall  have  such  concurrent 
jurisdiction,  it  must  first  have  been  actually 
granted  to  it  by  the  lawmaking  body.  In 
other  words,  all  dispossessory  warrant  cases 
shall,  in  accordance  with  secuon  5388  of 
the  Code,  be  returned  to  the  superior  court 
of  the  county  in  which  the  land  lies,  except 
in  so  f2Lt  as  concurrent  jurisdiction  may  be 
or  has  been  given,  either  under  other  provi- 
sions of  the  Code  or  under  the  spedal  acts 
of  the  Legislature  creating  dty  and  munici- 
pal courts. 

Can  the  language  of  the  act  creating  the 
municipal  court  of  Macon  be  taken  as  giving 
to  it  such  concurrent  jurisdiction?  The 
summary  process  by  which  claims  for  rent 
are  to  be  collected  is  that  of  distress  war- 
lant  The  primary  purpose  and  Intent  of  a 
dispossessory  warrant  against  a  tenant 
holding  over  is  to  obtain  possession  of  the 
premises  thus  wrongfully  withheld.    Section 
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5386  of  the  Code  provides  that,  when  the  ]  sum  sworn  to  or  claimed  to  be  due,  oi  the 


affidavit  provided  for  to  be  made  by  the 
owner  of  the  property  against  tenants  hold- 
ing over  has  been  made,  he  is  enititled  to  a 
writ  or  process  directed  to  the  sheriff,  or 
his  deputy,  or  lany  lawful  constable,  com- 
manding and  requiring  him  to  deliver  to  the 
owner  possession  of  the  land  oj;  tenements 
mentioned.  When  such  possession  has  been 
thus  obtained,  there  is  an  end  to  the  matter, 
since,  unless  the  tenant  holding  over  sees 
proper  to  file  a  counter  affidavit  and  bond, 
no  issue  has  been  raised  for  triial.  Clark  v. 
Lee,  80  Ga.  617,  6  S.  E.  170.  It  is  true  that, 
if  the  tenant  sees  proper  to  arrest  the  pro- 
ceeding and  prevent  the  removal  of  himself 
and  goods  from  the  land,  he  may  do  so  by 
declaring  on  oath  any  of  the  defenses  sped- 
fled  by  the  Code,  and  at  the  same  time  fur- 
nishing a  bond  with  good  security  payable  to 
the  landlord  for  the  payment  of  such  sum, 
with  costs,  as  may  be  recovered  against  him 
on  the  trial  of  the  case;  and,  if  upon  the  trial 
of  the  case  the  issue  should  be  determined 
against  the  tenant,  then  the  person  taking 
out  the  warrant  shall  not  only  be  entitled  to 
an  enforcement  of  the  writ  of  dispossession 
against  the  tenant,  but  shall  also  be  entitled 
to  a  judgment  against  him  for  aouble  the 
rent  reserved  or  stipulated  to  be  paid,  or,  if 
he  should  be  a  tenant  at  will  or  sufferance, 
then  for  double  the  amount  of  what  the  rent 
of  the  premises  is  shown  to  be  worth.  The 
purpose  of  such  a  proceeding  is,  however,  to 
obtain  possession  of  the  premises,  and  not 
the  incidental  penalty  which  may  or  may 
not  be  imposed,  according  to  whether  the 
tenant  may  wrongfully  seek  to  resist  the 
proceeding  of  the  writ.  In  a  proceeding 
against  a  tenant  holding  over,  it  is  not  even 
necessary  that  any  mention  as  to  rent  shall 
be  made  in  the  affidavit,  in  order  for  such 
penalty  to  be  recovered.  Pettis  v.  Brew- 
ster, 94  Ga.  527,  19  S.  B.  755.  It  was  held 
by  this  court,  in  the  case  of  Tomlin  v.  Har- 
per, 6  Oa.  App.  808,  65  S.  B.  1093,  that,  upon 
the  trial  of  such  an  Issue  in  the  county  court, 
certiorari,  and  not  appeal  from  that  court 
to  the  superior  court,  is  the  proper  proce- 
dure, inasmuch  as  the  purpose  of  the  writ 
is  merely  to  obtain  possession  of  the  prem- 
ises, whereas  an  appeal  is  allowed  only  in 
a  case  where  the  principal  sum  or  the 
damages  claimed  exceeds  $50. 

The  municipal  court  of  Macon  is  given 
very  large  and  important  powers  and  func- 
tions, but  it  is  nevertheless  a  court  of  limited 
and  not  general  Jurisdiction,  and  thus  can 
claim  only  such  Jurisdiction  and  authority  as 
has  been  specifically  granted  to  it.  The 
provisions  of  the  act  by  which  It  was  created 
confers  general  power  and  authority  to  try 
and  dispose  of  all  civil  cases  or  proceedings 
of  whatever  nature  "in  which  the  principal 


value  of  the  property  in  dispute,  does  not 
exceed  $500,"  and  of  which  jurisdiction  is  not 
vested  by  the  Constitution  and  laws  of  the 
state  of  Georgia  exclusively  in  other  courts. 
Since  a  dlspossessory  warrant  is  not  a  pro- 
ceeding in  which  a  sum  not  exceeding  $500 
is  sworn  to  or  claimed  to  be  due,  and  the 
property  itself  is  not  properly  in  dispute, 
and  since  the  only  questions  involved  and  to 
be  determined  in  such  a  proceeding  are: 

''Did  the  relation  of  landlord  and  tenant  exist 
between  the  parties?  And,  if  so,  has  the  re- 
lation terminated  in  such  a  way  that  the  land- 
lord la  entitled  again  to  the  possession  of  the 
premises?'  Jordan  v.  Jordan,  103  Ga.  482,  30 
S.  E.  265. 

— ^we  do  not  think  that  the  Jurisdiction  con- 
ferred by  the  act  as  above  quoted  can  be 
properly  taken  as  covering  the  subject-mat- 
ter of  a  dlspossessory  proceeding.  The  Judg- 
ment of  the  superior  court  sustaining  the 
certiorari  from  the  municipal  court  la  there- 
fore affirmed. 

WAi>i22,  O.  J.,  and  LUKE,  J.,  concur. 


(23  Ga.  App.  2S8) 
SWAFFORD  V.  KBATON  ©t  al.     (No.  9696.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

Jan.  15»  1919.) 

(8vllabu9  ly  the  CowriJ 

1.  CONSTTTUTIONAL    LaW     ^=s>84  — RuLSS    OF 

Oboanization— Religious  Fbeedom. 

"The  First  Amendment  to  the  Constitution 
of  the  United  States  denies  to  Congress  the  pow- 
er to  make  any  law  respecting  an  establishment 
of  religion  or  prohibiting  the  free  exercise  there- 
of. Civil  C;ode  1910,  {  6684.  That  instrument 
contains  no  limitations  on  the  powers  of  the 
states  in  this  particular,  but  every  state  in  the 
Union  has  in  its  Constitution  a  provision  deny- 
ing to  the  dvll  authorities  the  right  to  control 
or  interfere  in  any  way  in  matters  purely  ec- 
clesiastical. The  people  of  no  state  in  the  Un- 
ion, as  a  political  entity,  have  any  creed  or  re- 
ligion. The  people  of  the  United  States,  as  a 
political  entity,  have  no  creed  or  religion.  Each 
individual  within  the  Jurisdiction  of  the  United 
States,  whether  he  be  within  the  limits  of  a 
state  or  elsewhere,  has  a  right  to  determine  for 
himself  all  of  those  quesdons  which  relate  to 
his  relation  to  the  Creator  of  the  universe.  No 
civil  authority  can  coerce  him  to  accept  any  re- 
ligious doctrine  or  teaching,  or  restrain  him 
from  associating  himself  with  any  class  or  or- 
ganization which  promulgates  religious  teaching. 
Whether  he  shall  adopt  any  religious  views,  or, 
if  so,  what  shall  be  the  character  of  those 
views,  and  the  persons  with  whom  he  shall  as- 
sociate in  carrying  out  the  particular  views,  are 
all  questions  addressed  to  his  individual  con- 
science, which  no  human  authority  has  the  right, 
even  in  the  slightest  way,  to  interfere  with,  so 
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long  as  his  practices  in  carrying  out  his  pe- 
culiar views  are  not  inconsistent  with  the  peace 
and  good  order  of  society."  Mack  v.  Kime»  129 
Ga.  1,  16,  58  S.  E.  184>  191  (24  L.  R.  A.  [N. 
S.]  075). 

2.  Religious  Societies  €=s>12(6)— Rules  or 
Oboanization— Decisions  or  EccussiAsn- 
GAL  Tribunals. 

"When  an  individual  becomes  a  member  of 
a  religious  organization,  his  uniting  with  it  is 
his  voluntary  act,  and  he  becomes  bound  by  the 
rules  and  usages  of  the  organization.  *  *  * 
As  to  fill  matters  purely  ecclesiastical,  he  is 
bound  by  the  decisions  of  the  tribunal  fixed  by 
the  organization  to  which  he  belongs,  as  an  ar- 
biter to  determine  the  disputed  questions  re- 
lating to  matters  peculiarly  within  the  province 
of  the  organization."  Mack  v.  Kime,  supra. 
Thus  the  courts  of  law  must  not  and  cannot 
seek  to  disturb,  alter,  or  interfere  with  judg- 
ments thus  rendered  upon  matters  of  church 
doctrine  or  discipline. 

3.  liiBEL  and  Slandeb  «=s>45(3),  61(4)— Pbiv- 
ileoed  Communications  —  Discipline  or 
Chubch  Membeb—Malice. 

(a)  The  law  recognizes  the  necessity  and 
propriety  of  an  investigation  by  a  church  of 
alleged  misconduct  on  the  part  of  its  mem- 
bers^ and  charges  which  may  be  preferred  ei- 
ther orally  or  in  writing  in  the  bona  fide  dis- 
charge of  such  a  duty  are  to  be  taken  as  priv- 
ileged communications,  and  will  be  thus  ac- 
counted when  made  in  good  faith,  even  though 
they  should  in  fact  be  entirely  erroneous. 

(b)  But  if  such  charges  are  actually  known 
to  be  false  at  the  time  they  are  entered,  and 
are  maliciously  and  willfully  made,  with  the 
purpose  and  intent  of  injuring  another,  they 
cannot  be  regarded  as  privileged,  and  the  occa- 
sion and  circumstances  of  their  making  will  af- 
ford no  protection.  Etchison  v.  Pergerson,  88 
Ga.  620,  15  S.  B.  680;   Civ.  Code  1910,  |  4437. 

4.  Demubbeb  to  Petition. 

Under  the  foregoing  rulings,  It  was  error 
to  sustain  the  defendants*  demurrer  and  dismiss 
the  petition. 

Error  from  Superior  Court,  Douglas  Coun- 
ty; A.  I*  Bartlett,  Judge. 

Suit  by  W.  H.  SwaflTord  against  W.  R. 
Keaton  and  others.  Demurrer  to  petition 
sustained  and  petition  dismissed  and  plain- 
tifr  excepts  and  brings  error.    Reversed. 

See,  also,  147  Oa.  491,  94  S.  E.  568. 

W.  H.  Swafford  sued  W.  R.  Keaton,  M.  M. 
Daniel,  D.  W.  Daniel,  J.  T.  Lee,  and  Thomas 
Games  In  Douglas  superior  court,  claiming 
damages  in  the  sum  of  $10,000.  Petitioner 
alleges: 

That  he  had  been  a  member  In  good  stand- 
ing of  Cold  Springs  Primitive  Baptist 
Church,  located  in  said  county,  and  that  on 
the  Saturday  before  the  first  Sunday  in  April, 
1917,  a  regular  preaching  day  for  said 
church.  Rot.  Thomas  Cames  announced  the 
call   of    a   church   conference;    whereupon. 


without  any  previous  notice  to  petitioner, 
the  clerk  Informed  Rev.  Oames  that  a  cer- 
tain charge  had  been  handed  in  against  the 
said  W.  H.  Swafford,  and  In  the  presence  of 
the  public  assembly.  Including  petitioner, 
his  wife,  their  sons  Kind  daughters,  neighbors, 
and  friends,  as  well  as  many  members  of 
said  church,  proceeded  to  read  said  charge. 
In  form  as  follows: 

"After  careful  investigation  of  the  report, 
we  the  undersigned  brothering  of  the  Primitive 
Baptist  Church  at  Cold  Springs  deem  it  our 
duty  to  present  a  charge  against  Brother  W. 
H.  Swafford  for  making  what  we  consider  a 
false  aflSdavit  to  avoid  paying  the  sum  of  |I1.75 
court  cost  in  making  an  appeal  in  a  lawsuit  be- 
tween him  and  J.  T.  Duncan  from  the  justice 
court  to  the  superior  court.  This  being  what 
is  usually  termed  a  pauper  oath.  [Signed]  W. 
R.  Keaton.    W.  M.  DanieL    D.  W.  Daniel.*' 

That  while  the  paper  thus  read  was  signed 
by  only  three  of  the  defendants,  its  prepctra- 
tion  and  publication  as  aforesaid  was  the 
joint  and  several  action  of  all  five  of  the  de- 
fendants named,  who,  It  Is  alleged,  bad  pre- 
viously conspired  together  to  write  and  pub- 
lish the  same.  That  although  petitioner  then 
and  there  arose  and  disclaimed  any  pre- 
vious notice  that  the  charge  would  be  pre- 
ferred, and  though  he  attempted  to  be  heard 
in  explanation  and  defense,  and  sought  to 
have  the  matter  Investigated  before  it  came 
up  for  consideration,  the  said  Thomas  Cames 
would  not  permit  any  discussion  In  his  be- 
half, Bud  made  the  announcement  that  the 
church  was  going  to  exclude  petitioner,  and 
that  any  member  of  the  church  who 
voted  to  retain  him  would  be  likewise  ex- 
cluded. That  upon  the  vote  being  then  and 
there  taken  6  members  voted  to  retain  pe- 
titioner, and  28,  acting  under  the  intimida- 
tion of  the  said  Rev.  Cames,  voted  to  ex- 
clude him,  whereupon  the  said  Carnes  an- 
nounced that  such  6  members  wouM  be  given 
until  the  next  regular  meeting  day,  to  make 
acknowledgment  for  having  voted  to  retain 
I)etltloner,  and  that,  In  the  event  this  was 
not  done,  they  would  be  excluded.  Petitioner 
alleges  that  the  charge  as  prepared  and  read 
was  knowingly  and  maliciously  false,  that 
It  was  intended  by  defendants  to  Injure  and 
damage  petitioner,  and  that  It  resulted  In 
the  defamation  of  petitioner's  character  and 
standing,  and  exposed  him  to  public  hatred, 
contempt,  and  ridicule,  all  to  his  Injury  and 
damage  in  the  amount  claimed. 
^  The  defendants  entered  a  demurrer  to  the 
petition  on  the  following  grounds: 

"1.  This  court  has  no  jurisdiction  of  said 
cause,  same  being  privilege  matters  growing  out 
of  and  concerning  the  deliberations  of  a  church 
body  and  tribuncd,  no  property  right  being  in- 
volved. 

"2.  The  petition  shows  on  its  face  that  this 
question  and  all  matters  complained  of  transpir* 
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ed  in  an  ecclesiastic  court  and  tribunal,  said 
tribunal  being  within  its  power,  authority,  and 
jurisdiction,  and  only  a  question  of  doctrines  of 
a  church  and  crime  and  discipline  concerning 
and  involving  such  questions,  this  court  has  no 
jurisdiction  in  such  matters." 

The  court  sustained  the  demurrer  and 
dismissed  the  petition,  and  the  plaintiff  ex- 
cepted. 

James  ft  Bedgood,  of  Atlanta,  for  plain- 
tiff In  error. 

J.  H.  McLarty,  J.  R.  Hutcheson,  and  Astor 
Merritt,  all  of  Douglasville,  for  defendants 
in  error. 

JENKINS,  J.  (after  stating  the  facts  as 
labove).  [1-4]  The  rules  of  law  which  in 
our  opinion  touch  upon  and  govern  this  case 
are  set  forth  in  the  headnotes.  In  a  case  of 
this  particular  character  it  may  not,  how- 
ever, be  amiss  to  state  plainly  thsat,  the  Judg- 
ment of  the  court  below  having  been  based 
purely  upon  a  question  of  law  as  raised  on 
demurrer,  neither  the  judgment  of  that  court 
nor  the  Judgment  of  this  court  either  ex- 
presses or  intimites  any  opinion  whatever  as 
to  what  is  the  truth  as  to  any  issue  of  tACt 
involved. 

Judgment   reversed. 

wade;  C.  J.,  aad  LUKE,  J.,  concur* 


(28  Qa.  App.   216) 

COSMOPOLITAN  LIFE  INS.  CO.  ▼.  HEAD. 

(No.  9869.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

Jan.  14,  1919.) 

(8yUabu$  hy  the  Court.) 

1.  Bills  and  Notes  «=^150(1),  842,  343,  865 
(l>— '*Neootiablb  Instsumsnt*'— Rights  or 

HOLDSB. 

The  note  sued  upop  was  by  its  terms  pay- 
able to  the  order  of  the  maker.  It  appears  to 
have  been  simply  indorsed  by  him,  ''H.  J. 
Head,*'  and  to  have  been  also  and  further  in- 
dorsed as  follows:  "Pay  to  The  Cosmopolitan 
Life  Ins.  Co.  of  Atlanta,  6a.,  or  order.  Cos- 
mopolitan Life  Insurance  Company,  by  Wm.  A« 
Wright,  Ins.  Com'r.,  State  of  Georgia,  hi 
charge."  Cosmopolitan  Life  Insurance  Compa- 
ny and  The  Cosmopolitan  Life  Insurance  Com- 
pany being  entirely  different  and  distinct  cor- 
porations. Suit  thereon  was  brought  by  The 
Cosmopolitan  Life  Insurance  Company  as  hold- 
er. "A  promissory  note  payable  to  the  order 
of  the  maker  thereof  and  properly  indorsed  by 
him  is  a  negotiable  instrument,  and  the  holder 
is  presumed  to  be  such  bona  fide  and  for  value, 
and  is  protected  from  any  defense  set  up  by  the 
maker,  acceptor,  or  indorser,  except  non  est 
factum,  gambling,  or  immoral  and  illegal  con- 
sideration, or  fraud  in  its  procurement  by  the 


holder."  Pryor  v.  American  Trust,  etc.,  Co., 
15  Ga.  App.  822,  84  S.  E.  312.  None  of  these 
defenses  were  pleaded  in  the  instant  case. 
Knowledge  on  the  part  of  a  bona  fide  holder  of 
a  negotiable  note  that  it  was  given  in  consid- 
eration of  an  executory  contract  or  agreement 
of  the  payee,  even  though  the  consideratioa 
may  be  expressed  in  the  instrument  itself,  will 
not  deprive  the  indorsee  of  the  character  of  a 
bona  fide  holder,  unless  he  had  additional  notice 
of  the  breach  of  such  agreement  by  the  payee; 
and  it  has  been  often  held  that  such  a  trans- 
feree is  not  bound  to  make  inquiry  as  to  wheth- 
er or  not  there  has  been  such  a  failure.  Bank 
of  Commerce  v.  Barrett,  38  Ga.  126,  95  Am. 
Dec  384;  Post  v.  Abbeville  &  Waycross  Rail- 
road Co.,  99  Ga.  232,  25  S.  E.  405;  Citizens* 
Bank  of  Vidalia  v.  Greene,  12  Ga.  App.  49,  76 
S.  E.  795;  Simmons  v.  Council,  5  Ga.  App. 
386,  63  S.  E.  238;  Brooks  v.  Floyd,  12  Ga. 
App.  530,  77  S.  E.  877;  Fryer  v.  State,  12 
Ga.  App.  533,  77  S.  E.  830;  McMillan  v.  First 
National  Bank,  13  Ga.  App.  23,  78  S.  E.  734; 
Hudson  V.  Best,  104  Ga.  131,  30  S.  E.  688; 
3  R.  a  L.  1067,  {  273.  Defendant,  however, 
contends  that  the  indorsement,  "Oismopolitan 
Life  Ins.  Co.,  by  Wm.  A.  Wright,  Ins.  Com'r, 
State  of  Georgia,  in  charge,"  was  a  sufficient 
fact  of  itself  to  rebut  the  presumption  that 
plaintiff  was  a  bona  fide  purchaser  without  no- 
tice. This  contention  is  without  merit.  In 
Wade  V.  Elliott,  11  Ga.  App.  646,  76  S.  E.  989, 
it  is  held  that  the  law  presumes  that  a  holder 
of  a  negotiable  paper  bought  it  before  maturity 
and  for  value,  and  that  a  transfer  by  a  bank- 
rupt court  did  not  prevent  the  transferee  from 
being  a  bona  fide  purchaser. 

[Ed,  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negotia- 
ble Instrument.] 

2.  Bills  and  Notes  €=»369— Evidence  ^=:> 

370(4)— COLLATEBAL  AGBEEM£N1>— NOTICE. 

The  following  documentary  evidence  was  in- 
admissible: 

^'Cosmopolitan  Life  Insurance  Company  of 
Atlanta,  Ga.  Series  No.  2-A  39.  No.  Shares, 
2.     Receipt   for    Stock    Settlement.      Receipt 

.     $400.     Received  of  H.  J.  Head  four 

hundred  dollars  (note)  $400,  in  fuU  payment  for 
two  shares  of  the  capital  stock  of  the  Cosmo- 
politan life  Insurance  Company^  of  Atlanta, 
Ga.  It  is  understood  that  no  person  except  an 
executive  officer  of  the  company  has  or  shall 
have  power  to  bind  the  company  by  the  making 
of  any  contract  for  the  acceptance  of  the  sub- 
scription of  the  same  number  as  this  receipt. 
If  the  settlement  is  accepted,  notice  will  be 
promptly  mailed.  If  not  accepted  the  settlement 
wiU  be  promptly  returned.  Not  valid  unless 
countersigned  by  the  agent.  Dated  at  Tunnel 
Hill,  Ga.,  6/28/1912.  J.  L.  Holbrook,  Agent, 
Cosmopolitan  Life  Insurance  Company." 

The  transferee  of  a  negotiable  paper,  who  re- 
ceives it  before  it  is  due,  cannot  be  affected  by 
an  agreement  between  other  parties  thereto,  in 
the  absence  of  notice.  Dorris  v.  Farmers*  & 
Merchants'  Bank  of  Cummings,  22  Ga.  App. 
514,  96  S.  E.  450.  It  will  be  noted  that  the 
receipt  is  signed  by  Cosmopolitan  Life  Insur- 
ance Company,  an  entirely  different  and  distinct 
corporation  from  The  Cosmopolitan  Life  Insur- 
ance Company    which  sued  the  note.    No  state- 
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ment  was  made  by  counael  as  to  what  evidence 
they  proposed  to  offer  in  connection  with  the 
receipt,  and  no  foundation  was  laid  for  its  in- 
troduction, and  the  rejection  thereof  was  there- 
fore proper.  See  Hatcher  &  Go.  v.  Nat.  Bank 
of  Chambereburg,  79  Ga.  542  (2)  544,  5  S.  B. 
109. 

3.  Appeal  and  Ebbob  ^=>977(4)— Bills  and 
Notes  €=>491— Fibst  New  Tbiai/— Bubdbn 
OF  Pboof—Beview  or  Disobetxon. 

The  defendant,  having  admitted  a  prima 
facie  case,  thereby  assumed  the  onus  of  proving 
bis  defense,  and,  there  being  no  evidence  what- 
ever introduced  in  his  behalf,  a  verdict  in  favor 
of  the  plaintiff  was  demanded,  and  the  trial 
jadi^e's  grant  of  a  first  new  trial  must  be  con- 
trolled.  1 

Error  from  Superior  Court,  WMtfield 
County ;   M.  C.  Tarver,  Judge. 

Suit  by  The  Cosmopolitan  Life  Insurance 
Company  against  H.  J.  Head.  Verdict  for 
plaintiff,  first  new  trial  granted,  and  it  brings 
error.     Reversed. 

Moise  &  Riddell,  of  Atlanta,  for  plaintiff 
in  error. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
for  defendant  in  error. 

WADE,  CL  J.    Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(23  Ga.  App.  S17) 

SBOLET  T.  OTATB.     (No.  10118.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23, 1919.) 

(SyUahuM  hw  ihe  OowrU) 

iNDICniENT  AND  INFORMATION  ^S»124(6)-hRe- 

cEiviNQ  Stolen  Goods  ^=»5— pBosEonnoN 
— Pbiob  CONVicnoH  or  Pbznoipal. 

One  charged  with  buying  or  receiving  goods, 
knowing  them  to  have  been  stolen,  cannot  be 
indicted  and  pmiished  until  after  the  conviction 
of  the  principal  offender,  or  nntil  it  appears 
that  the  principal  offender  cannot  be  taken, 
so  as  to  be  prosecuted  and  convicted.  It  fol- 
lows that  the  principal  and  the  "accessory  aft- 
er the  fact"  cannot  be  Jointly  indicted,  where 
the  prosecution  is  under  section  168  of  the 
Penal  Code  of  1910. 

Error  from  Superior  Court,  Mitchell  Coun- 
ty ;  W.  M.  Harrell,  Judge. 

Tank  Smiley  was  convicted  of  being  a<s 
eessory  after  the  fact  to  a  burglary,  in  that 
he  received  the  property  obtained  by  the  bur- 
glary. Hia  motion  for  a  new  trial  was  over- 
ruled, and  he  brings  error.    Reversed. 


'     A.  S.  Johnson,  of  Camilla,  for  plaintiff  in 
error. 

R.  C.  Bell,  Sol.  Gen.,  of  Cairo,  and  F.  A. 
Hooper,  of  Atlanta,  for  the  State. 

BLOODWORTH,  J.  The  indictment  in 
this  case  charges  Leroy  Winchester  with  bur- 
glary, and  the  plaintiff  in  error  and  others 
as  accessories  after  the  fact,  alleging  that 
they  "did  buy  and  receive  all  of  the  pr<^erty 
from  said  Winchester  which  he  obtained  by 
the  burglary."  The  indictment  was  demur- 
red to  on  several  grounds,  among  them  that 
the  indictment  should  be  quashed  because 
the  person  who  is  alleged  to  have  committed 
the  burglary  was  Joined  "in  the  same  indict- 
ment and  the  same  count  thereof  with  the 
plaintiff  in  error,  who  was  charged  with  re- 
ceiving stolen  goods.  The  demurrer  was 
overruled,  and  a  bill  of  exceptions  pendente 
lite  was  filed.  The  case  proceeded  to  trial  and 
resulted  in  a  verdict  of  guilty.  A  motion  for 
new  trial  was  overruled,  and  this  also  is  al- 
leged as  error. 

The  learned  trial  judge  erred  in  overrul- 
ing the  demurrer  to  the  indictment.  He  ev- 
idently acted  upon  the  general  proposition 
that  the  principal  felon  and  the  accessory 
may  be  indicted  in  the  same  bilL  This  is 
true  when  they  are  Joint  offenders,  both  con- 
curring, at  least  in  intent,  in  the  commission 
of  the  same  crime.  While  the  statute  law  of 
our  state  designates  one  who  receives  stolen 
goods,  knowing  them  to  be  stolen,  an  "acces- 
sory after  the  fact,"  and  he  may  be  indict- 
ed as  such,  this  is  not  strictly  iu  accord  with 
the  definition  of  an  accessory  after  the  fact 
as  given  in  our  Code.  The  isolated  fact  that 
one  receives  stolen  goods,  knowing  them  to 
be  stolen,  does  not  make  the  receiver  guilty 
as  an  "accessory  after  the  fact,"  under  the 
Code  definition  thereof  above  quoted ;  but  he 
would  be  such  if,  in  addition  to  receiving  the 
goods,  and  after  full  knowledge  that  a  crime 
had  been  committed,  he  "conceals  it  from 
the  magistrate,  and  harbors,  assists,  or  pro- 
tects the  person  charged  with  or  convicted  of 
the  crime."  Penal  Code  1910,  §  47.  In  Lloyd 
V.  State,  42  6a.  221,  Chief  Justice  Lochrane 
said: 

'To  receive  stolen  goods,  knowing  them  to 
be  stolen,  did  not  fall  under  any  of  the  defini- 
tions of  the  common  law,  and  did  not  consti- 
tute the  receiver  an  accessory,  but  was,  in  it- 
self, a  distinct  and  separate  offense.  1  Bishop, 
S  498.  The  receiver  of  stolen  goods,  knowing 
them  to  be  stolen,  is  not  an  accessory,  accord- 
ing to  our  definition,  because  he  renders  no 
aid  to  the  principal  felon.  Nor,  in  speaking  of 
the  common  law,  do  we  overlook  the  statute, 
8  and  4  W.  &  M.,  or  of  1  and  5  Anne,  but 
after  a  review  of  the  whole  subject,  and  in 
view  of  the  provisions  of  our  own  Code,  which 
makes  this  a  distinct  offense  as  accessory  aft- 
er the  fact,  we  lay  down  the  true  test  to  be 
to  consider  whether  what  he  did  was  done  by 
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way  of  personal  help  to  his  pzindpal,  with  a 
view  to  enable  the  principal  to  elude  punish- 
ment.'* 

We  have  not  overlooked  the  fact  that  ift 
Bleber  v.  State,  45  Ga.  569,  the  headnote  Is 
as  follows: 

"One  who  buys  or  receives  goods,  chattels, 
money,  or  other  effects  that  have  been  stolen, 
or  feloniously  taken  from  another,  knowing  the 
same  to  have  been  stolen,  or  feloniously  taken, 
may  be  indicted  as  an  'accessory  after  the 
fact,'  under  the  provisions  of  the  4420th  sec- 
tion of  the  Code  [section  168  of  the  Penal 
Code  of  1910];  that  section  creates  and  de- 
fines a  distinct  offense." 

It  is  true  that  under  section  168  of  the 
Penal  Code  of  1910  the  indictment  may  prop- 
erly designate  one  who  receives  stolen  goods 
as  an  "accessory  after  the  fact"  However, 
Bleber  was  not  indicted  with  the  principal, 
and  the  indictment  "set  forth  the  plea  of 
guilty  of  the  principals  to  an  Indictment  that 
had  been  found  against  them  for  simple  lar- 
ceny." In  the  case  of  Llcette  v.  State,  75  Ga. 
253,  Mr.  Justice  Hall  follows  the  Code,  and 
designates  one  who  receives  stolen  goods, 
knowing  them  to  be  stolen,  as  an  accessory 
after  the  fact;  yet  he  distinctly  rules  that 
the  statute  requires  the  prosecution  and  con- 
viction of  the  principal  before  the  •'accesso- 
ry" can  be  tried.  In  Jordan  v.  State,  66  Ga. 
92,  the  first  headnote  is  as  follows: 

"An  indictment  for  this  offense,  under  section 
4488  of  the  Code,  should  allege  that  the  prin- 
cipal thief  has  been  tried  and  con/vicied  of  the 
offense;  if  such  principal  cannot  be  taken  so  as 
to  be  prosecuted  and  convicted,  then  the  acces- 
sory in  receiving  the  stolen  goods  should  be  in- 
dicted under  section  4489  for  a  misdemeanor." 
(Italics  ours.) 

Sections  4488  and  4489,  referred  to  in  the 
headnote  quoted  above,  are  sections  168  and 
169  of  the  Penal  Code  of  1910.  The  third 
headnote  in  that  case  is  in  part  as  follows: 

**The  indictment  should  specify  the  particular 
offense  of  tchich  the  principal  thief  was  oon- 
videdj  whether  larceny  from  the  person  or  the 
house  or  simple  larceny  or  burglary,  so  that 
the  record  of  the  court--^e  pleadings— shall 
show  that  the  judgment  or  sentence  is  right  ac- 
cording to  the  case  made."     (Italics  ours.) 

While  Mr.  Justice  Lumpkin  in  Martin  t. 
State,  95  Ga.  478,  20  S.  E.  271,  referred  to 
the  above  ruling  in  the  Jordan  Case  and  said 
its  correctness  "admits  of  grave  doubt,"  it 
has  not  been  overruled,  but  the  same  prin- 
ciple was  positively  asserted  in  Rogers  r. 
Brown,  138  Ga.  750,  75  S.  E.  1131  (3),  where 
Mr.  Justice  Atkinson  ruled  that  an  indict- 
ment was  fatally  defective  whidi  charged 
the  accused  with  "being  accessory  after  the 
fact  by  receiving  stolen  goods,  knowing  them 


to  be  stolen,  and  the  indictment  failed  to  al- 
lege that  the  principal  thief  had  been  con- 
victed (Penal  Ck>de,  {  168),  or  that  the  prin- 
cipal thief  could  not  be  taken  so  as  to  be 
prosecuted  and  convicted  (Penal  Code,  § 
169)"— citing  Jordan  v.  State,  56  Ga.  92.  The 
ruling  in  the  Jordan  Case  was  also  approv- 
ed and  followed  in  Butler  ▼.  State,  57  Ga. 
610.  In  Roberts  v.  State,  18  Ga.  App.  529, 
89  S.  E.  1055,  will  be  found  an  interesting 
and  ludd  discussion  of  a  question  somewhat 
analogous  to  the  one  sub  judlce ;  C!hief  Judge 
Wade  concluding  the  opinion  thus: 

"It  is  true  the  indictment  in  the  case  under 
consideration  charged  the  defendant  with  re- 
ceiving, harboring,  and  concealing  a  guilty  per- 
son, knowing  such  person  to  be  guilty.  How- 
ever, it  cannot  be  reasonably  contended  that 
the  defendant  knew  that  the  principal  offender 
charged  with  the  conmiission  of  a  felony  was 
leffoUy  guilty,  since  under  our  law  every  per- 
son accused  of  crime  is  presumed  to  be  inno- 
cent until  the  contrary  is  established  by  legal 
proof,  or,  in  other  words,  until  he  has  been 
tried  and  convicted  in  a  court  of  competent 
jurisdiction.  It  would  certainly  present  an 
anomalous  state  of  affairs,  should  one  be  indict- 
ed and  convicted  as  an  accessory  after  the  fact, 
and  thereafter  the  principal  offender  be  tried 
and  found  not  guilty.  As  in  a  great  measure  a 
safeguard  against  such  results,  the  statute  rel- 
ative to  accessories  before  or  after  the  fact 
wisely  provides  in  effect  (as  construed  by  the 
courts)  that  only  after  the  conviction  of  the 
principal  offender,  or  where  such  offender  can- 
not be  taken,  so  as  to  be  prosecuted  and  pun- 
ished, can  an  alleged  accessory  be  indicted  and 
tried." 

It  therefore  appears  settled,  under  the  rul- 
ings of  the  courts  of  last  resort  in  our  state, 
that— 

"Only  after  the  conviction  of  the  principal 
offender  or,  where  such  offender  cannot  he  tak- 
en, so  as  to  be  prosecuted  and  punished,  can 
an  alleged  accessory  be  Indicted  and  tried." 

An  examination  of  all  the  cases  cited  by 
counsel  for  the  state  will  show  that  they  are 
not  in  conflict  with  what  is  here  decided. 
Under  the  foregoing  rulings,  the  person  com- 
mitting the  burglary  and  the  receiver  of  the 
stolen  goods  cannot  be  joined  in  the  same  in- 
dictment. It  might  be  well  for  the  Legisla- 
ture to  take  some  action  in  reference  to  the 
proposition  under  discussion,  and  provide  for 
the  indictment  of  an  accessory  before  the  tri- 
al of  the  principal.  In  the  instant  case,  the 
court  having  erred  in  overruling  the  demur- 
rer to  the  indictment,  the  further  proceedings 
were  nugatory. 

Judgment  reversed. 

BROYLES,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 
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(111  8.  C.  86S) 
STATE  Y.  HEARST  et  aL     (No.  10131.) 

(Supreme  (3ourt  of  South  Carolina.     Jan.  25» 

1910.) 

Cbihinai,  Law  ^=>784(4)  —  Inbt&uctions — 
gibcumstantial  evidence. 
Instruction  explaining  difference  between  di« 
rect  and  circumstantial  evidence,  stating  that 
■tate  "relies  upon  certain  circumstances  from 
which  it  expects  the  jury  to  draw  the  inferences 
of  guilt,"  was  not  objectionable  on  ground  that 
state  had  no  right  to  expect  defendiLnt  to  be 
found  guilty. 

Appeal  from  C^eral  Sessions  (I!irciiit  Oourt 
of  Abbeville  (bounty ;  S.  W.  G.  Shlpp,  Judge. 

John  Hearst  and  George  Garter  were  con- 
victed of  grand  larceny,  and  they  appeaL 
Affirmed. 

J.  Howard  Moore,  of  Abbeville,  for  appel- 
laDt& 

H.  S.  BlaclLwell,  Sol.,  of  Laurens,  for  the 
State. 

HYDBICK,  J.  Appellants  were  convicted 
or  grand  larceny,  the  theft  of  a  bale  of  cot- 
ton. The  state  relied  entirely  upon  drcum- 
stantial  evidence.  The  court  instructed  the 
Jury  that  the  accused  were  presumed  to  be 
Innocent  until  their  guilt  was  established  to 
tlie  satisfacticm  of  the  jury  beyond  a  reason- 
able doubt  The  court  then  explained  the 
difference  between  direct  and  circumstantial 
evidence,  and  clearly  and  correctly  stated 
the  rules  by  which  the  jury  should  be  £^ded 
in  the  consideration  of  circumstantial  evi- 
dence. In  the  course  of  the  charge  the  court 
said: 

"There  is  no  direct  testimony  here  that  the 
defendants  stole  this  bale  of  cotton.  No  wit- 
ness has  gotten  on  the  stand  and  sworn  that 
lie  saw  these  defendants  take  the  cotton  and 
carry  it  away,  but  the  state  has  relied  upon 
circumstantial  testimony ;  that  is,  it  relies  upon 
certain  circumstances  from  which  it  expects  the 
jury  to  draw  the  inference  of  guilt" 

Appellants  assign  error  in  the  last  sentence 
quoted,  to  wit,  that  the  state  "relies  upon 
certain  circumstances  from  which  it  expects 
the  Jury  to  draw  the  inference  of  guilt." 
They  argue  that  this  was  error,  because,  in 
no  case,  does  the  state  expect  the  jury  to  find 
a  defendant  guilty,  but  it  is  the  duty  of  the 
state  merely  to  lay  the  facts  and  drcum^ 
stances  before  the  Jury  for  their  considera- 
tioQ.  The  objection  Is  wholly  unfounded. 
The  instruction  was  neither  erroneous  nor 
prejudicial.  To  what  purpose  would  the 
state  introduce  any  evidence,  if  it  did  not 
expect  the  jury  to  draw  from  it  an  inference 
of  guilt? 

Judgment  affirmed. 

GARY.  C.  J.,  and  WATTS,  FRASBR,  and 
GAGEX  JJ.,  concur. 


(Ill  S.  C.  862) 
STATE  ▼.  MARTIN.    (No.  10123.) 

(Supreme  Gourt  of  South  (Carolina.     Jan.  21, 

1919.) 

1.  Gbihinal  Law  <Ss:>823(16)— Habmixss  Eb- 

BOB— INSTBUCTIONS. 

An  instruction  upon  conspiracy  in  the  trial 
of  one  of  two  defendants  accused  of  using  an 
automobile  without  owner's  consent  and  ma- 
licious mischief  to  personal  property,  if  error, 
was  harmless,  where  the  court  instructed  that 
there  was  no  charge  of  conspiracy. 

2.  Gbihinal   Law   <S=>1059(2)— Appkai/—Bz- 
dfemoNS. 

Exceptions  which  are  too  general  will  not  be 
considered. 

Appeal  from  General  Sessions  Circuit  Court 
of  Greenville  County ;  John  S.  Wilson,  Judge. 

B.  B.  Martin  was  convicted  of  using  an  au- 
tomobile without  the  owner's  consent  and  of 
malicious  mischief  to  personal  property,  and 
he  appeals.    Affirmed. 

H.  P.  Burbage,  of  Greenville,  for  appellant 
Solicitor  J.  Robert  Miartin,  of  Greenville, 
for  the  State. 

WATTS,  J.  The  defendant  was  tried  alone 
on  a  joint  indictment  with  one  George  Wil- 
liams, alleging  joint  use  of  an  automobile 
without  owner's  consent,  and  malicious  mis- 
chief to  personal  property.  The  absent  de- 
fendant was  in  the  army.  The  defendant 
was  tried  before  Judge  Wilson  and  a  jury 
at  the  court  of  general  sessions  for  Green- 
ville county.  After  conviction  and  sentence, 
defendant  appeals  and  by  thirteen  exceptions 
imputes  error  and  seeks  reversal.  The  first 
six  exceptions  present  the  same  question. 

[1]  Was  it  error  to  charge  law  with  refer- 
ence to  conspiracy,  under  the  circumstances 
as  developed  under  the  evldencce  in  the  case? 
We  see  no  incorrectness  in  the  law  as  charg- 
ed by  his  honor.  The  court  instructed  the 
jury  that  there  was  no  charge  of  conspiracy, 
and  this,  in  any  phase  of  the  case,  was  harm- 
less and  not  prejudicial,  and  the  jury  had 
the  right  to  pass  upon  all  the  facts  of  the 
case  and  apply  the  facts  applicable  to  the 
law  as  charged  by  his  honor,  and  these  ex- 
ceptions cannot  be  sustained  as  the  law 
charged  was  correct  These  exceptions  are 
overruled. 

Exceptions  7,  10,  and  11  complain  of  er- 
ror in  that  the  court  charged  upon  the  facts. 
The  exceptions  are  overruled,  being  without 
merit 

Exception  8  is  overruled,  being  without 
merit 

[2]  Exceptions  9  and  12  are  overruled. 
These  exceptions  are  too  general  for  consid- 
eration. 

Exception  13  is  overruled.   There  was  suf- 
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flclent  evidence  to  support  the  verdict    All 
exceptions  overruled. 
Judgment  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  ERASER, 
and  GAGE,  JJ.,  concur. 


(Ill  a  C.  864) 

WE>STINGHOUSE  ELECTRIC  &  MFG.  CO. 

▼.    GLENCOE    COTTON    MILLS. 

(No.  10134.) 

(Supreme  Court  of  South  Carolina.     Jan.  25, 

1919.) 

Trial  ^=»295(11)  —  Construction  as  a 
Whole. 
Where  charge  17  pages  long  gave  jury  a 
broad  correct  rule  aa  to  measure  of  damages, 
the  fact  that  an  inconsistent  and  incorrect  rule 
was  also  given  will  not  justify  reversal,  where, 
considered  in  its  entirety,  it  is  not  made  to 
appear  that  such  inconsistent  rule  was  preju- 
dicial to  appellant. 

Eraser  and  Hydrick,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  (Tircoit  Court 
of  Richland  County ;  J.  W.  DeVore,  Judge. 

Action  by  the  Westlnghouse  Electric  & 
Manufacturing  Company  against  the  Glaicoe 
Cotton  Mills.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Nettles  ft  Tobias,  of  €k>lumbia«  for  appel- 
lant 

Barron,  McKay,  Frierson  ft  Moffatt,  of 
Columbia,  for  respondent. 

GARY,  C  J.  The  following  statement  ap- 
pears in  the  argument  of  the  appellant's  at- 
torneys: 


Hi 


Owing  to  the  fact  that  there  is  little  differ- 
ence between  the  testimony,  at  the  first  trial 
and  the  second,  we  and  our  colleagues  have 
thought  it  well  to  relieve  the  court  from  read- 
ing the  testimony  anew;  and  to  state  to  the 
court  that  the  decision  in  the  first  case  (106 
S.  C.  133  [90  S.  £>.  5261)  together  with  the  state- 
ment in  the  case  and  exceptions  herein,  correct- 
ly set  forth  the  substance  of  the  testimony  nec- 
essary for  the  consideration  of  this  appeaL* 


»» 


In  discussing  the  exceptions,  the  appel- 
lant's attorneys  say: 

"The  jury  was  given  a  broad  correct  rule  as 
to  the  measure  of  damages,  but  they  were  also 
given  an  inconsistent  and  incorrect  rule.  We 
cannot  say  which  they  followed.** 

The  charge,  whidi  was  17  pages  In  length, 
must  be  considered  in  its  entirety.  In  a 
charge  of  such  length,  it  is  not  surprising  If 
expressions  were  used,  which,  standing  alone, 
might  be  regarded  as  erroneous.  Tbis  action 
was  commenced  in  1013,  and  there  should  be 
an  end  of  litigation,  unless  there  was  preju- 
dicial error. 

None  of  the  exceptions  can  be  sustained, 
for,  even  conceding  that  there  was  error  In 
the  particulars  therein  specified,  it  has  not 
been  made  to  appear  that  it  was  pr^udidaL 

Afiirmed. 

WATTS  and  GAGi;  JJ.,  concur* 

FRASER,  J.  (dissenting).  I  think  excep- 
tions 4  and  6  should  be  sustained. 

I  think  the  charge  complained  of  is  dearly 
erroneous.  When  there  are  two  statements, 
one  general  and  the  other  spedflc,  the  q)e- 
ciflc  statement  restricts  the  rule  to  the  spe- 
cific statement 

HYDRICK,  J.»  ccmcurs. 
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(111  S.  C.  366) 

STATE  ▼.  MARTIN.    (No.  10144.) 

(Supreme  Court  of  South  Carolina.     Feb.  1, 

1919.) 

Landlobd  and  Tenant  ^=»333  —  Abandon- 
ment OF  CONTBACT  TO  FABM  LAND — CRIM- 
INAL Liability. 

Defendant,  who  entered  into  contract  where- 
by prosecutor  was  to  pay  him  $7  a  month  and 
let  him  have  five  acres  of  land  to  cultivate  as 
part  payment  of  his  wages,  held  not  guilty  of 
violating  Cr.  Code  1912,  {  500,  making  yiolation 
of  agreement  to  farm  lands  a  misdemeanor,  be- 
cause he  failed  to  work  the  five  acres. 

Appeal  from  Gommon  Pleas  Circuit  Court 
of  Clarendon  County;  Frank  B.  Gary,  Judge. 

Junius  Martin  was  indicted  and  tried  be- 
fore a  magistrate  upon  a  charge  of  abandon- 
ing land  rented.  He  was  convicted  and  sen- 
tenced, and  appealed  to  the  circuit  court, 
which  dismissed  the  prosecution,  and  the 
State  appeals.    Exception  overruled. 

The  exception  is  as  follows: 

The  circuit  judge  erred,  it  is  respectfully  sub- 
mitted, in  deciding  that  section  50O  of  the  Code 
applied  only  to  cases  in  which  die  land  was 
rented  for  a  cash  rental  and  could  not  apply 
in  cases  where  the  rent  was  to  be  paid  in 
labor;  it  being  respectfully  submitted  that  it 
is  immaterial  for  the  purpose  of  the  prosecution 
whether  the  plaintiff  rented  land  for  a  money 
rental  and  failed  to  pay  the  rent  and  abandoned 
the  land,  or  rented  it  upon  a  promise  to  perform 
labor  as  rent  and  failed  to  perform  the  labor 
and  abandoned  tiie  land. 

Frank   A.  McLeod,   Sol.,  of  Sumter,  and 

Durant  &  EUerbe,  of  Manning,  for  the  State. 

J.  H.  Lesesne,  of  Manning,  for  respondent 

FRASEK,  J.  This  is  an  appeal  by  the 
state.  The  whole  case  is  summed  up  in  this 
quotation  from  the  order  of  the  circuit  Judge. 
The  appellant  says: 


It 


*The  prosecutor  claims  that  he  made  a  con- 
tract with  the  defendant  by  which  he  was  to 
pay  him  $7  per  month  and  let  him  have  five 
acres  of  land  as  part  payment  of  his  wages,  and 
that  he  also  rented  to  him  one  acre  of  land, 
which  one  acre  he  abandoned  without  just  cause 
or  excuse.  This  prosecution  cannot  be  main- 
tained on  account  of  defendant  having  aban- 
doned the  five  acres  mentioned  in  the  contract 
for  the  reason  that  the  defendant  took  the  right 
to  work  this  land  as  a  part  of  his  wages,  and  if 
be  did  not  see  fit  to  avail  himself  of  the  right 
to  work  it,  such  failure  to  work  could  not  be 
regarded  as  an  abandonment  of  farm  land  such 
as  is  contemplated  in  the  statute/  ** 

"This  involves  a  construction  of  section  500, 
Criminal  Code  1912,  which  reads  as  follows: 

***Sec.  500.  Violatinff  Agreement  to  Farm 
Lands  Made  a  Miedemeanor— Penalty, — ^Any 
person  or  persons  who  shall  hereafter  go  into 
possession  of  any  farming  land  of  another,  or 
shall  enter  into  a  written  agreement  or  contract 


to  go  into  possession  of  the  farming  land  of 
another,  as  a  tenant  or  under  a  contract  to 
farm  and  cultivate  said  land,  and  shall,  with- 
out just  cause  or  excuse,  leave,  desert  or  quit 
the  lands  so  leased  or  contracted  for,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  be  fined 
not  less  than  twenty-five  dollars  or  more  than 
one  hundred  dollars,  or  suffer  imprisonment  not 
less  than  five  nor  more  than  thirty  days,  in  the 
discretion  of  the  court.  Any  person  who  shall 
violate  any  of  the  contracts  mentioned  in  this 
section  shall  be  deemed  guilty  of  a  misdemeanor, 
and  be  fined  not  less  than  twenty-five  dollars 
nor  more  than  one  hundred  dollars,  or  suffer 
imprisonment  not  less  than  five  nor  more  than 
thirty  days,  In  the  discretion  of  the  court.* " 

The  statute  under  which  the  defendant  was 
indicted,  provides  a  punishment  for  "any  per- 
son who  shall  violate  any  of  the  contracts 
mentioned  in  this  section."  The  prosecuting 
witness  testifies: 

"This  agreement  between  us  was,  I  was  to 
give  Junius  Martin  (the  defendant)  $7.00  per 
month  and  five  acres  of  land  and  the  mule  and 
plow  one  day  out  of  each  week,  to  plow  said 
five  acres  of  land  only.  Also  3  lbs.  of  meat  and 
1  peck  of  meal  each  week  during  this  contract 
beginning  the  8th  day  of  January  and  to  work 
for  nine  months." 

So  far  as  the  record  shows,  it  was  no  more 
a  crime  to  fail  to  work  the  land  than  to  re- 
ceive the  money,  meat,  or  meal. 

There  is  but  one  exceptipn,  and  that  Is 
overruled. 

OARY,  C.  J.,  and  HYDRICK,  WATTS, 
and  GAGE,  JJ.,  concur. 


(Ill  S.  G.  833) 
MIIiLEB  V.  GOODWIN  et  al.     (No.  10125.) 

(Supreme  Court  of  South  Carolina.     Jan.  21 

1919.) 

1.  Reference  ^=»26  —  Pboceedings  —  Right 
TO  Make. 

A  resident  jadge  in  chambers  may  refer 
cause  to  master  for  taking  of  testimony  during 
term  time  after  proper  notice,  notwithstanding 
that  notice  of  application  for  reference  had  been 
made  to  presiding  judge  in  same  county. 

2.  Appeal  and  Ebbob  ^=»91(7)— Obdebs  Ap- 
pealable. 

An  order  of  reference  to  master  for  taking 
of  testimony  by  resident  judge  in  chambers  dur- 
ing term  time  and  after  proper  notice,  not  af- 
fecting substantial  rights,  is  not  appealable. 

Appeal  from  Common  Pleas  Circuit  Ck>art 
of  Richland  County;  W.  H.  Townsend, 
Judge. 

Action  by  E.  McKay  Miller  against  (George 
Goodwin,  Gus  P.  Wiles,  and  others.    Prom 
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an  order  referring  cause  to  the  master,  the 
defendants  named  appeal.    Affirmed. 

B.  B.  Evans,  of  Columbia,  for  appellants. 
Hunter  A.   Glbbes,   of  Columbia,   for  re- 
spondent. 

WATTS,  J.  [1,2]  This  is  an  appeal  from 
an  order  of  his  honor  Judge  Townsend,  resi- 
dent judge  of  the  Fifth  circuit,  referring  the 
cause  to  the  master  made  in  term  time  while 
a  presiding  judge  was  holding  the  court  of 
the  Fifth  circuit.  Notice  having  been  given 
that  application  would  be  made  to  the  pre- 
siding judge  for  an  order  of  reference,  but 
this  notice  was  withdrawn,  and  notice  given 
that  application  would  be  made  to  the  resi- 
dent Judge.  The  appeal  raises  the  question 
whether  the  resident  circuit  judge  at  cham- 
bers has  jurisdiction  to  grant  after  notice  an 
order  of  reference  to  take  testimony  after 
notice  of  application  for  a  similar  order  has 
been  made  that  application  would  be  made  to 
the  presiding  judge  holding  court  in  the  same 
county.  There  is  no  merit  in  the  appeal.  An 
order  of  this  kind  can  be  made  either  by  the 
presiding  or  resident  Judge  after  proper  no- 
tice. No  substantial  rights  of  the  appellants 
have  been  violated,  and  the  order  appealed 
from  is  not  appealable. 

Judgment  affirmed. 

GARY,  C.  J;,  and  HYDRIOK,  FRASBR, 
and  GAGE,  JJ.,  concur. 


(Ill  S.  C.  866) 

STATE  V.  MARSHALL.    (No.  10128.) 

(Supreme  Court  of  South  Carolina.     Jan.  22, 

1019.) 

1.  Homicide  ^=»203(5)— Dying  Declarations 
—Hope  of  Life. 

To  make  a  dying  declaration  admissible,  do- 
ceased,  at  time  of  making  declaration,  mast  have 
lost  all  hope  of  life. 

2.  HauioiDE    ^=»203(5)  —  Dtino    Deglaba- 
TioNS— Hope  of  Life. 

It  does  not  necessarily  follow  that  because 
deceased  sends  for  a  physician,  or  asks  that 
one  be  sent  for,  he  has  any  hope  of  life  from 
the  timely  aid  of  such  physician,  for  he  may 
want  physician  to  relieve  suffering. 

8.  Homicide  ^»218— Dying  Declarations— 
Determination  of  Deceased's  Condition. 
Whether  deceased  was  in  such  condition,  at 
time  of  making  alleged  dying  declaration,  that 
declaration  is  admissible,  is  primarily  for  the 
trial  court. 

4.  Homicide  ^=:»3dl— Review— Discretion  of 
Court. 

Trial  court's  ruling  that  conditions  under 
which  deceased  made  alleged  dying  declarations 
were  such  as  to  make  declarations  admissible 


will  not  be  reversed  on  appeal,  unless  dearly 
erroneous  and  prejudicial. 

Appeal  from  General  Sessions  Circuit 
Court  of  Lancaster  County;  S.  W.  G.  Shipp, 
Judge. 

Duir  Marshall  was  convicted  of  man- 
slaughter, and  he  appeals.     Affirmed. 

John  T.  Green,  of  Lancaster,  for  appel- 
lant 

J.  K.  Henry,  S<^.,  of  Chester,  and  d  N. 
Sapp,  of  Columbia,  for  the  State. 

HTDRICK,  J.  On  indictment  for  murder, 
appellant  was  convicted  of  manslaughter. 
The  only  assignment  of  error  is  in  the  admis- 
sion of  the  alleged  dying  declaration  of  de- 
ceased, who  was  shot  about  10  o'clock  at 
night,  at  the  house  of  Betsy  Massey.  There 
were  no  eyewitnesses  to  the  shooting.  Ap- 
pellant and  deceased  were  outside  of  the 
house.  A  number  of  persons  in  the  house  tes- 
tified that  they  heard  a  conversation  between 
them  and  two  shots^  both  of  which  struck 
deceased;  and  from  the  effect  of  one  of  them 
he  died,  about  6  o'clock  the  next  afternoon. 

Roy  Taylor,  a  witness  for  the  state,  testi- 
fied that  he  went  to  the  house  where  deceas- 
ed was  shot,  about  12  o'clock  the  same  night, 
and  carried  him  home,  about  2^  miles,  in  a 
wagon;  that  after  he  got  home  he  made 
the  declaration  in  question — ^that  appellant 
shot  him  for  nothing.  The  foundation  laid 
by  the  state  was  as  follows: 

"Q.  What  did  he  say  about  dying?  A.  He 
told  me  it  was  no  use  to  send  after  a  doctor; 
he  was  going  to  die.  I  didn't  know  who  shot 
him,  and  asked  him.  Q.  Wait  a  minute.  How 
many  times  did  he  say  that?  Why  did  he  say 
it  was  no  use  to  send  for  a  doctor?  Anybody 
saying  anything  about  sending  for  a  doctor?  A. 
Yes,  sir.  His  wife  told  him  to  be  quiet  until 
the  doctor  came.  Q.  What  did  he  say?  A. 
He  said,  if  he  didn't  make  haste  and  come,  it 
would  do  no  good,  for  he  was  going  to  die. 
Q.  That  he  was  going  to  die?  How  long  did 
he  live  after  that?  That  was  about  what  time 
of  night?  A.  It  was  in  the  morning.  It  was 
about  5  o'clock  in  the  morning.  •  •  •  Q. 
How  long  did  he  live?  A.  He  lived  until  about 
6  in  the  afternoon.  •  •  •  Q.  About  12 
hours  afterward?  A.  Yes,  sir.  Q.  He  said  it 
was  no  use  to  send  for  a  doctor?  A.  Yes,  sir. 
Q.  That  he  was  going  to  die?  A.  Yes,  sir.  Q. 
Now,  do  you  know  whether  he  got  any  hope 
after  that  of  getting  better?  A.  No,  sir;  he 
didn't  get  any  hope.  Q.  About  getting  better? 
A.  No,  sir." 

Appellant  contends  that  the  declaration 
was  inadmissible,  because  it  did  not  appear 
that  deceased  had  lost  all  hope  of  life.  As 
evidence  of  that  fact,  appellant  relies  upon 
the  statement  of  deceased  that  'if  he  (the 
doctor)  didn't  make  haste  and  come,  it  would 
do  no  good,  for  he  was  going  to  die." 

We  do  not  think  that  the  only  inference  of 
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whl(^  that  statement  Is  susceptible  is  that 
the  deceased  thought  that,  if  the  doctor  did 
make  haste  and  cMue,  he  could  save  his  life. 
The  statement  also  warrants  the  inference 
chat,  deceased  belieTed  that  death  was  im- 
minent and  certain,  but  that,  if  the  doctor 
did  not  get  to  him  pretty  soon,  he  could  do 
no  good.  In  the  way  of  r^ieving  his  pain  and 
suifering;  for,  in  connection  with  the  use  of 
the  words  "it  would  do  no  good,"  he  added, 
**for  he  was  going  to  die." 

LI,  2]  While  It  is  true  that,  to  make  a  dy- 
ing declaration  admissible,  the  deceased  must 
have  lost  all  hope  of  life,  it  does  not  follow 
necessarily  that,  because  he  sends  for  a  phy- 
sician, or  asks  that  one  be  sent  for,  he  has 
any  hope  of  life  from  the  timely  aid  of  a 
physician.  One  ma^  be  so  severely  wounded 
that  he  may  know  that  death  is  imminent 
and  certain,  and  yet  he  may  want  a  physi- 
cian to  relieve  his  suffering.  See  2  Jones, 
Ev.  S  332,  and  cases  cited  in  the  note. 

[3, 4]  The  trial  court  must  primarily  decide 
whether  the  conditions  exist  under  which 
such  declarations  are  admissible,  and  its 
ruling  will  not  be  reversed,  unless  it  is  clear- 
ly made  to  appear  that  it  was  erroneous  and 
prejudicial.  State  v.  Smalls,  87  S.  0.  550, 
70  S.  E.  300.  Appellant  has  failed  to  satisfy 
the  court  of  error  in  the  ruling  complained 
of. 

Judgment  affirmed. 

FRAS£)R  and  GAGE,  JJ.,  concur. 

GARY.  C.  J.»  and  WATTS,  J.,  did  not  sit. 


(Ill  8.  C.  858) 

BIG  SALKEHATOHIB  CYPRESS  CO.  ▼• 
COLLETON  CYPRESS  CO. 
(No.  10124.) 

(Supreme  Court  of  South  Carolina.     Jan.  21, 

1919.) 

iNjuHonoN   9=»136(3)— Pendinq   Trial   on 
Merits— "I]»EPARAJ3LE  Injury." 

A  trial  on  the  merits  bemg  necessary  to  de- 
termine ownership  of  land  and  timber  in  ques* 
tioo,  plaintiff  is  entitled  to  an  injunction  re- 
straining defendant  from  cutting  and  removing 
timber  pending  trial  on  merits;  it  being  'Hr^ 
reparable  injury,"  to  take  one's  property  and 
pat  it  into  another's  possession. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Irrepara- 
ble Injury.] 


Appeal  from  Common  Pleas  CJircult  Court 
of  Colleton  Ounty;  James  E.  Peurifoy, 
Judge. 

Action  by  the  Big  Salkehatchie  Cypress 
Company,  a  corporation,  Kigalnst  the  Colleton 
Cypress  Company,  a  corporation.  From  an 
order  dissolving  an  interlocutory  order  of 
injunction,  plaintiff  appeals.  Reversed,  and 
supersedeas,  granted  by  a  justice  of  the  Su- 
preme Court,  continued. 

D.  B.  Peurifoy,  of  Walterboro,  Jm  D.  lAde, 
of  Marlon,  Randolph  Murdaugh,  of  Hamp- 
ton, and  R.  M.  Jefferies,  of  Walterboro,  for 
appellant. 

M.  P.  Howell  and  Padgett  &  Moorer,  all 
of  Walterboro,  for  respondent. 

WATTS,  J.  This  is  an  appeal  from  an 
order  of  his  honor,  Judge  Peurifoy,  dissolv- 
ing an  interlocutory  order  of  injunction 
granted  by  him.  The  primary  question  in- 
volved in  the  case  as  made  by  the  exceptions 
is  whether  the  plaintiff  is  entitled  to  an  in- 
junction restraining  the  defendant  from 
cutting  and  removing  timber  on  the  land  in 
question  pending  n  trial  on  the  merits.  This 
point  is  raised  by  the  first  five  exceptions  of 
the  appellant  These  exceptions  must  be 
sustained.  The  allegations  of  the  plendings 
and  evidence  submitted  at  the  hearing  are 
such  as  necessitate  a  trial  on  the  merits  in 
order  to  determine  the  ownership  of  the  kind 
and  timber  in  question,  and  it  was  the  duty 
of  the  circuit  court  to  preserve  the  status  quo 
of  the  same  until  the  true  ownership  can  be 
determined  by  the  proper  judicial  tribunal. 
Gather  party  should  be  enjoined  pending  this 
determination. 

The  respondent  had  actual  and  construc- 
tive notice  of  appellant's  t'.tle.  It  is  irrep- 
arable injury  to  take  one's  property  and 
put  it  into  another's  possession.  All  of  the 
facts  in  this  case  show  that  it  is  a  case  for 
the  court  to  Interfere  and  grant  injunction 
until  the  case  can  be  tried  on  the  merits. 
These  exceptions  nre  sustained;  the  other 
exceptions  are  not  considered.  The  order  of 
Judge  Peurifoy  is  reversed,  and  order  of 
supersedeas  granted  by  a  justice  of  this  court 
is  continued. 

Reversed. 

HYDRICK,  FRASBR,  and  GAGE,  JJ.,  con- 
cur. 
GARY,  C.  J.,  did  not  sit 


<(^Por  other  cases  see  same  topic  and  KEY-NUMBER  in  aU  Key-Numbered  Digests  and  Indexes 
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(111  S.  C.  859) 

RICHARDSON  ▼.  ATLANTIC  COAST  LINE 
R.  CO.     (No.   10130.) 

(Supreme  Court  of  South  Carolina,     Jan.  22, 

1919.) 

1.  Trial  ^s>216  —  Instruction  —  Indica- 
tion OF  CtaARACTEB  OF  DAMAGES. 

In  action  for  injuries  by  falling  into  open 
hole  in  floor  of  railroad  toilet  room,  jury  should 
have  been  instructed  to  indicate  by  their  verdict 
whether  they  awarded  only  actual,  or  both  ac- 
tual and  punitive,  damages. 

2.  Carriers  ^=»304(1)  —  Persons  Accom- 
panying Passenger— Duty  to  Protect. 

To  licensee  on  its  station  premises  who  bad 
gone  there  with  a  friend  who  was  leaving  on  a 
train,  the  railroad  owed  only  the  duty  to  exer^ 
else  ordinary  care  for  his  safety. 

8.  Railroads  ^=»282(8)— Injuries  on  Sta- 
tion Premises— Punitive  Damages— Ques- 
tion for  Jury. 

In  action  against  railroad  for  injuries  to 
licensee  on  station  premises  wheil  he  stepped  in- 
to hole  in  floor  of  toilet  room  left  open  in  course 
of  repairs,  whether  hole  was  bo  left  open  and 
insufficiently  liglited  in  close  proximity  to  door 
as  to  indicate  reckless  or  wanton  disregard  of 
safety  of  others  who  might  use  room,  justifying 
punitive  damages,  held  for  jury. 

Api)eal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  T.  S.  Sease,  Judge. 

Action  by  Manning  Richardson  against  the 
Atlantic  Coast  Line  Railroad  Company. 
From  judgment  for  plalntUT,  defendant  ap- 
peals.   Affirmed. 

Lucian  W.  McLemore,  of  Sumter,  for  ap- 
pellant 

L.  D.  Jennings  and  A.  S.  Harby,  both  of 
Sumter,  for  respondent 


HYDRICK,  J.  Plaintiff  sued  to  recover 
actual  and  punitive  damages  for  personal  In- 
juries sustained  by  falling  into  a  hole  left 
open  in  the  floor  in  one  of  the  toilet  rooms 
in  defendant's  passenger  station  at  Sumter. 
At  the  close  of  all  the  testimony,  defendant 
requested  an  Instruction  that  the  evidence 
was  not  sutfldent  to  warrant  the  infliction 
of  punitive  damages,  which  was  refused. 
The  jury  found  a  general  verdict  for  plaln- 
tifif  for  $500  damages,  without  indicating 
whether  it  included  punitive  damages.  The 
defendant  appealed,  and  assigns  error  in  the 
refusal  of  the  instruction  prayed  for. 

[1,  2]  The  litigants  might  have  been  saved 
the  expense  of  this  appeal,  and  this  court 
might  have  been  spared  the  necessity  of  hear- 
ing and  deciding  it,  if  the  trial  court  had  ob- 
served the  frequent  admonition  of  this  court 
that,  in  cases  like  this,  the  jury  should  be 
Instructed  to  indicate  by  their  verdict  wheth- 


er they  award  only  actual  damages,  or  both 
actual  and  punitive  damages.  It  la  not  im- 
probable that  actual  damages  alcne  were  in 
fact  awarded,  since  the  amount  found  for 
plaintiff  could  not  have  been  held  to  be  ex- 
cessive as  an  award  of  actual  damages  only. 
Defendant's  passenger  station  was  undergo- 
ing general  repair&  Hie  plumber  found  it 
necessary  to  have  a  hole  cut  in  the  floor  of 
one  of  the  toilet  rooms  to  do  some  work  on 
the  pipes  beneath.  At  his  request,  the  car- 
penter in  charge  of  the  work  cut  the  hole  in 
the  floor  about  12  by  18  inches.  It  was  some 
3  or  4  feet  deep;  that  is,  from  the  floor  to 
the  ground.  The  hole  was  just  inside  the 
door  leading  from  the  waiting  room  into  the 
toilet  room.  The  door  was  hung  on  spring 
hinges  which  k^t  it  shut,  unless  it  was 
propped  open.  It  was  darker  in  the  toilet 
room  than  in  the  waiting  room,  so  that  the 
hole  could  not  be  yery  easily  seen  by  one  go- 
ing from  the  waiting  room  into  the  toilet 
room.  When  the  plumber  had  flnished  bis 
work,  he  left  a  work  bench  across  the  door, 
so  that  no  one  could  go  into  the  toilet  room 
without  removing  or  stepping  over  it  He 
went  to  the  carpenter  and  notified  him  that 
he  had  flnished,  and  told  him  to  close  the 
hole.  While  it  was  open,  some  one  (the  evi- 
dence does  not  disclose  who)  removed  the 
bench,  and  plaintiff,  desiring  to  go  into  the 
toilet  room,  opened  the  door  and  stepped  in- 
to the  hole.  He  fell  and  sustained  the  inju- 
ries complained  of.  It  was  only  a  short  time 
— ^probably  not  more  than  half  an  hour — ^aft- 
er  the  plumber  had  notified  the  carpenter  to 
close  the  hole,  before  plaintiff  fell  into  it 
Plaintiff  was  not  a  passenger,  but  only  a  li- 
censee upon  the  premises,  having  gone  there 
with  a  friend,  who  was  going  off  on  a  train, 
and  therefore  defendant  owed  him  only  the 
duty  of  exercising  ordinary  care  for  his 
safety. 

[3]  The  decision  of  this  case  is  controlled 
by  the  case  of  Ruddell  v.  Ry.,  75  S.  C.  290,  55 
S.  E.  528.  In  that  case,  plaintiff  was  injured 
by  falling  into  a  hole  which  defendant  had 
dug  on  its  right  of  way  within  a  few  feet  of 
a  path  which  was  one  of  the  main  thorough- 
fares of  the  town  of  Fairfax,  and  along 
which  plaintiff  was  walking  in  the  nighttime, 
in  Ignorance  of  the  existence  of  the  hole. 
On  the  question  of  plaintiff's  right  to  have 
the  issue  as  to  punitive  damages  submitted 
to  the  jury,  the  court  said: 

''It  was  for  the  jury  to  say  on  this  issue  also 
whether  in  view  of  all  the  cireamstances  the 
hole  was  so  left  open  and  insufficiently  lighted, 
in  close  proximity  to  a  frequented  path,  as  to 
indicate  reckless  or  wanton  disregard  of  the 
safety  of  those  who  might  use  the  path  without 
notice  of  the  danger.  We  do  not  say  there  was 
wantonness  or  recklessness  on  the  part  of  the 
defendant,  but  there  was  evidence  from  which 
the  jury  might  infer  it,  and  therefore  it  was  not 
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error  of  law  for  the  circuit  jadge  to  refuse  a 
new  trial  on  this  ground." 

Judgment  affirmed. 

GARY,  O.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 


cm  S.  C.  831) 

STATE  ▼.  AYOUB.    (No.  10129.) 

CSupreme  Oourt  of  South  Carolina.     Jan.  22, 

1919.) 

1.  Labcent   ^=»23^-Gband   Labceny— What 

Constitutes. 

If  accused  stole  a  number  of  automobile  tire 
cases  and  tubes  ranging  in  value  from  $2.50  to 
$6  each,  and  stole  all  of  them  at  one  time,  he 
was  guilty  of  grand  larceny,  but  if  they  were 
stolen  at  different  times,  he  was  guilty  of  repeti- 
tions of  the  offense  of  petit  larceny. 

2.  Labgent  ^=»68(l)~QnESTioNS  fob  Juby— 
**Gband  Labceny." 

In  prosecution  for  stealing  a  number  of 
automobile  tire  casings  and  tubes,  whose  several 
▼alue  was  less  than,  but  whose  aggregate  value 
exceeded,  the  minimum  value  constituting  the  of- 
fense of  grand  larceny,  where  there  was  evidence 
warranting  inference  that  all  the  goods  were 
stolen  at  one  time,  there  was  no  error  in  sub- 
mitting to  the  jury  the  issue  whether  accused 
was  guilty  of  "grand  larceny." 

{Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Grand 
liarceny.] 

Appeal  from  General  Sessions  Circuit 
Gonrt  of  Richland  County ;  W.  H.  Townsend, 
Jndge. 

Alex  Ayoub  was  convicted  of  grand  larce- 
ny, and  be  appeals.    Affirmed. 

J.  Hughes  Cooper,  of  Oolumbia,  for  appel- 
lant. 

W.  H.  06bb,  Sol.,  of  Columbia,  for  the 
State 

HYDRIOK,  J.  [1]  Appellant  was  Indicted 
for  housebreaking  and  grand  larceny,  and 
convicted  of  grand  larceny.  The  theft  alleg- 
ed was  of  a  number  of  inner  tubes  and  casp 
Ings  for  automobile  tires,  which  ranged  in 
value  from  $2.50  to  $6  each.  If  the  several 
articles  were  stolen  at  different  times,  the 
thief  was  guilty  of  only  so  many  cases  of 
petit  larceny,  but  If  they  were  all  taken  at 
the  same  time,  the  aggregate  value  was 
enough  to  make  a  case  of  grand  larceny. 

[2]  At  the  dose  of  all  the  evidence,  appel- 
lant moved  for  a  directed  verdict  of  not 
gnilty  of  grand  larceny,  on  the  ground  that 
Uie  evidence  was  not  sufltelent  to  sustain  a 
conviction  of  that  offense.  He  concedes  that, 
If  the  evidence  was  susceptible  of  the  infer- 
ence that  the  goods  were  all  stolen  at  the 


same  time,  there  was  no  error  in  refusing 
his  motion.  We  think  the  evidence  clearly 
warranted  the  inference  that  the  goods  were 
all  stolen  at  one  time,  and  hence  that  there 
was  no  error  in  submitting  that  issue  to  the 
Jury. 
Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 


(Ill  S.  C.  355) 

UNITED  STATES  CASUAI/TY  CO.  v.  CON- 
SOLIDATED AUTO  CO.     (No.  10126.) 

(Supreme  Court  of  South  CaroHna.     Jan.  21, 

1919.) 

Insubance  <&=»188(3>— AonON  fob  Pbeiciuus 

— DiBECTED  VEBDICT. 

In  action  for  insurance  premiums,  the  sole 
question  being  payment  as  alleged  by  defendant, 
verdict  was  properly  directed  for  plaintiff, 
where  the  only  reasonable  inference  to  be  drawn 
from  all  the  testimony  was  that  there  had  been 
no  payment. 

Appeal  from  Ctommon  Pleas  Circuit  Court 
of  Richland  County;  W.  H.  Townsend, 
Judge. 

Action  by  the  United  States  Casualty  Com- 
pany against  the  Consolidated  Auto  Com- 
pany. Directed  verdict  for  plaintiff,  and  de- 
fendant appeals.    Judgment  affirmed. 

Nelson  &  Gtettys,  of  Oolumbia,  for  appel- 
lant 

R.  B.  Herbert,  of  Columbia,  for  respond- 
ent. 

WATTS,  J.  This  was  a  suit  for  $113.84, 
the  amount  of  two  insurance  premiums  on 
policies  Issued  by  the  plaintiff  to  the  de- 
fendant. The  case  was  tried  before  Judge 
Townsend  and  a  jury  at  the  Mny  term  of 
court,  1018,  for  Richland  county.  The  de- 
fendant by  its  answer  alleged  payment,  and 
the  sole  question  involved  in  the  case  was: 
Was  there  any  evidence  of  payment?  At 
the  close  of  the  testimony  in  the  case,  his 
honor,  on  motion  of  plaintiff,  directed  a  ver- 
dict in  favor  of  the  plaintiff,  on  the  ground 
that  defendant  had  failed  to  show  payment 
After  entry  of  Judgment,  defendant  appealed, 
and  by  exception  challenges  the  correctness 
of  his  honor  in  directing  the  verdict. 

An  examination  of  all  the  testimony  in  the 
case  convinces  us  that  tiie  <Mily  reasonable 
inference  to  be  drawn  was  that  there  was 
no  payment  and  his  honor  was  correct  in 
directing  a  verdict  for  the  plaintiff. 

Exception  overruled. 

Judgment  afBrmed. 

GARY,  C.  J.,  and  HYDRIOK,  EUASDR, 
and  GAGE,  JJ.,  concur. 


For  othtr  cftMa  ■«•  Hone  topio  and  KBY-NITMBSR  in  all  Key-Numbwed  Digests  and  Indexis 


134 


88  SOUTHEASTERN  BEPOBTBB 


(&a 


(111  S.  C.  887) 

RICHARDSON  ▼.  UNION  SEED  &  FBRTI- 
UZEB  CO.     (No.  10127.) 

CSupreme  Court  of  South  Carolina.     Jan.  21, 

1919.) 

1.  Master  and  Servant  ^=»219(5)— Injuries 
TO  Servant  —  Defective  Tools  —  Obvious 
Dangers. 

Where  servant,  directed  to  paint  rafters  with 
creosote,  selected  defective  brush,  whose  condi- 
tion was  obvious,  and  from  the  brush  paint 
splashed  in  his  eye,  he  could  not  recover,  having 
assumed  the  risk. 

2.  Master  and  Servant  ^»150(1)— Injuries 
to  Servant— Duty  to  Warn. 

A  paintbrush  is  an  instrumentality  of  sim- 
ple character  as  to  which  the  duties  of  the  mas- 
ter are  not  so  strict  as  to  require  a  warning  of 
the  defective  condition  of  the  brush. 

3.  Master  and  Servant  «=»101,  102(10)— In- 
juries TO  Servant— piaster's  Reliance  on 
Servant's  Care. 

The  master  has  the  right  to  assume  that  a 
man  of  ordinary  intelligence  and  of  full  age  and 
experience  will  know  the  condition  of  a  paint- 
brush and  the  risk,  if  any,  in  using  it. 

Appeal  from  Richland  County  Court;  M. 
S.  Whaley,  Judge. 

Action  by  Paul  Richardson  against  the 
Union  Seed  &  Fertilizer  Company.  Judgment 
of  nonsuit,  and  plaintiff  appeals.     Affirmed. 

A.  F.  Spigner  and  A.  W.  Hohnan,  both  of 
Columbia,  for  appellant 

Benet,  Shand  &  McGowan,  of  Columbia, 
for  respondent 

WATTS,  J.  This  Is  an  appeal  from  an 
order  of  nonsuit  as  to  the  first  cause  of  ac- 
tion set  out  In  the  complaint  herein  by  Coun- 
ty Judge  Whaley  upon  trial  in  Richland  coun- 
ty court  in  July,  19ia  The  Injury  plaintiff 
complained  of  in  the  action  arose  from  paint 
getting  Into  his  eyes,  at  the  mill  of  defend- 
ant, in  the  city  of  Columbia.  The  plaintiff 
alleged  two  specifications  of  negligence:  (1) 
In  failing  to  furnish  him  with  safe,  suitable, 
and  proper  tools  and  appliances  to  do  the 
work  required  of  him,  in  that  the  paintbrush 
was  old,  worn,  and  stubby,  and  unfit  for  the 
purpose  for  which  plaintiff  was  required  to 
use  it  (2)  The  paint  was  dangerous  and 
poisonous.  The  element  of  negligence  raised 
by  exceptions  and  involved  in  this  appeal  is 
the  one  as  to  the  defective  paintbrush. 

[1-3]  On  the  day  of  the  accident  Stevens 
gave  the  plaintiff  a  key,  and  told  him  to  un- 
lock the  house  where  the  creosote  was  kept 
and  to  get  some  creosote  and  a  brush  and 
paint  some  rafters.  Plaintiff  did  so,  and 
proceeded  to  paint  rafters,  and  while  doing 
so  some  creosote  splashed  from  the  brush 
into  his  eyes.  He  did  not  stop  work  then, 
and  did  not  lose  a  day  until  he  left  employ- 


ment of  defendant  in  February,  1917.  Plain- 
tiff selected  the  brush  himself;  the  condition 
was  obvious  and  potent;  nothing  hid  about 
its  condition.  There  was  no  reason  for  the 
defendant  to  warn  him  that  paint  might 
splash  into  his  eyes.  Defendant  had  the  right 
to  assume  that  a  man  of  ordinary  intelligence 
and  full  age,  and  with  experience  as  a  work- 
man, would  know  the  condition  of  the  paint- 
brush and  the  risk  of  using  it,  and,  by  having 
selected  the  brush  and  used  it  with  full 
knowledge  of  its  condition,  he. assumed  the 
risk  attendant  on  its  usa  The  paintbrush 
was  an  instrumentality  of  simple  character 
different  in  character  with  complicated  ma- 
chinery, and  the  duties  of  the  master  in  re- 
gard thereto  are  not  so  strict  The  plaintiff, 
by  the.  exercise  of  ordinary  care  and  intel- 
ligence on  making  his  selection  of  the  paint- 
brush and  voluntarily  using  the  same,  with 
such  knowledge,  assumed  the  risk  of  the  use 
of  the  brush,  and  should  not  be  allowed  to 
recover. 

Exceptions  overruled* 

Judgment  affirmed. 

GARY,  C.  J.,  and   HYDRICK,  FRASEB, 
and  GAGE,  JJ.,  concur. 


(Ill  &  c.  389> 

SCHIRMER  V.  CHARLESTON  &  W.  a  RY. 
CO.     (Na  10133.) 

(Supreme  Court  of  South  Carolina.     Jan.  25, 

1919.) 

Cabbiebs   «=»277(5)  —  Pabsenoebs  —  Re- 
fusal TO  Accept  Mileage  Book  Coupon— 
Punitive  Dakaqes. 
Where  conductor  refused  to  accept  mileage 
bo<^  coupon  and  required  passenger  to  pay  cash 
fare,  but  tliereafter  discovered  mistake  and  on 
following  day  tendered  passenger  difference  be- 
tween cash  fare  and  coupon,  passenger,  refusing 
such  difference  and  suing  railroad  for  refusal 
to  accept  coupon,  was  not  entitled  to  punitive 
damages. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;  James  B.  Peurifoy, 
Judge. 

Action  originating  in  magistrate's  court  by 
T.  B.  Schirmer  against  the  Charleston  & 
Western  CaroUna  Railway  Company.  From 
a  Judgment  giving  him  insufficient  relief, 
plaintiff  appeals.     Appeal  dismissed. 

J.  W.  Vinc^it,  of  Hampton,  for  appellant 
J.  W.  Manuel,  of  Hampton,  for  respondent 

HYDRICK,  J.  This  is  an  action  for  dam- 
ages for  the  refusal  of  defendant's  ticket  c<A- 
lector  to  accept  the  coupons  from  a  mileage 
book  in  payment  of  plaintiff's  ftire  frwD 
Brunson  to  Hampton,  a  distance  of  six  mile«. 
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The  collector  thought  the  book  was  not  good 
on  defendant's  road,  and  demanded  cash  fare 
— 15  cents — which  was  paid.  Afterwards  on 
the  same  day,  he  discovered  that  he  was  In 
error;  and  on  the  next  day,  when  plaintiff 
got  aboard  his  train  and  tendered  the  same 
book,  he  accepted  the  coupon  from  it,  told 
plaintiff  that  he  had  made  a  mistake,  and 
tendered  him  3  cents — the  difference  between 
the  cash  fare  paid  and  the  value  of  the 
coupons  which  he  should  have  acc^ted  the 
aay  before.  Plaintiff  declined  the  tender  and 
sued  for  $100  damages.  The  magistrate 
found  that  plaintiff's  actual  damage  was  3 
cents,  that  the  circumstances  did  not  warrant 
the  finding  of  punitive  damages,  and  gave 
Judgment  accordingly,  which  was  affirmed  on 
appeal  to  the  circuit  court. 

There  was  no  error.  The  case  and  this  ap- 
peal are  both  without  merit 

Appeal  dismissed. 

GARY,  C.  J.,  and  WAT;TS,  FRASEB,  and 
GAGE,  JJ.,  concur. 


<112  s.  C.  155) 

FAIREY  V.   STRANGE  et  ux.     (No.  10137.) 

CSnpreme  Court  of  South  Carolina.     Jan.  27, 

1919.) 

1.  Specific  Pebfobmancb  ^=»25— Power  of 
Courts— Contracts. 

Courts  can  only  require  the  performance  of 
(contracts  the  parties  have  made  themselves,  and 
cannot  make  contracts  for  them. 

2.  Venoor  ano  Pxtbchaser  ^=:»5&— Construc- 
tion—Descriptiow— Number  OF  Tracts. 

A  contract  to  convey  tract  of  land,  giving 
the  acreage  and  boundaries  as  a  whole,  also 
the  names  of  two  tracts  composing  It,  was  an 
agreement  to  convey  one  tract,  and  not  two 
tracts. 

S.  Vendor  and  Purchaser  ^=:»349— Breach 
— An  s  web — Offer  , 

Allegation,  in  an  answer  in  action  for  dam- 
ages for  breach  of  contract  to  convey  land,  al* 
leging  willingness  to  comply  in  part,  held  a 
statement  intended  in  mitigation  of  damages, 
and  not  an  offer  to  convey  part  of  the  land  at 
a  proportionate  price  which  would  authorize  a 
judgment  on  the  pleadings  directing  sudi  a 
conveyance. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  B.  W.  Memmlnger, 
Judge. 

Action  by  Thomas  A.  Falrey  against  C.  E. 
Strange  and  wife.  From  a  Judgment  direct- 
ing a  conveyance  of  land,  the  defendants  ap- 
peaL    Reversed. 

W.  D.  Douglas  and  O.  W.  Ragsdale,  both 
of  Wlnnsboro,  for  appellants. 

W.  C.  Wolfe,  of  Orangeburg,  T.  M.  Lyles, 
of  Spartanburg,  and  J.  W.  Hanahan  and  Mc- 


Donald &  McDonald,  all  of  Wlnnsboro,  for 
respondent 

FRASER,  J.  This  Is  an  acUon  for  damag- 
es for  the  failure  of  the  defendants  to  per- 
form on  their  part  the  following  contract: 

"State  of  South  Carolina,  County  of  Fairfield. 

"This  indenture  made  this  the  14th  of  July, 
A.  D.  1917,  by  and  between  C.  B.  jStrange  and 
Louise  Strange  and  Thomas  A.  Fairey,  wit- 
nesseth: 

"That  the  said  C.  Ek  Strange  and  Louise 
Strange  hereby  agree  to  sell  unto  the  said  Thom- 
as A.  Fairey:  'All  that  certain  tract  of  land 
lying,  being  and  situate  in  the  county  of  Fair- 
field and  state  aforesaid,  containing  three  hun- 
dred and  ninety  acres,  more  or  less,  situate 
about  two  miles  south  of  Wlnnsboro,  bounded 
by  lands  of  Wlnnsboro  Mills,  J.  G.  McCants, 
W.  L.  Kirkpatrick,  Joe  Davis,  and  right  of 
way  of  Southern  Railway  Company,  being  the 
Rabb  tract  and  McCants  tract.' 

"And  the  said  Thomas  A.  Fairey  agrees  to  pay 
for  the  said  land  twenty-three  thousand  four 
hundred  dollars  on  the  10th  day  of  December 
next. 

"The  said  C.  B,  Strange  and  Louise  Strange 
hereby  reserve  the  right  of  possession  of  said 
laud  until  the  10th  day  of  December  next  and 
all  crops  on  said  tract  of  land  for  the  current 
year  to  belong  to  the  said  C.  B.  Strange  and 
Louise  Strange,  and  the  said  sellers  are  also  to 
have  the  right  to  use  and  the  possession  of  the 
ginnery  until  the  30th  day  of  December  next. 

"Upon  the  payment  of  the  purchase  money  a 
good  and  sufiGlcient  deed  of  conveyance  to  be 
made  and  delivered  to  said  tract  of  land. 

"It  is  further  agreed  that  in  the  event  of  the 
destruction  of  any  building  insured,  then  any 
amount  collected  on  the  policy  of  insurance  by 
the  sellers  shall  be  deducted  from  the  purchase 
money  hereinbefore  mentioned. 

"And  we  hereby  bind  ourselves,  our  heirs, 
executors  and  administrators  by  these  presents. 

"Signed,  sealed  and  delivered  in  the  presence 
of:    W.  D.  Douglas,  S.  D.  Ellison. 

"Louise  Strange. 
"C.  E.  Strange, 
"Thomas  A.  Faurey." 

The  answer  of  the  defendants  Is  as  fol- 
lows: 

"The  defendants  above  named,  by  W.  D. 
Douglas  and  G.  W.  Ragsdale,  their  attorneys, 
answering  the  complaint  herein,  for  a  first  de- 
fense: 

"(1)  Deny  each  and  every  allegation  therein 
contained,  except  as  may  be  hereinafter  spe- 
cifically admitted  or  qualified. 

"(2)  The  defendants  admit  that  they  did  sign 
the  instrument  of  writing  which  is  annexed  as 
an  exhibit  to  the  plaintiff's  complaint,  but  they 
allege  that  as  to  the  defendant  Louise  jStrange 
she  did  not  sign  the  same  voluntarily  and  will- 
ingly, but  on  the  contrary  was  unduly  urged 
to  do  so,  after  she  had  repeatedly  stated  her 
unwillingness  to  sign. 

"(3)  Further  answering  the  said  complaint, 
the  defendants  allege  that  it  was  distinctly  un- 
derstood by  and  between  the  plaintiff  and  the 
defendants,  at  the  time  of  the  signing  of  the 


^ssFor  other  casM  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digest!  and  Indexei 


136 


88  SOUTHEASTERN  REPORTER 


(S.a 


said  writing  and  before  it  was  signed,  that  the 
price  of  the  said  lands  to  be  paid  to  the  defend- 
ants by  the  plaintiff  was  sixty  ($60.00)  dollars 
per  acre,  and  that  as  to  the  McCants  tract,  that 
the  defendants  were  not  the  exclusive  owners 
thereof,  but,  on  the  contrary,  that  the  minor 
children  of  the  defendants  were  seized  and  pos- 
sessed of  a  remainder  in  the  said  tract,  which 
was  entirely  beyond  control  of  the  defendants 
and  which  could  only  be  conveyed  to  the  plain- 
tiff by  the  direction  and  approval  of  the  court 
upon  showing  first  made,  that  such  conveyance 
would  be  advantageous  to  said  minors. 

"(4)  That  after  signing  the  said  writing  an- 
nexed to  said  complaint  and  after  full  consid- 
eration, the  defendants  became  convinced  that 
the  interests  of  their  minor  children  would  be 
greatly  prejudiced  by  the  terms,  conditions,  and 
stipulations  contained  in  the  said  agreement, 
and  thereupon  at  once  notified  the  plaintiff  that 
while  they  were  ready  and  willing  to  carry  out 
the  same,  in  so  far  as  their  personal  interests 
was  concerned,  that  they  had  been  advised  by 
counsel  to  take  no  steps,  so  far  as  the  interests 
of  their  said  minor  children  should  be  involved, 
which  would  result  to  the  prejudice  of  the  rights 
and  interests  of  said  minors. 

*'(5)  That  prior  to  the  commencement  of  this 
action  the  defendants  have  offered  to  convey  to 
the  plaintiff,  pursuant  to  the  said  writing  as 
above  stated,  all  right,  title,  and  interest  of  the 
defendants  in  the  premises  described  in  said 
writing  and  in  the  complaint,  but,  upon  learn- 
ing that  a  conveyance  of  the  interests  of  the 
minor  children  of  the  defendants  pursuant  to  the 
said  agreement  would  certainly  result  to  the 
great  prejudice  of  their  interests,  defendants  noti- 
fied plaintiff  that  the  said  agrement  must  be 
construed  to  relate  only  to  such  interests  as  de- 
fendants possessed  in  the  said  premises  and  as 
plaintiff  well  knew  at  all  times  was  the  limit 
of  their  right  to  convey. 

"(6)  That  the  defendants  have  at  all  times 
been  willing  and  ready  to  convey  to  the  plain- 
tiff the  tract  which  is  referred  to  in  the  said 
agreement  as  the  *Rabb  tract,'  which  is  owned 
exclusively  by  the  defendants,  or  to  convey  all 
such  interests  as  they  own  In  both  of  said 
tracts,  but  the  defendants'  offer  to  so  convey 
have  been  peremptorily  rejected  and  declined 
by  the  plaintiff,  who  has  made  the  unreasonable 
demand  of  the  defendants  that  they  proceed  to 
obtain  an  order  of  court  requiring  the  convey- 
ance to  him  under  the  power  and  authority  of 
this  court  of  all  the  interests  of  the  minor  chil- 
dren of  the  defendants  in  the  *McCants  tract,* 
which  the  defendants  repeat  would  be  to  order 
the  sacrifice  of  said  interests,  and  defendants 
specifically  deny  that  they  have  refused  to  carry 
out  or  have  breached  any  agreement  which  was 
made  by  or  between  them  and  the  plaintiff. 

"Wherefore,  the  defendants  demand  judgment 
that  the  complaint  be  dismissed  with  costs. 


i» 


The  plaintiff  construed  this  to  be  an  offer 
of  the  defendants  to  convey  the  Rabb  tract 
alone.  The  case  was  put  on  Calendar  Na  1 
for  trial  by  a  juiy.  When  the  case  was  call- 
ed for  trial,  the  plaintiff  submitted  an  offer 
to  accept  a  conveyance  of  the  Rabb  tract,  at 
a  proportionate  price,  in  full  settlement  of 
the  case,  and  moved  for  Judgment  on  the 
pleadings.  The  defendant  disclaimed  that 
construction  of  their  answer,  but  the  trial 
judge  gave  judgment  which  directed  a  con- 
veyance of  the  Rabb  tract.  BYom  this  judg- 
ment the  defendants  appealed. 

[1]  The  courts  have  no  power  to  make  con- 
tracts for  people  and  then  require  them  «to 
perform  them.  They  can  only  require  par- 
ties to  contracts  to  specifically  perform  the 
contracts  they  themselves  make.  T^iis  is  fun- 
damental law,  and  no  authority  is  needed 
for  it 

[2]  I.  The  first  error  is  to  be  found  in  that 
construction  of  the  contract  that  makes  it  a 
contract  to  convey  two  tracts  of  land. 

It  is  a  contract  to  convey  one  tract  compos- 
ed formerly  of  two  tracts.  The  names  of  the 
former  tracts  are  given  as  a  part  of  the  de- 
scription. The  acreage  is  given  as  a  whole^ 
and  the  boundaries  are  given  as  a  whole.  It 
is  manifest  that  the  subject  of  the  contract 
is  all  the  land  included  within  those  bound- 
aries. The  contract  made  the  land  one  tract, 
and  by  the  one  tract  the  rights  of  the  parties 
must  stand  or  falL  The  pleadings  show  that 
the  plaintiff  was  notified  that  the  contract 
could  not  be  performed,  and  after  that  the 
plaintiff  brought  his  action  sounding  in  dam- 
ages for  its  breach. 

[3]  II.  This  would  end  the  case  for  spe- 
cific performance,  unless  the  defendants,  by 
their  answer,  made  a  new  offer  to  selJ  the 
Rabb  tract  alone.  The  plaintiff  took  that  view 
of  it,  and  the  trial  judge  sustained  their 
view.  In  this  we  think  they  were  in  error. 
The  first  part  of  paragraph  6,  taken  by  it- 
self, does  look  that  way;  but  when  the  an- 
swer is  taken  as  a  whole  and  construed  lib- 
erally, as  required  by  the  Ck>de  of  Procedure, 
it  appears  that  the  statement  was  intended  in 
mitigation  of  damages,  if  any,  and  not  as  an 
offer  of  compromise  or  a  new  contract 

The  judgment  is  reversed. 

HXDRIOK,  WATTS,  and  GAGE,  JJ.,  con- 
cur. 
GARY,  O.  J.,  did  not  sit 
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FANNING  et  al.  ▼.  BOGACKI.     (No.  10120.) 

(Supreme  Conrt  of  South  Garolina.     Jan.  21, 

1919.) 

1.  Equity  ^=987(3)— Statutes  of  Iiiicitation 
— xVpplication. 
In  suit  to  enforce  an  executory  agreement 
whereby  defendant  purchased  plaintiff's  land 
upon  sale  in  a  partition  suit,  to  hold  the  same 
for  plaintiflEs  and  reimburse  himself  from  rents, 
the  legal  bar  of  the  10  and  20  year  statute  of 
limitations  cannot  be  interposed  by  defendant. 

2^  Specific  P^rforuance  (S=»121(4)— Estab- 
usiiment  of  Oral  Contbagt— Evidence. 

In  a  suit  to  enforce  an  agreement  whereby 
defendant  purchased  plaintiff's  land  upon  sale 
in  ];>artition  suit  to  hold  for  plaintiffs  and  reim- 
burse himself  from  rents,  evidence  held  suffi- 
cient to  establish  the  agreement. 

8.  Pleading  ^=s>261  —  Aicbndhsntb  Dubing 
tbiaii-^changino  defenses. 

Defendant's  motion  for  leave  to  amend  an- 
swer by  setting  up  statute  of  frauds,  made  after 
the  case  was  argued,  could  not  be  allowed  under 
Code  CSv.  Proc.  1912,  §  224,  where  its  effect 
was  to  change  defense  from  denial  of  oral  con- 
tract to  avoidance. 

4.  Pleading  ^=3236(7)— Trial  Amendments 
—Furtherance  of  Justice. 

Defendant's  motion  for  leave  to  amend  an- 
swer by  setting  up  statute  of  frauds,  made  after 
the  case  was  argued,  may  be  denied  as  not  in 
furtherance  of  justice^  in  view  of  Code  Civ. 
Proc.  1912,  I  224. 

5.  SpBcino  Pebfobmancb  ^=s>105(S)— Laches 
—  ContraOt  to   Hold    Real   Estate   in 

TRUST. 

An  oral  contract  by  which  defendant  pur- 
chased land  at  a  partition  sale  and  agreed  to 
hold  the  same  for  plaintiffs  until  defendant  had 
reimbursed  himself  out  of  the  rents  is  valid  at 
common  law,  and,  where  the  reimbursement 
conterap]ate<l  required  a  long  time,  a  delay  by 
plaintiff  of  about  19  years  in  beginning  suit  was 
not  ladies. 

C.  Specific  Performance  ^=»105(1)— Actions 
— Premature. 

An  action  for  specific  performance  of  a 
contract  whereby  defendant,  purchasing  land  at 
partition  sale,  agreed  to  hold  the  same  in  trust 
for  plaintiffs,  brought  before  defendant  had 
folly  reimbursed  himself  from  rents  as  agreed, 
but  after  he  had  repudiated  contract  and  tried 
to  sell  the  land,  is  not  premature. 

Appeal  ftom  Common  Pleas  Circuit  Court 
of  Barnwell  County ;  Ernest  Moore,  Judge. 

Action  by  Lena  Fanning  and  others  against 
C.  Y.  Bogacki.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

The  decree  of  the  presiding  Judge  was  as 
follows: 

Decree. 

This  is  a  suit  in  equity,  the  complaint  in 
which  alleges  that  in  1894  the  land  described  in 
die  complaint  was  sold  by  the  master  for  Bam- 


well  county  in  a  partition  suit  among  the  plain- 
tiffs, to  which  action  W.  H.  Kennedy,  holding 
two  mortgages  over  the  land,  was  made  a  par- 
ty. That  before  said  sale,  the  plaintiff,  Mrs. 
Fanning,  on  behalf  of  herself  and  her  children, 
had  an  oral  agreement  with  C.  Y.  Bogacki,  the 
defendant  in  this  action,  that  he  should  buy  in 
the  land  at  this  master's  sale  and  hold  the  sam« 
until,  out  of  tile  rents,  he  reimbursed  himself 
for  tiie  outlay  in  the  purchase  price  and  such 
sums  as  he  should  thereafter  advance  for  the 
support  of  the  said  Mrs.  Fanning  and  her 
children,  whereupon  he  would  reconvey  the  land 
to  them.  The  complaint  also  alleges  that,  by 
reason  of  this  alleged  agreement  being  known 
at  the  sale,  the  bidding  was  chilled  and  the 
land  was  sold  to  the  defendant  at  much  less 
than  its  value — at  a  sacrifice  unless  the  agree- 
ment be  enforced.  The  complaint,  among  other 
things,  prays  for  such  relief  as  may  be  equitable 
and  just. 

[I]  The  defendant  answered  by  a  general  de- 
nial and  pleaded  adverse  possession  for  10  and 
20  years.  These  two  latter  defenses  are.  of 
course,  not  applicable  to  this  suit  in  equity.  8ee 
Blackwell  v.  Ryan,  21  8.  C.  124,  where  the 
Supreme  Court  uses  this  language:  *'It  is  un< 
doubtedly  true  that  10  years'  adverse  possession 
gives  title  against  all  who  are  capable  of  suing 
and  do  not;  but  it  seems  to  us  that  the  legal 
bar  of  the  statute  cannot  as  such  be  interposed 
to  a  proceeding  on  the  equity  side  of  the  court 
for  the  specific  performance  of  an  executory 
contract.  See  Smith  v.  Smith,  McMuIl.  Bq. 
184."    Also  Poston  ▼.  Ingraham,  76  S.  O.  167, 

56  s.  B.  rso. 

The  action  was  referred  to  the  master  to  take 
the  testitfiony  and  comes  up  for  hearing  before 
me  in  open  court  upon  this  testimony. 

The  undisputed  facts  are  that  in  1891,  one  G. 
S.  Fanning  was  killed,  and  died  seized  and  pos- 
sessed of  seven  undivided  eighths  of  the  tract  of 
land  described  in  the  complaint,  the  other  one 
eighth  belonging  to  R^  B.  Fanning,  who  later 
conveyed  it  to  the  widow  and  children  of  G.  S. 
Fanning.  That  he  left  surviving  him  his  widow, 
Mrs.  Lena  Fanning,  and  certain  infant  chil- 
dren, the  oldest  being  20%  years  and  the  young- 
est 4  years  old  at  the  time  of  the  sale  in  1894. 
These  children  or  their  heirs  are  all  plaintiffs 
in  this  action.  That  G.  S.  Fanning  had  given 
two  mortgages  over  this  land  to  one  W.  H.  Ken- 
nedy, now  deceased.  That  in  1894  the  land  was 
sold  by  the  master  in  a  partition  suit  brought 
by  Mrs.  Fanning  against  her  children  and  the 
said  mortgagee.  There  was  only  one  bid,  and 
that  was  made  by  Messrs.  Patterson  &  Holman, 
who  were  the  attorneys  conducting  that  i>arti* 
tion  suit.  Pursuant  to  that  bid,  the  master's 
deed  was  made  to  the  present  defendant,  C.  Y. 
Bogacki,  who  was  then  and  is  now  a  resident 
of  the  dty  of  Montgomery,  Ala.,  and  who  is  a 
brother  of  the  plaintiff,  Mrs.  Lena  Fanning.  G. 
Y.  Bogacki  was  not  present  at  the  sale.  The 
amount  bid  was  the  exact  amount  due  on  the 
mortgages,  principal  $752.60,  interest  from  the 
date  of  the  decree  to  the  date  of  the  sale  $35.12, 
and  costs  $40.78^  For  at  least  one  year,  if  not 
more,  after  the  sale  the  defendant,  Bogacki,  per- 
mitted the  plaintiffs  to  collect  and  appropriate 
the  rents  from  the  land.  He  sent  money  to  the 
plaintiffs,  and  continued  it  so  long  as  their  ne- 
cessities required  it.     The  disputed  facts  are: 
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The  alleged  contract  and  the  allegation  that 
the  bidding  was  chilled  by  reason  of  said  alleged 
contract  or  agreement. 

[2]  The  plaintiff  Mrs.  Fanning  testified  that 
her  brother,  the  defendant,  promised  to  buy  this 
land  in,  hold  it  until  out  of  the  rents  he  reim- 
bursed himself  for  the  outlay  in  purchase  price 
and  in  advancements  made  to  her,  whereupon 
he  would  turn  the  land  back  over  to  her  and 
her  children.  To  corroborate  her  testimony 
there  are  two  letters  from  the  defendant  to  Mrs. 
Fanning,  the  testimony  of  her  son,  George,  and 
the  testimony  of  disinterested  witnesses  to  the 
effect  that  there  was  a  rumor  afloat  at  the  sale 
that  the  land  was  being  bid  in  for  Mrs.  Fanning 
and  her  children.  This  together  with  the  undis- 
puted facts  above  mentioned  and  the  testimony 
as  to  gross  inadequacy  of  purchase  price  con- 
stituted the  proof  on  the  part  of  the  plaintiff 
upon  the  question  of  whether  or  not  the  alleged 
oral  contract  did  exist. 

The  proof  on  the  part  of  the  defendant  upon 
this  point  is  his  denial  of  the  existence  of  the 
alleged  oral  contract.  In  his  testimony  he 
would  not  deny  that  such  a  contract  existed  in 
letters  he  had  written  to  Mrs.  Fanning.  The 
plaintiffs  do  not  rely  upon  a  written  contract, 
but  merely  introduced  certain  letters  of  the 
defendant  for  the  purpose  of  corroborating  the 
testimony  of  the  plaintiff  and  used  the  letters  in 
the  cross-examination  of  the  defendant,  with 
the  aforesaid  results,  which  to  some  extent  must 
weaken  the  defendant's  strong  denial  that  such 
an  oral  contract  existed. 

After  a  careful  consideration  of  the  testimony 
and  exhibits,  my  conclusion  is  that  the  alleged 
oral  contract  did  exist. 

[3,4]  After  the  plaintiffs  had  argmed  their 
case  the  attorneys  for  the  defendant  made  a 
motion  for  leave  to  amend  their  answer  by  set- 
ting up  the  statute  of  frauds.  This  motion  is 
made  under  section  224  of  the  Oode  of  Civil  Pro- 
cedure. This  section  is  a  limitation  upon  the 
power  of  the  court  to  grant  amendments,  and 
unless  the  proposed  amendment  falls  within  one 
of  the  four  classes  mentioned  in  that  section 
the  court  has  no  power  to  grant  it;  and,  if 
it  does,  then  it  is  not  grantable  as  a  matter 
of  course,  but  the  court  is  called  upon  to  exer- 
cise its  discretion  and  determine  whether  the 
proposed  amendment  is  in  the  furtherance  of 
justice,  ^e  fourth  class  of  amendments  men- 
tioned in  section  224,  that  is,  amendments  dur- 
ing the  trial,  must  not  substantially  change  the 
claim  or  defense.  Knight  v.  Cotton  Mill,  80 
S.  O.  213,  61  S*  EL  307 ;  Kennedy  v.  HUl,  79 
S.  C.  270,  60  &  B.  689 ;  Jennings  v.  Parr,  54 
S.  C.  110,  32  S.  EX  73;  Cuthbert  v.  Brown, 
49  S.  O.  513,  27  S.  E.  485.  Upon  the  authority 
of  these  cases,  I  hold  that  I  have  no  power  to 
grant  the  proposed  amendment,  for  the  reason 
that  it  substantially  changes  the  defense  from 
a  denial  of  the  oral  contract  to  an  avoidance 
of  the  same.    31  Cyc.  216. 

In  addition  to  the  foregoing,  however,  such 
an  amendment  would  not  be  "in  the  furtherance 
of  justice,"  as  required  by  the  Code.  Bliss  on 
Oode  Pleading  (3d  Ed.)  §  431 ;  Suber  v.  Rich- 
ardson, 61  S.  O.  393,  39  S.  B.  540 ;  Coward  v. 
Boyd.  79  S.  O.  134,  60  S.  E.  311 ;  Wallace  v. 
DowUng,  86  S.  C.  307,  68  S.  E.  571,  138  Am. 
St.  Rep.  1064;    31  Cyc  216. 


By  specific  performance  both  plaintifib  and 
defendant  received  justice. 

I  therefore  refuse  to  allow  the  amendment, 
and  the  plaintiffs  are  entitled  to  specific 
performance,  unless  they  are  guilty  of  laches, 
which  was  advanced  by  the  defendant  in  argu- 
ment as  a  bar  to  relief  to  the  plaintiffs. 

[5, 6]  Are  the  plaintiffs  barred  by  laches? 
What  constitutes  laches  is  not  decided  by  length 
of  time  alone,  but  the  question  must  be  deter- 
mined by  the  facta  and  circumstances  of  each 
case  and  according  to  light  and  justice.  The 
doctrine  of  laches  is  applied  to  prevent  the 
commission  of  a  wrong.  Shute  ▼.  Shute,  82  S. 
C.  264,  64  S.  E.  145;  note,  Ann.  Cas.  1914B, 
p.  314 ;  Hellams  v.  Prior,  64  S.  a  298,  42  S.  B. 
106 ;  Hubbard  v.  Manhattan  Trust  Co.,  87  F. 
51,  30  C.  C.  A.  520.  And  the  party  who  desires 
to  maintain  an  objection  founded  on  the  other's 
laches  must  show  himself  to  have  been  *' ready, 
desirous,  prompt  and  eager."  Pomeroy's  lEki. 
Juris.  §  140S.  This  oral  contract  is  valid  at 
common  law  and  in  morals,  and  justice  requires 
that  it  bo  enforced.  The  length  of  time  over 
which  it  extended  is  not  laches,  because  the 
contract  itself  contemplates  a  long  length  of 
time  before  its  complete  performance. 

The  acknowledged  and  reasonable  confidence 
of  the  plaintiff  in  the  integrity  and  protecting 
love  of  the  defendant  fully  explains  the  fact 
that  they  took  no  action  against  him  until  he 
attempted  to  violate  the  contract  in  1913. 

I,  therefore,  hold  that  laches  is  not  a  bar  to 
specific  performance  of  this  contract.  Nor  is 
the  action  prematurely  brought  even  if  the  de- 
fendant has  not  fully  reimbursed  himself,  for  he 
has  repudiated  the  contract  and  attempted  to 
sell  the  land.  Payne  v.  Melton,  67  S.  C.  233, 
45  S.  E.  154;  Crosby  ▼.  Ga.  Realty  Co.,  138 
Ga.  746,  76  S.  B.  38. 

It  is  therefore  ordered,  adjudged,  and  decreed 
that  when  out  of  the  rents  of  the  said  lands  the 
defendant  shall  have  reimbursed  himself  for  the 
amount  paid  at  the  master's  sale,  $828.50,  with 
interest  at  the  legal  rate,  and  such  advancements 
as  he  may  have  made  to  the  plaintiffs,  the  clerk 
of  this  court  do  execute  and  deliver  to  the  plain- 
tiffs a  sufficient  deed  of  conveyance,  conveying 
to  them  in  fee  simple  the  lands  in  question. 

And  it  is  further  ordered,  adjudged,  and  de- 
creed that  this  cause  be,  and  the  same  is  hereby, 
recommitted  to  the  master  for  Barnwell  county, 
to  take  an  accounting  between  the  plaintiffs  and 
defendant,  and  to  report  his  findings  of  fact  and 
law  thereon  to  this  court  forthwith. 

[Signed]       Earnest  Moore,  Presiding  Judge. 

Harley  &  Blatt  and  G.  M.  Greene,  all  of 
Barnwell,  for  appellant 

Holman  •&  Boulware,  of  Barnwell,  for  re- 
spondents. 

WATTS,  J.  For  the  reasons  stated  In  the 
circuit  decree  it  Is  the  judgment  of  this  court 
that  the  judgment  of  circuit  court  be  af- 
firmed. 

GART,  C.  J.,  and  HYDRICI^  FBASER, 
and  GAGE,  JJ^  concur. 
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FLOYD  et  al.  ▼.  MONTGOMERY  LUMBER 

CO.    (No.  10122.) 

(Supreme  Omrt  of  South  Carolina.     Jan.  21, 

1919.) 

1.  Evidence     ^=»213(1)— Letters— Attempt- 
ed CoifPBOiasE. 

Letters  attempting  to  settle  difference  of 
opinion  as  to  title  to  certain  lands  and  the  tim- 
ber thereon,  but  which  were  written  long  prior 
to  the  bringing  of  the  suit  involving  such  title, 
land,  and  timber,  could  not  be  excluded  as  con- 
stituting an  offer  of  compromise  and  settle- 
ment. 

2.  TRESPASS      ^=:»45(1)— Evidence—Admissi- 

BILITT — LeTTEBS. 

In  action  for  trespass  upon  land,  letters  be- 
tween the  parties  written  prior  to  the  alleged 
trespass  were  admissible  to  show  that  the  tres- 
pass was  committed  after  full  notice  of  plain- 
tiflTs  claim. 

3.  Witnesses     ^=>159(8)— Contbaot     With 
Deceased  Person. 

A  witness  could  not,  in  view  of  Code  Civ. 
Proc.  1912,  §  438,  testify  regarding  disposition 
a  deceased  ancestor  made  of  his  land  and  what 
arrangements,  with  respect  to  whether  the  an- 
cestor had  agreed  to  sign  a  deed  to  witness,  had 
been  made. 


4.  Appeal  and  Error  ^=>105(K1)--HarmijsS8 
Error. 

In  trespass  for  cutting  of  timber,  admission 
of  tax  duplicates  of  the  county  treasurer  was 
harmless,  where  the  fact  that  plaintiffs  had  paid 
the  taxes  was  shown  by  other  evidence  and  tes- 
timony. 

Ai^eal  £rom  Common  Pleas  drenit  Court 
of  Horry  0>nnty ;  Hayne  F.  Rice,  Judge. 

Action  .by  Lillie  Mae  Floyd  and  others 
against  the  Montgomery  Lumber  (Company. 
Judgment  on  verdict  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Testimony  referred  to  in  the  opinion  is: 
Johnson  Floyd,  a  witness  for  the  plaintifr, 
testified: 

Direct  examination:  "I  am  a  son  of  Frederick 
Floyd.  My  mother's  name  was  Nancy  Floyd. 
My  father  had  six  children  by  his  first  wife  and 
seven  by  his  last.  Hardy  £^oyd,  Elizabeth  Mc- 
Daniel,  Asbury  Floyd,  (Jourdin  Floyd,  Wil- 
liam H.  Floyd,  and  D.  C.  Floyd  were  children 
by  the  first  wife.  Gus  Floyd  was  my  half- 
brother.  I  am  44  years  old  and  was  only  8 
when  my  father  died  about  36  years  ago.  After 
father's  death,  my  mother  and  all  his  children 
lived  on  the  old  Fred  Floyd  place.  Mother  died 
two  years  ago.  Up  until  a  couple  of  years  she 
stayed  on  the  old  place.  The  house  got  burned 
and  she  stayed  with  these  children.  The  old 
house  got  burned  2  years  ago,  and  after  it  was 
burned  she  lived  with  the  other  chfldren." 

Cross-examination:  '1  am  one  of  the  heirs 
that  signed  the  timber  deed  to  MuUins  Lumber 
Company.    My  mother  was  my  father's  second 


wife,  and  she  also  signed  this  title  to  the  Mullins 
Lumber  Company. 

**Q.  At  that  time,  how  long  had  it  been  since 
Augustus  Floyd  had  lived  on  that  place?  A.  I 
suppose  he  left  when  I  was  small;  I  suppose 
80  or  35  years  ago  when  he  left. 

"Q.  Did  he  leave  after  this  title  had  been 
made  that  has  been  introduced  in  evidence  sign- 
ed by  the  children  of  the  first  wife?  A.  He  was 
away  when  that  was  signed.  Augustus  Floyd 
bought  some  of  the  old  heirs,  D.  C.  Floyd,  Gour- 
din  Floyd,  and  Elizabeth  McDaniel.  I  don't  re- 
member what  he  paid.  He  did  not  pay  them  all. 
Three  took  pay  and  three  did  not,  three  of  the 
older  children.  The  title  which  was  introduced, 
to  Augustus  Floyd,  was  left  in  the  hands  of 
my  uncle,  and  he  has  it  yet.  Augustus  Floyd 
left  my  mother  and  her  children  in  possession 
of  this  land.    I  was  one  of  them. 

"Q.  What  arrangements  did  he  have  with  you 
about  it;  in  other  words,  had  he  promised  that 
he  would  sign  a  deed  to  you?  (Objected  to  as 
being  obnoxious  to  section  438  of  the  Code.  Ob- 
jection sustained.)'* 

H.  H.  Woodward,  of  Conway,  for  appellant 
Hoyt  McMillan,  of  Mullins,  for  respond- 
ents. 


WATTS,  J.  This  action  was  for  damages 
to  real  estate,  for  cutting  and  removing  tim- 
ber therefrom,  and  other  acts  of  trespass. 
Plaintiffs  claimed  that  they  owned  four  un- 
divided thirteenths  of  the  land  and  timber. 
The  answer  was  a  general  denial,  and  that 
the  defendant  was  the  owner  of  the  timber 
and  trees  and  other  easements  on  said  lands, 
and  that  they  were  the  owners  of  nine  undi- 
vided thirteenths  of  timber  and  trees  and  nec- 
essary rights  of  way  and  easement,  and  that 
they  only  took  their  interest  from  said  lands, 
leaving  the  plaintiffs  their  undivided  Interest 
still,  on  said  property,  doing  this  after  ne- 
gotiations had  failed  for  the  purchase  of 
plaintlfl^*  claim.  The  cause  was  tried  before 
Judge  Rice  and  a  jury  at  the  April  term  of 
court,  1918,  for  Horry  county,  and  the  jury 
returned  a  verdict  in  favor  of  plaintiffs  for 
$3,000  actual  and  $500  punitive  damages. 
From  this  judgment  defendant  ai^)eal& 

[1,2]  ESxceptlon  1  alleges  error  in  the  ad- 
mission of  certain  letters  written  by  defend- 
ant to  plaintiffs'  attorneys  and  letters  written 
by  plaintiffs'  attorneys  to  the  defendant  De- 
fendant contends  that  these  letters  should 
have  been  excluded  as  an  offer  of  settlement 
or  compromise.  This  exception  cannot  be  sus- 
tained, as  the  letters  and  correspondence  were 
written  long  before  any  suit  was  brought,  or, 
as  far  as  record  discloses,  was  ever  contem- 
plated or  thought  to  be  necessary.  While  this 
court  was  held,  and  reiterates  the  doctrine, 
which  is  so  wholesome,  that — 

**The  policy  of  the  law  is  to  encourage  par- 
ties to  settle  out  of  court.  Therefore,  they  are 
not  to  be  prejudiced  in  subsequent  litigation  by 
proof  of  unsuccessful  efforts  to  settle.''     Ma- 

^s»For  other  cases  sse  same  topic  and  KEY-NUMBER  In  all  Key-Numhered  Digests  and  Indexes 
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chine  Co.  t.  Johnston,  102  S.  O.  130,  88  S.  E. 
480. 

These  letters  do  not  show  an  offer  to  com* 
promise  nor  anything  in  relation  thereto. 
They  give  notice  of  title,  and  oflfer  to  sell, 
and  admission  of  defendant  of  title.  At  that 
time,  no  timber  had  been  cut,  and  there  was 
no  dispute  as  to  the  property  rights  between 
the  parties.  Later,  when  the  alleged  trespass 
was  made,  It  was  competent  to  go  to  the  jury 
in  an  action  for  actual  and  punitlye  damages, 
that  these  acts  were  committed  after  full  no- 
tice of  plaintiffs'  claim.  This  exception  is 
overruled. 

[3]  Exception  2,  alleging  error  in  excluding 
the  evidence  of  Johnson  Floyd,  is  overruled. 
It  was  clearly  obnoxious  to  section  438  of  the 
Code  of  Civil  Procedure  and  under  Jones  v. 
Kelly,  94  S.  a  349,  78  S.  E.  17. 

[4]  Exception  3,  as  to  admitting  tax  du- 
plicates of  the  county  treasurer:  This  is 
overruled,  as  being  harmless,  as  witness 
Davenport  testified  he  had  paid  taxes  on  the 
land  for  a  number  of  years  for  the  plaintiff, 
and  there  was  other  evidence  that  the  heirs 
at  law,  plaintiffs  herein,  of  Augustus  Floyd, 
had  been  paying  the  taxes  for  a  number  of 
years,  and  the  tax  duplicate  was  competent 
to  show  in  whose  name  the  property  was 
listed,  and  amount  of  taxes  assessed. 

Exceptions  4,  5,  and  6  are  overruled  as 
being  without  merit  There  was  ample  ev- 
idence to  submit  the  case  to  the  Jury  for  their 
determination  on  these  issues,  and  it  would 
hare  been  error  on  the  part  of  the  court  not 
to  have  done  so. 

Appellant's  remaining  exceptions  complain 
of  error  in  his  honor's  charge,  and  as  to  the 
liability  and  measure  of  damages.  Taking 
the  judge's  charge,  as  a  whole,  we  see  no  er- 
ror. There  was  nothing  in  it  that  was  prej- 
udicial to  the  appellant,  and  we  see  no  reason 
why  the  judgment  of  the  circuit  court  should 
be  disturbed.  All  exceptions  are  overruled. 
Judgment  affirmed. 

HTDRICK,    FRASDR,    and    GAGE,    JJ., 
concur. 
GARY,  O.  J.,  did  not  sit 


(111  S.  C.  398) 

JOHNSON  V.  METROPOLITAN  LIFE 
INS.  CO.     (No.  10140.) 

(Supreme  Court  of  South  Carolina.     Jan.  28, 

1919.) 

Insurance  ^=»668(15)— False  Repbesenta- 
TioNS— Waiveb^-Questions  fob  Jubt. 
In  action  on  life  policy,  defended  on  the 
ground  of  false  representations  of  insured  that 
she  did  not  hare  tuberculosis,  and  had  not  been 
under  the  care  of  physicians  for  more  than  two 
years,  whether  defendant  by  issuing  policy  waiv- 


ed misreproscntations  held,  under  the  eyidenct, 
for  the  jury. 

Hydrick,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  R.  W.  Memminger» 
Judge. 

Action  by  Edward  Johnson,  as  administra- 
tor of  Nellie  T.  Johnson,  deceased,  against 
the  Metroi)olitan  Ufe  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Wm.  BUlott  and  James  H.  Fowles,  both  of 
Columbia,  for  appellant 

Richard  B.  Carwile  and  James  S.  Verner, 
both  of  Columbia,  for  respondent* 

WAirrS.  J.  This  is  an  action  for  the  re- 
covery of  $500  under  a  policy  of  insurance  on 
the  life  of  Nellie  T.  Johnson.  The  case  was 
tried  before  tfudge  Memmiuger  and  a  jury, 
and  resulted  in  a  verdict  in  favor  of  plainUff 
for  $500.  At  close  of  plalntift's  evidence  the 
defendant  made  a  motion  for  nonsuit,  which 
was  refused.  When  all  the  testimony  was  in* 
the  defendant  made  a  motion  for  a  directed 
verdict  in  its  favor,  which  was  refused.  Aft- 
er verdict  a  motion  for  new  trial  was  made 
and  refused.  After  entry  of  Judgment  de- 
fendant appeals,  and  imputes  error  to  his 
honor  in  overruling  defendant's  motion  for 
a  directed  verdict ;  both  of  these  motions  be- 
ing on  the  ground  that  *the  undisputed  evi- 
dence was  that  the  insured  procured  the  pol- 
icy because  she  represei^ted  to  the  insurer 
that  she  and  her  husband  were  free  from 
tuberculosis,  and  knew  these  representations 
were  false,"  and  further  "that  she  had  not 
been  under  the  care  of  a  physician  for  more 
than  two  years,  and  she  knew  these  repre- 
sentations were  false*'  and  in  his  honor's 
charge  "he  left  it  to  the  jury  as  a  question 
of  fact  whether  or  not  the  defendant  by  the 
issuance  of  the  policy  waived  misrepresen- 
tations made  in  order  to  procure  it  where 
there  was  no  evidence  that  the  defendant's 
agents  knew  the  representations  to  be  false 
or  in  any  way  colluded  with  the  insured." 
If  there  was  any  competent  evid^ice  in  the 
case,  it  was  the  duty  of  his  honor  to  send 
the  case  to  the  Jury.  Bouknight,  a  witness 
for  the  defendant,  testified: 

"I  delivered  this  policy  to  Nellie  Johnson, 
and  was  present  at  the  time  the  application  was 
signed.  I  delivered  the  policy  to  the  same  wo- 
man who  signed  the  application.  This  all  hap- 
pened at  College  street  house,  although  she 
gave  her  address  as  Lincoln  street.  A  photo- 
graph of  the  application  is  attached  to  the  poli- 
cy. I  heard  all  of  the  questions  read  over  to 
her,  and  her  answers  were  properly  recorded  by 
Mr.  Gregory." 

Further  witness  testifies: 

"Harry  Johnson  applied  for  a  policy  in  th© 
Metropolitan   about   the   same   time   his   wife. 
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'Nellie,  applied.  The  company  passed  favorably 
on  both  applications,  but  when  Harry's  policy 
came  and  was  taken  down  to  his  bouse  to  be 
•delivered  it  was  discovered  that  he  was  sick  in 
bed.  For  this  reason  the  policy  on  Harry's 
life  was  never  delivered.  We  understood  that 
he  had  consumption. 


fi 


This  testimony,  with  other  evident  facts 
and  circumstanoes  In  the  case,  was  sufficient 
for  the  case  to  be  submitted  to  the  jury  un- 
der Gamble  v.  Metropolitan  Insurance  Co., 
95  S.  0.  196,  78  S.  B.  875 ;  Baker  v.  Metro- 
politan Life  Ins.  Co.,  106  S.  G.  419,  91  S.  E. 
324;  Patrick  y.  Ekigllsh,  91  S.  E.  295;  Wingo 
V.  Insurance  Go.,  99  S.  El  436. 

The  exceptions  are  overruled,  and  Judg- 
nent  affirmed. 

GARY,  G.  J.,  and  ERASER  and  GAGE, 
J  J.,  concur. 

HYDRICK,  J.,  dissents. 


<ill  S.  C.  480) 

SENTELL  ▼.  NORRIS  COTTON  MILLS. 

(No.  10147.) 

<Snpreme  Court  of  South  Carolina.     Feb.   1, 

1919.) 

Masteb  and  Sebvamt  ^=;»153(3)— Injuries  to 
Sebvanp— Liability  or   Employer— Inex- 

PEBIENCBD  OpEBATOB. 

Cotton  mill  which  solicited  farmer  to  work 
for  it  was  liable  for  injuries  to  him,  uninstruct- 
ed  of  dangers  of  work,  after  2^1  days'  service, 
causing  loss  of  arm,  if  it  was  guilty  of  lack  of 
due  care  towards  him,  and  he  was  not  negli- 
gent and  bad  not  assumed  risk,  which  was 
hidden. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Pickens  County;    John  S.  Wilson,  Judge. 

Action  by  A.  J.  Sentell  against  the  Norris 
Cotton  Mills.  From  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Carey  &  Carey,  of  Pickens,  and  Hayns- 
worth  &  Haynsworth,  of  Greenville,  for  ap- 
pellant 

Martin  &  Henry,  of  Greenville,  for  respond* 
«nt. 

GAGE,  J.  The  plaintiflf  had  a  verdict  for 
$3,000  for  the  loss  of  his  left  arm  by  the  teeth 
of  a  carding  machine  in  a  cotton  mill. 

Tliere  are  eleven  exceptions;  but  the  one 
issue  argued  at  the  bar  and  In  the  printed 
points  arises  out  of  the  refusal  of  the  court 
to  direct  a  verdict  for  the  defendant:  (1)  Be- 
cause there  was  no  proof  of  negligence  by  the 
4lefendant;  (2)  because  the  plaintlft  assumed 
the  risk  of  the  task  he  was  at;   (3)  because 


the  injury  to  the  plaintiff  was  caused  by  a 
fellow  servant  of  his. 

The  complaint  charged  as  many  as  seven 
delicts  by  the  defendant.  Of  course  if  there 
was  testimony  tending  to  prove  one  suffi- 
cient delict  which  was  a  proximate  cause  of 
the  injury,  and  not  affected  by  the  three  de- 
fenses above  stated,  then  the  court  ought  to 
have  sent  the  case  to  the  Jury.  There  will 
be  no  need,  therefore,  to  consider  all  the 
seven  delicts  charged,  nor  in  such  event  to 
consider  perhaps  all  the  defenses  above 
stated. 

The  gist  of  the  action,  and  of  all  such,  is 
that  under  all  the  instant  circumstances  the 
defendant  failed  in  the  performance  of  its 
whole  duty  towards  the  plaintiff.  Duty  is 
the  test  of  responsibility.  There  is  no  need 
to  recite  the  testimony. 

The  truth  of  the  postulate  which  next  fol- 
lows will  not  be  denied.  If  the  plaintiff, 
hitherto  a  farmer  by  life  long  practice  and  a 
man  of  50  years,  was  solicited  by  the  defend- 
ant more  than  once  to  i^uit  his  farm  and  en- 
ter the  service  of  the  mill,  because  of  the 
scarcity  of  help  there,  and  if  the  plaintiff 
yielded  to  the  solicitation  and  entered  such 
service,  and  if  the  plaintiff  was  put  to  strip 
cards  with  but  a  meager  experience  in  cotton 
mills,  and  met  with  this  accident  after  2\^ 
days*  service,  and  if  no  instructions  had  been 
given  him  about  the  difficulties  and  dangers 
of  that  work,  about  which  he  was  not  prac- 
ticed, and  if  he  was  put  to  labor  on  a  cloudy 
and  rainy  day,  in  a  mill  darkened  on  the  side 
he  worked  at  by  the  state  of  weather  and  by 
a  precipitous  elevation  of  the  ground  there 
so  as  to  conceal  the  dangers  there  present, 
and  if  as  the  proximate  result  of  all  this  the 
man  lost  his  hand  by  the  revolving  card  cylin- 
der while  wlpinj;  off  a  carding  machine,  inci- 
dent to  stripping  the  cards,  then  the  defend- 
ant is  liable  to  the  plaintiff,  if  the  Jury  should 
conclude  that  the  circumstances  recited  con- 
victed the  mill  of  a  lack  of  due  care  towards 
the  plaintiff,  and  should  further  find  that 
the  plaintiff  had  not  defeated  his  right  by  a 
lack  of  due  care  on  his  part,  and  should  fur- 
ther find  that  the  risk  was  hidden  and  had 
not  been  assumed  by  the.  plaintiff  as  a  part 
of  his  contract  of  service. 

The  testimony  tends  strongly  to  make  such 
a  case,  and  it  was  properly  sent  to  the  Jury. 

In  this  view,  the  issue  of  fellow  servant 
goes  out  of  the  case;  for  there  is  no  dispute 
but  that  the  master  put  the  plaintiff  to  work 
where  he  was  hurt. 

Judgment  affirmed. 

HYDRICK,   WATTS,   and   PHASER,   JJ., 
concur. 
GARY,  C.  J.,  did  not  sit. 
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WHITLOCK   ▼.   TOWN   OF   JONBSVILLB 
et  aL    (No.  10138.) 

(Supreme  Court  of  South  Carolina.     Jan.  27, 

1919.) 

Municipal  Cobpobations  ^=>655  —  Change 
OP  Stbeet— Authority  op  Town  Council. 

Under  Civ.  Code  1912,  §§  1932,  2951,  the 
town  council  had  the  right  to  alter  a  road  pur- 
suant to  agreement  whereby  lot  owner  dedicated 
a  strip  of  land  on  the  east  side  of  her  lot  in 
consideration  that  old  street  on  west  side  of 
lot  be  abandoned  to  her. 

Appeal  from  Common  Pleas  Circuit  Ck)urt 
of  Union  County;    J.  Wl  De  Vore,  Judge. 

Action  by  Ida  E.  Whitlock  against  the 
Town  of  JonesvlUe  and  others.  Demurrer  to 
complaint  sustained,  and  plaintiff  appeals. 
Reversed. 

J.  C.  Otts  and  Sanders  &  De  Pass,  all  of 
Spartanburg,  for  appellant. 

Wallace  &  Barron  and  J.  A.  Sawyer,  all  of 
Union,  for  respondents. 

ERASER,  J.  The  appellant  alleges  that 
she  is  the  owner  of  a  lot  of  land  in  the  town 
of  Jonesville,  through  the  western  portion  of 
which  there  ran  a  street  of  the  town;  that 
by  agreement  with  the  town  council,  she  dedi- 
cated to  the  dty  for  a  street  a  strip  of  land 
on  the  eastern  side  of  her  lot  and  in  consider- 
ation thereof  the  town  council  agreed  to 
abandon  to  her  the  old  street  through  the 
western  side  of  the  lot;  that  in  pursuance 
of  said  agreement,  she  turned  over  to  the 
town  the  50  feet  on  the  eastern  side,  and  it 
was  accepted  by  the  town  and  put  in  con- 
dition to  be  used  as  a  street ;  that  with  full 
knowledge  and  consent  of  the  town  council 
she  erected  fences  around  her  lot  and  across 
the  ends  of  the  old  street  and  inclosed  the 
same  in  her  lot;  that  her  son  gave  some  of- 
fense to  the  town  council,  and  that  in  con- 
sequence thereof  the  mayor  and  aldermen 
blocked  the  new  street  which  they  had  al- 
ready accepted,  and  wilfully,  unlawfully, 
and  In  a  high-handed  manner  tore  down  her 
fence  across  the  old  road.  This  action  Is 
brought  against  the  town  and  mayor  and 
aldermen  officially  and  as  individuals. 

The  defendants  demurred  on  the  ground 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that 
the  town  of  Jonesville  had  no  power  to  dis- 
continue the  street,  and,  as  the  fence  obstruct- 
ed the  street,  they  had  a  right  to  remove  it. 
The  demurrer  was  sustained  on  that  ground 
and  this  appeal  was  taken  by  the  plaintlfT. 
There  is  one  exception  with  several  subheads, 
but  really  only  one  question,  as  the  whole 
case  depends  upon  the  power  of  Jonesville  to 
discontinue  a  street. 

The  complaint  asks  no  damages  against 


the  town  of  Jonesville,  but  an  Injunction 
against  Interference  with  plaintlfTs  posses- 
sion of  the  abandoned  street. 

Section  2951,  Code  of  Laws  of  South  Caro- 
lina, vol.  1,  gives  city  councils  the  same 
rights  in  the  management  of  its  streets  as 
are  given  to  county  boards  of  commissioners. 

Section  1932  of  said  Ck>de  gives  to  the 
county  boards  of  commissioners  the  right 
"to  discontinue  such  roads,  bridges  and  fer- 
ries as  shall  be  found  useless,  and  to  alter 
roads  so  as  to  make  them  more  useful." 

According  to  the  allegations  of  the  com- 
plaint, the  town  council  had  the  right  to 
alter  the  road.  We  have  been  cited  to  no 
authority,  and  we  know  of  none,  that  re- 
quires the  alteration  to  be  made  by  a  formal 
ordinance. 

The  order  appealed  from  is  reversed. 

HYDRICK.  WATTS,  and  GAGE,  JJ.,  con- 
cur. 
GARY,  G.  J.,  did  not  sit 


(111  S.  C.  424) 

NEWSOM  V.  F.  W.  POE  MFG.  CO. 
(No.  1014e.) 

(Supreme  Court  of  South  Carolina.    Feb.  1, 

1919.) 

1.  Master  and  Sebvant  ^=9289(13)  —  CoN- 

TBIBUTOBT     NSOUOSNCB  —  QUESTION     FOB 
JUBT. 

Whether  a  14  year  old  employ^  was  guilty 
of  contributory  negligence  when  injured  by  put- 
ting his  hand  inside  a  machine  which  he  was 
helping  to  clean,  in  order  to  remove  cotton,  is 
a  question  for  the  jury. 

2.  Masteb  and  Sebvant  ^=>278(2)  —  Injury 
TO  Sebvant— Cleaning  Moving  Machin- 

EBY. 

Evidence  held  to  show  that  a  14  year  old 
servant  was  directed  to  clean  moving  machin- 
ery in  which  he  was  caught  and  injured. 

3.  Trial  ^»256(10))  —  Instbuctionb  —  Re- 
quests. 

In  an  action  by  a  father  against  employer 
for  loss  of  services  of  minor  son,  an  instruc- 
tion that  it  was  the  duty  of  the  servant  to  obey 
the  orders  of  the  master  was  in  general  correct, 
and  if  defendant  wished  a  further  instruction, 
he  should  have  requested  it 

4.  Masteb  and  Sebvant  <£x=>153(1)  —  Minor 
Servant— Warning. 

The  master  is  held  to  a  stricter  account  to 
a  servant  of  tender  years  than  to  an  adult, 
sinco  the  master  is  required  to  warn  such  serv- 
ant of  dangers. 

5.  Trial  <&=»296(3)— Instruction— Construc- 
tion with  Other  Instructions. 

An  instruction  that  the  duty  of  the  master 
to  furnish  a  safe  place  to  work  is  nonassigna- 
ble, and  that  it  would  be  liable  for  any  injury 
resulting  to  the   servant  from   working  in  ao 
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imsafe  place  at  the  direction  of  any  one  au- 
thorized by  the  master,  was  not  error,  where 
there  was  a  further  instruction  that,  if  the  dan- 
ger was  open  and  a  person  of  ordinary  prudence 
would  have  seen  it,  then  the  blame  was  on  the 
14  year  old,  servant  and  not  on  the  master. 

6.  Mastbb  and  Sbbvant  ^=>286(2)— Injuries 
TO  Servant  —  Negliqence  —  Violation  of 
Master's  Rules  and  of  Statute. 
Where  a  minor  servant  was  by  the  direc- 
tion of  one  authorized  by  the  master,  employed 
at  cleaning  moving  machinery,  such,  being  in 
violation  of  the  master's  rules  and  of  the  stat- 
ute, was  negligence  as  a  matter  of  law. 

Appeal  froQi  Common  Pleas  Circuit  Court 
of  Greenville  County;  John  S.  Wilson,  Judge. 

Action  by  K.  B.  Newsom  against  the  P.  W. 
Poe  Manufacturing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Haynsworth  &  Haynswortli,  of  Greenville, 
for  appellant. 

Martin  &  Henry,  of  Greenville,  for  respond- 
ent* 

FRASDR,  J.  This  is  an  action  for  damages 
for  personal  injury.  It  is  the  second  action 
for  the  same  injury.  The  first  action  was 
brought  by  Forest  B.  Newsom,  a  minor  under 
14  years  of  age,  for  the  injury  to  hfemself, 
and  is  reported  in  102  S.  C.  77,  86  S.  B.  195. 
This  action  Is  brought  by  K.  B.  Newsom,  the 
father  of  Forest  B.  Newsom,  for  loss  of  his 
son's  service,  etc. 

The  evidence  in  the  two  cases  is  practically 
the  same,  and  in  the  former  case  is  stated: 

"Forest  Newsom,  a  boy  between  13  and  14 
years  of  age,  was  employed  in  appellant's  mill 
as  a  sweeper.  On  the  morning  of  the  injury, 
he  was  sweeping  not  only  his  own  section,  but 
the  section  of  another  sweeper,  who  was  that 
day  out  of  the  mill. 

*There  is  evidence  to  show  that  Mr.  Whis- 
nant  was  overseer  of  the  section  assigned  to 
the  absent  sweeper;  that  after  Newsom  had 
finished  his  sweeping  and  was  talking  to  another 
employ^  Mr.  Whisnant  called  him  to  get  a 
bag  and  help  in  the  cleaning  of  the  machines 
in  Mr.  Whisnant's  section.  These  machines 
were  cleaned  only  at  long  intervals,  not  oftener 
than  four  times  a  year.  Some  of  the  opera- 
tives who  had  been  in  the  mill  for  years  said 
they  had  never  seen  them  cleaned.  In  order 
to  dean  the  machines  an  iron  door  was  opened, 
exposing  the  gear,  and  a  broom  was  put  into 
the  machine  through  the  open  door,  and  the 
loose  cotton  was  swept  from  the  machine 
through  the  door.  The  plaintiff  was  holding  a 
bag  at  the  open  door  to  catch  the  refuse  as  it 
was  swept  from  the  machine." 

"Mr.  Whisnant  was  a  new  man  in  his  position. 
He  stopped  the  first  two  machines  while  he  was 
cleaning  them.  He  then,  under  the  advice  of 
another  operative,  undertook  to  clean  the  ma- 
chines while  they  were  in  motion.  After  clean- 
ing several  moving  machines,  he  left  Newsom 
at  an  open  door  to  close  another  door,  and 
Newson  saw  a  piece  of  cotton  inside  of  the  ma- 


chine and  undertook  to  pick  it  up  with  his 
hand.  Newsom's  hand  was  caught  and  severe- 
ly injured." 

[1]  I.  The  first  and  second  exceptions 
complained  of  error  in  the  refusal  of  the  pre- 
siding judge  to  direct  a  verdict  as  to  negli- 
gence and  willfulness.  There  was  no  error 
here.  The  reasons  are  fully  stated  in  the  for- 
mer case,  and  need  not  be  restated  here. 

[2]  II.  The  appellant's  fundamental  error 
is  contained  in  its  sev^ith  exception,  which 
complains  of  error  in  his  honor's  failure  to 
charge  that  the  uncontradicted  evidence 
showed  that  Forest  Newsom  was  not  put  to 
work  in  cleaning  moving  machinery.  The 
uncontradicted  evidence  shows  that  Forest 
Newsom  was  put  to  work  in  cleaning  moving 
machinery.  At  the  time  of  the  injury  Mr. 
Whisnant  and  Forest  were  together  cleaning 
moving  machinery.  Mr.  Whisnant  was  han- 
dling the  broom,  and  Forest  was  placing  the 
bag  to  catch  the  lint  that  Mr.  Whisnant  swept 
from  the  machine,  and  Forest  was  Injured  in 
catching  the  lint  which  Mr.  Whisnant  swept 
from  the  cogwheels.  It  was  decided  in  the 
former  case  that  this  was  in  violation,  not 
only  of  the  rules  of  the  company,  but  of  the 
statute,  and  was  negligence,  and  it  was  negli- 
gence as  a  matter  of  law. 

[3]  III.  The  third  exception  complains  that 
the  trial  judge  committed  error  in  charging 
the  jury  that  it  Is  the  duty  of  a  servant  to 
obey  the  orders  of  the  master.  As  a  geileral 
proposition,  the  charge  is  correct,  and  if  the 
appellant  desired  further  Instruction,  it 
should  have  requested  it.  The  charge  later 
qualified  the  statement 

[4]  IV.  The  fourth  exception  complains  of 
error  in  that  his  honor  erred  in  charging  the 
jury  that  the  master  is  held  to  a  stricter  ac- 
count to  a  servant  of  tender  years  than  to  an 
adult  There  is  no  error  there.  The  master 
is  required  to  warn  a  servant  of  tender  years 
of  the  dangers.  The  appellant's  fourth  re- 
quest to  charge  admits  the  proposition.  That 
request  was: 

"(4)  The  master  is  bound  to  warn  a  servant 
only  when  the  servant,  on  account  of  youth  and 
inexperience,  does  not  know  the  danger  attend- 
ing upon  the  work." 

[6]  v.  The  fifth  exception  is; 

'  '*He  erred  in  charging  plaintiff's  tenth  request 
as  follows:  'One  of  the  nonassignable  duties  of 
the  master  is  to  furnish  a  safe  place  to  work, 
and  the  master  would  be  liable  for  any  injury 
resulting  to  the  servant  from  working  in  an  un- 
safe place  at  the  direction  of  any  one  author- 
ized by  the  master,  either  directly  or  indirect- 
ly, to  assign  the  servant  to  such  a  place  of 
labor'— it  being  submitted  that  by  said  request 
the  master  is  charged  with  liability,  irrespec- 
tive of  the  question  of  his  negligence,  and  ir- 
respective of  the  question  as  to  whether  the 
servant  might  not  have  assumed  the  risks  in- 
volved." 
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This  exception  cannot  be  sustained.  His 
honor  charged  the  Jury  that;  If  the  danger 
was  open  and  a  person  of  ordinary  prudence 
would  have  seen  it,  then  blame  was  on  the 
servant,  and  not  on  the  master. 

[6]  VI.  The  next  complaint  was  that  his 
honor  erred  in  charging  the  Jury  that  it  was 
negligence  per  se  to  violate  the  rules  of  the 
company.  The  rules  and  the  statute  both  for- 
bid the  employment  of  minors  in  cleaning 
moving  machinery,  and  it  has  already  been 
held  that  it  was  negligence  as  a  matter  of 
law. 

The  Judgment  is  affirmed. 

HYDRICK,  WATTS,  and  GAGE,  JJ.,  con- 
cur. 
GABY,  0.  J.,  did  not  sit 


(111  S.  C.  400) 

EQUITABLE    SUBETY    CO.    v.    ILMNOIS 
SURETY  CO.  et  al.     (No,  10X41.) 

(Supreme  Court  of  South  Orolina.     Jan.  28, 

1919.) 

1.  Appeal  and  Ebbok  <8=5>121&-Bbtrial  aft- 
EB  Remand— DiBECTED  Vejidict. 

Order  overruling  demurrer  to  complaint 
having  been  sustained  on  appeal,  and  plaintiff 
on  trial  after  remand  having  offered  evidence 
to  prove  every  essential  fact  alleged,  a  verdict 
for  defendant  could  not  be  directed. 

2.  Appeal  and  Ebbob  <9=5>10e9(6)  ^  Subse- 
quent Appeal— Be8  Adjudicata. 

Decision  on  former  appeal  that  complaint 
was  not  demurrable  hM  res  judicata  of  conten- 
tion of  surety  on  bond  of  foreign  insurance  com- 
pany, filed  with  insurance  commissioner,  that^ 
plaintiff  was  primarily  liable  and  surety  only 
secondarily  liable,  since  if  contention  was  true, 
complaint  did  not  state  cause  of  action. 

3.  Appeal  and  Ebbob  ^=»1099(6)  —  Subse- 
quent Appeal— Bes  Judicata. 

Decision  on  former  appeal  that  complaint 
was  not  demurrable  held  res  judicata  of  con- 
tention that  plaintiff  and  surety  on  bond  of 
foreign  insurance  company  filed  with  insurance 
commissioner  were  at  most  cosureties  on  the 
bonds  in  question. 

Appeal  from  Common  Pleas  CJlrcult  (5ourt 
of  Bicbland  County;  B.  W.  Memminger, 
Judge. 

Action  by  the  Equitable  Surety  Company 
against  the  Illinois  Surety  Company  and 
others.  Directed  verdict  for  plaintiff,  and 
the  United  States  Fidelity  &  Guaranty  Com- 
pany appeals.     Affirmed. 

See,  also,  108  S.  C.  364,  94  S.  E.  882. 

Bobert  Moorman,  of  Columbia,  for  appel^ 
lant. 

D.  W.  Boblnson,  of  Columbia,  for  respond- 
ent. 


FBASEB,  J.  The  Illinois  Surety  Company 
was  for  a  while  doing  business  4n  this  state. 
The  statutes  of  this  state  require  a  foreign 
surety  company,  doing  business  In  this  state, 
to  file  with  the  Insurance  commissioner  an 
approved  bond  or  approved  securities,  In  the 
sum  of  $10,000.  The  Illinois  Surety  Com- 
pany filed  a  bond  with  the  United  States 
Fidelity  &  Guaranty  Company  as  surety. 
A  suit  was  brought  in  the  federal  court  in 
this  state  upon  a  contract  upon  which  the 
Illinois  Surety  Company  was  surety,  and 
judgment  was  obtained  against  the  company. 
The  company  appealed,  first  to  the  Circuit 
Court  of  Appeals  (Illinois  Surety  Co.  v.  Unit- 
ed States,  215  Fed.  334,  131  C.  C.  A.  476)  and 
then  to  the  Supreme  Court  of  the  United 
States  (240  U.  S.  214,  36  Sup.  Ct  321,  60  L. 
Ed.  609).  The  company  lost  in  both  appeals. 
In  both  appeals  the  plaintiiF  herein  signed 
the  appeal  bonds.  The  Illinois  Surety  Com- 
pany became  insolvent,  and  the  plaintiff  was 
required  to  pay  the  judgments.  The  stat- 
utes provide  that  the  bonds  and  securities 
filed  with  the  insurance  commissioner  shall 
be  a  fund  out  of  which  repayment  may  be 
had.  The  plaintiff  took  an  assignment  of  the 
interest  of  the  judgment  creditors,  and 
brought  this  suit  against  the  Illinois  Surety 
Company  and  United  States  Fidelity  &  Guar- 
anty Company.  United  States  Fidelity  & 
Guaranty  Company  demurred  to  the  com- 
plaint, on  the  ground,  among  other  grounds  of 
demurrer,  that  the  complaint  did  not  state 
facts  suflScient  to  constitute  a  cause  of  action* 
in  that  it  appears  as  a  matter  of  law  that 
the  plaintiff  was  substituted  as  surety  for 
United  States  EHdelity  &  Guaranty  Company, 
and  that  this  company  was  no  longer  liable. 
The  demurrer  was  overruled,  and  on  appeal 
to  this  court  the  order  overrulini^  the  de- 
murrer was  sustained.  The  judgment  of  this 
court  is  found  in  108  S.  G.  at  page  371  et 
seq.,  94  S.  E.  882. 

The  case  was  remanded  for  trial.  The  ap- 
pellants answered.  On  the  trial  of  the  case 
the  plaintiff  proved  the  facts  alleged  in  the 
complaint  without  objection.  The  defendant 
offered  no  evidence.  Both  plaintiff  and  de- 
fendant moved  for  a  direction  of  verdict 
in  their  favor.  The  presiding  judge  direct- 
ed a  verdict  In  favor  of  the  plaintiff  and 
the  defendant  appealed  on  three  exceptions. 

[1  ]  I.  The  first  exception  merely  states  that 
his  honor  erred  in  directing  a  verdict  for  the 
plaintiff  and  not  for  the  defendant  A  ver- 
dict for  the  defendant  could  not  have  been 
directed,  as  it  had  been  conclusively  held 
that  the  complaint  stated  a  cause  of  action, 
and  the  plaintiff  had  offered  evidence  to 
prove  every  essential  fact  alleged. 

[2]  II.  The  second  exception  complains 
that  his  honor  erred  in  not  holding  that  the 
plaintiff  was  primarily  liable  and  the  defend- 
ant only   secondarily   liable,   and  that   the 
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plaintiif  was  liable  to  the  exclusion  of  the 
defendant  If  this  proposition  is  true,  then 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  former 
opinion  held  to  the  contrary.  It  is  res  ad- 
Judicata. 

[3]  III.  "Because  his  honor,  the  presiding 
judge,  erred  in  not  holding  that  the  plaintiff 
and  said  defendant  were  at  most  cosecurl- 
tdes  on  the  bonds  in  question,  and  in  not 
directing  a  verdict  accordingly."  This  ex- 
ception cannot  be  sustained.  Mr.  Justice 
Watts,  deliyering  the  opinion  in  the  former 
case,  said : 

'^Payment  by  the  surety  subrogated  the  surety 
to  all  the  rights  and  privileges  of  such  plaintiff 
in  a*  judgment  or  decree  against  the  principal 
debtor,  and  to  all  the  securities,  equities,  rights, 
remedies,  and  priorities  held  by  such  creditor. 
Code  of  1912,  §  3942;  Brandt  on  Suretyship 
(2d  Ed.)  I  809;  MuUer  v.  Wadlington,  5  S. 
C.  345 ;  Garvin  v.  Garvin,  27  S.  C.  472,  4  S. 
£.  14& 

"Whatever  rights  the  creditors  in  judgment 
had  against  the  bonds  filed  with  the  insurance 
commissioner  were,  by  virtue  of  the  statutory 
laws  of  this  state,  transferred  to  the  plaintiff 
upon  pasrment  by  it  of  the  judgment.  The  judg- 
ment creditors  formally  and  duly  assigned  to 
the  plaintiff  all  of  their  rights,  equities,  and  in- 
terests under  the  judgment  to  plaintiff.*' 

This  Is  also  res  adjudlcata. 

The  Judgment  appealed  from  is  affirmed. 

HYDKICK  and  GAGE,  JJ.,  concur. 
GABY,  0.  J.,  and  WATTS,  J.,  did  not  sit 


(111  S.  C.  416) 

THOMAS  V.  SHEA.    (No.  10143.) 

(Supreme  Ck>urt  of  South  Carolina.     Jan.  29, 

1919.) 

Justices  or  the  Peace  ^=»75(1)— Titlb  to 
Real  Peofebtt -**  Bffect  of  Dismissal  — 
Discontinuance. 

Magistrate,  in  whose  court  plaintiff  sued 
for  trespass  by  cutting  timber,  after  dismissing 
complaint,  on  motion  of  defendant's  attorneys, 
on  answer  of  title  to  real  property,  pursuant 
to  Code  Civ.  Proc.  1912,  |§  87-89.  had  discre- 
tion to  grant  order  allowing  plaintiff  to  dis- 
continue. 

Appeal  from  Common  Pleas  CJircult  Court 
of  Spartanburg  County;  Thomas  S.  Sease, 
Judge. 

Action  by  E.  C.  Thomas  against  J.  E.  Shea. 
From  an  order  discontinuing  the  cause,  de- 
fendant appealed  to  the  Circuit  Court,  which 
set  aside  the  order,  and  plaintiff  aiH;>eal8. 
Order  of  the  Circuit  Court  reversed. 

John  Gary  Evans  and  R.  B.  Paslay,  both 
of  Spartanburg,  for  appellant. 


Carson,  Boyd  ft  Tlnsley,  of  Spartanburg, 
for  respondent 

FRASBR,   J.     The  agreed   statemrat  of 
facts  shows: 

**This  action  was  commenced  July  21,  1917, 
in  the  court  of  Magistrate  Jennings,  for  the  re- 
covery of  $50,  actual  and  punitive  damages. 
On  August  2l8t  the  case  was  by  Magistrate 
Jennings  transferred  to  Magistrate  E.  E.  Cor- 
ry  ou  defendant's  motion,  made  on  the  grounds 
that  the  defendant  did  not  believe  he  could  get 
a  fair  and  impartial  trial  before  Magistrate 
Jennings.  On  the  call  of  the  case  by  Magis- 
trate Corry  on  August  22»  1917,  plaintiff  re- 
ferred to  his  summons  for  complaint  as  fol- 
lows: 

"  'Complaint  having  been  made  unto  me  by 
E.  C.  Thomas  that  you  are  indebted  to  him 
in  the  sum  of  $50,  actual  and  punitive  dam- 
ages, for  cutting  down  and  hauling  away  sev- 
eral cords  of  wood  from  lands  of  plaintiff  with- 
out his  knowledge  or  consent  and  against  his 
will,  for  willfully  knocking  down  certain  stakes 
placed  on  said  lands  by  plaintiff,  and  for  other- 
wise maliciously  trespassing  on  said  lands,  the 
same  having  been  done  in  the  years  1916  and 
1917: 

*'  These  are,  therefore,  to  require  you,  the  said 
defendant,  to  appear  before  me  in  my  office  in 
Spartanburg,  117%  Magnolia  street,  on  the 
twenty-first  day  after  service  hereof,  at  10 
o'clock  a.  m.,  to  answer  to  the  said  complaint, 
or  judgment  will  be  given  against  you  by  de- 
fault.' 

*To  which  the  defendant  filed  answer  as  fol- 
lows: 

**  'The  defendant,  answering — 

"  *(1)  Denies  each  and  every  allegation  of  the 
complaint. 

"'(2)  Alleges  that  all  the  matters  and  things 
alleged  to  have  been  done  by  the  defendant  re- 
late to  a  strip  of  land  lying  along  the  line 
between  the  plantation  of  the  defendant  and 
the  plantation  of  the  plaintiff,  which  has  been 
in  the  actual  possession  of  the  defendant,  and 
to  which  the  plaintiff  has  recently  made  a  claim 
of  title,  and  made  an  effort  to  exclude  the 
defendant  therefrom ;  that  the  trees  cut  and  al- 
leged to  have  been  hauled  away  by  the  defend- 
ant, and  the  stakes  alleged  to  have  been  placed 
on  said  land  by  plaintiff,  and  the  occupancy  of 
the  defendant  alleged  to  have  been  trespassing, 
were  all  on  the  strip  of  land  possessed  and 
claimed  by  the  defendant,  and  claimed  by  the 
plaintiff;  that  the  determination  of  all  mat- 
ters referred  to  is  dependent  upon  a  determina- 
tion of  the  issues  of  title  to  the  real  estate; 
that  the  title  to  real  estate  is  involved  in  all 
the  issues  in  this  case,  and  this  court  is  with- 
out jurisdiction  to  try  the  same.' 

** Along  with  this  answer,  the  defendant  filed 
a  statutory  bond,  and  the  answer  was  counter^ 
signed  by  the  magistrate  and  delivered  to 
plaintiff's  attorney.  Upon  hearing  thereon,  the 
magistrate  passed  the  following  order: 

**  'It  appearing  to  satisfaction  of  court  that 
the  question  of  title  to  real  property  comes  into 
question,  and  on  motion  of  defendant's  attor- 
neys, it  is  ordered  that  the  complaint  be  dis- 
missed in  pursuance  to  sections  87,  88,  and  89, 
Code  of  Civil  Procedure. 

EX   B.   Corry,   Magistrate.    [Seal.]' 
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*'On  September  Sth,  plaintiff  served  the  fol- 
lowing notice: 

**  'Please  take  notice  plaintiff  will  move  be- 
fore his  honor,  E.  B.  Corry,  magistrate,  at  his 
office  at  Spartanburg,  South  Carolina,  on  Mon- 
day, September  10,  1917,  at  10  o*clock  in  the 
forenoon,  or  as  soon  thereafter  as  counsel  can 
be  heard,  for  an  order  discontinuing  said  case 
upon  the  payment  of  costs. 

*You  are  respectfully  invited  to  be  present.* 

'On  hearing  this  motion,  the  same  being 
argued  for  plaintiff  and  in  opposition  for  the 
defendant,  on  September  10,  1917,  Magistrate 
Corry  passed  the  following  order: 

"  'This  action  was  commenced  in  the  magis- 
trate's court  by  plaintiff  against  the  defendant. 
The  plaintiff  having  paid  the  cost  of  said  action, 
and  having  served  due  and  legal  notice  on  the 
defendant's  attorneys  of  his  intention  to  dis- 
continue said  action: 

"  *Now,  on  motion  of  plaintiff's  attorneys,  it 
is  ordered  that  the  said  action  be,  and  the  same 
\b  hereby,  dismissed  and  discontinued,  without 
prejudice  to  the  rights  of  the  plaintiff  herein.* 

"From  this  order  the  defendant  served  notice 
of  appeal  to  the  circuit  court  as  follows: 

**  *You  are  hereby  notified  of  our  intention  to 
appeal  on  behalf  of  the  defendant  from  the  rul- 
ings and  order  of  Magistrate  E.  E.  Corry,  Sep- 
tember 10,  1917,  wheroby  he  ordered  this  case 
discontinued,  upon  the  followinsr  ground: 

"'That  the  magistrate  erred  in  holding  that 
he  had  jurisdiction  to  order  a  final  discontinu- 
ance of  the  case ;  whereas,  it  is  respectfully  sub- 
mitted that  his  previous  order,  discontinuing 
this  case  in  the  magistrate's  court,  had,  by  vir- 
tue of  the  statute,  transferred  this  case  to  this 
court,  and  the  magistrate  was  without  juris- 
diction to  enter  final  dismissory,  upon  the 
ground  of  which  we  will  move  this  court  to  set 
aside  the  said  order  appealed  from.* 

*'0n  hearing  this  appeal,  the  circuit  court  sus- 
tained the  same  with  the  following  order: 

"  'This  is  an  appeal  from  an  order  of  magis- 
trate's court  discontinuing  the  cause,  the  appeal 
being  filed  by  the  defendant  on  exceptions.  It 
appears  to  the  court  that  the  previous  order  of 
the  magistrate  (dated  August  22,  1917)  was 
formal  and  in  compliance  with  the  statute,  the 
exceptions  are  therefore  sustained  and  the  order 
appealed  from  set  aside.' 

"Due  notice  of  plaintiff's  intention  to  appeal 
from  the  order  of  the  circuit  court  was  served, 
and  plaintiff  does  now  appeal  and  move  the 
Supreme  Court  to  set  aside  and  reverse  the  same 
upon  the  following  exceptions." 

There  are  three  exceptions,  but  only  one 
question,  to  wit:  Did  the  magistrate  have 
the  right  to  allow  the  plaintiff  to  discontinue 
his  action?  The  case  of  High  v.  Wingo,  84 
S.  G.  246,  66  S.  E.  185,  is  cited  to  sustain  the 
order  of  the  circuit  court.  High  v.  Wingo 
does  not  sustain  the  order  appealed  from. 
In  that  case  there  was  no  order  by  the  magis- 
trate allowing  a  discontinuance.  In  this  case 
there  was  snch  an  order,  and  it  was  within 
the  discretion  of  the  magistrate  to  grant  it. 

The  order  appealed  from  is  reversed. 

HYDRICK,  WATTS,  and  GAGE,  JJ.,  con- 
''ur. 


(88  W.  Va.  226) 
Ex  parte  VELTRL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  21,  1919.) 

(8yHdbu9  by  the  Court,) 

1.  Habeas  Corpus  ^s>3—Disohabo]&— Action 
of  esxaionimo  coubt. 

Where  a  court  or  justice  having  jurisdic- 
tion, on  a  warrant  regular  and  valid  on  its 
face  determines  that  there  is  probable  cause 
for  holding  the  accused  to  answer  for  the  crime 
charged,  and  his  mittimus  committing  the  pris- 
oner to  the  custody  of  the  sheriff  to  await  the 
action  of  the  court  having  jurisdiction  to  try 
the  accused  is  also  regular  and  valid  on  its  face, 
habeas  corpus  is  not  available  to  review  the 
action  of  the  examining  court  or  to  discharge 
the  prisoner  from  custody  on  grounds  purely 
defensive,  as  twice  in  jeopardy,  or  failure  to  in- 
dict, or  to  prosecute  an  indictment  previously 
found  for  the  same  offense,  within  the  time 
prescribed  by  the  statute,  not  relied  on  or  made 
the  foundation  for  his  discharge  before  the  ex- 
amining court. 

2.  Habeas    Cobpus    ^=925(1)  —  Disghabob 
FROM  Custody— Denial  of  Right. 

Nor  is  habeas  corpus  available  to  procure 
the  discharge  from  custody  of  one  so  accused 
and  held  to  answer  for  a  crime,  until  the  court 
having  jurisdiction  has  by  some  affirmative  ac- 
tion denied  him  some  legal  or  constitutional 
right,  and  when  the  record  shows  that  any  or- 
der or  judgment  other  than  discharge  from  fur- 
ther prosecution  would  be  absolutely  void. 

Habeas  corpus  by  Bill  Veltri  to  secure  dis- 
charge from  detention  in  jail  by  John  L. 
Dougan,  Sheriff  of  Monongalia  County.  Wtlt 
refused. 

Lazzelle  &  Stewart,  of  Morgantown,  for 
petitioner. 

Cox  &  Baker,  of  Morgantown,  for  respond- 
ent 

MILLER,  P.  By  habeas  corpus  petitioner 
seeks  his  discharge  flrom  Imprisonment  in 
the  jail  of  Monongalia  County  upon  a  charge 
of  murder,  upon  the  ground  that  he  Is  being 
illegally  detained  by  respondent,  the  sheriff, 
for  reasons  hereinafter  to  be  considered. 

The  return  of  the  respondent,  not  contro- 
verted, is  that  he  is  holding  petitioner  under 
and  by  virtue  of  a  warrant  and  mittimus 
issued  on  December  2,  1918,  by  W.  L.  Bough- 
ner,  a  justice  of  said  county,  charging  him 
with  the  murder  of  one  Tony  Selario  on  the 

day  of  December,  1917,  and  also  by 

virtue  of  another  commitment  issued  by  the 
same  justice  on  the  same  charge  on  the  30^h 
day  of  December,  191S. 

The  warrant  and  mittimus  are  in  due  form 
and  charge  an  offense  of  which  the  justice 
had  jurisdiction  as  an  examining  court ;  and 
his  transcript,  also  made  a  part  of  the  re- 
turn, shows  that  on  the  return  day  of  the 
warrant  the  body  of  the  petitioner  was  pro- 
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duced  before  bim  by  the  officer  to  whom  the 
writ  was  directed,  and  that  the  petitioner 
waived  a  preliminary  hearing  and  was  there- 
upon by  the  order  and  mittimus  aforesaid 
committed  to  the  jail  of  said  county  to  await 
the  action  of  the  circuit  court  touching  the 
charge  aforesaid. 

Upon  the  face  of  this  record  no  question  of 
right,  want  of  authority  or  Jurisdiction  of 
the  justice  appears,  but  the  petitioner  alleges 
as  grounds  for  his  release  that  the  charge 
on  which  he  is  being  held  is  identical  in  all 
respects  with  the  crime  with  which  he  was 
accused  in  an  indictment  found  by  the  grand 
jury  attending  said  circuit  court,  on  Janu- 
ary IS,  1918.  The  October  term,  1918,  of  said 
court,  being  the  third  term  after  the  said 
Indictment  had  been  found,  was  still  in  ses- 
sion at  the  time  of  the  issuance  of  the  orig- 
inal warrant  and  mittimus  by  virtue  of  which 
petitioner  was  being  held  by  respondent  at 
the  time  he  applied  for  and  was  awarded  the 
present  writ  by  this  court.  And  his  conten- 
tion is  that  although  before  the  end  of  the 
said  third  term,  on  December  3,  1918,  the 
prosecuting  attorney  with  the  consent  of  the 
court  entered  a  nolle  prosequi  as  to  said 
original  indictment,  and  he  was  discharged 
from  further  prosecution  thereon,  and  in  as 
much  as  the  court  adjourned  the  said  term 
without  having  brought  him  to  trial  on  said 
indictment,  he  is  now  entitled  to  be  dis- 
charged from  further  custody  by  virtue  of 
section  25  of  chapter  159  of  the  Code  (sec. 
5601),  containing  what  is  known  as  the  three 
term  rule. 

[1]  The  question  is  thus  presented,  whether 
the  petitioner  is  now  entitled  on  this  writ  to 
be  discharged  from  the  custody  of  the  sheriff, 
who  is  holding  him  not  on  the  original  indict- 
ment but  on  the  new  warrant  and  commit- 
ments by  the  justice  exhibited  with  the  re- 
turn. 

We  have  reached  the  conclusion  that  he  is 
not;  that  habeas  corpus  is  not  available, 
at  least  at  the  present  stage  of  the  proceed- 
ing. Petitioner,  as  the  record  shows,  was 
brought  before  the  justice  on  the  new  war- 
rant, waived  examination,  and  was  sent  on 
to  the  circuit  court  to  await  the  action  of  the 
grand  jury.  The  justice  thereby  perhaps  ex- 
hausted his  jurisdiction  over  the  petitioner 
and  the  subject  matter  of  the  accusation. 
The  former  charge  and  the  indictment  of  the 
grand  jury  and  the  former  proceedings  of 
the  court  thereon  were  not  before  the  justice 
in  the  last  proceeding  or  In  any  way  made 
the  ground  of  a  motion  to  discharge  the  peti- 
tioner. So  the  sole  question  presented  on 
this  writ  is  whether  the  warrant  and  com- 
mitment are  in  due  form  and  sufficiently 
charge  an  ofTense.  The  jurisdiction  of  the 
justice  and  the  formality  and  regularity  of 
the  writs  are  conceded. 

The  authorities  hold  almost  without  ex- 
ception that  the  matters  relied  upon  by  pe- 
titioner are  defensive  in  character  and  that 


they  must  be  set  up  by  proper  motion  or 
plea  in  the  proceeding  in  which  he  is  held  to 
answer,  and  that  former  jeopardy,  or  any 
constitutional  right  occurring  pending  the 
proceeding,  not  involving  the  constitutional- 
ity of  the  act  or  statute,  under  which  he  is 
accused,  must  be  asserted  by  way  of  defense 
and  that  habeas  corpus  is  not  available  to  re- 
view any  error  of  judgment  of  the  trial  court. 
So  hold  the  standard  text  books  on  this  sub- 
ject, and  the  decisions  of  the  courts  support- 
ing them  are  legion.  1  Bailey  on  Habeas 
Corpus,  §  40,  page  118  et  seq.;  Hurd  on 
Habeas  Corpus  (2d  Ed.)  page  178  et  seq.; 
Hovey  v.  Sheffner,  16  Wyo.  254,  93  Pac.  305, 
15  I/.  R-  A.  (N.  S.)  227,  125  Am.  St.  Rep.  1037, 
15  Ann.  Cas.  318,  and  cases  cited  in  note  at 
page  327;  State  v.  Smith,  138  Ala.  Ill,  35 
South.  42,  100  Am.  St.  R^.,  note  at  page  29 
et  seq.  See  especially  State  ex  rel.  Noonan  v. 
Sheriff  of  Hennepin  County,  24  Minn.  87; 
Elx  parte  Ruthven,  17  Mo.  541;  Gillespie  v. 
Rump,  Sheriff,  163  Ind.  457,  72  N.  E.  138; 
Ex  parte  Bigelow.  113  U.  S.  328,  5  Sup.  Ct 
542,  28  Li.  Ed.  1005;  Whltten  v.  Tomllnson, 
160  U.  S.  281,  16  Sup.  Ct  297.  40  li.  Ed.  406; 
and  the  many  other  cases  cited  in  the  note 
referred  to  In  15  Ann.  Gas.,  supra. 

Moreover,  the  proposition  Is  fully  supported 
by  the  principles  of  our  own  decisions  and 
the  decisions  of  the  courts  of  Virginia.  Ex 
parte  Mooney,  26  W.  Va.  36,  53  Am.  Rep.  59 ; 
Ex  parte  Evans,  42  W.  Va.  242,  24  S.  E.  888; 
E3x  parte  E)astham,  43  W.  Va.  637,  27  S.  E. 
896;  Dudley  v.  State,  55  W.  Va.  472,  47  S. 
E.  285;  Ex  parte  Mylius,  61  W.  Va.  405,  56 
S.  E.  602,  10  L.  R.  A.  (N.  S.)  1098,  11  Ann. 
Cas.  812;  Jones  v.  Commonwealth,  20  Grat 
848  (Va.) ;    Ex  parte  Rollins,  80  Va.  314. 

[2]  Furthermore,  the  law  undoubtedly  is, 
according  to  our  own  decisions  and  the  deci- 
sions of  other  states,  that  until  the  court  hav- 
ing jurisdiction  of  the  charge  under  which  the 
petitioner  is  held  has  been  called  upon  and 
has  acted  by  some  order  or  judgment  of  sen- 
tence denying  defendant's  right  to  be  discharg- 
ed and  subjecting  him  to  further  imprison- 
ment, habeas  corpus  Is  not  available.  In 
most  cases  we  find  that  the  writ  has  not  been 
applied  for  until  after  judgment  and  sentence 
in  the  trial  court,  but  our  decisions  are  that 
one  imlawfully  restrained  of  his  liberty  may 
after  the  trial  court  has  denied  him  his  rights 
by  some  affirmative  action  and  it  fully  ap- 
pears that  no  judgment  or  order  of  the  court 
except  discharge  from  prosecution  could  law- 
fully be  pronounced  against  him,  the  writ  of 
habeas  corpus  may  be  resorted  to,  to  restore 
him  to  his  liberty.  Ex  parte  Wilson,  114 
U.  S.  417,  5  Sup.  Ct.  935,  29  L.  Ed.  89;  In 
re  Nlelson,  131  U.  S.  176,  9  Sup.  Ct  672,  33 
Ij.  Ed.  118;  Ex  parte  Bigelow,  supra;  Ex 
parte  Virginia,  100  U.  S.  339,  25  L.  Ed.  676; 
1  Bailey  on  Habeas  Corpus,  supra,  at  page 
131 ;  Ex  parte  Chalfant,  81  W.  Va.  93,  98  S. 
EL  1082;   Ex  parte  Anderson,  81  W.  Va.  171, 
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94  S.  El  31 ;  Ex  parte  Bracey,  82  W.  Va.  69, 

95  S.  E.  693. 

These  coQclusions  render  it  unnecessary 
If  not  improper  to  consider  the  other  ques- 
tions presented.  Therefore,  we  are  of  opinion 
to  deny  the  writ  and  to  remand  the  petition- 
er to  the  custody  of  the  respondent. 


(83  W.  Va.   205) 

CARR0Ltr<5R0SS  COAL  CO.  ▼.  ABRAMS 
CREEK  COAIi  &  COKE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  21,  1919.) 

(SyllabuB  hy  the  Court,) 

L  CORFOSATIONS     ^=5>399(1)  —  AUTHOBITY     OF 

Genekal  Manageb— Scofk. 
The  implied  authority  of  .a  general  manager 
of  a  corporation  extends  only  to  such  matters 
as  come  within  the  scope  of  its  ordinary  busi- 
ness. 

2.  Mines  and  Minerals  «=>105(2)— Mining 
coapoeations  —  authobity    of    general 
Manager— Lrase. 
The  general  manager  of  a  corporation  op- 
erating coal  mines  on  leased  territory  has  no 
implied  authority  to  give,  sell,  trade,  or  release 
to  another  such  corporation  any   part  of  the 
leasehold  estate. 

8.  Appeal  and  Error  ^=>1012(1)— Finding 
OF  Fact— Review. 
In  the  absence  of  a  preponderance  of  evi- 
dence against  the  finding  of  a  trial  court  on  an 
issue  as  to  whether  such  corporation  conferred 
upon  its  general  manager  express  authority  so 
to  dispose  of  a  part  of  its  leasehold,  or  ratified 
his  unauthorized  attempt  to  make  such  disposi- 
tion thereof,  the  appellate  court  cannot  disturb 
the  finding. 

4.  Mines  and  Minerals  <8=»105(2)  —  Unau- 
thorized Lease  by  Agent— Bstofpel— Re- 
covery OF  Comfensation— Enforcement  of 
Penalties. 

An  unauthorized  and  unratified  agreement 
made  by  a  general  manager  of  such  a  corpora- 
tion with  another,  under  which  the  latter  has 
mined  coal  within  territory  covered  by  a  lease 
owned  by  the  former,  does  not  estop  it  from 
recovery  of  compensation  for  the  coal  so  mined 
nor  from  enforcement  of  the  statutory  penalties 
inflicted  for  mining  within  a  prohibited  area 
along  the  boundary  line  between  the  leases  un- 
der which  the  two  companies  are  respectively 
operating. 

5.  Principal  and  Agent  «®=»  156— Silence  of 
Agent— Estoppel  of  Principal. 

Silence  and  inaction  of  an  agent  as  to  a 
matter  not  within  his  authority  do  not  estop 
his  principal. 

6w  Estoppel  <g=>95  —  Knowledge  of  Tres- 
pass—Action FOR  Injury. 
Knowledge  of  a  trespass  or  wrong  perpe- 
trated by  one  fully  cognizant  of  the  right  in- 
vaded, and  silence  respecting  it  after  notice,  do 


not  estop  the  injured  party  from  asserting  his 
right  of  action  for  redress  of  the  injury  done. 

7.  Appeal  and  Error  «=»1043(6)  —  Irregu- 
larity in  Taking  Deposition— Cross- Ez- 
AUiNATioN— Witnesses— Reversal. 

An  irregularity  in  the  taking  of  depositions 
fully  developing  the  merits  of  the  cause,  at 
which  all  of  the  litigating  parties  appeared  and 
examined  and  cross-examined  the  witnesses,  con- 
stitutes no  ground  for  reversal  of  the  decree 
founded  upon  them. 

(Additional  Bylldbus  hy  Editorial  Staff,) 

8.  Injunction  ^=3>26(6)— Actions— Defenses 
Available  at  Law— Limitations. 

As  the  statuts  of  limitations,  if  applicable, 
may  be  relied  upon  in  action  at  law  for  value 
of  coal  mined  by  defendant  therein  on  plaiii- 
tiff*s  leasehold  and  to  enforce  statutory  penal- 
ties for  mining  within  certain  distance  of  bound- 
ary line,  as  effectively  as  in  a  suit  to  enjoin 
such  action,  the  statute  is  no  ground  of  juris- 
diction or  relief  in  injunction  suit. 

Appeal  from  Circuit  Court,  Mineral  County, 

Suit  for  Injunction  by  the  Carroll-Cross 
CoaP  Company  against  the  Abrams  Creek 
Coal  &  Coke  Company.  From  a  decree  dis- 
solving an  injunction  and  dismissing  the 
suit,  complainant  appeals.    Decree  affirmed. 

D.  L.  Sloan,  of  Cumberland,  Md.,  and  Wm. 
MacDonald,  of  Keyser,  for  appellant 

Warder  &  Robinson,  of  Grafton,  for  ap- 
pellee. 

POFBT5NBARGER,  P.  The  decree,  pro- 
nounced on  a  full  hearing  and  brought  up 
for  review  by  this  appeal,  dissolved  aa  in- 
junction and  dismissed  bills  the  object  of 
which  was  restraint  by  an  injunction  of  two 
actions  at  law  instituted  against  the  plain- 
tiff herein  by  the  defendant;  one  for  the 
recovery  of  statutory  penalties  for  mining 
coal  within  the  area  along  a  boundary  llae  In 
which  mining,  without  the  consent  of  the  ad- 
jacent owner  In  writing,  is  prohibited  by 
statute,  and  the  other  for  the  recovery  of  the 
value  of  coal  mined  by  the  plaintiff  beyond 
the  boundary  line  and  in  an  area  covered  by 
the  lease  of  the  defendant  in  this  case,  as 
well  as  the  value  of  additional  coal  rendered 
inaccessible  by  the  operations  beyond  the 
line  and  so  lost  to  the  lessee. 

Neither  party  actually  owned  the  coal  in 
the  land  on  which  it  was  operating.  The 
plaintiff  was  the  lessee  of  the  West  Virginia 
Central  &  Pittsburgh  Railway  Company,  by 
assignment  of  a  lease  made  to  the  Denman 
Coal  Company,  and  the  defendant  the  lessee 
of  H.  C  Homan,  as  to  the  tract  of  land 
encroached  upon.  The  declaration  in  one 
of  the  actions  at  law  claims  right  of  recovery 
of  fifteen  $500  penalties,  on  the  theory  of  fif- 
teen separate  violations  of  the  statute  inhib- 
iting mining  operations  within  five  feet  of  a 
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tMnindary  line,  without  the  consent  In  writ- 
ing of  the  adjacent  owner.  In  the  other 
declaration,  compensation  for  6»900  tons  of 
<!oal  alleged  to  have  been  mined  by  the 
plaintiff  in  this  bill,  ont  of  the  Homan  lands, 
of  the  value  of  $9,GG0,  is  sought  and,  in  addi- 
tion thereto.  $2,068.00,  as  the  value  of  4,136 
tons  of  coal,  rendered  inaccessible  by  the 
wrongful  operation. 

By  way  of  equitable  defense  to  the  two  ac- 
tions at  law,  the  original  bill  alleges  two 
grounds  of  relief,  an  agreement  between  the 
two  companies  permitting  the  plaintiff  to 
mine  not  only  within  five  feet  of  the  bound* 
ary  line,  but  also  beyond  it,  so  as  to  form  a 
connection  between  its  works  and  those  of 
tbe  defendant,  and,  in  the  event  of  failure  of 
proof  of  the  agreement,  conduct  on  the  part 
of  the  defendant  inducing  such  action  by  the 
plaintiff  and  constituting  estoppel  to  enforce 
the  penalties  for  violation  of  the  statute  and 
to  have  compensation  for  the  coal  taken  out 
beyond  the  boundary  line,  in  excess  of  a  rea- 
sonable royalty  thereon.  An  amended  bill 
relies  upon  the  statute  of  limitations,  as  to 
the  penalties,  and  alleges  facts  constituting 
ground  of  necessity  for  a  survey  to  determine 
the  exact  location  of  the  boundary  line  and 
the  quantity  of  coal  removed. 

[8]  Since  the  statute  of  limitations,  if  ap- 
plicable, may  be  relied  upon  In  the  action  at 
law,  as  fully  and  effectively  as  in  this  suit 
to  enjoin  that  action,  It  obviously  constitutes 
no  ground  of  jurisdiction  or  relief  here. 
'Whether  tb  're  was  such  an  agreement  as 
the  original  bill  alleges,  or  such  conduct  as 
constitutes  an  estoppel  in  equity,  are  the 
only  material  inquiries  in  the  cause.  The 
lease  under  which  the  plaintiff  operates  was 
executed  July  1,  1903,  and  the  Denman  Coal 
Company  had  conducted  mining  operations 
under  it  for  a  number  of  years,  prior  to  May 
i5,  1912,  on  which  date  it  assigned  the  lease 
to  the  plaintiff.  While  the  Denman  Coal 
•Company  was  conducting  its  mining  opera- 
tions under  Its  lease,  the  Abrams  Creek 
Coal  &  Coke  Company,  the  defendant  here, 
was  mining  under  its  lease  of  the  adjacent 
Homan  land.  The  evidence  well  establishes 
the  fact  that  the  general  manager  of  the  de- 
fendant company  carried  on  some  negotia- 
tions with  the  Denman  Coal  Company;  for 
disposition  to  it  of  the  area  of  coal  in  ques- 
tion here,  about  three  acres,  as  well,  possi- 
bly, as  some  other  small  portions,  because 
they  were  so  situated  as  to  prevent  ready 
and  economical  mining  under  the  plan  of 
operations  contemplated  by  him;  and  that, 
after  the  Carroll-Cross  Coal  Company  took 
-over  the  works  of  the  Denman  Coal  Company, 
these  negotiations  were  continued.  A. 
Spates  Brady,  who  was  general  manager  of 
the  Abrams  Creek  Coal  &  Coke  Company 
from  April,  1910,  until  Sc5)tember,  1913, 
testified  that,  when  he  took  charge  of  the 
property,  its  plans  of  operation  were  unskill- 


ful, ineffective,  wasteful,  and  unsatisfactory ; 
and  that  he  altered  them  by  dispensing  with 
some  of  the  openings  and  reducing  their 
number  and  so  connecting  them  up  as  to 
effect  a  great  saving  In  expenses;  and  that 
the  plan  he  adopted  contemplated  disposi- 
tion of  certain  small  portions  of  the  coal  to 
adjoining  operators  who  could  take  them  out 
more  economically,  by  exchanges  of  coal 
property,  mutually  advantageous  to  the  par- 
ties. He  says  he  prepared  the  plans  of  op- 
eration, as  contemplated,  and  furnished  a 
copy  thereof  for  the  use  of  the  president 
and  board  of  directors,  and  that  it  Indicat- 
ed purpose  and  Intention  to  dispose  of  the 
coal  in  question  here  to  the  Denman  Coal 
Company.  The  reason  assigned  by  him  for 
this  purpose  was  the  impracticability  of 
profitable  mining  thereof,  because  of  the 
necessity  of  mining  it  towards  the  "dip,"  in 
consequence  of  which  the  headings,  entries, 
and  rooms  filled  with  water,  as  the  work 
progressed,  which  had  to  be  removed  by 
pumping,  and  the  existence  of  a  squeeze  or 
breaking  down  of  the  roof,  which  made 
it  necessary  to  abandon  the  headings  through 
which  the  coal  from  that  area  had  to  be  tak- 
en out.  It  appears  from  other  evidence  in 
the  cause  that  the  cost  of  a  new  entry  so 
made  as  to  give  access  to  this  coal  ana 
drain  certain  portions  of  the  workings  would 
have  been  altogether  out  of  proportion  to 
the  value  of  the  coal  to  be  taken  out  through 
it.  In  view  of  this  situation,  A.  Spates 
Brady  says  he  intended,  as  general  manager, 
to  let  the  Denman  Coal  Company  take  that 
coal  out  through  its  workings,  in  exchange 
for  some  of  its  coal,  to  be  taken  out  through 
the  workings  of  the  Abrams  Creek  Coal  & 
Coke  Company,  so  as  to  relieve  the  latter  of 
the  obligation  imposed  by  its  lease  to  take  it 
out  and  pay  the  royalty  thereon,  and  also 
afford  means  of  draining  his  company's  mines 
through  the  workings  of  the  Denman  Com- 
pany, He  swears  that,  some  time  in  1912,  In 
pursuance  of  this  plan,  which  the  president 
and  directors  of  this  company  had  approved, 
he  approached  representatives  of  the  Carroll- 
Cross  Coal  Company  and  endeavored  to  trade 
to  them  this  **fag  end*'  for  an  equal  area  of 
coal  lying  in  front  of  some  other  works  of  his 
company.  His  proposition  was  not  accepted 
at  that  time.  In  the  fall  of  1913,  M.  P.  Gan- 
non succeeded  him,  as  general  manager,  and 
the  proof  is  that  he,  being  familiar  with  the 
plan  by  reason  of  his  having  previously 
held  a  subordinate  position  under  Brady,  had 
conversations  with  representatives  of  the 
Carroll-Cross  Coal  Company,  some  time  in 
1914,  which  are  relied  upon  in  the  evidence 
as  constituting  an  agreement  authorizing 
the  plaintiff  to  mine  the  coal  In  question. 
Carroll  Pattison,  president  of  the  plaintiff 
company,  says  Spates  Brady  discussed  his 
plan  with  him  on  several  occasions  and  some- 
times in  the  presence  of  Gannon,  and  that. 
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after  Brady  left,  Gannon  renewed  the  propo- 
sition and  he  accepted  it  for  bis  company. 
As  to  the  terms  of  the  arrangement,  he  is 
very  indefinite,  not  saying  whether  the  coal 
was  to  be  exchanged  or  to  be  taken  ont  on  a 
royalty  basis;  but  he  says  the  proposition 
previously  made  by  Brady  was  one  of  ex- 
change. Howard  Cross,  superintendent  of  the 
Carroll-Cross  Coal  Company,  says  Qannon 
came  over  to  his  mine  and,  together  with 
himself  and  his  brother  Harry  Cross,  sat 
down  on  a  pile  of  props  at  the  mouth  of  the 
mine  and  proposed  that  the  plaintiff  company 
take  out  the  coal  and  pay  a  royalty  for  it 
not  exceeding  six  cents  per  ton.  Harry  H. 
Cross  says  he  heard  Gannon  tell  his  brother 
to  go  ahead  and  take  out  the  coal  and  it 
could  be  settled  for  afterwards  on  a  royalty 
or  exchange  basis  satisfactory  to  both  par- 
ties. Pattison  says  they  began  to  act  upon 
this  request  or  agreement  in  January,  1914; 
but  Howard  Cross  says  they  did  not  begin  to 
do  so  until  about  June  1st  of  that  year. 
The  mining  within  the  prohibited  area  and 
beyond  the  line  continued  until  about  June, 
1916,  when  it  was  ascertained  by  an  auger 
hole  bored  beyond  the  workings  that  a  point 
within  five  or  six  feet  of  the  old  work- 
ings of  the  Abrams  Creek  Coal  &  Coke  Com- 
pany had  been  reached.  This  fact  having 
been  communicated  to  the  superintendent 
of  that  company,  James  Christopher,  and  an 
inquiry  made  as  to  the  identity  of  the  head- 
ing approached,  he  reported  it  to  Samuel  D. 
Brady,  president  of  the  company,  who,  pro- 
fessing surprise  at  the  conduct  of  the  Car- 
roll-Cross Coal  Company,  in  crossing  the  line 
with  its  operations,  immediately  filed  a  pro- 
test against  further  operations  and  a  demand 
for  satisfaction  for  the  alleged  trepass  upon 
the  property  of  his  company.  As  evidence  of 
probability  that  Spates  Brady's  plan  and  the 
alleged  negotiations  in  conformitiy  there- 
with were  known  by  S.  D.  Brady,  the  plain- 
tiflC  relies  upon  correspondence  between  the 
latter  and  Pattison,  in  1915.  In  a  letter 
dated  April  10,  1915,  Brady  said  he  believed 
some  kind  of  an  arrangement  could  be  made 
by  which  some  of  the  coal  adjoining  the 
Carroll-Cross  Company's  property  could  be 
mined  by  it  and  the  drainage  more  economi- 
cally handled  for  both  companies,  and  re- 
quested a  blueprint  showing  the  workings  of 
the  company,  with  a  view  to  joining  up  the 
maps  of  the  two  companies  and  working  out 
a  plan  for  discussion.  Pattison  replied  in  a 
letter  dated  April  14,  1915,  saying  he  was  un- 
able then  to  find  a  map  of  the  old  Denman 
Coal  Company  workings,  but  the  proposition 
would  suit  him,  If  he  could  arrange  for  per- 
mission by  the  railroad  company,  to  take  the 
coal  out  through  their  property.  Brady  says 
this  correspondence  related  to  other  coal 
lying  beyond  the  rock  fault.  As  showing 
improbability  of  this  it  is  noted  that  Brady 


had  not  then  commenced  work  at  the  place 
he  mentions. 

Some  of  the  claims  relied  upon  by  the 
plaintiff,  as  showing  the  desirability  and 
practical  necessity  of  the  disposition  of  the 
coal  in  question,  which  A.  S.  Brady  says  he 
contemplated,  are  diluted  and  put  in  issue 
by  numerous  contentions  of  the  defendants. 
Gannon,  with  whom  the  agreement  is  alleged 
to  have  been  made,  died  in  December,  1915, 
wherefore  his  testimony  either  to  affirm  or 
deny  that  of  the  witnesses  of  the  plaintiff 
cannot  be  had.  S.  D.  Brady  says  the  corres- 
pondence between  Gannon  from  Oakmont,  at 
or  near  which  the  mines  were  operated,  and 
the  principal  office,  located  at  Fairmont,  W. 
Va.,  contains  nothing  pertaining  to  the  al- 
leged agreement;  and  James  Close,  the  clerk 
at  the  Oakmont  office  of  the  company  during 
the  i>eriod  of  management  by  Gannon,  and 
having  charge  of  the  correspondence,  swears 
there  was  no  correspondence  between  the  gen- 
eral manager  and  the  president  of  the  com- 
pany relating  to  any  such  agreement  or  the 
subject-matter  thereof.  S.  D.  Brady  and 
Christopher,  the  superintendent,  and  other 
witnesses,  admit  that  there  was  some  water 
in  the  rooms  or  headings  of  the  Abrams  Creek 
Company,  abandoned  about  the  year  1910, 
and  up  to  which  the  plaintiff  extended  its  op- 
erations between  June,  1914,  and  June,  1916; 
but  all  of  them  swear  It  did  not  constitute  a 
serious  obstacle  to  mining  operations  in  that 
section,  because  it  could  be  disposed  of  with 
a  small  pump  and  did  not  have  to  be  carried 
any  considerable  distance  by  means  of  the 
pump.  The  coal  actually  mined  beyond  the 
line  by  the  plaintiff  was  not  all  the  coal  the 
defendant  had  in  that  section.  All  of  the  im- 
pediments to  the  mining  of  that  coal  applied  to 
a  considerably  larger  area  of  which  It  consti- 
tuted a  part;  and  S.  D.  Brady  attributes  the 
abandonment  of  the  operations  in  that  sec- 
tion to  a  cause  entirely  different  from  the 
circumstances  mentioned  and  relied  upon  by 
the  plaintiff.  The  defendant  held  leases  upon 
two  adjacent  tracts  of  land,  one  belonging  to 
Homan,  the  other  to  Kalbaugh  and  Ambrose. 
The  minimum  amotmt  of  coal  to  be  mined 
annually  under  the  Homan  lease  was  25,000 
tons,  and  that  to  be  taken  out  of  the  other 
lease  15,000  tons.  As  to  the  Homan  lease, 
the  company  was  largely  in  default;  but,  as 
to  the  other,  the  obligation  of  the  lease  re- 
specting the  amount  of  coal  to  be  mined  had 
been  fully  complied  with.  This  situation 
made  it  necessary  or  desirable  to  direct  the 
efforts  and  energies  of  the  company  more  ful- 
ly to  the  development  of  the  operations  on 
the  Homan  lease,  to  avoid  the  necessity  of 
payment  of  royalties  for  coal  not  mined.  As 
a  drcumstance  tending  to  contradict  this 
plausible  theory,  the  plaintiff  relies  upon  the 
fact  that  the  coal  actually  taken  out  by  it 
was  on  the  Homan  lease  and  not  on  the  Kal- 


W. Va.)    OARROLIi-CROSS  COAL  CX).  T.  ABRAMS  CREEK  COAL  A  COKE  CO.  151 


baugh  and  Ambrose  lease;  But  it  is  to  be  ob» 
served  that,  notwithstanding  this  fact,  the 
coal  actually  taken  out  was  near  the  boun- 
dary line  between  the  two  leases,  and  suc- 
cessful operations  in  that  section  may  have 
required  operations  on  both  leases,  while  the 
exigencies  of  the  situation  may  have  required 
all  of  the  energies  and  efforts  of  the  company 
to  be  directed  to  the  mining  of  coal  on  the 
Uoman  lease.  As  to  the  squeeze  mentioned 
by  A.  S.  Brady,  other  witnesses  deny  its  ex- 
istence. Christopher,  the  superintendent, 
swears  that  neither  Spates  Brady  nor  Gan- 
non ever  informed  him  that  the  CarroU-Cross 
Coal  Company  w*as  mining  over  the  line  so  as 
to  connect  with  the  old  workings  of  the  com- 
pany, and  that  he  had  no  knowledge  of  their 
having  done  so  until  he  was  informed  that 
these  headings  had  been  actually  tapped  by 
such  mining. 

The  final  decree  merely  dissolving  the  in- 
junction and  dismissing  the  bill  gives  no  in- 
dication of  the  ground  upon  which  the  deci- 
sion rests.  From  argument  found  in  the 
briefs,  it  may  be  inferred  that  the  trial  court 
proceeded  upon  the  theory  of  lack  of  authori- 
ty in  Gannon  to  make  the  agreement  claimed 
and,  for  that  reason,  ignored  the  evidence 
t«iding  to  establish  it  On  the  other  hand, 
the  trial  Judge  may  have  deemed  the  evidence 
insufficient,  in  view  of  its  indefiniteness  and 
the  uncertainty  as  to  its  terms  and  the  facts 
and  circumstances  tending  to  contradict  it 
A  loose  conversation  does  not  always  amoimt 
to  a  contract  If  the  former  suggestion  is 
sound,  the  trial  court's  view  of  the  evidence 
becomes  inmiaterial,  unless  it  tends  to  prove 
ratification  in  some  way.  In  other  words,  if 
Gannon  had  no  authority  to  make  such  an 
agreement  as  the  plaintiff  claims  and  his 
making  thereof  was  not  ratified  in  any  way 
by  his  principal,  it  amounts  to  nothing  in 
law. 

[1,2]  Though  the  powers  of  a  general 
manager  are  large  and  extensive  (Fletcher, 
Ency.  Corp.  §|  2096  and  2098),  they  are  not 
unlimited.  It  is  the  province  or  function  of 
a  general  manager  to  supervise  and  conduct 
the  ordinary  business  of  his  principal,  and 
whether  an  act  falls  within  his  implied  pow- 
ers depends  upon  whether  or  not  it  is  within 
the  ordinary  business  intrusted  to  his  man- 
agement Fletcher,  Ency.  Corp.  |  2102;  Var- 
ney  &  Evans  v.  Hutchinson  Lumber  &  Manu- 
facturing Co.,  70  W.  Va.  169,  73  S.  B.  321; 
Laing  V.  iPrice,  75  W.  Va.  192,  83  S.  B.  497; 
Haupt  V.  Vint,  68  W.  Va.  657,  70  S.  E.  702.  34 
U  R.  A.  (N.  S.)  518.  In  all  the  instances  in 
which  this  court  has  sustained  the  theory  of 
implied  authority  In  a  general  managing 
officer  of  a  corporation,  the  subject-matter  of 
his  act  has  been  something  that  arose  in  the 
conduct  of  the  ordinary  business  of  the  cor- 
poration. Thomas  &  Moran  v.  Kanawha  Val- 
ley Traction  Co.,  73  W.  Va.  374,  80  S.  B.  476 ; 
Union  Bank  &  Trust  Co.  v.  Long  Lumber  Co., 


70  W.  Va.  558,  74  S.  E.  674,  41  L.  B.  A.  (N.  S.) 
663;  Producers  Coal  Co.  v.  Mifflin  Coal  Min- 
ing Co.,  95  S.  B.  94a  The  subject-matter  of 
the  alleged  agreement  between  Gannon  and 
the  plaintiff  was  not  within  the  course  and 
conduct  of  the  ordinary  business  of  the  cor- 
poration he  represented.  It  was  his  business 
to  conduct  the  mining  operations  of  his  prin- 
cipal, the  digging  and  selling  of  coal,  .employ- 
ment and  direction  of  the  necessary  labor, 
payment  of  wages,  and  the  like;  and  the 
gift,  sale,  or  release  of  a  portion  of  the  min- 
ing territory  to  another  corporation  was 
clearly  not  within  his  province.  The  lease- 
hold of  his  corporation  was  a  part  of  its  per- 
manent plant  which  he  could  not  dispose  of. 
Whether,  it  was  of  such  character  as  would 
enable  him  to  make  a  profit  out  of  it  for  his 
principal  was  a  question  pertaining  to  the 
general  policy  of  the  company,  not  one  aris- 
ing in  the  course  of  the  conduct  of  its  busi- 
ness, as  defined  by  its  charter,  by-laws,  and 
nature.  The  act  imputed  to  him  was  not  in 
any  sense  analogous  to  the  employment  of 
another  corporation  to  mine  the  coal  for  his 
principal.  At  the  best,  it  was  a  sale  of  the 
coal  in  place  or  of  the  right  to  mine  it,  at  a 
price  that  would  yield  no  profit  to  the  owner. 
As  interpreted  by  the  witnesses  who  testify  to 
it,  the  agreement  was  to  yield  no  more  than 
suflSdent  money  to  pay  the  royalty  to  the 
lessor,  in  exoneration  of  the  lessee's  obliga- 
tion to  take  out  the  coal  and  pay  the  royalty. 
The  only  other  benefit  suggested  was  the  ad- 
vantage of  drainage  through  the  adjacent 
leasehold,  and  it  was  clearly  not  within  his 
authority  to  obtain  that  advantage  by  a  gift, 
sale,  or  barter  of  a  part  of  the  permanent 
plant  of  the  corporation.  Whether  he  could 
purchase  such  right,  paying  money  for  it,  is 
a  question  of  an  entirely  different  character, 
which  does  not  arise. 

[8]  On  the  question  of  express  authority  in 
Gannon  to  make  the  agreement  the  evidence 
does  not  preponderate  in  any  degree  against 
the  finding  of  the  trial  court  On  tiie  con- 
trary, there  Is  a  very  decided  preponderance 
in  favor  of  it  S.  D.  Brady  swears  neither 
he  nor  the  directors  ever  conferred  it  or 
knew  it  was  claimed  or  asserted.  The  clerk 
in  charge  of  the  correspondence  between  the 
office  at  the  mines  and  the  principal  office 
never  heard  of  it  Nor  has  any  evidence  of  it 
been  found  in  any  of  the  correspondence 
which  was  produced  and  offered  to  one  of 
thei  plaintifTs  attorneys  for  examination. 
Moreover,  the  exchange  of  letters  in  April, 
1915,  several  months  after  the  plaintiff  claims 
to  have  commenced  work  under  the  agree- 
ment, imports  lack  of  such  knowledge  on  the 
part  of  S.  D.  Brady.  Whether  it  related  to 
the  coal  in  question  or  not  it  seems  to  have 
carried  an  original  proposition  from  Brady, 
and  not  an  additional  one.  It  is  also  signifi- 
cant that  no  report  of  the  amount  of  coal 
taken   out   through  a  period  of  about  two 
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years  was  ever  made  and  that  royalties  on  it  ( Plnm,  60  W.  Va.  101,  40  S.  B.  587,  68  L.  R.  A. 


were  paid  to  plaintiff's  lessor,  as  if  the  coal 
belonged  to  it,  instead  of  the  defendant  to 
whom  they  belonged.  In  this  state  of  the 
evidence,  tlie  finding  of  the  trial  court  cannot 
be  disturbed. 

Nor  is  there  any  evidence  of  ratification  of 
the  unauthorized  agreement,  if  made.  Though 
it  might  have  been  beneficial  to  the  defend- 
ant, if  accepted,  it  has  not  been  a  recipient 
of  the  benefit  thereof  in  any  way.  It  has  de- 
clined compensation  for  the  coal  in  money 
and  forbidden  the  connection  which  would 
have  given  it  the  benefit  of  drainage  through 
the  plaintlfTs  workings. 

[4-6]  Gannon's  lack  of  authority  respecting 
the  subject-matter  of  the  alleged  agreement 
is  the  rock  on  which  the  argument  of  estop- 
pel breaks.  His  lack  of  authority  to  make 
a  representation  concerning  it  is  as  clear  as 
his  want  of  authority  to  make  an  agreement. 
The  party  claiming  the  benefit  of  an  estoppel 
must  have  acted  upon  some  representation 
in  such  manner  as  to  work  an  injury  to 
himself,  in  the  event  of  the  failure  of  the 
representation  relied  upon.  Being  a  matter 
of  law,  Gannon's  lack  of  implied  authority 
is  deemed  to  have  been  known  by  the  plain- 
tiff, and  action  upon  the  mere  assumption  of 
his  express  authority,  without  evidence  of  It, 
was  action  at  the  peril  of  the  plaintiff.  It 
was  bound  to  know  he  had  no  authority,  im- 
less  expressly  conferred,  and  also  to  ascertain 
whether  it  had  been  so  conferred.  Thompson 
V.  Mercantile  &  Mfg.  Co.,  60  W.  Va.  42,  53  & 
B.  908,  6  L.  R.  A.  (N.  S.)  311.  Assuming  con- 
structive knowledge  of  the  encroachment  on 
the  part  of  the  defendant  through  Gannon,  its 
general  manager  and  director,  this  does  not 
amount  to  an  estoppel,  for  mere  silence  op- 
erates as  an  estoppel  only  because  it  is  some- 
times a  form  of  representation.  Williamson 
V.  Jones,  43  W.  Va.  562,  27  S.  B.  411,  38  L.  R. 
A.  694,  64  Am.  St.  Rep.  891 ;  14  Am.  &  Eng. 
Ency.  U,  643.  There  is  no  proof  of  any  re- 
liance of  the  plaintiff  upon  the  silence  of  the 
defendant,  in  ignorance  of  the  rights  of  the 
latter.  Its  tiUe,  as  well  as  Gannon's  lack 
of  authority,  was  beyond  question  and  fully 
known.  Hence  the  plaintiff  could  not  have 
been  misled  by  the  silence  of  the  defendant 
after  notice  of  the  trespass,  and  one  claim- 
ing a  right  by  estoppel  must  show  that  he  has 
been  misled  by  the  words,  acts,  or  conduct  of 
the  other  party,  while  ignorant  of  his  rights. 
He  must  be  governed  by  his  own  knowledge, 
even  though  a  representation  to  the  contrary 
may  have  been  made  by  the  other  party.  In 
other  words,  he  must  have  been  milled  to 
his  injury,  and  it  is  i^mpossible  that  he  should 
have  been,  when  he  was  fully  informed  as  to 
the  facts.  Norfolk,  etc.,  R.  Co.  v.  Perdue,  40 
W.  Va.  442, 21  S.  E.  755;  Water  Co.  v.  Brown- 
ing, 53  W.  Va.  436,  44  S.  E.  267;  Akinson  v. 


788;  Dawson  v.  Grow,  29  W.  Va.  333,  1  S.  B. 
564 ;  Thor  v.  Oleson,  126  HI.  365, 17  N.  B.  780; 
Bartlett  v.  Kauder,  97  Mo.  356,  11  S.  W.  67; 
Crest  V.  Jack,  3  Watts  (Pa.)  240,  27  Am.  Dec. 
353;  10  R,  O.  L.  p.  694,  $  21.  Estoppel. 

[7]  The  defendant's  depositions  having 
been  taken  before  it  filed  its  answer,  a  motion 
to  suppress  them  was  interposed,  but  not 
passed  upon.  In  view  of  the  probability  that 
the  motion  would  be  sustained,  it  retook 
them,  and,  on  the  hearing,  a  motion  to  sup- 
press those  taken  after  the  filing  of  the  an- 
swer was  made,  on  the  ground  of  lack  of 
right  to  take  them  while  the  former  motion 
was  pending  and  without  leave  to  retake. 
The  court  sustained  the  first  motion  and  over- 
ruled the  second  In  the  final  decree,  reciting 
that  the  parties  had  been  advised,  before  the 
depositions  were  retaken,  that  the  first  mo- 
tion would  be  sustained  and  leave  granted  to 
retake  the  depositions.  At  the  retaking  there- 
of, the  plaintiff  appeared  and  cross-examined 
the  witnesses.  The  error,  if  any,  was  clearly 
harmless  and  does  not  call  for  a  reversal  of 
the  decree.  The  merits  of  the  cause  were  as 
fully  developed  as  if  the  procedure  had  been 
strictly  regular. 

Perceiving  no  error  in  the  decree,  we  will 
afiirm  it. 


(83  W.  Va.  180) 

PIEDMONT  GROCERY  CO.  v.  HAWKINS 

etal.    (No.  3715.) 

(Supreme  (Dourt  of  Appeals  of  West  Virginia. 

Jan.  21,  1919.) 

(Syliahua  hy  the  OouriJ 

1.  COBFOBATIONS  <g=»l89(7%)  —  APPROPRIA- 
TION BY  Officer— Remedy, 
The  appropriate  action  to  recover  money 
improperly  appropriated  to  his  own  use  by  an 
officer  of  a  corporation  is  assumpsit  for  money 
had  and  received. 

2.  Eqitity  ^=»23—JuRi8Dicnow— Action— Elx 
Contraotu—Attachment. 

Section  1  of  diapter  106  of  Code  1913  (sec. 
4455),  properly  construed,  confers  upon  courts 
of  equity  jurisdiction  to  entertain  suits  to  re- 
cover on  causes  of  action  ex  contractu  where 
an  attachment,  supported  by  proper  grounds 
therefor,  is  sued  out  as  a  basis  of  such  juris- 
diction. 

3.  Attachment  €i=>32— "Fraudulently  Con- 
tracting A  Debt"— "Incurring  a  Liabil- 
ity's—Statute. 

An  officer  of  a  private  corporation  intrusted 
with  its  funds  and  property,  who  improperly 
converts  the  same  to  his  own  use,  is  guilty  of 
"fraudulently  contracting  a  debt"  or  "incurring 
a  liability"  to  such  corporation  which  will  be 
the  basis  of  an  attachment  under  the  provisions 
of  section  1  of  chapter  196  of  the  Code  of 
1913  (sec.  4455). 
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4.  Attachment  ^=»114,  115-^bound8— Atfi- 
DAviT— Statement  in  Disjunctive. 

Where  an  attachment  la  sued  out  and  reli- 
ance is  had  ui>on  two  or  more  distinct  enrounds 
tor  support  thereof,  they  should  be  joined  in  the 
conjunctive;  but,  where  only  one  ground  of 
attachment  is  relied  upon  and  two  or  more 
phases  of  the  same  fact  which  constitutes  such 
ground  are  stated,  the  joining  of  such  different 
phases  in  the  disjunctive  will  not  invalidate  the 
attachment  affidavit. 

&.  Attachment     ^s»232— Gbounds— Ajtida- 
viTs— Disjunctive. 

An  attachment  sued  out  upon  the  eighth 
ground  given  by  section  1  of  chapter  106  of 
the  Code  of  1913  (sec.  4455),  that  the  defendant 
fraudulently  contracted  the  debt  or  incurred  the 
liability  for  which  the  action  or  suit  is  about 
to  be,  or  is  brought,  will  not  be  quashed  be- 
cause the  attachment  affidavit  states  that  the 
debt  was  fraudulently  contracted  or  the  liabil- 
ity incurred.  This  is  but  the  declare  tion  of  two 
phases  of  the  same  fact  which  constitutes  the 
basis  of  the  attachment 

Appeal  from  Circuit  Court,  Mineral  County. 

Suit  in  equity  with  attachment  by  the 
Piedmont  Grocery  Company  against  A.  F. 
Hawkins  and  others.  Demurrer  to  bill  and 
motion  to  quash  the .  attachment  sustained 
and  suit  dismissed,  and  plaintiff  appeals. 
Beversed  and  remanded. 

F.  G.  Reynolds  and  H.  G.  Fisher,  both  of 
Keyser,  for  appellant. 

Arthur  Arnold,  of  Piedmont,  for  appellees. 

RITZ,  J.  The  defendant  ^as  for  many 
years  the  treasurer  of  the  plaintiff,  and  it  is 
alleged  that,  during  the  time  he  was  such 
of&cer,  of  the  money  coming  into  his  hands 
he  improperly  appropriated  large  sums  there- 
of to  his  own  use,  and  that  likewise  during 
said  time  be,  without  authority,  converted 
to  bis  own  use  certain  goods  of  the  plaintiff. 
Upon  the  discovery  of  this  alleged  improper 
conduct  on  the  part  of  defendant,  the  plain- 
tiff brought  this  suit  in  equity,  and  at  the 
same  time  sued  out  an  attachment  against 
the  property  and  effects  of  the  defendant, 
upon  the  ground  that  he  fraudulently  con- 
tracted the  debt  or  incurred  the  liability  set 
up.  A  demurrer  to  the  bill  and  motion  to 
quash  the  attachment  were  sustained,  and 
the  suit  dismissed. 

The  ground  of  the  demurrer  is  that  the 
plaintlfTs  demand  Is  a  purely  legal  one  of  a 
tortious  nature  not  cognizable  in  equity,  even 
when  accompanied  by  an  attachment,  and  the 
grounds  for  quashing  the  attachment  are 
that  the  facts  set  up  in  the  affidavit  do  not 
show  that  the  liability  was  fraudulently  in- 
curred, and  further  that  the  affidavit  is  void 
for  uncertainty,  Inasmuch  as  it  alleges  that 
tbe  defendant  fraudulently  contracted  the 
dobt  or  Incurred  the  liability,  so  that  it  is 
impossible  for   the  defendant  to  determine 


whether  it  is  claimed  that  be  contracted  a 
debt  or  incurred  a  liability. 

[1-3]  The  jurisdiction  in  equity  is  sought 
to  be  sustained  solely  upon  the  ground  t^iat 
it  is  conferred  by  section  1  of  chapter  106  of 
tbe  Code  (sec.  4455),  giving  courts  of  equity 
Jurisdiction  of  suits  where  an  attachment 
is  ancillary  thereto.  As  this  statute  has  been 
construed  by  this  court  in  the  cases  of 
Swartbmore  Lumber  Co.  v.  Parks,  72  W.  Va. 
625,  79  S.  E.  723,  and  Mabie  v.  Moore,  75  W. 
Va.  761,  84  S.  B.  788,  jurisdiction  is  only 
conferred  upon  courts  of  equity  to  entertain 
such  suits  when  the  cause  of  action  is  one 
ex  contractu.  In  those  two  cases  it  is  asserts 
ed  that  the  jurisdiction  does  not  exist  where 
the  cause  of  action  is  ex  delicto.  After  re- 
viewing tbe  history  of  our  statute,  we  think 
tbe  doctrine  of  those  decisions  is  correct,  and 
that  wherever  a  plaintiff  has  a  cause  of  ac- 
tion upon  which  be  can  maintain  a  suit  in 
form  ex  contractu  be  may,  if  be  have  grounds 
therefor,  sue  out  an  attachment  and  prose- 
cute a  suit  in  equity.  If,  however,  bis  cause 
of  action  is  one  upon  which  he  must  sue  in 
tort,  equity  will  not  have  jurisdiction.  The 
defendant  insists  that  tbe  cause  of  action  set 
up  in  tbe  bill  is  one  ex  delicto,  while  tbe 
plaintiff  asserts  that  it  is  in  its  nature  ex 
contractu.  Tbe  charge  in  tbe  bill  and  in  tbe 
attachment  affidavit  is  fall  and  complete  as 
to  the  items  of  money  and  property  appro- 
priated by  tbe  defendant,  and  it  seeks  to  re- 
cover a  judgment  for  tbe  amount  of  money 
so  appropriated  and  tbe  value  of  the  prop- 
erty. It  is  contended  by  tbe  plaintiff  that 
this  is  purely  an  action  on  contract;  that 
when  the  defendant  received  into  bis  custody 
money  or  property  of  the  plaintiff,  as  its  offi- 
cer, there  was  an  implied  contract  that  be 
would  account  for  the  same  and  return  it 
when  required  so  to  do ;  and  that  bis  fkiilure 
to  do  this  renders  him  liable  in  an  action  for 
money  bad  and  received.  For  tbe  defendant 
it  is  contended  that,  inasmuch  as  the  allega- 
tions are  that  be  is  guilty  of  a  criminal  of- 
fense in  converting  this  money  and  property 
to  bis  own  use,  bis  acts  are  necessarily 
wrongful  acts,  and  that  the  suit  is  no  more 
than  an  action  for  damages  for  bis  wrongful 
conduct.  It  seems  to  be  very  clearly  estab- 
lished by  tbe  authorities  that  for  money  mis- 
appropriated, or  even  for  money  stolen,  an 
action  of  assumpsit  for  money  had  and  re- 
ceived Is  the  appropriate  remedy.  An  act 
of  misappropriation  in  the  case  of  one  in- 
trusted with  funds  In  an  official  or  fiduciary 
capacity  raises  an  Implied  obligation  on  his 
part  to  repay  such  funds,  and  even  where 
money  has  been  stolen  it  is  uniformly  held 
that  tbe  owner  of  tbe  money  may  sue  in  as- 
sumpsit to  recover  the  same.  In  Cooley  on 
Torts,  I  109,  tbe  author  says: 

*'No  question  la  made  of  this  doctrine,  where, 
as  a  result  of  the  tortious  act,  the  defendant 
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has  come  into  possession  of  money  belonging 
to  the  plaintiff.  The  law  will  not  permit  him 
to  deny  an  implied  promise  to  pay  this  money 
to  the  party  entitled." 

This  text  is  fully  supported  by  the  author- 
ities dted  In  the  note.  In  the  case  of  Walker 
V.  Norfolk  &  Western  Railway  CJo.,  67  W. 
Va.  273,  67  S.  B.  722,  this  court  held  that  an 
action  of  assumpsit  would  lie  against  one 
who  appropriates  the  property  of  another  to 
recover  the  value  thereof.  In  that  case  the 
plaintiff,  a  contractor,  left  a  pump  stored 
temporarily  on  the  right  of  way  of  the  de- 
fendant, and  the  defendant  appropriated  this 
pump  to  its  own  use,  and  a  recovery  for  the 
value  thereof  in  an  action  of  assumpsit  was 
allowed.  Many  cases  might  be  dted  to  sup- 
port the  doctrine  that  for  money  wrongfully 
converted  or  stolen  an  action  of  assumpsit 
will  lie  to  recover  against  the  wrongdoer. 
Gould  V.  Baker,  12  Tex.  Civ.  App.  669,  35  S. 
W.  708;  Howe  v.  Clancey,  53  Me.  130;  Shaw 
V.  Coffin,  58  Me.  254,  4  Am.  Rep.  290;  Spencer 
V.  Towles,  18  Mich,  9;  Beardslee  v.  Horton. 
3  Mich.  560 ;  Royoe  v.  Oakes,  20  R.  I.  418,  39 
Atl.  758,  39  L.  R.  A.  845;  Downs  v.  Balti- 
more City,  111  Md.  674,  76  Ati.  861,  41  L.  R. 
A.  (N.  S.)  255,  19  Ann.  Cas.  644.  The  fact 
that  the  defendant  may  be  guilty  of  a  crimi- 
nal offense  in  misappropriating  the  fund 
sought  to  be  recovered  in  no  way  changes 
hifi  civil  Uability  to  the  plaintiff.  If  there 
were  no  statute  making  the  misappropria- 
tion of  these  funds  criminal,  could  it  be 
doubted  for  a  moment  that  there  was  an  im- 
plied contract  to  repay  them?  The  defend- 
ant would  stand  in  no  different  position  from 
the  man  who  had  borrowed  money  from  an- 
other with  an  express  promise  to  repay  it 
The  law  will  not  permit  him  to  secure  the 
funds  of  another  in  his  capacity  as  agent, 
and  then  use  them  for  himself  without  also 
raising  a  promise  upon  his  part  to  repay.  We 
are  clearly  of  opinion  that  the  cause  of  ac- 
tion set  up  in  this  case  is  one  ex  contractu, 
and  such  as  gives  Jurisdiction  to  a  court  of 
equity  to  entertain  a  suit  under  the  provi- 
sions of  section  1  of  chapter  106  of  the  Code, 
where  an  attadiment  is  sued  out  upon  suffi- 
cient grounds. 

[4]  But  the  defendant  insists  that  no 
ground  for  the  attachment  sued  out  in  this 
case  is  shown  by  the  affidavit,  and  further 
that  the  affidavit  is  fatally  defective.  The 
affidavit  was  sued  out  upon  the  eighth  ground 
specified  in  section  1  of  chapter  106,  and  that 
is  that  the  defendant  fraudulently  contract- 
ed the  debt  or  incurred  the  liability  for 
which  the  action  or  suit  is  brought.  His 
contention  is  that  the  conversion  of  this  mon- 
ey to  his  own  use,  he  having  come  into  pos- 
session of  it  lawfully,  does  not  make  him 
guilty  of  any  fraud  in  incurring  the  liability 
or  contracting  the  debt  set  up  in  the  bill. 
It  is  quite  true  that,  so  far  as  the  funds  em- 
bezzled are  concerned,  they  came  into  the 
possession  of  the  defendant  lawfully;  so  far 


as  the  goods  appropriated  by  him  to  his  own 
use  are  concerned,  this  cannot  be  said.  Tbe 
allegation  in  this  regard  is  that  he  abstract- 
ed certain  goods  from  the  store  of  the  plain- 
tiff, used  them  himself,  and  charged  the  value 
thereof  to  various  customers  of  the  plain- 
tiff, seeking  in  this  way  to  conceal  his  own 
misconduct.  But  can  the  fact  that  he  se- 
cured possession  of  the  funds  lawfully  make 
any  difference?  So  long  as  he  retained  the 
lawful  possession  of  them  as  an  officer  of  the 
company,  there  was  no  cause  of  action 
against  him.  The  cause  of  action  set  up  in 
this  case  arose  when  he  appropriated  these 
moneys  to  his  own  use,  and  can  it  be  said 
that  the  deliberate  taking  of  another*s  funds 
held  for  a  particular  purpose,  and  applying 
them  to  an  entirely  different  purpose,  is  not 
a  fraudulent  act?  It  seems  to  us  that  this 
is  clearly  fraudulent.  The  defendant  cites 
the  case  of  Goss  v.  Board  of  Commissioners* 
4  Colo.  468,  in  support  of  his  contention,  and 
that  case  does  in  a  measure  lay  down  the  doc- 
trine contended  for  by  him;  but  a  reading  of 
it  shows  that  the  decision  is  largely  based 
upon  an  entirely  different  proposition.  In 
that  case  the  party  from  whom  the  money 
was  sought  to  be  recovered  was  not  a  direct 
agent  of  the  plaintiff,  but  was  an  employ^ 
of  the  treasurer  of  the  plaintiff,  and  the  court 
held  that  the  extent  of  the  plaintiff's  rights 
were  fixed  by  its  contract  with  the  treasurer, 
and  recovery  on  the  treasurer's  bond  was  the 
appropriate  remedy  for  it  to  pursue.  We 
are  not  prepared,  however,  to  approve  the 
doctrine  laid  down  In  that  case  that,  where  a 
deputy  or  employ^  of  the  treasurer  misap- 
propriates funds  intrusted  to  him  as  such 
employ^,  the  owner  of  such  funds  cannot  sue 
in  an  action  for  money  had  and  received  to 
recover  a  Judgment  for  the  same.  In  the  case 
of  Downs  V.  Baltimore  City,  111  Md.  674,  76 
Ati.  861,  41  L.  B.  A.  (N.  S.)  255,  19  Ann.  Cas. 
644,  it  is  held  that  the  wrongful  conversion 
of  funds  by  an  officer  constitutes  fraudulent- 
ly contracting  an  obligation  which  will  sus- 
tain an  attachment,  and  the  reasoning  of  the 
court  in  that  case  seems  to  us  to  be  entirely 
sound.  Many  cases  are  dted  in  support  of 
the  text  at  page  78  of  6  Cor.  Jur.,  holding 
that  attachment  Ues  for  goods  or  money  em- 
bezzled or  stolen,  or  obtained  by  other  species 
of  fraud.  The  doctrine  of  that  text  Is  also 
authority  for  the  proposition  that  an  action 
of  assumpsit  is  an  appropriate  remedy  In 
such  case. 

[6]  The  remaining  ground  for  quashing  the 
attachment  is  that  the  statement  "fraudulent- 
ly contracted  the  debt"  is  joined  In  the  dis- 
junctive with  the  statement  "incurred  the 
liability.'*  Does  this  make  the  attachment 
affidavit  bad?  It  is  quite  true  that,  where 
inconsistent  or  separate  grounds  of  attach- 
ment are  joined  in  the  same  affidavit,  they 
must  be  joined  in  the  conjunctive,  for  the 
reason  that  if  the  disjunctive  is  used  the 
defendant  is  not  apprised  of  which  one  of 
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the  grounds  Is  relied  upon;  and  then,  too, 
the  affidavit  may  be  said  not  to  contain  an 
allegation  that  any  ground  exists,  for  the  rea- 
son that  the  affiant  only  swears  that  one  or 
the  other  of  two  or  more  grounds  exist,  but 
does  not  say  which  one.  But  this  doctrine 
has  no  application  where  the  statement  con- 
tains but  two  or  more  phases  of  the  same 
fact,  or  different  facts  of  the  same  nature 
which  constitute  a  single  ground  for  the  at- 
tachment So  it  has  been  held  that  an  affi- 
davit is  not  defective  because  it  states  in  the 
alternative  different  modes  of  effecting  a 
stated  purpose  or  intent,  especially  where  in 
80  doing  it  follows  the  language  of  the  stat- 
ute. 6  Cor.  Jur.  136;  2  R.  0.  U  833;  Sand- 
heger  v.  Hosey,  26  W.  Va.  221;  Shinn  on 
Attachment  &  Garnishment,  1 146 ;  Drake  on 
Attachments,  §  102;  Waples  on  Attachments 
&  Garnishments,  §  136.  In  this  case  the 
ground  of  attachment  relied  upon  is  that 
specified  as  the  eighth  ground  in  section  1, 
c.  106,  and  the  fact  that  the  defendant's  al- 
leged liability  Is  charged  to  have  arisen  by 
fraudulently  contracting  the  debt  or  incur- 
ring the  liability  is  but  two  ways  of  stating 
the  same  substantive  proposition,  and  un- 
der all  of  the  authorities  does  not  vitiate  the 
affidavit 

Our  conclusion  therefore  Is  to  reverse  the 
decree  of  the  circuit  court  of  Mineral  county 
and  remand  the  cause  for  further  proper 
proceedings. 


(8S  W.  Va.  197) 
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Jan.  21,  1910.) 

(Syllabus  hy  the  Court,) 
Licenses     ^=»63— Revocation— Enscnv-RB- 

MOVAL  OF  STRUCTUBES  OB  MOVABLES. 

Though  a  license,  conferring  rights  over  the 
land  of  another,  accepted  and  acted  upon  in 
good  faith,  may  be  revoked  at  the  option  of 
the  licensor,  the  revocation  effects  only  a  dis- 
continuance of  the  Kght  to  the  future  exercise 
and  enjoyment  of  the  privilege,  and  does  not, 
in  the  absence  of  facts  or  circumstances  indi- 
cating a  contrary  intention,  prevent  the  licensee 
from  removing  structures  or  other  movable  ar^ 
tides  placed  thereon  by  him  in  reliance  on  the 
license,  especially  where  such  right  has  been 
recognized  by  the  licensor,  provided  he  causes 
the  removal  within  a  reasonable  time  after  the 
revocation. 

Error  to  (Circuit  Ck>urt,  Tucker  Ck>unty. 

Detinue  by  W.  W*  Ramsey,  Trustee,  against 
P.  J.  Reid.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

A  R.  Stallings,  of  Parsons,  D.  S.  Chippett, 
of  Gliomas,  and  CThas.  D.  Smith,  of  Parsons, 
for  plaintiff  in  error. 


Melvin  G.  Sperry,  ot  Criarlssburg,  D.  H.  HUl 
Arnold,  of  Elldns,  and  A.  Jay  Valentine,  of 
Parsons,  for  defendant  in  error. 

LYNCH,  J.  Plaintiff  sued  in  detinue  to  re- 
cover possession,  if  it  can  be  had,  and.  if  not, 
the  value,  of  steel  railroad  rails,  and  obtained 
the  Judgment  which  defendant  seeks  to  re- 
verse. Rulings  upon  the  admissibility  of  tes- 
timony admitted,  instructions  given,  the  stat- 
ute of  limitations  pleaded,  and  the  right  of 
the  plaintiff  to  a  Judgment  on  the  merits  of 
the  cause  of  action  averred  in  the  declaration 
form  the  basis  of  the  writ. 

The  Clover  Run  Lumber  Company,  owner 
of  a  large  boundary  of  timber  land  in  Tucker 
county,  entered  into  negotiations  with  Welch 
Brothers  of  (Rwanda,  N.  Y.,  owners  of  a 
neighboring  or  adjoining  tract,  for  the  pur- 
pose of  acquiring  a  right  of  way  through  it 
for  a  railroad  for  the  transportation  of  lum- 
ber manufactured  from  the  timber  on  the 
lumber  company's  land  for  shipment  to  mai^ 
ket  over  the  railroad  of  the  West  Virginia 
Central  Railroad  Company,  now  owned  and 
operated  by  the  Wjestern  Maryland  Railway 
Company.  To  establish  the  grant  of  such 
right  or  privilege  to  construct  and  operate 
the  lumber  railroad  over  the  Welch  Brothers' 
land,  that  being  a  fact  material  to  a  correct 
determination  of  the  issue  raised  by  the 
pleadings,  plaintiff,  over  objection,  was  per- 
mitted to  and  did  introduce  in  evidence  two 
letters,  the  body  of  each  of  which,  and  the 
signature  of  Welch  Brothers,  and  the  initials 
'*T.  F.  W."  or  *'T.  F.  Welch,"  thereto  sub- 
scribed were  typewritten.  The  letters  ap- 
parently were  written  at  (rowanda,  N.  Y.,  on 
July  17  and  26,  1902^  mailed  where  written, 
and  addressed  to  L.  Hansford,  attorney  ac 
law.  Parsons,  W.  Va.,  the  county  seat  of 
Tucker  county.  Hansford  and  Welch  Broth- 
ers died  before  the  trial  of  the  action,  and 
of  course  did  not  testify. 

The  letters,  it  is  true,  were  part  only  of 
the  correspondence  between  Welch  Brothers 
and  Hansford  for  permission  to  use  the  land 
owned  by  the  former  in  the  manner  indicated, 
the  ground  of  the  objection  to  their  admissi- 
bility being  the  failure  of  the  plaintiff  to  in- 
troduce all  of  the  correspondoice  on  that 
subject  The  first  letter  introduced  purports 
to  be  a  reply  U>  a  request  in  writing  by  Hans- 
ford, acting  presumably  for  the  Clover  Run 
Lumber  0>mpany,  for  a  statement  of  the  con- 
ditions upon  which  the  grant  of  the  right  of 
way  would  be  given  or  could  be  secured,  and 
the  second  to  explain  or  offer  some  modifica- 
tion of  the  conditions  embodied  in  the  first 

Omitting  the  formal  and  unnecessary  por- 
tions, the  July  17th  letter  says: 

"We  will  give  the  parties  of  whom  you  speak, 
if  they  wish  it  the  right  or  [of]  way  to  build  a 
tramroad  across  our  land  on  the  following  oon- 
ditions:  They  are  to  cut  as  little  timber  as  pos- 
sible in  laying  their  tram,  and  they  to  pay  us 
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the  full  value  In  cash  for  all  timber  cut;  they 
also  to  pay  any  damage  done  to  the  land;  sec- 
ond, they  are  to  allow  us  or  our  assigns  to  use 
the  tramroad  at  any  time  on  fair  terms,  and  if 
they  refuse  to  do  so,  we  are  to  cancel  the  right 
of  way.  After  they  have  finished  with  the  tram- 
road,  the  same  is  to  remain  on  the  land  for  our 
use  until  we  remove  our  timber.  We  think  that 
this  will  probably  be  satisfactory,  as  we  cer- 
tainly mean  it  to  be  fair.  If  they  wish  to 
build  the  tram,  please  advise  us." 

The  second  says: 

"We  have  your  favor  of  the  23rd  inst.  The 
objection  to  the  terms  of  the  right  of  way  which 
you  mention  is  a  good  one.  We  would  hardly 
expect  them  to  leave  such  a  road  as  you  say 
they  are  going  to  lay  there,  after  they  finish, 
for  flin  indefinite  length  of  time.  We  would  like 
to  have  the  privilege  of  using  it  for  a  reasonable 
length  of  time,  which  we  no  doubt  can  agree 
upon." 

Tho  genuineness  of  tlie  letters  and  authen- 
ticity and  competency  as  proof  seems  to  be 
attested  and  established  fully  and  completely 
by  what  subsequently  was  done  pursuant  to 
the  negotiations,  and  upon  the  faith  and  be- 
lief implied  in  and  based  upon  them,  and  from 
the  fact  that  Welch  Brothers  consented  to 
permit  the  use  of  their  lands  for  the  con- 
struction and  operation  of  the  road,  and  that 
If  Hansford  did  not  disclose  the  name  of 
the  person  or  client  in  whose  behalf  he  wrote 
the  letterts,  replied  to  by  Welch  Brothers, 
acts  later  done  identified  the  Glover  Run 
Lumber  Company  as  the  applicant  for  the 
right  of  way.  It  built  the  road  over  Its  own 
land  and  over  other  land  severally  owned 
by  Welch  Brothers,  Dasher,  Williams,  and 
Phillips  to  Intersect  with  the  road  of  the 
Western  Maryland  Railway  Company  at  or 
near  Parsons,  with  which  it  obtained  switch 
connection,  and  began  and  continued  to  oper- 
ate the  railroad  over  all  the  tracts  of  land 
mentioned  for  the  transportation  and  deliv- 
ery of  lumber  manufactured  by  it  from  the 
timber  cm  its  lands  until  in  March,  1905, 
when  it  sold  and  conveyed  all  its  property, 
real  and  personal,  in  Tucker  county,  includ- 
ing the  sawmill,  equipment,  and  appliances  of 
every  kind  and  description,  and  the  railroad 
and  railroad  rights  of  way,  to  the  Snowden- 
Gardner  Lumber  Company,  and  as  did  this 
company  also  during  several  years  thereafter, 
and  until  plaintiff  acquired  the  property,  as 
hereinafter  set  forth. 

In  1906  Welch  Brothers  sold  and  conveyed 
to  J.  M.  McLaughlin  the  tract  owned  by  them 
over  which  the  railroad  was  buUt  and  (operat- 
ed, and  also  another  tract  not  involved  in 
this  action.  The  deed  of  grant,  after  de- 
scribing the  tract  first  mentioned  as  being  in 
Tucker  county,  W*  Va.,  contains  this  para- 
graph: 

**Thi8  conveyance  of  the  above-described  tract 
is  made  subject  to  a  right  of  way  across  the 
same  heretofore  given  to  the  Clover  Run  Lum- 
ber Company  for  a  railroad  upon  terms  and 


conditions,  but  all  the  rights  of  the  parties  of 
the  first  part  under  the  agreement  for  said  right 
of  way  are  hereby  conveyed  to  the  party  of  the 
second  part  hereto." 

By  the  express  terms  of  this  deed  Mc- 
Laughlin acquired  the  property  subject  to 
the  right  of  way  across  the  same,  but  he  was 
also  granted  the  privilege  mentioned  in  the 
correspondence  on.  the  part  of  Welch  Broth- 
ers, as  shown  by  the  two  letters  admitted  in 
evidence;  that  is,  the  right  of  Welch  Broth- 
ers and  their  assigns  to  use  the  railroad  so 
constructed  and  operated  in  hauling  the  lum- 
ber cut  from  the  timber  on  the  Welch 
Brothers*  tract  to  the  Western  Maryland 
Railway  for  shipment  to  market,  for  which 
use  the  lumber  road  was  to  remain  a 
reasonable  time  after  the  Clover  Run  Lumber 
Company  or  its  assigns  should  complete  their 
lumber  operations. 

Another  significant  fact  bearing  upon  the 
same  question  is  the  action  of  Welch  BroUi- 
ers  to  recover  of  the  Clover  Run  Lumber 
Company  for  damage  done  and  timber  re- 
moved by  them  in  the  construction  of  the 
road  in  violation  of  the  agreement,  for  which 
by  way  of  compromise  the  Clover  Run  Lum- 
ber Company  paid  to  the  plaintiff  thereon 
$338.  Another  confirmatory  circumstance  of 
the  same  general  character  is  that  after 
McLaughlin  had  acquired  Welch  Brothers' 
title,  and  after  the  plaintiff  in  this  action 
had  acquired  the  title  to  the  land  and  equip- 
ment formerly  owned  by  the  Clover  Run 
Lumber  Company,  McLaughlin  sold  the  tim- 
ber on  the  Welch  tract  to  Wlldman,  who  ap- 
plied to  the  plaintiff  and  was  given  the  right 
to  use  the  railroad  over  the  Welch  tract  to 
haul  the  timber  cut  by  him  thereon  to  the 
main  line  of  the  Western  Maryland,  thus 
recognizing  plaintlfTs  ownership,  and  control 
of  the  railroad  and  railroad  rails,  the  latter 
being  the  subject-matter  of  this  action. 
Wlldman  availed  himself  of  the  right  given 
by  the  plaintiff,  and,  before  this  cause  of  ac- 
tion arose,  had  completed  the  cutting  and 
hauling  of  the  luml>er  sold  to  him  by  Me* 
Laughlin. 

As  still  further  estabushing  the  genuine- 
ness of  the  letters  referred  to  before  and  the 
connection  of  Hansford  and  the  Clover  Run 
Lumber  Company  with  them,  there  is  tlie 
letter  of  Welch  Brothers  to  A.  J.  Valentine, 
the  attorney  who  represented  them  In  the 
sale  of  their  tract  to  McLaughlin.  It  is  dated 
November  10,  1906,  and  was  In  reply  to  a 
letter  written  by  Valentine  to  them,  asking 
concerning  the  rights  of  the  Clover  Run  Lum- 
ber Company  over  the  tract    In  It  they  say: 

"There  was  no  former  [formal]  contract  for 
right  of  way  with  the  Clover  Run  Lumber  Com- 
pany. We  simply  gave  them  by  letter  the 
right  to  run  their  railroad  over  the  land  to  re- 
move their  timber,  they  to  cut  as  little  timber 
as  possible  in  doing  it,  and  to  pay  for  all  tim- 
ber cut  in  doing  it,  to  pay  us  all  damages  and 
we  have  the  right  to  use  the  railroad  in  getting 
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off  our  timber  on  fair  terms,  bnt  they  were  not 
obliged  to  let  their  railroad  remain  after  done 
with  it.  Yon  can  get  the  letter  from  Mr.  Hans- 
ford." 

These  facts  seem  to  foreclose  any  and  all 
questions  that  might  arise  as  to  the  grant 
of  the  permission  or  privilege,  if  not  a  right 
of  way,  over  the  Welch  tract,  the  nature  and 
character  of  which  is  reserved  for  later  dis- 
cussion. 

The  title  to  the  property,  real  and  personal, 
of  every  character  and  description  owned  by 
the  Clover  Run  Lumber  Company,  including 
the  rails  in  dispute,  all  of  which  the  latter 
had  conveyed  to  the  Gardner-Snowden  Lum- 
ber Company,  March,  1905,  for  which  it  ex- 
ecuted its  notes  for  the  deferred  payments, 
plaintiff  acquired  through  the  decrees  of 
sale  and  confirmation,  entered  in  a  suit  in 
which  he  was  the  plaintiff,  to  enforce  the  lien 
reserved  in  the  deed,  and  at  which  sale  he 
t>ecame  the  purchaser,  and  the  commission- 
ers appointed  to  sell  and  authorized  to  con- 
vey tlie  property  executed  to  him  a  deed  June 
20.  1908.  This  deed  granted  the  land,  the 
buildings  thereon,  sawmill,  lumber,  tools,  ap- 
pliances, improvements,  and  specifically  "the 
railroad  extending  from  the  Western  Mary- 
land Railroad  near  Parsons  to  the  sawmill 
located  on  said  land,  with  the  appliances, 
locomotives  and  everything  belonging  there- 
to or  used  in  connection  therewith,  with  all 
rlp:hts  of  way  used  in  connection  with  said 
railroad,  or  belonging  to  the  Clover  Run  Lum- 
ber Company  or  the  Gardner-Snowden  Lum- 
ber Company,  and  all  property  of  every  kind 
and  character  whatsoever  belonging  to  the 
said  Clover  Run  Lumber  Company  or  to  the 
Gardner-Snowden  Lumber  Company,  and  by 
the  decree  of  sale  hereinbefore  referred  to 
decreed  to  be  sold."  Thus  the  plaintiff  be- 
came vested  with  the  title  to  every  item  of 
property  owned  and  used  by  either  of  the 
two  companies  named  in  the  deed  to  him; 
and,  what  is  Important  now,  the  right,  what- 
ever it  may  properly  be  denominated,  to  op- 
erate the  railroad  over  the  Welch  Brothers' 
land,  or,  if  not  to  operate  it,  the  right  to 
remove  the  rails  used  In  Its  construction,  un- 
less, as  the  defendant  contends,  that  right  has 
since  been  lost  because  of  the  statutory  bar. 

The  statute  of  limitations  has  not  and  caiF 
not  have  any  application  to  the  facts  proved. 
McLaughlin  took  title  to  the  land  acquired 
by  him  with  full  knowledge  and  notice  of  the 
existence  of  the  railroad  thereon,  a  visible 
incumbrance  on  the  property,  and  with  the 
information  imparted  by  the  Welch  Brothers* 
deed  that  he  took  it  subject  to  the  Clover 
Ron  Lumber  Company's  right  of  way,  though 
he  acquired  Welch  Brothers'  rights  therein, 
L  e.,  the  right  to  use  the  same  upon  fair 
terms.  Pocahontas  Tanning  Co.  v.  St.  Law- 
rence Boom  &  Mfg.  Co.,  63  W,  Va.  685,  60  S. 
B.  880.  McLaughlin's  vendee  of  the  timber 
obtained  from  the  plaintiff  the  right  to  use 
the  railroad,  and  did  use  it  to  haul  the  lum* 


ber  manufactured  from  the  timber  purchased 
by  him  to  the  railroad  for  the  purpose  of  fur- 
ther transportation  to  market,  and  such  use 
continued  until  well  within  the  statutory  pe- 
riod. 

Nor  has  there  been  an  abandonment  of 
the  lumber  road  by  the  plaintiff  or  by  those 
through  whom  he  derived  title  to  the  prop- 
erty, since  which  time  he  has  always  asserted 
a  right  to  its  enjoyment,  and  through  his 
agent,  McDonald,  kept  it  under  his  surveil- 
lance, protection,  and  dominion. 

There  is  some  discussion  as  to  the  effect 
of  the  right  conferred  upon  the  Clover  Run 
Lumber  Company  to  use  the  lands  of  Welch 
Brothers  for  the  purpose  of  the  construction 
and  operation  of  a  lumber  road,  a  road  owing 
no  duty  to  the  public,  a  mere  private  way  to 
haul  lumber;  that  is,  whether  the  grant  or 
concession  of  the  right  created  an  easement 
or  constituted  a  license  only.  It  has  some 
and  does  not  have  other  characteristics  of 
an  easement,  although  the  parties  evidently 
so  considered  it  It  was  described  as  a  right 
of  way  in  the  deed  to  McLaughlin  and  in  the 
decrees  in  the  chancery  cause  referred  to, 
and  in  the  deed  to  the  plaintiff ;  and  it  may 
be,  but  we  do  not  say,  because  not  necessary, 
that  the  doctrine  of  estoppel  applies.  The 
right,  however,  seems  also  to  partake  of  the 
nature  of  a  license  or  of  a  mere  temporary 
privilege  to  be  exercised  for  a  particular  pur- 
pose subject  to  termination  when  that  pur- 
pose is  accomplished.  Indeed,  the  difference 
between  an  easement  and  a  license  is  subtle, 
shadowy,  and  elusive.  Whether  the  one  or 
the  other,  this  much  is  beyond  cavil  or  dis- 
pute; the  right  given  was  accepted  apparent- 
ly and  acted  upon  in  good  faith  by  the  Clover 
Run  Lumber  Company,  and  in  pursuance 
thereof  It  made  expensive  outlays  prepara- 
tory to  the  performance  of  the  intended  serv- 
ice, and  when  so  prepared  used  it  with  the 
knowledge  and  acquiescence  of  the  landown- 
ers and  their  privies  in  title,  and.  by  some  of 
the  latter  permlssively,  until  the  defendant 
at  the  direction  of  McLaughlin  removed  and 
sold  the  rails  in  question. 

Even  if  plaintiff's  rights  over  the  Welch 
tract  constituted  merely  a  license,  a  question 
which  we  do  not  dedde,  the  rule  that  a 
licejisee  is  entitled  to  remove  his  property 
and  a  reasonable  time  within  which  to  cause 
its  removal  seems  well  settled.  A  license  may 
be  revocable  at  the  option  of  the  licensor, 
but  the  revocation  effects  only  a  discontinu- 
ance of  the  privileges  granted  by  the  license 
so  far  as  their  future  exercise  and  enjoyment 
are  concerned,  and  does  not  prevent  the  licen- 
see from  removing  structures  or  other  arti- 
cles of  value  which  he  has  constructed  or 
placed  on  the  land  in  reliance  on  the  lio^se^ 
in  the  absence  of  facts  or  circumstances  indi« 
eating  an  intention  that  the  structures. or  ar- 
ticles should  not  be  removsed,  especially 
where  the  licensee's  right  to  remove  has  been 
expressly   recognized.     Fischer  ▼•  Johnson* 
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106  Iowa,  181,  76  N.  W.  658;  Watson  v.  Em- 
pire E>DglneeriDg  Corp.,  77  Misc.  Rep.  543, 
137  N.  Y.  Supp.  231;  Dame  v.  Dame,  38  N.  H. 
429,  75  Am.  Dec.  195;  Shipley  v.  Fink,  102 
Md.  219,  229.  62  Atl.  360,  2  L.  R.  A.  (N.  S.) 
1002;  Pitzman  v.  Boyce,  111  Mo.  387,  398, 
19  S.  W.  1104,  33  Am.  St.  Rep.  536;  G.  F. 
W.  W.  Co.  V.  G.  N.  Ry.  Co.,  21  Mont  487, 
504,  54  Pac.  963.  In  Putnam  y.  State,  132 
N.  Y.  344,  30  N.  E.  743,  the  court  required 
compensation  to  the  plalntlif  for  an  injury 
to  his  property  by  acts  amounting  to  the 
revocation  of  a  parol  license^  the  court  say- 
ing: 

"He  was  entitled  to  reasonable  notice  and 
opportunity  to  remove  the  boats,  and,  unless  it 
appeared  that  in  some  way  he  had  waived  or 
surrendered  such  rights,  he  had  a  valid  claim  for 
damages  against  the  state." 

In  view  of  all  the  circumstances  detailed, 
the  expenditures  occasioned  by  the  exercise 
of  the  permission  granted,  the  compensation 
rendered,  the  benefits  accruing  to  McLaughlin 
and  to  his  assignee  of  the  timber,  in  that  the 
road  afforded  an  available  means  to  convey 
it  to  the  railroad  and  thence  to  market,  an 
opportunity  which  doubtless  enhanced  the 
value  of  the  land  and  timber,  his  failure  to 
revoke  the  license,  if  revocable,  and  give  no- 
tice of  the  revocation,  and  the  fact  that  the 
right  to  remove  the  lumber  road  Is  expressly 
recognized  in  the  letters  to  Hansford,  we  are 
of  opinion  that  the  Judgment  is  so  clearly 
right  that  it  ought  to  be  affirmed,  notwith- 
standing the  peremptory  instruction  of  which 
defendant  complains  withdrew  from  the  Jury 
the  main  fact  of  ownership,  and  left  for  their 
determination  only  the  question  of  value. 
Judgment  affirmed. 


(83  W.  Va.  216) 
BARNA  v.  GLEASON  COAL  &  COKE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  21, 1919.) 

(SyllaluB  hy  the  Court.) 

1.  EviDENCB  ^=5>528(2)— Damages. 

In  an  action  for  damages  for  personal  in- 
juries the  opinion  evidence  of  a  physician  or 
surgeon  as  to  the  nature  of  the  injuries,  and 
whether  permanent  or  temporary,  is  competent 
on  the  question  of  damages  recoverable  in  the 
action. 

2.  Evidence  (@=s>470— Incompetent  Evidence 
— ADMiBSiBiLrrr. 

Opinion  evidence  of  non-expert  witnesses 
as  to  matters  of  which  the  jury  are  as  com- 
petent to  judge  as  the  witness  on  facts  given  in 
evidence  is  not  as  a  general  rule  competent  to 
go  to  the  Jury. 

3.  Appeal  and  Ebbob  ^=»1()63(1>— Admission 
OF  Evidence— Stbikino  Evidencb— Pbejxj- 

DICE. 

The  admission  of  evidence,  oral  or  docu- 
mentary, subject  to  future  rulings  of  the  court  | 


in  the  progress  of  the  trial,  and  subsequently 
stricken  out  and  not  allowed  to  be  read  to  or 
considered  by  the  jury,  does  not  constitute  prej- 
udicial error  calling  for  reversal  of  the  judg- 
ment, when  it  does  not  clearly  appear  that  the 
objecting  party  has  been  prejudiced  by  such 
rulings  of  the  court  thereon. 

4.  Appeal  and  Ebbob  ^=»1()66  —  Habmless 
Ebbob  —  Instbuctions  —  Applicabilitt  to 
Evidence. 

The  giving  of  an  instruction  when  there  is 
any  appreciable  evidence  tending  to  support  it 
does  not  as  a  general  rule  constitute  reversible 
error.  If  there  is  no  evidence  on  the  subject 
of  such  instruction  the  rule  is  otherwise. 

5.  Tbial  ^s»2S2(2)  —  Evidence  —  Instbuc- 
tions. 

If  there  is  any  appreciable  evidence  tend- 
ing to  support  the  theory  of  an  instruction,  the 
giving  of  it  does  not  constitute  reversible  er- 
ror, though  it  turns  out  on  the  final  test  that 
such  evidence  is  not  sufficient  to  support  the 
verdict 

6.  Neoligjsnce  €=:»196(5)— Evidence  — Di- 
bected  Vbbdict. 

Where  the  evidence  of  negligence  on  which 
recovery  is  sought  is  so  indefinite  and  uncer- 
tain as  not  to  warrant  a  verdict  thereon,  the 
court  should  on  motion  of  defendant  direct  a 
verdict  in  his  favor,  and  not  to  do  so  consti- 
tutes error  calling  for  reversal  and  the  award 
of  a  new  trial. 

7.  Appeal  and  Ebbob  ^=s>1064(1)— Habmless 
Ebbob— -I  N  si^ucTio  N&— MoDiFicATio  Ns. 

Where  an  instruction  proposed  is  modified 
so  as  not  to  change  its  meaning  or  effect,  and 
given  as  modified,  such  modification  does  not 
constitute  reversible  error. 

8.  Wab  9=s>10(2)—Alienaob— Pleading. 

The  fact  appearing  during  the  trial  that  the 
plaintiff,  who  has  resided  in  this  country  for 
many  years,  was  bom  in  a  country  against 
which  since  suit  brought  this  country  has  de- 
clared war,  does  not  prove  alienage.  The  fact- 
that  plaintiff  is  an  alien  enemy  is  defensive  and 
ordinarily  unavailing  without  timely  plea. 

Error  to  Circuit  Court,  Mineral  Oonnty. 

Action  by  Ambros  Barna  against  the  Glea- 
son  Coal  &  Coke  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, verdict  set  aside,  and  a  new  trial 
awarded. 

Taylor  Morrison,  of  Keyser,  and  Albert  A. 
Daub,  of  Cumberland,  Md.,  for  plaintilf  in 
error. 

Arthur  Arnold,  of  Piedmont,  and  W.  0. 
Grimes,  of  Keyser,  for  defendant  in  error. 

MILLER,  P.  Writ  of  error  to  the  Judg- 
ment of  the  circuit  court  of  Mineral  county 
in  favor  of  the  plaintiff  for  the  sum  of  $7,- 
583.33%.  The  action  was  one  in  case  for  al- 
leged injuries  sustained  by  plaintiff  while 
employed  as  a  miner  in  defendant's  coal 
mine,  due  to  the  alleged  negligence  of  de- 


^=s»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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f  endant  pleaded  in  the  declaration.  The  only 
plea  by  defendant  on  which  Issue  was  Joined 
was  not  guilty. 

The  only  grounds  of  action,  averred  in  the 
two  counts,  Or  paragraphs,  of  the  declara- 
tion are  the  neglect  of  the  general  duty  of 
defendant  to  use  reasonable  care  and  skill 
in  providing  plaintiff  with  a  reasonably  safe 
place  to  work,  and  to  use  all  due  care,  cau- 
tion and  diligence  to  prevent  danger,  acci- 
dent and  injury  to  him  while  so  employed, 
and  to  that  end  to  cause  all  loose  coal,  slate 
and  slack,  stone  and  sand  overhead  in  the 
rooms,  air  courses,  drifts,  passage  ways  and 
working  places  in  said  mine  to  be  removed  or 
carefully  secured  with  sufficient  props  and 
stays  to  keep  the  coal,  slate,  slack,  stone  and 
earth  hanging  loosely  about  the  roof  of  said 
mine  from  fkdling  upon  him,  and  negligently, 
carelessly  and  knowingly  assigning  and  di- 
recting him  to  work  in  a  place  in  said  mine 
known  to  be  dangerous,  and  whereby  he  sus- 
tained his  injuries. 

[1-31  To  reverse  the  Judgment  several 
points  of  error  are  relied  on.  The  first  re- 
lates to  certain  opinion  evidence  of  Dr. 
Kemp,  as  to  the  permanency  of  plaintUTs  in- 
juries, and  that  he  would  never  again  be 
able  to  pursue  his  occupation  of  coal  miner  to 
the  evidence  of  plaintiff  that  if  he  had  been 
allowed  to  put  down  additional  track  as  he 
desired,  he  would  not  have  been  injured,  and 
to  the  striking  out  of  certain  of  the  evidence 
of  defendant's  witness  Rlnker,  who  after  de- 
scribing the  condition  of  the  mine  previous 
to  plaintiff's  injuries,  undertook  to  give  it 
as  his  opinion  that  the  mine  where  plaintiff 
was  at  work  was  in  fine  condition,  the  court 
ruling  that  all  his  evidence  describing  the 
condition  of  the  mine  should  remain,  but 
that  his  opinion  evidence  should  be  excluded. 
The  alleged  discrimination  against  the  de- 
fendant in  these  rulings  is  emphasized  by 
counsel  for  defendant  as  prejudicial. 

The  exception  to  Dr.  Kemp's  testimony  is 
clearly  without  merit.  Proper  elements  of 
damages  in  such  cases  are  the  nocture  of  the 
injuries,  and  whether  permanent  or  only  tem- 
porary. Who  is  better  qualified  to  speak  on 
this  subject  than  an  attending  physician  and 
surgeon?  That  such  evidence  of  a  medical 
expert  based  on  actual  knowledge  of  the 
facts  or  facts  proven  by  others  is  admissible 
is  supported  by  the  great  weight  of  author- 
ity. Norfolk  Ry.  &  Light  Co.  y.  Spratley, 
103  Va.  379,  49  S.  B.  502 ;  Perkins  v.  Monong. 
Tract  Co.,  81  W.  Va.  781,  95  S.  E.  797;  Hol- 
man  v.  Union  St  Ry.  Co.,  114  Mich.  208,  72 
N.  W.  202 ;  2  Bnc.  Evidence,  848 ;  Carthage 
Tpke.  Co.  V.  Andrews,  102  Ind.  138,  1  N.  B. 
364,  52  Am.  Rep.  653 ;  Bvansville  ft  T.  H.  R. 
Co.  V.  Crist,  116  Ind.  446,  19  N.  B.  310,  2 
Ii.  R.  A.  450,  9  Am.  St  Rep.  865;  Fay  v. 
Harlan,  128  Mass.  244,  35  Am.  Rep.  372; 
Buel  V.  New  York  Cent  R.  Co.,  31  N.  Y.  314, 
88  Am.  Dec.  271. 


Respecting  the  evidence  of  the  plaintiff, 
that  if  he  had  been  permitted  to  lay  the  track 
he  desired  he  would  not  have  gotten  hurt, 
while  he  was  an  experienced  coal  miner,  his 
opinion  was  hardly  competent  Besides,  the 
facts  as  to  how  and  where  he  proposed  to 
lay  the  track  are  very  poorly  developed,  and 
how  the  laying  thereof  would  have  prevent- 
ed his  injury  does  not  appear  from  the  facts 
proven.  If  upon  another  trial  the  question 
becomes  material,  which  we  do  not  now  see» 
he  should  be  confined  to  stating  all  the  facts 
and  allow  the  Jury  to  draw  their  own  con- 
clusions from  them.  On  the  same  prindide 
we  see  no  error  in  the  ruling  of  the  court  in 
respect  to  the  opinion  evidence  of  defendant's 
witness  Rinker. 

The  next  point  urged  is  that  after  defend- 
ant had  admitted  on  the  record  that  it  was 
in  default  to  the  Workmen's  Compensation 
Fund  at  the  time  of  plaintiff's  injuries,  the 
court  over  its  objection  permitted  plaintiff 
to  prove  by  the  witness  Topping  of  the  Com- 
pensation Commissioner's  office  the  same 
fact  and  to  introduce  the  record  and  also 
the  correspondence  with  defendant  relating 
to  such  default  It  is  admitted  that  this  doc- 
umentary evidence,  admitted  subject  to  the 
future  ruling  of  the  court,  was  not  read  to 
the  Jury,  and  that  by  defendant's  instruction 
No.  7  given  to  the  Jury,  all  this  evidence  ex- 
cept the  bare  fact  that  the  defendant  had  de- 
faulted to  the  Workmen's  Compensation 
Fund  and  was  not  a  member  thereof  in  good 
standing  at  the  time  plaintiff  was  injured, 
and  also  the  fact  that  defendant  had  contin- 
ued to  deduct  from  plaintiff's  wages  his  share 
of  the  premium,  was  stricken  out  and  was 
not  allowed  to  go  to  the  Jury.  Nevertheless 
it  is  insisted  that  all  of  the  facts  got  to  the 
Jury's  ears  to  the  prejudice  of  defendant,  and 
that  the  verdict  ought  to  be  set  aside  on  tliis 
account  We  cannot  agree  with  counsel  on 
this  proposition.  How  this  evidence  not  read 
to  the  Jury  could  have  prejudiced  defendant 
does  not  sufficiently  appear.  Courts  fre- 
quently in  the  course  of  trials  are  obliged  to 
admit  evidence  subject  to  future  rulings. 
When  better  advised  the  course  \b  to  modify 
the  rulings  thereon.  We  are  cited  to  no  au- 
thority supporting  the  point  and  we  find 
none. 

[4,  8]  Next  in  order  are  the  several  points 
as  to  the  giving  and  refusing  of  instructions. 
And  first  respecting  plaintiff's  instructions, 
twelve  asked,  ten  only  given.  It  is  affirmed 
of  them  generally  that  they  are  not  com- 
plete and  are  not  predicated  upon  the  plead- 
ings and  proofs  in  the  case.  Respecting  Nos. 
1,  2,  and  3  it  is  said  as  of  the  rest  of  those 
given,  that  they  too  much  assume  negligence, 
that  they  are  abstract  It  is  not  denied  that 
each  states  correctly  the  general  law  of  neg- 
ligence. The  objection  is  that  they  are  ob- 
jectionable in  not  limiting  their  application 
to  the  acts  of  negligence  alleged  and  as  to 
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which  thore  was  at  least  some  degree  of 
proof.  We  do  not  find  that  it  has  ever  been 
held  reversible  error  to  give  an  instruction 
general  in  terms  if  there  is  any  evidence  to 
which  it  may  be  applied.  The  rule  invoked 
by  defendant's  counsel  is  applicable  where 
the  Instruction  is  so  indefinite  as  to  be  mis 
leading  and  there  is  no  evidence  in  the  case 
on  which  such  instruction  can  be  properly 
predicated.    Bond  v.  Balto.  &  Ohio  R.  R.  Co., 

96  S.  E.  932;    Suttle  v.  Hope  Nat  Gas  Co., 

97  S.  B.  429,  432;  Lawrence  v.  Hyde,  77  W. 
Va.  639,  645,  88  S.  E.  45;  Blashfield*s  In- 
structions to  Juries,  chap.  VIII.  See,  also, 
7  Enc.  Dig.  Va.  &  W.  Va.  720,  and  the  nu- 
merous cases  there  digested.  Although  the 
evidence  of  negligence  may  not  be  sufficient 
to  Justify  a  verdict,  yet  if  there  be  any  evi- 
dence to  which  the  instructions  may  apply, 
the  trial  court  may  submit  them  to  the  jury. 
Of  course  if  there  is  no  evidence  at  all  to 
which  they  can  go,  they  should  be  refused  as 
misleading.  Squllache  v.  Tidewater  Coal  & 
€oke  Co.,  64  W.  Va.  337,  349  et  seq.,  and 
eases  cited  at  page  350,  62  S.  B.  446.  We 
have  no  hesitation  in  saying  however  that 
the  practice  ought  in  all  cases  to  limit  the 
Instructions  to  the  facts  pleaded  and  claim- 
ed to  have  been  proved.  Stating  the  law  in 
the  abstract  is  calculated  to  mislead  and 
bring  about  verdicts  not  warranted  by  alle- 
gata and  probata. 

Of  Instruction  No.  5  it  is  pointed  out  not 
only  that  it  is  too  general  and  abstract  on 
the  question  of  negligence  but  that  by  the 
language  "and  if  you  believe  from  the  evi- 
dence that  the  defendant  failed  to  do  what, 
under  the  circumstances  and  facts  in  evi- 
•dence  the  jury  may  believe  uxu  incumbent 
<m  ita  part  to  do,  in  order  to  keep  the  room 
or  place  in  which  plaintiff  worked  in  a  rea- 
sonably safe  condition  in  that  nature  of  busi- 
ness, and  that  the  injury  to  the  plaintiff  was 
directly  caused  by  such  failure  then  the  jury 
should  find  for  the  plaintiff,"  the  court  left 
it  to  the  jury  to  say  what  is  negligence,  a 
question  for  the  court,  and  not  alone  whether 
there  was  negligence.  This  exact  instruction 
was  approved  in  Russell  Creek  Coal  Co.  v. 
Wells,  96  Va.  416,  31  S.  E.  614.  It  limits  the 
finding  of  the  Jury  to  the  facts  and  circum- 
stances in  evidence.  It  defines  negligence 
and  then  tells  the  Jury  in  the  language  quot- 
ed what  the  law  is  if  they  find  the  facts 
proven  show  neglect  of  duty.  If  there  is  any 
degree  of  evidence  supporting  the  theory  of 
an  Instruction,  it  is  not  error  to  give  it,  al- 
though it  turns  out  on  the  final  test  not  suffi- 
cient to  support  the  verdict.  State  v.  Clif- 
ford, 59  W.  Va.  1,  52  S.  E  981,  syl.  6;  Sne- 
deker  v.  Rulong,  69  W.  Va.  223,  220,  71  S.  K. 
180;  Jones  v.  Riverdale  Bridge  Co.,  70  W. 
Va.  374,  380.  73  S.  B.  942. 

Instructions  Nos.  6  and  7  were  predicated 
•on  the  theory  that  there  was  evidence  tend- 
ing to  show  defendant  had  negligently  allow- 


ed coal  to  hang  loose  in  the  roof  of  the  mine 
over  the  working  place  where  plaintiff  was 
employed,  rendering  the  place  unsafe,  which 
fell  on  him  and  caused  his  injuries.  On  this 
theory  and  the  very  slight  evidence  thereof, 
the  instruction  may  not  be  erroneous.  Na 
6  seems  to  have  been  approved  in  Hansen- 
Elcock  r.  Co.  V.  aark,  115  111.  App.  209,  212, 
affirmed  by  214  111.  399,  73  N.  E.  787.  No.  7 
is  substantially  the  same  as  No.  6,  and  If 
supported  by  the  facts  proven,  would  justify 
a  finding  in  favor  of  plaintiff,  since  the  en- 
actment of  section  26^  chapter  15P  of  Barnes* 
Code  (Code  1913,  c.  15P,  §  26  [sec.  682]),  De- 
Francesco  V.  Piney  Mining  Co.,  76  W.  Va. 
756,  86  S.  E.  777 ;  Yates  v.  Coal  &  Coke  Co.. 
76  W.  Va.  60,  84  S.  B.  626. 

Is  plaintiff*s  instruction  No.  8  erroneous? 
It  is  predicated  on  the  theory  of  negligence  in 
failure  to  have  a  competent  mine  foreman 
and  negligence  in  the  performance  of  his 
duties,  a  fact  not  alleged  in  the  declaration 
as  the  basis  of  recovery.  It  is  contended  for 
plaintiff  that  failure  to  employ  a  competent 
mine  foreman  is  comprehended  in  the  general 
allegation  of  neglect  to  furnish  a  safe  place 
to  work,  and  to  use  all  due  care,  caution  and 
diligence  to  prevent  danger,  accident  and  in- 
jury to  plaintiff,  and  failure  to  operate  said 
mine  with  reasonable  safety  and  ordinary 
care.  We  do  not  think  so.  But  as  the  law 
now  is,  since  the  enactment  of  the  Workmen's 
Compensation  Law,  whether  or  not  the  de- 
fendant employed  a  competent  mine  foreman 
is  immaterial,  and  the  instruction  in  its  final 
paragraph  tells  the  jury  that  the  negligence 
of  the  mine  foreman  no  longer  excuses  a  de- 
fendant who  has  failed  to  comply  with  the 
Workmen's  Compensation  Act  (Code  1913,  c 
15P,  §§  1-55  [sees.  657-711]).  De  Francesco 
V.  Piney  Mining  Co.,  supra. 

PlaintilTs  instruction  No.  9  was  errone- 
ously given.  It  is  predicated  on  the  theory 
that  Brown,  superintendent,  directed  plaintiff 
to  work  in  a  dangerous  and  unsafe  place, 
knowing  it  to  be  dangerous,  as  a  result  of 
which  he  sustained  his  injuries.  If  it  was 
true,  which  Brown  denies,  that  he  gave  sucb 
direction,  plaintiff's  own  evidence  is  that  he 
was  not  at  work  at  the  place  where  Brown 
is  alleged  to  have  directed  him,  namely,  on 
the  right  side  of  the  entry,  but  on  the  left 
side  contrary  to  such  directions.  So  there 
was  no  evidence  to  support  this  theory.  The 
Instruction  is  based  on  the  principles  enun- 
ciated in  De  Francesco  v.  Piney  Mining  Co^ 
supra,  and  Louis  v.  Smith-McCormlck  Const 
Co.,  80  W.  Va.  159,  92  S.  Bi.  249,  and  oUier 
cases  that  if  the  master  with  knowledge 
thereof  directs  his  servant  to  work  in  a  dan- 
gerous place  resulting  in  his  injury,  the  mas- 
ter is  liable.  But  as  the  evidence  justifies 
no  such  theory,  the  instruction  was  errone- 
ous and  misleading,  and  ought  not  to  have 
been  given.  Instruction  No.  10  is  substan- 
tially the  same  as  No.  9  and  amenable  to  the 
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same  criticism,  and  th^  court  erroneously 
gave  that  instruction  to  the  Jury. 

[6,  7]  We  have  next  to  consider  the  de- 
fendant's instructions.  Instruction  No.  1,  di- 
recting a  verdict  for  defendant,  was  refused. 
We  are  of  opinion  on  the  record  now  pre- 
sented that  the  evidence  was  Insufficient  to 
warrant  the  verdict.  Plaintiff's  case  rested 
mainly  if  not  entirely  on  his  own  evidence. 
The  main  if  not  the  only  theory  on  which  his 
counsel  relies  to  sustain  the  Judgment  is 
tkat  he  sustained  his  injuries  by  the  fall  of 
coal  from  the  roof  over  the  place  in  the  mine 
where  he  was  at  work  loading  slate  and  stone 
into  cars  placed  on  the  track  for  that  pur- 
pose, which  should  have  been  discovered  and 
removed  by  defendant,  and  not  at  the  face 
of  the  coal  which  had  been  undercut  and 
which  he  was  required  to  take  out.  Slight 
evidence  given  by  plalntltf  on  his  examina- 
tion in  chief  tends  in  some  slight  degree  to 
support  this  theory.  When  asked  where  the 
bad  place  was  in  the  roof  with  reference  to 
the  track,  he  answered,  **Just  above  the 
track,"  but  he  Immediately  says  that  the 
place  could  not  have  been  propped  up  be- 
cause he  could  not  put  a  prop  In  the  middle 
of  the  track,  that  he  could  not  put  a  post 
where  he  had  to  shovel  coal.  He  admits  he 
had  been  directed  to  work  on  the  right  side 
of  the  entry,  but  when  he  was  injured  he  was 
working  on  the  left  side.  His  evidence  is 
that  if  he  had  been  allowed  to  shoot  down 
the  loose  coal  and  to  have  put  the  track  up, 
he  would  have  escaped  injury.  He  says  how- 
ever that  the  condition  of  the  mine  was  good 
on  Monday  but  had  become  dangerous  by 
Saturday  by  reason  of  the  coal  which  he 
wanted  to  shoot  down  becoming  loose. 
Whether  this  loose  coal  was  coal  left  by  him 
in  the  roof  back  of  his  working  place  and 
over  the  track  already  built  or  at  the  face 
of  the  upper  of  the  two  seams  from  under 
which  he  had  shot  down  the  lower  seam  and 
the  slate  and  stone  binders  of  the  two  seams 
existing  in  the  mine,  his  evidence  in  chief 
leaves  in  grave  doubt  But  on  cross-exami- 
nation he  seems  to  make  it  clear  that  the 
coal  that  fell  upon  him  was  not  the  coal  left 
by  him  over  previous  cuttings,  but  the  up- 
per seam  of  coal  lastly  undercut  for  him, 
which  had  become  loose  in  his  mining  out 
part  of  the  under  seam  and  the  binder  of 
stone  or  slate  and  shot  down  and  removed  by 
him;  for  he  says  distinctly  that  it  was  not 
rock  which  fell  on  him,  but  coal.  When  ask- 
ed if  he  had  not  taken  out  the  coal  itself,  he 
said  "Yes,"  and  had  loaded  it  onto  the  cars, 
and  that  the  upper  seam  desciibed  by  him  as 
"big  coal"  fell  on  him.  He  does  say  it  was 
roof  coal  that  fell  on  him,  but  his  evidence 
clearly  indicates  that  the  roof  coal  referred 
to  was  the  upper  seam  of  coal  which  it  was 
his  duty  to  mine  out  as  well  as  the  lower 
seam.  The  evidence  shows  that  the  machine 
man  a  day  or  two  before  plaintiff  was  In- 
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I  Jured  undercut  the  lower  seam  to  the  depth  of 
six  feet,  and  then  It  was  the  duty  of  the 
plaintiff  to  shoot  down  the  lower  seam  and 
load  it,  and  then  the  binder  and  remove  It, 
and  then  to  shoot  down  the  upper  seam  and 
load  it,  and  the  manner  of  doing  this  was 
to  pick  it  out  and  not  go  under  where  the 
coal  was  liable  at  any  time  to  fall  on  him. 
It  Is  conceded  that  if  it  was  the  upper  seam 
of  this  coal  which  fell  and  did  the  Injury, 
as  one  or  two  witnesses  for  defendant  po^- 
tlvely  swore*  defendant  was  guilty  of  no 
negligence,  but  plaintiff's  injuries  were  due 
solely  to  his  own  negligence  in  going  Under 
the  overhanging  coaL  The  plaintiff  admits 
that  the  coal  could  not  be  propped  up  while 
mining  it  out  So  that  as  the  facts  now  ap- 
pear on  the  record,  we  must  hold  that  no  neg- 
ligence was  shown  on  the  part  of  defendant 
on  which  a  verdict  for  plain Uff  can  stand. 
Whatever  the  facts  on  another  trial  may 
show,  there  Is  no  evidence  in  this  record  on 
which  a  verdict  for  plaintiff  can  safely  be 
predicated. 

Respecting  defendant's  instruction  No.  5, 
modified  by  the  court  and  given  as  No.  8,  we 
see  no  error  in  the  modification  prejudicial 
to  defendant's  rights.  The  instruction  as 
asked  and  as  modified  mean  one  and  the  same 
thing.  As  offered  it  would  have  told  the  Ju- 
ry that  If  plaintiff's  injuries  were  caused 
wholly  by  his  own  conduct,  he  could  not  re- 
cover. The  amendment  introduced  the  words 
"and  was  not  contributed  to  by  negligence 
on  the  part  of  the  defendant  company  or  its 
officers,  agents  or  employ^."  Of  course  If 
plaintiff's  injuries  were  caused  wholly  by  his 
own  act  they  could  not  have  been  contribut- 
ed to  by  defendant  The  Instruction  was 
good  as  offered  and  was  not  changed  in  mean- 
ing by  the  modification,  although  the  modi- 
fication was  not  necessary. 

The  next  point  to  be  considered  is  the  ac- 
tion of  the  court  in  overruling  defendant's 
motion  to  set  aside  the  verdict  of  the  Jury 
and  award  it  a  new  trial.  The  first  ground 
was  that  the  verdict  was  without  evidence  to 
support  it  As  we  have  decided  in  disposing 
of  the  defendant's  instructions  that  the  evi- 
dence was  not  sufficient  to  warrant  a  verdict 
for  plaintiff,  we  are  of  opinion  that  the  point 
was  well  taken  and  should  have  been  sus- 
tained. The  other  grounds  assigned  for  a 
motion  for  a  new  trial,  we  have  already  con- 
sidered and  disposed  of. 

[8]  Lastly,  the  point  is  made  that  plaintiff 
is  an  alien  enemy  and  that  any  Judgment  in 
his  favor  ought  not  to  prevail  on  principles 
of  international  law  and  public  policy.  This 
point  was  not  raised  by  the  pleadings  or  oth- 
erwise by  proof  except  on  cross-examination 
by  defendant  plaintiff  answered  that  he  was 
born  in  Austria.  Defendant  excuses  Itself 
for  not  having  pleaded  this  fact  at  the  trial 
on  the  ground  of  ignorance  thereof  and  want 
of  opportunity.    But  this  is  an  untenable  po- 
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sitlon,  for  under  our  practice  pleadings  may 
be  amended  at  any  time  during  the  trial  If 
substantial  Justice  will  thereby  be  promoted. 
The  fact  admitted,  that  plaintiff  was  bom  in 
Austria,  does  not  prove  alienage,  and  though 
an  alien,  if  residing  in  this  country  since 
1904,  as  plaintiff  proved  he  had  been,  and 
conducting  himself  properly,  he  is  not  pre- 
cluded from  maintaining  suits  in  the  courts 
to  vindicate  his  rights.  Mittelstadt  v.  Kelly, 
202  Mich.  524,  168  N.  W.  501 ;  Arndt-Ober  v. 
Metropolitan  Opera  Co.,  182  App.  Div.  518, 
169  N.  Y.  Supp.  944;  Krachanake  v.  Acme 
Mfg.  Co..  175  N.  C.  435,  95  S.  E.  851.  But  we 
need  not  consider  this  question  further,  for 
if  the  fact  is  as  alleged  by  defendant,  and  it 
becomes  material,  it  can  upon  the  new  trial 
to  be  ordered  be  presented  by  proper  plea. 

For  the  errors  found  in  the  rulings  of  the 
trial  court,  the  judgment  will  be  reversed, 
the  verdict  set  aside,  and  a  new  trial 
awarded. 


(83  W.  Va.  186) 

JENNINGS  V.  McDOUGLE,  Judge,  et  aL 

(No.  8785.) 

(Supreme  CJourt  of  Appeals  of  West  Virginia. 

Jan.  21,  1919.) 

(Syllahus  hy  the  Court.) 

1.  DivoBCB      ^=»77— Venub— Pbocess— Stat- 

UTE. 

The  option  granted  by  section  7,  c.  64  (sec. 
3642)  Code  Supp.  1918,  to  the  plaintiff  in  a  di- 
vorce suit,  of  suing  in  a  county  other  than  that 
of  the  residence  of  the  defendant,  in  case  the 
parties  last  cohabited  in  the  county  so  selected, 
carries  with  it  by  necessary  implication  the 
right  to  direct  process  to  the  sheriff  of  the 
county  where  defendant  resides  for  service  upon 
him  there. 

2.  Divorce   ^=>66— Venue— Statute. 

The  general  jurisdiction  of  a  circuit  court 
to  grant  divorces  is  circumscribed  and  limited 
by  that  part  of  section  7,  c.  64  (sec.  3642)  Code 
Supp.  1918,  which  provides  that,  if  the  defend- 
ant is  a  resident  of  this  state,  *'the  suit  shall 
be  brought  in  the  county  in  which  the  parties 
last  cohabited,  or  (at  the  option  of  the  plain- 
tifiO  in  the  county  in  which  the  defendant  re- 
sides." 

3.  Divorce  ^=»66— Venue— Option— Statute. 

By  section  7,  c.  64  (sec.  3642)  Code  Supp. 
1918,  there  is  but  one  circumstance  or  condition 
the  existence  of  which  confers  upon  the  plaintiff 
in  a  divorce  suit  the  right  to  compel  the  defend- 
ant to  go  out  of  the  county  of  his  or  her  resi- 
dence to  defend  a  suit  for  divorce  brought  in 
some  other  county. 

4.  Divorce   ^=3»90— Jubibdiotional   Factb— 
Pleading. 

Where  the  jurisdiction  of  a  court  to  grant  a 
divorce  depends  upon  the  existence  of  certain 
facts,  such  facts  must  be  pleaded,  and,  if  not 


pleaded,  the  court  has  no  right  or  power  to 
proceed  or  act  in  the  cause. 

5.  Divorce  ^=>9()— Venue— Pleading. 

The  mere  allegation  of  separation,  abandon- 
ment, desertion,  and  refusal  of  cohabitation  in 
a  county  is  not  the  equivalent  of  an  allegation 
that  the  parties  last  cohabited  in  such  county. 

6.  Divorce  ^=»66—Jurisdiotion— Venue— 
"In  the  County  in  Which  the  Parties 
Last  Cohabited." 

The  phrase  "In  the  county  in  which  the  par- 
ties last  cohabited,"  used  in  the  statute,  neces- 
sarily means  the  place  where  the  parties  ceased 
to  live  together  as  husband  and  wife  in  the  same 
house,  and  ordinarily  carries  with  it  the  idea  of 
a  substantial  measure  of  continuity  and  regu- 
larity. 

7.  Pleading  ^s»290(5)  —  Verification  — 
Amen  dment— Statute. 

When  a  statute  requires  all  pleadings  to  be 
verified  by  the  party  in  whose  name  they  are 
filed  (section  8,  c.  64  [sec.  3643]  Code  Supp. 
1918),  an  amendment  of  a  pleading,  especially 
if  material  and  necessary  to  confer  jurisdiction, 
must  be  verified,  and,  if  not  verified,  will  be 
disregarded. 

8.  Prohibition  ^=s>10(2)— Jurisdiction  in 
Divorce  Suit— Pleading  and  Proof. 

Where  the  allegations  of  a  bill  in  a  divorce 
suit  are  sufficient  to  show  prima  fade  jurisdic- 
tion, the  rulings  of  the  lower  court  upon  facts 
offered  to  prove  the  allegations  are,  at  most, 
only  erroneous,  and  therefore  not  correctable 
by  writ  of  prohibition;  but  where,  as  in  this 
case,  the  allegation  of  essential  jurisdictional 
facts  is  omitted,  the  lower  court  is  wholly  with- 
out jurisdiction  in  the  cause,  and  where  the 
court  is  assuming  and  continuing  to  act  with- 
out such  allegations,  prohibition  will  issue  to 
restrain  such  action. 

9.  Prohibition  ^s:»17-Jubibdiotion  in  Di- 
vorce Suit— Pleading  and  Proof. 

Nor  in  such  a  case  will  the  writ  be  delayed 
to  give  plaintiff  time  to  correct  the  bill  by 
proper  amendment 

10.  Prohibition  ^s»3(1)— Other  Remedies— 
Action  of  Court  Without  Jurisdiction. 

When  a  court  is  attempting  to  proceed  in  a 
cause  without  jurisdiction,  prohibition  will  is- 
sue as  a  matter  of  right  regardless  of  the  exis- 
tence of  other  remedies. 

Petition  for  prohibition  by  Charles  P.  Jen- 
nings against  Hon.  Walter  McDougle,  Judge, 
etc.,  and  otber&    Writ  awarded. 

A.  F.  !&f  cCue,  of  Clarksburg,  and  Smith  D. 
Turner,  of  Parkersburg,  for  petitioner. 

Chas.  R  Hogg,  of  Point  Pleasant,  for  re- 
spondents. 

LYNCH,  J.  The  petitioner,  husband  of  the 
respondent  Beryl  Jennings,  plaintiff  in  a  di- 
vorce suit  brought  against  him  in  the  circuit 
court  of  Wood  county,  prays  in  his  petition 
for  a  writ  of  prohibition  to  prevent  her  from 
further  prosecuting  the  suit  In  that  county, 
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and  Hon.  Walter  B.  McDongle,  judge  of  the 
circuit  court  in  which  the  suit  was  brought, 
from  the  continued  assumption  of  Judicial 
authority  to  hear  and  determine  issues  aris- 
ing therein;  the  ground  for  the  writ  being 
want  of  Jurisdiction  to  entertain  the  cause. 

After  their  marriage  in  Cincinnati  Septem- 
ber 5,  1912,  petitioner  and  his  wife  began  and 
continued  to  cohabit  together  as  husband  and 
wife  in  Doddridge  county  until  some  time  in 
December,  1914,  a  fact  the  truth  of  which  is 
not  anywhere  controverted,  "at  which  time," 
according  to  the  allegations  of  the  bill,  "they 
separated,  and  have  not  since  cohabited,  that 
said  separation  took  place  in  Parkersburg, 
and  that  the  said  defendant  has  during  the 
greater  portion  of  time  since  said  separation 
resided  in  Doddridge  county,"  and  also  "that 

on  the day  of  December,  1914,  in  Wood 

county,  the  said  defendant  willfully,  without 
any  just  cause  therefor  deserted  and  aban- 
doned this  plaintiff,  and  has  ever  since,  and 
doth  now,  willfully  refuse  to  live  and  cohabit 
with  this  plaintiff  as  her  husband."  The  pro- 
cess to  answer  was  issued  by  the  clerk  of 
the  circuit  court  of  Wood  county  and  direct- 
ed to  the  sheriff  of  Doddridge  county,  and 
by  him  served  on  the  defendant  at  his  place 
of  residence  in  Doddridge  county.  Indeed, 
his  residence  elsewhere  either  permanent  or 
temporary  seems  manifestly  doubtful. 

[1-4]  These  are  the  sole  facts  alleged  by 
the  plaintiff  in  the  divorce  suit  to  empower 
the  circuit  court  of  Wood  county  to  take  cog- 
nizance of  the  cause  averred  for  relief  and  to 
determine  the  matters  in  controversy  and 
decree  divorce  from  the  matrimonial  bonds ; 
the  grounds  assigned  therefor  being  willful 
abandonment  and  desertion  without  just 
cause  and  disloyalty  to  the  marriage  vows. 
Nowhere  in  the  bill  is  there  any  other  state- 
ment or  declaration  which  shows  or  tends  to 
show  such  or  any  cohabitation  as  warranted 
the  bringing  of  the  suit  in  any  county  except 
the  county  of  defendant's  residence.  The 
statute  prescribing  the  jurisdiction  of  circuit 
courts  in  divorce  cases  (chapter  04,  (  7  [sec 
3642]  Code  Supp.  1918)  is: 

"The  suit  shall  be  brought  in  the  county  in 
which  the  parties  last  cohabited,  or  (at  the  op- 
tion of  the  plaintifif)  In  the  county  in  which  the 
defendant  resides,  if  a  resident  of  this  state; 
but,  if  not,  then  in  the  county  in  which  plain- 
tiff resides." 

This  provision  circumscribes  and  limits 
the  jurisdiction  of  circuit  courts  to  grant  d^ 
vorces  by  three  specific  conditions — ^two 
where  defendant  resides  In  this  state;  one 
where  he  is  a  nonresident  of  the  state.  As 
between  the  first  two  plaintiff  had  the  option 
or  the  right  to  select  in  whidi  of  two  counties 
she  should  prosecute  the  suit,  the  first  in  the 
county  in  whidi  she  and  her  husband  last  co- 
habited together  as  husband  and  wife,  If 
sudi  cohabitation  last  occurred  in  a  county 
other  than  that  in  which  he  resided ;  but,  if 


I  it  did  not,  then  she  could  sue  only  in  the 
!  county  of  his  residence.  The  statute  is  sus- 
ceptible of  no  other  construction.  Its  lan- 
guage is  imperative,  unambiguous,  and  spe- 
cific. It  designates  the  forum  and  limits  the 
jurisdiction  to  two  counties,  and  only  two, 
where  the  party  in  default  is  a  resident  of 
the  state,  notwithstanding  the  general  ju- 
risdiction of  circuit  courts.  There  is  but  one 
circumstance  or  condition  the  existence  of 
which  confers  upon  the  plaintiff  in  a  divorce 
suit  the  right  to  compel  the  defendant  to  go 
out  of  the  county  of  his  or  her  residence  to 
defend  a  suit  brought  in  some  other  county 
for  a  divorce,  or  to  defend  against  charges 
such  as  are  lodged  against  defendant,  except 
when  and  as  allowed  by  statute;  and  to 
bring  her  cause  witliin  the  statutory  require- 
ments she  must  allege  and  prove  the  exis- 
tence of  the  fact  prescribed  by  the  statute  in 
order  to  maintain  her  suit  in  such  other 
county. 

The  obvious  purpose  section  7  had  in  view 
was  to  save  the  plaintiff  the  embarrassment, 
annoyance,  and  ex];)ense  necessarily  incident 
to  the  pursuit  of  a  resident  defendant,  should 
he  or  she  abandon  or  desert  the  other  or 
otherwise  disregard  the  marriage  vows  or 
duties  and  depart  from  the  county  where 
they  last  cohabited.  The  right  given  by  it  is 
one  of  the  few  exceptions  to  the  general  rule 
fixing  the  residence  of  the  sole  defendant, 
or  the  place  where  he  may  be  found  and  serv- 
ed with  process,  as  the  situs  of  the  forum 
where  an  action  or  suit  may  be  maintained 
against  him ;  and  to  bring  herself  or  himself, 
as  the  case  may  be,  within  the  exception,  and 
to  warrant  the  assumption  or  retention  of 
jurisdiction  of  a  divorce  proceeding  against 
a  resident  defendant,  the  plaintiff  must  al- 
lege in  the  bill  the  essential  jurisdictional 
fact  or  facts.  "When  the  jurisdiction  of  a 
court  depends  upon  the  existence  of  facts,  it 
has  no  right  or  power  to  proceed  or  act  upon 
a  pleading  which  does  not  substantially  set 
forth  such  facts."  CUty  of  Charleston  v. 
littiepage,  73  W.  Va.  156,  164,  80  S.  B.  132 
51  li.  R.  A.  (N.  S.)  358;  Burke  v.  Superioi 
Court,  7  Csih  App.  178,  93  Pac.  1058 ;  Hogan 
V.  Superior  Court,  16  CJaL  App.  783,  791,  111 
Pac.  947.  Otherwise  the  cause  is  coram  non 
judice.  Acts  done  by  a  court  which  has  no 
jurisdiction  over  the  person,  the  cause,  or  the 
process  are  void.  St.  Lawrence  Co.  v.  Holt 
&  Mathews,  51  W.  Va.  352,  363,  41  S.  E.  351. 
Such,  indeed,  is  the  practically  universal 
rule.    See  13  C.  J.  1235,  and  cases  dted. 

[8,  9]  The  mere  allegation  of  separation, 
abandonment,  desertion,  and  refusal  of  co- 
habitation in  Wood  county,  an  allegation  re- 
lied on  as  the  legal  equivalent  of  an  allega- 
tion of  the  last  actual  cohabitation,  as  con- 
tended for  by  counsel,  falls  far  short  of  al- 
leging such  jurisdictional  facts  as  warrant 
the  assumption  of  jurisdiction  by  the  circuit 
court  of  Wood  county  to  entertain  the  cause. 
The  place  of  separation,  abandonment,  deser- 
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tion,  and  refusal  of  cohabitation  and  the 
place  of  the  cessation  of  cohabitation  by  hus- 
band and  wife  need  not  necessarily  be,  and 
frequently  are  not,  in  the  same  county,  and 
probably  were  not  in  this  instance.  No  al- 
legation of  the  bill  shows  the  fact  to  be  oth- 
erwise. A  separation  may  occur  anywhere, 
though  the  parties  may  have  ceased  to  co- 
habit at  some  other  place.  The  phrase  'In 
the  county  in  which  the  parties  last  cohabit- 
ed," used  in  the  statute,  necessarily  means  the 
place  where  the  parties  ceased  to  live  togeth- 
er as  husband  and  wife  in  the  same  house, 
and  ordinarily  carries  with  it  the  idea  of  a 
substantial  measure  of  temporal  continuity. 
Calef  V.  Calef,  54  Me.  365,  92  Am.  Dec.  549. 
There  is  no  such  inseparable  and  essential 
connection  between  the  language  used  in  the 
statute  to  designate  the  Jurisdiction  in  di- 
vorce cases  and  the  allegations  of  the  bill 
as  warrants  the  sanction  of  the  substitution 
of  the  latter  for  the  former.  Abandonment, 
desertion,  and  the  discontinuance  of  cohabita- 
tion and  refusal  to  renew  it  are  grounds  pre- 
scribed by  the  statute  for  the  dissolution  of 
the  marriage;  but  they  do  not  singly  or 
conjointly  suffice  to  determine  the  forum 
within  the  meaning  of  the  statutory  provi- 
sion. In  them  inheres  no  such  conception  as 
justifies  their  adoption  as  the  l^al  equivalent 
of  the  statutory  phrase  "in  the  county  where 
the  x>artles  last  cohabited,"  and  therefore  it 
clearly  appears  that  the  fact  necessary  to 
confer  jurisdiction  upon  the  circuit  court  of 
Wood  county  has  not  substantially  or  effec- 
tually been  alleged  in  the  bill. 

[7, 8]  PlalntifiTs  counsel,  in  her  absence 
and  on  the  day  petitioner  applied  for  the  writ, 
did  attempt  to  supply  this  defect  by  an  order 
entered  of  record  amending  the  bill  by  sup- 
plying the  necessary  allegation,  but,  though 
the  bill  was  verified  as  required  by  the  di- 
vorce statute,  the  amendment  was  not. 
Amendments  of  pleadings  become  part  there- 
of, and  where,  as  In  cases  of  this  sort,  the 
statute  requires  that  "all  pleadings  shall  be 
verified  by  the  party  in  whose  name  they  are 
filed"  (section  8,  c.  64  [sec.  8643]  Code  Supp. 
1918),  the  attempt  to  amend  the  bill  in  the 
manner  indicated  necessarily  proved  abor- 
tive. Where  pleadings  are  required  to  be 
verified,  an  amendment  thereto,  especially  If 
material  and  necessary  to  confer  jurisdiction, 
must  be  verified,  and  an  amendment  not  veri- 
fied will  be  disregarded.  Foy  v.  Foy,  35 
N.  0.  90.  Where  a  statute  requires  a  plead- 
ing to  be  verified,  an  amendment  must  also 
be  verified.  Bland  v.  State  (Tex.  Civ.  App.) 
36  S.  W.  914 ;  Oregg  v.  Brower,  67  111.  525 ; 
McDougald  v.  Dougherty,  11  Ga.  570,  593; 
1  Stand.  Ency.  of  Proc.  904.  To  hold  other- 
wise would  enable  a  party  by  amendnient  to 
incorporate  in  a  bill  already  sworn  to  certain 
facts  essential  to  his  case  to  which  he  may 
not  be  willing  to  give  the  sanction  of  an  oath. 
Thus  the  whole  purpose  of  verification  could 
be  defeated. 


Clearly,  therefore,  the  writ  fiihould  go  if 
the  right  thereto  depends  solely  upon  the  bill 
of  the  plaintiff  in  the  divorce  proceedings. 
It  does  not  make  out  a  case  cognizable  la 
the  circuit  court  of  Wood  county,  and  equally 
clearly  defendant's  demurrer  to  the  bill 
should  have  been  sustained,  not  overruled,  as 
it  was,  and  the  cause  dismissed  if  the  bill 
was  not  amended  properly  by  allegations  suf- 
ficient to  show  jurisdlctioiQ  In  the  lower 
court. 

The  defendant  tendered  and  was  permitted 
to  file  a  paper  called  and  purporting  to  be  a 
plea  in  abatement  to  the  jurisdiction.  Thl» 
plea  the  court  adjudged  to  be  defective  on 
plaintiff's  demurrer.  The  basis  for  the  abate- 
ment was  that,  as  the  petitioner  was  the  only 
party  defendant  and  resided  in  Doddridge 
county,  the  process  to  answer  could  not  law- 
fully be  Issued,  directed  to  and  served  on  him 
in  any  other  county. 

Whatever  may  be  the  rule  upon  the  right 
put  in  issue  and  denied  by  the  plea  upon  is- 
suance of  process  in  other  cases,  it  seems 
necessary  to  observe  only  that,  as  the  statute 
grants  to  plaintiff  the  option  of  suing  In  a 
county  other  than  that  of  the  residence  of 
the  defendant,  in  case  they  last  cohabited  in 
the  county  so  selected  by  her,  certainly  the 
Legislature  meant  to  authorize  what  was 
done  to  bring  defendant  before  the  court, 
provided  it  had  jurisdiction  of  the  cause  of 
action,  notwithstanding  the  construction  of 
section  2,  c  123  (sec.  4735)  Code  1913,  hidi- 
eating  the  contrary.  If  there  be  no  such  au- 
thority, as  counsel  contend,  section  7,  c.  64, 
Code  Supp.,  granting  the  option  to  prosecute 
the  suit  where  the  parties  last  cohabited,  is 
meaningless.  The  right  of  selection  given  by 
the  statute  carries  with  it  the  right  to  pursue 
the  procedure  necessary  to  convene  the  par- 
ties to  the  litigation. 

And  further,  section  2,  c.  124  (sec  4738) 
Code,  provides  that  "process  from  any  court, 
whether  original,  mesne  or  final,  may  be  di- 
rected to  the  sheriff  of  any  county,"  except- 
ing only  such  process  as  Is  issued  under  the 
provisions  of  section  2,  c.  123,  Code,  which 
may  not  be  directed  to  an  officer  of  any  other 
county  than  that  wherein  the  action  is 
brought ;  this  still  being  upon  the  supposition 
of  complete  jurisdiction  to  determine  the 
cause.  Lawrence  v.  Hyde,  77  W.  Va.  630,  88 
S.  E.  45.  See,  also.  Marsh  v.  O'Brien,  96  S. 
E.  795.  Thus  by  this  statute  (section  2,  c 
124)  original  process;  as  well  as  mesne  or 
final,  may  be  directed  to  the  sheriff  of  any 
county,  unless  the  action  be  brought  under 
section  2,  c  123,  In-  which  case  it  cannot  be 
directed  to  the  ofilcer  of  any  other  county 
than  that  in  which  the  action  is  brought,  un- 
less the  defendant  be  a  railroad  or  other  cor- 
poration specified  In  tlie  statute  In  no  wise 
does  it  qualify  section  7,  e.  64,  Code  Supp., 
under  which  this  proceeding  was  instituted; 
hence  process  under  it  may  be  directed  to  a 
sheriff  in  the  county  where  defendant  resides 
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or  may  properly  be  served.  As  the  plea  filed 
by  defendant  in  abatement  of  the  suit  and 
his  motion  to  quash  the  summons  and  return 
of  service  raise  this  and  no  other  question, 
the  ruling  of  the  court  was  not  improper. 

But  the  plea  and,  as  we  have  said,  the  de- 
murrer to  the  bill  sufficed  to  direct  the  court's 
attention:  First,  to  the  fact  of  the  nonresi- 
dence  of  defendant  within  its  territorial  Ju- 
risdiction ;  and,  second,  to  the  absence  from 
the  bill  of  an  all^ation  of  such  cohabitation 
of  the  parties  as  gave  it  jurisdiction  of  the 
cause  and  of  the  parties.  They  required  such 
an  examination  of  plaintiff's  pleadings  as 
must,  except  by  inadvertence,  have  demon- 
strated the  defects  inhering  in  them,  because 
of  the  omission  to  state  therein  a  material 
and  necessary  fact. 

Furthermore,  It  is  said  that,  if  the  court 
has  general  jurisdiction  of  the  subject-matter 
of  the  controversy.  It  has  the  power  and  may 
of  right  determine  all  other  questions  affect- 
ing Jurisdiction,  and  that,  when  these  are  to 
be  determined  upon  contested  facts  which  the 
inferior  tribunal  is  competent  to  inquire  into 
and  decide,  prohibition  will  not  be  granted, 
though  the  court  should  be  of  opinion  that 
the  questions  of  fact  have  wrongfully  been 
determined  by  the  court  below,  and,  if  right- 
ly determined,  would  have  ousted  the  Juris- 
diction. Circuit  courts.  It  is  true,  are  courts 
of  general  Jurisdiction,  and  as  such  may  hear 
and  determine  suits  for  divorce.  They  do 
not  have  authority,  however,  or  x)ower  to  ex- 
ercise Jurisdiction  in  any  divorce  case  if  the 
defendant  resides  in  a  county  outside  of  the 
circuit,  unless  the  parties  last  cohabited  In 
the  county  where  the  suit  is  -brought,  and  un- 
less such  jurisdictional  fact  is  made  reason- 
ably apparent  by  the  bill  itself,  there  la  no 
occasion  for  the  application  of  the  rule  con- 
tended for,  because  there  are  no  contested 
facts  to  be  determined.  The  bill  vouches  the 
fact  of  defendant's  residence  in  Doddridge 
county  at  the  time  the  suit  was  brought,  and 
hence  put  the  court  upon  its  guard  as  to  the 
second  fact  necessary  to  empower  the  court 
to  proceed  with  the  cause  to  final  decree,  the 
place  of  the  last  matrimonial  cohabitation. 
There  is  no  more  real  issue  for  the  deter- 
mination of  the  circuit  court  than  there 
would  be  If  it  were  conceded  that  the  grounds 
upon  which  to  rest  the  jurisdiction  claimed 
had  no  existence  as  a  matter  of  fact;  for 
nothing  can  be  more  clear  than  that  the  low- 
er court  was  powerless  to  entertain  the  bill 
because  it  did  not  allege  a  fact  without 
which  it  could  not  proceed  at  all.  It  had  no 
jurisdiction  to  determine  any  fact  in  con- 
troversy except  that  it  was  powerless  to  act 
in  the  absence  of  a  showing  of  the  grounds 
necessary  to  give  it  cognizance  of  the  suit. 

(•]  It  may  be  urged  that  plaintiffs  should 
be  given  time  to  correct  this  defect  in  her  bill 
by  a  proper  amendment.  That  question,  how- 
ever, has  been  answered  decisively  by  Judge 
Pc^enbarger  in  City  of  Charleston  v.  Little- 


page,  73  W.  Va.  156,  164,  80  S.  B.  131, 135  (51 
L.  R.  A.  [N.  S.l  353),  where  he  says: 


ur 


That  allegations  of  fact,  when  necessary  to 
vest  jurisdiction  in  a  court,  must  be  sufficient 
is  an  obvious  corollary  of  the  proposition  just 
asserted.  To  say  the  court  may  act  upon  in- 
sufficient allegations,  because  they  may  be  made 
sufficient  by  amendment,  is  clearly  inconsistent 
with  the  rule  or  principle.  The  facts  stated  do 
not  confer  jurisdiction,  and  ability  to  amend  is 
mere  matter  of  surmise  and  conjecture.  Noth- 
ing in  the  view  of  the  court  establishes  it. 
Hence  it  is  not  a  fact  within  the  knowledge  of 
the  court  If  it  is  permitted  to  act  under  such 
circumstances,  it  clearly  acts  without  jurisdic- 
tion. To  permit  action  upon  such  a  bill  or 
pleading  will  enable  the  court  at  any  time  to 
exercise  jurisdiction  in  cases  in  which  it  has 
none.  If  it  has  power  to  retain  for  amendment 
and  act  upon  the  pleading,  pending  the  process 
of  amendment,  the  time  allowable  for  amend- 
ment would  be  within  its  discretion  and  not  re- 
viewable. It  might  take  a  week,  a  month,  or 
a  year,  during  which  there  would  be  action 
without  jurisdiction  shown.  The  power  to  pro- 
ceed  at  all  depends  upon  certain  facts,  and  they 
are  not  shown  and  may  never  be.  If  a  court 
could  act  upon  such  a  pleading,  there  would  nev- 
er be  any  lack  of  jurisdiction  except  in  those 
cases  in  which  it  is  denied  by  some  statute  or 
principle  of  law  and  is  in  no  sense  dependent 
upon  facts." 

See,  also,  Weil  v.  Black,  76  W.  Va.  685,  86 
S.  E.  666,  pt.  2,  Syl. 

It  is  further  stated  in  the  opinion  in 
Charleston  v.  Littlepage,  supra,  73  W.  Va. 
162,  80  S.  B.  134.  51  L.  R.  A.  (N.  S.)  353: 

''The  rule  is  that,  in  passing  upon  the  ques- 
tion of  its  own  jurisdiction,  a  court  always  acts 
at  its  peril.  Its  decision  upon  that  question  af- 
fords it  no  protection  from  supervisory  process 
from  a  higher  court  and  confers  no  right  upon 
the  parties  in  whose  favor  the  decision  was  ren- 
dered." 

As  In  that  case  the  court  had  acted  upon 
the  prayer  of  the  bill  in  granting  an  injunc- 
tion, when  the  allegations  of  the  bill  were  in- 
sufficient to  make  out  a  case  therefor,  bo 
here  the  circuit  court  of  Wood  county  has 
assumed  jurisdiction  of  the  case  and  has 
acted  thereon  in  awarding  temporary  ali- 
mony and  suit  money,  and  in  referring  the 
cause  to  a  commissioner,  as  permitted  by  sec- 
tion 18,  c.  64,  and  for  the  purposes  therein 
specified,  when  the  bill  falls  to  aver  facts  es- 
sential to  confer  jurisdiction  upon  it.  At 
page  163  of  73  W.  Va.,  at  page  135  of  80  S.  E. 
(51  L.  R.  A.  [N.  S.]  353),  in  the  opinion  in 
Charleston  v.  Littlepage,  supra,  it  is  said: 

"To  warrant  interposition  by  the  writ  of 
prohibition,  it  is  only  necessary  to  show  that  the 
inferior  tribunal  is  actually  proceeding  or  abont 
to  proceed  in  some  matter  in  which  it  has  no 
rightful  jurisdiction.  ♦  ♦  ♦  Thus  stated  by 
courts  everywhere,  the  terms  of  the  rule  pre- 
clude right  to  time  for  consideration  after  ac- 
tion, and  authorize  prevention  of  action  with- 
out any  allowance  of  time  for  consideration." 


166 


OS  SOUTHBASTEBN  REPORTBB 


(W.Va. 


Because  the  circuit  court  has  acted  In 
awarding  temporary  alimony  and  suit  money, 
with  a  petition  now  pending  before  the  court 
to  double  the  monthly  allowance  of  the  for- 
mer and  increase  the  latter,  it  readily  ap- 
pears that  the  remedy  by  the  ordinary  appel- 
late process  is  inadequate.  When  such  is  the 
case,  the  remedy  is  by  writ  of  prohibition. 
Swinburn  v.  Smith,  15  W.  Va.  483.  501 ;  State 
V.  Clark  (Tex.  Cr.  App.)  187  S.  W.  760,  767. 
But,  irrespective  of  the  adequacy  or  inade- 
quacy of  other  remedies,  when  a  court  is  at- 
tempting to  proceed  in  a  cause  without  Ju- 
risdiction, prohibition  will  issue  as  a  matter 
of  right  regardless  of  the  existence  of  other 
remedies.  Chapter  110,  S  1  (sec.  4518)  Code; 
Marsh  v.  O'Brien,  96  S.  E.  795;  Wayland 
Oil  &  Gas  Co.  V.  Rummel,  78  W.  Va.  196, 
88  S.  E.  741 ;  Weil  v.  Black,  76  W.  Va.  685, 
688,  86  S.  EX  666;  Charleston  v.  Littlepage, 
supra.  As  in  the  cases  last  cited,  so  in  this 
the  lower  court  has  decided  to  permit  plain- 
tiff and  to  require  defendant  to  proceed  with 
the  cause,  notwithstanding  the  apparent 
want  of  authority  on  its  part  so  to  do.  Dei>- 
ositions  have  been  taken,  apparently  for  the 
purpose  of  supplying  omissions  in  the  bill; 
at  least  the  contention  is  that  the  proof  taken 
shows  the  last  place  of  cohabitation  to  have 
been  in  Wood  county,  payment  of  alimony 
and  counsel  fees  required,  and  a  second  ap- 
plication pending  for  an  increased  amount  of 
both,  as  if  all  questions  affecting  the  court's 
jurisdiction  were  adjudicated,  settled,  and 
determined  formally  and  completely. 

[19]  In  awarding  this  writ  we  do  not  base 
our  action  upon  the  sufficiency  or  insuffi- 
ciency of  the  proof  adduced  to  show  cohabita- 
tion in  Wood  county,  and  we  express  no  opin- 
ion upon  the  evidence.  That  is  a  disputed 
question  of  fact,  and  plaintiff  had  not  yet 
concluded  her  taking  of  depositions.  But  it 
is  well  settled  that  facts  necessary  to  the 
conferring  of  jurisdiction  in  a  divorce  suit 
must  be  pleaded  as  well  as  proved,  and  proof 
cannot  be  considered  to  supply  the  omission 
of  an  allegation  necessary  to  show  jurisdic- 
tion. Stansbury  v.  Stansbury,  118  Mo.  App. 
427,  94  S.  W.  566;  Robinson  v.  Robinson, 
149  Mo.  App.  733,  129  S.  W.  725;  McGee  v. 
McGee,  161  Mo.  App.  40,  143  S.  W.  77.  In 
the  case  first  cited  the  jurisdictional  facts 
were  indisputably  established  by  the  uncon- 
tradicted evidence,  but,  because  not  pleaded, 
the  cause  was  reversed,  and  the  whole  pro- 
ceeding held  to  be  coram  non  judice  for  lack 
of  jurisdiction  over  the  subject-matter.  It  la 
essential  that  the  jurisdictional  facts  be  ade- 
quately pleaded.  Holton  v.  Holton,  64  Or. 
290,  129  Pac.  532,  48  L.  R.  A.  (N.  S.)  779; 
MiUer  V.  Miller,  55  Ind.  App.  644,  104  N.  E. 
588;  2  Bishop,  Marriage  &  Divorce,  §§  589- 
594.  If  the  allegations  of  the  bill  had  been 
sufficient  to  show  prima  fade  jurisdiction, 
the  ruling  of  the  lower  court  upon  the  facts 


could  have  been,  at  most,  only  erroneous,  and 
therefore  not  correctable  by  writ  of  prohi- 
bition. 
Writ  awarded. 
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(Syllabus  hy  the  Court.) 

1.  ARBrrBATION  AND  AWARD  ^=957— AWABD— 

Vauditt. 

In  making  an  award  upon  matters  in  con- 
troversy arbitrators  are  bound  by  the  terms  of 
the  agreement  submitting  the  questions  to 
them.  Such  agreement  is  their  charter  of  au- 
thority, and,  if  they  make  an  award  which  vio- 
lates or  disregards  some  of  the  terms  thereof, 
the  same  will  not  be  upheld. 

2.  A&BITBATION  and  A  WARD  ^S»29~AnTH0R- 
ITY  OF  ARBrntATORS. 

Where,  in  an  agreement  submitting  to  the 
determination  of  arbitrators  the  proper  loca- 
tion of  a  disputed  boundary  line,  the  parties 
agree  upon  the  method  to  be  pursued  in  order 
for  the  proper  location  of  such  line,  neither 
such  arbitrators  nor  an  umpire  selected  by 
them,  in  case  they  fail  to  agree,  have  authority 
to  make  an  award  arrived  at  by  disregarding 
the  agreements  of  the  parties  as  to  the  method 
of  solving  the  dispute,  and  substituting  for  such 
agreement  in  this  regard  the  opinion  of  the 
arbitrators  or  the  umpire  as  to  the  proper 
method  therefor. 

3.  Arbitration  AND  Award  ^=>65— Confie- 
ifATioN  OF  Award. 

Where  the  proper  location  of  a  disputed 
boundary  line  is  submitted  by  the  interested 
parties  to  arbitrators,  with  the  provision  that 
in  case  of  their  disagreement  an  umpire  select- 
ed by  them  shall  make  the  award,  and  they  do 
disagree,  and  such  umpire  so  selected  makes 
an  award  in  the  alternative,  finding  that  in 
his  judgment  the  disputed  boundary  line  prop- 
erly located  is  at  a  certain  place,  but  that  if 
he  follows  the  directions  contained  in  the  agree- 
ment signed  by  the  parties  the  disputed  bound- 
ary line  is  at  a  certain  other  place,  the  circuit 
court,  upon  being  asked  to  enter  judgment  up- 
on such  award,  will  disregard  the  award  made 
by  the  umpire  based  on  his  own  opinion,  and 
will  enter  judgment  confirming  that  award, 
made  in  accordance  with  the  methods  agreed 
upon  by  the  parties  for  the  location  of  the  dis- 
puted line,  in  the  absence  of  fraud,  mistake, 
or  adventitious  circumstances. 

Elrror  from  Circuit  Court,  Mineral 
CJounty. 

Arbitration  agreement  entered  of  record,  in 
circuit  court  between  Susie  M.  Bailey  and 
others  and  John  J.  Triplett  and  others  for  the 
determination  of  a  diluted  boundaiy  line. 
From  a  judgment  dlsregardtog  the  umpire's 
award  on  his  own  opinion  and  confirming  his 


^=»For  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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award  In  the  alternative  aoccordlng  to  direc- 
tions contained  in  articles  of  submission, 
Jobn  J.  Triplett  and  others  bring  error.  Af- 
firmed and  remanded. 

W.  H.  Griffith  and  R.  A.  Welch,  both  of 
Keyser,  for  plaintiffs  In  error. 

W.  G.  Grimes,  of  Keyser,  for  defendants  in 
error. 

RITZ,  J.  On  the  6th  day  of  March,  1789, 
James  Dawson  procured  a  patent  for  a  tract 
containing  396%  acres  of  land.  This  land  is 
bounded  by  four  lines  of  equal  length,  to  wit, 
252  poles  each,  intersecting  each  other  at 
right  angles,  thus  making  a  tract  of  land  in 
the  form  of  a  square.  Dawson  conveyed  the 
land  to  Thomas  Bond  in  the  year  1792.  In 
the  year  1801  Thomas  Bond  ocmveyed  a  part 
of  this  tract  of  land  to  one  Edward  McCarty. 
The  part  so  conveyed  was  the  northwestern 
portion  thereof,  and  was  separated  from  that 
remaining  by  a  straight  line  running  from  a 
point  in  the  southern  line  of  the  original 
tract  70  poles  from  the  southwest  comer 
thereof  to  a  point  in  the  northern  line  of 
said  tract  at  a  distance  of  12  poles  from  the 
northeast  comer  thereof.  The  description  in 
the  deed  to  McCarty  gives  slightly  dtianged 
courses  from  those  contained  in  the  original 
patent  The  description  of  the  d96%-acre 
tract  in  tlie  original  patent  is  as  follows: 

"Beginning  at  a  hickory,  corner  to  O'Neal; 
thence  N.,  88'  B.,  252  poles;    thence  N.,  2*" 
W.,  252  poles;    thence  8.,  88"  W.,  252  poles; 
thence  S.,  2*"  B.,  252  poles,  to  the  beginnmg." 

The  beginning  comer,  which  is  referred  to 
as  a  hickory,  comer  to  O'Neal,  is  established 
and  is  not  in  dispute.  The  land  conveyed  by 
Bond  to  Edward  McCarty  in  1801  is  described 
in  the  deed  as  follows: 

"Beginning  at  a  hoopwood  tree  standing  by  a 
point  of  rooks  about  20  poles  E.  from  the 
North  branch  of  the  Potomac  river  and  comer 
to  Nicholas  Seaver;  thence  with  his  line  N., 
85°  E.,  70  poles,  to  the  three  chestnut  oaks  on 
the  ridge  called  'Bond  Ridge';  thence  with  the 
top  of  said  ridge  N.,  40"  E.,  86  poles,  to  a  large 
white  oak  in  a  hollow;  the  same  course  con- 
tinued N.  296  poles,  to  two  small  hickories  on 
the  side  of  a  hill  in  John  Ravenscraft's  line; 
thence  with  it  S.,  85^  W.,  240  poles,  to  his  cor- 
ner; thence  S.  252  poles  to  the  beginning." 

The  point  referred  to  in  this  description  as 
the  beginning  comer  is  the  same  as  the  be- 
ginning comer  referred  to  in  the  patent  to 
Dawson,  and  is  not  in  dispute.  The  next 
comer  called  for  on  top  of  Bond  ridge  is 
likewise  not  in  dii^ute,  and  it  is  the  location 
of  the  line  extending  from  this  comer,  being 
the  next  line  referred  to  in  the  description, 
that  is  disputed.  The  Tripletts  now  own  the 
southern  part  of  the  land  conveyed  to 
McCarty  by  the  deed  of  1801,  and  the  Baileys 
own  the  land  which  was  retained  by  Bond 
when  he  made  the  deed  to  McCarty,  which  is 
the  land  lying  southeast  of  the  disputed  line. 


It  will  be  observed  that  the  Tripletts  do  not 
own  the  land  along  the  entire  course  of  this 
line,  but  its  correct  location  solves  the  matter 
in  dispute  between  the  parties.  It  will  like- 
wise be  observed  that  the  line  called  for  in 
the  McCarty  deed  corresponding  to  the  line  in 
the  Dawson  patent  with  a  course  of  N.  88' 
E.,  has  a  course  N.,  85*  E.,  and  that  the 
other  corresponding  lines  have  this  variation 
of  S^.  The  parties,  not  desiring  to  resort  to 
litigation  in  the  establishment  of  the  dis- 
puted line,  entered  into  an  agreement  by 
which  they  submitted  the  question  of  its 
location  to  the  determination  of  two  survey- 
ors mentioned  in  the  agreement,  and  provid- 
ed, further,  that  if  the  arbitrators  did  not 
agree  they  should  select  an  umpire,  and  that 
this  award  should  be  final  and  binding  on  the 
parties,  and  should  be  entered  as  the  Judg- 
ment of  the  circuit  court  of  Mineral  county. 
This  agreement  was  entered  upon  the  records 
of  the  circuit  court  of  Mineral  county,  and 
the  arbitrators  proceeded  to  act  under  it. 
They  failed  to  agree,  and  selected  an  umpire. 
This  umpire  made  an  award  finding  that  in 
his  opinion  the  true  location  of  the  line 
was  as  found  by  arbitrator  Harr,  and  which 
Is  the  line  contended  for  by  the  Tripletts; 
but  he  also  found  that,  if  this  line  was  to  be 
located  in  the  manner  pointed  out  in  the 
arbitration  agreement,  that  is,  by  locating 
the  northern  end  of  it,  and  then  running  a 
straight  line  between  that  point  and  the  point 
agreed  on  as  the  other  end  of  the  division 
line,  it  was  as  located  by  arbitrator  Hott. 
This  award  was  presented  to  the  circuit  court 
of  Mineral  county,  and  that  court  asked  to  en- 
ter a  judgment  thereon.  The  court  took  the 
view  that  the  terms  of  the  agreement  direct- 
ing the  arbitrators  how  the  northern  end  of 
the  disputed  line  should  be  ascertained  were 
final  and  binding  upon  the  arbitrators,  and 
that  they  could  not  depart  from  these  terms. 
He  therefore  disregarded  the  award  made  by 
the  umpire  based  on  what  he  believed  to  be 
the  correct  line,  and  entered  a  judgment  on 
the  altemative  award,  fixing  the  location  of 
the  line  by  following  the  directions  contained 
in  the  articles  of  submission,  and  from  this 
judgment  this  writ  of  error  is  prosecuted. 

The  agreement  of  submission  contains  cer- 
tain stipulations  of  the  parties  as  to  how 
the  arbitrators  selected  by  them  shall  de- 
termine the  proper  location  of  the  disputed 
line.  The  provisions  of  the  agreement  in  this 
regard,  which  are  pertinent  to  this  discussion* 
are  as  follows: 

"It  is  further  mutually  agreed  that  the  south- 
west comer  of  the  lands  now  owned  by  the 
said  John  J.  Triplett  and  Nannie  Triplett, 
which  corner  was  formerly  known  as  the 
'O'Neal  Comer,'  and  also  as  the  'Nicholas 
Seavers  Comer,'  now  the  corner  of  said  Trip- 
lett to  Alkire  and  Ravenscraft  (and  described 
in  deed  from  Bond  to  McCarty  as  'beginning  at 
a  hoop-wood  tree,  standing  by  a  point  of  rocks 
about  twenty  poles  E.  from  North  branch  of 
the  Potomac'),  is  the  recognized  and  established 
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corner  of  the  said  patent  made  to  said  James 
Dawson;  and  the  comer  on  top  of  Bond's 
ridge,  in  line  of  original  survey,  N.,  85*  B.,  70 
poles  from  said  southwest  corner  of  said  orig- 
inal survey,  according  to  the  calls  of  said  con- 
veyance from  Thomas  Bond  to  Edward  McCar- 
ty,  July  10,  1801,  is  now  a  recognized,  estab- 
lished, and  undisputed  corner,  the  beginning  of 
said  line  in  dispute  between  said  lands  and 
which  line  is  to  be  established  hereunder. 

"For  the  further  aiding  and  guiding  the  said 
surveyors,  it  is  mutually  agreed  that  the  fol- 
lowing lines  shall,  for  the  purposes  hereunder, 
be  recognized  and  treated  as  fully  established 
lines  of  the  original  survey,  patented  to  James 
Dawson,  March  6,  1789: 

"Beginning  at  the  southwest  corner  of  said 
patent,  the  corner  hereinbefore  described,  and 
recognized  as  the  undisputed  southwest  comer 
of  the  said  Triplett  lands,  and  running  thence 
N.,  88  E.,  252  poles,  according  to  the  calls  of 
said  original  survey  of  said  patent,  at  the  end 
of  which  distance,  only  for  the  purpose  here- 
of, a  corner  shall  be  treated  as  fully  establish- 
ed and  recognized,  according  as  the  survey 
made  by  said  arbitrators  may  show;  thence  N., 
2**  W.,  252  poles,  according  to  calls  of  said 
patent  to  said  James  Dawson,  to  a  comer  of 
said  original  survey,  probably  now  gone,  but 
for  the  purpose  contained  herein  shall  be  rec- 
ognized and  fully  established  as  the  northeast 
corner  of  said  patent  to  said  James  Dawson, 
according  as  the  survey  of  said  arbitrators  may 
show;  thence  S.,  88*  W.,  252  poles,  at  the  end 
of  which  distance  shall  be  treated  as  the  fully 
established  and  recognized  northwest  comer  of 
the  said  patent  for  the  purposes  contained 
herein;  thence  S.,  2"*  E.,  252  poles,  to  the  be- 
ginning; and,  for  the  purposes  of  establishing 
said  boundary  or  division  line  in  dispute  be- 
tween the  parties  hereto,  it  is  mutually  agreed 
that  beginning  at  said  northeast  comer  of  said 
patent,  running  thence,  according  to  calls  of 
said  original  survey  of  said  patent,  S.,  88* 
W.,  12  poles,  and  S.,  85*  W.,  240  poles,  re- 
versed, according  to  the  calls  of  said  deed  from 
Thomas  Bond  to  said  Edward  McCarty,  from 
the  northwest  comer  of  said  patent,  in  the  line 
of  said  original  survey,  is  the  end  of  said  orig- 
inal boundary  or  division  line  in  dispute  be- 
tween the  lands  of  the  parties  hereto,  and 
which  line  is  described  in  deed  from  Thomas 
Bond  to  Edward  McCarty,  which  deed  is  dat- 
ed July  10,  1801,  and  of  record  in  Deed  Book 
No.  12,  page  340,  EUmpshire  County  Records, 
as  follows: 

"[Beginning]  to  three  chestnut  oaks,  on  a 
ridge  called  Bond's  Ridge;  thence  with  the  top 
of  said  ridge  N.,  40*  E.,  86  poles,  to  a  large 
white  oak  in  a  hollow;  the  same  course  contin- 
ued all  296  poles  to  two  small  hickories  on  the 
side  of  hill  in  John  Ravenscraft's  line." 

"It  is  further  agreed  that  for  the  purpose  of 
making  and  surveying  any  of  said  lines  neces- 
sary to  be  surveyed  and  establishing  any  cor- 
ner necessary  to  be  established,  in  order  to 
properly  and  truly  locate  said  boundary  or  divi- 
sion line  in  dispute,  the  following  rules  shall 
govern  said  surveyors:  First.  Recognized  and 
established,  natural,  and  artificial  monuments, 
corners,  and  marked  lines  shall  govern  over 
courses  and  distances.  Second.  Where  natural 
monuments  or  marked  lines  do  not  exist  or 
cannot  be  established,  the  course  and  distances 


called  for  shall  govern,  except:  Third.  In  de- 
termining lost  corners  or  lines,  the  lost  lines 
shall  be  run  according  to  courses  and  distances 
in  the  original  survey,  unless  the  lines  so  run 
do  not  close  the  survey  with  the  corners  re- 
maining, in  which  case  the  courses  shall  be 
followed,  and  distances  disregarded;  but,  if 
the  original  survey  cannot  be  made  to  close,  the 
courses  shall  be  deviated  from  so  as  to  make 
said  survey  close  according  to  the  right  and 
the  true  intent  of  said  survey;  and  the  gap,  if 
any,  shall  be  closed  as  seems  most  consistent 
with  all  the  calls.*' 

[1 , 2]  It  will  be  seen  from  the  part  of  the 
agreement  thus  quoted  that  the  parties  there- 
to fixed  upon  the  means  which  the  arbitrators 
should  use  in  determining  the  disputed  line, 
and  that  was  to  begin  at  the  recognized  cor- 
ner, being  the  southwest  comer  of  the  Daw- 
son patent,  as  well  as  the  southwest  corner 
of  the  Triplett  land,  and  then  run  a  line  252 
poles  on  the  course  contained  in  the  Dawson 
patent,  which  point,  for  the  purpose  of  locat- 
ing the  line  in  dispute,  was  to  be  treated  as 
the  southeast  comer  of  the  Dawson  patent; 
thence  to  proceed  from  that  point  upon  the 
course  called  for  In  the  Dawson  patent  a 
distance  of  252  poles,  which  point  should  be 
considered,  for  the  purpose  of  locating  tlie 
disputed  line,  as  the  northeast  comer  of  the 
Dawson  patent,  and  so  running  around  the 
Dawson  patent  upon  the  courses  and  for  the 
distance  therein  contained,  and  the  comers 
thereof  located  in  this  way  were  to  be  treated 
as  the  true  comers  of  that  patent  for  the  pur- 
pose of  the  art>itration.  Then,  for  the  pur- 
pose of  locating  the  northern  end  of  the 
disputed  line,  it  was  agreed  that  the  arbi- 
trators should  start  from  the  northeast  cor- 
ner of  the  Dawson  patent  as  above  located, 
and  run  with  the  courses  given  in  the  Daw- 
son patent,  to  wit,  S.,  88*  W.,  12  poles,  at 
the  end  of  which  12-pole  line  would  be  the 
northern  end  of  the  line  in  dispute,  and  which 
point  is  to  be  240  poles  on  the  course  S.,  85* 
W.,  reversed  from  the  northwest  corner  of  the 
McCarty  land.  It  will  be  observed  from 
this  that  the  agreement  of  the  parties  was 
that  the  northern  end  of  the  line  in  dispute 
was  in  the  northern  line  of  the  Dawson  pat- 
ent at  a  point  12  poles  from  the  northeastern 
comer  of  said  patent,  and  all  that  was  neces- 
sary for  the  arbitrators  to  do  to  carry  out 
the  agreement  was  to  locate  the  lines  of  the 
Dawson  patent,  then  to  locate  a  point  12 
poles  west  from  the  northeastern  comer 
thereof,  and  fix  this  as  the  northern  end  of 
the  line  in  dispute,  and  run  a  straight  line 
from  that  point  to  the  beginning  of  the  divi- 
sion line  between  the  parties,  and  so  much 
of  this  Une  as  separated  the  lands  of  the 
one  party  from  the  other  would  be  the  line 
agreed  upon.  One  of  the  awards  made  by 
the  umpire  in  this  case  was  made  in  this 
way,  and  this  is  the  one  which  the  court 
adopted.  The  other  award  made  by  the 
umpire  is  based  upon  evidence  taken  before 
him,  and  by  other  facts  whidi  he  observed 
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upon  the  ground,  to  the  entire  disregard  of 
the  directions  contained  in  the  agreement  of 
the  parties  as  to  the  manner  of  ascertain- 
ing and  locating  the  disputed  line;  and  the 
only  question  is  whether  the  arbitrators,  or 
rather  the  umpire,  had  any  authority  to 
locate  any  line  except  as  directed  by  the 
agreement  of  submission;  and,  second,  If  he 
did  not,  whether  the  court  could  enter  a 
judgment  upon  such  an  alternative  finding, 
or  whether  all  of  the  findings  of  the  umpire 
should  have  been  entirely  disregarded  and 
the  parties  left  to  settle  the  dispute  some 
other  way.  The  agreement  of  submission  en- 
tered into  by  the  parties  Is  the  authority  for 
the  arbitrators  and  the  umpire  to  act  With- 
out that,  anything  that  they  do  Is  entirely 
without  authority.  It  is  their  charter  of 
authority,  and  can  It  be  said  that,  where 
matters  In  dispute  are  submitted  to  them 
for  determination,  they  have  authority  to 
decide  that  dispute  in  any  manner  which 
they  see  fit,  In  utter  disregard  of  the  provi- 
sions of  the  agreement  of  submission? 
Where  the  parties  themselves  agree  upon 
the  manner  of  the  submission  of  the  dis- 
pute, and  upon  what  shall  be  considered  by 
the  arbitrators,  and  what  shall  be  done  by 
them  in  order  to  a  settlement  of  the  dispute, 
It  is  part  of  the  agreement,  and  is  as  binding 
upon  the  arbitrators  as  any  other  part,  and 
they  have  no  authority  to  make  an  award  In 
Tlolatlon  of,  or  not  In  accordance  with,  such 
stipulations.  Such  an  award  cannot  be  hlnd- 
ing  upon  the  parties,  and  would  be  entirely 
beyond  the  authority  given  to  the  arbitra- 
tors.   In  5  Ck>r.  Jur.  at  page  126,  it  is  said: 

"To  adopt  a  different  rule  of  decision  from 
that  which  the  terms  of  the  authority  require 
the  arbitrators  to  apply  is  as  much  a  depar- 
ture from  the  submission  as  to  pass  upon  a 
matter  not  submitted,  or  to  omit  to  consider 
a  matter  embraced  in  the  submission." 

It  Is  also  laid  down  in  2  R.  0.  L.  p.  374,  that 
the  powers  and  duties  of  arbitrators  are 
determined  by  the  order  of  submission. 
Where  the  parties  themselves  limit  the  ar- 
bitrators in  the  manner  of  their  proceeding, 
such  limitations  in  the  agreement  of  sub- 
mission are  as  binding  upon  the  arbitrators 
as  any  other  provision  of  the  agreement.  So 
in  Insurance  CJo.  v.  Board  of  Education,  49 
W.  Va.  360,  38  S.  B.  679,  it  Is  held  that  ar- 
bitrators cannot  act  beyond  the  authority 
conferred  by  the  submission,  and,  If  they 
do  so  any  award  made  will  not  bind  the 
partlea  In  Goff  v.  Goflf,  78  W.  Va.  423,  80 
S.  £.  9,  which  was  a  cause  submitted  to 
arbitration  for  the  purpose  of  determining 
a  disputed  line,  it  was  held  that,  where  the 
agreement  of  submission  provided  that  the 
arbitrators  should  determine  the  line  by  the 
deeds  and  other  evidence  deemed  necessary 
to  enable  them  to  arrive  at  a  Just  and  fair 
settlement,  they  were  not  authorized  to  de- 
termine such  dispute  In  such  manner  as  they 
may  deem  just  and  fair,  but  that  they  must 
determine  it  in  accordance  with  the  title 


papers  of  the  parties  and  the  evidence  sub- 
mitted to  them,  as  provided  in  the  order  of 
submission.  Similar  holdings  are  found  In 
the  cases  of  Mathews  v.  Miller,  25  W.  Va. 
817;  Austin  v.  Clark,  8  W.  Va.  236;  Dunlap 
V.  Campbell,  5  W.  Va.  195;  and  Swan  v. 
Deem,  4  W.  Va.  368.  We  are  clearly  of  the 
opinion  that  the  agreement  of  the  parties  as 
to  the  methods  to  be  pursued  by  the  arbitra- 
tors and  the  umpire  In  locating  the  disputed 
line  Is  as  binding  ui>on  them  In  doing  the 
work  as  any  other  part  of  the  agreement, 
and  that  the  parties  could  not  be  bound  by 
any  award  not  made  In  accordance  there- 
with. There  Is  no  real  dispute  In  this  case 
but  that  the  conclusion  adopted  by  the  Judg- 
ment of  the  court  Is  the  only  one  which  can 
be  reached  by  following  the  directions  given 
in  the  agreement  of  submission;  but  one  of 
the  arbitrators  does  not  agree  that  that  Is 
the  proper  way  to  locate  the  disputed  line, 
and  declined  to  agree  to  It  for  that  reason. 
This  necessitated  the  appointment  of  the 
umpire.  The  umpire  was  likewise  of  the 
opinion  that  the  agreement  made  by  the 
parties  as  to  how  the  line  should  be  fixed 
and  determined  was  not  the  proper  way  for 
deciding  It,  but  he,  as  before  stated,  In  addi- 
tion to  finding  this,  also  found  as  an  alter- 
native award  that.  If  the  agreement  In  this 
particular  was  binding  upon  the  arbitrators, 
then  the  line  finally  established  by  the  circuit 
court  of  Mineral  county  Is  the  true  division 
line.  Much  evidence  was  taken  tending  to 
show  that  the  other  line  Is  the  correct  ona 
This  evidence  was  all  Improper  and  im- 
material. There  Is  no  showing  that  any 
fraud  was  practiced  upon  either  of  the  par- 
ties In  entering  Into  the  agreement  to  sub- 
mit the  question  to  arbitrators.  They  were 
anxious  to  get  the  line  In  dispute  between 
them  settled,  and  without  knowing  Just  where 
the  same  would  run  on  the  ground  they,  from 
the  title  papers  and  the  Information  they 
possessed,  freely  and  fairly  entered  into  the 
agreement.  The  policy  of  the  law  is  to  settle 
disputes  by  arbitration,  and  when  contend- 
ing parties  submit  a  matter  of  this  character, 
or  of  any  other  character,  to  arbitrators  for 
the  purpose  of  determining  their  differences, 
and  agree  upon  the  method  to  be  pursued  by 
such  arbitrators,  and  there  is  no  fraud  or 
mistake  in  the  making  of  such  agreement, 
an  award  made  thereunder  will  be  final  and 
binding  upon  the  parties.  On  the  other  hand, 
an  award  made  In  disregard  of  the  agreement 
entered  lnto^  even  though  It  may  be  the 
opinion  of  the  arbitrators  that  such  is  the 
correct  solution  of  the  matters  submitted  to 
them,  will  be  set  aside  as  having  no  author- 
ity for  Its  basl& 

Attention  is  called  to  the  fact  that  It  Is 
Impossible  to  form  the  northern  line  of  the 
Dawson  patent  in  the  manner  indicated  in 
the  agreement  of  arbitration,  for  the  reason 
that  the  12-pole  line  therein  referred  to  Is  on 
a  course  of  S.,  88'*  W.,  12  poles,  while  the 
continuation  of  the  Une  to  the  northwest 
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corner  of  the  McCarty  line  is  on  a  course  of 
S.,  85^  W.,  240  poles.  This  is  quite  true,  but 
it  wlU  also  be  observed  that  it  is  provided 
that,  In  case  the  original  survey  could  not  be 
made  to  close  on  the  courses  given,  the  gap 
should  be  closed  as  seems  most  consistent 
with  all  the  courses.  It  is  apparent  that  the 
intention  of  the  parties  was  to  locate  the  lines 
of  the  Dawson  patent,  and  to  fix  the  north- 
em  line  of  that  patent  as  a  monument  in 
which  the  northern  end  of  the  disputed  line 
would  be  found  at  a  point  12  poles  from  its 
eastern  end  and  240  poles  from  its  western 
end,  and  the  only  way  to  fix  this  line  was 
to  make  the  course  S.,  85"*  W.,  which  is  the 
course  given  in  the  McCarty  deed,  correspond 
with  the  course  of  the  corresponding  line  of 
the  original  patent,  and  this  was  what  the 
umpire  did  in  his  alternative  award. 

It  is  also  contended  that  to  locate  the  line 
in  dispute  as  it  was  located  by  the  circuit 
court  of  Mineral  county  changes  the  course 
given  in  the  McCarty  deed.  This  is  true,  but 
it  is  likewise  true  that  it  is  provided  in  their 
submission  that,  where  a  monument  was  call- 
ed for  by  their  agreement,  courses  and  dis- 
tances must  yield  to  such  monument.  The 
point  in  the  northern  line  of  the  I>awson 
patent  is  a  monument  when  that  northern 
line  is  fixed  and  established.  Vandal  v.  Casto, 
81  W.  Va.  76,  93  S.  E.  1044.  So  that,  when 
the  northern  line  of  the  Dawson  patent  was 
fixed  in  the  manner  pointed  out  by  the  par- 
ties in  their  agreement,  it  became  a  monu- 
ment, and  their  agreement  that  the  northern 
end  of  this  disputed  line  should  be  in  this 
northern  line  of  the  Dawson  patent  at  a 
point  12  poles  from  its  eastern  end  made  it 
necessary  to  change  the  course  given  in  the 
McO&rty  deed  for  the  disputed  line,  which 
\VA8  done,  not  only  in  accordance  with  the 
terms  of  the  agreement  of  the  parties  that 
such  should  be  the  case  where  Enich  a  con- 
tention arose,  but  also  in  accordance  with 
the  law  governing  the  question  of  reconciling 
contradictory  descriptions  in  deeds. 

[3]  In  view  of  the  fact,  however,  that  the 
umpire  made  two  awards,  and  made  their 
validity  depend  upon  whether  the  court  came 
to  the  conclusion  that  the  parties  were  bound 
by  the  stipulations  of  the  agreement  of  sub- 
mission, did  the  circuit  court  of  Mineral  coun- 
ty have  the  authority  to  adopt  that  one  of 
such  awards  that  was  in  accordance  with  the 
terms  of  the  agreement  of  the  parties?  We 
think  the  court  not  only  had  the  power,  but 
that  it  was  his  duty  to  disregard  the  award 
confessedly  made  in  violation  of  the  agree- 
ment entered  into,  and  adopt  the  other  award 
made  by  the  umpire  as  the  only  one  which 
had  a  real  basis  for  its  existence.  This  was 
the  course  taken  by  the  circuit  court  which 
we  think  was  clearly  right 

We  therefore  affirm  the  Judgment  com- 
plained of,  and  remand  the  cause  to  the  cir- 
cuit court  of  Mineral  county,  in  order  that 
said  Judgment  may  be  executed. 


(23  Qa.  App.  19S) 
BURGESS  V.  TORRENCB.    (No.  9683.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  14,  1919.) 

i8yUaJ)U9  hy  the  Court,) 

1.  Husband  and  Wife  ^s»85(1)~Recovebt 
ON  Mabbixd  Woman's  Note— Fbaud. 

B.  W.  Torrence  brought  suit  against  Mattie 
L.  Burgess,  a  married  woman,  on  a  promissory 
note  signed  by  her  and  given  under  her  written 
rent  contract  with  plaintiff.  The  defendant  ad- 
mitted signing  the  note  sued  on,  but  filed  a  de- 
fense setting  up:  (1)  That  she  was  not  indebted 
to  the  plaintiff,  and  received  no  consideration 
or  benefit  from  the  signing  of  the  note  sued  on ; 
that  the  note  was  given  for  the  rent  of  a  farm 
rented  by  the  plaintiff  to  defendant's  husband, 
Gillam  Burgess;  that  she  was  forced  by  the 
plaintiff,  acting  through  her  husband,  to  sign 
the  note;  that  her  husband  "threatened  her 
until  she  was  by  fear  forced  to  sign  the  said 
note ;  that  she  would  not  have  signed  the  same 
had  it  not  been  for  such  threats  and  such  other 
frauds  and  menaces  heaped  upon  her  by  the 
plaintiff,  B.  W.  Torrence,  through  her  ignorant 
and  unlearned  husband";  and  (2)  "that  it  is  not 
her  debt  or  obligation;  that  she  is  not  respon- 
sible to  the  plaintiff  in  any  sum  whatever; 
that  she  is  now,  and  at  the  time  of  signing  the 
note,  was  a  married  woman,  and  she  wishes  to 
take  advantage  of  the  statute  making  her  exempt 
from  the  payment  of  her  husband's  debts  in 
such  cases;  that  the  note  was  secured  through 
fraud,  force,  and  threats  and  fears."  Upon  the 
trial  of  the  case  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff.  Defendant  made  a  mo- 
tion for  a  new  trial,  which  was  overruled,  and 
defendant  excepted.    Held: 

"Fraud  voids  all  contracts"  (C^v.  0)de  1910, 
§  4254),  and  the  free  assent  of  the  parties  being 
essential  to  a  valid  contract,  duress,  either  by 
threats  or  other  arts,  by  which  the  free  will 
of  the  party  is  restrained  and  his  consent  induc- 
ed, will  void  the  contract  (Civ.  Code  1910,  § 
4255).  But  in  order  for  a  married  woman  to  de- 
feat a  recovery  by  the  payee  on  a  promissory 
note  made  by  her,  upon  the  ground  that  her 
signature  thereto  was  procured  by  the  fraud  and 
duress  of  her  husband,  she  must  not  only  show 
that  such  was  the  fact,  but  must  also  show 
that  the  payee  of  the  note  was  either  a  party  to 
such  fraud  and  duress,  or  that  he  had  knowledge 
thereof.  Pate  y.  Allison,  114  Ga.  651,  40  S.  E. 
715;  Johnson  v.  Leffler  Co.,  122  Ga.  670,  50 
S.  E.  488  (3);  Bateman  v.  Cherokee  Fertilizer 
Co.,  21  Ga.  App.  158,  93  S.  E.  1021.  The 
court  therefore  did  not  err  in  charging  the  jury 
as  complained  of  in  the  first  ground  of  the 
amendment  to  the  motion  for  a  new  trial. 

2.  Husband  and  Wifb  ^=s>80.  85(1,6)-- 
Wife's  Assumption  or  Husband's  Obli- 
GATioN—LiiABiLiTT— Husband  as  Wife's 
Agent. 

While  under  our  law  a  married  woman  can- 
not assume  the  debts  of  her  husband  (Civil  Code 
of  1910,  §  3007),  still  the  issue  as  made  by  the 
evidence  in  this  case  was  not  one  in  which  this 
principle  was  involved.  Even  if  it  should  ap- 
pear that  the  plaintiff  in  the  first  instance  rent- 
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ed  the  land  to  the  husband,  and  subsequently 
entered  into  a  new  and  different  agreement 
with  the  wife,  whereby  she  was  to  take  over 
the  land  and  become  the  tenant  Instead  of  the 
husband,  such  a  procedure  could  not  properly 
be  called  an  assumption  by  the  wife  of  the  hus- 
band's obligation,  but  would  be  an  original  un- 
dertaking on  her  part;  and  unless  it  be  shown 
that  the  new  contract  was  brought  about  by 
fraud  or  duress  practiced  upon  the  wife  by  the 
plaintiff,  or  by  another  with  his  knowledge, 
there  would  be  nothing  to  render  such  an  agree- 
ment on  her  part  invaUd.  The  consideration  go- 
ing to  the  wife  in  sach  a  case  is  not  the  inciden- 
tal extin^ishment  of  the  prior  promise  of  the 
husband,  but  the  taking  oyer  by  her  of  the  land 
Itself  under  the  rent  agreement.  Simmons  ▼. 
International  Harvester  Co.,  22  Ga.  App.  353, 
96  S.  E.  9  (6),  and  cases  there  cited.  That  the 
negotiations  leading  up  to  the  signing  of  the 
rent  notes  by  the  wife  were  had  through  the 
husband  would  not  change  the  rule.  Longley 
V.  Bank  of  Parrott,  19  Ga.  App.  701,  92  S.  E. 
232  (1). 

3.  Yebdigt— Ghaboe  of  Goubt. 

The  verdict  was  authorized  by  the  evidence, 
and  the  charge  of  the  court  is  not  subject  to  the 
exceptions  taken. 

Error  from  City  Court  of  Nashville;  C.  A. 
Christian,  Judge. 

Suit  by  B.  W.  Torrence  against  M.  L.  Bur- 
gess. Verdict  and  judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

B.  A.  Hendricks  and  Wm.  Story,  both  of 
Nashville,  for  plaintiff  in  error. 

W.  R.  Smith,  of  Nashville,  for  defendant 
in  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  G.  J.,  and  LUKE,  J.,  concur. 


(28  Oa.  App.  174) 

WHITES  ▼.  STATE.     (No.  9602.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  14,  191».) 

(SyUahus  hy  the  Court.) 

Intoxzcatino  Liquobs  ^=»251-^ondemna- 
TiON  OF  Vehicle— Rights  of  Conditional 
Seixeb. 
In  a  statutory  proceeding  to  condemn  or 
confiscate  a  vehicle  employed  in  the  illegal 
transportation  of  liquor,  contrary  to  the  provi- 
sions of  section  20  of  the  act  of  1917  (Acto  1917 
[Ex.  Sees.]  p.  16),  where  the  owner  of  the  ve- 
hicle had  previously  sold  it  to  the  party  engag- 
ed in  the  illegal  transaction,  but  reserved  title 
to  it  until  full  payment  of  the  purchase  price, 
part  of  which  purchase  price  was  represented 
by  a  retention  of  title  note  duly  recorded,  and 
the  remainder  of  which  was  by  agreement  to  be 
covered  by  a  similar  note,  in  case  the  vendee 
failed  to  pay  the  remainder  on  or  before  a  date 


specified,  and  where  the  evidence  disclosed  that 
the  vendors  were  wholly  without  knowledge  of 
the  illegal  intent  or  acts  of  the  vendee,  and  the 
property  was  seized  in  behalf  of  the  state  before 
the  agreed  time  when  the  second  note  reserving 
title  was  to  be  executed  in  the  event  that  the 
amount  to  be  covered  thereby  had  not  been  pre- 
viously paid,  the  owner  would  be  entitled  to  the 
full  amount  of  the  purchase  money  due,  as 
might  appear  from  the  evidence,  including  both 
the  amount  covered  by  the  note  actually  given 
and  the  note  agreed  to  be  given. 

Error  from  City  Court  of  Dublin;  B.  D. 
Flynt,  Judge. 

Statutory  proceeding  by  the  State  against 
G.  E.  Beachman  to  condemn  or  confiscate  a 
vehicle  employed  in  the  illegal  transporta- 
tion of  liquor,  with  intervention  by  Whites, 
a  partnership.  Judgment  of  condemnation 
and  sale,  with  order  for  payment  of  part  of 
proceeds  to  interveners,  and  interveners 
bring  error.    Reversed. 

Burch  &  Daley  and  J.  B.  Green,  all  of 
Dublin,  for  plaintiffs  in  error. 
S.  P.  New,  of  Dublin,  for  the  State. 

WADE,  C.  J.  This  case  arose  under  the 
act  of  1917  (Acts  of  1917,  Extraordinary 
Session,  |  20,  pp.  16,  17),  which  provides 
that— 

"All  vehicles  and  conveyances  of  every  kind 
and  description  which  are  used  on  any  of  the 
public  roads  or  private  ways  of  this  state,  and 
all  boats  and  vessels  of  every  kind  and  de- 
s^ption  which  are  used  in  any  of  the  waters 
of  this  state  in  conveying  any  liquors  or  bev- 
erages, the  sale  or  possiession  of  which  is  pro- 
hibited by  law,  shall  be  seized  by  any  sheriff  or 
other  arresting  officer,  who  shall  report  the 
same  to  the  solicitor  of  the  county,  city  or  su- 
perior court  having  jurisdiction  in  the  county 
where  the  seizure  was  made,  whose  duty  it  shall 
be  within  ten  days  from  the  time  he  received 
said  notice  to  institute  condemnation  proceed- 
ings in  said  court  by  petition,  a  copy  of  which 
shall  be  served  upon  the  owner  or  lessee  if 
known,  and  if  the  owner  or  lessee  is  unknown 
notice  of  such  proceedings  shall  be  published 
once  a  week  for  two  weeks  in  the  newspaper 
in  which  the  sheriff's  advertisements  are  pub- 
lished. If  no  defense  is  filed  within  thirty  days 
from  the  filing  of  the  petition,  judgment  by 
default  shall  be  entered  by  the  court  at  cham- 
bers, otherwise  the  case  shall  proceed  as  other 
civil  cases  in  said  court.  Should  it  appear  up- 
on the  trial  of  the  case  that  said  vehicle,  con- 
veyance, boat  or  vessel  was  so  used  with  the 
knowledge  of  the  owner  or  lessee,  the  same  shall 
be  sold  by  order  of  the  court  after  such  adver- 
tisement as  the  court  may  direct.** 

The  case  was  determined  by  the  trial 
Judge,  without  the  intervention  of  a  Jury, 
upon  the  following  agreed  statement  of  facts: 

"(1)  That  V.  Chavous,  a  policeman  of  the 
dty  of  Dublin,  Ga.,  did  on  the  19th  day  of  Jan- 
uary, 1918,  arrest  one  O.  E.  Beachman  and 
seize  one  automobile,  same  being  described  as 


^=»For  other  cases  set  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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follows:  Oakland  roadster  automobile  No. 
3702124,  motor  No.  10751— and  that,  at  the 
time  the  said  V.  Ghavoas  seized  the  said  auto- 
mobile and  arrested  the  said  Beachman,  the  said 
Beachman  was  carrying  in  said  automobile  whis- 
ky, over  the  highways  of  Laurens  county  and 
into  the  city  of  Dublin,  Ga. ;  that  the  said  V. 
Chavous  made  said  seizure  and  arrest  without  a 
search  warrant,  state  warrant,  or  any  legal  pro- 
cess whatever. 

"(2i  That  the  said  O.  E.  Beachman  is  the 
conditional  owner  of  the  said  automobile,  hav- 
^ing  purchased  the  same  from  Whites,  the  in- 
terveners herein ;  that  he  owes  the  said  firm 
the  sum  of  $815  and  interest  on  the  purchase 
price  of  said  automobile,  and  executed  to  the 
Whites  a  note  reserving  the  title  in  them  un- 
til they  were  paid;  said  note  being  for  the 
amount  of  $515  and  interest. 

"(3)  That,  in  addition  to  the  sum  represented 
by  the  above-stated  note,  Beachman  is  due  on 
the  purchase  price  of  said  automobile  the  sum 
of  $300,  which  said  sum  he  agreed  to  pay  on 
the  21st  day  of  January,  1918,  or,  in  lieu  of 
making  said  payment,  he  was  to  give  a  note 
reserving  title  to  said  automobile  in  the  Whites 
for  the  principal  sum  of  $300. 

*'(4)  liiat  the  said  sums  as  above  set  forth  are 
now  due  and  unpaid. 

"(5)  That  the  following  is  a  true  and  cor- 
rect copy  of  the  said  reservation  title  note  given 
by  said  Beachman  to  the  said  Whites,  to  wit: 

-*$515.  Dublin,   Ga..  January   14,  1918. 

"  *0n  Feb.  10th  after  date  I  promise  to  pay 
to  Whites,  or  order,  five  hundred  fifteen  and 
no/100  dollars,  payable  as  follows:  $200  on 
Feb.  10,  1918,  $165  on  March  10,  1918,  and 
$150  on  April  10,  1918,  with  Interest  from 
date  at  8  per  cent  per  annum,  interest  payable 
annually,  for  one  Oakland  roadster.  No. 
3702124.  motor  No.  10751. 

"  'The  title  to  said  property  to  remain  in  said 
payee,  his  heirs  and  assigns,  until  fully  paid 
for.  If  said  property  is  lost  or  destroyed  in  any 
way,  I  am  still  to  pay  this  note,  and  all  costs 
and  attorney's  fees  incurred  in  its  collection, 
which   costs  and  fees  I   hereby  agree   to  pay. 

And  to  secure  the  payment  of  this  note  

hereby  mortgage  and  convey  unto  said  payee, 
his  heirs  and  assigns,  the  following  property, 
to  wit:    

"*  *I  hereby  waive  for  myself  and  family  all 
Tights  or  benefits  of  homestead  or  exemption  of 
personalty  as  against  this  debt  or  any  renewal 
thereof.  Witness  my  hand  and  seal  the  day  and 
year  above  written. 

•**0.  B.   Beachman.       [L.   S.] 
"• .       [U    S.] 

"'Witness:     C.  A.   Shepard,  Com.  N.  P.  lu 

Co.  Ga. 

"  'Postoflice, County. 

** 'State  of  Georgia,  Laurens  County, 

"  'Clork*8   Office,    Superior   Court. 
"  'Filed  for  record  at  8  o'clock  a.  m.  this  23d 
day  of  Jan'y»  1918,  and  recorded  in  Book  90, 
folio  684.  this  25th  day  of  Jan'y,  19ia 

"*B.   S.  Baldwin,  Clerk.' 

"(6)  That  the  Whites  had  no  knowledge  of  the 
fact  that  said  automobile  was  being  used  as  a 
whisky  carrier  by  the  said  O.  E.  Beachman; 
noither  did  they  know,  at  the  time  they  sold 
said  automobile  to  the  said  O.  E.  Beachman, 
that  he  intended  to  use  said  automobile  for  said 
purpose^ 


*'(7)  That  V.  Chavous  said  that  he  would  pay 
the  Whites  the  amount  of  its  written  reserva- 
tion title,  which  was  refused." 

The  court  rendered  judgment,  condemning 
the  automobile  wliich  had  heen  seized,  and 
ordering:  that  it  be  sold,  and  that  from  the 
proceeds  of  such  sale  the  sum  of  $515,  prin* 
cipal  and  interest,  be  paid  on  the  claim  of 
Whites,  the  partnership,  composed  of  certain 
named  persons,  which  had  filed  the  inter* 
vention,  claiming  a  total  sum  of  $815  as  pur* 
chase  money  thereof.  This  judgment  was  ex* 
cepted  to  generally  as  being  contrary  to  both 
law  and  evidence,  and  more  specifically  upon 
the  ground  that  the  court  was  without  au- 
thority to  order  the  sale  of  the  automobile 
without  providing  for  the  payment  to  Whites 
of  not  only  that  portion  of  the  purchase 
price  included  In  the  retention  of  title  note 
of  record,  but  the  full  amo^ut  due  that  firm 
upon  the  purchase  price.  The  judgment  was 
further  specially  excepted  to  upon  the 
ground  that  the  lien  of  the  plaintiffs  in  error 
under  its  reservation  of  title  note  was  su- 
perior to  any  lien  which  the  state  of  Georgia 
might  obtain  by  reason  of  the  illegal  use  of 
the  automobile  by  the  vendee,  O.  E.  Beach- 
man, for  the  full  amount  due  on  the  purchase 
price  thereof,  and  because  the  judgment  was 
contrary  to  law,  in  that  It  condemned  the  in- 
terest of  Whites  in  said  automobile,  without 
showing  any  knowledge  on  their  part  that 
the  same  was  to  be  used  for  any  illegal  pur- 
pose, and  that  the  court  was  without  author- 
ity to  condemn  the  car,  when  not  in  its  pos- 
session, custody,  or  control. 

It  is  agreed  in  the  brief  of  counsel  for  the 
state  that  no  construction  of  the  act  of  1917» 
supra,  is  necessary  for  the  determination  of 
this  case,  since,  under  the  agreed  statement 
of  facts  and  the  assignment  of  errors  in  the 
bill  of  exceptions,  but  one  question  is  really 
presented,  and  that  is,  should  Whites  have 
had  a  judgment  for  $515  or  for  $815. 

In  the  case  of  Shrouder  v.  Sweat,  148  Ga. 
378,  96  S.  E.  881,  the  Supreme  Court  held : 

"Where  an  automobile  was  sold  on  credit  to 
one  who  gave  his  note  for  the  purchase  price, 
securing  it  by  a  mortgage  upon  the  car,  and 
where  subsequently,  before  payment  of  the  note, 
the  purchaser  being  engaged  in  conveying  in- 
toxicating liquors  in  the  car,  a  sheriff  arrested 
and  took  him  and  the  car  into  custody,  and 
thereupon  instituted  proceedings  to  condemn  the 
car  under  the  provisions  of  section  20  of  the  act 
of  the  General  Assembly  of  this  state,  passed 
at  its  extraordinary  session  of  March.  1917, 
relating  to  prohibition  of  intoxicating  liquors, 
approved  March  28,  1917  (Acts  of  General  As- 
sembly, Extraordinary  Session,  March,  1917, 
p.  7),  a  court  of  equity,  upon  a  petition  for  In- 
junction brought  by  the  holder  of  the  mort- 
gage, who  did  not  participate  in  any  way  in 
the  criminal  enterprise  of  the  purchaser,  should 
have  enjoined  the  condenmation  proceeding  un- 
til provision  was  made  for  application,  after 
the  final  hearing,  of  the  funds  arising  from  the 
sale  of  the  vehicle  to  the  lien  of  the  mortgage.*' 
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In  the  dedsidn  the  court  said  farther: 

"We  are  of  the  opinion  that  the  judge  erred 
in  BO  refusing.  The  condemnation  proceedings 
should  have  been  enjoined,  and  the  status  quo 
preserved  until  the  final  hearing,  when  a  de- 
cree upon  the  facts  as  then  shown  could  have 
been  rendered.  The  petitioner  was  the  vendor 
of  the  car,  and  had  a  v^id  mortgage  thereon 
for  the  purchase  money.  He  had  not  partici- 
pated in  the  criminal  intent  of  the  purchaser 
of  the  car,  who  was  in  possession  thereof  at 
the  time  it  was  seized  while  being  used  for  the 
carrying  out  of  the  criminal  enterprise  whereby 
it  was  subject  to  seizure  and  confiscation.  The 
vendor,  the  petitioner  and  the  holder  of  the  valid 
mortgage,  could  not  intervene  in  the  statutory 
procec4ing  instituted  in  the  city  court  for  the 
purpose  of  condemning  the  car  and  to  procure 
an  order  for  its  sale.  His  only  redress  for  the 
enforcement  of  a  clear  equitable  right  was 
through  an  equitable  petition,  such  as  he  filed 
in  this  case.  The  mortgage  had  not  been  re- 
•corded,  but  that  did  not  affect  its  validity.  Un- 
recorded mortgages  remain  valid,  but  *are  post- 
poned to  all  other  liens  created  or  obtained,  or 
purchases  made  prior  to  the  actual  record  of 
the  mortgage.'  Civil  Code,  §  3260.  The  provi- 
sion of  the  section  of  the  act  of  March  28,  1917, 
to  which  we  have  referred,  and  UAder  the  terms 
of  which  the  condemnation  proceedings  were 
instituted,  is  penal  in  its  nature.  We  do  not 
think  it  was  the  intention  of  the  Legislature  to 
divest  and  destroy  liens  held  by  innocent  third 
parties.  The  fact  that  the  mortgage  in  this 
case  was  unrecorded  may  be  considered  in  con- 
nection with  any  other  evidence,  if  it  should  be 
produced  on  the  trial,  tending  to  show  that  the 
holder  of  the  lien  participated  in  the  criminal 
enterprise  or  intent  of  the  purchaser  of  the  car ; 
and  if  it  should  be  made  to  appear  that  the 
vf»ndor  did  participate  in  the  criminal  intent 
and  enterprise,  it  may  then  be  decided  whether 
lie  had  any  standing  In  a  court  of  equity." 

In  that  case  the  petitioner,  who  applied 
-for  an  Injunction,  held  simply  an  unrecorded 
mortgage  for  the  purchase  money  of  the  ve- 
tiicle  sought  to  be  condemned.  The  act  of 
1917,  supra,  makes  no  provision  for  the  de- 
termination in  the  statutory  proceeding  of 
the  rights  of  one  claiming  a  valid  mortgage 
upon  an  automobile  or  other  vehicle  about  to 
be  confiscated  and  condemned;  and  hence,  as 
held  by  the  Supreme  Court  In  the  case  above 
referred  to,  the  doors  of  a  court  of  equity 
should  not  be  closed  against  such  holder  of  a 
valid  lien,  and  this  notwithstanding  the  fact 
that  the  lien  was  not  of  record. 

In  the  ease  under  consideration,  the  par- 
ties filing  the  intervention  brought  them- 
selves within  the  terms  of  the  act  by  show- 
ing that  they  were  the  actual  owners  of  the 
property  sought  to  be  condemned,  and  their 
rights  could  therefore  be  determined  in  that 
proceeding  and  without  resorting  to  equity. 
It  appears  that,  under  the  contract  of  sale 
between  Whites  and  Beachman,  $515  of  the 
purchase  price  was  evidenced  by  a  retention 
-of  title  note  describing  the  property  sold, 
iwhlch  was  duly  recorded,  and  that  the  re- 
mainder of  the  purchase  money  amounting  to 
$300,  was  not  represented  by  any  writing 


whatsoever.  Nevertheless,  it  was  distinctly 
agreed,  by  the  vendors  and  vendee,  at  the 
time  the  automobile  was  purchased,  that  the 
title  to  the  same  was  reserved  until  the  full 
sum  of  $815  was  paid;  the  agreement  be- 
tween them  being  that  in  the  event  the  ven- 
dee failed  to  pay  the  sum  of  $300  in  excess 
of  the  note  for  $515,  actually  signed,  on  or 
before  the  21st  day  of  January,  1918,  the  ven- 
dee should  therefore  execute  a  further  note 
to  the  vendors,  reserving  title  In  them  for 
said  additional  sum.  The  contract  of  sale 
between  Whites  and  Beachman  for  the  full 
amount  of  the  purchase  price  of  the  automo- 
bile was  enforceable,  so  far  as  they  were  con- 
cerned, whether  evidenced  by  any  writing  or 
not.  All  the  conditions  of  the  contract  be- 
tween the  parties  were  in  fact  enforceable, 
except  as  against  third  parties.  Civil  Code 
1910,  I  3318. 

Of  course,  the  secret  understanding  be- 
tween Whites  and  Beachman  touching  the 
$300  of  the  purchase  price  not  represented 
by  any  duly  recorded  retention  of  title  con- 
tract could  have  bad  no  binding  effect  upon 
any  third  person  acquiring  contract  rights 
against  the  property  without  knowledge  of 
such  understanding.  Here,  however,  the 
state  is  seeking,  not  even  to  enforce  a  Judg- 
ment already  obtained,  but  to  obtain  a  Judg- 
ment binding  property  to  which  the  party 
whose  illegal  use  thereof  rendered  It  prima 
fade  subject  to  condemnation  had  absolutely 
no  title  whatsoever.  Even  had  there  been  no 
written  contract  of  any  kind,  but  merely  an 
oral  agreement  between  Whites  and  Beach- 
man that  the  title  to  the  automobile  should 
remain  in  the  vendors  until  payment  of  the 
full  purchase  price  of  $815  on  or  before  a 
time  named,  and  the  vendee,  Immediately  up- 
on the  delivery  of  the  machine  to  him,  engag- 
ed in  the  transportation  of  liquor,  contrary 
to  law,  this  would  furnish  no  reason,  under 
the  provisions  of  the  confiscation  act,  why 
the  vendors,  who  were  wholly  Ignorant  at 
the  time  of  the  sale  of  the  Intention  of  the 
vendee  to  thus  Illegally  use  and  employ  their 
property,  and  who  In  no  wise  thereafter  con- 
sented to  such  Illegal  employment,  should  be 
compelled  to  suffer  its  entire  loss.  In  the 
case  as  made,  however,  the  vendors  actually 
retained  title  in  a  legally  suflicient  Instru- 
ment, which  was  duly  recorded,  though  it 
covered  only  a  portion  of  the  purchase  price. 
The  agreed  statement  of  facts  discloses 
that  Whites  had  absolutely  no  knowledge  of 
the  Illegal  use  of  the  car  or  of  the  intention 
of  the  purchaser  to  employ  it  in  any  unlaw- 
ful manner.  Section  20  of  the  act  of  1917, 
supra,  provides  that  vehicles,  conveyances, 
etc.,  shall  be  sold  by  order  of  the  court  in 
I  the  event  it  appears  upon  the  trial  of  the 
I  case  that  they  were  used  in  the  manner  pro- 
hibited thereby,  "with  knowledge  of  the  own- 
er or  lessee." 

Applying  the  principle  laid  down  In  the 
Shrouder  Case,  supra,  the  decisions  of  the 
Supreme  Court  being  binding  as  precedents 
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upon  this  court,  we  hold,  as  the  retention  of 
title  contract  between  Whites  and  Beachman 
was  valid  and  enforceable  between  them  for 
the  full  amount  of  the  purchase  price  agreed 
to  be  paid  before  the  title  to  the  automobile 
should  vest  in  Beachman,  that  Whites  were 
entitled  to  all  of  the  said  agreed  purdiase 
price,  and  not  merely  to  that  i>ortion  repre- 
sented by  the  recorded  note.  If  Whites  were 
entitled  to  exact  the  payment  to  them  of  the 
$515  portion  of  the  purchase  price  represent- 
ed by  the  recorded  note,  they  were  equally 
entitled  to  the  remaining  $300  of  said  pur- 
chase price  due  them  in  excess  of  said  note, 
which  under  the  terms  of  the  contract  of  sale 
must  also  have  been  paid  by  Beachman  be- 
fore any  title  would  vest  in  him.  Clearly 
the  state  occupied  no  better  position  with  re- 
^)ect  to  the  portion  of  the  purchase  price  not 
covered  by  any  written  instrument  of  record 
than  a  third  person  would  occupy  who  had 
extended  no  credit,  parted  with  no  rights, 
and  suffered  no  injury  by  reason  of  the  ap- 
parent ownership  by  the  vendee  of  property 
in  fact  owned  by  some  <me  else. 

We  hold,  therefore,  that  the  court  erred  in 
rendering  the  judgment  complained  of,  since, 
under  the  agreed  statement  of  facts,  fixing 
at  $815  the  amount  of  the  purchase  price  un- 
til the  full  payment  of  which  title  of  the 
property  was  reserved  in  Whites,  they  were 
entitled  to  collect  the  full  amount 

Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(23  Ga.  App.  267) 

CRAPP  V.  STATE.     (No.  0783.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  15,  1919.) 

(Syllabus  ly  the  Court.) 

1.  Transfer  of  Cause  bt  Supreme  Court. 

This  case  has  been  transferred  back  to  this 
court  by  the  Supreme  Court,  under  the  ruling 
of  that  court  that  the  assignments  of  error  in- 
volving constitutional  grounds  were  too  indefi- 
nite to  be  considered.  See  Crapp  v.  State,  95 
S.  E.  993. 

2.  Intoxicating  Liquors  ^=^247,  250— Con- 
demnation of  Vehicle— Instruction. 

The  evidence  demanded  a  verdict  in  favor 
of  the  plaintiff;  and  the  special  ground  of  the 
motion  for  a  new  trial,  assigning  «rror  upon 
the  court's  refusal  to  charge  the  jury  as  re- 
quested, is  without  merit. 

Error  from  City  Court  of  Sylvester ;  C.  W. 
Monk,  Judge. 

Proceeding  by  the  State  of  Georgia  against 
Adam  Crapp,  to  condemn  and  sell  an  automo- 
bile used  in  conveying  intoxicating  liquors. 
Verdict  for  the  State,  motion  for  new  trial 
overruled,  and  defendant  excepts  and  brings 
error.    Affirmed. 


This  was  a  proceeding  Instituted  by  the 
state  of  Georgia,  through  the  solicitor  of  the 
city  court  of  Sylvester,  under  the  provisions 
of  the  act  of  1917  (Ga.  L.  1917,  S>xtr.  Sess.  p. 
16),  and  was  maintained  for  the  purpose  of 
condemning  and  selling  an  automobile,  which 
it  is  alleged  was  owned  and  used  by  the  de- 
fendant in  conveying  spirituous,  vinous,  malt- 
ed, fermented,  and  intoxicating  liquors  on 
and  over  the  public  roads  of  Worth  county. 
The  defendant  filed  a  demurrer  to  the  peti- 
tion, wherein  he  sought  to  raise  certain  ques- 
tions involving  the  constitutlODality  of  the 
act.  The  court  overruled  the  demurrer,  and 
the  questions  thus  attempted  to  be  raised 
have  been  disposed  of  by  the  Supreme  Court 
See  Crapp  v.  State,  95  S.  E.  993. 

Upon  the  trial  of  the  case,  the  defendant 
testified : 

"The  morning  I  was  arrested  I  was  on  my 
way  to  Dawson.  I  had  people  living  in  Terrell 
county,  and  was  going  up  there  to— I  had  near- 
ly a  quart  of  whisky  with  me,  and  afterwards 
plead  guilty  for  being  drunk  on  the  public 
highway  and  having  whisky  la  my  possession; 
the  whisky  was  in  my  grip.  It  was  not  my 
purpose  to  carry  the  whisky  to  Dawson,  I  only 
had  it  along  with  me  for  my  own  use.  I  was 
not  hauling  it  for  the  purpose  of  delivering 
it  to  any  place  or  to  any  person.  I  was  not 
making  the  trip  to  carry  the  whisky  anywhere, 

but  had  it  along  with  me  to  use  myself.  I 
got  this  whisky  the  evening  before  in  Sylvester 
from  a  colored  man.  Went  back  home  in  this 
automobile  with  it  that  night,  and,  after  spend- 
ing the  night  at  home,  took  it  along  with  me 
the  next  morning,  and  on  my  way  to  Dawson 
and  Terrell  co?  *ity  I  was  arrested  with  it.  and 
my  car  was  taken  charge  of  by  the  sheriff. 
Bought  one  quart  and  a  pint,  and  had  drunk 
the  pint  and  part  of  the  quart  and  had  the  bal- 
ance with  me  on  my  way  up  to  Terrell  county, 
where  my  people  live.  I  would  have  taken 
this  whisky  to  Dawson  with  me  if  I  had  not 
been  interrupted  by  the  officers.*' 

The  jury  returned  a  verdict  in  favor  of 
the  plaintiff,  whereupon  the  defendant  made 
a  motion  for  a  new  trial,  based  solely  upon 
the  general  grounds,  except  that  error  is 
specially  assigned  upon  the  refusal  of  a  re- 
quest to  charge  the  jury  as  follows: 

"If  the  evidence  discloses  that  the  defendant 
in  this  case  was  transporting  whisky  from  one 
point  to  another,  and  that  he  was  using  his  car 
for  the  purpose  of  transporting  or  conveying 
the  whisky,  then  you  should  find  against  the 
defendant.  On  the  other  hand,  if  you  should 
find  from  the  evidence  that  the  defendant  had 
some  whisky  with  him,  and  that  the  transpor- 
tation of  it  on  the  car  was  merely  incidental 
to  the  trip,  that  it  was  [sic]  primarily  his  pur- 
pose to  convey  the  whisky,  but  that  he  took 
the  whisky  along  with  him  for  his  own  use,  and 
that  it  was  not  his  intention  to  carry  the  whis- 
ky to  some  other  point,  then  you  should  find 
in  favor  of  the  defendant  in  this  case." 

The  motion  for  a  new  trial  having  been 
overruled,  the  defendant  excepted. 


^s»For  other  cases  see  same  topic  and  KGV-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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O.  R.  Nottingham  and  L.  D.  Passmore^ 
both  of  Sylrester,  for  plaintiff  in  error. 

Clyde  Forehand,  Sol.,  of  Sylvester,  for  the 
State. 


JKDiKINS,  J.  (after  stating  the  facta  as 
above).  In  our  opinion,  the  request  to  charge 
does  not  contain  a  correct  statement  of  the 
explicit  terms  of  the  law,  nor  does  it  conform 
to  what  is  its  plainly  expressed  purpose  and 
intention.  It  is  insisted  by  counsel  for  the 
defendant  that,  construing  these  portions  of 
the  act  in  connection  with  the  title,  it  must 
be  seen  that  it  was  not  the  intention  of  the 
Legislature  to  condemn  a  vehicle  where  the 
carrying  of  whisky  was  merely  incidental, 
and  that  the  law  condemns  the  vehicle  only 
when  it  is  being  used  for  the  primary  pur- 
pose of  transporting  or  conveying  liquors. 
In  other  words,  if  the  vehicle  was  used  for 
the  primary  purpose  of  conveying  or  trans- 
I)orting  liquors,  the  provisions  of  the  act 
would  be  operative;  but  if  the  liquors  were 
thus  being  merely  incidentally  transported, 
and  only  because  the  vehicle  was  at  the  time 
being  used  for  another  and  different  purpose, 
then  the  penalty  would  not  obtain.  So  much 
of  the  title  of  the  act  referred  to  as  is  ma- 
terial to  this  case  is  as  follows: 

"An  act  to  amend  and  supplement  the  pro- 
hibition laws  of  this  state ;  to  make  it  unlawful 
to  transport,  ship,  or  deliver  in  this  state, 
whether  from  without  or  from  within  the  state, 
any  spirituous,  vinous,  malt,  or  fermented  liq- 
uors, or  other  intoxicating  liquors  or  beverages, 
except  alcohol  and  wine  under  certain  restric- 
tions and  limitations;  •  ♦  ♦  to  provide  for 
the  seizure,  condemnation  and  sale  of  property 
used  in  violation  of  this  act,  and  for  the  dispo- 
sition of  the  fands  arising  from  such  sale." 

Section  1  of  the  act  provides  that: 

"It  shall  be  unlawful  for  any  common  car- 
rier, corporation,  firm  or  individual  to  trans- 
port, ship  or  carry,  by  any  means  whatsoever, 
with  or  without  hire,  or  cause  the  same  to  be 
done,  from  any  point  without  this  state  to  any 
point  within  tliis  state,  or  from  place  to  place 
within  this  state,  whether  intended  for  personal 
use  or  otherwise,"  any  of  the  liquors  or  bever- 
ages therein  enumerated,  save  as  thereinafter 
excepted. 

Section  20  of  the  act  provides  that: 

"All  vehicles  and  conveyances  of  every  kind 
and  description  which  are  used  on  any  of  the 


public  roads  or  private  ways  of  this  state,  and 
all  boats  and  vessels  of  every  kind  and  descrip- 
tion which  are  used  in  any  of  the  waters  of  this 
state  in  conveying  any  liquors  or  beverages, 
the  sale  or  possession  of  which  is  prohibited 
by  law,  shall  be  seized  by  any  sheriff  or  other 
arresting  officer,  who  shall  report  the  same  to 
the  solicitor  of  the  county,  city  or  superior 
court  having  jurisdiction  in  the  county  where 
the  seizure  was  made,  whose  duty  it  shall  be 
within  ten  days  from  the  time  he  received  said 
notice  to  institute  condemnation  proceedings  in 
said  court  by  petition,  a  copy  of  which  shall 
be  served  upon  the  owner  or  lessee  if  known, 
and  if  the  owner  or  lessee  is  unknown  notice 
of  such  proceedings  shall  be  published  once  a 
week  for  two  weeks  in  the  newspaper  in  which 
the  sheriff's  advertisements  are  published.  If 
no  defense  is  filed  within  thirty  days  from  the 
filing  of  the  petition,  judgment  by  default  shall 
be  entered  by  the  court  at  chambers,  otherwise 
the  case  shall  proceed  as  other  dril  cases  in 
said  court.  Should  it  appear  upon  the  trial  of 
the  case  that  said  vehicle,  conveyance,  boat  or 
vessel  was  so  used  with  the  knowledge  of  the 
owner  or  lessee,  the  same  shall  be  sold  by  order 
of  the  court  after  such  advertisement  as  the 
court  may  direct." 

[1, 2]  Thus,  it  would  seem  that  when,  with 
the  knowledge  of  the  owner,  any  such  vehicle 
is  used  on  any  of  the  public  roads  or  private 
ways  of  this  state  in  conveying  any  liquors 
or  beverages,  the  sale  or  possession  of  which 
is  prohibited  by  law,  the  vehicle  or  convey- 
ance ia  subject  to  seizure  and  sale  in  the 
manner  prescribed,  regardless  of  what  might 
have  been  the  purpose  and  intent  of  the  own- 
er or  operator  of  the  vehicle  at  the  time  It 
was  so  employed.  Under  the  plain  and  ex- 
plicit terms  of  the  act  itself,  the  fact  that 
the  liquors  or  beverages  thus  conveyed  were 
for  the  personal  use  of  the  owner  or  operator 
of  the  vehicle  would  not  alter  the  rule,  but 
the  provision  Is  that  the  mere  use  of  a  vehi- 
cle, wherein  and  whereby  any  of  the  enu- 
merated liquors  are  conveyed  with  the  knowl- 
edge of  the  owner,  renders  the  vehicle  sub- 
ject to  seizure  and  sale,  r^ardless  of  what 
may  have  been  the  reason  in  thus  using  the 
vehicle,  or  what  may  have  been  the  purx>ose 
as  to  the  use  or  disposition  of  the  liquors. 
To  hold  otherwise  would  entirely  emasculate 
these  provisions  of  the  act,  and  in  practice 
would  defeat  every  purpose  for  which  they 
were  enacted. 

Judgment  aflSrmed. 

WADE,  G.  J.,  and  LUKES,  J.,  concur. 
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(No.  9847.) 

(Conrt  of  Appeals  of  Oeorgria,  Division  No.  1. 

Jan.  14,  1910.) 

(SyllahuM  by  the  Court.) 

1.  APPEAIi  AND   EbbOB  ^=:>193(9)  —  W&IT  OF 

Ebbob— Attack  on  Pleading. 

A  defendant  who  passes  over,  without  de- 
murring, a  petition  which  ia  fatally  defective, 
in  that  it  does  not  set  forth  a  cause  of  action, 
may  still  attack  it  by  a  writ  of  error,  sued  out 
in  due  time,  excepting  to  the  judgment  overrul- 
ing a  motion  for  a  new  trial,  complaining  that 
the  verdict  ia  contrary  to  law. 

2.  Oabbiebs    ^=s>268  ^  Passengebs  —  I>epab- 

TUBE  FBOm  TbAIN. 

A  passenger  on  a  railway  train  has  no  legal 
right  unnecessarily  to  leave  the  cars  on  per- 
sonal business  or  pleasure  at  an  intermediate 
station,  where  his  train  is  detained  for  an  un- 
usual length  of  time  because  of  a  wreck  else- 
wh<:re  on  the  line;  and,  where  he  does  so  at 
his  own  instance  and  makes  inquiry  of  the  con- 
ductor as  to  the  length  of  time  the  train  is  ex- 
pected to  remain  at  the  station,  the  conductor 
cannot  be  presumed  to  know  that  it  ia'the  de- 
sire and  intention  of  the  inquirer  to  absent  him- 
self from  the  station  grounds,  merely  to  gratify 
idle  curiosity  concerning  a  nearby  mUl;  and 
consequently  the  answer  of  the  conductor,  under 
such  circumstances,  expressing  his  opinion  as 
to  the  length  of  the  delay,  apparently  made  in 
good  faith,  could  neither  increase  nor  diminish 
the  duty  or  liability  of  the  carrier  to  the  pas- 
senger. 

3.  Cabeiebs  ^=>268— Movement  of  Tbain&— 
Action  fob  Damages. 

The  plaintiff  had  no  legal  right  of  recovery 
in  this  case,  and  the  verdict  in  his  favor  must 
therefore  be  set  aside  as  being  contrary  to  law. 

(Additional  SyUabus  by  Editorial  Btaft.) 

4.  Cabsiebs  ^=:»247(5)-'PAt3SENGBRfi —Rela- 
tion. 

A  passenger  on  a  train  which  was  delayed 
on  account  of  wreck  on  line,  who  voluntarily 
left  train  and  its  vicinity,  ceased  to  be  a  pas- 
senger until  he  again  entered  train  or  came  back 
to  premises  to  board  train. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  R.  H.  Stephens  against  the 
Southern  Railway  Company.  Verdict  and 
judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Hamilton  &  Hamilton  and  0.  I.  Carey,  all 
of  Rome,  and  Maddox,  McCamy  &  Shumate, 
of  Dalton,  for  plaintiff  in  error. 

W.  B.  Mehane  and  McHenry  &  Porter,  all 
of  Rome,  for  defendant  in  error. 

WADE,  C.  J.  The  following  is  a  fair  state- 
ment of  the  case  as  made  by  the  pleadings 


and  the  evidence:  On  July  19,  1917,  the 
plaintiff  boarded  a  train  of  defendant's  rail- 
way at  Pnyor's  Station^  Rome,  Ga.,  for  Birm- 
ingham, Ala.,  and  paid  his  fare  to  the  con- 
ductor in  charge  of  the  train  to  Annlston, 
Ala.,  taking  a  receipt  therefor.  The  train 
stopped  an  unusual  length  of  time  at  Jack- 
sonville, Ala.,  and,  as  it  was  very  warm  in 
the  coach,  he  left  the  train,  with  several  oth- 
er passengers,  in  order  to  ascertain  from  the 
conductor  the  cause  of  the  delay,  and  was 
informed  by  him  that  there  was  "a  wreck 
down  the  road,*'  and  that  they  would  be  there 
"an  hour,  till  12  o'clock."  Relying  upon  this 
information,  the  plaintiff  and  a  fellow  pas- 
senger sought  a  nearby  restaurant,  and,  after 
lunch,  thinking  they  had  ample  time,  as  it  was 
then  only  20  minutes  after  11,  they  decided 
to  inspect  a  mill,  about  a  quarter  of  a  mile 
distant.  They  stayed  at  the  miU  only  a  few 
minutes,  and  returned  to  the  depot  10  or  15 
minutes  before  12  o'clock,  when  they  dis- 
covered to  their  surprise  that  the  train  had 
departed.  They  then  decided  to  go  to  Annls- 
ton, which  was  approximately  only  12  miles 
away,  by  tazicab,  and  it  cost  them  50  cents 
each  to  make  the  trip  in  this  manner,  and  the 
plaintiff  reached  Annlston  In  time  to  con- 
tinue his  journey  to  Birmingham  by  the  same 
train  he  would  have  traveled  on  had  he  not 
been  delayed  at  Jacksonville.  The  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for 
$250.  The  defendant  filed  a  motion  for  a 
new  trial,  and  exception  is  taken  to  the  judg- 
ment overruling  the  motion. 


44   41 


Proving  a  case  as  laid'  will  prevent  a  non- 
suit, and  may  possibly  prevent  a  motion  for  a 
new  trial  from  being  granted  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence,  but  it 
will  not  authorize  a  recovery  unless  the  case  as 
laid  so  authorizes.  Mere  proof  of  a  fact  wUl 
not  in  law  authorize  a  recovery  unless  the  exist- 
enoe  of  such  foot  «o  authorises  [i^ics  ours]. 
One  of  the  prerequisites  to  a  recovery  by  a 
plaintiff  is  that  his  pleadings  and  evidence  be 
in  substantial  accord,  but  it  is  not  the  only  pre- 
requisite. A  failure  to  demur  does  not  confess 
the  action  either  in  law  or  in  fact.  A  defendant 
who  passes  over,  without  demurring,  a  petition 
which  is  fatally  defective  in  that  it  does  not 
set  forth  a  cause  of  action  may  still  attack  the 
same  on  this  ground  by  an  oral  motion  to  dis- 
miss the  case  at  any  time  before  verdict;  and 
after  verdict,  by  motion  in  arrest  of  judgment 
made  during  the  term  at  which  the  judgment 
was  rendered;  or  by  assigning  error  on  the 
judgment  by  a  direct  writ  of  error  sued  out  in 
due  time;  or  within  three  years  from  the  date 
of  the  judgment,  by  motion  to  set  aside. 
♦  ♦  ♦  On  such  a  writ  of  error  the  whole  case 
as  shown  by  the  record  is  before  the  court  of 
error  for  inspection  and  revision.  'Where  the 
defect  appears  on  the  face  of  the  declaration,  it 
is  settled  law  that  a  court  of  error  is  bound  to 
notice  it'  When  it  is  clear  that  in  point  of  law 
the  action  will  not  lie,  a  judgment  in  favor  of 
the  plaintiff  will  be  reversed  on  writ  of  error." 
Kelly  V.  Strouse,  116  Ga.  872,  43  S.  E.  280. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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[11  Although  In  the  present  case,  there  was 
no  demurrer  to  the  petition,  no  motion  was 
made  to  dismiss  the  case  before  verdict,  and 
no  motion  was  made  after  yerdlct  to  arrest 
Judgment,  the  writ  of  error  excepting  to  the 
overruling  of  a  motion  for  a  new  trial  in  which 
motion  it  is  complained  that  the  verdict  is 
contrary  to  law,  is  suflHcient  to  raise  for  ad- 
judication in  this  court  the  question  whether 
or  not  the  facts  alleged  by  the  plaintiff  au- 
thorized a  lawful  recovery  against  the  de- 
fendant. Notwithstanding  the  absence  of 
any  demurrer  or  motion  to  dismiss  on  ac- 
count of  the  legal  insufficiency  of  the  allega- 
tions in  the  plaintifTs  petition,  and  notwith- 
standing the  proof  submitted  may  as  a  whole 
establish  without  conflict  every  essential  al- 
legation made,  if  the  facts  alleged  and  proved 
in  themselves  fix  no  burden  of  liability  upon 
the  defendant,  or  do  not  charge  the  defend- 
ant with  no  responsibility  for  the  injuries  on 
account  of  which  the  plaintiff  sought  to  re- 
cover damages,  the  total  Insufficiency  of  the 
facts  alleged  and  proved  can  nevertheless  be 
taken  advantage  of  under  general  grounds 
of  a  motion  for  a  new  trial,  and  a  bill  of 
exceptions,  assigning  error  on  the  judgment 
of  the  court  overruling  the  motion  for  a  new 
trial,  presents  for  consideration  and  determi- 
nation the  question  as  to  the  existence  of  any 
cause  of  action  based  upon  the  allegations 
and  proof  as  made. 

[2-4]  In  order  to  determine  whether  the  pe- 
tition set  forth  a  cause  of  action  against  the 
defendant,  it  is  necessary  to  ascertain  wheth- 
er the  defendant  owed  any  duty  to  the  plain- 
tiff under  the  allegations  set  forth,  which 
were  substantially  supported  by  proof;  for, 
in  the  absence  of  any  obligation  to  i)erform 
any  duty  to  the  plaintiff,  no  negligence  on 
the  part  of  the  defendant  could  exist  of 
which  plaintiff  had  a  right  to  complain. 
The  plaintiff  was  a  passenger  on  the  defend- 
ant's train,  under  a  contract,  to  be  carried 
to  Annlston,  but  on  arriving  at  the  town  of 
Jacksonville,  where  the  train  was  delayed 
several  minutes  on  account  of  a  wreck,  he 
voluntarily  left  the  train  and  its  vicinity  and 
by  so  doing  ceased  to  be  a  passenger  until  he 
again  entered  the  train  for  the  purpose  of 
being  conveyed  to  his  destination,  or  at  least 
came  again  upon  the  premises  of  the  de- 
fendant for  the  purpose  of  boarding  the  train. 
To  enable  the  plaintiff  to  hold  the  defendant 
responsible  for  his  safe  carriage  to  Annlston, 
he  should  at  least  have  remained  at  the  sta- 
tion, or  in  close  proximity  thereto,  where  he 
could  have  been  looked  after  by  the  officers 
or  agents  of  the  company.  Such  is  the  rule 
announced  in  King  v.  Central  Ry,  Co.,  107  Ga. 
754,  757,  33  S.  E.  839.  Where  a  passenger 
actually  leaves  the  premises  of  the  company, 
he  ceases  to  be  a  passenger.  2  Am.  ^  JEng. 
Enc.  L.  745;  Brunswick  &  Western  R.  Co.  v. 
Moore,  101  (5a.  684,  28  S.  E.  1000 ;  Ga.  R  R. 
&  Bkg.  Co.  V.  Richmond,  98  Ga.  495.  25  S.  B. 
565.    BlUott  in  his  work  on  the  Law  of  Rail- 

98  S.E.— 12 


roads,  vol.  4,  $  1592,  says  that  where  a  pas- 
senger leaves  the  train  and  voluntarily  walks 
along  the  track,  the  relation  of  carrier  and 
passenger  is  severed.  The  contract  of  a  rail- 
road company  with  a  passenger  is  to  carry 
him  to  his  point  of  destination.  He  is  not 
expected  to  leave  the  cars  at  intermediate 
stations,  and  the  carrier  does  not  engage  to 
afford  him  an  opportunity  to  do  so  except  at 
the  usual  stopping  places  for  refreshments. 
It  is  not  the  rule  that  once  a  passenger  al- 
ways a  passenger.  Du  Bose  v.  Atlantic  Coast 
Line  R.  R.  Co.,  81  S.  C.  271,  62  S.  E.  255 ;  10 
C.  J.  612.  See,  also.  Palmer  v.  Willamette 
Valley  Southern  R.  Co.,  88  Or.  822,  171  Paa 
1169,  L.  R.  A.  1918D,  1114.  It  is  therefore  no 
longer  an  open  question  in  Georgia,  that, 
where  a  passenger  voluntarily  leaves  the  sta- 
tion grounds  of  the  carrier,  his  status  as 
such  terminates. 

However,  the  plaintiff  contends  that  this 
general  rule  is  inapplicable  to  the  instant 
case,  in  view  of  the  statement  of  the  conduc- 
tor, *'We  will  be  here  an  hour— until  12 
o'clock."  This  contention  is  unsound.  It  will 
be  observed  that  the  conductor  made  no  mis- 
statement as  to  the  facts  of  the  existing  sit- 
uation, and  in  expressing  his  opinion  or  view 
that  the  train  would  remain  at  the  station 
until  1^  o'clock,  there  is  nothing  whatever 
tending  to  show  that  he  then  knew  it  would 
depart  before  that  precise  time,  or  that  he 
made  any  willful  misrepresentation  to  the 
passenger  with  intent  to  deceive.  The  train 
was  held  at  the  •  station  on  account  of  a 
wreck  further  along  the  line,  and  was  di- 
rected to  remain  there  until  the  way  was 
cleared,  which  it  was  estimated  or  conjec- 
tured would  take  until  12  o'clock.  Being  ap- 
prised of  the  facts  causing  the  delay,  the 
plaintiff  must  have  known,  as  an  ordinarily 
intelligent  man,  that  the  future  operation  of 
the  train  upon  which  he  was  a  passenger, 
and  especially  the  time  of  its  departure  from 
that  station,  would  altogether  depend  upon 
the  time  when  the  obstruction  was  removed 
from  the  track.  Notwithstanding  such  knowl- 
edge, he  nevertheless  without  any  legally 
sufficient  reason,  and  without  the  consent  or 
knowledge  of  the  conductor,  absented  himself 
from  the  vicinity  of  the  station  at  which  the 
train  was  delayed,  in  order  to  go  a  quarter 
of  a  mile  distant  merely  to  satisfy  his  Idle 
curiosity  as  to  the  situation  in  and  about  a 
certain  mill.  Under  these  circumstances  he 
had  no  legal  right  to  rely  blindly  upon  the 
purely  gratuitous  and  casual  statement  of 
the  conductor  that  the  train  would  not  leave 
until  12  o'clock,  and  it  seems  to  us  only  rea- 
sonable that  by  leaving  the  station  grounds 
altogether  he  assumed  the  obvious  risks  inci- 
dent to  a  subsequent  change  In  the  situation 
which  might  permit  the  train  to  leave  earlier 
than  was  conjectured  at  the  time  the  conduc- 
tor made  the  statement  as  to  Its  prospective 
time  of  departure.  If  this  were  not  true, 
then  the  plaintiff's  action  in  leaving  the  sta- 
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lion  would  hare  made  the  departure  of  the 
train  not  only  dependent  upon  the  removal 
of  the  wreck,  but  upon  the  time  he  might  elect 
to  return,  before  12  o'clock.  In  other  words, 
to  agree  with  the  plaintiffs  contention,  we 
would  have  to  hold  that  the  true  statement 
of  the  conductor  as  to  the  cause  and  possible 
duration  of  the  delay  (made  merely  from 
courtesy  and  not  in  the  disdiarge  of  any 
legal  duty)  so  changed  the  rights  of  the  par- 
ties as  to  make  any  movement  of  the  train 
up  to  the  hour  of  12  o'clock  wholly  dependent 
on  the  passenger's  pleasure.  It  could  not 
be  required  or  expected  that  a  conductor  in 
charge  of  a  train  en  route  between  terminal 
points  should  call  the  roll  of  his  passengers 
at  every  intermediate  station  where  the  train 
might  stop  for  a  longer  or  shorter  interval, 
before  permitting  it  to  proceed  on  its  way, 
lest  by  some  chance  he  might  have  unguard- 
edly, though  in  perfect  good  faith,  expressed 
his  personal  opinion  to  some  one  or  more 
of  his  passengers,  as  to  the  probable  length 
of  stay  the  train  would  make  at  that  station, 
or  as  to  the  time  of  its  departure  therefrom. 
A  different  question  might  possibly  be  pre- 
sented if  the  passenger  had  acquainted  the 
conductor  with  his  intention  to  absent  him- 
self from  the  station  or  the  adjacent  grounds, 
and  had  been  thereupon  assured  by  the  con- 
ductor that  he  could  do  so  with  safety,  pro- 
vided he  boarded  the  train  by  or  before  a 
time  named,  anterior  to  which  time  the  train 
would  not  take  its  departure,  and  the  pas- 
senger returned  to  the  station  before  the  time 
mentioned  and  found  the  train  had  already 
gone. 

The  ruling  we  make  is  not  without  prece- 
dent, for  in  the  case  of  Missouri  Pac.  R  Go. 
V.  Foreman,  73  Tex.  311,  11  S.  W.  326,  15 
Am.  St  Rep.  785,  where  upon  nearing  an 
intermediate  station  a  passenger  asked  the 
conductor  how  long  the  train  would  stop  at 
that  station,  and  he  answered,  "Five  min- 
utes," and  on  the  arrival  of  the  train  at  the 
station  the  passenger  left  the  cars  to  in- 
quire after  some  business  matters,  and  had 
gone  but  a  few  steps  when  he  heard  the  train 
start,  and  in  attempting  to  get  on  it  while 
in  motion  he  was  thrown  down  and  injured, 
and  it  appeared  that  the  train  started  in 
much  less  time  than  five  minutes,  it  was  held 
that  the  answer  of  the  conductor  that  the 
train  would  wait  five  minutes  created  no  obli- 
gation to  hold  the  train  that  length  of  time. 

It  follows  from  what  has  already  been  said 
that  when  a  conductor  is  merely  asked  how 
long  a  train  will  stop  at  a  certain  intermedi- 
ate station,  he  is  not  presumed  to  know  that 
it  is  the  desire  of  the  inquirer  to  leave  the 
vicinity  of  the  station  and  consume  on  pleas- 
ure or  business  the  time  of  the  halt.  Such 
questions  are  frequently  asked  by  passengers 
from  idle  curiosity  or  other  motives,  and  it 
would  be  unreasonable  to  hold  that  by  an- 
swering them  the  conductor  assumes  for  the 


company  ttie  obligation  to  watch  at  all  times 
the  movements  of  the  passengers,  or  unneces- 
sarily to  delay  the  train  or  to  make  its  move- 
ments coincide  with  answers  made  in  good 
faith  to  such  apparently  idle  questions.  We 
think  the  obligation  of  the  defendant  to  the 
passenger  was  neither  increased  nor  dimin- 
ished by  the  conductor's  answer  in  this  case, 
and  therefore  the  verdict  in  favor  of  the 
plaintiff  for  $250  (although  he  suffered  in 
actual  damages  only  the  small  amount  of  50 
cents)  must  be  set  aside  as  being  contrary  to 
law. 

In  view  of  the  foregoing  ruling  it  is  un- 
necessary to  pass  upon  the  several  special 
grounds  of  the  motion  for  a  new  triaL 

Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(23  Ga.  App.  IIS) 
FOUNTAIN  ▼.  STATE.    (No.  997^) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  23,  101&     Rehearing  Denied 

Dec.  13,  1918.) 

(Syllalua  ly  the  Court,) 

1.  GaiiiiNAL  Law  «=s>589(l),  925(1)— Gortin- 
UANCB— Mistrial. 

The  court  did  not  err  either  in  refusing  to 
continue  the  case,  or  in  refusing  to  declare  a 
mlstriaL 

2.  HoMiciDs  ^s»163(2)— Witnesses  «s»37(4) 

—  EVIOENCE  —  OHABACTEB  OF  DECEASED  FOR 

Violence. 

"£7vidence  offered  in  a  trial  for  murder  to 
show  the  character  of  the  deceased  for  violence 
will,  as  to  the  party  making  the  attack,  be 
confined  to  the  reputation  which  the  deceased 
bore  in  the  community,  and  will  not  extend  to 
specific  acts.*' 

(a)  **Any  evidence  depending  on  the  knowledge 
of  the  witness,  save  what  he  has  as  to  the  repu- 
tation of  the  deceased,  should  be  excluded." 

3.  Criminal  Law  ^=s>1064(4)~Affi:al— Ad- 
mission OF  Evidence— Motion  fob  New 
Trial. 

Grounds  of  a  motion  for  new  trial  baaed 
upon  the  introduction  of  evidence  present  noth- 
ing for  adjudication  by  this  court,  when  the 
evidence  is  not  set  forth  therein  either  literally 
or  in  substance,  nor  attached  as  an  exhibit  to 
the  motion. 

4.  Criminal  Law  ^=»1129(3)~Admission  of 
Irrelevant  Testimony— Effect. 

"Unless  in  its  nature  manifestly  prejudicial, 
or  the  assignment  of  error  shows  wherein  it  was 
harmful,  the  admission  of  irrelevant  testimony 
will  not  be  sufficient  ground  for  the  grant  of  a 
new  triaL" 

5.  Criminal  Law  ^=s>1129(3)— Assignment  of 
Error— Insuffigienct. 


i( 


An  assignment  of  error  upon  a  ruling  of 
the  court  excluding  evidence,  which  does  not 
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Mt  f6rfh  the  evidence  literally  or  in  substance, 
is  too  indefinite  to  present  any  question  for 
consideration." 

0.  GEDaiYAL  Law  ^=»918(5)  —  Golloqut  be- 
tween CouBT  AND  Counsel— Pbejudige. 
Where  the  attorney  for  a  defendant  in  a 
criminal  case  is  interrupted  in  his  argument  by 
the  trial  judge,  and  a  colloquy  between  court 
and  counsel  follows,  in  which  nothing  prejudi- 
cial to  the  cause  of  client  or  counsel  is  develop- 
ed, the  mere  fact  that  the  argument  was  inter- 
rupted will  not  require  the  grant  of  a  new 
triaL 

7.  Cbiminai.  Law  ^=>919(1)— Statement  of 

OOUNSEL  TO  JUBT— ELaBMLESS  EbBOB. 

A  new  trial  wiU  be  granted  because  of  a 
statement  of  counsel  to  a  jury  only  when  the 
statement  is  "manifestly  improper  and  prejudi- 
cial to  the  rights  of  the  opposite  party.  If  the 
nature  of  the  remark  is  such  that  it  can  plain- 
ly be  seen  that  it  could  not  have  affected  the 
result,  the  error  would  be  harmless,  and  would 
afford  no  ground  for  a  new  trial." 

8.  Chabge  or  Goubt. 

When  considered  in  connection  with  the  en- 
tire charge  of  the  court,  no  error  appears  in  the 
excerpt  quoted  in  the  tenth  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial. 

9.  Cbiminal  Law  ^=>822(1)— Modiftino  In- 
stbuction— Habmless  Ebbob. 

Where  a  judge  in  charging  a  jury  incorrect- 
ly states  in  the  first  clause  of  a  sentence  a 
proposition  of  law,  and  immediately  thereafter 
and  in  the  same  sentence  says,  "that  is,"  and 
follows  this  by  a  second  clause  containing  a  cor- 
rect statement  of  the  law,  the  effect  is  to  "spe- 
cifically modify"  the  erroneous  statement  in  the 
first  dause  and  render  it  harmless. 

10.  Cbiminal  Law  ^=»778(11)  —  Habmlbss 
Ebbob  —  Instbugtion  on  Flight  —  Evi- 
dence. 

Under  the  facts  of  this  case,  the  Judge  did 
not  err  in  charging  on  flight. 

(Additional  SyUdbuM  hy  EdUorial  ataff.) 

11.  Cbiminal  Law  ^=»1064(1)— Appeal— Mo- 
tion fob  New  TkiAL— Supebfluous  Mat- 


Gronnds  of  a  motion  for  a  new  trial  em- 
bracing superfluous  and  unnecessary  matter, 
such  as  lengthy  colloquies,  recitals  of  irrelevant 
facts,  so  as  to  render  it  difficult,  if  not  im- 
practical, for  court  to  ascertain  ruling  or  con- 
duct complained  of,  will  not  be  considered. 

12.  Cbiminal  Law  ^=»396(1)~-Chabacteb  of 
Deceased  i>ou  Violence— Specific  Acts. 

That  a  witness  offered  to  show  deceased's 
character  for  violence  testified  on  *  cross-exam- 
ination, without  objection,  that  deceased  '*ran 
when  he  got  a  chance"  would  not  allow  counsel 
offering  him  to  prove  specific  acts  of  violence. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty; D.  A.  R.  Crum,  Judge. 

Charlie  Fountain  was  convicted  of  Tolnn- 
tary  manslaughter.    His  motion  for  new  trial 


was  overmled,  and  he  excepts  and  brings 
error.   Affirmed. 

Charlie  Fountain,  a  white  man,  was  Indict- 
ed for  the  murder  of  Crockett  Gallionore,  a 
negro,  and  was  convicted  of  voluntary  man- 
slaughter. A  motion  for  a  new  trial  was  fil- 
ed, on  a  number  of  grounds,  among  them  that 
the  court  erred  in  refusing  to  continue  the 
case,  and  in  refusing  to  order  a  new  trial  on 
account  of  a  certain  occurrence  during  the 
progress  of  the  trial.  As  to  these  two 
grounds  the  trial  Judge  says,  in  a  qualifying 
note: 

"When  this  case  was  called  on  March  11th 
for  trial,  Mr.  H.  J.  Quincey,  of  counsel,  for 
movant,  made  the  showing  that  Mr.  John  W. 
Bennett  was  leading  counsel  for  the  defendant. 
At  his  request  the  case  was  postponed  until  as 
late  as  Wednesday  moEning,  March  20th,  Mr. 
Quincey  at  that  time  knowing  tbat  he  would 
be  engaged  in  the  regular  term  of  Berrien 
county  superior  court,  and  not  sure  that  he 
would  be  loose  from  that  court  at  that  time, 
Wednesday.  On  Wednesday  morning,  March 
20th,  the  leading  counsel,  Mr.  Bennett,  and  Mr. 
Rice,  Mr.  Quincey's  partner,  were  present  in 
court,  as  well  as  the  defendant's  father  who, 
as  the  record  shows,  was  in  charge  of  the  active 
preparation  of  the  case  on  the  facts.  The  court 
had  summoned  near  100  jurors  in  order  that 
this  case  might  be  tried  by  a  jury  drawn  from 
the  box.  The  court,  knowing  that  [of]  all  men 
connected  with  the  case  the  defendant's  father 
was  better  prepared  to  strike  the  jury  than  any 
one  else,  ruled  the  case  to  trial  in  so  far  as  the 
selection  of  a  jury  on  that  date,  and  postponed 
the  taking  of  testimony  until  the  following  day. 
Mr.  Quincey  came  into  the  courtroom  a  few 
minutes  after  the  selection  of  the  jury  had  been 
completed,  and  had  the  opportunity  of  consulta- 
tion with  the  witnesses,  along  with  all  the  other 
counsel,  during  the  remainder  of  the  afternoon, 
from  about  4  o'clock.  As  to  the  witnesses  for 
whose  absence  continuance  was  asked  John  Ben- 
nett, E«  D.  Murray,  and  Dock  Armatrout  were 
secured,  and  were  accessible  to  the  defendant 
and  his  counsel  during  all  of  the  actual  trial 
of  the  case,  and  were  not  used  by  them.  Iver- 
son  McCook  was  sworn.  After  the  motion  for 
continuance  was  made  neither  the  defendant, 
nor  his  counsel,  ever  called  on  the  court  to  pro- 
cure the  attendance  of  Sam  Dixon,  although  he 
lived  in  the  city.  When  the  motion  was  over- 
ruled on  Wednesday,  Mardi  20th,  the  court  fur- 
nished a  special  officer  with  an  automobile  to 
search  for  Charlie  Baker,  and  the  defendant's 
counsel  were  notified  that  they  could  provide 
any  friend  or  relative  of  the  defendant  to  go 
along  with  this  special  officer  to  make  search 
for  Charlie  Baker,  and  they  availed  themselves 
of  this  privilege.  After  being  gone  all  day 
the  officer  reported  that  they  had  gone  to  those 
portions  of  the  county  designated  by  the  de- 
fendant and  his  counsel,  and  that  they  were  una- 
ble to  find  Charlie  Baker,  or  to  find  any  one 
who  knew  or  had  ever  heard  of  him.  When  this 
report  was  made,  defendant  was  asked  if  they 
desired  any  further  search  made,  or  could  sug^ 
gest  where  Baker  might  be  found,  and,  there 
being  no  further  suggestions  as  to  the  where- 
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abouts  of  Baker,  farther  efforts  to  find  him  were 
abandoned. 

"Note  to  the  second  ground  of  the  amended 
motion:  During  the  trial  of  the  case  the  court 
was  privately  informed  by  the  sherifiE  that  a 
man  under  the  influence  of  whisky  had  been  in 
the  witness  room,  and  treating  the  witnesses 
to  whisky.  The  court  privately  informed  the 
sheriff  to  be  sure  as  to  this,  and,  if  he  found 
that  such  was  the  case,  to  arrest  the  offending 
party  and  bring  him  into  court  The  witness 
room  referred  to  is  in  the  comer  of  the  court- 
house building,  adjacent  to  the  front  entrance 
door  to  the  courtroom,  that  entrance  door  being 
a  folding  door,  situated  about  50  feet  in  front 
of,  and  in  full  view  of,  the  judge's  stand,  the 
upper  two-fifths  of  each  panel  of  the  doors  be- 
ing of  opaque  glass.  There  is  a  strong  light 
coming  through  this  door  from  the  outside  of 
the  building,  to  such  an  extent  that  the  court 
could  see  through  this  opaque  glass  movements 
of  the  bodies  of  parties  outside  the  door.  An- 
ticipating that  the  sheriff  might  make  an  arrest, 
the  court  was  on  the  lookout  for  what  did  oc- 
cur. As  soon  as  he  saw  a  commotion  beyond  the 
door  outside  of  the  courtroom  he  divined  what 
was  coming,  and  immediately  turned  to  the  jury 
and  addressed  them  direct,  'Gentlemen,  go  to 
the  jury  room.*  The  jurors  immediately  arose 
from  their  seats,  and  were  making  their  way 
to  the  jury  room  door,  which  was  within  a 
few  feet  of  the  jury  box,  when  the  sheriff  came 
through  the  front  door  with  one  Tom  Fuller, 
and  while  he  was  making  his  way  down  the 
aisle  the  jurors  were  filing  out.  A  few  of  the 
jurors  hesitated,  and  the  court  spoke  to  them 
again,  and  asked  them  to  retire  to  the  jury 
room,  which  they  did.  The  sheriff  brought  the 
prisoner  around  on  the  opposite  side  from  the 
jury  to  the  judge's  stand,  and  placed  a  bottle 
partly  filled  with  what  appeared  to  be  whisky 
on  the  judge's  stand.  Without  making  any 
inquiry  as  to  what  had  occurred,  and  without 
anything  being  said  within  the  possible  hear- 
ing of  the  jury  as  to  the  cause  of  the  arrest, 
the  court,  addressing  the  sheriff,  ordered  the 
prisoner  taken  to  jail.  In  this  connection  the 
court  further  certifies  that  while  the  name  of 
Tom  Fuller  was  called  as  a  witness  for  the 
defendant  when  he  called  his  list  of  witnesses. 
Fuller  did  not  respond,  and  was  not  brought 
to  the  bar  of  the  court  and  sworn  with  the 
other  witnesses,  and  sent  to  the  witness  room. 
The  court  being  of  the  opinion  that  nothing 
had  occurred  to  prejudice  the  defendant,  or  his 
case,  and  as  defendant's  counsel  were  unable  at 
the  time  to  point  out  wherein  or  how  his  case 
had  been  in  any  wise  prejudiced,  the  court  de- 
clined to  grant  the  mistrial  as  asked  for.** 

The  motion  for  a  new  trial  was  overruled, 
and  the  defendant  excepted. 

John  W.  Bennett,  of  Waycross,  and  H.  J. 
Qulncey.  of  Odlla,  for  plaintiff  in  error. 

J.  B.  Wall,  Sol.  Gen.,  and  A.  J.  McDonald, 
both  of  Fitzgerald,  for  the  State. 

BLOODWORTH,  J.  (after  stating  the  facts 
as  above).  [1,11]  1.  Some  of  the  grounds  of 
the  motion  for  a  new  trial  In  this  case  con- 
tain much  unnecessary  matter.  The  attention 
of  counsel  Is  called  to  the  first  headnote  la 


f  Gate  Olty  GasUght  Co.  ▼.  Farley,  05  Ga.  796. 
23  S.  E.  119,  where  it  is  said  that: 

"Grounds  of  a  motion  for  a  new  trial  ♦  •  • 
which  embrace  utterly  superfluous  and  unnec- 
sary  matter,  such  as  lengthy  colloquies  between 
counsel  on  opposing  sides,  or  between  counsel 
and  the  court,  tedious  recitals  of  irrelevant 
facts,  statements  taken  from  the  stenographic 
notes  of  the  trial,  and  other  like  things,  to  such 
an  extent  as  to  bury  the  point  in  question  uo' 
der  a  great  mass  of  entirely  needless  phraseolo- 
gy, and  thus  render  it  very  difficult,  if  not  im- 
practicable, for  this  court  to  ascertain  what  was 
really  the  ruling  or  other  conduct  of  the  court 
complained  of,  will  not  be  considered." 

See,  also,  Henley  v.  Brockman,  124  Ga. 
1059,  53  S.  E.  672  (4);  City  of  Atlanta  v. 
Sciple^  19  Ga.  App.  696,  92  S.  B.  28  (1).  Un- 
der the  facts  of  the  instant  case,  as  shown 
by  the  record,  and  under  the  qualifying  note 
of  the  trial  Judge,  which  is  copied  in  the  fore- 
going statement  of  facts,  we  cannot  say  that 
the  ends  of  Justice  required  a  postponement 
of  this  case,  nor  that  the  trial  Judge  abused 
his  discretion  in  refusing  a  continuance,  nor 
that  he  erred  in  refusing  to  declare  a  mis- 
trial. 

[2]  2.  Grounds  3  and  4  of  the  amendment  to 
the  motion  for  a  new  trial  present  practically 
the  same  problem  for  solution,  and  will  be 
considered  together.  A  witness  was  called  by 
the  defendant,  and  testified  to  the  character 
for  violence  of  the  deceased,  saying  it  was 
bad.  On  cross-examination  the  witness  testi- 
fied: 

"The  night  Gallimore  was  so  rough  I  started 
to  tell  about  while  ago,  he  run  when  he  got  a 
chance." 

After  the  cross-examination,  counsel  for 
defoidant  said  to  the  witness  to  "Go  ahead 
and  tell  what  he  did  on  that  particalar  occa- 
sion at  the  time  you  said  he  ran;*'  counsel 
then  stating  that  the  witness  would  testify 
"in  substance,  that  after  the  dispute  about  the 
overcoat  he  asked  him  if  he  was  not  afraid 
to  dispute  a  white  man's  word,  and  the  begro 
replied  by  saying,  *No,'  that  men  were  all  the 
same  to  him,  or  words  to  that  effect,  and  that 
the  negro  thereupon  did  draw  his  knife  on 
him,  and  attempted  to  cut  him,  and  that  he 
struck  him  with  his  pistol  and  knocked  him 
dow^n,  and  shot  at  him  as  he  was  running 
off."  The  court  said,  "I  decline  to  admit 
that."  The  solicitor  general  had  objected  to 
the  attorney  for  the  def^dant  asking  the  wit- 
ness about  specific  acts  or  particular  instances 
of  violence.  This  ruling  of  the  court  ^vas  cor- 
rect.   The  rule  is: 

"Evidence  offered  in  a  trial  for  murder  to 
show  the  character  of  the  deceased  for  violence 
will,  as  to  the  party  making  the  attack,  be  con- 
fined to  the  reputation  which  the  deceased  bore 
in  the  community,  and  will  not  extend  to  specific 
acts.  ♦  ♦  •  Any  evidence  depending  on  the 
knowledge  of  the  witness,  save  what  he  has  as 
to  the  reputation  of  the  deceased,  should  be  ex- 
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eluded.'*    Powell  ▼.  State,  101  Ga,  9,  29  S.  B. 
^09  (1,  lb)  65  Am.  St  Rep.  277. 

In  Owens  v.  State,  120  Ga.  210,  47  S.  B. 
545,  Justice  Cobb  said: 

••One's  character  for  peace  or  violence  is  es- 
tablished by  general  reputation,  and  a  witness 
will  not  be  permitted,  on  direct  examination, 
to  go  further  than  state  what  was  the  general 
reputation  of  the  person  in  question  for  peace  or 
violence.  The  person  calling  such  witness  will 
not  be  permitted  to  inquire  into  specific  acts  of 
violence  or  particular  habits  which  might  throw 
light  upon  this  question.  On  cross-examination, 
however,  the  witness  may  be  sifted,  and  in- 
quiry may  be  made  into  the  conduct  of  the  per- 
son on  different  occasions  or  as  to  his  different 
habits." 

In  Andrews  v.  State,  118  Ga.  1,  3,  43  S.  B. 
852,  853,  Judire  Lamar  said: 

"The  character  for  violence  both  of  the  de- 
ceased and  accused  had  been  put  in  issue.  The 
court  properly  refused  to  allow  the  defendant 
to  prove  specific  acts  of  violence  on  the  part  of 
the  deceased  towards  his  wife.  Ordinarily  even 
the  general  character  of  the  parties  is  inadmis- 
sible, and  their  conduct  in  other  transactions 
is  especially  irrelevant.  Civil  Code,  §  5159.  In 
a  trial  for  murder  the  general  character  of  the 
deceased  for  turbulence  and  violence  may  be 
shown,  but  specific  acts  are  inadmissible. 
Pound  V.  State,  43  Ga.  128 ;  Doyal  v.  State,  70 
Oa.  147;  Thornton  v.  State,  107  Ga.  687  [33 
6.  E.  673].  On  the  same  principle  the  general 
character  of  a  witness  for  truth  may  be  shown 
for  the  purpose  of  impeachment,  but  specific 
acts  cannot  be  made  the  subject  of  inquiry 
<Civll  Code,  §  5293),  and  for  the  reason  that 
every  man  is  supposed  to  be  able  at  a  moment's 
notice  to  establish  his  general  character  for 
truthfulness  or  for  peaceableness ;  but  the  best, 
as  well  as  the  worst,  might  often  be  unable  to 
explain  a  single  transaction  requiring  the  pres- 
ence, not  of  any  one  familiar  with  him,  but  only 
the  eyewitnesses  of  that  special  transaction,  in 
order  to  justify,  explain,  or  excuse.  The  gen- 
eral character  of  the  deceased  for  turbulence  or 
violence  can  be  shown  by  his  neighbors  gen- 
erally ;  the  state  and  the  accused  alike  are  put 
on  notice  that  such  general  character  may  be- 
come an  issue  in  the  trial.  But  no  one  was 
bound  to  anticipate  that  the  specific  instance  in- 
quired about  would  be  made  the  subject  of  in- 
vestigation. A  specific  act  does  not  necessarily 
tend  to  establish  one's  general  character.  The 
single  transaction  may  have  been  exceptional, 
unusual,  and  not  characteristic  of  the  deceased. 
Where  a  witness  has  testified  that  one  bears  the 
character  of  being  peaceable,  it  may  sometimes 
be  proper,  on  cross-examination,  to  inquire  If 
the  witness  has  not  heard  that  the  man  whom 
he  says  was  peaceable  had  in  a  particular  case 
acted  in  a  manner  directly  contrary  to  such  rep- 
utation. Ozbum  v.  State,  87  Ga.  180  [13  S.  B. 
247].  But  this  line  of  questioning  is  intended 
solely  to  test  the  truthfulness  of  the  witness, 
and  not  for  the  purpose  of  making  an  investiga- 
tion of  the  other  transactions.  To  allow  proof 
of  specific  acts  of  violence  would  prolong  the 
trial,  multiply  issues,  and  confuse  the  jury.'* 

See  Thornton  v.  State,  107  Ga.  683  (3),  687 
<3),  33  S.  E.  673,  and  cases  cited;   Doyal  v. 


State,  70  Ga.  134  (5),  147  (5),  and  cases  cited. 

[1 2]  The  fact  that  on  cross-examination  the 
witness,  without  objection,  testitied  that  the 
deceased  at  the  time  in  question  *'ran  when 
he  got  a  chance"  would  not  alter  this  rule 
and  allow  counsel  introducing  him  to  prove 
speciflc  acts  of  violence.  "There  can  be  no 
equation  of  errors  in  the  trial  of  a  case." 
Stapleton  v.  Monroe,  111  Ga.  848,  36  S.  B. 
428  (2). 

[3]  3.  The  fifth  special  ground  of  the  mo- 
tion for  new  trial  alleges  error  as  follows : 


**^ 


'Because  the  following  evidence  on  behalf  of 
the  state  was  admitted  to  the  jury  over  the  ob- 
jection of  movant,  to  wit:  *He  (movant)  walk- 
ed up  there  and  just  pulled  the  gun  and  stuck  it 
up  the  negro's  neck,  and  Mr.  Nasworthy  called 
him  over  tiiere  and  told  him  to  come  over  tli«re; 
that  he  would  'run  off  the  music'  (The  'nre- 
goins:  tnstimony  was  delivered  by  Marvin  Wash, 
a  witness  for  the  state,  upon  the  trial  of  said 
case,  and  referred  to  a  transaction  between  mov- 
ant and  a  party  other  than  the  deceased,  at  a 
time  prior  to  the  killing  of  deceased.)' 


k*> 


The  objection  urged  at  the  time  of  the  in- 
troduction of  this  evidence  was  that  it  was 
irrelevant  and  inadmissible.  Every  ground 
of  a  motion  for  new  trial  must  be  complete 
within  itself,  and  show  error  without  refer- 
ence to  other  parts  of  the  record.  When  and 
to  what  place  was  it  that  movant  "walked 
up"?  It  Is  stated  that  it  was  "prior  to  the 
killing  of  deceased,"  but  how  long  prior?  Un- 
der what  circumstances  did  the  movant  pull 
the  gun  and  stick  it  "up  the  negro's  neck"? 
Standing  alone,  the  evidence  to  the  introduc- 
tion of  which  complaint  is  made  in  this  mo- 
tion is  too  Indefinite  for  this  court  to  say 
that  its  introduction  was  harmful  to  the 
cause  of  plaintiff  in  error.  "Grounds  of  a 
motion  for  new  trial  which  are  incomplete, 
and  cannot  be  understood  without  resorting, 
to  an  examination  of  the  brief  of  evidence, 
fail  to  present  any  question  for  decision." 
Copland  v.  Ruff,  20  Ga.  App.  218,  92  S.  E. 
955,  and  cases  cited. 

[4}  4.  The  sixth  special  ground  of  the  mo- 
tion complains  of  the  Introduction  by  the 
state  of  that  portion  of  the  written  motion 
made  by  the  defendant  for  a  continuance, 
which  follows: 

"Defendant  shows  that  he  expects  to  prove  by 
said  absent  witness  that  he,  the  said  John  Ben- 
nett, was  present  when  the  difficulty  occurred 
between  Crockett  Gallimore  and  this  defendant, 
in  which  difficulty  the  said  Crockett  Gallimore 
was  killed,  and  defendant  expects  the  said  Ben- 
nett to  swear  that  upon  that  occasion  the  said 
Gallimore  walked  upon  this  defendant's  feet, 
and  when  defendant  remonstrated  with  him  for 
so  doing  and  asked  him,  the  said  Gallimore,  to 
desist  from  such  conduct,  the  said  Gallimore 
cursed  this  defendant  for  a  *God  damnod  white 
son  of  a  bitch,'  and  stated  that  he  would  cut 
his  'God  damn  throat,'  and  actually  drew  his 
knife  and  attempted  to  cut  this  defendant,  and 
that  this  [defendant]  then  and  only  then  shot 
the  deceased  in  order  to  save  his  own  life." 
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The  only  objection  to  this  testimony  was 
that  it  was  inadmissible,  irrelevant,  and  im- 
material. Taking  this  evidence  as  it  stands 
alone,  we  cannot  say  that  its  nature  is  mani- 
festly prejudicial  to  the  cause  of  the  plain- 
tiff in  error,  and  no  attempt  is  made  to  point 
out  in  what  respect  the  admission  of  this  evi- 
dence was  harmful.  In  Brown  v.  State,  119 
6a.  572,  46  S.  E.  833,  Justice  Lamar  said: 

"An  assignment  of  error  must  be  complete  in 
itself.  ♦  ♦  ♦  If  on  its  face  manifestly  preju- 
dicial, or  if  the  motion  discloses  in  what  way 
irrelevant  testimony  has  been  harmful,  a  new 
trial  may  be  granted  for  its  admission  over  ob- 
jection. But  mere  irrelevancy  is  not  sufficient 
to  upset  a  verdict  Such  evidence  cumbers  the 
record,  sheds  no  light,  gives  no  assistance,  and 
prima  facie  is  calculated  to  do  no  harm.  If  it 
does,  the  motion  should  disclose,  how  it  worked 
such  a  result" 

See,  also,  Johnson  v.  State,  128  Ga.  7X  57 
S.  E.  84  (2). 

[6]  5.  The  seventh  special  ground  of  the 
motion  for  a  new  trial  is  as  follows: 

"Because  the  court,  having  admitted  the  por- 
tion of  the  written  motion  for  continuance  set 
out  and  complained  of  in  the  sixth  ground  of 
this  amendment,  erred  in  refusing  to  admit  in 
evidence  the  entire  motion  for  continuance  sub- 
mitted by  movant,  a  timely  request  that  the 
whole  record  be  admitted  in  evidence,  if  any 
portion  of  it  was  to  be,  having  been  submitted 
by  counsel  for  movant,  which  request  was  de- 
nied by  the  court" 

The  court  did  not  err  in  this  mllng. 

"An  assignment  of  error  upon  a  ruling  of  the 
court  excluding  evidence,  which  does  not  set 
forth  the  evidence  literally  or  in  substance,  is 
too  indefinite  to  present  any  question  for  con- 
sideration." Danner  v.  Johns,  147  Ga.  667,  95 
S.  E.  233  (1);  Lewis  Mfg.  Go.  v.  Davis,  147 
Ga.  203,  93  S.  E.  206  (1);  Deal  v.  Moseley, 
147  Ga.  623,  94  S.  E.  1013  (5);  MaxweU  v. 
Rucker.  127  Ga.  Ill,  56  S.  B.  91 ;  Johnson  v. 
Thrower,  123  Ga.  706,  51  S.  E.  636  (1) ;  Cham- 
blee  V.  Farmers*  &  Merchants'  Bank,  20  Ga. 
App.  527,  93  S.  E.  239  (4) ;  aty  of  Atlanta  v. 
Sciple,  19  Ga.  App.  696,  92  fi.  E.  28  (1),  and 
cases  cited. 

[6]  6.  Complaint  is  made  in  ground  8  of 
the  motion  for  a  new  trial  that  the  court,  ex 
mere  motu,  twice  interrupted  counsel  for  the 
defendant  in  his  concluding  argument,  and 
alleges  several  reasons  why  these  interrup- 
tions were  erroneous.  While  the  interrup- 
tions may  have  been  unwarranted,  and  were 
doubtless  annoying  to  counsel,  we  cannot  say 
they  were  harmful  to  the  cause  of  his  client 
Indeed,  if  the  interruptions  by  the  court  of 
counsel,  and  the  colloquies  between  them 
which  followed,  had  any  effect  on  the  jury 
we  are  inclined  to  think  it  was  beneficial  to 
the  cause  of  plaintiff  in  error,  for  in  both  in- 
stances the  Judge  finally  admitted  the  cor- 
rectness of  the  position  of  counsel,  and  each 
time  allowed  him  to  proceed  as  if  no  inter- 
ruption had  taken  place.    Nor  can  we  believe 


that  the  interruptions  by  the  court  of  able 
and  experienced  counsel  could  have  so  dis- 
turbed "the  line  of  argument  of  counsel"  that 
his  address  to  the  jury  "may  not  have  been  as 
effective  as  otherwise  if  counsel  had  been  per- 
mitted to  pursue  his  line  of  argument  with- 
out the  unlawful  and  unwarranted  interfer- 
ence of  the  court"  If  there  are  any  dormant 
powers  of  eloquence  in  the  speaker,  such  in- 
terruptions usually  arouse  them.  "The  lion 
sleeping  in  his  lair  when  aroused  by  a  wound 
fares  forth  with  an  angry  roar,  and  woe  to 
the  other  beasts,  it  matters  not  how  power- 
ful, that  cross  his  path."  Moreover,  if  the 
conduct  of  the  trial  judge  appeared  prejudi- 
cial to  the  cause  of  defendant,  a  motion  for 
mistrial  should  have  been  made.  Perdue  v. 
State,  135  Ga.  277,  69  S.  E.  184  (1) ;  Harrison 
▼.  State,  20  Ga.  App.  157  (6),  160  (6),  92  S.  E. 
970,  and  cases  cited. 

[7]  7.  Complaint  is  made  of  the  refusal  of 
the  court  to  declare  a  mistrial  because  the 
solicitor  general  in  his  concluding  argument 
said: 

'*The  only  thing  we  were  able  to  get  out  of 
him  [Marsh  Wilcox]  was  that  the  negro  ran.** 

The  witness  Marsh  Wilcox  had  been  intro- 
duced by  the  defendant  to  show  the  character 
for  violence  of  deceased.  On  cross-examina- 
tion the  witness  testified  that  on  a  certain 
occasion  the  deceased  **ran  when  he  got  a 
chance."  In  the  enthusiasm  of  debate  the 
solicitor  general  used  the  language  quoted 
above;  but  we  do  do  not  think  this  error  is 
of  sufilcient  gravity  to  demand  a  new  trial, 
especially  as  the  judge,  when  he  refused  the 
motion  to  declare  a  mistrial,  told  the  jury : 

"I  will  instruct  the  Jury  that  they  are  to  con- 
sider the  evidence  in  the  case  as  it  has  been  de- 
livered by  the  witnesses  and  all  other  evidence 
as  it  has  been  admitted  in  the  case." 

While  the  court  did  not  in  express  terms 
instruct  the  jury  not  to  consider  the  state- 
ment of  the  solicitor  general,  the  effect  of  the 
instructions  given  was  to  eliminate  it  from 
the  consideration  of  the  jury.  Besides,  a 
statement  made  by  an  attorney  in  his  argu- 
ment to  the  jury  will  result  in  a  mistrial  only 
when  the  cause  of  the  opposite  party  would 
be  affected  thereby.  Justice  Evans,  in  Tay- 
lor V.  State,  121  Ga.  354,  49  S.  B.  306,  said: 

"What  the  law  forbids  is  the  introduction  into 
a  case,  by  way  of  argument,  of  facts  not  in  the 
record,  and  calculated  to  prejudice  the  accused." 

Judge  Russell,  speaking  for  the  court,  ia 
Moore  v.  State,  10  Ga.  App.  811,  74  S.  K  318, 
said: 

**In  our  opinion,  therefore,  the  question  in  ev- 
ery case  turns  upon  whether  the  nature  of  the 
argument  is  such  that  it  is  manifestly  improp- 
er and  prejudicial  to  the  rights  of  the  opposite 
party.  If  the  nature  of  the  remark  is  loch 
that  it  can  plainly  be  seen  that  it  could  not 
have  affected  the  result,  the  error  would  be 
harmless,  and  would  afford   no  ground  for  a 
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new  trial  For  this  reason,  if  the  argument  was 
directed  to  some  collateral  matter  not  directly 
affecting  Uie  guilt  or  innocence  of  the  accused 
in  a  criminal  trial,  though  the  argument  might 
be  improper,  the  error  would  seem  to  be  imma- 
terial." 

See  ELUs  v.  State,  124  Ga.  91  a)*  ^  d).  52 
S.  E.  147.  In  the  Instant  case,  as  stated  by 
Judge  Lumpkin  in  McNabb  v.  Lockhart,  18 
Ga.  507  (4) : 

"The  facts  were  rather  overstated ;  not^  suffi- 
ciently so,  however,  to  authorize  a  new  trial  on 
that  ground." 

[8]  8.  When  considered  in  connection  with 
the  entire  charge,  there  is  no  error  in  the  ex- 
cerpt therefrom  complained  of  in  the  tenth 
special  ground  of  the  motion  for  a  new  trial. 

[9]  9.  The  Jndge  charged  the  Jury  as  fol- 
lows: 


«" 


'If  you  believe  that  he  was  Justified  in  tak- 
ing the  life  of  Crockett  Gallimore,  if  such  you 
find  and  believe  to  be  the  truth  of  the  case  be- 
yond a  reasonable  doubt  from  the  evidence  in 
the  case,  that  is,  if  you  find  and  believe  beyond 
a  reasonable  doubt  that  he  did  take  the  life  of 
Crockett  Gallimore,  but  you  believe  that  he 
was  justified  in  so  doing,  then  you  should  ac- 
quit him.** 

After  a  clear,  fall,  and  fair  charge  oovering 
all  the  issues  of  the  case,  the  Judge  was 
charging  on  the  forms  of  the  verdict  After 
telling  the  Jury  under  what  conditions  they 
should  return  a  verdict  of  murder,  or  a  ver- 
dict of  murder  with  a  recommendation  to  the 
mercy  of  the  court,  or  a  verdict  of  voluntary 
manslaughter,  the  Judge  said: 

'*lt  you  do  not  believe  the  defendant  guilty  of 
the  offense  of  voluntary  manslaughter,  or  if  you 
entertain  a  reasonable  doubt  of  his  guilt  of 
that  offense,  then  you  should  acquit  him." 

Then  followed  that  i>ortion  of  the  charge 
quoted  above  and  alleged  to  be  erroneous. 
The  first  clause  of  the  sentence  in  the  excerpt 
above  is  erroneous,  but  when  in  the  same 
sentence  the  Judge  immediately  adds,  "that 
is,  if  you  find  and  believe  beyond  a  reasonable 
doobt  that  he  did  take  the  life  of  Crockett 
Gallimore,  but  you  believe  that  he  was  Justi- 
fied in  so  doing,  then  you  should  acquit  him," 
the  effect  of  this  last  clause,  which  is  a  cor- 
rect statement  of  the  law,  is  to  "specifically 
modify"  the  first  and  erroneous  clause,  and  to 
render  same  harmless.  The  Jury  could  clear- 
ly see  that  the  Judge  was  correcting  the 
statement  in  the  first  clause,  though  he  did 
not  in  express  terms  so  state.  It  will  also 
be  noted  that  the  erroneous  clause  is  im- 
mediately preceded,  as  well  as  inmiediately 
followed,  by  a  correct  statement  of  the  law, 
and  under  these  circumstances  the  Jury  could 
hardly  have  been  misled  by  the  erroneous 
statement. 

[10]  10.  The  Judge  charged  the  Jury  as 
follows: 


"Flight,  if  any,  and  similar  acts,  If  proven, 
from  which  an  inference  of  guilt  may  be  drawn, 
may  be  considered  by  the  jury,  but  flight  is  sub- 
ject to  explanation;  the  weight  to  be  given  to 
it,  or  whether  the  jury  will  draw  an  inference 
of  consciousness  of  guilt,  or  not,  is  for  the  jury. 
It  is  for  the  jury  to  determine  whether  the 
flight  of  the  defendant,  if  such  has  been  proven, 
was  due  to  a  sense  of  guilt,  or  to  other  reasons. 
If  from  other  reasons,  no  inference  hurtful  to 
the  defendant  must  be  drawn  by  the  jury." 

We  find  no  error  in  the  language  of  the 
Judge,  nor  do  we  think  It  was  error  harmful 
to  the  defendant  that  the  charge  was  given. 
It  appears  from  this  ground  of  the  motion 
that  it  was  contended  by  the  state  that  fiight 
had  been  shown,  and  this  charge  simply  left 
the  jury  to  determine  whether  or  not  fiight 
had  been  proven,  and,  If  so,  whether  or  not 
they  would  draw  from  it  **an  inference  of 
consciousness  of  guilt,"  and  this  charge 
could  not  have  "amounted  to  an  expression  of 
opinion  on  the  part  of  the  court  that  the 
defendant  had  fled,  when  in  point  of  fact 
there  was  no  evidence  to  show  that  such  was 
the  case." 

(a)  The  charge  was  not  erroneous  because 
the  court  did  not  instruct  the  Jury  what  was 
mecmt  by  "and  similar  acts,  if  proven,  from 
which  an  inference  of  consciousness  of  guilt 
may  be  drawn." 

U.  There  was  evidence  to  support  the 
verdict 

Judgment  affirmed. 

BROYLES,  P.  J.,  concurs.  STEPHENS,  J., 
not  presiding. 


(28  Qa.  App.  123) 
FOUNTAIN  V.  STATE.    (No.  10001.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  23,  1918.) 

(Byllahus  by  the  Court.) 

Cbiminai.    Law    ^=^1134(3)— Appeal— Moot 
Question— Dismissal. 

The  only  assignment  of  error  in  the  bill  of 
exceptions  in  this  case  is  upon  the  refusal  of  the 
trial  Judge  to  grant  an  application  for  bail  made 
by  a  defendant  who  had  been  convicted  of  vol- 
untary manslaughter,  and  who  had  pending  in 
this  court  a  bill  of  exceptions  to  a  Judgment 
overruling  his  motion  for  a  new  trial.  This 
court  having  this  day  affirmed  the  Judgment  of 
the  lower  court  refusing  a  new  trial  in  that 
case  (Fountain  v.  State  [No.  d078],  06  S.  B. 
178),  the  question  raised  in  the  present  case  be- 
came moot. 

Ehrror  from  Superior  0)urt,  Ben  HUl  Coun- 
ty; D.  A.  R.  Grum,  Judge. 

Application  for  bail  by  CTharlie  Fountain. 
Ball  refused,  and  he  brings  error.  Writ  of 
error  dismissed. 

See,  also,  08  S.  B.  17& 
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John  W.  Bennett,  of  Waycross,  and  H,  J. 
Qulncey,  of  Odlla,  for  plaintiff  in  error. 

BROYLES,  P.  J.    Writ  of  error  dismissed. 

BLOODWORTH,  J.,  concurs.    STEPHENS, 
J.»  not  presiding. 


(23  Gsu  App.  196) 

MITCHELL  ▼.  SOUTHERN  RT.  CO. 

(No.  0747.) 

(Court  of  Appeals  of  Georgia,  Division  NOb  1. 

Jan.  14,  1010.) 

(Syllahu8  hy  the  Court,) 

1.  TbIAI*       ^=>60    —    DiSCBETION     OF     Tbial 

Court  —  Exclusion  of  Auditional  Evi- 
dence. 

It  does  not  appear  that  the  court  abused  the 
discretion  vested  in  the  judge  by  refusing  to  al- 
low additional  evidence  in  behalf  of  the  plain- 
tiff after  announcing  that  a  nonsuit  would  be 
awarded ;  it  further  appearing  both  that  coun- 
sel for  the  plaintiff  had  knowledge  of  the  ex- 
istence of  the  proposed  additional  evidence  and 
that  the  same  was  then  and  there  available  be- 
fore closing  the  case,  and  no  reason  being  as- 
signed why  such  additional  evidence  had  not 
been  previously  presented.  Cushman  v.  Cole- 
man, 02  Ga.  772,  10  S.  E.  46 ;  Penn  v.  Georgia 
So.  Ry.  Co.,  120  Ga.  856,  60  S.  E.  172 ;  Pol- 
hill  V.  Postal  Telegraph-Cable  Co.,  16  Ga.  App. 
601,  85  S.  B.  036  (3);  Moore  v.  Dixie  Fire 
Insurance  CTo.,  10  Ga.  App.  800,  807,  02  S.  E. 
302. 

2.  CoMMEBGE    <S=»27(7)  —  Pebsonal  Injtjbt 

—Federal  Emflotebs'  Liabilitt  Act. 
There  was  no  error  in  awarding  a  nonsuit 
on  the  first  and  second  counts  of  the  petition, 
as  the  evidence  failed  to  establish  that  the  de- 
fendant was  engaged  and  Uie  plaintiff  employed, 
at  the  time  of  the  injury,  in  interstate  commerce. 
According  to  his  testimony  the  plaintiff  was  "in- 
spector for  engines,  tanks,  wheels,  and  all  such 
as  that— engine  carpenter,"  and  inspected  en- 
gines engaged  in  both  intrastate  and  interstate 
commerce.  He  inspected  any  engine  that  came 
into  the  roundhouse,  and  an  engine  might  run 
to  (Chattanooga,  Tenn.,  on  one  day,  to  Jackson- 
ville, Fla.,  on  another  day,  or  to  Macon,  Ga., 
on  still  another  day.  Minneapolis  &  St.  L.  R, 
Co.  V.  Winters,  242  U.  S.  353,  37  Sup.  Ct.  170, 
61  L.  Kd,  85a  Ann.  Cas.  1018B,  54.  The  an- 
swer of  the  defendant  to  the  allegation  as  made 
in  the  petition  (which  was  afterwards  made 
more  definite  by  amendment)  that  the  plaintiff 
was  Injured  while  employed  in  interstate  com- 
merce was  not  so  evasive  as  to  constitute  an  ad- 
mission of  the  truth  of  the  alleged  fact,  and  to 
supply,  when  introduced  in  evidence,  sufficient 
proof  that  the  plaintiff  was  engaged  in  inter- 
state commerce. 

3.  Removal  of  Causes   ^=»2,  25(1)— Refus- 
al OF  AppligaiIon. 

The  court  erred  in  granting  the  second  ap- 
plication to  remove  the  case  from  the  state  to 
the  federal  court,  after  sustaining  the  motion 
to  award  a  nonsuit  as  to  the  two  counts  in  the 


declaration,  alleging  that  the  plaintiff  was  em- 
ployed in  interstate  commerce  at  the  time  of 
the  injury,  since  the  plaintiff  did  not  admit  any 
failure  of  proof  as  to  the  character  of  the  em- 
ployment, nor  did  he  amend  his  complaint,  but 
at  all  times  insisted,  and  still  insists,  that  the 
allegation  was  supported  by  the  evidence,  and 
it  not  appearing  that  the  allegations  as  to  em- 
ployment in  Interstate  commerce  were  made  for 
the  fraudulent  purpose  of  evading  the  removal 
of  the  case  from  the  state  court 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J,  T.  Pendleton,  Judge. 

Action  by  R.  D.  Mitchell  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Colquitt  &  Conyers,  of  Atlanta,  for  plain- 
tiff in  error. 

McDaniel  &  Black,  of  Atlanta,  for  defend- 
ant in  error. 

WADE,  a  J.  In  the  case  of  Great  North- 
em  R.  Co.  ▼.  Alexander,  246  U.  S.  276,  38 
Sup.  Ct  237,  62  L.  Ed.  713,  it  was  said: 

"It  is,  of  course,  familiar  law  that,  the  right 
of  removal  being  statutory,  a  suit  commenced  in 
a  state  court  must  remain  there  until  cause  is 
shown  for  its  transfer  under  some  act  of  Con- 
gress, little  York  Gold  Washing  &  Water  Co. 
V.  Keyes,  96  U.  S.  199.  24  U  Ed.  656 ;  Judicial 
Code,  c.  3,  §{  28,  39  (36  Stat  at  L.  1094, 1009, 
c.  231,  Comp.  Stat  1916,  §S  1010,  1021).  The 
allegation  of  the  complaint  that  the  deceased 
was  employed  in  interstate  commerce  when  in- 
jured brought  the  case  within  the  scope  of  the 
federal  E>mployers*  Liability  Act  [U.  S.  Comp. 
St  §§  8657-8665],  and  it  would  have  been  re- 
movable either  for  diversity  of  citizenship  or  as 
a  case  arising  under  a  law  of  the  United  States, 
except  for  the  prohibition  against  removal  con- 
tained in  the  amendment  to  the  act  approved 
April  5,  19ia  (36  SUt  at  L.  291,  c.  143).  But 
this  allegation  rendered  the  case,  at  the  time 
it  was  commenced,  clearly  not  removable  on  ei- 
ther ground.  Kansas  City  Southern  Ry.  Co.  v. 
I/eslle,  238  U.  S.  599,  59  L.  Ed.  1478,  35  Sup. 
Ct  844;  iSouthem  Ry.  Co.  v.  Uoyd,  239  U. 
S.  496,  60  L.  Ed.  402,  36  Sup.  Ct  210.  •  •  • 
It  is  also  settled  that  a  case,  arising  under  the 
laws  of  tiie  United  States,  nonremovable  on  the 
complaint  when  commenced*  cannot  be  con- 
verted into  a  removable  one  by  evidence  of  the 
defendant  or  by  an  order  of  the  court  upon  any 
issue  tried  upon  the  merits,  but  that  such  con- 
version can  only  be  accomplished  by  the  vol- 
untary amendment  of  his  pleadings  by  the  plain- 
tiff, or,  where  the  case  is  not  removable  because 
of  joinder  of  defendants,  by  the  voluntary  dis- 
missal or  nonsuit  by  him  of  a  party  or  of  par- 
ties defendant  Kansas  City  Suburban  Belt  Ry. 
Co.  v.  Herman,  187  U.  S.  63,  47  L.  Ed.  76,  23 
Sup.  Ct  24;  Alabama  Great  Southern  Ry.  Co. 
V.  Thompson,  200  U.  S.  206,  50  L.  Ed.  441,  26 
<Sup.  Ct  161,  4  Ann.  Cas.  1147 ;  Lathrop,  Shea 
&  Henwood  Co.  v.  Interior  Construction  Co.t 
215  U.  S.  246,  54  L.  Ed.  177,  30  Sup.  Ct  76; 
American  Car  &  Foundry  Co.  v.  Kettelhake, 
236  U.  S.  311,  59  U  Ed.  594,  35  Sup.  Ct  355. 
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The  obvious  principle  of  these  decisions  is  that, 
in  the  absence  of  a  fraudulent  purpose  to  de- 
fpat  removal,  the  plaintiff  may,  by  the  allega- 
tions of  his  complaint,  determine  the  status  with 
respect  to  removability  of  a  case,  arising  under 
a  law  of  the  United  States,  when  it  is  com- 
menced, and  that  this  power  to  determine  the  re- 
movability of  his  case  continues  with  the  plain- 
tiff throughout  the  litigation,  so  that  whether 
such  a  case,  nonremovable  when  commenced, 
shall  afterwards  become  removable,  depends  not 
upon  what  the  defendant  may  allege  or  prove,  or 
what  the  court  may,  after  hearing  upon  the 
merits.  In  invitum,  order,  but  solely  upon  the 
form  which  the  plaintiff  by  his  voluntary  action 
shall  give  to  the  pleadings  in  the  case  as  it 
progresses  towards  a  conclusion.  *  •  *  The 
plaintiff  did  not  at  any  time  admit  that  he  had 
failed  to  prove  the  allegation  that  the  deceased 
was  employed  in  interstate  commerce  when  in- 
jured, and  he  did  not  amend  his  complaint,  but, 
on  the  contrary,  he  has  contended  at  every  stage 
of  the  case,  and  in  his  brief  in  this  court  still 
contends,  that  the  allegation  was  supported  by 
the  evidence.  The  first  holding  to  the  contrary 
was  by  the  state  Supreme  Court,  and  the  most 
that  can  be  said  of  that  decision  is  that  the 
defendant  prevailed  in  a  matter  of  defense 
which  he  had  pleaded,  but,  as  we  have  seen, 
this  does  not  convert  a  nonremovable  case  into 
a  removable  one,  in  the  absence  of  voluntary 
action  on  the  part  of  the  plaintiff,  and  It  there- 
fore results  that  the  defendant  did  not  at  any 
time  have  the  right  to  remove  the  case  to  the 
federal  court,  which  it  claims  was  denied  to  it, 
and  that  therefore,  there  being  no  substance 
in  the  claim  of  denial  of  federal  right,  this 
court  is  without  jurisdiction  to  review  the  deci- 
sion of  the  Supreme  Court  of  Montana,  and  the 
writ  of  error  must  be  dismissed." 

It  is  not  necessary  to  add  anything  further 
to  the  rulings  stated  in  the  headnotes. 
Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(23  Ga.  App.  93) 

ASHLEY-PRICE  LUMBER  CO.  v.  HENRY. 

(No.  9638.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  23,   1018.     Rehearing  Denied 

Dec.   18,  1918.) 

(Syllabus  hy  the  Cowri.) 

1.  Appeal  and  EUibob  ^=^928(1),  1064(1)— 
New  Trial  <&»128(3)— Tblax  <®=»224,  428 
—Request  fob  Wbittew  Charge— Time- 
Statute. 

Where  counsel  for  either  party  in  any  case, 
dvil  or  criminal,  desires  the  trial  Judge  to 
write  out  his  charge  and  read  it  to  the  jury,  a 
request  therefor  must  be  made  before  argument 
begins.  Pen.  C^ode  1910.  §  1056;  Homer  v. 
State,  6  Ga.  App.  667.  65  S.  E.  701. 

(a)  The  charge  so  written  out  and  read   to 
the  jury  should  be  filed,  as  soon  as  delivered. 


with  the  derk  of  the  court    Oiv.  Code  1910,  { 

4848. 

(b)  Failure  of  the  trial  judge  to  hand  his  writ- 
ten charge,  immediately  after  he  has  read  it  to 
the  jury,  to  the  clerk  of  the  court  to  be  filed, 
is  reversible  error,  unless  the  evidence  demanded 
the  verdict  returned.  Forrester  v.  Cocke,  6 
Ga.  App.  829,  65  S.  E.  1063. 

(c)  Where  a  special  ground  of  a  motion  for 
a  new  trial  complains  that  the  trial  judge  re- 
fused to  write  out  his  charge,  after  being  re- 
quested to  do  BO  by  counsel  in  the  case,  it  must 
be  affirmatively  shown  in  the  ground  of  the  mo- 
tion that  the  request  was  made  before  the  ar- 
gument began.  However,  where  (as  in  the  in- 
stant case)  the  complaint  is,  not  that  the  judge 
refused  the  request  of  counsel  to  write  out  his 
charge  and  read  it  to  the  jury,  but  that  the 
judge,  after  complying  with  such  request,  failed 
to  hand  the  charge  at  once  to  the  derk  of  the 
court  to  be  filed,  and  retained  it  in  his  posses- 
sion until  the  following  day,  when  he  filed  it 
with  the  derk,  it  will  be  conclusivdy  presumed 
that  the  request  was  made  in  due  time,  unless 
the  contrary  is  shown  affirmatively  in  the  mo- 
tion or  by  a  certificate  of  the  trial  judge. 

(d)  Where  such  a  request  had  been  made  to 
the  judge,  no  waiver  of  the  right  to  have  the 
charge  reduced  to  writing  and  read  to  the  jury, 
or  to  have  it  filed  with  the  clerk  of  the  court  as 
soon  as  it  had  been  read,  resulted  from  the  fact 
that  the  counsel  who  made  the  request  inform- 
ed the  judge  that  he  did  not  insist  upon  the 
judge's  writing  out  the  charge  in  pen  and  ink, 
but  that  it  would  be  perfectly  satisfactory  for 
the  judge  to  dictate  his  charge  to  the  court  re- 
porter, have  it  typewritten,  and  read  this  type- 
written charge  to  the  jury,  and  that  the  judge 
adopted  this  suggestion. 

2.  Tbxai.    «=»225(1)— Chabob— PiLiiro    with 

Clebk. 

In  the  instant  case,  instead  of  filing  with 
the  derk  of  the  court  the  typewritten  charge  as 
soon  as  it  had  been  read  to  the  jury,  the  judge 
retained  it  in  his  possession  and  did  not  deliver 
it  to  the  clerk  until  the  following  day.  This 
was  reversible  error,  and  a  new  trial  of  the  case 
is  required. 

3.  Otheb  Assionments. 

It  is  deemed  unnecessaiy  to  consider  the  other 
assignments  of  error. 

Error  from  Superior  Court,  Coffee  Connty ; 
J.  1.  Summerall,  Judge. 

Action  by  Alfonso  Henry,  by  next  friend, 
against  the  Ashley-Price  Lumber  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

J.  W.  Quincey,  Levi  O'Steen,  and  F.  Willis 
Dart,  all  of  Douglas,  for  plaintiff  in  error. 

W.  W.  Bennett,  of  Baxley,  and  Dickerson, 
Kelly  &  Roberts  and  Chastain  &  Henson,  all 
of  Douglas,  for  defendant  In  error. 

BROYLBS,  P.  J.    Judgment  reversed. 

BLOODWORTH,  J.,  concurs. 
STEPHENS,  J.,  not  presiding. 
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(38  Oa.  App.  322) 

ALEXANDER  v.  CHOSEWOOD. 
(No.  9637.) 

(Court  of  Appeals  of  Georgria,  DiviBion  No.  1. 

Jan.  29,  1919.) 

fSvllahuM  hy  the  Court.} 
RuuNQ  ON  Motion  fob  New  Tbiai*. 

The  evidence  authorized  the  verdict  in  this 
case,  which  has  the  approval  of  the  trial  judge. 
The  charge  of  the  court,  when  considered  as  a 
whole,  is  a  fair  and  full  presentation  of  the 
law  applicable  to  the  facts  of  the  case;  and, 
there  being  no  assignment  of  error  which  re- 
quires a  reversal,  the  judgment  overruling  the 
motion  for  a  new  trial  is  affirmed. 

Error  ftom  Superior  Ck>urt,  Fulton  Ck>un- 
ty ;  W.  D.  Ellis,  Judge. 

Snlt  by  O.  L.  CJhosewood  against  J.  W. 
Alexander.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

R.  B.  Blackbnrn  and  Smith,  Hammond  & 
Smith,  all  of  Atlanta,  for  plaintiff  in  error. 

Jas.  L.  Key,  of  Atlanta,  for  defendant  in 
error. 

LUKE,  J.    Affirmed. 

WADE,  a  J^  and  JENKINS,  J.,  concur. 


W  Ga.  App.  868) 

HUSON  ▼.  DAWSON  NAVAL  STORES  & 
LUMBER  GO.  et  al.     (No.  9876.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  29,  1919.) 

(SyllabuM  ly  the  Court.) 

Bbokbbs  ^=5>57(1)— Action  fob  Compensa- 
tion—SurinciENCY  OF  Sbbvicb. 
This  suit  was  based  upon  a  contract  au- 
thorizing the  plaintiff  to  effect  a  sale  of  land  for 
the  Dawson  Naval  Stores  &  Lumber  Company 
to  one  Moulton  upon  specified  terms  as  to  pay- 
ment, etc.,  so  that  it  would  net  to  the  owner 
$3.50  per  acre,  and  to  retain  as  compensation 
for  this  service  all  obtained  for  it  in  excess  of 
that  amount.  The  contract  fixed  December  20, 
1913,  as  the  time  limit  within  which  the  plain- 
tiff should  "make,  complete,  and  execute  the 
aforesaid  sale."  The  plaintiff  on  December  17. 
1913,  effected  with  Moulton  an  agreement  of 
sale  which  provided  that  the  owner  should  make, 
execute,  and  deliver  bond  for  titles  to  Moul- 
ton, and  that  Moulton  should  "make,  execute, 
and  deliver  to  the  first  party  [Dawson  Naval 
Stores  &  Lumber  Company]  notes  and  mort- 
gages as  aforesaid,  within  thirty  days  from  de- 
livery of  abstracts  of  title  to  the  party  of  the 
second  part."    Held: 

There  was  a  clear  variance  between  the  con- 
tract effected  by  the  plaintiff  and  that  which  he 
was  authorized  to  make,  the  time  for  comple- 
tion of  the  sale  being  extended  by  him  beyond 


December  20th,  the  time  fixed  by  the  owner  of 
the  property,  and  the  owner  had  the  right  to 
repudiate  the  contract,  as  there  was  no  ac- 
ceptance **on  the  terms  stipulated  by  the  own- 
er." Park's  Ann.  Civ.  0>de,  {  3587 ;  Robinson 
V.  WeUer,  81  Ga.  704,  8  S.  E.  447  (1);  Phinizy 
V.  Bush,  129  Ga.  479,  59  S.  E.  259  (4);  Van 
Winkle  v.  Harris,  137  Ga.  43,  72  S.  E.  424 
(1) ;  Gray  v.  Lynn,  139  Ga.  294,  77  S.  E.  156. 
Neither  was  there  such  acceptance  by  the  own- 
er or  such  ratification  of  the  changes  made  as 
would  amount  to  a  legal  waiver  of  the  variance 
between  the  terms  authorized  and  the  terms 
agreed  upon.  The  trial  judge  therefore  did  not 
err  in  sustaining  a  general  demurrer  to  the 
plaintiff's  petition. 

Error  from  Superior  Court,  Terrell  (boun- 
ty; W.  a  Worrill,  Judge. 

Action  by  H.  I.  Huson  against  the  Dawson 
Naval  Stores  &  Lumber  Company  and  others. 
General  demurrer  to  plaintiff's  petition  sus- 
tained, and  he  brings  error.    Affirmed. 

W.  H.  Gurr,  of  Dawaon,  and  Pottle  &  Hof- 
mayer,  of  Albany,  for  plaintiff  in  error. 

M.  CI.  Edwards  and  Yeomans  &  Wilkinson, 
all  of  Dawson,  for  defendants  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concar. 


(23  Ga.  App.  374) 
GRIFFIN  T.  STATE.     (No.  10123.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1919.) 

(8yUabu9  \y  tU  Court.) 

GVEBBULINQ  OF  CSBTIORABI. 

The  facts  set  out  in  the  answer  of  the  judge 
of  the  county  court  to  the  writ  of  certiorari 
support  the  allegations  of  the  indictment,  and 
the  judge  of  the  superior  court  properly  over- 
ruled the  certiorari. 

Error  from  Superior  Court,.  Putnam  Coun- 
ty ;  Jas.  B.  Park,  Judge. 

Proceeding  by  the  State  on  indictment 
against  Will  Griffin,  alias  Beck.  Judgment 
against  Griffin,  alias  Beck,  and  from  the  over- 
ruling of  his  certiorari  he  brings  error.  Af- 
firmed. 

R.  C.  Jenkins  and  Roy  D.  Stubbs,  both  of 
Eatonton,  for  plaintifT  in  error. 

Doyle  Campbell,  Sol.  Gen.,  of  Monticello, 
for  the  State. 

BLOODWORTH,  J.    Judgm^t  affirmed. 

BROYLES,  P.  J.,  concurs. 
STEPHENS,  J.,  concurs,  dubitante. 
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(23  Ga.  App.  882) 

IL  L.  ft  W.  H.  HALL  ▼.  ROBERTS,  JOHN- 
SON &  RAND.    (No.  d855.) 

(Court  of  Appeals  of  Geor^a,  Division  No.  1. 

Jan.  29,  1919.) 

(BylldhuB  hy  the  Court,) 
Stbikino  Pjlea— Directed  Vesdigt. 

The  original  plea  of  the  defendants  in  this 
case  was  subject  to  special  demurrer,  but  it 
contained  enough  to  overcome  an  oral  motion 
in  the  nature  of  a  general  demurrer,  and  the 
court  erred  in  striking  it  upon  oral  motion,  and 
in  thereafter  directing  a  verdict  for  the  plain- 
tiff. 

Error  from  Superior  Court,  Baker  County ; 
W.  M.  Harrell,  Judge. 

Action  by  Roberts,  Johnson  &  Rand,  etc,  a 
branch  of  the  International  Shoe  Company, 
against  R.  L.  &  W.  H.  HaU.  Original  plea 
stricken  upon  motion,  and  verdict  directed 
for  plaintiff,  and  defendants  bring  -error. 
Reversed. 

W.  I.  Qeer,  of  Colquitt,  and  Benton  Odom, 
of  Newton,  for  plaintiffs  in  error. 

Peacock  &  Gardner,  of  Albany,  for  defend- 
ant In  error. 

LUKE,  J.    Judgment  reversed. 

WADE,  a  J.,  and  JENKINS,  J.,  concur. 


(23  Ga.  App.  892) 

ECKMAN  V.  STATE.    (No.  10136.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1919.) 

(Byllahu9  by  the  Oaurt.) 

L  CBnaNAi.  Law  ^s»695(6)  -*  Objection  to 
Evidence  as  a  Whole— Admissibilitt  in 
Past— Effect. 
Grounds  1  and  2  of  the  amendment  to  the 
motion  for  a  new  trial  contain  long  extracts 
from  the  testimony,  which  were  objected  to 
"in  solido."  Some  of  this  testimony  was  ad- 
missible, and  the  objection  to  it  as  a  whole  was 
properly  overruled.  "Where  evidence,  partly 
competent  and  partly  incompetent,  was  offered, 
and  objected  to  as  a  whole,  the  illegal  portion 
not  being  specified  nor  objected  to  separately, 
admitting  all  of  such  evidence  affords  no  legal 
cause  of  complaint  to  the  objecting  party." 
SmalU  V.  State,  99  Ga.  26,  25  8.  E.  614(2). 
See,  also,  liaynard  v.  Association,  112  Ga.  443, 
37  8.  E.  741;  Southern  Ry.  Co.  v.  Gilmore,  115 
Ga.  890,  42  S.  B.  220;  Gully  v.  State,  116  Ga. 
527, 42  S.  E.  790 ;  Kelly  v.  Strouse,  116  Ga.  881, 
43  S.  E.  280;  Walker  v.  Neil,  117  Ga.  739,  45 
8.  E.  387,  and  dtaUons;  Barnard  v.  State,  119 
Ga.  436,  46  S.  B.  644(3):    Ray  t.  Camp,  110 


Ga.  818,  36  S.  E.  242(3);  Great  Southern  Ac- 
cident &  Fidelity  Co.  v.  Guthrie,  13  Ga.  App. 
202,  79  S.  E.  162(6),  and  cases  dted. 

2.  Chaboe  of  Cottbt. 

When  considered  in  connection  with  the  en- 
tire charge,  there  is  no  error  in  the  excerpts 
therefrom,  of  which  complaint  is  made  in  the 
third  and  fourth  grounds  of  the  amendment  to 
the  motion  for  a  new  triaL 

3.  Cbiminal  Law  <&s>1156(l),  1159(2)  — Mo- 
tion FOB  New  TBiAii— Discretion  of  0)Ubt. 

In  passing  on  the  facts  in  a  motion  for  a 
new  trial,  the  judge  of  the  trial  court  has  some 
discretion;  but,  where  he  has  exercised  that 
discretion,  this  court  is  powerless  to  interfere. 
Our  Supreme  Court  has  said:  'This  court  has 
always  recognized  that  the  greatest  weight  and 
consideration  should  be  paid  to  the  verdicts  of 
Juries,  and  in  many  cases  has  held  that  while 
the  verdict  was  different  from  what  the  Judges 
would  have  rendered  as  men,  the  court  would 
not  interfere.  So,  too,  where  the  evidence  was 
conflicting,  it  would  not  disturb  the  finding,  al- 
though it  might  think  that  the  preponderance 
was  in  favor  of  the  losing  party.  In  testing  the 
sufficiency  of  evidence  this  court  cannot  con- 
sider the  credibility  of  witnesses,  that  being  a 
matter  exclusively  for  the  Jury,  who  note  their 
manner  of  testifying,  and  consider  the  thousand 
and  one  things  transpiring  during  a  trial,  which 
cannot  be  photographed  or  transcribed  and 
transmitted  to  this  court  as  a  part  of  the  rec- 
ord." Patton  V.  State,  117  Ga.  234,  43  S.  E. 
534.  The  fourth  headnote  in  the  case  of  Bunn 
V.  Hargraves,  3  Ga.  App.  518,  60  S.  E.  223,  is 
as  follows:  'This  court  has  no  power  to  de- 
termine that  the  preponderance  of  the  evidence 
is  in  favor  of  one  party  to  a  cause  rather  than 
the  other,  or  to  award  a  new  trial  in  any  case 
where  there  is  any  evidence  sufficient  to  sup- 
port the  verdict  rendered.*'  See,  also,  Randidl 
V.  BeU,  12  Ga.  App.  614,  77  S.  B.  1132. 

4.  Ruling  on  Motion  fob  New  Tbial. 

Applying  the  foregoing  to  the  fticts  as  they 
appear  in  the  present  record,  the  Judgment 
overruling  the  motion  for  a  new  trial  must  be 
affirmed. 

Error  from  Superior  Court,  Troup  County ; 
J.  R.  Terrell,  Judge. 

Proceeding  by  State  against  Ed  Bckman. 
Judgment  against  Eckman.  From  the  over- 
ruling of  his  motion  for  a  new  trial,  he  brings 
error.    Affirmed. 

Arthur  Greer,  of  La  Grange,  for  plaintiff 
in  error. 

C.  El  Roop,  SoL  Gen.,  of  Carrollton,  for  the 
State. 

BLOODWORTH,  J.    AfDrmed. 

HROYI/ES,  P.  J.,  and  STSPHHNS,  J.,  con- 
cur. 
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(23  Ga.  App.  368) 

MAT  ▼.  SPEARS.    (No.  9835.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1919.) 

(Syllabus  hy  the  Court,) 

Assignments  of  Ekbob— Vkbdict. 

The  assignments  of  error  set  forth  in  the 
motion  for  new  trial  and  the  amendment  there- 
to, complaining  of  the  ruling  of  the  court  in  ex- 
cluding certain  testimony  as  therein  set  out  and 
of  certain  excerpts  from  the  charge  of  the  court, 
are  without  merit.  The  verdict  is  amply  sup- 
ported by  the  evidence,  and  the  trial  court  com- 
mitted no  error  in  overruling  the  motion  for 
new  trial. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  between  J.  C.  May  and  A.  R.  Spears. 
Judgment  for  the  latter,  motion  for  new  trial 
overruled,  and  the  former  brings  error.  Af- 
firmed. 

James  Humphreys,  of  Moultrie,  and  R.  A. 
Hendricks,  of  Nashville,  for  plaintiff  In  er- 
ror. 

Parker  &  Gibson,  of  Moultrie,  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(23  Ga.  App.  375) 

CANADY  T.  STATE.     (No.  10126.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1919.) 

(Syllalfus  hy  the  Court,) 

Homicide  ^=>309(3),  340(4)  —  Instbuction— 
Evidence— Voluntary  Manslaughitsr. 
Although  the  law  of  manslaughter  should 
not  be  given  in  charge  to  the  jury  in  a  case  in 
which  that  grade  of  homicide  is  not  involved, 
the  giving  of  instructions  thereon  is  not  prej- 
udicial, and  not  cause  for  a  new  trial  to  one 
convicted  of  voluntary  manslaughter,  when  the 
evidence  for  the  state  made  a  case  of  murder, 
and  none  of  the  evidence  nor  the  statement 
of  the  defendant  would  justify  an  acquittal. 

Error  from  Superior  Court,  Calhoun  Coun- 
ty;   W.  M.  Harrell,  Judge. 

Floyd  Canady  was  convicted  of  manslaugh- 
ter, and  he  brings  error.    Affirmed. 

C.  J.  Taylor,  of  Morgan,  for  plaintiff  in  er- 
ror. 

R.  0.  Bell,  Sol.  Gen.,  of  Cairo,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES.  P.  J.,  concurs. 
STEPHENS,  J.,  concurs,  dubitanta 


(28  Ga.  App.  236) 
COLLINS  et  aL  ▼.  FRAZIER.     (No.  9686.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

Jan.  15,  1919.) 

(Syllabus  by  the  Courts 

1.  Ck>NTRACTS  <@=>171(1),   264,   316(1),   319(1), 
324(2)--GoNSTRUcTioN— Entire    Contract— 

BEhlACH— RECOVEBT. 

Where  an  architect  enters  into  a  contract 
whereby  he  is  to  furnish  plans  and  specifica- 
tions, together  with  estimates  of  the  cost  for 
the  erection  of  a  building,  and  one  sum  is  to  be 
paid  for  the  entire  service,  this  constitutes  an 
entire  contract  (Spalding  County  v.  Chamber- 
hn,  130  Ga.  649,  61  S.  E.  533) ;  and  if,  after 
having  furnished  the  plans  and  specifications, 
he  should,  without  fault  on  the  part  of  the 
other  party,  or  what  would  amount  to  the  con- 
sent of  that  party,  fail  or  refuse  to  furnish  the 
estimates  contracted  for,  this  would  constitute  a 
breach  of  the  contract,  and  he  could  not  re- 
cover thereon  for  such  part  performance.  Ala. 
Gold  life  Ins.  Co.  v.  Garmany,  74  Ga.  51. 
When  a  breach  is  thus  occasioned,  the  other 
party  has  a  right  to  rescind  the  contract,  on 
notification  and  return  of  what  he  has  received, 
or  he  may  at  his  pleasure  abide  by  the  contract 
and  have  a  right  of  action  to  recover  damages 
for  the  breach ;  but  he  cannot  do  both.  But  if, 
after  such  breach,  he  not  only  retains  the  arti- 
cles received,  but  puts  them  to  his  own  use, 
this  is  equivalent  to  an  election  to  abide  by  the 
terms  of  the  original  contract,  and  he  there- 
after holds  under  those  terms  the  articles  actu- 
ally received.  Harden  v.  Lang,  110  Ga.  392, 
36  S.  E.  100. 

2.  Work  ano  Labob  «=>14(3),  27(3)— Partial 
Pebforhance  —  Liability  —  Quantum  Me- 

BUrr— EVIUENCE. 

Even  when  work  to  be  performed  under  an 
Indivisible  contract  has  not  been  done  according 
to  its  terms,  yet  if  the  service  is  received,  and 
is  of  benefit  to  the  party  receiving  it,  he  is  lia- 
ble in  a  sum  equal  to  the  value  of  the  service 
rendered  and  material  furnished,  and  the  party 
rendering  the  service  and  furnishing  the  materi- 
al may  recover  such  sum  in  a  suit  on  a  quantum 
meruit.  Ford  v.  Smith,  25  Ga.  675;  Sentell 
V.  Mitchell,  28  Ga.  190;  Southern  Railway  Ca 
V.  Branch,  9  Ga.  App.  311,  71  S.  E.  696.  In 
such  a  case  the  plaintiff  must  prove  the  value 
of  his  services,  and  the  defendant  may  prove 
anything  in  proper  reduction  thereol  Jacobus 
V.  Wood,  84  Ga.  638,  640,  10  S.  E.  1099. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  Ia  Bell,  Judge. 

Suit  by  C.  E.  Frazier  against  J.  S.  Collins 
and  others.  Verdict  for  plaintiff,  and,  from 
the  overruling  of  their  certiorari,  defend- 
ants except  and  bring  error.    Affirmed. 

C.  E,  Frazier  brought  suit  In  the  munici- 
pal court  of  Atlanta  against  J.  S.  and  C.  B. 
Collins,  alleging  that  he  is  an  architect,  and 
that  the  defendants  employed  him  to  pre- 
pare plans  and  specifications  for  a  building 
to  be  erected  by  them,  he  agreeing  to  pre- 
pare the  plans  and  specifications  for  a  price 
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that  he  would  consider  reasonable,  and  that 
he  thought  would  be  satisfactory  to  the  de- 
fendants ;  that,  about  60  days  after  the  plans 
and  specifications  had  been  prepared  and  de- 
livered to  the  defendants,  he  called  on  them 
for  a  payment,  stating  to  them  at  the  time 
that  his  charge  would  be  1%  per  cent,  of  the 
cost  of  the  building,  and  the  defendants  at 
that  time  paid  him  $100  on  account  The  pe- 
tition, as  amended,  alleged  that  the  defend- 
ants were  indebted  to  the  plaintiff  In  the 
sum  of  $437,  the  building  having  cost  approxi- 
mately $25,000.  He  afterwards  amended  his 
petition  by  adding  a  count  based  on  a  quan- 
tum meruit.  The  defendants  answered,  set- 
ting up  that  they  employed  the  plaintiff  to 
prepare  plans,  specifications,  and  estimates, 
he  agreeing  to  prepare  the  same  regardless  of 
price,  and  to  make  the  price  satisfactory  to 
the  defendants;  that  the  work  was  done 
in  a  very  unsatisfactory  manner,  and  they 
denied  indebtedness.  They  subsequently 
amended  their  answer  by  setting  up  that  the 
estimates  which  the  plaintiff  had  agreed  to 
prepare  were  not  prepared  according  to  con- 
tract; that  the  $100  paid  to  him  was  paid 
before  they  Itnew  or  had  opportunity  to 
know  of  the  errors  and  mistakes  in  the  es- 
timates; and  that,  by  reason  of  his  failure 
CO  make  the  estimates  with  any  reasonable 
care  and  skill,  he  had  broken  his  contract 
and  was  not  entitled  to  anything;  and  they 
prayed  for  a  Judgment  against  him  for  $100. 
Upon  the  trial  of  the  case  the  Jury  returned 
a  verdict  in  favor  of  the  plaintiff  for  $250. 
The  defendants  sued  out  certiorari,  and  they 
except  to  the  Judgment  of  the  superior  court, 
overruling  the  certiorari. 

Paul  S.  Etheridge  and  Moore  &  Branch, 
all  of  Atlanta,  for  plaintiffs  in  error. 

Bobt.  C.  &  Philip  H.  Alston,  of  Atlanta, 
for  defendant  in  error. 

JENKINS,  J.  (after  stating  the  facts  as 
above).    [1,2]  It  is  insisted  by  the  defend- 


ants that  the  trial  court  erred  in  refusing  to 
charge  the  Jury  as  follows : 

"If  you  believe,  from  the  evidence,  that  the 
plaintiff  was  employed  by  defendants  to  prepare 
plans,  specifications,  and  estimates,  then  I 
charge  you  that  this  would  be  an  entire  con- 
tract, and  that,  unless  the  plaintiff  in  good  faith 
and  with  reasonable  care  and  skill  performed 
all  of  the  contract,  then  he  cannot  recover  on 
any  part  of  the  contract" 

In  so  far  as  appears  from  the  evidence 
adduced  upon  the  trial  of  this  case,  the  plans 
and  specifications  furnished  by  the  plaintiff 
conformed  in  every  respect  to  the  require- 
ments of  the  contract,  and,  while  the  de- 
fendants introduced  testimony  tending  to 
show  that  the  estimates  furnished  by  the 
plaintiff  were  inaccurate,  the  undisputed 
evidence  shows  that  the  plans,  specifications, 
and  estimates,  as  furnished,  were  accepted 
and  retained  and  used  by  the  defendants  in 
the  erection  and  completion  of  the  building 
for  which  they  were  furnished,  and  that  no 
complaint  was  made  with  reference  thereto 
until  the  present  suit  was  instituted.  There 
was  ample  evidence  to  support  the  verdict; 
and,  under  the  rules  stated  in  the  headnotes, 
and  the  facts  of  this  case,  the  court  did  not 
err  in  refusing  to  give  to  the  Jury  the  charge 
requested  by  the  defendants.  The  ruling 
made  by  the  Supreme  Court  in  Spalding 
County  V.  Chamberlin,  130  Ga.  649,  61  S.  E. 
633,  is  not  in  confilct  with  the  holding  here 
made,  since  that  case  was  not  an  action  on 
a  quantum  meruit,  where  there  was  accept- 
ance and  use  of  a  portion  of  the  agreed  serv- 
ice, but  was  a  suit  based  upon  contract, 
where  no  such  fact  of  use  and  acceptance  . 
was  shown. 

The  other  exception,  which  is  taken  to  the 
charge  given,  is  governed  by  the  same  princi- 
ple, and  the  charge  is  not  subject  to  the  criti- 
cism made. 

Judgment  affirmed. 

WADB,  C.  J.,  and  LUKB,  J.,  concur. 
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(23  Ga.  App.  287) 

McELREATH  ▼.  GROSS  et  al.     (No.  9745.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  16,  1919.) 

(ByUalm9  5y  the  Court,) 

1.  Pbocess  ^=»ie8— "Malicious  Use  of  Le- 
gal Pbocess"— -"Malicious  Abuse  of  Le- 
gal Pbocess"— -Suit  fob  Damages. 

"MaliciooB  use  of  legal  process"  is  where  a 
plaintiff  in  a  civil  proceeding  employs  the  court's 
process  in  order  to  execute  the  object  which  the 
law  intends  for  such  a  process  to  subserve,  but 
proceeds  maliciously  and  without  probable  cause. 
In  a  suit  for  damages  growing  out  of  such 
malicious  use  of  process,  it  must  appear  that 
the  previous  litigation  has  finally  terminated 
against  the  plaintiff  therein. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Malicious 
Abuse  of  Process.] 

2.  Pbocess  <&==»168  — ''Malicious  Abuse  of 
Pbocess"— Suit  fob  Damages. 

**Maliciou8  abuse  of  legal  process"  is  where 
a  plaintiff  in  a  civil  proceeding  willfully  mis- 
applies  the  process  of  a  court  in  order  to  obtain 
an  object  which  such  a  process  is  not  intended 
by  law  to  effect  In  a  suit  for  damages  grow- 
ing out  of  such  a  perversion  of  the  court's  pro- 
cess, it  is  not  necessary  to  show  that  the  for- 
mer litigation  was  without  probable  cause,  or 
that  it  terminated  prior  to  the  institution  of  the 
suit  for  damages. 

8.  Malicious  Pbosecution  ^=s>49  —  Pbocess 

^=:>171  —  Malicious   Use  and   Abuse  of 

Pbocess— Action  fob  Damages— Petition. 

The  court  below  did  not  err  in  sustaining 

the  demurrer  as  applied  to  each  count  of  the 

t)etition. 

Error  from  Superior  Court,  Camden  Coun- 
ty;  J.  P.  Hlghsmith,  Judge. 

Action  for  damages  by  Emmett  McElreatn 
against  J.  H.  Gross  and  others.  General 
demurrer  to  petition  sustained,  suit  dismiss- 
ed, and  plaintiff  brings  error.    Affirmed. 

It  appears  that  an  ordinance  of  the  City 
of  Kingsland  imposed  certain  license  taxes 
for  doing  business  within  that  municipality; 
and  provided  for  Its  enforcement  by  fine  or 
labor  on  the  streets,  where  persons  liable 
to  the  tax  transacted  such  business  without 
first  obtaining  a  license  so  to  do;  that  Gross, 
Carleton,  and  others  filed  a  petition  for  in- 
junction against  Emmett  McElreath,  the 
mayor,  and  W.  H.  Jones,  the  marshal  of  the 
municipality,  in  which  they  alleged  that  the 
ordinance  was  void  as  not  being  authorized 
by  the  city's  charter,  that  petitioners  had 
been  arrested  and  fined  for  doing  business 
without  a  license,  and  that  they  had  sued 
out  writs  of  habeas  corpus  before  the  ordi- 
nary, but  that  the  mayor  had  notified  them 
that  he  would  continue  to  have  them  arrested 
if  they  attempted  to  do  business  without  a  li- 


cense, wherefore  they  prayed  that  the  defend- 
ants be  enjoined  from  further  arresting  or  try- 
ing them  under  said  ordinance.  On  the  Inter- 
locutory hearing  before  the  Judge  of  the  supe- 
rior court,  the  defendants  were  enjoined  as 
prayed.  That  Judgment  was  reversed  by  the 
Supreme  Court,  it  being  held  that  the  case 
fell  within  the  general  rule  that  a  court  hav- 
ing equitable  Jurisdiction  will  not  restrain 
by  injunction  a  prosecution  for  the  violation 
of  a  penal  ordinance,  nor  in  such  a  proceed- 
ing inquire  into  the  validity  of  the  ordinance, 
and  that  the  case  did  not  properly  come  with- 
in the  exceptions  to  such  general  rule  as  had 
in  some  instances  been  recognized.  See  Jones 
V.  Carlton,  146  Ga.  1,  90  S.  E.  278.  This  deci- 
sion of  the  Supreme  Court  was  made  the 
Judgment  of  the  court  below,  and,  after  the 
final  determination  of  the  injunction  pro- 
ceeding, the  said  Emmett  McElreath  institut- 
ed the  present  action  for  damages  against  the 
petitioners  in  that  proceeding,  alleging:  in 
the  first  count  that  the  former  proceeding 
was  without  probable  cause  and  was  a  mali- 
cious use  of  legal  process,  intended  only  to 
injure,  harass,  and  humiliate  the  petitioner 
in  his  administration  of  the  office  of  mayor, 
and  that  such  was  Its  effect.  The  second 
count  was  for  a  malicious  abuse  of  legal 
process,  the  averments  of  fact  setting  up  the 
right  of  action  being  substantially  the  same 
as  in  the  first  count,  except  that  a  lack  of 
probable  cause  as  to  the  former  proceeding 
was  not  alleged.  To  this  suit  for  damages 
all  the  pleadings  and  orders  In  the  former 
case  were  attached  as  exhibits.  The  defend- 
ants entered  a  general  demurrer  to  the  peti- 
tion, and  the  trial  Judge  sustained  the  demur- 
rer and  dismissed  the  suit,  assigning  as  his 
reason  therefor  that  the  Injunction  proceed- 
ing was  not  without  probable  cause,  and 
that  since  it  had  been  maintained  against 
the  defendants  in  their  official  capacity, 
the  present  individual  suit  by  the  plaintiff 
would  not  lie. 

Jas.  T.  Vocelle,  of  St  Marys,  for  plaintiff 
in  error. 

S.  C.  Townsend,  of  St  Marys,  and  Jas.  R. 
Thomas,  of  Jesup,  for  defendants  in  error. 

JENKINS,  J.  (after  stating  the  facts  as 
above).  [1]  1.  It  was  manifestly  not  error  to 
sustain  the  demurrer  so  far  as  the  first  count, 
pertaining  to  the  malicious  use  of  process, 
was  concerned.  The  lack  of  probable  cause 
is  one  of  the  necessary  elements  to  be  alleg- 
ed and  proved  in  an  action  of  this  character. 
In  the  case  of  Short  v.  6praglns,  104  Qa. 
628,  30  S.  B.  810,  the  Supreme  Court  said: 

**Where  an  equitable  petition  for  injuncticm 
and  the  appointment  of  a  receiver,  which  fairly 
and  honestly  set  forth  the  facts  relied  upon  by 
the  plaintiffs  therein,  was  presented  to  the 
Judge  of  the  superior  court,  who  entered  there- 
on an  order  sanctioning  the  petition,  reetrain- 
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!ng  the  defendants  as  prayed  and  appointing  a 
temporary  receiver,  this  action  by  the  judge 
afforded  condnsiTe  evidence  of  probable  cause 
for  the  bringing  of  the  snit,  although  at  an  in- 
terlocutory hearing  thereafter  had  the  order 
above  mentioned  was  rescinded  by  the  judge  as 
having  been  improvidently  granted  upon  the 
facts  alleged/* 

See,  also,  Georgia  Loan  ft  Trust  Co.  v. 
Johnst(Hi,  116  Ga.  628,  43  S.  E.  27. 

[2,  3]  2.  Nor  do  we  think  that  there  was 
error  in  sustaining  the  demurrer  in  so  far 
as  it  pertained  to  the  second  count  of  the  pe- 
tition, which  sought  to  set  up  a  malicious 
abuse  of  legal  process.  No  misapplication 
or  perversion  of  the  court's  process  is  made 
to  appear.  The  object  attained  in  suing  out 
the  petition  for  injunction  was  not  a  perver- 
sion of  that  process.  If  the  purpose  and 
effect  of  suing  out  the  process  had  been  to 
maliciously  injure,  harass,  and  humiliate 
the  plaintiff,  and  had  it  been  instituted  with- 
out probable  cause,  but  not  actually  put  to 
some  unauthorized  use,  there  would  have 
been  a  malicious  use  of  a  legal  process ;  but 
in  order  for  there  to  be  a  malicious  abuse 
of  process,  it  must  be  willfully  misapplied  or 
perverted  to  some  use  which  the  law  did  not 
iDtend  that  such  a  process  should  sub- 
serve. Brantley  t.  Rhodes-Haverty  Fur- 
niture Co.,  131  Ga.  276,  281,  62  S.  E.  222.  It 
does  not  appear  that  the  process  was  employ- 
ed for  any  purpose  other  than  that  which 
such  a  process  was  intended  by  law  to  effect, 
since  the  interlocutory  granting  of  the  injunc- 
tion as  prayed  was  the  sole  use  made  or  ob- 
ject attained.  As  to  what  the  present  de- 
fendants did,  the  allegations  end  there.  The 
mere  fact  that  the  institution  of  such  a  pro- 
ceeding and  the  granting  of  such  an  order 
might  of  itself  have  incidentally  caused  the 
^eorry,  annoyance,  and  humiliation  alleged, 
and  might  also,  as  charged  have  occasioned 
tbe  usual  trouble  and  expense  attending  such 
litigation,  could  not  be  taken  as  a  perver- 
sion or  misapplication  of  the  process.  But  if 
tbe  process  had  been  misapplied,  had  it  been 
perverted  to  another  and  different  use,  such 
as  the  law  did  not  intend  such  a  process  to 
subserve,  and  if  by  reason  of  such  perver- 
sion the  intended  worry,  trouble,  and  expense 
liad  resulted,  then  such  an  action  for  dam- 
ages as  is  now  referred  to  would  properly 
He.  In  maldng  clear  the  rather  fine  but 
Tital  distinction  which  it  is  here  sought  to 
allow,  the  statement  in  19  Am.  ft  Eng.  Ency. 
ILiaw  (2d  Ed.)  632,  quoted  by  the  Supreme 
Court  in  Brantley  v.  Rhodes-Haverty  Fur- 
niture Co.,  131  Ga.  276,  281,  62  S.  E.  222, 
225,  is  helpful: 

*'The  principal  distinction  between  an  action 
for  malicious  abuse  of  process  and  one  for  ma- 
licious prosecution  is  that  while  the  former 
lies  for  an  improper  use  of  the  process  after 
it  is  Issued,  the  latter  is  an  action  for  the  ma- 


licious suing  out  of  the  process  without  proba- 
ble cause." 

See,  also.  Porter  v.  Johnson,  96  Ga.  145, 
149,  23  S.  E.  123 ;  MuUins  ▼.  Matthews,  122 
Ga.  286,  50  S.  E.  101;  Clement  v.  Orr,  'i 
Ga.  App.  117,  60  S.  E.  1017. 

Judgment  affirmed. 

WADB^  C.  J.,  and  LUKE,  J,  ronc?ir. 


(23  Ga.  App.  330) 
McCAIN  V.  STATE.    (No.  10146.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23,  1919.) 

(SyllahuM  hy  the  Court,) 

1.  Pabts  of  Chaboe. 

When  read  in  connection  with  the  entire 
charge,  there  is  no  reversible  error  in  any  of 
the  extracts  therefrom,  of  which  complaint  is 
made  in  the  motion  for  new  triaL 

2.  Criminal  Law   ^s»1160  — Vebdict^Rk- 

.  VIEW.  v^ 

The  evidence  is  sufficient  to  support  the  veiv 
diet ;  and,  **the  verdict  having  been  approved  by 
the  trial  judge,  under  the  repeated  and  uniform 
rulings  of  this  court  and  of  the  Supreme  Court 
a  reviewing  court  is  powerless  to  interfere. 
When  the  verdict  is  apparently  decidedly 
against  the  weight  of  the  evidence,  the  trial 
judge  has  a  wide  discretion  as  to  granting  or 
refusing  a  new  trial;  but  whenever  there  is 
any  evidence,  however  slight,  to  support  a  ver- 
dict which  has  been  approved  by  the  trial  judge, 
this  court  is  absolutely  without  authority  to 
control  the  judgment  of  the  trial  court."  Toole 
V.  Jones,  19  Ga.  App.  24,  90  S.  R  732.  See 
Bradham  v.  State,  21  Ga.  App.  510,  94  S.  E. 
618,  and  cases  cited, 

3.  Criminal  Law  ^=>1064(3),  1151  — Motion 
FOB  New  Trial -~  Continuance  —  Disgbs- 
TioN— Sufficiency. 

The  ground  of  the  motion  alleging  error  in 
overruling  the  motion  to  continue  is  too  indefi- 
nite for  consideration  by  this  court  It  does 
not  even  give  the  name  of  the  absent  witness; 
nor  does  it  show  "that  he  has  been  subpoenaed ; 
*  *  *  that  his  testimony  is  material;  that 
the  witness  is  not  absent  by  the  permission,  di- 
rectly or  indirectly,  of  the  applicant;  that  he 
expects  he  will  be  able  to  procure  the  testimony 
of  the  witness  at  the  next  term  of  the  court; 
and  that  the  application  is  not  made  for  the 
purpose  of  delay,  but  to  enable  the  party  to 
procure  the  testimony  of  the  absent  witness**; 
nor  does  the  ground  of  the  motion  "state  the 
facts  expected  to  be  proved  by  the  witness." 
Pen.  0>de  1910,  |  967.  "Grounds  of  a  motion 
for  new  trial  should  be  complete  within  them- 
selves.'* Daniel  v.  Schwarzweiss,  144  Ga.  81, 
86  S.  E.  239  (1);  Copeland  v.  Ruff,  20  Ga. 
App.  218,  92  S.  E.  955  (2) ;  Bridges  v.  Griffin, 
20  Ga.  App.  599,  93  S.  E.  170  (2).  It  is  true 
that  there  is  attached  to  the  motion  for  a  new 
trial  what  purports  to  be  the  evidence  of  plain- 
tiff in  error  offered  on  a  motion  for  continu- 
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ance,  but  this  is  in  no  way  identified  as  a  part 
of  this  ground  of  the  motion  for  new  trial,  nor 
referred  to  therein  as  an  exhibit.  In  addition 
to  the  above,  from  the  case  of  Scaly  v.  State, 
1  Ga.  213  (1),  44  Am.  Dec  641,  to  Hilton  v. 
Haynes,  147  6a.  725  (2),  726  (2).  9&  S.  E.  220, 
our  Supreme  Court  has  decided  that  in  motions 
for  continuance  the  discretion  of  the  court  will 
be  interfered  with  only  in  extreme  cases.  In 
the  opinion  in  the  Sealy  Case,  supra,  1  Ga.  on 
page  2'xi»,  44  Am.  Dec.  641,  Judge  Lumpkin 
said:  "There  is  great  danger  of  doing  mischief 
by  revising  matters  of  this  kind,  which  should 
properly  be  confided  to  the  discretion  of  the 
court  below,  to  be  regulated  by  the  circumstanc- 
es of  each  particular  case.  No  precise  rule  can 
be  laid  down,  and  a  most  arbitrary  and  op- 
pressive exercise  of  this  discretion  must  be  made 
apparent  to  this  court,  before  it  will  interfere.** 
See,  also,  Blount  v.  State,  18  Ga.  App.  204, 
89  S.  E.  78  (1).  In  the  instant  case  we  cannot 
say  that  the  trial  judge  flagrantly  abused  his 
discretion. 

Error  from  City  Oourt  of  Carrollton ;  Jas. 
Beall,  Judge. 

Proceeding  by  the  State  against  Jess  Mc- 
Cain. From  the  Judgment,  McCain  brings  er- 
ror.   Affirmed. 

Emmett  Smith,  of  Carrollton,  for  plain- 
tiff in  error. 

Willis  Smith,  SoL,  of  Carrollton,  for  de- 
fendant in  error. 

BLGODWOBTH,  J.    Judgment  affirmed. 

BBOYLES»  P.  J^  and  STEPHENS,  J.,  con- 
cnr. 


<2S  Ga.  App.  299) 

HARBIS  v.  UNION  COTTON  MILLS. 
(No.  9877.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  le,  1919.) 

(Syttahu4  Jnf  *h^  Court,) 

1-  Parent  and  CJhild  ^=»7 (3)— Personal 
Injubt  to  Child— Parent's  Right  of  Ac- 
tion. 
Where  a  father  hires  his  minor  son  to  an 
employer  to  do  certain  work,  and  the  employ- 
er, without  the  consent  of  the  father,  puts  the 
son  to  a  different  and  more  hazardous  employ- 
ment, and  the  son  is  injured,  the  father  has  a 
cause  of  action  in  his  own  behalf  against  the 
employer  for  the  recovery  of  such  diminution 
of  the  child's  eamiag  capacity,  between  the 
date  of  the  injury  and  the  date  of  his  attaining 
his  majority,  as  the  injury  may  have  occasion- 
ed. Braswell  v.  Garfield  Cotton  Oil  Mill  Co., 
7  Ga.  App.  167,  66  S.  E.  539. 

2.  Master  and  Servant  ^=>230(7)— Minor 
Employ^  —  Contributory  Neoligencb  — 
Personal  Injury. 

But  where  a  minor,  such  as  indicated,  has 
been  injured,  and  suit  for  damages  is  maintain- 


ed in  his  own  behalf,  the  fact  that  his  employer 
might  have  changed  the  work  and  duties  of  his 
employment  would  not  have  the  effect  of  having 
relieved  the  plaintiff  of  the  duty  on  his  part  to 
exercise  that  degree  of  intelligence,  knowledge, 
and  judgment  actually  possessed  by  him;  and 
thus,  in  such  a  suit,  proof  of  such  change  of 
employment  would  not,  of  itself,  furnish  a 
ground  of  recovery,  where  it  also  appears  that 
the  injury  complained  of  was  brought  about  by 
the  plaintiff's  own  inexcusable  negligence.  Wil- 
der V.  Miller,  128  Ga.  139,  57  S.  E.  309  (3); 
Hendrickson  v.  Louisville  &  Nashville  R.  Co., 
137  Ky.  562, 126  S.  W.  117,  30  L.  R.  A.  (N.  S.) 
311,  and  case  note. 

3.  Master  and  Servant  ^==>155(1)— Employ- 
ment OF  Minor  Servants— Warning — ^Lu- 
bility. 

If  the  danger  was  so  patent  and  obviona 
that  it  must  necessarily  have  been  as  easily 
known  to  the  servant  as  to  the  master,  the  lat- 
ter will  not  be  liable  for  his  failure  to  give  warn- 
ing. Crown  Cotton  Mills  v.  McNaUy,  123  Ga. 
35,  51  S.  £.  13;  Williams  v.  Atlantic  Coast 
Line  R.  Co.,  18  Ga.  App.  120,  89  S«  S.  158; 
26  eye.  1171. 

4.  Master  and  Servant  ^s»154(1)^Injury 
to  Sbbvakts— Contributory  Neoligencb— 
Nonsuit. 

According  to  the  plaintilf  s  evidence,  he  was 
at  the  time  of  the  injury  an  ordinarily  develop- 
ed boy  of  average  intelligenoe,  lacking  two 
months  of  being  16  years  of  age.  He  had  work- 
ed in  the  mill  for  a  period  of  several  months, 
and  for  half  of  each  day,  for  a  period  of  three 
weeks,  had  been  engaged  at  work  with  the  par- 
ticular machinery  by  which  he  was  injured. 
None  of  the  alleged  acts  of  negligence  on  the 
part  of  the  master  are  substantiated  by  the 
evidence  of  the  plaintiff  save  the  allegation  as 
to  the  failure  of  the  master  to  give  warning  of 
the  danger.  The  plaintiff  necessarily  must  have 
known  that  to  place  his  hand  within  the  rapid- 
ly revolving  open  machinery,  with  which  he  was 
necessarily  familiar,  would  be  a  dangerous  act 
Viewing  the  entire  evidence  as  presented,  with 
all  reasonable  inferences  properly  deduciUe 
therefrom,  the  court,  in  our  opinion,  did  not 
err  in  granting  a  nonsuit.  See  Crown  Cotton 
MiUs  V.  McNally,  123  Ga.  35^  51  S.  E.  13;  Id. 
127  Ga.  404,  56  S.  E.  452,  in  which  the  facts 
involved  were  very  similar  to  the  evidence  here 
presented. 

Error  from  Superior  Court,  Walker  Conn- 
ty;   Moses  Wright,  Jndge. 

Action  by  James  Harris  against  Union 
Cotton  Mills.  Judgment  for  defendants,  and 
plaintiff  brings  error.     Affirmed. 

W.  B.  Mann,  of  Dalton,  and  Rosser  ft 
Shaw,  of  La  Fayette,  for  plaintiff  in  error. 

W.  M.  Henry,  of  Rome,  and  Shattnck  ft 
Shattuck,  of  La  Fayette,  for  defendant  in  er^ 
ror. 


JBNKINS,   J.     Judgment  affirmed. 
WADE,  O.  J.,  and  LTJKB,  J.,  concur. 
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WATKINS  et  al.  v.  JUSTICE)  et  aL 
(No.  10156.) 

(Supreme  Court  of  South  Carolina.    Feb.  d» 

1919.) 

1.  Appeal  and  Ebbob   ^=»1022(1)— Rbvibw— 
Action  at  Law. 

In  action  for  partition,  where  pleadings 
raised  le^l  issue  and  made  it  action  for  re- 
covery of  realty,  finding  of  trial  judge,  approv- 
ing master's  report,  is  condusive  if  there  is 
any  evidence  to  sustain  it. 

2.  DowEB   ^=»44— Right  of  Wot&— Oonvet- 
AifCE  BT  Husband. 

Where  legal  title  to  land  was  at  one  time 
in  husband  during  coverture,  dower  right  of 
wife  attached,  and  she  is  entitied  thereto  de- 
spite conveyance,  in  absence  of  any  fact  on 
her  part  defeating  her  claim. 

3.  DowEB   «=»71(2)  —  Action  to  Recovkb 
Realty— A  dhbasurehent. 

In  action  for  partition,  made  action  for  re- 
covery of  realty  by  pleadings,  where  all  parties 
interested  are  before  court,  dower  of  wife  of 
one  in  chain  of  title  can  be  admeasured. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County;  James  B.  Peurifoy,  Judge. 

Action  by  J.  M'.  Watkins  and  others 
against  W.  M.  Justice  and  others.  From 
judgment  for  plaintiff,  defendants  appeal. 
Modified  and  aflDrmed. 

J.  R.  Earle,  of  Walhalla,  for  appellants. 
Stribling  &  Dendy,  of  Walhalla,  for  re- 
spondents. 

WATTS,  J.  This  is  an  action  for  parti- 
Hon  of  two  tracts  of  land,  one  containing 
135  acres,  Imown  as  the  Thomas  Watkins 
home  place,  and  the  other  containing  5  acres, 
known  as  the  Eliza  Watkins  place.  The 
plaintiffs  allege  that  they,  with  the  defend- 
ants, except  W.  M.  Justice,  are  tenants  in 
common  in  these  lands,  and  ask  for  parti- 
tion, and  demand  accounting  from  Sarah  Wat- 
kins, defendant,  in  possession,  for  rents  and 
profits.  J.  M.  Watkins  claims  also  to  own 
in  his  own  right  the  share  of  Nisea  Watkins. 
Defendants  deny  that  plaintiffs  have  any 
right  on  the  135-acre  tract,  and  allege  that 
oarah  Watkins  Is  the  sole  owner  of  the  same. 
After  Issue  joined  the  cause  was  referred  to 
the  master  to  hear  and  determine  all  issues 
of  law  and  fact,  and  report  the  same.  The 
master  made  his  report,  wherein  he  found 
that  W.  M.  Justice  owned  in  fee  the  135- 
acre  tract,  by  virtue  of  a  deed  of  conveyance 
executed  and  delivered  to  him.  Since  the 
commencement  of  this  action,  by  Sarah  Wat- 
kins, and  that  the  6-acre  tract  was  subject 
to  partition  amongst  the  heirs  at  law  of 
Eliza  Watkins,  deceased,  and  recommended 
a  sale   thereof  for  partition.     He  further 


found  that  J.  M.  Watkins  was  not  an  Inno- 
cent purchaser  for  value  without  notice  of 
the  share  of  Nisea  Watkins,  but  found  that 
she  had  conveyed  her  Interest  prior  to  Sarah 
Watkins. 

After  the  master  had  filed  his  report  ex- 
ceptions were  duly  filed  and  the  cause  was 
heard  by  his  honor  Judge  Peurlfoy,  who 
by  his  decree  filed  April  26,  1918,  overruled 
all  exceptions,  and  approved  and  confirmed 
said  report  of  said  master.  After  entry  of 
judgment,  appellants  appeal,  and  by  four  ex- 
ceptions Impute  error. 

[1]  All  of  the  exceptions  are  overruled  ex- 
cept exception  4,  for  the  reason  that  the 
pleadings  raised  a  legal  issue,  and  made  it 
an  action  for  the  recovery  of  real  estate,  and 
the  finding  of  the  circuit  judge  is  conclusive, 
if  there  Is  any  evidence  to  sustain  his  finding, 
and  there  Is.  In  addition  to  this  we  have 
the  concurring  finding  of  the  master  and  cir- 
cuit judge,  and  the  appellants  fall  to  satisfy 
this  court  that  the  finding  is  against  the  pre- 
ponderance of  the  evidence. 

[2]  So  much  of  exception  4  as  raises  the 
point  that  Cella  Watkins,  the  widow  of  John 
Watkins,  is  barred  of  dower,  according  to 
the  finding  of  circuit  court,  must  be  revers- 
ed. The  record  shows  that  the  legal  title  to 
land  conveyed  was  at  one  time  in  John  Wat- 
kins during  coverture  with  Cella,  and  the 
dower  right  of  Celia  attached  therein,  and 
the  record  falls  to  disclose  any  fact  on  her 
part  that  would  defeat  her  daim  thereto. 

[3]  All  of  the  parties  being  before  the  court 
her  dower  can  be  admeasured  In  this  pro- 
ceeding. With  this  modification  as  to  dower, 
the  judgm^it  of  circuit  court  Is  aflarmed. 

Modified. 

GARY,  C.  J.,  and  HYDRICK,  FRASBR, 
and  GAGB,  JJ.,  concur. 


(Ill  S.  C.  484) 

BALLENGBR    v.    FISK-CARTBR   CONST. 

00.     (No.  1014a) 

(Supreme  Court  of  South  Carolina.     Feb.  3, 

1919.) 

Masteb  Amy  Sebvant  ids>286(39),  288(11), 
289 (37)— Neoligbxce— Contributory  Neo- 
LIGENOE-— Assumption  of  Risk— Questions 

FOB  JUBT. 

Questions  of  negligence,  contributory  negli- 
gence, and  assumption  of  risk  held  under  the 
evidence  for  the  jury,  where  a  construction  com- 
pany ordered  an  inexperienced  laborer  to  go 
on  a  car  of  lumber  and  take  the  brakes  off,  and 
it  ran  down  a  grade  into  a  post,  causing  his 
death. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  John  S.  Wilson. 
Judge. 
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Action  by  J.  L.  Ballenger,  administrator 
of  Foster  Simpson,  deceased,,  against  the 
Flsk-Oarter  Construction  Company,  for  death 
of  deceased  when  a  car  of  lumber  ran  down 
a  grade  Into  a  post,  after  he  as  directed  un- 
loosed the  brakes,  the  track  being,  it  was 
claimed,  ley  and  slippery.  Judgment^  for 
plaintiff,  and  defendant  appeals.     Aflarmed. 

Slrrine  ft  Nettles,  of  Greenville,  tor  appel- 
lant 

Martin  &  Uenry,  of  Greenyllle,  for  respond- 
ent. 

WATTS,  J.  This  is  an  action  for  dam- 
ages, by  plaintiff  against  the  defendant,  for 
death  resulting  from  personal  injuries  sus- 
tained by  plaintiff's  intestate,  Foster  Simp- 
son, January  7,  1018,  while  engaged  as  a 
laborer  by  the  defendant.  The  case  was  tried 
before  Judge  Wilson  and  a  jury,  and  resulted 
In  a  verdict  in  favor  of  the  plaintiff  for  $2,000. 
At  the  close  of  plaintiff's  testimony,  a  motion 
for  a  nonsuit  was  made  by  the  defendant,  and 
refused  by  his  honor. 

After  entry  of  judgment,  defendant  appeals, 
and  complains  of  error  by  9  exceptions.  At 
the  hearing  in  this  court  appellant  abandon- 
ed exceptions  2,  6,  and  9.  The  remaining 
exceptions  assign  error  in  refusal  of  the  de- 
fendant's motion  for  a  nonsuit,  and  the 
Judge's  charge,  and  may  be  considered  in 
three  propositions:  (1)  That  there  Is  no  tes- 
timony tending  to  establish  any  negligence, 
as  alleged  on  the  part  of  the  defendant. 
(2)  The  testimony  for  the  plaintiff  shows 
that  the  injury  was  due  solely  to  the  negli- 
gence of  the  deceased,  (d)  The  testimony 
for  the  plaintiff  shows  that  the  deceased  la- 
borer assumed  the  risk  of  injury  under  the 
dkrcumstancea  This  exception  cannot  be 
sustained.  The  evidence  shows  that  the 
place  was  dangerous,  and  that  the  defend- 
ant required  the  plaintiff's  intestate  to  do  a 
dangerous  thing,  In  a  dangerous  way,  and 
the  jury  were  justified,  under  the  law  and 
evidence  in  the  case,  that  the  pleas  of  con- 
tributory negligence  and  assumption  of  risk 
could  not  avail. 

The  evidence  shows  that  the  deceased  was 
an  ignorant,  inexperienced  servant,  as  to 
this  particular  work;  that  he  was  neither 
warned  nor  instructed  by  the  master;  that 
the  master  selected  the  place,  the  fellow 
laborer's  implements,  and  placed  the  deceas- 
ed, who  was  ignorant  And  inexperienced  and 
did  not  realize  the  unsafe  conditl<«is  and 
surroundings  in  whicdi  the  master  had  placed 
him.  The  evidence  shows  that  he  was  an  or- 
dinary laborer,  a  country  laborer,  without 
experience  in  handling  cars  or  in  railroad- 
ing. The  master  selected  four  laborers  from 
the  crowd,  and  ordered  deceased  to  go  upon 
the  cars  and  *'take  the  brakes  off." 

The  master  put  an  extraordinary  piece  of 


work  upon  the  deceased,  and  the  deceased 
did  the  work  imposed  upon  him,  under  aud 
in  presence  of  master's  representative.  His 
honor  made  no  mistake  in  submitting  to  the 
jury,  under  the  evidence  in  the  case,  for  thdr 
determination,  whether  the  defense  of  the 
pleas  of  contributory  negligence  or  asGnimp- 
tlon  of  risk  was  made  out  Neither  do  we 
see  any  error  in  any  particular  in  his  hon- 
or's charge. 

All  exceptl(His  are  overruled,   and  judg- 
ment affirmed. 

HTDRICK,    FRASER,    and    GAGE»    JJ^ 
concur. 

GARY,  C.  J^  did  not  sit 


(111  8.  C  4CT) 

DREHBR  et  aL  v.  COLUMBIA  MILLS  CO. 

(No.  10157.) 

(Supreme  Court  of  South  Carolina.    F^b.  7, 

1919.) 

1.  Appeal  and  Ebvob   ^s»995— Weioht  or 
Evi  DSNCB— Review  . 

The  Supreme  Court  cannot  consider  where 
the  preponderance  of  the  testimony  lies. 

2.  Neolioenoe   ^=>136(14)  —  Question  fob 

JUBT. 

Whether  a  watchman  was  negligent  in  waiv- 
ing a  club  In  front  of  horse  while  telling  plain- 
tiff he  could  not  use  a  private  way,  whereupon 
horse  hacked  wagon  into  a  dangerous  excava- 
tion, hM  for  jury. 

8.  Appeal  and  Esbob  ^=»215(3)— Mattbbs 
Reviewable  —  Saving  Objections  —  In- 
steucttonb. 

If  the  trial  judge  miastates  the  iasues,  bia 
attention  must  be  called  to  it  or  the  error  la 
waived. 

4.  Neougence  ^=s>61(2)— Pboxihate  Oausk 
—Acts  of  Thibd  Pebbons. 
If  a  watchman  for  defendant  was  negligent 
in  brandishing  his  dub  in  front  of  a  horse  while 
telling  the  driver,  plaintiff,  that  he  could  not 
drive  on  the  defendant's  premises,  causing  the 
horse  to  back  the  wagon  into  a  dangerous  ex- 
cavation on  the  property  of  a  third  person,  de- 
fendant cannot  excuse  himself,  on  the  ground 
that  the  death  trap  was  set  by  such  third  per- 
son. 

Appeal  from  Common  Fleas  Circuit  Court 
of  Richland  County;    M.  S.  Wbaley,  Judge. 

Action  by  Mamie  Dreher  and  her  husband 
against  the  Columbia  Mills  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Wm.  MUott  and  James  H.  Fowles,  both  of 
Columbia,  for  appellant 

A.  W.  Holman  and  A.  F.  Spigner,  both  of 
Columbia,  for  respondents. 
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FBASER,  J.  [1]  There  was  evidence  tbat 
the  plahitl£F  was  going  along  Gist  street  in 
the  city  of  Colambla;  that  Qist  street  ran 
through  the  yard  of  the  defendant  mills  com- 
imny ;  that  the  street  had  gates  at  both  the 
entrance  into  and  exit  of  the  street  from  the 
IniU  yard;  that  the  gate  of  entrance  was 
open ;  that  as  the  plaintiff  was  going  through 
the  gate  a  watchman  of  the  defendant  said 
to  the  plaintiff,  "You  can't  go  through 
there;**  that  plaintiff  asked  permission  to 
go  far  enough  to  turn  round,  and  that  an- 
other watchman  ran  up  brandishing  a  stick, 
and  ordered  the  plaintiff  to  go  back;  that  the 
second  watchman  came  so  close  to  the  horse 
and  used  sudi  threatening  gestures  that  it 
frightened  the  horse,  and  it  went  backwards 
out  of  the  gate  and  ran  the  wagon  off  of  the 
street  and  down  the  ^nbankment,  whereby 
tbe  plaintiff  sustained  serious  injuries.  Much 
of  this  was  denied,  but  t^s  court  cannot 
consider  the  preponderance  of  the  testimony. 

[2]  The  defendant  made  a  motion  for  the 
direction  of  a  verdict  on  the  ground  that 
there  has  been  no  negligence  of  any  agent  of 
the  defendant  acting  within  the  scope  of  his 
authority.  The  motion  was  refused,  and  this 
refusal  constitutes  the  first  exception.  The 
second  watchman,  Mr.  Spigner,  said: 

''I  am  employed  as  watchman  at  the  Colum- 
bia Mills,  and  It  is  my  duty  to  stop  all  from 
coming  into  the  millyard,  except  employ^  of 
the  mill." 

Thwe  is  testimony,  therefore,  that  the 
watchman  was  acting  in  the  line  of  employ- 
ment Now»  did  Mr.  Spigner  wave  the 
stick  at  the  horse?  Did  he  wave  it  close 
enough  to  the  horse  to  frighten  him?  Was 
it  negligence  to  do  so,  in  view  of  the  fact 
that  there  was  a  dangerous  excavation  Just 
in  the  rear  of  the  wagon?  All  of  these 
questions  were  for  the  Jury,  and  we  cannot 
set  aside  their  findings.  This  exception  can- 
not be  sustained. 

The  second  exception  is  as  iollows: 


ground  that  the  trap  was  set  by  a  third  per- 
son.   The  proximity  of  a  death  trap  calls  for 
greater  care. 
The  Judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
GAQJB3,  JJ.,  concur. 


honor  erred  when  he  charged  the  jury 
that  if  the  plaintiff  had  acquired  the  right  to 
go  upon  the  defendant's  property  this  right 
could  not  be  negligently  revoked,  when  there 
is  no  allegation  in  the  complaint  that  the 
plaintiff  acquired,  or  that  the  defendant  revok- 
ed, a  license  to  go  upon  its  property,  and  when 
the  allegation  and  proof  was  that  the  plaintiff 
was  injured  by  a  fall  down  a  steep  and  danger- 
ous embankment  near  one  of  the  streets  of  Co- 
lumbia, and  not  on  the  defendant's  property." 

This  exception  cannot  be  sustained. 

rS]  The  rule  is  that  if  the  trial  Judge  mis- 
states the  issues,  his  attention  must  be  called 
to  it  or  the  error  is  waived. 

[41  The  second  part  of  this  exception  is 
really  another  exception,  but  it  cannot  be 
sustained.  A  man  cannot  excuse  himself 
for  throwing  one  into  a  death  trap  on  the 


(111  S.  C.  4?Q> 

AUGHTRY  V.  CITY  OF  COLUMBIA 
(No.  10145.) 

(Supreme  Court  of  South  Carolina.    Feb.  1, 

1919.) 

1.  Neougbnoe  ^=»117— Contbibtjtoby  Neg- 
ligence—Pleading. 

Contributory  negligence  ordinarily  is  an  af- 
firmative defense. 

2.  Municipal  Corpobations  <S=»800(1)— In- 
juries ON  Sidewalk— Negligence— Pbox- 
IVATE  Cause. 

To  render  city  liable  for  injuries  to  pedes- 
trian from  slipping  on  banana  peel  on  sidewalk, 
city  must  not  only  have  been  negligent,  but  its 
neglijrence  must  have  been  proximate  cause  of 
injuries. 

a  Municipal  Cobporations     ^=:>821(20)  — 
Injubies  on  Sidewalk  —  CJontbibutoby 
Negligence— DiBEcnoN  op  Verdict. 
Where   pedestrian,   injured   in   slipping  on 
banana  peel  on  sidewaJk,  to  prove  negligence  by 
defendant  city   relied  upon  things  which   also 
proved  contributory  negligence  on  her  part,  ver- 
dict dionld   have  been  directed   for  city;    ac- 
tion having  been  brought  under  statute  requir- 
ing proof  she  did  not  negligently  contribute  to 
her  own  injuries. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;    M.  S.  Whaley,  Judge. 

Action  by  Mrs.  B.  EL  Aughtry  against  the 
City  of  Columbia.  From  Judgment  for  plain- 
tiff, defendant  appeals.     Reversed. 

C.  S.  Monteith,  of  Columbia,  for  appellant 
James  H.  Hammond  and  J.  S.  Vemer,  both 
of  Columbia,  for  respondent. 

FRASER,  J.  This  is  an  action  for  person- 
al injuries.  The  plaintiff  was  walking  up 
Main  street,  in  the  city  of  Columbia,  on  a 
paved  sidewalk.  She  stepped  on  a  piece  of 
banana  peeling  lying  on  the  sidewalk  and 
slipped  and  fell  to  the  sidewalk,  and  broke 
her  arm  and  otherwise  injured  herself,  and 
brought  this  action  for  damages. 

The  plaintiff  testified: 

^  live  at  2017  Main  street  On  the  morning 
of  June  10,  1017,  between  7  and  8  a.  m.,  while 
walking  along  the  sidewalk  on  Main  street  go- 
ing to  store  of  H.  D.  Cooper,  I  slid  or  slipped 
on  a  banana  peel  and  fell  to  the  pavement  It 
was  good  daylight  and  sidewalk  was  paved. 
My  foot  slipped  from  under  me,  and  I  fell  on 
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my  left  side,  breaking  my  arm  and  otherwise 
bruising  mjrselt  M>.  Oooper  helped  me  up. 
My  arm  pained  mo  very  much  at  the  tin^e  and 
have  never  since  that  time  been  much  good  to 
me.  Policemen  pass  my  house  all  the  time, 
about  every  half  hour,  or  something  of  that 
kind.  I  saw  policeman  passing  there  the  aft- 
ernoon before  I  was  Injured.  The  scavenger 
wagons  come  right  early,  about  8  o'clock.  The 
banana  peeling  was  a  black,  rotten  peeling,  all 
dusty  and  full  of  dirt.  It  was  an  old  peeling. 
It  was  l3ring  not  quite  tniddleways  of  the  pave- 
ment, and  it  had  dust  on  it 

"I  did  not  have  anything  but  myself.  I  had 
a  dollar  bill  in  my  hand,  and  that  was  all  I 
had,  and  I  was  just  going  along  in  front,  going 
along  slowly,  lliere  was  nothing  to  hurry  me. 
I  live  on  Main  street  near  where  I  got  hurt. 
Policemen  pass  my  house  all  the  time,  every 
half  hour,  or  hour.  I  see  them  pass  my  house 
every  day.  Scavenger  wagons  come  by  our 
house  before  8  o'clock  and  take  up  trash  from 
the  street" 

Cross-examination:  "I  do  not  know  when 
the  peeling  was  put  on  the  sidewalk.  I  did  not 
see  it  before  I  slipped  on  it  My  eyesight  is 
very  good.  I  did  not  examine  the  banana  peel- 
ing until  after  I  had  fallen.  I  went  back  and 
looked  at  it  The  sidewalk  at  that  point  is  the 
regular  size  of  sidewalks  on  Main  street.  It 
is  a  nice  paved  sidewalk,  and  there  is  nothing 
the  matter  with  it.  I  saw  the  peeling  after  I 
stepped  on  it  and  my  foot  rubbed  It  on  the  ride- 
walk." 

There  was  farther  testimony  to  the  effect 
that  the  throwing  of  a  banana  peeling  on 
the  sidewalk  was  forbidden  by  city  ordi- 
nance; that  a  policeman  was  required  to 
walk  over  that  sidewalk  every  45  minutes  and 
it  was  his  duty  to  remove  such  things  from 
the  sidewalk;  that  the  driveway  was  swept 
by  the  dty,  but  that  the  city  relied  upon  the 
property  owners  to  sweep  the  sidewalk ;  that 
the  banana  peeling  was  lying  in  plain  view, 
and  there  were  no  other  obstructions. 

At  the  close  of  the  testimony,  the  defend- 
ant moved  for  a  direction  of  a  verdict  The 
statute  under  which  this  action  is  brought 
reads: 

"Causei  of  Action  for  Damagei  from  Defects 
In  Streets,  Mismanagement^  etc.— Any  person 
who  shall  receive  bodily  injury,  or  damages  in 
his  person  or  property,  through  a  defect  In  any 
street,  causeway,  bridge  or  public  way,  or  by 
reason  of  defect  or  mismanagement  of  anything 
under  control  of  the  corporation  within  the  lim- 
its of  any  town  or  dty,  may  recover,  in  an  ac- 
tion against  the  same,  the  amount  of  actual 
damages  sustained  by  him  by  reason  thereof. 


If  any  sudi  defect  in  a  street,  causeway  or  bridge 
existed  before  sudi  Injury  or  damage  occurred, 
such  damage  shall  not  be  recovered  by  the  per- 
son so  injured  if  his  load  exceed  the  ordinary 
weight:  Provided,  the  said  corporation  shall 
not  be  liable  unless  such  defect  was  occasioned 
by  its  neglect  or  mismanagement:  Provided 
further,  sudi  person  has  not  in  any  way  brought 
about  any  such  injury  or  damage  by  his  or  her 
own  negligent  act  or  negligently  contributed 
thereto." 

[1-3]  Ordinarily,  contributory  negligence  Is 
an  afSrmatlve  defense;  but  this  statute  re- 
quires the  plaintiff  to  allege  and  to  prove 
that  she  did  not  negligently  contrlbnte  to  her 
own  Injury.  Whether  the  presence  of  the 
banana  peeling  on  the  sidewalk  was  evidence 
of  negligence  on  the  part  of  the  defendant  or 
not  Is  Immaterial.  The  evidence  shows  that 
the  defect  was  obvlons.  It  did  not  require 
expert  supervision  to  detect  the  banana  peel- 
ing, or  to  know  of  Its  danger.  If  the  policeman 
should  have  seen  it,  then  the  plaintiff  should 
have  seen  it  If  it  was  negligence  in  the 
dty,  then  it  was  contributory  negligence  in 
the  plaintiff.  There  is  no  evidence  to  show 
that  the  peeling  was  on  the  sidewalk  when 
the  policeman  passed.  All  the  case  shows  is 
that  the  peeling  was  there  when  the  plaintiff 
stepped  on  it.  There  is  nothing  in  the  case 
to  show  that  the  dty  had  put  it  there  or 
could  have  prevented  it  by  the  utmost  care. 
It  is  said  that  the  dty  did  not  sweep  Its 
sidewalks.  The  defendant  must  not  only  be 
negligent,  but  its  negligence  must  be  the 
proximate  cause  of  the  injury.  There  Is 
nothing  in  the  case  to  show  that  the  banana 
peeling  would  not  have  been  there  at  the  un- 
fortunate moment,  even  if  the  sidewalk  had 
been  swept  dally.  There  was  no  evidence 
that  the  dty  was  guilty  of  any  negligence 
that  was  the  proximate  cause  of  the  in- 
Jury.  The  right  of  action  is  based  upon  the 
negligence  or  mismanagement  which  was  the 
proximate  cause  of  the  Injury.  Those  things 
relied  upon  to  prove  negligence,  if  they  did 
prove  negligence,  would  also  prove  contribu- 
tory negligence. 

The  verdict  should  have  been  directed  in 
favor  of  the  defendant,  and  the  judgmoit  Is 
reversed. 

HYDRICK,  WATTS,  and  OAOE»  JJ.,  con- 
cur. 
GARY,  C.  J^  did  not  sit 


s.a) 
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OILIilAM  y.  BLACK.    (No.  10160.) 

(Supreme  Ckmrt  of  South  Carolina.    Feb.  4« 

1919.) 

1.  Afpbai.  and   Bbbob   ^s9882(1^— IifyrcED 
Erbob. 

Party  cannot  complain  that  presiding  judge 
separated  equitable  and  legal  issues  and  re- 
stricted evidence  before  jury,  where  judge  did 
so  upon  his  suggestion  and  with  his  consent. 

2.   TBIAL    ^=»3  —  ElQUITABLX  ISSUES  —  SUB- 
laSSION  TO  JUBT. 

Where  legal  and  equitable  issues  in  case 
were  separable,  there  was  no  error  in  not  al- 
lowing jury  to  pass  upon  testimony  going  to 
prove  equitable  defense. 

Appeal  from  Common  Pleas  Circait  Coart 
of  Barnwell  County ;  Earnest  Moore,  Judge. 

Action  by  T.  J.  Gilliam  against  W.  Riley 
Black.  Judgment  for  plaintiff,  and  defend- 
ant  appeals.    Affirmed. 

O.  M.  Greene  and  C.  Carroll  Siouns,  both 
of  Barnwell,  for  appellant 

James  B.  Davis  and  J.  O.  Patterson,  Jr., 
both  of  Barnwell,  for  respondent 

WATTS,  J.  This  is  an  action  to  recover 
on  a  general  warrant  contained  in  a  deed 
fr(»n  defendant  to  the  plaintiff  after  issues 
joined.  The  case  was  tried  before  Judge 
Moore  and  a  jnry,  and  resulted  in  a  verdict 
in  favor  of  the  plaintiff  for  the  sum  of 
$274.85.  After  entry  of  judgment,  defendant 
appealsL 

At  the  opening  of  the  trial  Judge  Moore 
construed  the  pleadings  to  contain  separable 
legal  and  equitable  issues,  and  would  only 
submit  to  the  jury  such  evidence  deemed  by 
him  to  be  responsive  to  the  legal  issue,  and 
in  construing  the  first  deed  merged  in  the 
second  deed  to  be  one  granting  a  specific  num- 
ber of  acres  and  that  the  defendant  would  be 
liable  for  damages  for  any  deficiency  in  said 
acreage.  The  exceptions  summarized  impute 
error  to  the  presiding  judge  in  separating  the 
Issues  and  restricting  the  evidence  before 
jury  and  in  his  rulings  in  these  particulars. 

After  all  of  the  evidence  was  in,  the  eq- 
uitable issues  were  fully  inquired  into  by 
his  honor,  who  decided  the  same,  and  then 
submitted  the  legal  issues  to  the  jury. 

[1, 2]  The  exceptions  cannot  be  sustained 
that  insist  that  the  jury  should  have  been 
allowed  to  pass  upon  the  testimony  going  to 
prove  an  equitable  defense.  Appellant  did 
not  ask  his  honor  to  withdraw  the  case  from 
the  jury.  Neither  did  the  court  do  so.  But 
appellant's  counsel  suggested  to  the  court 
"that  the  only  question  is  trying  the  equita- 
ble issue  before  your  honor,"  and  in  reply  to 
this  the  court  said,  *'You  gentlemen  agree  to 
that?"  and  the  reply  of  appellant's  counsel 


was,  *'Tes,  sir;  we  agree  to  that"  There- 
upon the  court,  in  accordance  with  this  sug- 
gestion and  agreement  of  appellant's  coun- 
sel, proceeded  to  try  the  question  of  mistake 
set  out  In  the  answer.  The  jury  retired  and 
this  defense  was  fully  entered  into.  The 
appellant  cannot  be  heard  to  complain  in 
this  particular.  Neither  was  there  any  er- 
ror on  the  part  of  his  honor  in  his  construc- 
tion of  the  deed  (second  one)  in  question.  It 
was  the  deed  that  both  plaintiff  and  defend- 
ant by  mutual  agreement  entered  into  after 
execution  and  delivery  of  first  deed  between 
the  parties  and  was  to  govern  the  transac- 
tion between  them. 

After  delivery  of  second  deed,  plaintiff  was 
ousted  of  part  of  the  land  embraced  there- 
on under  a  title  containing  a  general  warrant 
by  a  paramount  outstanding  title  in  another. 
As  to  the  finding  by  his  honor  of  the  equita- 
ble issues  in  the  case,  the  appellant  has  fail- 
ed to  convince  us  that  it  is  not  sustained  by 
a  clear  preponderance  of  the  evidence  in  the 
case.  The  evidence  shows  that  the  plaintiff 
was  to  get  the  lands  described  in  the  plat 
The  deeds  were  the  same,  except  the  second 
deed  gave  the  plaintiff  the  land  within  the 
plat  The  evidence  taHa  to  show  fraud  or 
mutual  mistake.  The  defendant  knew,  or 
should  have  known,  what  he  was  doing  when 
he  executed  the  deed. 

We  fail  to  see  any  errors  in  the  trial  in 
the  circuit  court,  and  all  exceptions  are  over- 
ruled, and  judgment  affirmed. 

GARY,  C.  J.,  and  HTDRIOB;  FRASER, 
and  GAGE,  JJ.,  concur. 


(Ill  S.   C.  487) 
HENRY  V.  NORRIS  BROS.,  Inc.    (No.  10149.) 

(Supreme  Court  of  South  Carolina.    Feb.  8, 

1919.) 

1.  Masteb  and  Ssbvant  «=»153(2)— Mabtsb'8 
Duty  to  Warn  Ionokart  VhtFLort, 

It  is  master's  duty  to  warn  immature  or 
ignorant  employ^  working  on  unsafe  machinery 
of  the  danger. 

2.  Masteb  and  Sebvaitt  ^s»286(41)~Injubt 
TO  EmplotA  —  Danoesous  BCachinebt  — 
JuBY  Question. 

In  action  for  injuries  to  newly  employed 
workman  while  lurking  on  planing  machine 
with  unprotected  cylinder,  where  there  was 
abundant  evidence  that  machine  was  danger- 
ous, and  that  no  warning  had  been  given,  court 
properly  refused  to  direct  verdict  for  defendant 

8.  Masteb  and  Sebvant  ^=»278(19  —  Dan- 

OEBOUS  MaOHINEBY  —  NftGLIOENCE  OF  EM- 
PLOYES— ^EVIDENOB. 

In  action  for  injuries  to  newly  employed 
worker  from  unprotected  knives  attached  to 
cylinder  on  planer  on  which  employ^  was  work- 


For  othar 
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,  luff,  evidence  KM  to  rapport  a  reasonable  infer- 
ence of  negligence  by  master  as  a  proximate 
result  of  the  injury. 

4.  Master  and  Sebvant  ^=s»21S(3)— Danobb- 
ous  Machinebt  —  Planing  Maohinx  —  Ab- 
BUMFTioN  ojp  Risk. 

Newly  hired  employ^  did  not  assume  risk  of 
working  on  planing  machine  with  cylinder  with 
attached  knifes,  though  cylinder  was  in  plain 
view,  where  its  dangerous  character  was  not 
obvious  and  employ^  did  not  know  and  had  no 
opportunity  to  learn  thereof. 

5.  Masteb  and  Servant  ^=s>177— Injttbt  to 
BupLOTt  —  Neouokncb  of  Fellow  Sebv- 
ant. 

In  action  for  injuries  to  employ^,  who  slip- 
ped on  floor  and  cut  his  hand  .in  cylinder,  de- 
fense that  injury  was  caused  by  negligence  of 
fellow  servant  employed  to  sweep  floor  was  not 
available,  where  there  was  no  evidence  that  fel- 
low servant  disobeyed  instructions  by  failing  to 
sweep  floor  when  required  to  do  so  by  master. 

Ap];>eal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  John  S.  Wilson,  Judge. 

Action  by  R.  J.  Henry  against  Norrls  Bros., 
Inooiporated.  Judgment  for  plaintiff,  and 
defendant  appeals.    AflBrmed. 

McCullough,  Martin  ft  Blythe,  of  Green- 
ville, for  appellant 

B.  A.  Morgan  and  Martin  ft  Henry,  all  of 
Greenville,  for  respondent 

FRASER,  J.  This  is  an  action  for  dam- 
ages for  personal  injuries.  The  negligence 
alleged  was  an  unsafe  place  to  work,  unsafe 
machinery,  and  in.  causing  him  to  work  on 
an  unsafe  machine  without  warning  him  of 
danger. 

In  appellant's  argument,  it  Is  said: 

"Plaintiff  entered  defendant's  employment 
September  25,  1917,  at  6:40  a.  m.  and  about 
3:30  p.  m.  had  his  hand  badly  cut  in  an  un- 
protected planer.  He  had  been  put  to  work 
upon  this  planer  at  about  11  a.  m.  Two  worked 
the  planer,  one  pushing  the  pieces  of  timber  and 
the  other  pulling.  They  were  making  shuttles. 
They  stopped  40  minutes  for  dinner,  so  that 
plaintiff  had  worked  the  planer  for  about  four 
hours  when  he  was  hurt" 

The  other  facts  can  be  stated  in  consider- 
ing the  exceptions. 

At  the  close  of  the  evidence  the  defendant 
moved  for  the  direction  of  a  verdict,  which 
was  refused.  The  jury  found  for  the  plain- 
tiff, and  from  the  judgment  entered  on  their 
verdict  the  defendant  appealed. 

I.  The  first  exception  complains  that  there 
was  error  in  not  directing  a  verdict,  because 
''there  was  no  evidence  to  support  a  reason- 
able inference  of  negligence,  which  was  the 
proximate  cause  of  the  injury."  This  ex- 
.  ception  cannot  be  sustained.  There  was  evi- 
dence that  this  was  the  first  day  the  plain- 


tiff had  worked  in  the  mill;  that  when  the 
plaintiff  was  transferred  to  the  planer  he 
knew  nothing  about  the  machine  upon  which 
he  was  required  to  work;  that  he  was  given 
no  instructions;  that  he  was  not  warned  of 
the  danger;  that  while  the  cylinder  to  which 
knives  were  attached  was  unprotected  and 
in  plain  sight  yet  that  be  did  not  see  it  ex- 
cept when  it  was  in  motion;  that  when  it 
was  in  motion  (3,000  revolutions  a  minute), 
it  looked  smooth;  that  the  fact  that  It  had 
knives  upon  it  was  not  apparent,  and  the 
plaintiff  did  not  know  and  was  not  warned 
of  the  dangerous  place  on  the  machine; 
that  plaintifTs  fellow  servant  who  was  work- 
ing with  him  on  the  machine,  got  a  splinter 
in  his  hand,  and  called  him,  or  plaintiff 
thought  he  did,  and  he  started  to  go  around 
the  machine,  slipped  on  the  floor,  and  his 
hand  went  on  the  cylinder  and  was  badly 
cut 

[1, 2]  There  can  be  no  doubt  that  it  is  the 
duty  of  the  master  to  warn  an  inunature  or 
ignorant  employ^  of  the  danger.  Gadsden  v. 
Power  Co.,  80  S.  O.  248,  61  S.  B.  960.  There 
was  abundant  evidence  that  the  machine  was 
dangerous,  and  that  no  warning  was  given. 
A  verdict  therefore  could  not  have  been  di- 
rected. 

[S]  II.  "There  was  no  evidence  sufficient  to 
support  a  reasonable  inference  of  negligence 
as  a  proximate  cause  of  the  Injury."  This 
exception  cannot  be  sustained.  There  was, 
in  addition  to  the  above,  evld^ce  that  other 
employes  had  been  injured  by  this  machine 
before  the  accident  here  complained  of.  The 
foreman  said  that  he  had  told  Mr.  Norrls: 

"It  looks  like  we  would  have  to  fix  something 
to  keep  tbem  fellows  from  sticking  their  hands 
into  the  cutter." 

There  is  a  conflict  of  evideiice  as  to 
whether  the  knives  could  have  been  protect- 
ed or  not,  but  whether  protection  could  or 
could  not  have  been  had,  the  duty  to  warn  & 
novice  of  the  unprotected  danger  was  ap- 
parent There  was  a  conflict  of  testimony  in 
regard  to  a  warning,  but  that  was  a  question 
for  the  jury. 

[4]  III.  '"The  plaintiff  assumed  the  risk." 
WhUe  the  cylinder  was  in  plain  sight  yet 
there  was  evidence  that  the  dangerous  char- 
acter of  it  was  not  obvious,  and  that  the 
plaintiff  did  not,  as  a  matter  of  fact  know 
the  source  of  the  danger,  and  had  no  oppor- 
tunity to  know  it  This  exertion  cannot  be 
sustained. 

IV.  That  a  verdict  should  have  been  di- 
rected on  the  ground  of  contributory  negli- 
gence. The  appellant  admits  that  this  is 
not  its  strong  point.  The  admissloQ  is  well 
made,  and  this  exception  cannot  be  sus- 
tained. 

[6]  V.  Appellant  next  daUns  that  the  neg- 
ligence^ if,  any,  was  that  of  a  fellow  servant 
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This  eaunot  be  anstalned.  The  negligence 
here  referred  to  is  that  of  the  man  employed 
to  sweep  the  floor.  The  negligence  of  the 
sweeper,  to  be  available,  would  be  In  fail- 
ing to  swe^  when  required  to  do  so  by  the 
master.  There  was  no  evidence  here  that 
the  sweeper  failed  to  obey  instructions. 

The  sixth  exception  was  abandoned. 

The  judgment  appealed  from  is  afBrmed. 

HYDRICE,  WATTS,  and  GAGB,  JX,  eon- 
cor. 

QABT,  a  J.,  did  not  sit 


(111  a  a  442) 

MORTON  ▼.  TOLBBRT.     (No.  10161.) 

(Supreme  Oourt  of  South  Carolina.    Feb.  4, 

1919.) 

1.  Costs   «=>254(4)  —  Appbai.  —  Rbcobd. 

The  case  not  conforming  to  the  rule,  the 
evidence  not  being  given  in  narrative  form,  and 
much  of  it  being  wholly  unnecessary,  disburse- 
ments will  not  be  allowed ;  both  sides  being  re- 
sponsible for  the  record. 

2b  EAnECTMBNT   ^s»9(2)  —  Neoessitt  of  Ti- 
tle. 

One  in  possession  of  land  has  right  to  re- 
tain possession  against  all  the  world,  except 
the  true  owner,  and  so  need  not  show  title  to 
recover  of  one  removing  her  from  possession. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  0>nnty. 

Action  by  Sue  E.  Morton  against  B.  R.  Tol- 
bert,  Jr.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Appeal  dismissed. 

D.  H.  Hill,  of  Abbeville,  for  appellant 
J.  Moore  Mars,  of  Abbeville^  for  respond- 
oit. 

FRASER,  J.  [1]  This  case  does  not  con- 
form to  the  rule.  The  evidence  is  not  given 
in  narrative  form,  and  much  of  it  is  wholly 
unnecessary.  As  both  sides  are  responsible 
for  the  record,  no  disbursements  are  allowed. 
The  appellant's  argument  thus  states  the 
case: 

"The  plaintiff  brought  this  action  to  recover 
the  possession  of  two  small  tracts  of  land,  ag- 
l^egating  nine  acres.  The  complaint  was  serv- 
ed on  the  13th  of  September,  1917.  According 
to  the  allegations  of  the  complaint  the  plaintiff 
claims  that  she  Is  the  sole  owner  of  the  prem- 
ises in  fee  simple,  and  that  during  the  year 
1912  the  defendant  entered  thereon,  and  un- 
lawfully ousted  the  plaintiff  from  possession. 

**The  case  was  tried  before  his  honor,  Judge 
Shipp,  and  a  jury,  and  the  jury  rendered  a  ver- 
dict in  fkvor  of  the  plaintiff  for  the  possession 
of  tiie  whole  of  the  premises. 

''The  defendant  has  appealed,  charging  error 
In  the  presiding  judge  in  not  granting  a  non- 


suit at  close  of  plahitiff's  case,  and  also  charg- 
ing error  in  the  presiding  judge  not  having  di- 
rected a  verdict  at  the  dose  of  all  the  testi- 
mony. The  grounds  of  the  motion  for  a  non- 
suit and  for  a  direction  of  verdict  are  set  forth 
in  the  'case,*  and  need  not  be  repeated  here. 

"The  points  made  by  the  appeal  are:  (a> 
That  there  was  no  proof  that  the  premises  sued 
for  in  the  complaint  are  included  in  the  diain 
of  title  put  in  evidence,  and  under  which 
plaintiff  undertook  to  prove  that  she  was  the 
owner  in  fee  simple  of  the  premises  sued  for; 
(b)  that,  even  if  it  should  be  admitted  for  the 
sake  of  argument  that  the  premises  sued  for 
in  the  complaint  are  included  in  the  chain  of 
tide  introduced  by  plaintiff,  still  this  chain  of 
title  only  shows  that  plaintiff  is  the  owner  of  a 
part  interest  in  the  premises,  as  a  tena'nt  in 
common,  with  other  parties,  not  parties  to  the 
action,  and  under  the  allegations  of  the  com- 
plaint the  plaintiff  could  not  recover,  for  the 
reason  that  under  the  circomstances  the  jury 
had  no  alternative  but  to  find  either  in  favor  of 
plaintiff  or  against  her,  and  a  verdict  in  her 
favor  for  the  whole  was  manifest  error.** 

[2]  There  was  abundant  evidence  to  carry 
the  case  to  the  jury.  Appellant  manifestly 
overlooks  the  fact  that  the  respondent  alleg- 
ed that  she  was  not  only  the  owner  in  fee 
of  the  land  in  dispute,  but  that  she  was  in 
possession  of  the  disputed  land,  and  that  the 
appellant  invaded  her  possession  and  ran  her 
tenants  off.  One  in  possession  of  a  tract  of 
land  has  the  right  to  retain  the  possession 
against  all  the  world,  except  the  true  owner. 
Nicholson  V.  ViUepegue,  91  a  a  234,  74  S.  B. 
506. 

The  appeal  is  dismissed. 

GARY,  a  J.,  and  HYDRICJK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(Ill  8.  C.  448) 

LIDB  V.  HARTSVTLLB  OIL  MILL. 
(No.  1016S.) 

(Supreme  0>urt  of  South  Carolina.    Feb.  4^ 

1919.) 

1.  cobpobationb  <9=»433(1)  —  aoenct  —  jxtkf 
Question. 

In  action  for  value  of  cotton  seed  delivered 
by  plaintiff  to  defendant's  alleged  agent,  where 
defense  was  that  such  person  was  not  in  fact 
defendant's  agent,  existence  of  agency  held  a 
question  for  the  jury. 

2.  Appbal  anu  Bbbob  ^s»1083(4)— Habhubss 

BBBOB^RsVIEW— iNSTBUOnONS. 

In  action  for  value  of  cotton  seed  delivered 
by  plaintiff  to  alleged  agent  of  defendant,  where 
defense  was  that  there  was  no  agency,  court's 
refusal  to  charge  on  the  law,  whereby  defendant 
could  have  been  held  on  ground  of  ratification, 
was  not  error,  where  plaintiff  did  not  daim  rati- 
fication; the  elimination  of  ratification  being 
favorable  to  defendant 
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Appeal  from  Gammon  Pleas  Circuit  Gonrt 
of  Darlington  Ckyimty;  R.  W.  Memminger, 
Judge. 

Action  by  R.  Ll  I/lde  against  tbe  Hartsville 
Oil  Mill.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Affirmed. 

The  following  are  the  exceptions  referred 
to  in  opinion: 

(1)  Because  from  the  undisputed  evidence  the 
relation  between  McDonald  and  the  defendant 
was  that  of  buyer  and  seller,  not  agency,  and 
his  honor  erred  in  refusing  the  motion  for  a 
directed  verdict  and  the  motion  for  a  new  trial 
on  said  ground. 

(2)  Because  there  was  no  evidence  that  Mc- 
Donald was  the  agent  of  defendant  for  the 
purchase  and  exchange  of  cotton  seed,  or  that 
McDonald  so  acted  for  defendant,  or  that  de- 
fendant held  McDonald  out  to  the  public  as 
such,  and  his  honor  erred  in  refusing  defendant's 
motion  for  a  directed  verdict  and  the  motion  for 
a  new  trial  on  said  ground. 

(3)  Because  his  honor  erred  in  refusing  to 
charge  defendant's  fourth  request  to  charge, 
which  was  duly  preferred,  and  in  charging  the 
jury  in  lieu  thereof  as  foUows:  '*Then  comes  a 
general  statement  of  the  law  in  respect  to  rati- 
fication of  agency,  which  has  no  application  here 
at  all,  and  there  is  absolutely  no  use  in  con- 
suming time  in  reading  it"— said  request  being 
the  following:  "It  is  a  settled  principle  of  law 
that  a  principal  is  not  liable  for  the  unauthor- 
ized acts  of  his  agent  unless  these  acts  are  sub- 
sequently ratified  by  the  principal.  Therefore, 
even  if  you  should  find  that  the  relation  of 
agency  existed  between  McDonald  and  the  de- 
fendant, yet,  before  you  could  find  the  defendant 
liable,  you  would  have  further  to  find  from  the 
evidence,  and  the  greater  weight  thereof,  that 
McDonald  was  aathorized  by  the  defendant,  and 
was  held  out  to  the  public  by  the  defendant  as 
its  agent  for  the  purchase  and  exchange  of 
cotton  seed,  or,  if  the  acts  alleged  in  the  com- 
plaint were  unauthorized,  tiiat  the  defendant 
subsequently  ratified  the  same." 

Specifications  of  Error. 

(a)  It  was  erroneous  and  highly  prejudicial 
to  refuse  to  charge  the  jury  that  a  principal  is 
not  liable  for  the  unauthorized  acts  of  his  agent 
unless  these  acts  are  subsequently  ratified  by 
the  principal,  because  there  was  direct  and 
emphatic  evidence  that  defendant  refused  to 
ratify  the  very  transaction  alleged  in  the  com- 
plaint when  the  same  was  called  to  its  attention 
by  the  plaintiff. 

(b)  The  jary  were  thus  virtually  instructed  to 
disregard  the  following  vital  testimony  of  wit- 
ness Lawton:  ''Q.  Mr.  Lawton,  will  you  state 
whether  or  not  Mr.  lide  asked  you  the  point- 
blank  question  whether  he  was  your  agent?  A. 
That  is  my  recollection.  He  said,  'Isn't  Mr. 
McDonald  your  agent?*  and  I  said,  *No;  he  is 
not  our  agent  at  alL' " 

(c)  There  being  no  evidence  that  McDonald 
was  authorized  by  defendant  or  was  held  out  to 
the  public  by  defendant  as  its  agent  for  the  pur^ 
chase  and  exchange  of  cotton  seed,  it  was  preju- 
dicial error  to  refuse  specifically  to  charge  the 
jury  as  requested  in  that  respect. 

(4)  Because  his  honor  erred  in  refusing  to 
construe  the  written  contract  between  defendant 


and  McDonald  which  was  admitted  to  be  the 
only  contract  between  defendant  and  the  alleged 
agent;  whereas,  his  honor  should  have  construed 
said  instrument  in  writing  and  directed  &  ver- 
dict accordingly. 

(5)  Because  his  honor  erred  in  holding  that 
there  was  any  confiict  of  testimony,  it  being  re- 
spectfully submitted  that  there  was  no  confiict 
in  the  testimony,  and  therefore  only  a  matter  of 
law  upon  which  it  was  the  duty  of  the  oonrt 
to  direct  a  verdict. 

(6)  Because,  in  any  event,  plaintiff  in  dealing 
with  McDonald  acted  at  his  peril,  and  was  bound 
to  ascertain,  not  only  the  facts  of  agency*  but 
the  nature  and  the  extent  of  tbe  authority,  it 
not  being  within  the  power  of  McDonald  to  bind 
defendant  by  evidence  which  he  alone  may  have 
put  forward  as  to  his  authority.  There  being 
no  evidence  at  all  imputable  to  d^endant  tend- 
ing to  show  agency,  Us  honor  erred  in  refusing 
defendant's  motion  for  a  directed  verdict 

We  hereby  agree  that  the  foregoing  is  the  case 
for  appeal  to  the  Supreme  Court,  and  that  a 
print^  copy  thexeof  shall  constitute  the  return 
required  by  law. 

Miller  ft  Lawson,  of  Hartsville,  for  ap- 
pellant. 

E.  G.  Dennis  and  J.  Monroe  Spears,  both  of 
Darlington,  for  respondent 

WATTTS,  J.  This  was  an  notion  to  recover 
$400,  the  value  of  certain  cotton  seed  deliver- 
ed by  plaintiff  to  J.  Ll  McDonald,  the  alleged 
agent  of  the  defendant,  for  the  purchase  and 
exchange  of  cotton  seed  and  whom  it  was 
alleged  defendant  held  out  to  the  public  as 
its  agent  for  said  purchase,  all  of  which  de- 
fendant denied.  The  case  was  tried  by  his 
honor,  Judge  Memmlnger  and  a  jury  at  the 
fall  term  of  court,  1917,  for  Darlington  coun- 
ty. The  defendant  moved  for  a  directed  ver- 
dict, which  was  refused.  The  jury  rendered 
a  verdict  in  favor  of  plaintiff  for  fall  amount 
claimed.  After  entry  of  jndgment,  defendant 
appealed,  and  by  six  exceptions  alleged  error, 
and  asked  reversal.  Exceptions  1,  2, 4,  6,  and 
6  are  all  based  upon  the  contention  that  the 
court  should  have  directed  a  verdict  for  the 
defendant 

[1]  An  examination  of  the  evidence  dis- 
closes a  great  deal  of  testimony  that  should 
have  been  submitted  to  tbe  jury,  whether 
McDonald  was  the  agent  of  the  defendant 
generally,  or  acted  as  their  ag^it  in  this  par- 
ticular case.  There  is  no  doubt  that  McDon- 
ald acted  for  them  in  getting  liide's  seed,  and 
turned  the  seed  over  to  the  defendant  There 
is  evidence  that  defendant  authorized  McDon- 
ald to  make  a  special  agreement  with  Lide, 
with  reference  to  the  exchange  of  seed  for 
meaL  Lide  acted  with  good  faith,  and  had 
every  reason,  under  the  evidence  in  the  case, 
to  think  he  was  dealing  with  the  defendant, 
and  not  McDonald  alone.  The  evidence  was 
such  that  the  court  could  not  have  disregard- 
ed it,  and  directed  a  verdict  for  the  defend- 
ant as  asked  for.  There  was  evidence  that 
the  defendant  had  permitted  McDonald  to 
appear  as  its  agent  for  this  particular  trade 
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with  the  plaintiir,  and  the  plaintiff,  in  good 
faith,  dealt  with  McDonald  on  the  f^ith  of 
this  appearance,  and,  agency  being  a  question 
of  fact  for  the  Juryt  and  there  being  compe- 
tent evidence  on  this  issue  In  the  case,  his 
honor  committed  no  error  in  submitting  the 
case  to  the  Jury,  and  these  exceptions  are 
overruledL 

[2]  Exception  8»  which  imputes  error  in  the 
court's  refusal  to  charge  def^idanf s  fourth 
request,  is  overruled.  When  his  honor  (eli- 
minated ratification,  it  was  favorable  to  the 
defendant  The  defendant  could  have  been 
held  either  as  agent,  or  that  It  had  ratified 
what  had  been  done,  but  plaintiff  did  not 
claim  ratification.  His  honor's  charge  fully 
covered  the  law  applicable  to  the  case,  and  is 
free  from  error  in  the  particulars  complained 
of.    This  exertion  Is  overruled. 

Judgment  afitoned. 

HTDBIOK,  FRASBB,  and  GAG0,  JJ., 
concur. 

GABY,  a  J.,  did  not  sit 


(111  S.  C.  466) 
GRIFFIN  V.  THATBR  et  aL    (No.  10156.) 

(Supreme  Gourt  of  South  Carolina.    Feb.  5, 

1919.) 

Mastbb  and  Sebvant  «=»2e2(3, 4)— Assuhp- 
TioN  OF  Bisk  and  Gontbibutobt  Nkoli- 

OBNCB— AmBlCATZVS  DEFBNSES. 

Assumption  of  risk  and  oontrlbutory  ne^- 
gence  are  affirmative  defenses  to  a  servant's  ac- 
tion for  injuries,  and  must  be  pleaded  by  the 
employers. 

Appeal  from  Oonunon  Fleas  Circuit  Court 
of  Colleton  County ;  Mendel  L.  Smith, 
Judge. 

Action  by  William  GrUfin  against  H.  S. 
Thayer  and  others.  From  Judgment  for 
plaintiff,  defendants  appeal.    Afilrmed. 

M.  P.  Howell,  of  Walterboro,  for  appel- 
lants. 

Padgett  ft  Moorer,  of  Walterboro,  for  re- 
spondent 

FBASEIB,J.  Little  need  te  said  <MF  the  facts 
in  this  case,  as  only  two  questions  are  raised 
in  the  argument  The  other  exceptions  were 
abandoned  at  the  hearing. 

The  plaintiff,  an  employ^  of  the  defendants, 
brought  this  action  for  damages  for  personal 
injuries.  The  trial  Judge  refused  to  submit 
to  the  Jury  the  questions  of  assumption  of 
risk  and  contributory  negligence,  inasmuch 
as  assumption  of  risk  and  contributory  neg- 
ligence had  not  been  pleaded.  From  these 
rulings  this  appeal  is  taken.  Both  are  afi&rm- 
atlve  defenses  and  must  be  pleaded  In  order 
to  be  available  defenses.    Neither  was  plead- 


ed, and  his  hcmor.  Judge  Smith,  could  not 
have  submitted  either. 

The  rule  is  so  well  settled  that  a  review, 
or  even  a  citation  of  authorities.  Is  unneces- 
sary. 

The  Judgment  Is  affirmed. 

HYDBIOK,    WATTS,    and    GAGE,    JJ., 
concur. 
*    GABT,  a  J.,  did  not  sit 


(111  S.  0.  458) 
HUGHES  y.  GBEEN.    (No.  10154.) 

(Supreme  Gourt  of  South  Oarollna.  Feb.  4, 

1919.) 

GUABDIAN  AND  WABD  ^=»3d— GoLLXCTION  OF 

Rent— LiABiuTT. 

Guardian  must  collect  rent  from  ward's  real 
estate,  and  he  la  responsible  therefor  on  failure 
to  so  do. 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Union  Ck>unt7. 

Proceedings  by  D.  Ambrose  Hughes  against 
T.  A.  Green,  to  open  and  set  aside  a  settle- 
ment between  guardian  and  ward.  Decree  of 
Probate  Court  affirmed  by  Court  of  Cbnmion 
Pleas,  and  respondent  appeala    Modified. 

J.  Ashby  Sawyer,  of  Union,  and  Carson, 
Boyd  &  Tlnsley,  of  Spartanburg,  for  appel* 
lant 

Wallace  ft  Barron,  of  Union,  for  respcmd- 
ent 

FRASER^  J.  This  appeal  arises  from  a 
proceeding  commenced  in  the  probate  court 
for  Union  county,  to  open  and  set  aside  a 
settlement  had  between  a  guardian  and  his 
ward.  The  decree  of  the  probate  Judge 
states: 

'The  respondent  was  the  administrator  on  the 
estate  of  W.  F.  Hughes,  deceased,  and  the  guard- 
ian of  the  petitioner's  estate;  the  latter  being 
the  sole  heir  and  distributee  of  the  said  W.  F. 
Hughes.  The  respondent  has  received  his  dis- 
charge, after  a  &ial  settlement  or  return,  as 
administrator,  and  has  also  ffled  his  return, 
which  he  claims  to  be  full  and  final,  as  guardian, 
but  has  never  received  his  discharge  as  such 
guardian. 

"This  proceeding  is  brought  to  reopen  and  sur- 
charge the  returns  filed  by  the  respondent,  both 
as  administrator  and  guardian.  As  a  matter  of 
equity  and  justice,  I  have  determined  that  this 
should  be  allowed:  and  I  am  moved  to  do  this 
for  the  reason  that,  among  other  things,  I  feel 
that  a  Judge  of  probate  is,  in  part,  at  least,  re- 
sponsible for  any  wrong  done  in  stating  accounts 
such  as  these.  Such  matters  are  under  his  spe- 
cial supervision,  as  the  respondent's  attorneys 
contend,  and  the  parties  to  such  accountings 
rely  very  largely  upon  the  advice  and  actions  of 
the  Judge  of  probatesi 
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''In  4:he  present  instance  I  desire  to  say  that  I  { at  the  execution,  it  will  be  presomed  that  no- 


was  never  altogether  satisfied  with  the  accounts 
rendered  by  the  respondent  Doubtless  I  should 
have  called  this  to  the  latter's  attention,  but  in 
some  instances  the  accounts  were  sent  me  by 
mail,  and  in  the  final  return  these  things  were 
overlooked.  It  is  these  matters  that,  so  far  as 
I  am  able,  I  desire  to  correct  in  this  decree." 

I.  The  judge  of  probate  finds  that  there 
was  a  final  settlement,  except  as  to  two  mat- 
ters of  rent  It  is  thus  seen  that  the  settle- 
ment between  the  guardian  and  his  ward  Is 
opened  on  the  ground  that  the  probate  judge 
has  changed  his  mind  as  to  the  "equity  and 
justice"  of  the  final  settlement  between  the 
parties.  In  Dunsford  t.  Brown,  19  S.  0.  570, 
it  was  said.  In  a  per  curiam  order  for  re- 
hearing, that  the  settlement  cannot  be  opened 
unless  there  has  been  misrepresentation,  un- 
due influence.  Imposition,  or  fraud  in  said 
settlement  There  is  no  such  finding  In  this 
case. 

II.  The  judge  of  probate  finds  that  the 
settlement  was  final,  except  as  to  two  matters 
of  uncollected  rent,  to  wit,  rent  due  by  Rice 
and  .Goings.  The  Rice  rent  was  paid  and  is 
out  of  the  case.  The  guardian  is  resp(mslble 
for  the  Goings  rent  It  was  the  duty  of  the 
guardian  to  collect  the  rent,  and  he  did  not 
do  so.  If  the  ward  has  agreed  to  take  the 
account  against  Dr.  Goings  as  cash,  that 
might  'have  raised  another  question.  The 
finding  is,  and  we  cannot  say  It  was  error, 
that  the  ward  did  not  take  the  account  as 
cash. 

The  judgment  appealed  from  is  modified  as 
above. 

HTDRIOK,     WATTS,     and    QAGB,    JJ., 
concur. 
The  OHIEF  JUSTICE  did  not  participate. 


(Ill  S.  C.  444) 

ARTHUR   v.    HOLLOWELLu      (Na    lOlW.) 

(Supreme  Court  of   South   Carolina.     Feb.  4, 

1919.) 

1.  Deeds  ^=»83—Recobdation  —  Witnesses. 

A  deed  which  was  in  fact  witnessed  by  two 
witnesses  was  properly  recorded;  the  record 
hinging  on  the  fact  that  it  was  so  witnessed. 

2.  Acknowledgment  ^=»36(1)— Validitt  of 
Record— Clerical  Omission. 

Where  deed  was  in  fact  witnessed  by  two 
witnesses,  the  mere  fact  that  the  notary  omit- 
ted to  declare  in  the  probate  that  one  of  the 
witnesses  was  also  present  at  the  execution  was 
not  sufficient  to  invalidate  the  record,  notwith- 
standing 17  Stats.  319,  requiring,  before  re- 
cording, execution  to  be  proved  by  a  subscrib- 
ing witness  and  Civ.  Code  1912,  \  3453,  as  to 
execution. 

3.  Evidence  ^=»83(5)  —  Presumption  —  Per- 
formance of  Duty— Notary. 

Where  notary  omitted  ta  declare  in  probate 
to  deed  that  one  of  the  witnesses  was  present 


tary  did  what  he  was  required  to  do,  and  took 
proof  that  witness  was  also  present,  and  that 
he  only  failed  by  oversight  to  state  that  fact  in 
the  record  he  made  of  the  transaction. 

Appeal  from  Common  Pleas  Clrcalt  Court 
of  Richland  County. 

Action  by  Anne  Moore  Arthur  against  R.  L. 
HoUowell.  EYom  order  sustaining  plaiutlfTs 
demurrer  to  defendant's  answer,  defendant 
appeals.    Affirmed. 

Robert  Moorman,  of  Columbia,  for  appel- 
lant 

Weston  &  Aycock,  of  Columbia,  for  respond- 
ent 

GAGB^  J.  There  is  but  one  issue  In  the 
cause,  and  that  of  law.  The  defradant  ob- 
jects to  taking  the  title  tendered  him  by  the 
plaintiff  simply  because  a  deed  v^ich  consti- 
tutes a  link  in  plaintiff's  chain  of  title  was 
put  upon  the  record  without  warrant  of  law, 
and  therefore  was  not  notice  to  creditors  of 
that  conveyor.  The  defect  in  the  deed  sug- 
gested by  counsel  is  that  the  probate  of  it  was 
insufficient  to  have  warranted  the  register  of 
mesne  conveyance  to  record  it  The  deed  was 
executed  by  McNulty  and  Owens  to  Arthur, 
and  the  names  of  David  and  £^gan  are  put 
down  as  witnesses  to  the  transaction.  The 
probate  runs  thus: 

"State  of  South  Carolina,  Richland  County. 

"Personally  appeared  before  me^  Aaron  David, 
and  made  oath  that  he  saw  the  within  named 
W.  E.  McNulty  and  Ia  B.  Owens  sign,  seal, 
and,  as  their  act  and  deed,  deliver  the  within 
written  deed'  for  the  uses  and  purposes  herein 
mentioned,  and  that  he  with  witnessed 

the  execution  thereof.  Aaron  David. 

''Sworn  to  before  me  this  3l8t  day  of  Decem- 
ber, 1918.  T.  B.  Eskew    [L  S.] 

**Notory  PubUc  for  So.  Car.' 
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The  Indicated  defect  in  the  probate  is  the 
supposed  failure  of  David  to  have  sworn  that 
he  witnessed  the  execution  with  Feagafu 
That  inference  arises  simply  out  of  the  omis- 
sion of  the  notary  to  insert  Feagan's  name 
in  the  space  left  blank  for  It  Of  course  it 
required  the  use  of  a  microscope  to  detect 
such  an  omission;  and  that  suggests  that 
the  omission  ought  not  to  be  counted  of 
serious    import 

[1]  There  Is  no  suggestion  that  there  were 
not  in  fact  two  witnesses  to  the  transaction; 
Indeed  the  defendant,  who  sets  up  the  defect, 
alleges  in  the  answer  that  the  deed  in  ques- 
tion was  "executed  by  McNulty  and  Owens, 
whose  signatures  are  attested  by  David  and 
Feagan  as  witnesses  thereto."  If  the  deed 
was  in  fact  so  witnessed  by  David  and  Fea- 
gan,  then  of  course  it  was  properly  recorded, 
for  record  hinged  on  that  fact  The  only 
object  the  Legislature  had  in  requiring  be- 
fore the  record  of  it  some  proof  that  the  in- 
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stniment  was  what  it  seemed  on  Its  laoe  to 
be  was  "for  preventing  of  frauds."  The  Stat- 
utes so  declare.  7  St  at  Large^  p.  232,  par. 
45. 

And  so  solicitous  was  the  Legislature  in 
those  early  days  about  the  integrity  of  the 
transaction  that  the  statute  required  '*proof 
of  the  signing,  sealing  and  delivery  thereof, 
to  be  made  in  open  court,  by  the  oath  of  ivTo 
credible  toUnes^es  at  the  least.*'  (The  italics 
are  supplied.)  Same  citation.  That  was  in 
1786;  but  in  1839  the  Legislature  relaxed 
the  procedure,  and  provided  that: 

"The  execution  of  every  such  writing  shall 
first  be  proved  by  affidavit  of  a  subscribing  wit- 
ness taken  before  some  office  competent  to  (id- 
minister  an  oath:*  11  Stats.  80.  (The  italics 
are*  supplied.) 

The  act  of  1880  prescribed  a  like  procedure. 
17  St.  at  Large,  p.  319. 

The  statute  of  1880  does  not  prescribe  the 
form  and  words  of  the  probate;  that  is  the 
work  of  practice  through  long  years,  and  it 
ought  tO'be  adhered  to.  But  the  statute  does 
prescribe  how  the  deed  shall  be  executed; 
it  shall  be  signed,  a  seal  indicated,  and  "in 
the  presence  of  and  be  subscribed  by  two  or 
more  credible  witnesses."  Section  3453,  Civil 
Code. 

[2]  Beverting  to  the  recording  statute  of 
1880,  supra,  it  requires  the  execution  (above 
described)  shall  be  proved  by  a  subscribing 
witness  before  the  deed  shall  go  on  record. 
Plainly  the  subscribing  witness  who  shall 
make  the  oath  must  swear  to  the  whole  exe- 
cution, which  is  that  the  maker  signed,  and 
that  each  witness  signed.  But  it  would  shock 
the  judgment  to  conclude  that  such  a  man- 
ifestly clerical  omission  as  was  clearly  made 
in  the  instant  case  by  the  notary  should  in- 
validate the  record  of  a  deed. 

[3]  The  probate  is  not  the  transaction,  but 
only  some  evidence  of  it.  If  two  credible 
persons  witnessed  the  signing,  sealing,  and 
delivering  by  the  maker,  and  the  answer  al- 
leges they  did,  then  the  law  is  satisfied ;  the 
deed  is  genuine,  and  was  entitled  to  be  re- 
corded, nrhe  omission  of  the  notary  to  ac- 
curately state  in  the  probate  the  whole  trans- 
action, by  the  failure  to  declare  in  it  that 
Feagan  also  was  present  at  the  execution, 
is  not  sufllcient  to  invalidate  the  record.  The 
presumption  is  that  the  notary  did  what  he 
was  required  by  law  to  do,  that  he  tocA 
proof  that  Feagan  was  also  present,  and  that 
he  only  failed  by  oversight  to  state  that  fact 
in  the  record  he  made  of  the  transaction. 

We  find  no  case  in  our  books  on  the  exact 
issue.  These  cases  cited  by  the  appellant 
from  our  reports  are  in  no  wise  inconsistent 
with  the  conduslohs  we  have  announced. 

The  order  below  is  affirmed. 

GARY,  C.  jr.,  and  HYDRICK,  WATTS,  and 
OAOB,  JJ.,  concur. 


(8S  w.  v^  2se) 

HUFF  V.  EQUITABLE  LIFE  INS.  CO.  OF 
DISTRICT  OF  COLUMBIA.    (No.  8708.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  28,  1919.) 

(Bylldbus  by  the  Court.) 

ApfbaIi  and   Erbob  ^=s>1002  —  Vebdiot  on 
CoNixiCTiNG  EviDBNCB— Review. 

In  an  action  upon  an  insurance  policy  con- 
taining the  condition  that  no  obligation  is  as- 
sumed by  the  insurer  unless  at  the  date  thereof 
the  insured  is  *'in  sound  health,"  which  is  treat- 
ed by  the  defendant  as  a  representation  falsely 
and  fraudulently  made,  and  the  evidence  is  con- 
flicting  as  to  the  condition  of  the  insured's  health 
at  the  time  he  was  insured,  and  also  as  to  the 
time  he  was  examined  and  advised  by  a  physi- 
cian that  he  had  chronic  nephritis,  some  wit- 
nesses fixing  the  time  before  and  others  after 
the  date  of  the  policy,  a  verdict  based  on  such 
conflicting  evidence  will  not  be  Cisturbed. 

Error  to  Circuit  Court,  Ohio  CJounty. 

Action  by  Susie  Huff  against  Equitable 
Life  Insurance  Company  of  District  of  Co- 
lumbia. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Geo.  C.  Beneke  and  Jno.  J.  Coniff,  both  of 
Wheeling,  for  plaintiff  hi  error. 

WILLIAMS,  J.  To  a  judgment  of  the  cir- 
cuit court  of  Ohio  county  In  favor  of  plain- 
tiff, defendant  obtained  this  writ  of  error 
and  assigns  as  error  the  overruling  of  its 
motion  to  set  aside  the  verdict  of  the  jury  as 
contrary  to  the  law  and  the  evidence,  as  dis- 
closed in  the  trial  of  the  case,  and  grant  It  a 
new  trial. 

Plaintiff  is  the  beneficiary  in  a  life  insur- 
ance policy  issued  to  Arthur  Huff  on  the  13th 
day  of  August,  1917,  by  the  defendant.  The 
insured  died  the  3d  day  of  the  following  De- 
cember, and  this  suit  Is  brought  to  recover 
the  amount  due  under  the  policy. 

The  defense  is  based  on  the  following  pro- 
vision of  the  policy : 

"No  obligation  is  assumed  by  the  company 
prior  to  the  date  hereof,  nor  unless  on  said  date 
the  insured  is  alive  and  in  sound  health." 

The  defendant  contends  that  the  record 
shows  that  the  insured  knew  at  the  time  he 
took  out  the  policy  he  was  not  in  sound 
health,  but  was  afSlcted  with  chronic  ne- 
phritis or  Bright*s  disease,  and  concealed  the 
facts  from  its  agent,  and  therefore  obtained 
the  policy  through  fraud  and  misrepresenta- 
tions. 

J.  H.  Jenkins,  saperintendent  of  the  de- 
fendant company,  testified  that,  where  the  . 
amount  of  the  policy  waa  leas  than  $300,  no 
physical  examination  is  noade  of  the  appli- 
cant, but  that  he  is  simply  asked  a  number 
of  questions  as  to  the  condition  of  his  health 


4t3>Ftor  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


204 


08  SOUTHEASTERN  REPORTER 


(W.Va. 


by  the  company's  physician.  Dr.  R.  Ix  Dev- 
erenx  says  he  went  to  HufTs  house  and  fill- 
ed out  the  inspection  blank  from  answers 
made  to  him  by  the  Insured,  and  that  he 
answered  "No"  to  the  question  as  to  wheth- 
er he  suffered  from  certain  diseases,  includ- 
ing kidney  diseases,  and  that  he  reported  him 
as  a  good  risk.  This  Inspection  took  place 
August  5,  1917.  Dr.  G.  J.  Ryan  testified  that 
he  had  been  called  in  to  see  the  Insured 
July  23,  1917,  and  the  next  day  examined 
a  specimen  of  his  urine,  and  found  lilm  to  be 
suffering  with  chronic  nephritis,  commonly 
known  as  Brlght's  disease;  that  he  treated 
him  up  to  the  16th  of  August,  and  told  him 
as  near  as  he  could  what  his  trouble  was, 
but  did  not  believe  he  realized  how  serious 
it  was.  The  physician  who  prescribed  for  de- 
ceased on  the  26th  of  November,  during  his 
Illness,  in  his  certificate  of  death,  gave  acute 
nephritis  and  valvular  heart  lesions  as  the 
cause  of  death. 

Plaintiff  testified  that  at  the  time  her  hus- 
band took  out  the  policy  he  was  working  at 
the  Wheeling  Mold  &  Foundry  Company,  and 
as  far  as  she  knew  there  was  not  anything 
the  matter  with  him.  She  says  it  was  the 
last  of  August  when  Dr.  Ryan  was  called; 
that  there  was  not  anything  the  matter  with 
her  husband  when  he  went  to  Chattanooga, 
Tenn.,  in  November.  Luther  Huff,  brother 
of  deceased,  says  he  saw  him  nearly  every 
day,  and  no  physician  was  called  to  see  him 
prior  to  the  13th  of  August,  1917;  that  he 
first  took  sick  along  the  latter  part  of  Au- 
gust; that  he  was  working  right  along  In  the 
foundry  at  the  time  he  was  Insured;  and  that 
he  knew  when  he  took  sick,  and  it  was  not 
before  he  was  insured.  Warner  Carrothers, 
another  witness,  says  he  knew  the  insured, 
and  boarded  with  him  during  the  month  of 
August,  1917;  that  he  knew  when  he  was  in- 
sured in  the  defendant  company,  and  that 
he  was  then  working  in  the  foundry;  that 
he  never  heard  him  complain  before  that 
time  of  being  sick;  that  he  looked  to  be 
healthy  and  all  right;  and  that  he  did  not 
take  sick  until  after  he  was  insured,  but 
says  he  was  sick  along  in  October  and  No- 
vember. Jessie  Haley,  another  witness  for 
plaintiff,  says  she  knew  the  insured  well  for 
10  or  11  years  and,  as  she  expressed  it,  "he 
appeared  to  be  Just  the  picture  of  health;  he 
was  a  strong,  healthy,  portly  looking  man." 
Says  she  knew  when  he  took  the  policy.  This 
witness  lived  In  the  same  house  with  de- 
ceased, and  says  she  knew  nothing  of  his 
being  sick  prior  to  the  18th  of  Augrust 

There  is  a  conflict  In  the  testimony  as  to 
when  Dr.  Ryan  visited  the  insured  and  in- 
formed him  that  he  had  chronic  nephritis. 
He  places  the  time  as  the  23d  of  July.  But 
other  witnesses  fix  the  time  as  the  latter  part 


of  August,  after  the  policy  was  written. 
There  is  also  some  apparent  conflict  in  de- 
fendant's own  evidence.  The  doctor  who 
certifled  the  death  of  deceased  stated  the 
cause  thereof  to  be  acute  nephritis,  whereas 
Dr.  Ryan  says  he  was  suffering  from  dironic 
nephritis  in  July,  nearly  a  month  before  he 
was  insured.  The  evidence,  therefore,  pre- 
sented a  question  of  fact  to  be  decided  by 
the  jury;  and  the  court  has  no  right  to  in- 
vade its  province  and  reverse  its  flndlng  if 
there  is  sufladent  evidence  to  support  it, 
even  though  the  court,  sitting  as  a  jury, 
might  have  found  otherwise. 

As  appears  from  the  instructions  to  the 
Jury,  given  on  behalf  of  both  the  plaintiff  and 
the  defendant,  of  which  no  complaint  was 
made,  both  parties  tried  the  case  on  the 
same  theory  of  the  law  applicable  thereto. 
For  the  plaintiff  the  jury  were  told  that,  if 
they  believed  from  the  evidence  deceased 
answered  truly,  and  to  the  best  of  his  knowl- 
edge and  belief,  the  questions  propounded  to 
him  at  the  time  of  his  application  fo^  insur- 
ance, they  should  flnd  for  the  plaintiff.  On 
the  other  hand,  the  jury  were  instructed,  at 
the  request  of  the  defendant,  that  if  they 
believed  deceased  was  suffering  from  chronic 
nephritis  or  Brlght's  disease  immediately  be- 
fore and  after  the  issuance  of  said  policy, 
and  had  knowledge  of  such  disease  at  the 
time  of  his  examination,  and  that  his  answers 
to  the  questions  were  untrue  "and  made  with 
the  knowledge  of  his  own  conditions,"  they 
must  flnd  for  the  defendant.  Also,  that  If 
they  believe,  at  the  time  of  the  delivery  of 
the  policy,  deceased  was  "knowingly  suffer- 
ing from  nephritis,  or  Brlght's  disease,  which, 
if  known  to  the  defendant,  would  have  caus- 
ed the  rejection  of  the  risk,  then  the  failure 
to  communicate  it  to  the  company  was  a 
fraud  upon  the  company,"  and  their  verdict 
should  be  for  the  defendant. 

The  theory  upon  which  the  case  was  tried 
renders  it  unnecessary  for  us  to  determine 
whether  or  not  the  condition  in  the  policy, 
above  quoted  and  relied  on  to  defeat  recov- 
ery, was  a  representation  or  a  warranty. 
The  instructions  given  at  defendant's  request 
show  that  it  treated  it  as  a  representation, 
and  sought  to  prove  that  it  was  knowingly 
false  and  fraudulent  It  cannot  now  com- 
plain, even  If,  properly  interpreted,  the  con- 
dition should  be  held  to  be  an  absolute  wai^ 
ranty,  a  question  we  do  not  decide. 

It  was  for  the  jury  to  say,  upon  the  con- 
flicting evidence,  whether  insured  died  of 
chronic  or  of  acute  nephritis^  and  whether, 
if  he  had  chronic  nephritis,  he  knew  it  at  the 
time  he  was  insured.  Recoveries  from  acute 
nephritis  are  frequent,  while  recoveries  from 
chronic  nephritis  are  seldom. 

Finding  no  error,  we  affirm  the  judgment. 
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CANFIBLD  T.  OOLLINS  et  aL     (No.  8479.) 

{Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  2S,  1919.) 

(Bylilabu9  ly  the  Court,} 

BoTJNDAsixs  ^=s>46(S)  —  Ebtablisbmsnt  — 
Grant. 
An  owner  of  two  adjoining  tracts  of  land 
havipg  a  common  line  may  sell  and  convey  any 
part  of  one  or  both  tracts  and  fix  the  boundary 
therefor  as  he  may  elect,  and  if  the  calls  in 
the  deed,  promptly  recorded,  locate  the  common 
boundary  between  the  tract  sold  and  that  re- 
tained on  a  line  slightly  different  from  the  old 
one,  the  line  so  fixed  will  prevail  over  the  calls 
of  a  subsequent  recorded  deed  conveying  the 
tract  so  retained,  though  it  purport  to  fix  the 
common  boundary  line  as  formerly  located. 

Error  to  Circuit  Court,   Gilmer   County. 

Ejectment  by  F.  M.  Canfield  against  Al- 
mira  Collins  and  husband.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
Tersed  and  remanded  for  retrial. 

R.  F.  Kidd  and  L.  H.  Bamett,  both  of  Glen- 
Tille,  for  plaintiffs  in  error. 

A.  L.  Holt  and  Linn  ft  Craddock,  all  of 
Glenvllle,  for  defendant  in  error. 

LYNCH,  J.  Frank  M.  Canfield  brought 
ejectment  to  recover  possession  of  a  small 
triangular  parcel  of  ground,  containing  about 
1  acre,  along  the  line  common  to  a  69-acre 
tract  owned  by  him  and  a  136.5-acre  tract 
owned  by  the  defendant  Almira  Collins,  and 
secured  the  Judgment  of  which  she  and  her 
codefendant  husband  complain;  they  assign- 
ing as  erroneous  the  giving  of  plalntifTs  In- 
struction No.  2  and  the  refusal  of  their  in- 
struction bearing  the  same  number. 

To  understand  fully  their  relevancy  and 
applicability,  or  the  lack  of  either,  to  the 
issues  Involved,  a  brief  summary  of  the  facts 
proved  or  admitted  is  necessary.  Almira 
Collins  acquired  title  to  the  136.5  acres  June 
17,  1904,  directly  through  Thursey  M.  Lyndi, 
who  was  a  daughter  of  Currence  B.  Conrad 
and  Intermarried  with  Charles  Thompson,  a 
son  of  Hugh  Thompson,  whom  she  survived, 
and  afterwards  with  Vanlinden  S.  Lynch, 
who  Joined  with  her  in  the  Collins  deed,  re- 
corded November  10, 1904 ;  and  Canfield  title 
to  the  69  acres  through  two  conveyances,  one 
by  Thursey  M.  Lynch  and  V.  S.  Lynch  to  N. 
B.  Wlant,  dated  August  21,  and  recorded 
Octobef  20,  1913,  the  other  by  Wlant  to  Can- 
field  May  4,  1914,  recorded  June  4  of  that 
year.  The  69-acre  tract  ts  sometimes  re- 
ferred to  In  the  record  as  containing  60  acres, 
but  which.  It  is  agreed,  contained  the  larger 
area,  2  acres  of  which,  located  somewhere 
near  the  common  llne^  were  reserved  in  the 
Wlant  deed,  so  that  Canfi^d  aoquired  and 
now  owns  only  67  acres  of  ttie  69-acre  tract 


Although  in  the  deed  to  Wlant  other  gran- 
tors Joined  with  Thursey  M.  and  Y.  S.  Lynch, 
they  did  not  do  so  because  of  any  real  inter- 
est possessed  by  them  in  the  land  granted, 
but  merely  in  recognition  of  the  right  of  the 
grantors  named  to  dispose  of  the  property 
and  to  avoid  any  question  affecting  the  tittle 
thereto,  and  the  case  was  argued  and  sub- 
mitted as  if  Thursey  Bl  Lynch  was  the  Im- 
mediate and  unquestioned  source  of  the  title 
to  both  tracts. 

Besides  the  division  line,  there  are  two  and 
only  two  comers  conmion  to  both  tracts — one 
a  rock,  whose  location  and  identity  are  es- 
tablished; the  other  a  stake,  not  definitely 
Identified  or  located.  The  two  surveyors,  of 
whom  the  court  appointed  one,  either  upon  its 
own  motion  or  by  and  with  the  consent  of 
the  parties,  the  other  selected  by  the  plaintiff 
and  to  some  extent  acting  under  his  guidance 
and  direction,  did  not  agree  upon  the  location 
of  the  second  comer  and  found  nothing  by 
which  they  were  able  to  identify  It  confident- 
ly. They  did  find  some  marked  trees  at  the 
end  of  the  line,  or  along  it,  and  some  portions 
of  an  old  fence ;  but  the  marks  were  not  well- 
defined  or  reliable,  as  the  testimony  seems 
clearly  to  indicate.  Beall,  whom  plaintiff 
selected,  ran  from  the  rode  on  a  course  N. 
38**  E.,  and  Lewis,  whom  the  court  appointed, 
on  a  course  N.  39*"  E.,  the  distance  specified 
in  the  deed  to  the  next  comer.  That  comer 
each  of  them  attempted  to  locate  at  the  north- 
east end  of  the  lines  so  run  by  them.  This 
difference  in  degree  resulted  from  Beall's 
adopting  the  course  found  in  the  decrees 
partitioning  the  lands  of  Hugh  Thompson,  out 
of  whldi  were  carved  in  1868  the  two  tracts 
of  land  now  severally  owned  by  the  parties 
to  this  action,  that  course  being  N.  35*"  B., 
or  S.  35*  W.,  and,  as  corrected  for  variations, 
made  the  call  as  run  by  him.  Lewis,  how- 
ever, took  as  the  proper  course  that  which  he 
found  in  deeds  made  in  1902  and  1904  by 
Thursey  M.  Lynch,  then  the  owner  of  both 
tracts,  and  her  husband,  one  to  R.  CL  Kerens, 
conveying  the  coal  under  the  136.5  acres,  the 
other  to  Mrs.  Collins,  conveying  the  surface 
of  the  same  tract,  that  course  bdng  S.  38''30' 
W.,  and,  adding  half  a  degree  for  variation, 
ran  the  line  on  this  course  as  corrected. 

The  only  reason  or  excuse  for  going  back 
to  the  partition  decrees  is  that  both  tracts 
were  parts  or  parcels  of  the  Thompson  tract ; 
the  first  being  assigned  to  William  L.  Thomp- 
son, who  conveyed  it  to  Thursey  M.  Thomp- 
son, now  Thursey  M.  Lynch,  and  she  to  Mrs. 
Collina  Thursey  M.  Lynch  also  acquired  the 
69  acres  as  the  devisee  of  her  father,  Cur- 
rence B.  Conrad ;  that  tract  now  being  owned 
by  the  plaintiff,  her  remote  grantee,  less  2 
acres,  which  she  reserved. 

The  instructi(m  of  which  the  defend^ts 
complain  told  the  Jury— 

''that  if  they  believe  from  the  evidence  that 
the  Twk.  oomer  planted  and  agreed  to,  and  aa 


CB»For  other  cmm  see  same  topio  and  KET-NiniiBBR  in  all  Key-Numbered  Digeets  and  Indexee 
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shown  as  the  beginning  corner  of  the  disputed 
line  on  Uie  map  identified  and  filed  in  eridenee 
by  X  Ernest  Beall,  surveyw,  as  an  original 
comer,  and  that  the  comer  at  the  other  end 
of  the  disputed  line  is.  not  found,  then  the 
course  and  distance  called  for  in  the  original 
partition  of  Hugh  Thompson's  estate  shall  gov- 


n 


em. 

This  instractlon  Ignores  an  essential  ele- 
ment of  the  defense  interposed  on  behalf  of 
the  defendant,  and  certainly  supported  by 
the  following  facts  and  circumstances,  reveal- 
ed upon  the  trial  and  clearly  appearing  upon 
the  record  and  not  controverted. 

As  we  have  said,  Thursey  M.  Lynch  was 
the  source  through  which  the  parties  acquir- 
ed title.  The  coal  underlying  the  surface  of 
the  136.5  acres  she  sold  in  1902  to  Richard 
Kerens,  trustee,  and  preliminarily  to  the  ex- 
ecution of  the  deed  May  30,  1902,  the  tract 
was  surveyed,  and  the  survey  so  made  and 
the  deed  executed  pursuant  thereto  recognize 
ed  and  adopted  as  the  true  division  line  of 
the  two  tracts,  and  as  the  correct  or  corrected 
course  of  the  line  in  dispute,  the  call  S. 
38'30'  W.  149.5  poles,  or  the  reverse  thereof, 
N.  38*30'  B.  Mrs.  Lynch  also  conveyed  to 
Mrs.  Collins  the  surface  of  the  136.5  acres 
June  17,  1904,  by  tlie  calls  of  the  Kerens  coal 
deed;  and,  in  the  absence  of  anything  ap- 
pearing to  the  contrary,  the  rational,  reason- 
able, and  legal  presumption  is  that  as  such 
grantee  she  entered  into  the  Immediate  and 
actual  possession  of  the  land  conveyed  and 
every  part  of  it,  even  to  the  full  limit  as  de- 
scribed by  the  calls  of  the  deed,  a  possession 
not  disturbed  or  mColested  thenceforward 
to  the  date  of  the  service  of  the  declaration 
upon  the  defendant,  September  17,  1914,  a 
period  of  more  than  10  yearsi  She  also 
endeavored  to  inclose  the  land  by  a  fence 
along  the  common  line  soon  after  the  date 
of  her  deed,  and  as  plaintiff  admits  has  held 
and  now  holds  possession  to  the  inclosnre. 

Whether  by  inadvertence  or  not,  in  the 
deed  for  the  6&«cre  tract  made  by  Mrs.  Lynch, 
her  husband,  and  others  to  Wiant,  plaintiff's 
grantor^  August  21,  1918,  more  than  nine 
years  afterwards,  the  call  for  the  contro- 
verted line  was  the  same  as  that  adopted  in 
the  decrees  in  the  Thompson  partition  suit, 
instead  of  the  call  in  the  deed  to  Mrs.  Ck>llln& 
But  the  apparently  complete  and  undisturbed 
possession  of  the  defendant  to  the  lindts  of 
the  boundaries  fixed  by  the  call  of  her  deed 
cannot  be  Ignored,  as  it  was  ignored  in  the 
instruction  of  which  she  complains. 

It  is  hardly  necessary,  because  axiomatic, 
to  say  that,  while  Thursey  M.  lornch  owned 
both  tracts  and  before  she  had  conveyed 


I  either  of  them,  her  control  over  them  was 
complete,  her  dominion*  absolute,  and  she 
could  dispose  of  them  in  whole  or  in  part  as 
she  might  elect,  and  if  she  elected  to  sell 
part  of  either  or  both  and  retain  the  residue, 
she  had  ample  and  unquestionable  authority 
to  do  so,  and  could  convey  by  any  course  or 
call  she  might  approve  or  her  judgment  dic- 
tate without  regard  to  any  previously  estab- 
lished division  line  between  them.  In  the 
exercise  of  her  proprietary  rights  she  could 
convey  to  the  same  grantee  the  land  on  either 
side  of  the  common  line,  thereby  entirely 
obliterating  it,  and  if  she  had  done  so  she 
could  not,  nor  could  any  subsequent  vendee 
of  hers,  complain  or  set  up  a  title  hostile  to 
that  voluntarily  conferred  upon  the  former 
grantee  by  a  prior  recorded  deed;  this  upon 
the  maxim  that  priority  in  time  gives  priority 
of  right  Stewart  v.  Parr,  74  W.  Va.  327, 
334,  82  S.  E.  259. 

This  would  be  the  inevitable  result,  even 
if  the  intention  of  Mrs.  Collins'  grantors  was 
to  conform  to  the  calls  of  the  partition  de- 
crees, as  perhaps  it  was,  ^ince.the  divergence 
is  only  3^  degrees,  and  this  chiefly  because 
of  magnetic  variation.  The  rights  of  the 
parties  are  to  be  Judged  by  the  prior  deed 
as  it  is  while  it  remains  unmodified  and  un- 
corrected, and  not  by  what  the  subsequent 
grantee  of  the  adjoining  tract  may  conceive 
his  rights  to  be,  notwithstanding  the  prior 
grant  and  recordation.  If  the  grantors  chose 
to  alter  the  35-degree  Une,  or  give  it  any  other 
direction,  as  they  did  by  nuking  it  S. 
3S''30'  W.,  that  was  a  matter  that  concerned 
them,  and  no  one  else.  It  was  this  latter 
course,  run  apparently  in  1902,  that  Lewis 
adopted  as  the  basis  of  his  survey,  and,  allow- 
ing half  a  degree  variation,  ran  it  as  S.  39* 
W.,  while  Beall  adopted  the  old  or  partition 
call  of  1868^  repeated  in  the  deeds  of  1913 
and  1914,  imder  which  plaintiff  holds  title, 
and  added  3  degrees,  making  the  course  S. 
SS"*  W.  As  Mr&  Collins,  the  defendant,  was 
the  prior  grantee  of  the  common  grantor,  the 
course  as  given  in  the  deed  to  her  in  1904  is 
accorded  priority  over  a  different  subsequent 
call. 

To  the  extent  any  of  the  Instructions  pro- 
pounded by  plaintiff  and  given,  and  especially 
Instruction  No.  2,  ignored  or  disregarded  the 
legal  principles  stated,  they  were  erroneous 
and  prejudicial,  and  ought  not  to  have  been 
given.  For  virtually  the  same  reason  de- 
fendant's instructions  should  have  been  given. 
And  as  they  were  apparently  vital  to  the  is- 
sue tried  by  the  Jury,  the  ruling  thereon 
requires  a  reversal  of  the  Judgment  and  the 
remand  of  the  case  for  retrial. 
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UNDERWOOD  ▼.  UNDERWOOD. 
(No.  3637.) 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

Jan.  28,  1919.) 

(ByUahua  ly  iM  Courts 

I..DIVORCB     ^=»158   ^   RXICABBIAGB  —   COIC- 
liON  LiA.W— -BQinTT. 

The  common  law  does  not  forbid  remar- 
riage of  persons  absolutely  divorced  from  one 
another,  nor  either  of  them,  nor  has  a  court  of 
equity  any  inherent  authority  to  inhibit  it  by 
a  decree. 

2.  DiYOBCE    ^s»168  —  Restbaint  or  Mab- 
RiAOS— Validity. 

In  so  far  as  a  decree  of  divorce  from  the 
bonds  of  matrimony  inhibits  or  restrains,  with- 
out statutory  authority,  either  of  the  parties 
from  remarriage,  it  is  erroneous,  and  will  be 
reversed  on  appeal, 

3.  DrvoBCE    ^=»158  —  Restbaint  or  Mab- 
BIA6B— Equitt  Jxtbisdigtion. 

A  court  of  equity  is  not  authorized  to  re- 
strain the  innocent  party  to  a  decree  of  divorce 
from  the  bonds  of  matrimony  from  remai^ying 
within  three  years  from  the  date  of  the  decree. 

4.  DrvoBcfE   ^=»288  —  Appkal  —  Costs. 

If  the  defendant  to  the  suit  in  which  such 
a  decree  was  entered  made  no  appearance  in 
the  oourt  below,  nor  in  the  appellate  court, 
no  costs  are  allowable  in  the  latter  court 

Appeal  from  Circuit  CJourt,  Brooke  County. 

Suit  for  divorce  by  Robert  Underwood 
against  Elvinia  Underwood.  From  a  decree 
grantiiig  an  absolute  divorce,  but  restrain- 
ing plalntiflf  from  marrying  again  within 
three  years  from  date  of  decree,  he  appealp. 
Decree  in  so  far  as  inhlbitiDg  plalntilTs  re- 
marriage reversed. 

R.  L.  Ramsay,  of  Follansbee,  Erskine, 
Palm^  ft  Carl,  of  Wheeling,  for  appellant 

POFTESNBARGBR,  J.  The  decree  com- 
plained of  on  this  appeal  granted  the  appel- 
lant a  divorce  from  the  bonds  of  matrimony, 
on  the  ground  of  willful  desertion  for  more 
than  three  years,  but,  against  his  wishes,  re- 
strained him  from  marrying  again  within 
three  years.  There  was  no  defense  to  his 
Mil  In  the  trial  court,  and  the  appellee  has 
not  entered  an  appearance  here,  in  reslst- 
anoe  of  his  effort  to  be  relieved  from  the 
provision  of  the  decree  inhibiting  his  remar^ 
rlage. 

Section  14  of  chapter  64  of  Barnes*  Code 
of  1918  (Code  Supp.  1918,  §  8648a)  forbids 
marriage  of  the  parties  to  a  divorce  suit,  ex- 
cept to  one  another,  within  six  months  from 
the  date  of  the  decree,  and  authorizes  the 
court  to  prohibit  the  guilty  party  from  re- 
marrying again,  within  a  certain  time  to  be 
fixed  by  the  decree,  not  exceeding  five  years. 


r  Section  12  of  that  diapter  (Code  1913,  | 
3647)  forbids  marriage  of  either  party  to  a 
decree  of  perpetual  separation  during  the 
life  of  the  other.  Beyond  these  provisions, 
there  is  no  statutory  restraint  upon  the  right 
of  remarriage  of  divorced  persons,  nor  any 
statutory  authority  In  the  courts  to  Impose 
such  restraint 

[1-4]  The  common  law  does  not  forbid  the 
remarriage  of  such  persons,  nor  is  there  any 
Inherent  authority  in  a  court  of  equity  to 
inhibit  it  In  re  Oane,  170  Mich.  651,  136 
N.  W.  587.  40  L.  R.  A.  (N.  S.)  765.  Ann.  Cas. 
1914A,  1173 ;  Barber  v.  Barber,  16  Cal.  378; 
People  V.  Hovey,  5  Barb.  (N.  Y.)  118;  State  v. 
Weatherby,  43  Me.  258,  69  Am.  Dec.  59; 
Nelson,  Dlv,  &  Sep.  §  588 ;  Bish.  Div.  H  655- 
659;  9  R.  C.  L.  437,  Dlv.  §  241. 

For  these  reasons,  so  much  of  the  decree 
as  Inhibits  the  plaintiff  and  appellant  from 
marrying  again  within  three  years  from  the 
date  of  the  decree  must  be  reversed  and  an- 
nulled ;  but,  since  the  wife  made  no  defense 
in  the  court  below  and  does  not  oppose  modi- 
fication of  the  decree  here,  and  it  does  not 
appear  that  any  objection  was  made  in  the 
court  below,  the  provision  complained  of, 
nor  that  any  effort  has  been  made  to  have 
the  decree  modified  in  that  court,  no  costs 
will  be  awarded  to  the  appellant.  The  error 
is  due  either  to  his  generosity  or  indiscre- 
tion in  the  drafting  of  a  decree  in  his  own 
favor,  or  misapprehension  on  the  part  of  the 
court,  not  induced  l»y  the  def^dant 


(88  W.  Va.  246) 
MARSHALL  v.  PORTER.  (No.  3648.) 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

Jan.  28,  1919.) 

(Syllabus  J)y  the  Oourt.) 

1,  Appkal    and    Ebbob   ^=»1022(3)— Decbke 
OT  Circuit  CotrBT— Dvidencb— Rbview. 

The  decree  of  a  circuit  court  approving  the 
findings  of  a  commissioner  based  upon  con- 
fiicting  evidence  will  not  be  reversod  by  this 
oourt,  unless  such  findings  are  in  conflict  with  a 
substantial  preponderance  of  the  evidence. 

2.  Equity   ^=>57  —  Maxim  —  Discharge  of 
Indebtedness. 

Equity  looks  upon  that  as  done  which  ought 
to  be  done,  and  where  one  who  is  indebted  to 
another,  and  who  is  being  pressed  for  the  pay- 
ment of  sudi  indebtedness.  In  order  that  such 
other  may  meet  certain  obligations  which  he 
has  outstanding,  agrees  that  he  will  himself 
acquire  such  outstanding  obligations,  and  dis- 
charge the  same  with  his  indebtedness,  and  he 
does  acquire  such  outstanding  obligations  of  his 
creditor,  equity  will  consider  that  his  indebted- 
ness was  applied  to  the  discharge  of  such  ob* 
ligations  at  the  time  he  acquired  the  same. 


4|B»For  othor  casei  see  same  topio  and  KB7-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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8.  Equttt  ^s»180— JuDOinsiVT  ^=»718(2>— 
Plbadino  Defknsks— Res  Judicata. 
Where  in  a  suit  a  claim  ia  aseerted  against 
a  defendant,  the  yalidity  of  which  he  denies,  he 
must,  if  he  would  have  the  advantage  of  them, 
plead  and  rely  upon  all  of  the  defenses  availa- 
ble to  him  to  defeat  such  daim.  If  the  matters 
involved  in  the  suit  are  adjudicated  adversely 
to  the  defendant,  after  full  opportunity  to  both 
sides  to  present  all  of  the  matters  in  support 
of  their  several  contentions,  such  adjudication 
wiU  be  res  adjudicata,  and  the  defendant  will 
be  barred  from  subsequently  making  a  defense 
which  was  available  to  him  in  the  first  instance. 

Appeal  from  Clrcait  Court,  Hanoock 
Goiinty. 

Bill  by  OUver  S.  Marshall  against  W.  D. 
Porter,  executor,  etc.,  and  James  M.  Porter 
and  others.  Decree  for  plaintiff,  and  last- 
named  defendant  appeals.    Affirmed. 

See,  also,  71  W.  Va.  830,  76  S.  B.  652. 

E.  A.  Hart,  of  New  Cumberland,  for  appel- 
lant. 

Marshall  &  Forrer,  of  Parkeraburg,  for 
appellee. 

RITZ,  J.  In  1886  the  plaintiff  purchased 
from  one  Jasper  M.  Porter  certain  real  es^ 
tate  in  the  county  of  Ebincock,  and  for  the 
deferred  installments  of  purchase  money  ex- 
ecuted certain  nonnegotlable  notes.  These 
notes  were  held  by  Porter  until  about  the 
year  1893,  when  they  were  transferred  to  the 
defendant  James  M.  Porter,  who  held  them 
until  the  year  1907,  when  he  transferred  the 
same  to  his  sister  Fannie  Porter  McBride, 
who  has  since  died,  and  who  is  represented 
in  this  suit  by  the  defendant  tV'.  D.  Porter 
as  the  executor  of  her  will.  After  the  death 
of  Fannie  Porter  McBride,  her  executor 
threatened  to  execute  a  deed  of  trust  given 
to  secure  these  notes,  and  the  plaintiff  then 
brought  this  suit  for  the  purpose  of  cancel- 
ing the  notes  and  canceling  the  deed  of  trust 
as  a  cloud  upon  his  title  to  the  real  estate. 
The  theory  upon  which  he  proceeds  is  that 
in  the  year  1893  and  prior  thereto  the  de- 
fendant James  M.  Porter  became  indebted  to 
him  in  considerable  sums  of  money,  and  that 
he  importuned  the  said  James  M.  Porter  to 
make  settlement  with  him  of  this  indebted- 
ness in  order  that  he  might  meet  his  obli- 
gation to  Jasper  M.  Porter  on  account  of 
these  notes;  that  James  M.  Porter  in  the 
year  1893  told  him  that  he  would  acquire  the 
notes  himself  from  Jasper  M.  Porter,  and 
would  settle  the  indebtedness  to  the  plain- 
tiff in  so  far  as  the  notes  would  cover  the 
same  in  that  way.  As  before  stated,  James 
M.  Porter  did  acquire  the  notes  at  that  time, 
and  so  advised  the  plaintiff,  and  the  plain- 
tiff believed,  as  he  alleges,  that  the  arrange- 
ment for  settling  the  same  with  the  indebt- 
edness of  James  M.  Porter  to  him  was  en- 


tirely satisfactory.  After  James  M.  Porter 
became  the  owner  of  the  notes,  the  plaintiff 
at  various  times,  as  he  testifies,  attempted  to 
have  Porter  cancel  the  same  and  deliver  them 
to  him,  but  Porter  always  delayed  doing  this, 
not  upon  the  ground  that  the  plaintiff  was  not 
entitled  to  have  it  done,  but  upon  the  ground 
of  inconvenience  and  like  excuses.  Plaln- 
tiff*s  contention  was  that  the  indebtedness 
of  James  M.  Porter  to  him  not  only  fully 
satisfied  the  notes  at  the  time  they  came  into 
Porter's  hands,  but  was  in  excess  of  the 
amount  of  the  notes,  and  he  desired  to  have 
the  notes  canceled  and  the  deed  of  trust  re- 
moved as  a  cloud  upon  his  title,  and  a  decree 
for  any  balance  said  James  M.  Porter  might 
owe  him. 

The  case  was  heard  by  the  circuit  court, 
and  the  plaintiff's  bill  dismissed,  but  upon 
appeal  to  this  court  that  decree  was  reversed, 
and  this  court  held  that  the  plaintiff  was 
entitled  to  have  the  indebtedness  of  Porter 
to  him  set  off  against  these  notes;  in  other 
words,  it  was  held  that  the  plaintUTs  con- 
tention as  to  the  arrangement  between  him 
and  James  M.  Porter  was  proved,  and  that 
he  was  entitled  to  relief  thereon,  and  re* 
manded  the  cause  with  the  suggestion  that 
it  was  one  where  a  reference  to  a  oommls- 
sioner  would  likely  be  proper  to  ascertain  the 
correct  amount  of  the  various  items  in  the 
plaintiffs  account,  and  to  apply  the  same  to 
the  notes  in  question.  See  Marshall  v.  Por- 
ter, 71  W.  Va.  830,  76  S.  B.  653.  After  the 
cause  was  remanded  to  the  circuit  court  it 
was  referred  to  a  commissioner,  and  the  com- 
missioner made  a  report  finding  that  Mar- 
shall was  entitled  to  have  the  notes  cancel- 
ed  as  fully  satisfied,  to  have  the  deed  of 
trust  also  canceled,  and  to  have  a  recovery 
against  James  M.  Porter  for  a  small  amount 
in  addition  thereto.  The  circuit  court  de- 
creed accordingly,  and  this  appeal  la  proee- 
cuted. 

[1]  Some  question  is  made  as  to  the  sufll- 
clency  of  the  proof  to  establish  certain  debts 
claimed  by  Manftiall,  or  rather  to  establish 
the  amount  of  them  as  they  were  found  by 
the  commissioner.  Upon  this  question  it 
sufiaces  to  say  that  there  is  evidence  in  the 
case  fully  supporting  the  commissioner's  find- 
ings as  to  the  amount  of  these  particular 
debts,  even  though  it  may  be  in  some  in- 
stances controverted,  and  this  court  will  not 
reverse  the  decree  of  the  circuit  court  ap- 
proving the  findings  of  a  commissioner  upon 
controverted  facts,  unless  such  finding  is 
clearly  against  the  weight  of  the  evidence. 
Such  is  not  the  case  here.  One  of  these 
items  was  for  the  interest  of  the  plaintiff  in 
an  oil  well,  the  legal  title  to  which  was  in 
the  defendant  James  M.  Porter.  It  is  shown 
that  James  M.  Porter  sold  this  well  and 
took  the  money  himself,  and  never  accounted 
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to  the  plaintiff  for  one  cent,  although  it  is 
admitted  that  the  plaintiff  had  a  considera- 
ble interest  therein.  The  defendant  James 
M.  Porter  has  always  refused,  and  even  when 
he  testified  in  this  case  refused,  to  say  how 
much  he  got  for  this  well,  or  to  whom  he 
sold  it  The  commissioner  could  do  nothing 
but  take  the  best  evidence  he  could  get  as 
to  this,  and  we  think  his  findings  are  as 
advantageous  to  the  defendant  James  M. 
Porter  as  he  could  reasonably  expect,  par- 
ticularly in  view  of  the  fact  that  it  lay  in 
his  power  to  make  the  matter  absolutely  cer- 
tain. 

[2,  3]  In  the  circuit  court,  when  the  re- 
port of  the  commissioner  came  up  for  consid- 
eration, the  defendant  James  M.  Porter  for 
the  first  time  by  exceptions  set  up  the  stat- 
ute of  limitations  as  a  bar  to  any  of  the 
claims  asserted  by  the  plaintiff.  In  so  far 
as  these  claims  were  applied  to  the  discharge 
of  the  notes  set  up  and  referred  to  In  the 
bill  there  is  nothing  in  this  contention.  The 
agreement,  which  this  court  by  its  former 
decree  found  existed  between  the  parties, 
was  to  apply  this  indebtedness  of  James  M. 
Porter  to  Marshall  to  the  extinguishment  of 
these  notes.  Having  found  that  that  agree- 
ment existed,  a  court  of  equity  looks  upon 
that  as  done  which  ought  to  be  done.  We 
will  treat  the  notes  executed  by  the  plain- 
tiff, and  which  are  sought  to  be  canceled 
here,  as  satisfied  and  discharged  as  of  the 
time  James  M.  Porter  and  the  plaintiff 
agreed  that  it  should  be  done.  Story's  Eq- 
uity Jurisprudence,  S  81;  Felch  v.  Hooper, 
119  Mass.  52 ;  Craig  v.  Leslie,  3  Wheat  563, 
4  li.  Ed.  460.  But  does  the  statute  of  limi- 
tations apply  to  the  decree  in  favor  of  the 
plaintiff  for  the  excess  of  his  Indebtedness 
above  the  notes  held  at  the  time  by  the  de- 
fendant James  M.  Porter?  As  before  stated, 
these  claims  were  set  up  by  the  plaintiff  in 
bis  bill  illed  in  this  case,  and  while  they 
were  not  particularized  in  that  bill,  they  were 
gone  into  by  particular  items  in  testimony 
taken  in  support  of  it.  The  defendant  James 
M.  Porter  at  that  time  denied  their  validity, 
and  denied  that  the  plaintiff  had  the  right 
to  discharge  the  notes  referred  to  in  this 
case  in  that  way,  or  to  recover  any  of  said 
claims.  The  parties,  after  full  opportunity 
to  offer  all  of  the  matters  they  had  in  sui>- 
port  of  their  respective  contentions,  submit- 
ted the  case  for  a  decision,  and  this  court 
on  appeal  held  that  the  plaintiff  was  enti- 
tled to  recover  his  claims  in  this  suit  That 
decree  established  the  validity  of  them,  and 
the  only  thing  left  for  determination  was 
the  amount  thereof  and  their  application  to 
the  notes  in  controversy.  The  defendant 
James  M.  Porter  could  not  reserve  one  of 
his  defenses.  He  had  full  opportunity  to 
make  all  defenses  at  that  time,  and,  not  hav- 


ing made  his  defense  of  the  statute  of  limi- 
tations, then  the 'finding  of  this  court  estab- 
lishing the  validity  of  the  plaintiff's  claims 
is  res  adjudlcata,  and  we  will  not  now  re- 
open that  question  and  allow  him  to  plead 
the  statute  of  limitations  to  prevent  a  recov- 
ery against  him  for  the  amount  in  excess  of 
the  notes  which  were  canceled  by  the  court's 
decree.  It  is  fundamental  that,  where  a 
party  is  sued,  and  he  challenges  the  validity 
of  the  cause  of  action  against  him,  he  must 
put  in  all  of  the  defenses  he  has  thereto. 
If  he  fall  to  do  so,  he  will  not  be  allowed 
after  a  decree  or  Judgment  against  him  up- 
on the  merits  to  assert  a  defense  which  was 
available  to  him  before  the  rendition  of  such 
adverse  judgment  or  decree.  Alderson  v. 
Horse  Creek  Coal  Land  Co.,  81  W.  Va.  411, 
94  S.  E.  716,  and  authorities  there  cited. 

It  follows  from  what  we  have  said  that 
the  decree  of  the  circuit  court  of  Hancock 
county  complained  of  will  be  affirmed. 


(88  W.  Va.  267) 

GEORGE  DB  WITT  SHOE  CO.  v.  AD- 
KINS et  al.    (No.  3386.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  28,  1919.) 

(SyUalfu$  hy  the  OovrtJ 

1.  Pbincipai,  and  Aobitt  «=»108(12)  —  Pow- 
ers OF  Tbaveung  Saubsman  —  Rbtubn  or 
Goods. 

A  trayeling  salesman  has  implied  authority, 
as  agent,  to  bind  his  principal  by  a  stipulation 
in  a  contract  of  sale  of  goods,  according  to  the 
vendee  right  to  return  the  goods,  within  a  rea- 
sonable time,  if  found  to  be  unsatisfactory. 

2.  Pbinoifal  and  Agent  ^=»108(12)— Pow- 
ers OF  TjRAVelinq  Salesman^Return  of 
Goods. 

But  he  has  no  implied  authority  to  stipu- 
late for  an  unconditional  and  unlimited  right 
of  return.  It  must  be  reasonable  and  usual  in 
its  character. 

3.  Sales  ^s»168%(5)— Stzpui^ltion  for  Re- 
turn OF  GOODS--GON8TRUCTION. 

A  stipulation  for  right  of  return  of  goods,  if 
unsatisfactory,  proved  in:  general  and  indefinite 
terms,  is  properly  construed  as  one  allowing  only 
a  reasonable  period  of  time  for  testing  their  de- 
sirability and  fitness  by  inspection  and  sales,  and 
the  purchaser,  after  having  sold  an  unreason- 
able portion  of  them,  and  kept  the  balance  for  an 
unreasonable  period  of  time,  cannot  return  the 
residue  for  credit  on  his  account. 

Error*  to  Gircait  Oourt,  Cabell  €k>unty. 

Assumpsit  by  the  George  De  Witt  Shoe 
Company  against  E.  E.  Adkins  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Reversed,  verdict  set  aside,  and  new 
trial  awarded. 


^BS>For  other  caMt  ■••  same  tctpie  and  KBT-NUMBBR  In  all  K«r-Niimb«r«d  DigMts  and  ladazM 
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Jean  F.  Smith,  of  Huntington,  for  plaintiff 
In  error. 

J.  W.  Perry,  of  Huntington,  for  defendants 
in  error. 

POFFENBARGER,  J.  The  Important  in- 
quiries arising  upon  this  writ  of  error  to  a 
judgment  for  the  defendant,  in  an  action  of 
assumpsit  for  the  price  of  merchandise  sold 
and  delivered,  are  (1)  whether  power  to  make 
a  conditional  sale  of  merchandise  is  within 
the  apparent  authority  of  a  traveling  sales- 
man ;  (2)  if  so,  whether  such  authority  is  un- 
limited; and  (3)  whether  the  evidence  sus- 
tains the  verdict 

Under  an  order  taken  September  9,  1910, 
by  J.  W.  Koontz,  its  traveling  salesman,  the 
plaintiff  made  five  shipments  of  shoes  to  the 
defendant,  between  that  date  auU  December 
10,  1910,  of  the  aggregate  value  of  $619.63. 
The  first  and  largest  bill  matured  a  few 
days  before  the  last  shipment  was  made. 
Nothing  was  paid  on  any  of  them,  until  after 
the  claim  had  been  placed  in  the  hands  of  an 
attorney  for  collection.  Evidence  Introduced 
by  the  plaintiff  tends  to  prove  a  demand  for 
payment  of  the  first  bill  by  a  letter  on  Decem- 
ber 6,  1910,  and  repeated  demands  for  pay- 
ment of  it  and  the  others  as  they  fell  due. 
On  December  19,  1910,  a  draft  was  made  for 
the  amount  of  the  first  bill,  which  was  re- 
turned unexplained.  One  of  the  defendants, 
in  his  testimony,  denies  having  received  any 
of  the  letters  except  one,  and,  on  January  4, 
1911,  he  wrote  the  plaintiff  a  letter,  saying: 

"We  wiU  pay  you  on  the  20th  as  we  have 
a  pay  day  then;  hope  this  will  be  satisfactory 
to  you.  We  have  to  sell  on  those  terms,  and 
we  will  pay  you  sure  then.' 


»t  » 


He  admits  presentation  and  dishonor  of 
the  draft.  Out  of  these  shoes,  the  defend- 
ants sold  at  retail,  until  May  4,  1911,  when, 
having  sold  $293  worth  of  them,  they  boxed 
up  and  delivered  to  the  Chesapeake  &  Ohio 
Railway  Company  the  residue  for  ship- 
ment to  the  plaintiff,  upon  the  assumption 
of  their  right  under  the  contract  to  return 
them,  because  they  were  unsatisfactory. 
The  plaintiff  refused  to  accept  them,  on  their 
arrival  at  their  destination,  Lynchburg,  Va., 
and,  in  considerable  subsequent  correspond- 
ence, denied  the  right  of  the  defendants  to 
return  them. 

Not  having  produced  the  order  on  which 
the  shipments  were  made,  nor  proved  any 
excuse  for  nonproductlon  thereof,  the  plaintiff 
introduced  testimony  tending  to  prove  that  it 
was  unconditional  In  its  terms.  On  the  other 
hand,  the  two  members  of  the  defendant  firm 
and  the  wife  of  one  of  them  swear  positively 
that  the  goods  were  purchased,  or  the  order 
given,  with  the  understanding  and  agreement 
that  the  defendant  should  have  the  right  to 
return  them,  if  they  should  be  found  to  be 
unsatisfactory*    They  further  testified  that 


the  shoes  were  very  unsatisfactory,  and 
caused  them  a  great  deal  of  trouble  with 
their  customers;  it  having  been  necessary  to 
make  good  a  great  many  shoes  returned  on 
account  of  serious  defects.  In  addition  to 
its  denial  of  the  conditional  character  of  the 
contract,  the  plaintiff  Introduced  testimony 
tending  to  prove  the  shoes  were  regular  and 
good  values  for  the  prices  at  which  they 
were  sold.  For  some  reason  not  explained, 
the  salesman  who  took  the  order  was  not  put 
on  the  stand  by  either  of  the  parties. 

The  case  was  submitted  to  a  Jury,  without 
instructions,  and  they  returned  a  verdict  for 
the  defendant,  on  which  the  Judgment  was 
rendered,  after  the  overruling  of  a  motion  for 
a  new  trial, 

[1-S]  The  prevailing.  If  not  the  universal^ 
holding  of  the  courts  is  that  it  Is  within  the 
scope  of  the  apparent  authority  of  a  sales 
agent,  to  stipulate  with  the  vendee  that  the 
property  sold  may  be  returned  to  the  vendor, 
if  it  is  not  satisfactory  to  the  purchaser. 
Of  course  a  vendor  may  agree  with  the  ven- 
dee, that  the  latter  shall  take  the  goods  upon 
trial  and  test  them  out  and  return  them,  or 
the  unused  portion  of  them,  in  case  they 
prove  to  be  unsatisfactory,  for  such  a  con- 
tract is  neither  illegal  nor  contrary  to  pub- 
lic policy.  The  liberty  of  contract  obtaining 
in  this  country  enables  the  owner  either  to 
give  or  withhold  from  his  agent  power  to 
make  such  a  contract  on  his  behalf;  and  if 
an  agent  should  make  it  for  his  principal, 
without  authority,  he  would  violate  bis 
agreement  with  his  principal,  but,  according 
to  the  current  of  Judicial  authority,  he  would 
nevertheless  bind  his  principal  to  the  vendee, 
if  the  vendee  had  no  knowledge  of  the  limi- 
tation upon  the  agent's  apparent  authority. 
Secret  instructions  to  an  agent,  inconsistent 
with  his  apparent  authority^  are  not  binding 
upon  third  parties  dealing  with  him.  Un- 
ion Bank  &  Trust  Co.  v.  Long  Pole  Lumber 
Co..  70  W.  Va.  558,  74  S.  BX  674,  41  L.  B.  A. 
(N.  S.)  663;  Bank  v.  Ohio  Valley  Furniture 
Co.,  57  W.  Va.  625,  50  S.  E.  880,  70  L.  R. 
A,  312;  Rohrbough  v.  BJxpress  Co.,  50  W. 
Va.  149,  40  S.  E.  398,  88  Am.  St.  Rep.  849; 
Clark  V.  Gordon,  35  W.  Va.  735,  14  S.  B.  255 ; 
Bass  Dry  Goods  Co.  v.  Granite  City  Mfg. 
Co..  119  Ga.  124,  45  S.  B.  960 ;  Ludlow-Say- 
lor  Wire  Co.  v.  Fribley  Hardware  Co.,  67 
Kan.  710,  74  Pac.  237;  Towle  v.  Leavitt,  23 
N.  H.  360,  55  Am.  Dec.  195 ;  Clews  v.  Reilly, 
63  Hun,  636,  6  N.  Y.  Supp.  640;  Hatch  v. 
Taylor,  10  N.  H.  538 ;  Mechem,  Agency,  §  854. 

An  agent  has  implied  authoi*ity  to  fix  the 
price  and  terms  of  sale  and  agree  upon  such 
incidental  matters  as  the  time  and  place  of 
delivery,  provided  he  does  not  go  beyond 
what  is  reasonable  and  usual,  in  the  stipula- 
tions he  makes  respecting  such  things,  and 
his  principal  Is  bound  by  what  he  does,  with- 
in these  limitations,  even  though  he  acts  with- 
out authority,  if  the  person  who  deals  with 
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liixn  l8  not  cognizant  of  bis  want  of  anthor- 
Ity.  A  stipulation  In  a  contract  of  sale  of 
personal  property,  binding  the  principal  to 
take  back  the  property,  If  It  proves  to  be  un- 
satisfactory, Is  held  to  be  usual  and  reason- 
able, and  therefore  within  the  agent's  appar- 
ent authority.  Eastern  Mfg.  Co.  v.  Brenk, 
32  Tex.  Civ.  App.  07,  73  S.  W.  538;  French 
Piano  Oo.  y.  Cardwell,  114  Ga.  340,  40  S. 
£.  292;  Zaleski  y.  Clark,  44  Conn.  218,  26 
Am.  Rep.  446;  Oster  v.  'Mickley,  35  Minn. 
245,  28  N.  W.  710;  Babcock  y.  Deford,  14 
Kan.  406. 

As  to  the  existence  of  a  stipulation  for  re- 
turn of  the  goods,  if  found  to  be  unsatisf ac** 
tory,  there  is  no  preponderance  of  evidence 
against  the  verdict.  It  Is  all  oral  and  con- 
flicting, the  witnesses  for  the  plaintiff  only 
denying  the  authority  of  the  salesman  to 
make  a  conditional  sale  and  the  existence 
of  a  return  provision  In  the  order,  and  three 
witnesses  swearing  the  sale  was  a  condition- 
al one,  while  the  law  supplies  the  agent's 
authority.  While  they  do  not  define  it,  the 
witnesses  for  the  plalntlfiT  admit  its  mainte- 
nance of  a  return  goods  department.  The 
letter  in  which  the  defendants  promised  to 
pay  is  general  and  indefinite  in  its  terms  and 
purport.  Hence,  it  is  not  necessarily  in- 
consistent with  their  position.  As  the  order 
for  the  goods  was  not  produced,  nor  its  com- 
plete contents  established,  there  is  no  proof 
of  a  written  contract.  If  it  had  been  put  in 
evldaice,  it  might  have  been  no  more  than 
a  memorandum  or  an  incomplete  contract, 
not  precluding  oral  proof  of  terms  and  con- 
ditions not  stated  In  it.  Rymer  v.  South 
Penn  Oil  C,  54  W.  Va.  530,  46  S.  B.  550; 
Johnson  v.  Bums,  39  W.  Va.  658,  20  S.  B. 
686;  Cream  City  Glass  Co.  v.  Frledlander,  84 
Wis.  63,  54  N.  W.  28,  21  U  R.  A«  135,  36 
Am.  St  Rep.  895. 

The  evidence  is  Insufficient,  however,  to 
sustain  the  kind  of  a  return  contract  the  de- 
fendants claim.  It  is  general  and  Indefinite 
in  its  terms»  and,  properly  construed,  it 
means  that  the  purchasers  were  to  take  the 
goods  upon  trial,  with  the  privilege  of  re- 
turn after  a  reasonable  time  for  a  test  of 
their  fitness  for  the  trade  for  which  they 
were  conditionally  bought.  One  witness 
states  the  contract  in  these  terms: 

''If  the  shoes  did  not  give  satisfaction  or 
any  number  that  did  not  give  satisfaction,  we 
were  to  return  thenu" 


Another  says  the  agent  said: 


t^^ 


If  these  shoes  don't  prove  to  be  the  shoes 
I  say  they  ore,  and  don't  give  satisfaction,  all 
you  have  got  to  do  is  to  box  these  shoes  up 
and  send  them  back  at  our  expense." 

The  third  one  says: 

"The  contract  was  that  the  shoes  were  to 
give  perfect  satisfaction,  if  not,  we  were  to  box 
them  up  and  return  them." 

Nothing  in  tills  language  Imports  intention 
to  permit  an  unlimited  and  unrestricted  right 
of  return.  Inspection  was  one  of  the  tests 
to  be  made  and  that  required  very  little  time. 
Determination  of  fitness  by  sales  required 
more  time,  but  not  an  unlimited  or  unrea- 
sonable period.  A  month  or  two  was  amply 
sufficient.  These  goods  were  retained  seven 
months,  and  almost  half  of  them  sold,  before 
the  return  of  the  residue.  As  this  provision 
of  the  contract  was  ln.«6rted  for  the  benefit 
of  the  defendants,  and  they  were,  relying  up- 
on it,  as  a  ground  of  defense,  it  was  incum- 
bent upon  them  to  prove  and  define  it,  and 
they  have  proved  no  more  than  a  stipulation 
for  right  of  return,  which,  presumptively, 
was  the  usual  and  customary  return  privi- 
lege after  a  fair  test  of  fitness.  If  it  was 
more  than  that,  they  should  have  said  so, 
and  the  jury  could  not  supply  the  lack  of 
evidence  by  their  verdict  Ketentlon  of  trial 
goods,  after  a  reasonable  test  has  been  made, 
amounts  to  an  election  to  keep  them.  Zipp 
Mfg.  Co.  V.  Pastorlno,  120  Wis.  176,  97  N.  W. 
004. 

An  agreement  for  an  unlimited  and  unre- 
stricted right  of  return,  if  made,  was  not 
within  the  implied  authority  of  the  agent 
Under  it,  he  could  do  only  what  was  reason- 
able and  usual.  Power  to  stipulate  for  a  lim- 
ited right  of  return  constitutes  no  ground  of 
argument  for  authority  to  allow  such  right 
without  a  limit.  The  reasonableness  of  a 
stipulation  may  depend  upon  its  extent,  as 
well  as  its  character  or  subject-matter,  and 
there  is  no  authority  for  the  proposition  that 
an  agent  has  implied  power  to  put  an  unrea- 
sonable provision  in  his  principal's  contract 

It  follows,  from  these  principles  and  con- 
clusions, that  the  judgment  must  be  reversed, 
the  verdict  set  aside,  and  a  new  trial 
awarded. 
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JEFFERSON  v.  SIMPSON,    (No.  3624.) 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Jan.  28,  1919.) 

(Syllabus  by  the  Court.) 

1.  Wills  ^=»68— Contract  to  Make  WilIt— 
BsEACH— Remedy. 

Assumpsit  is  a  proper  remedy  for  a  breadi 
of  contract  to  make  a  wilL 

2.  Specific  PEBFOBiiANCE  ^=>86  —  Wnxs 
^=>56— Contract  to  Make  Will— Con- 
struction. 

A  contract  to  make  a  will  is  controlled  by 
the  same  rules  and  principles  and  enforceable 
as  other  contracts. 

3.  Wills  €=>59— Contract  to  Maks  Will 
—Consideration. 

An  agreement  made  singly  or  in  connec- 
tion with  another  to  sacrifice  an  old  home,  to 
sell  and  dispose  of  one's  property,  and  to  re- 
move to  the  home  provided  by  the  other  party 
to  the  contract  in  order  to  furnish  him  com- 
panionship during  the  remainder  of  his  natural 
life  constitutes  a  sufficient  consideration  for  his 
promise  to  make  a  will  bequeathing  to  the  prom- 
isee a  sum  certain  out  of  his  estate. 

4.  Wills  ^=>58(1)  —  Contract  to  Make 
Will— Certainty— Action  for  Damages. 

Such  a  contract  is  sufficiently  definite  and 
certain  in  its  terms  to  be  enforceable  in  a  suit 
by  the  promisee  against  the  executor  of  the 
promisor  for  damages  for  the  breach  thereof  by 
the  promisor. 

5.  Wills  ^=s>58(2)  —  Contract  to  Make 
Will— Sufficiency  of  E>vidence. 

A  case  in  which  the  evidence  is  held  suf- 
ficient to  support  a  parol  agreement  to  make  a 
will. 

6w  Evidence  ^=:>278  —  Declarations 
Against  Interest— Admissibility. 

Declarations  of  the  promisor  subsequent  to 
the  making  of  a  contract  to  make  a  will,  being 
against  interest,  are  admissible  in  evidence,  not 
as  sufficient  in  themselves  to  prove  the  fact,  but 
as  corroborative  of  the  evidence  of  witnesses 
to  the  contract. 

7.  Evidence  <8=>236(1),  271(16)— Self  Serv- 
ing Declarations— Admissibility. 

But  evidence  of  contrary  declarations  made 
to  other  witnesses,  being  self  serving  and  not  in 
the  presence  of  the  oth^r  party  to  the  contract, 
are  inadmissible. 

8.  Wills  «=»68— Contract  to  Make  Wnj>- 
Breach— Damages. 

The  measure  of  damages  in  a  suit  for 
breach  of  a  valid  contract  to  make  a  will  is  the 
sum  stipulated  in  the  contract  or  ^e  value  of 
the  property  contracted  for. 

Error  to  Circuit  Court,  Marshall  County. 

Action  by  Martha  Jeffersop  against  J.  G. 
Simpson,  executor,  etc.  Demurrer  to  dec- 
laration overruled,  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 


J.  O.  Simpson  and  Martin  Brown,  both  of 
Moundsville,  for  plaintiff  in  error. 

J.  Howard  Holt,  of  Moundsville^  for  de- 
fendant in  error. 

MILLEiR,  P.  Numerous  points  of  error  are 
relied  on  by  defendant  to  reverse  the  judg- 
m^ent  below  against  him  for  ^,880.00.  The 
first  is  that  his  demurrer  to  the  declaration 
and  to  each  count  thereof  should  have  been 
sustained.  There  are  six  counts.  The  fourth 
and  fifth  are  nothing  more  than  the  common 
counts  in  assumpsit,  and  as  to  which  no  de- 
fects are  specifically  pointed  out,  and  we  per- 
ceive none.  But  the  remaining  counts  it  Is 
urged  are  bad  in  point  of  pleading,  (1)  be- 
cause of  want  of  averment  of  a  sufficient  con- 
sideration for  the  alleged  promises  on  the 
part  of  the  decedent  Samuel  Francis ;  (2)  that 
the  several  statements  of  the  contract  plead- 
ed are  too  indefinite,  imoertain  and  inade- 
quate to  be  enforceable,  even  in  a  court  of 
equity. 

The  contract  of  decedent  substantially  al- 
leged in  each  of  the  four  counts  under  re- 
view is  that  in  consideration  that  the  plaintiff 
with  her  husband  W.  H.  Jefferson,  farmers 
residing  on  their  farm  in  Marshall  County, 
would  sell  and  di^ose  of  their  horses,  cattle, 
hogs  and  farming  implements,  quit  farming 
and  move  to  the  city  of  Moundsville  and 
there  reside  with  him  at  his  home  and  provide 
him  companionship  for  and  during  the  re- 
mainder of  his  natural  life,  according  to  the 
first  count,  he  would  give  plaintiff  the  sum 
of  ^4,000.00  to  ^6^000.00,  payable  out  of  his 
personal  estate  at  the  time  of  his  death, 
and  that  he  would  provide  therefor  in  his 
last  will  and  testament.  The  seamd  count 
with  slight  variation  as  to  consideration,  is 
the  same  as  the  first  The  third  predicated 
on  the  same  consideration  alleges  the  promise 
of  decedent  to  pay  plaintiff  all  expenses,  costs 
and  losses  incurred  by  her  and  her  husband 
in  so  disposing  of  their  stock  of  horses^  cattle, 
hogs,  farming  implements,  eta,  and  all  money 
expenses  incurred  in  carrying  out  their  con- 
tract, and  which  losses  are  i^>eclfically  alleg* 
ed,  and  also  the  loss  which  the  said  W.  H. 
Jdferson  would  sustain  by  lack  of  employ- 
ment, stated  at  $2,000.00,  and  aggregating 
more  than  the  sum  recovered.  The  sixth  and 
last  count  also  based  on  the  same  considera- 
tion avers  more  specifically  a  promise  on  the 
part  of  the  de<redent  tliat  he  would  give  and 
bequeath  to  the  plaintiff  out  of  his  estate 
the  sum  of  from  $4,000.00  to  $6,000.00,  pay- 
able to  her  out  of  his  estate  at  his  death. 
Elach  of  said  counts  avers  full  performance 
by  plaintiff  and  her  husband  of  the  said  con- 
tract on  their  part,  and  the  breaches  thereof 
by  the  decedent  as  averred  in  each  count,  and 
lay  her  damages  at  the  sum  of  $6,000.00. 

^[1]  That  one  may  maintain  assumpsit  on  a 
ccMitract  to  make  a  will  when  founded  on  a 
good  and  valid  consideration,   is  not   con- 
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troverted.  The  authorities  so  hold.  40  Cyc. 
1070;  HotslnpUler  v.  Hotainplller,  72  W.  Va. 
823,  825,  79  S.  B.  d36,  and  cases  there  dted. 

[2,  3]  Was  the  contract  here  pleaded  based 
on  a  good  and  sufficient  consideration?  We 
think  it  was.  The  contract  as  alleged  involv- 
ed sacrifice  by  plaintiff  of  her  previous  home 
on  the  farm,  of  property  thereon,  changes  of 
friends  and  neighbors,  and  her  husband  of 
profitable  employment,  and  to  that  extent  at 
least  of  means  of  support,  and  gave  to  the 
other  party  therein  companionship  during  his 
natural  life,  however  long  that  might  be 
lengthened  out  in  time.  There  can  be  no 
doubt  of  the  sufEbdency  of  the  consideration, 
especially  when  viewed  in  the  light  of  the  re- 
lationship and  situation  of  the  parties  dis- 
closed by  the  evidence. 

Ckmtracts  to  make  wills  are  controlled  by 
the  same  rules  and  principles  and  are  en- 
forceable as  other  contracts.  Davidson  v. 
Davidson,  72  W.  Va.  747,  750.  79  S.  El  998, 
and  cases  cited.  A  gain  to.  the  promisor  is 
as  adequate  a  consideration  to  support  a  con- 
tract as  the  loss  of  the  promisee.  Jackson  v. 
Hough,  38  W.  Va.  236,  240.  18  S.  E.  675; 
Rowan  v.  Hull,  55  W.  Va.  335,  340,  47  S.  B. 
92,  104  Am.  St.  Rep.  998,  2  Ann.  Cas.  884. 

The  incurrence  of  some  risk  and  trouble 
at  the  instance  of  the  promisor  singly  or  in 
connection  with  another  at  the  instance  of  the 
promisor  constitutes  a  valuable  considera- 
tion. County  CJourt  v.  Hall,  51  W.  Va.  269, 
41  S.  E.  119.  And  it  has  been  decided  by 
the  highest  authority  that  an  agreement  for 
companionship  constitutes  a  sufficient  con- 
sideration for  a  promise  to  make  a  will. 
Howe  V.  Watson,  179  Mass.  30,  60  N.  E.  415; 
Burdine  v.  Burdine's  Bx'r,  98  Va.  515,  36  S. 
£1  992,  81  Am.  St  Rep.  741;  Schutt  v.  Mis- 
fdonary  Soc,  41  N.  J.  Eq.  115,  8  Atl.  898. 

[4]  Is  the  contract  alleged  sufficiently  defi- 
nite and  certain  in  its  terms  to  be  enforce- 
able? There  can  be  no  doubt,  we  think,  on 
Ibis  pr(^K>sition.  As  the  promise  of  the  plain- 
tiff is  definite  and  certain,  the  only  thing  that 
can  be  regarded  as  uncertain  is  the  amount 
of  money  promised  by  the  decedent,  $4,000.00 
to  $6,000.00.  But  the  least  sum  promised 
'was  $4,000.00.  This  was  the  sum  less  the 
Talue  of  the  property  given  by  the  will  which 
plaintiff  recovered.  Agreements  to  give  by 
request  all  the  property  of  the  testator  have 
t>een  held  sufficiently  definite.  Burdine  v. 
Burdine's  B**r,  Howe  v.  Watson,  and  Schutt 
▼.  Missionary  Soc.,  supra.  The  contract  to  pay 
^,000.00  to  $6,000.00  is  certainly  a  promise 
to  pay  at  least  a  sum  of  $4,000.00. 

[5]  The  other  ground  urged  for  reversal 
is  that  the  contract  alleged  is  not  proven. 
In  this  we  think  counsel  is  in  error.  Plaintiff 
proved  by  her  daughter,  present  at  the  time, 
previous  conversations  relating  to  the  con- 
tract, and  that  the  contract  finally  agreed 
upon  between  her  mother  and  Samuel  Frau- 
ds was  substantially  in  all  respects  as  alleg- 
-ed,  and  that  the  contract  was  in  all  re£i>ects 


fully  performed  on  the  part  of  the  plaintiff. 
Moreover,  numerous  witnesses  swear  positive- 
ly that  Francis  declared  to  them  after  the  time 
of  the  making  of  the  contract  the  substance 
of  the  agreement  as  alleged  and  that  he  had 
made  provision  for  his  sister  in  his  will  as 
agreed.  And  one  witness,  a  notary  public, 
testified  that  he  had  prepared  at  least  two 
wills  for  Francis  in  which  provisions  were 
made  for  Mrs.  Jefferson,  giving  her  practi- 
cally if  not  quite  all  of  his  property,  which 
then  consisted  mainly  of  personal  estate.  The 
evidence  considered 'in  the  light  of  all  the 
acts  and  conduct  of  the  parties  subsequently 
to  the  time  of  the  making  of  the  contract  es- 
tablish the  fact  of  the  contract  beyond  ques- 
tion of  doubt. 

[6]  But  it  is  urged. that  the  evidence  of 
decedent's  declaratioais  and  of  the  making  of 
the  wills  subsequent  to  the  date  of  the  eon- 
tract,  was  improperly  admitted  over  defend- 
ant's objection.  The  proposition  is  not  sus- 
tained by  the  authorities.  None  are  cited 
which  support  it  The  fact  of  the  making  of 
the  subsequent  wills  providing  for  plaintiff, 
while  not  of  itself  sufficient  to  establish  the 
contract,  Is  nevertheless  corroborative  in  char- 
acter and  admissible  on  that  score.  Burgess 
v.  Burgess,  109  Pa.  312,  817,  1  Atl.  167.  And 
the  alleged  declarations  of  Francis  subsequent 
to  the  making  of  the  contract,  he  being  dead 
and  they  being  against  his  interest,  were  ad- 
missible, we  think,  as  tending  to  establish  the 
fact  of  the  contract.  Bartlett  v.  Patton,  33 
W.  Va.  71,  10  S.  E.  21,  syl.  8,  5  L.  R.  A.  523 ; 
High's  Heirs  v.  Pancake,  42  W.  Va.  602,  26  S. 
E  536;  1  R.  C.  li.  502;  Daggett  v.  Slmonds, 
173  Mass.  340,  53  N.  E.  907,  46  L.  R.  A.  332. 

[7]  Another  contention  in  connection  with 
the  last  proposition  and  as  calling  for  rever- 
sal is  that  the  court  improperly  excluded  the 
testimony  of  witnesses  for  defendant  of  other 
declarations  of  the  deceased  testator  as  to 
contrary  declarations  made  by  him.  The  rul- 
ings of  the  court  thereon,  both  to  the  ex- 
ceptions to  the  introduction  thereof  and  for 
a  new  trial  based  on  their  exclusion,  were  ful- 
ly justified  under  the  rule  that  all  such  dec- 
larations were  made  in  the  absence  of  the 
other  party  to  the  contract,  were  self  serving, 
an^  properly  erdudedl  on  both  grounds. 
Crothers'  Adm'r  v.  Crothers,  40  W.  Va.  169, 
20  S.  B.  927;  4  Bnc.  Dig.  Va.  &  W.  Va.  Rep. 
344. 

[8]  The  next  point  we  will  consider  is  the 
confiicting  theories  presented  by  the  rulings 
of  the  court  on  instructions  tiven  and 
refused,  and  the  motion  of  defendant  for  a 
new  trial  overruled,  as  to  the  true  measure 
of  damages  in  cases  of  this  character.  The 
court  in  substance  told  the  Jury  by  the  only 
instruction  proposed  by  plaintiff  that  if  they 
found  the  contract  proved  aa  alleged,  they 
should  find  for  the  plaintiff  on  account  of 
the  pnxnises  of  defendant's  testator  not  less 
than  four  thousand  dollars,  but  to  subtract 
therefrom  the  value  of  the  bed  and  bedding 


214 


08  SOUTHBASTEBN  RBPORTEB 


Cl^.Va. 


left  to  plaintiff  by  the  will  of  said  teetator. 
This  instruction  amounted  to  t^lin^  the 
jury  that  the  true  measure  of  damages  in 
the  case  was  the  amount  stipulated  in  the 
contract  There  can  be  no  doubt  in  the  world, 
we  think,  that  in  the  absence  of  fraud,  mis- 
take, duress,  or  some  other  fact,  where  the 
parties  are  competent  to  make  the  contract, 
the  amount  stipulated  or  the  yalue  of  the 
thing  contracted  for  constitutes  the  true 
measure  of  damages  for  the  breach  thereof. 
3  Sutherland  on  Damages  (4th  Ed.)  |  706;  3 
Elliott  on  Contracts,  §  2220;  8  Amer.  ft  Eng. 
Enc.  Law,  633,  684;  13  Cyc.  168;  Mullen  t. 
Cook,  60  W.  Va.  456,  71  S.  B.  66a  The 
amount  stipulated  in  such  cases  will  be  re- 
garded as  the  estimate  of  the  parties  of  the 
value  of  the  services  rendered  or  to  be  ren- 
dered. In  contracts  for  companionship,  the 
loss  to  the  other  party  in  the  performance 
thereof  is  often  incapable  of  being  measured 
In  dollars  and  cents.  In  such  cases  the  es- 
timate of  the  parties  and  the  sum  stipulated 
is  the  only  true  measure  of  recovery.  This  Is 
not  the  case  supposed  by  defendant's  counsel 
where  no  price  has  been  stipulated  or  the 
contract  is  incapable  for  some  reason  of  en- 
forcement and  where  the  rule  is  as  contend- 
ed by  him,  that  the  value  of  the  services 
rendered  is  to  be  determined  on  a  quantum 
meruit. 

Respecting  the  defendant's  instructions: 
No.  12,  given,  we  think  sufficiently  and  fair- 
ly presented  to  the  Jury  the  theory  of  the 
defendant  applicable  to  the  facts  in  the  case. 
It  put  the  burd^i  of  proof  of  the  contract  on 
plaintiff  and  told  the  jury  that  in  such  cases 
the  contract  allied  must  be  sustained  by 
evidence,  clear,  positive  and  convincing.  It 
also  presented  the  theory  of  the  defendant 
that  the  contract  alleged  had  been  fully  per- 
formed by  the  decedent  in  his  life  time  by  the 
conveyance  of  a  house  and  lot  in  the  city  of 
Moundsville  to  a  daughter  of  the  plaintiff. 
We  have  examined  carefully  all  the  defend- 
ant's other  instructions  refused  by  the  trial 
court,  and  on  familiar  principle  find  no  re- 
versible error  in  the  rulings  of  the  court 
thereon. 

For  the  reasons  given  we  are  of  opinion 
that  the  Judgment  should  be  affirmed. 


(88  w.  Va.  280) 

STATE  V.  CENTRAL  POCAHONTAS  COAL 

CO.  et  al.  (No.  8497.) 

• 

(Supreme  0>urt  of  Appeals  of  West  Yirginia. 

Jan.  28,  1010.) 

(ByUabud  ly  ih^  Court.) 
1.  Taxation   ^=»684(2)— Tax   Saud— Rxtubn 

AND   RBOOBD^VAI^IDITT. 

Under  the  law  as  it  stood  in  1875  a  sale  of 
land  by  the  sheriff  for  the  nonpayment  of  the 


taxes  thereon  is  void,  where  the  record  does  not 
show  that  the  sheriff  returned  his  report  of 
such  sale  within  ten  days  thereafter. 

2.  Estoppel  ^=»37  —  Taxation  ^=>855  — 
Conveyance  of  Fobfeited  Lani>— Title  of 
Guaranty. 

A  deed  made  by  the  commissioner  of  school 
lands  under  the  provisions  of  the  Acts  of  1872- 
78,  c.  134,  in  regard  to  the  sale  of  forfeited, 
waste,  and  unappropriated  land,  is  a  grant  from 
the  state.  Such  deed  vests  in  the  grantee  there- 
in all  of  the  title  possessed  by  the  state,  and 
in  case  the  state  subsequently  acquires  an  ad- 
verse title  by  forfeiture  or  otherwise,  it  will  be 
estopped  to  assert  the  same  against  its  grantee 
in  such  school  commissioner's  deed. 

3.  Taxation    ^=s>863  —  Dbcbee  of  REnEMF« 
TiON— Effect. 

A  decree  of  redemption  in  a  suit  to  sell  for- 
feited lands  for  the  benefit  of  the  school  fund, 
brought  under  the  provisions  of  chapter  105  of 
the  Code  of  1013  (sees.  4433-4454),  is  in  elfect  a 
grant  by  the  state  of  the  land  redeemed  to  the 
party  redeeming  the  same. 

4.  Taxation  ^=»853  ~  Sale  of  FoBFEiTxn 
Lands— An VEUSE  Possession. 

One  who  has  been  in  possession  of  land  for 
more  than  ten  years  under  a  decree  of  redemp- 
tion entered  in  a  suit  brought  to  sell  such  land 
as  forfeited  under  the  provisions  of  chapter  105 
of  the  Code  of  1013  (sees.  4433-4454),  and  has 
paid  the  taxes  regularly  assessed  against  such 
land  during  sudi  time,  becomes  vested  with  the 
title  of  an  adverse  claimant  to  such  land  un- 
der the  provisions  of  section  3,  art  13,  of  the 
Constitution,  when  the  same  is  purchased  by 
the  state  for  the  nonpayment  of  the  taxes  as- 
sessed against  the  same  in  the  name  of  such  ad- 
verse claimant,  and  is  not  redeemed  within  one 
year  after  such  purchase  as  provided  by  law. 

5.  E>quity  ^s:»302— Amen  DEO  ano  Supple- 
mental  Answeb— Allowance. 

It  is  not  error  to  allow  a  defendant  to  file 
an  amended  and  supplemental  answer,  where 
the  matter  set  up  therein  is  of  such  character 
that  it  is  necessary  that  Uie  same  should  be 
before  the  court  for  a  proper  determination  of 
the  matters  involved  in  the  suit,  and  is  not  con- 
tradictory of  the  matter  alleged  in  the  original 
answer. 

0.  Taxation  ^=»518,  730  —  Assessment 
Against  Joint  Ownebs— REnEMprioN. 

Where  a  tract  of  land  is  assessed  upon  the 
land  books  in  the  name  of  the  Joint  owners  as  a 
whole,  a  payment  by  one  of  the  Joint  owners  of 
a  portion  of  the  taxes  corresponding  with  his 
interest  in  the  land  will  not  redeem  such  in- 
terest from  the  delinquency,  and  a  purchase  by 
the  state  of  such  land  at  a  sale  of  the  same  for 
such  delinquent  taxes  wiU  vest  the  title  to  the 
whole  thereof  in  the  state  upon  a  failure  of  the 
former  owners  to  redeem  the  same  within  one 
year,  even  though  the  sheriff  advertises  for  sale 
and  purports  to  sell  only  an  undivided  interest. 

Appeal  from  Circnit  Conrt,  Cabell  County. 

Suit  l^  the  State  of  West  Virginia  against 
the  Central  Pocahontas  Ck>al  Company,  Lewia 
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B.  Cook,  and  others.  Decree  for  plaintiff,  and 
defendants  Lewis  B.  Cook  and  others  appeaL 
Affirmed. 

A.  D.  Preston,  of  Beckley,  Wm.  R.  Thomi>- 
8on,  of  Huntington,  M.  P.  Howard,  of  Plne- 
vllle,  and  Brown,  Jackson  &  Knight,  of 
.  Charleston,  for  appellants. 

E.  T.  England,  Atty.  Gen.,  for  the  State. 

Anderson,  Strother,  Hughes  &  Curd,  ot 
Welch,  and  Price,  Smith,  Spllman  &  Clay,  of 
CharlestiHi,  for  appellees  Central  Pocahon- 
tas Coal  Co.  and  others. 

BITZ,  J.  This  suit  was  instituted  for  the 
purpose  of  having  sale  of  a  tract  of  905  acres 
of  land  for  the  benefit  of  the  school  fund. 
There  are  two  sets  of  claimants  to  this  land, 
to  wit,  the  Central  Pocahontas  Coal  Com- 
I>any,  claiming  it  under  a  deed  from  John  V. 
Bouvier  and  others;  and  A.  D.  Preston  and 
others,  claiming  it  under  a  title  derived  from 
ttie  commissioner  of  school  lands  of  Wyoming 
county,  nils  tract  of  905  acres  is  a  part  of 
a  larger  grant  of  480,000  acres  made  by  the 
commonwealth  of  Virginia  in  the  year  1795 
to  Robert  Morris.  This  480,00(>-acre  grant, 
together  with  another  grant  of  320,000  acres 
lying  adjacent  thereto,  passed  in  the  year 
1852  under  various  deeds  to  Michael  Bouvier, 
with  the  exception  of  50,000  acres  which  had 
been  theretofore  conveyed  away.  Several 
people  were  Interested  with  Michael  Bouvier, 
and  under  an  agreement  among  them  the  land 
remaining,  after  excluding  the  50,000  acres 
which  had  theretofore  been  sold,  was  survey- 
ed, and  it  was  found  that  instead  of  there 
remaining  750,000  acres  of  the  two  surveys, 
there  was  only  157,500  acres  thereof.  This 
was  divided  Into  tracts,  one  of  whicli  was  to 
be  conveyed  to  each  of  the  Interested  par- 
ties, upon  the  i>ayment  of  certain  sums  speci- 
fied in  the  contract.  Accordingly  Bouvier 
conveyed  two  of  said  tracts,  to  wit,  03,000 
acres  and  17,850  acres  to  John  Herman  in 
the  year  1853;  a  15,750-acre  tract  he  con- 
v^ed  to  Cakes  Terrill,  Jr.,  and  another  15,- 
750-acre  tract  to  Richard  Warren.  Both  of 
these  conveyances  were  made  in  the  year 
1853.  This  left  remaining  a  tract  of  36,750 
acres,  which  was  to  be  conveyed  to  Eustache 
Bouvier,  and  a  tract  of  8,400  acres,  which  was 
to  be  conveyed  to  William  A.  Bull,  upon  the 
performance  by  these  parties  of  the  condi- 
tions of  the  contract  referred  to.  The  36,750- 
acre  tract  was  In  1865  conveyed  to  Jonathan 
Patterson  through  an  arrangement  with  Eu- 
stache Bouvier,  which  it  is  not  now  necessary 
to  advert  to,  leaving  title  to  8,400  acres  re- 
maining in  Michael  Bouvier.  The  tract  of 
land  in  question  is  a  part  of  this  8,400  acres. 
Michael  Bouvier  retained  this  tract  of  land 
until  his  death  in  1874,  when  it  passed  to  his 
devisees  under  his  will.  It  appears  that  for 
the  years  1869  to  1876,  inclusive,  this  tract  of 
land  was  returned  delinquent  for  the  non- 
tMiym^it  of  the  taxes  thereon,  and  was  offer- 


ed for  sale  by  the  sheriff  for  such  delinquent 
taxes,  and  purchased  by  the  state  at  each  of 
said  sales.  From  1877  until  1890  the  tract 
of  land  was  not  on  the  land  books  In  the 
name  of  Bouvier  or  his  devisees,  and  in  the 
year  1890  the  commissioner  of  school  lands 
of  McDowell  county,  in  which  county  the 
larger  part  of  the  land  lay,  filed  a  bill,  asking 
to  have  sale  thereof  for  the  benefit  of  the 
school  fund  as  forfeited  for  nonentry  upon 
the  land  books  for  more  than  five  years.  In 
that  proceeding  Bouvier's  executors  filed  a 
petition,  asserting  title  to  the  tract  of  land, 
and  asking  leave  to  redeem  the  same  from  the 
forfeiture.  This  leave  was  granted,  and  it 
was  redeemed,  the  taxes  in  arrears  paid 
thereon,  and  the  same  re-entered  upon  the 
land  books  of  McDowell  county.  At  that 
time,  and  for  some  time  thereafter,  it  was  be- 
lieved that  this  tract  of  land  lay  entirely  in 
the  county  of  McDowell,  when  In  fact  part 
thereof,  to  wit,  a  little  over  900  acres,  lay  in 
the  county  of  Wyoming.  After  this  redemp- 
tion in  1890  the  land  was  regularly  <!harged 
on  the  land  books  of  McDowell  county,  and 
the  taxes  regularly  paid  thereon  until  the 
year  1908.  In  that  year  it  was  discovered 
that  part  of  the  tract  lay  in  Wyoming  county, 
to  wit,  953  acres  thereof.  Upon  discovering 
this  fact  this  953  acres  was  entered  upon  the 
land  books  of  Wyoming  county,  and  the  taxes 
thereon  duly  paid  for  the  year  1908  and  each 
subsequent  year  by  the  Bouviers  and  those 
claiming  under  them,  and  the  McDowell  tract 
reduced  in  area  by  a  like  amount  A  part 
of  this  8,400  acres  embracing  the  land  in  con- 
troversy in  this  suit  was  conveyed  by  the 
Bouviers  to  the  defendant  Central  Pocahon- 
tas Coal  Company,  by  deed  of  October  2, 1914. 
The  defendant  Preston  and  his  associates 
claim  under  a  deed  from  the  commissioner  of 
school  lands  of  Wyoming  county  made  in  the 
year  1887.  It  appears  that  In  the  year  1866 
a  deed  purports  to  have  been  executed  by 
Michael  Bouvier  to  Henry  !».  Morris  conveying 
the  480,000-acre  grant  and  the  320.000-acre 
grant  made  to  Robert  Morris  in  1795.  This 
deed  was  placed  on  record  In  Tazewell  coun- 
ty, Va.,  in  the  year  1875.  A  deed  purporting 
to  be  executed  by  Henry  L.  Morris,  dated  In 
the  year  1875,  to  Morgan  H.  Haskins,  and 
conveying  the  same  land,  also  was  recorded 
in  T&zewell  county,  Va.  In  the  year  1879 
these  two  deeds,  or  authenticated  copies,  were 
recorded  in  Wyoming  county,  W.  Va.  The 
deed  from  Michael  Bouvier  to  Henry  L.  Mor- 
ris was  a  forgery,  and  as  soon  as  it  became 
known  to  the  real  owners  ol!  the  land  it  was 
attacked,  and,  in  several  suits  brought  for 
the  purpose,  has  been  adjudicated  to  be  a 
forgery.  The  480,000-acre  grant  under  this 
forged  title  was  conveyed  to  Jesse  R.  Irwin. 
The  taxes  were  not  paid  upon  the  tract  of 
land  under  the  Irwin  title,  and  in  the  year 
1881  the  commissioner  of  school  lands  of 
Wyoming  county  instituted  a  suit  for  the  pur- 
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pose  of  having  sale  of  the  480,000-acre  tract 
as  forfeited  to  the  state  of  West  Virginia 
for  the  benefit  of  the  school  fund.  The  land 
was  decreed  to  be  sold  in  this  proceeding,  and 
was  offered  for  sale,  but  it  appears  that  the 
first  sale  reported  was  not  confirmed  by  the 
court,  for  the  reason  that  the  price  was  in- 
adequate, and  the  court  thereupon  directed 
the  commissioner  of  school  lands  to  have  the 
tract  subdivided  into  640-acre  parcels,  and  to 
again  offer  the  same  for  sale.  In  accordance 
with  this  direction  some  50  or  more  tracts 
were  laid  off,  and  when  they  were  offered  for 
sale  they  were  largely  purchased  by  John  W. 
McOreery  and  L.  B.  Cook.  At  any  rate,  the 
subdivisions  which  it  is  contended  Include  the 
tract  of  land  in  controversy  in  this  suit  were 
purchased  by  McCreery  and  Cook.  In  1887 
deeds  were  made  to  the  said  Gook  and  Mc- 
Creery conveying  the  tracts  of  land  so  pur^ 
chased  by  them,  including  the  parcels  which 
It  is  claimed  cover  the  land  Involved  here. 
In  addition  to  including  the  land  involved  in 
this  case  the  purchases  made  by  Oook  and 
McCreery  included  a  large  part,  if  not  all,  of 
the  36,750-acre  tract  conveyed  by  Bouvler 
to  Patterson,  as  above  stated.  Upon  the  dis- 
covery of  this  fact  Patterson's  successors  in 
title,  to  wit,  Francis  Lasher  and  others,  trus- 
tees, instituted  a  suit  for  the  purpose  of  can- 
celing the  school  land  commissioner's  deed  as 
a  cloud  upon  the  Lasher  title.  In  this  suit 
the  school  land  commissioner's  deed  was  can- 
celed and  held  to  convey  no  title,  because  of 
the  fact  that  the  tract  of  land  purported  to 
have  been  sold  by  the  state  of  West  Virginia 
for  the  failure  of  Jesse  R.  Irwin  to  pay  the 
taxes  had  no  existence;  that  the  deeds  under 
which  Irwin  held  were  forgeries,  and  no 
title  passed  thereby.  Preston  and  his  as- 
sociates, however,  claim  that  this  adjudica- 
tion only  affected  the  rights  of  McCreery  and 
Cook  so  far  as  the  deed  to  them  covered  the 
Lasher  land.  They  claim  thati  they  have  as- 
certained that  this  tract  of  905  acres  is  not 
part  of  the  Lasher  tract  and  is  within  the 
8,400-acre  tract.  With  this  view  they  had 
placed  upon  the  land  books  of  Wyoming 
county  a  tract  of  905  acres  which  it  is  claim- 
ed by  them  was  conveyed  to  Cook  and  Mc^ 
Creery  by  the  commissioner  of  school  lands 
in  the  year  1887,  being  the  residue  of  the  land 
contained  in  that  conveyance,  excluding  the 
part  thereof  covered  by  the  Lasher  deeds.  In 
the  year  1910  they  failed  to  pay  the  taxes 
upon  this  tract  of  land  charged  in  their 
names,  and  the  same  was  returned  delinquent 
for  the  nonpayment  of  these  taxes,  and  sold 
by  the  sheriff  of  Wyoming  county,  and  pur- 
chased by  the  state.  It  was  not  redeemed 
within  one  year,  in  which  the  former  owner 
had  a  right  to  redeem  before  the  title  became 
vested  In  the  state,  and  this  suit  was  there- 
upon brought  by  the  commissioner  of  school 
lands  to  subject  the  same  to  sale  for  the  ben- 
efit of  the  school  fund. 


The  defendant  Central  Pocahontas  Coal 
Company  claims  that  the  defendants  Preston 
and  others  have  not  now,  and  never  did  have^ 
any  title  or  interest  in  this  tract  of  land. 
They  claim:  First,  that  no  title  ever  became 
vested  In  Jesse  R.  Irwin  under  the  forged 
deed  from  Bouvler  to  Morris;  second,  that 
no  title  became  vested  in  Cook  and  McCreery 
by  the  deed  from  the  commissioner  of  school 
lands  in  the  year  1887 ;  and,  third,  that  even 
though  Oook  and  McCreery  did  get  title  un- 
der the  deed  of  1887,  this  title  became  vested 
in  the  Bouvlers  under  the  provisions  of  the 
Constitution  as  soon  as  it  became  vested  in 
the  state  for  the  failure  to  pay  the  taxes  in 
1910.  It  is  earnestly  insisted  by  Preston  and 
his  associates  that  the  Bouvler  land  was  for- 
feited and  the  title  thereto  vested  in  the 
state  in  the  year  1881,  at  the  time  of  the  in- 
stitution of  the  suit  by  McCLure,  commission- 
er of  school  lands,  for  the  purpose  of  having 
sale  of  the  480,000-acre  Morris  grant,  and 
that  when  the  sale  was  made  by  the  commis- 
sioner of  school  lands  the  purchaser  acquired 
all  of  the  title  of  the  state  of  West  Virginia 
in  the  lands  covered  by  the  deeds  made  by 
said  conunissloner,  whether  the  same  was  ac- 
quired by  the  state  through  the  Irwin  title, 
or  from  any  other  source,  and  that  because- 
this  906  acres  of  the  Bouvler  480,000-acre- 
tract  was  included  in  the  deed  made  by  the- 
commissioner  of  school  lands  to  Cook  and  Mc- 
Creery, the  title  thereto  being  at  the  time  for- 
feited and  vested  in  the  state,  it  passed  ta 
and  became  vested  In  Cook  and  McCreery  un- 
der that  deed. 

On  the  other  hand,  it  is  contended  that  in 
the^year  1881,  at  the  time  of  the  institution  of 
the  suit  by  the  commissioner  of  school  lands, 
of  Wyoming  county,  the  Bouvler  title  had  not 
been  forfeited.  It  is  admitted  that  this  land 
was  returned  delinquent  for  the  nonpayment 
of  taxes  for  the  years  1869  to  1876,  inclusive^ 
and  that  it  was  sold  by  the  sheriff  for  thosa 
years  and  purchased  by  the  state,  but  the- 
contentlon  is  that  those  sales  and  each  of  thenk 
were  absolutely  void  and  passed  no  title  ta 
the  state  of  West  Virginia.  It  is  admitted 
that  this  land  was  off  the  land  books  there- 
after until  the  year  1890,  when  it  was  re- 
deemed by  the  Bouvlers,  the  back  taxes  paid, 
and  the  tract  placed  upon  the  land  books  in 
McDowell  county,  where  it  was  then  believed 
the  'whole  tract  lay,  and  that  subsequently, 
in  1908,  upon  discovering  that  953  acres  was 
in  Wyoming  county,  that  amount  was  entered 
upon  the  land  books  of  Wyoming  county. 
But  it  is  said  that  the  fact  that  this  land  wa» 
off  the  land  books  after  the  year  1876  had  not 
the  effect  of  forfeiting  the  title  thereto  and 
vesting  the  same  in  the  state  fn  the  year  1881, 
when  the  school  land  suit  was  brought,  for 
the  reason  that  it  was  on  the  land  books  in 
the  name  of  Irwin  and  his  associates  for  part 
of  that  time,  and  that  notwithstanding  the 
Irwin  title  was  a  forgery,  if  the  land  waa 
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Charged  on  tbe  land  books  in  fhe  nieune  of  Ir- 1 
win,  it  would  prevent  the  title  thereto  from 
becoming  forfeited  and  vesting  in  the  state, 
inasmuch  as  Irwin  purported  to  claim  under 
the  same  title  as  Bouvler ;  and  it  may  be  said, 
farther,  that  in  the  year  1881,  at  the  time  of 
tbe  institution  of  the  school  land  proceeding, 
the  land  had  not  been  off  the  land  books  in 
the  name  of  Bouvler  for  five  years.  The  de- 
fendant Central  Pocahontas  Coal  Company 
contends  that  this  was  the  true  status  of  the 
Bouvler  title  in  1881,  and  that  the  state  of 
West  Virginia,  at  the  time  of  the  institution 
of  that  proceeding,  had  no  right,  title,  or  in- 
terest, of  any  character,  in  the  tract  of  land 
now  sought  to  be  sold,  for  the  reason  that 
the  Irwin  title  was  a  fbrgery,  and  no  rights 
could  be  acquired  thereunder,  and  the  Bou- 
vler title  had  not  at  that  time  become  forfeit- 
ed for  nonentry  for  as  much  as  five  years, 
and  the  sales  made  thereof  by  tbe  sherifB 
were  void  and  of  no  effect,  and,  this  being 
true,  the  circuit  court  of  Wyoming  county 
was  entirely  without  Jurisdiction  to  entertain 
a  suit  to  sell  the  tract  of  land,  and  any  pro- 
ceedings had  by  it  were  coram  non  Judlce. 
The  contention  is  further  made,  however,  that 
even  though  the  Bouvler  title  was  forfeited 
and  vested  in  the  state  in  the  year  1881,  and 
the  deed  from  McClure,  commissioner,  to  Cook 
and  McCreery,  made  in  1887,  did  have  the 
effect  to  vest  in  Cook  and  McCreery  the 
state's  title  to  so  much  of  the  Bouvler  tract 
as  was  included  in  that  deed,  still  Preston 
and  his  associates  are  not  entitled  to  redeem 
the  land  in  this  proceeding  for  the  reason  that 
the  deed  from  McClure,  commissioner,  to 
Cook  and  McCreery  was  a  grant  from  the 
state  of  West  Virginia,  and  should  be  treated 
as  such ;  that  the  decree  of  redemption  made 
by  the  Bouviers  in  1890  was  likewise  a  grant 
from  the  state  of  West  Virginia  for  their 
tract  of  land,  and  that  the  parties  stood  in 
the  position  of  holding  conflicting  titles  to 
the  same  tract  of  land,  so  far  as  the  McClure 
deed  included  any  part  of  the  Bouvler  land. 
Of  course  the  Cook  and  McCreery  deed  was 
the  senior  grant  and  was  superior,  and  their 
title  would  be  good  unless  they  lost  the  same 
in  some  of  the  ways  provided  by  law,  and  the 
Central  Pocahontas  Coal  Company  contends 
that  this  is  just  what  th'ey  did.  It  is  shown, 
and  not  attempted  to  be  contradicted,  that 
the  Bouviers  and  those  claiming  under  them 
had  possession  of  the  8,400'acre  tract  for  a 
long  time,  much  more  than  ten  years,  before 
the  return  of  delinquency  of  the  Cook  and 
McCreery  tract  for  the  taxes  in  1910,  and 
that  while  it  may  be  that  this  possession  was 
not  in  Wyoming  county,  and  was  not  within 
the  interlock,  still,  this  being  a  contest  be- 
tween the  state  and  the  Bouvler  interests,  it 
is  not  material  upon  what  part  of  the  tract 
the  Bouviers  had  possession.  Just  so  that  it 
was  upon  the  tract  granted  to  them  by  the 
state  under  the  redemption  proceeding^  and 


their  contention  is  that  the  very  Mnute  the 
title  of  Cook  and  McCreery  vested  in  the 
state  by  reason  of  the  return  of  delinquency 
for  the  taxes  of  1910,  and  the  sale  and  pur- 
chase thereof  by  the  state  under  that  de- 
linquency, this  title  became  transferred  to 
them  under  the  provisions  of  the  Constitution. 

[1,2]  Did  the  state  have  any  title  to  the 
land  in  controversy  at  the  time  of  the  insti- 
tution of  the  proceeding  against  the  480,000- 
acre  tract  in  Wyoming  county  in  1881?  Of 
course,  the  forfeiture  of  the  Jesse  R.  Irwin 
forged  title  conferred  no  title  upon  the  state, 
and  if  the  Bouvler  title  was  not  at  that  time 
forfeited,  then  the  state  did  not  have  any 
title  at  that  time.  If  the  sales  made  by  the 
sheriff  of  McDowell  county  of  the  Bouvler 
tract  for  nonpayment  of  taxes  for  the  years 
1869  to  1876,  inclusive,  were  void,  and  the 
state  acquired  no  title  thereunder,  and  this 
title  was  not  forfeited  for  nonentry  upon  the 
land  books  for  more  than  five  years,  then  the 
same  was  not  vested  in  the  state  at  that 
time.  The  contention  Is  made  that  the  sales 
made  by  the  sheriff  for  the  years  1809  to  1876, 
inclusive,  are  void,  for  the  reason  that  it  does 
not  appear  that  the  sale  list  was  returned  to 
the  clerk's  office  within  ten  days  after  the 
sales  were  made;  Certificates  of  the  clerk  are 
filed  in  the  record  in  this  case,  showing  that 
it  does  not  appear  when  these  sale  lists  were 
returned  to  the  clerk's  ofQce,  and,  as  held  in 
State  V.  Harman,  67  W.  Va.  447,  50  S.  E.  828; 
as  the  law  stood  then,  a  sale  was  void  where 
the  record  did  not  show  that  the  sale  list  was 
returned  to  the  office  of  the  clerk  within  ten 
days,  and  the  date  of  such  return  noted  there- 
on. We  are  therefore  constrained  to  hold 
that  no  title  vested  in  the  state  of  West  Vir- 
ginia by  reason  of  the  sales  made  by  the  sher- 
iff for  the  delinquencies  for  the  years  1869 
to  1876,  inclusive.  Was  the  Bouvler  title  for- 
feited to  the  state  in  1881  for  nonentry  upon 
the  land  books  for  more  than  five  years?  This 
tract  of  land  was  charged  on  the  land  books 
in  the  year  1876,  and  it  is  quite  patent  that 
In  1881,  at  the  time  of  the  institution  of  the 
school  land  proceeding  by  McClure,  commis- 
sioner, five  years  had  not  yet  elapsed,  and 
there  could  have  been  no  forfeiture  or  vesting 
of  the  title  in  the  state  in  1881  for  that  rea- 
son. The  proceeding  was  instituted  by  Mc- 
Clure in  the  fifth  year,  and  not  after  the  five 
years  had  expired.  The  forfeiture  does  not 
become  complete,  and  the  title  does  not  vest 
in  the  state  unless  the  land  remains  off  the 
land  books  for  five  years.  The  state  has  no 
more  title  at  any  time  during  the  five-year 
period  than  it  would  have  if  the  land  had 
been  regularly  kept  on  the  land  books  and 
the  taxes  paid  thereon. 

But  the  defendant  Central  Pocahontas  Coal 
Company  contends  that,  even  though  the  Bou- 
vler land  was  not  on  the  land  books  for  more 
than  Aye  years,  the  fact  that  the  Morris  tract, 
including  the  land  in  oontrovenor  in  this  suit. 
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was  charged  on  the  land  books  in  the  name  of 
Irwin  and  his  associates  for  some  of  these  five 
years  would  prevent  a  forfeiture  to  the  state, 
even  though  the  Irwin  title  was  void  because 
based  upon  a  forgery,  and  this  seems  to  be 
the  law.  Kelley  v.  Dearman,  66  W.  Va.  49, 
63  S.  BL  693;  ChUton  v.  White,  72  W.  Va. 
545,  78  S.  E.  1048.  But  does  the  fact  that 
the  state  had  no  title  to  any  part  of  the  land 
in  18S1,  when  the  proceeding  to  sell  the  same 
was  begun,  make  any  difference?  It  is  ad- 
mitted that  the  Bouvler  title  was  forfeited 
and  vested  in  the  state  in  1887  wh^i  the  deed 
from  the  commissioner  of  school  lands  to 
Cook  and  NicCreery  was  actually  made.  It 
must  be  borne  in  mind  that  this  proceeding 
was  brought  under  the  Acts  of  1872-73,  c. 
184,  and  that  the  same  was  a  purely  adminis- 
trative proceeding,  and  not  in  any  sense  ju- 
dicial. McGlure  v.  Maitland,  24  W.  Va.  561. 
It  was  the  method  adopted  by  the  state  of  di- 
vesting itself  of  the  title  to  land  which  came 
to  it  by  forfeiture  or  by  purchase  for  delin- 
quent taxes.  The  Legislature  could  have  as 
well  conferred  the  authority  to  make  these 
grants  upon  any  other  officer  as  upon  the 
commissioner  of  school  lands,  lliere  were 
certain  preliminary  inquiries  to  be  made  in 
order  that  the  officer  upon  whom  the  duty  of 
making  the  conveyance  devolved  might  be 
fully  informed  of  the  real  condition  of  the 
title,  but  these  inquiries  were  in  no  sense  ju- 
dicial. The  former  owner  of  the  land  had  no 
Interest  therein ;  he  had  no  right  to  be  a  party 
to  the  suit  It  is  true  the  state  permitted  him 
to  redeem  the  same,  or  in  effect  become  the 
purchaser  for  the  amount  of  taxes  In  default, 
but  this  was  not  a  right  given  to  him  under 
the  law  as  it  then  was,  but  simply  a  chance 
that  he  had  to  take  advantage  of  if  he  would 
get  the  benefit  of  it.  If  he  redeemed  the  land 
before  the  state  sold  it,  he  got  his  title  back, 
but  if  the  state  sold  it  without  his  knowledge 
before  he  redeemed  it,  his  title  was  gone. 
This  being  the  nature  of  the  proceeding  by 
which  the  commissioner  of  school  lands  con- 
veyed to  Cook  and  McCreery,  it  would  seem 
that  any  title  vested  in  the  state  at  the  time 
the  grant  was  made  in  1887  would  pass  there- 
by. It  is  in  no  wise  different  from  a  case  in 
which  the  state  would  make  a  second  grant  of 
land  which  it  had  theretofore  granted.  Any 
part  of  the  first  grant,  the  title  to  whidd 
should  become  vested  in  the  state  by  forfeiture 
or  otherwise,  would  pass  to  the  grantee  in 
the  second  grant  Further  than  this,  even 
though  the  state's  title  was  not  good  at  the 
time  of  the  grant,  and  conceding  that  the 
grant  must  be  construed  as  taking  effect  at 
the  time  the  proceeding  was  instituted  for 
that  purpose,  the  deed  made  by  the  commis- 
sioner of  school  lands  would,  under  the  con- 
tention of  the  defendant  Central  Pocahontas 
Coal  Company,  convey  no  title  as  a  matter  of 
fact,  but  the  state  could  not  say  this.  The 
state  offered  the  land  for  sale.   This  offer  to 


sell  presupposes  title  thereto  in  the  state; 
and,  after  it  has  received  the  purchase  money 
and  made  a  deed  therefor  to  the  purchaser,  it 
cannot  be  heard  to  diepute  that  title,  and  any 
title  subsequently  coming  to  the  state  by  for* 
feiture  or  otherwise  from  a  source  other  than 
the  2p:antee  In  the  deed,  would  inure  to  the 
beiefit  of  such  grantee.  It  is  the  application 
of  the  same  doctrine  that  Is  enforced  in  the 
case  of  a  transaction  between  individuals.  If 
one  make  a  deed  to  real  estate  to  which  he 
has  no  titles  and  subsequently  acquires  title 
thereto,  he  will  be  estopped  from  dalming 
said  real  estate  against  his  grantor,  and  so 
the  state  In  a  proceeding  like  this,  even 
though  it  had  no  title  at  the  time  of  the  con- 
veyance, would  be  estopped  to  set  up  a  sub- 
sequently acquired  title  against  its  own  gran- 
tor. State  V.  King,  64  W.  Va.  610,  63  S.  E. 
495.  It  follows  from  this  conclusion  that 
when  the  Bouvler  title  became  forfeited,  as 
it  did  a  short  time  after  the  year  1881,  it 
passed  to  the  grantees  of  the  state  in  the 
Gook  and  McCreery  deed,  or  at  any  rate  the 
state  in  this  proceeding  cannot  claim  that 
Cook  and  McCreery  did  not  own  this  land. 
[3, 4]  But  does  this  condusion  help  Preston 
and  his  asBOCiates  in  this  case?  In  1890  con- 
fessedly the  Bouvler  title  was  forfeited,  and 
so  much  of  this  Bouvler  land  as  was  acquired 
by  the  deed  from  McCfture,  commissioner,  be- 
came vested  in  Oook  and  McCreery  by  reason 
of  that  deed,  so  that  at  the  time  of  redemp- 
tion by  the  Bouvlers  it  may  be  said  that  the 
Bouvler  title  to  the  905  acres  here  involved 
was  vested  in  Cook  and  McCreery,  at  least  in 
so  far  as  the  state  of  West  Virginia  was 
concerned.  What  was  the  effect,  however,  of 
the  redemption  by  the  Bouvlers  in  1890  in  the 
suit  brought  by  the  commissioner  of  school* 
lands  to  sell  the  Bouvler  land  as  forfeited? 
The  Bouvlers  in  that  proceeding  claimed  to 
own  the  8,400  acres  of  land.  The  court  de- 
creed that  they  were  entitled  to  redeem  the* 
same,  and  they  did  pay  all  the  taxes  found  to 
be  due  the  state  thereon,  and  have  paid  the 
taxes  assessed  against  the  same  ever  since.* 
Under  the  holding  of  this  court  in  the  case: 
of  State  V.  JadEBon,  66  W.  Va.  658,  49  S.  E. 
465,  sudi  a  redemption  was  a  grant  of  the 
land  from  the  state ;  it  was  the  same  in  ef- 
fect as  though  a  grant  had  been  -made  by  the 
state  to  the  party  redeeming.  So  that,  even 
under  the  contention  made  by  Preston  and 
his  associates,  they  had  a  grant  from  the 
state  by  reason  of  the  deed  from  McClure, 
commissioner,  in  1887,  which  covered  the  905- 
acre  tract  involved  in  this  suit  The  Bou- 
vlers had  a  junior  grant  from  the  state  cov- 
ering the  very  same  land.  It  must  be  borne 
in  mind  in  this  case  that  the  contest  here  is 
between  the  grantee  of  the  Bouvlers  and  the 
state,  and  is  not  l>etween  Preston  and  the 
Bouvlers.  The  state  is  here  asserting  the 
right  to  sell  this  tract  of  land,  elaiming  that 
the  title  is  vested  in  it    The  Bonviera  are 
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contending,  upon  the  other  hand,  that  the 
state  cannot  sell  this  land  because  it  granted 
the  same  to  them  in  1890,  and  has  collected 
the  taxes  thereon  from  them  ever  since. 
They  dalm  and  show  that  they  have  been 
In  possession  of  the  8,400-acTe  tract  for  mudti 
more  than  ten  years  prior  to  the  return  of 
delinquency  of  the  Cook  and  McGreery  title, 
and  their  contention  Is  that  Just  as  soon  as 
the  Cook  and  McGreery  title  became  vested 
In  the  state  by  reason  of  their  failure  to  pay 
taxes,  the  sale  thereof  by  the  sheriff,  and  the 
purchase  thereof  by  the  state,  It  was  Imme- 
diately transferred  to  and  vested  In  the  Bou- 
vler  Interests  by  virtue  of  the  constitutional 
provisions  contained  in  section  3  of  article 
13.  The  fact  that  the  possession  of  the  Bou- 
▼iers  is  not  clearly  shown  to  be  upon  the 
tract  of  land  now  in  controversy,  being  only  a 
part  of  the  grant  to  them  by  the  state  in  1880, 
can  make  no  difference.  Their  possession 
within  the  bounds  of  the  8,400-acre  tract  is 
undisputed.  As  before  stated,  th^r  contro- 
versy is  with  the  state  of  West  Virginia. 
They  say  to  the  state,  You  have  granted  us 
this  8,400-acre  tract  of  land,  and  by  the  Con- 
stitution it  is  provided  that  if  we  will  go  up- 
on it  and  take  possession  of  It  and  pay  the 
taxes  thereon,  any  subsequent  title  which 
may  become  vested  in  you  will  immediately 
upon  the  vesting  thereof  become  transferred 
to  us.  We  think  it  quite  dear,  therefore, 
that  even  though  Cook  and  McQreery  acquir- 
ed title  to  this  land  under  the  deed  of  1887 
from  McClure,  commissions,  the  minute  that 
title  became  vested  in  the  state  of  West  Vir- 
ginia it  was  transferred  to  and  became  the 
title. of  the  Bouvler  Interests. 

[6, 1]  After  the  issue  was  made  up  in  this 
case  by  the  filing  of  the  answers  o^  the  de- 
fendants, and  after  the  commissioner  had  re- 
ported on  the  matters  Involved,  the  defendant 
Central  Pocahontas  Coal  Company  was  per- 
mitted to  file  an  amended  answer,  in  which 
was  set  up  the  invalidity  of  the  tax  sales 
made  by  the  sheriff  of  'McDowell  county  of 
the  Bouvler  lands  for  the  years  1809  to  1870, 
inclusive,  and  in  which  was  also  set  up  the 
fact  that  the  480,000-acre  grant  to  Robert 
Morris  was  on  the  land  books  for  some  of 
the  years  between  1870  to  1881  under  the  Ir- 
win forged  title.  The  appellants  objected  to 
the  filing  of  this  answer,  and  they  assign  the 
action  of  the  court  in  permitting  it  to  be 
filed  as  ground  for  reversing  the  decree.  It 
is  quite  true  that  the  matter  set  up  in  this 
answer  existed  at  the  time  the  original  an- 
swer was  filed,  but  the  defendant  avers  that 
it  was  not  advised  thereof,  and  that  it  came 
into  the  possession  of  the  information  since 
the  filing  of  its  original  answer.  As  to  when 
a  defendant  in  an  equity  suit  will  be  permit- 
ted to  file  an  amended  answer  is  largely  dis- 
cretionary with  tbe  trial  court  If  it  appears 
that  the  matter  set  up  in  the  amended  an- 
swer is  such  as  should  be  presented  to  the 


court  in  order  for  a  full  hearing  and  deter- 
mination of  the  rights  of  the  parties,  and  is 
not  contradictory  of  the  matter  set  up  in  the 
original  answer,  ordinarily  permission  will  be 
granted  to  file  such  an  amended  answer. 
Story's  Equity  Pleadings,  S  902.  While  it 
may  be  true  that  the  defendant  did  not  know 
these  facts  at  the  time  it  filed  its  original 
answer,  it  is  clearly  true  that  it  might  have 
known  them  by  an  investigation  of  the  rec- 
ords, but  still  it  seems  that  where  the  matter 
set  up  in  the  amended  answer  is  such  as  the 
court  should  have  before  it  In  order  for  a 
f^lr  determination  of  the  controversy,  such 
amendment  will  be  alloWed.  We  do  not  think 
the  court  abused  its  discretion  in  this  case  in 
permitting  the  amended  answer  to  be  filed. 
If  the  parties  adversely  interested  desire  an 
extension  of  time  in  order  to  meet  the  new 
matter  set  up  in  the  amended  answer,  ordina- 
rily it  should  be  granted  them.  In  this  case 
no  such  time  was  granted,  nor  was  it  asked, 
and  it  was  not  error  for  the  court  to  proceed 
with  the  hearing  of  the  cause  without  grant- 
ing time  to  meet  the  new  matter  set  up  In 
the  answer  when  such  time  was  not  asked 
by  any  party  adversely  affected  thereby. 

Preston  and  his  associates  now  contend 
that  the  sale  made  by  the  sheriff  for  the 
taxes  of  1910,  at  which  the  state  became  the 
purchaser,  was  void  for  the  reason  that  the 
sheriff  only  purported  to  advertise  a  seven- 
eighths  interest  in  the  tract  of  land,  and  re- 
turned only  a  seven-eighths  interest  therein. 
The  whole  tract  of  land  was  assessed  on  the 
land  books  in  the  name  of  Preston  and  his 
assodates  for  the  year  1910.  One  of  the  joint 
owners  paid  one-eighth  of  the  taxes,  he  claim- 
ing to  own  a  one-eighth  interest  in  the  land, 
and  the  sheriff  then  advertised  for  sale  a  sev- 
en-eighths interest  in  the  land,  and  returned 
as  sold  to  the  state  a  seven-eighths  Interest 
therein.  Under  our  dedslons  in  the  cases 
of  Toothman  v.  Courtney,  62  W.  Va.  167,  58 
S.  £X  915,  and  Caretta  Railway  Go.  v.  Fisher, 
74  W.  Va.  U5,  81  S.  B.  710,  an  undivided  in- 
terest in  a  tr^ct  of  land  cannot  be  placed  up- 
on the  land  books  and  assessed  for  taxes,  for 
the  reason  that  the  lien  of  the  state  for  taxes 
goes  to  the  whole  of  the  tract  and  to  every 
part  thereof,  and  it  was  held  in  those  cases 
that  such  an  assessment  was  void,  and  that 
a  deed  based  thereon  was  likewise  void.  That 
is  not  the  case  here,  however.  The  assess- 
ment was  of  the  whole  tract  of  land,  and  the 
irregularity  was  in  the  advertisement  for 
sale  and  the  sherifTs  return  of  the  sale. 
Undoubtedly  under  the  decisions  above  cited 
the  state's  lien  for  taxes  existed  on  every 
part  of  this  tract  of  land  even  after  the  pay« 
ment  of  one-eighth  of  the  taxes  by  one  of  the 
interested  parties.  That  only  reduced  the 
amount  which  the  state  was  entitled  to  col- 
lect, and  did  not  In  any  wise  affect  the  securi- 
ty or  change  the  lien  existing  thereon,  and 
when  this  land  was  sold  in  satisfaction  of 
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this  Hen  and  parcbased  by  the  state,  tlie 
state  purchased  all  of  the  land  up<Hi  which 
the  lien  existed.  The  irregularities  existing 
in  the  advertisement  and  in  the  return  of  the 
sheriff  did  not  affect  the  validity  of  this  sale. 
Section  32  of  diapter  31  of  the  Code  (sec. 
1090)  provides  that  all  of  the  title  of  the  for- 
mer owner  shall  vest  la  the  state  upon  a  pur- 
chase by  it  at  a  tax  sale  without  a  deed  there- 
for, giving  to  such  a  purchase  the  same  effect 
as  a  purchase  under  a  conveyance  by  deed 
would  have  were  the  land  purchased  by  an 
individual,  and  the  curative  provisions  of 
section  25  of  chapter  31  (sec.  1064)  apply  to 
sales  made  to  the  state.  State  v.  McEldown- 
ey,  54  W.  Va.  695,  47  S.  B.  650.  That  section 
provides  that  all  such  title  and  interest  as 
was  vested  in  the  person  or  persons  charged 
with  the  taxes  thereon  for  which  it  was  sold, 
at  the  commaicement  of  or  at  any  time  dur- 
ing the  year  or  years  for  which  said  taxes 
were  assessed,  shall  be  transferred  to  the 
purchaser,  in  this  instance  the  state,  notwith- 
standing any  irregularity  in  the  proceedings 
under  which  the  same  was  sold,  unless  such 
irregularity  appear  on  the  face  of  such  pro- 
ceedings of  record  in  the  clerk's  office,  and 
be  such  as  to  materially  prejudice  and  mis- 
lead the  owner  as  to  the  portion  of  his  real 
estate  sold,  and  when  and  for  what  year  sold, 
or  the  name  of  the  purchaser,  and  not  then 
unless  it  be  dearly  shown  that  but  for  such 
irregularity  the  former  owner  of  the  real  es- 
tate would  have  redeemed  the  same.  The  ir- 
regularity here  appeared  upon  the  face  of  the 
record  in  the  clerk's  office,  but  can  it  be  said 
that  it  materially  prejudiced  and  misled  the 
owners?  They  were  bound  to  know  that  the 
payment  of  a  part  of  the  taxes  did  not  dis- 
charge the  state's  lien  as  to  any  part  of  the 
land,  but  only  reduced  the  amount  to  be  col- 
lected. They  knew,  because  it  is  the  law,  that 
the  state  had  the  same  right  to  sell  the  whole 
of  the  ;iand  for  part  of  the  taxes  as  it  had 
to  sell  it  for  the  whole  thereof.  The  record 
showed  a  proper  assessment  against  the 
whole  tract,  and  that  Sanders  had  paid  one- 
eighth  of  the  taxes.  Instead  of  the  record 
misleading  them,  it  informed  them  as  to  the 
exact  facts,  and  these  fticts  under  the  law  did 
not  relieve  the  land,  or  any  part  of  it,  of  the 
lien  for  taxes.  Surely  if  these  curative  pro- 
visions are  to  be  given  any  effect  they  must 
be  applied  to  a  case  like  this.  It  is  urged 
that  this  conclusion  is  not  consistent  with 
the  holding  in  the  case  of  Shrewsbury  v. 
Horse  Oeek  Land  (}o.,  78  W.  Va.  182,  88  S.  E. 
1052.  There  were  other  sufficient  grounds  for 
setting  aside  the  sale  in  that  case,  and  the 
procedure  there  was  somewhat  different  from 
the  procedure  in  this  case.  It  is  true  that  in 
that  case  the  sheriff  undertook  to  sell  an  un- 
divided interest,  after  part  of  the  taxes  had 
been  paid  by  one  of  the  joint  owners,  but  the 
purchasers,  before  taking  a  deed,  had  an  ex 


parte  partition  made  of  the  land  and  took  a 
deed  for  the  part  they  assigned  to  ti^emselves. 
It  was  held  that  they  could  not  do  this,  as 
this  was  in  effect  discharging  the  state's  lien 
as  to  part  of  the  land,  and  that  could  not  be 
done.  The  holding  in  that  case  goes  no  far- 
ther than  that  Had  the  purchaser  taken  a 
deed  to  the  whole  of  the  land  and  treated 
the  sheriff's  attempt  to  sell  a  part  of  it  as  an 
irregularity,  the  holding  in  that  case  might 
have  been  different  There  is  some  language 
in  the  opinion  that  might  bear  the  constmo- 
tion  contended  for  when  read  without  rela- 
tion to  the  facts  being  considered.  The  lan- 
guage of  an  opinion  must  always  be  read  in 
the  light  of  the  facts  in  the  Instant  case,  and 
qualified  so  to  make  it  apply  to  those  facts. 
It  cannot  be  given  any  broader  meaning  or 
more  extended  application.  Being  thus  guid- 
ed in  the  construction  of  that  opinion,  it  is 
not  inconsistent  with  the  conclusion  we  have 
reached  in  this  case. 

We  are  of  opinion  that  there  is  no  error  in 
the  decree  of  the  circuit  court  of  Qibell  coun* 
ty  complained  of,  and  the  same  la  affirmed. 


(148  Ga.  668> 
HERRINGTON  v.  RODDENBERRY. 
RODDENBERRY  v.  HERRINGTON. 
(Nos.  897,  904.) 

(Supreme  Court  of  Georgia.     Jan.   15,   1919. 
Rehearing  Denied  Feb.  14,  1919.) 

(Syllabus  ly  the  Court.) 

Assignments  of  Ebbob— Evidence. 

This  was  a  suit  in  equity  by  the  grantor 
against  the  grantee  in  a  deed  to  land,  to  enjoin 
a  suit  at  law  by  the  latter  against  the  former 
for  breach  of  warranty,  for  reformation  of  the 
deed,  and  for  other  relief.  The  defendant  de- 
murred and  answered.  Her  demurrer  was 
overruled,  and  she  excepted  pendente  lite,  as- 
signing error  on  the  judgment  overruling  the 
demurrer  in  a  cross-bill  of  exceptions.  Upon 
the  trial  the  verdict  was  for  the  defendant.  The 
plaintiff  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  excepted.  In  his  bill  of 
exceptions  he  complains  of  certain  rulings  upon 
the  admissibility  of  evidence,  of  certain  diargea 
given  by  the  court  to  the  jury,  and  of  refusal 
to  charge  as  requested.  None  of  the  special 
assignments  of  error  show  cause  for  reversal, 
and  the  evidence  authorized  the  verdict. 

Error  from  Superior  Court,  Jeff  Davis 
County;  J.  Mark  Wilcox,  Judge  pro  hac vice. 

Suit  for  injunction  by  J.  L.  Herrington 
against  Saphronia  Roddenberry.  Judgment 
for  defendant,  motion  for  new  trial  over- 
ruled, and  plaintiff  excepts  and  brings  er- 
ror, and  defendant  takes  a  cross-bill  of  ex- 
ceptions. Affirmed  on  main  bill  of  exertions 
and  cross-bill  dismissed. 
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S.  D.  Dell,  of  Hazlehurst;  and  Padgett  & 
Watson,  of  Bazley*  for  plaintiff  In  error. 

Gordon  Knox,  of  Hazlehurst,  for  defendant 
in  error. 

GEORGE,  J.  Judgment  on  the  main  bill  of 
ezceptionB  affirmed.  Gross-bill  dismissed. 
All  the  Justices  concur. 


(148  Ga.  640) 
OONKIilN  V.  CONKLIN  ct  al.    (No.  801.) 

(Supreme   Court  of  Georgia.     Jan.  14,  1919. 
Rehearing  Denied  Feb.  14,  1919.) 

(SyUahua  ly  the  Court  J 

CONSPIRACT  ^=»11— DiVOECE  ^=»167— VACA- 
TION or  Decbee—Fbaui>— Negligence  in 
Failing  to  Defend. 

A  husband  filed  suit  for  divorce  against  his 
wife,  a  nonresident  of  the  state.  The  petition 
for  divorce  alleged  the  mental  incapacity  of  the 
wife  at  the  time  of  the  marriage,  unknown  to 
the  husband.  The  wife  had  both  actual  and 
legal  notice  of  the  pendency  of  the  divorce  case, 
but  failed  to  appear  and  defend  the  same. 
Fourteen  years  after  final  decree,  granting  to 
both  parties  a  total  divorce,  the  wife  filed  an 
equitable  suit  against  the  husband  and  others, 
alleged  to  have  been  in  conspiracy  with  him  in 
the  prosecution  of  the  divorce  case,  to  set  aside 
the  decree  and  to  recover  damages,  alleging,  in 
effect,  that  the  ground  upon  which  the  decree 
was  granted  was  fictitious  and  false,  and  so 
known  to  the  defendants  at  the  time  of  the  fil- 
ing of  the  suit  for  divorce,  and  that  she  failed 
to  defend  the  divorce  case  because  the  husband 
and  one  of  his  alleged  coconspirators  fraudulent- 
ly represented  to  her,  at  or  about  the  time  of 
the  filing  of  the  suit  for  divorce,  that  the  de- 
cree would  be  sought  and  obtained  upon  the 
ground  of  desertion  on  the  part  of  the  wife. 
The  wife  had  not  in  fact  deserted  the  husband. 
Held,  that  the  fraud  charged  is  insufScient  to 
relieve  the  plaintiff  from  the  imputation  of  neg- 
ligence in  failing  to  defend  the  divorce  suit,  and 
that  the  petition,  considered  as  a  suit  to  cancel 
the  decree  of  divorce  or  to  recover  damages, 
was  properly  dismissed  upon  demurrer. 

Error  from  Superior  Court,  Richmond 
Ck>unty;  H.  G.  Hammond,  Judge. 

Suit  by  Mary  L.  Q.  Conklin  against  Q.  H. 
Conklin  and  others.  CJeneral  and  special  de- 
murrers to  petition  sustained,  and  suit  dis- 
missed, and  plaintiff  excepts  and  brings  er- 
ror.   Afillrmed. 

On  October  80,  1917,  Mary  L.  Greer  CV)nk- 
lin  ffled  a  petition  in  equity  in  Rlclmiond  su- 
perior court  against  George  H.  Conklin,  Boy- 
kin  Wright,  Oswell  R.  Eve,  Alonzo  F.  Pur- 
d7,  as  administrator  with  the  will  annex- 
ed of  Daniel  B.  Dyer,  late  of  Richmond  coun- 
ty, deceased.  Turner  0.  Vason,  and  Dr.  H. 


H.  Malone,  all  of  Richmond  county,  Ga., 
the  Dyer  Investment  Company,  and  the  Au- 
gusta-Aiken Railway  &  Electric  Corporation, 
also  of  Richmond  county,  Ga.,  and  Dr.  Henry 
D.  Allen,  of  Baldwin  County,  Ga.  In  sub- 
stance the  plaintiff  allege  as  follows: 

On  July  28,  1900,  she  was  married  to  George 
H.  Conklin  in  Fulton  county,  Ga.,  **but  lived 
with  him  as  his  wife  only  a  very  short  while, 
because  of  his  drunkenness  and  his  cruelty  to 
her."  She  went  with  him  to  his  home  at  Augus- 
ta, with  the  intention  of  living  with  him,  but 
she  found  it  impossible,  "because  of  his  dissolute 
habits  and  his  cruelty  to  her,  which  caused  her 
health  to  break  down  and  precipitated  a  ner- 
vous condition  and  Insomnia."  Daniel  B.  Dyer 
(a  lifelong  friend  of  her  family)  and  George  H. 
Conklin  proposed  to  her  that  she  go  to  a  sum- 
mer hotel  in  Baldwin  county  for  the  remainder 
of  the  summer,  and  she  readily  assented,  *'as  a 
relief  from  the  horrors  of  the  condition  in  which 
she  found  herself  as  the  wife  of  George  H. 
Conklin,"  and  on  August  8,  1900,  she  was  plac- 
ed under  the  care  of  the  defendant  Dr.  H.  D. 
Allen  at  his  institution  in  Baldwin  county.  She 
was  kept  at  Dr.  Allen's  institution,  against  her 
will,  until  October  17,  1900,  when  she  was 
taken  therefrom  and  placed  by  her  brother  in 
the  Battle  Creek  (Mich.)  Sanitarium.  Dr.  Al- 
len maintained  to  her  brother  that  his  insti- 
tution was  not  an  insane  retreat,  and  that  pe- 
titioner "was  not  in  any  manner  insane,  but  was 
suffering  merely  from  a  nervous  breakdown." 
On  May  12,  1902,  the  defendants  entered  into  a 
conspiracy  to  "injure,  ostracize,  and  damage 
petitioner  by  means  of  a  fictitious  judicial  pro- 
ceeding, which  purported  to  culminate  in  a  total 
divorce  between  petitioner  and  George  H.  Conk- 
lin, •  •  •  in  the  superior  court  of  Richmond 
county,  Ga.,  on  the  28th  day  of  October,  1903." 
The  petition  for  divorce  filed  by  Conklin  against 
her  contained  the  following  false  allegation: 
"That  at  the  time  of  said  marriage  said  defend- 
ant [referring  to  the  present  plaintififl  was  a 
lunatic,  mentally  incapable  of  contracting  mar- 
riage," which  fact  was  unknown  to  him  at  the 
time  of  the  marriage.  He  also  alleged  that  the 
plaintiff  had  been  removed  from  Dr.  Allen's  sani- 
tarium to  a  distant  state;  that  when  last  heard 
from  she  was  residing  in  the  city  of  Chicago, 
111. ;  that  on  May  12,  1912,  in  Richmond  su- 
perior court,  an  order  was  passed  reciting  that 
she  was  a  nonresident  of  the  state,  and  that  it 
was  necessary  to  perfect  service  upon  her  by 
publication ;  and  it  was  accordingly  so  ordered. 
In  compliance  with  said  order  a  notice,  bearing 
test  iu  the  name  of  the  judge  and  signed  by  the 
clerk,  was  published  and  a  copy  of  the  publica- 
tion was  mailed  to  petitioner  "when  she  was 
studying  at  the  University  of  Chicago,  in  Chica- 
go, HI."  Said  notice  contained  the  proper  cap- 
tion, and  was  addressed  to  the  plaintiff,  requir- 
ing her  "to  be  and  appear  at  the  next  October 
term  of  the  superior  court  of  Richmond  county, 
Ga.,  to  be  held  on  the  third  Monday  in  October, 
1902,  to  answer  a  petition  for  divorce,"  filed  by 
George  H.  Conklin  as  plaintiff  against  her  as 
defendant.  On  January  19,  1903,  an  order 
was  passed  in  the  divorce  proceeding,  appoint- 
ing Turner  C.  Vason  as  guardian  ad  litem  for 
petitioner;    and  on  the  same  day  he  accepted 
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the  appointment  in  writing.  The  first  yerdict 
for  a  total  divorce  was  returned  on  April  25, 
1903,  and  the  second  verdict  was  returned  on 
October  28,  1903,  and  a  decree  was  rendered, 
granting  to  both  the  plaintiff  and  the  defend- 
ant a  total  divorce,  and  restoring  to  defendant 
in  that  suit  her  maiden  name.  *'At  or  about  the 
time  of  the  filing  of  the  pretended  divorce  peti- 
tion in  Richmond  superior  court,"  Conklin  and 
Dyer  (the  latter  having  died  before  the  filing  of 
the  present  suit)  represented  to  petitioner  and 
certain  members  of  her  family  that  the  divorce 
"was  being  procured  on  the  ground  of  deser- 
tion on  the  part  of  petitioner.  Petitioner  and 
her  family  believed  this  representation,  [and] 
were  justified  in  believing  it  at  that  time." 

After  the  decree  had  been  rendered  in  the  di- 
vorce suit,  petitioner  and  her  family  were  led 
by  Conklin  and  Dyer  to  believe  that  the  divorce 
had  been  granted  on  the  ground  of  desertion, 
and  petitioner  had  no  knowledge  to  the  contrary 
until  **about  the  10th  day  of  May,  1917.  She 
had  no  positive  knowledge  of  any  injury  to  her 
because  of  said  conspiracy  and  false  testimony 
[referring  to  the  testimony  upon  which  the  di- 
vorce was  granted]  until  the  28th  day  of  June, 
1917."  On  or  about  June  25,  1914,  petitioner 
met  a  wealthy,  cultured,  unmarried  man  of  50 
years,  Mr.  F.  W.  Andros,  of  South  America,  and 
became  engaged  to  marry  him.  Thereafter  she 
advised  Mr.  Andros  that  she  had  resided  in 
Georgia  and  had  been  married  and  divorced  in 
Georgia.  Subsequently  Mr.  Andros  learned, 
from  the  record  in  the  divorce  proceeding,  of 
the  ground  upon  which  the  divorce  had  been 
granted,  and  forthwith  broke  his  engagement 
with  plaintiff,  without  explanation,  to  her  in- 
jury, mortification,  and  humiliation.  Andros 
was  a  man  of  great  wealth,  and  as  his  wife  she 
would  have  received  all  the  necessities  and  luxu- 
ries of  life.  On  June  28,  1917,  Andros  advised 
her  of  his  reason  for  breaking  his  engagement 
with  her.  In  November,  1912,  H.  W.  Free- 
man, a  wealthy  widower,  residing  in  Massachu- 
setts, was  about  to  employ  petitioner  as  a  com- 
panion for  his  children;  but  when  he  learned, 
that  she  had  been  divorced  he  held  up  the  em- 
ployment until  he  investigated  the  record  in 
the  divorce  case,  then  refused  to  employ  her, 
thinking  that  she  had  once  been  insane.  Had 
she  procured  the  position  with  Mr.  Freeman, 
she  would  have  been  well  cared  for,  and,  in  ad- 
dition to  her  board  and  $40  per  month  as  a 
salary,  would  have  been  given  the  necessary 
time  in  which  to  **work  at  her  profession  as  an 
author.  The  false  and  infamous  record  in  the 
divorce  suit  of  George  H.  Conklin  against  Mary 
Greer  Conklin  in  Richmond  superior  court  made 
possible  only  by  and  through  the  nefarious  plans 
and  designs  of  the  conspirators  herein  named 
as  defendants"  was  the  sole  cause  of  the  plain- 
tiff's failure  to  procure  the  position  with  Mr. 
Freeman  and  to  consummate  an  advantageous 
marriage  to  Mr.  Andros.  Said  record  likewise 
reflects  upon  her^as  a  writer  of  books  and  maga- 
zine articles,  tocher  financial  injury  and  loss. 
The  motive  of  the  defendants,  other  than  Conk- 
lin, in  conspiring  with  him,  is  set  forth  in  the 
petition,  and  the  failure  of  the  guardian  ad 
litem  to  defend  the  suit,  and  his  participation 
in  the  conspiracy,  are  alleged. 

By  amendment  to  the  petition  It  was  al- 
leged that  no  process  was  attached  to  the  di- 


vorce salt,  for  whidi  reason  the  whole  pn>- 
ceeding  was  void,  the  plaintUT  [defendant 
therein]  not  having  waived,  by  appearance  or 
otherwise,  this  alleged  defect  in  the  proceed- 
ing for  divorce.  She  prayed  that  the  ver^ 
diets  and  decree  in  the  divorce  suit' be  set 
aside  for  the  fraud  as  already  alleged,  that 
all  orders  entered  therein  be  vacated  and 
canceled,  that  she  have  a  Judgment  against 
the  defendants  In  the  sum  of  $200,000,  and 
for  process.  Copies  of  the  divorce  suit,  with 
all  orders  therein,  and  of  the  verdicts  and  the 
decree,  are  Incorporated  in  the  petition. 

Each  of  the  defendants  filed  demurrers, 
both  general  and  special,  raising  similar  ques- 
tions of  law.  The  principal  grounds  of  de- 
murrer were: 

The  petition  sets  forth  no  cause  of  action. 
The  plaintiff  had  actual  and  constructive  notice 
of  the  pendency  of  the  divorce  suit,  and  is  bound 
by  the  decree  rendered  therein.  The  cause  of  ac- 
tion for  damages,  if  any,  is  barred  by  the  stat- 
ute of  limitations.  The  allegations  made  in  the 
suit  for  divorce  are  privileged.  The  allegations 
charging  conspiracy  are  vague,  irrelevant,  and 
amount  to  conclusions  of  fact  and  of  law.  The 
damages  prayed  are  too  remote  and  speculative, 
and  the  ^cts  alleged  fail  to  show  that  the  de- 
fendant corporations  authorised,  ratified,  or  in 
any  way  participated  in  the  alleged  conspiracy. 

The  court  sustained  the  demurrers  and 
dismissed  the  action.    The  plaintiff  excepted. 

Hill  &  Adams,  of  Atlanta,  L.  D.  McGregor, 
of  Warrenton,  and  E.  H.  day,  of  Marietta, 
for  plaintiff  in  error. 

Barrett  &  Hull,  Jos.  B.  Cummlng,  J.  O.  C. 
Black,  Callaway  &  Howard,  C.  H.  &  B,  S. 
Cohen,  Archibald  Blackshear,  Henry  O.  Ro- 
ney,  and  A.  F.  Purdy,  all  of  Augusta,  and 
Allen  &  Pottle,  of  MUledgevUle,  for  defend- 
ants in  error. 

GEORGB,  J.  (after  stating  the  facts  as 
above).  In  the  view  we  take  of  this  case 
It  is  unnecessary  to  consider  and  decide  the 
several  grounds  raised  by  the  special  demur- 
rers, and  for  that  reason  we  have  omitted 
from  the  statement  of  facts  the  allegations 
of  the  petition  charging  in  detail  the  forma- 
tion of  tjie  conspiracy,  and  the  several  acts 
of  the  various  defendants  in  the  execution 
of  it,  particularly  those  allegations  against 
the  defendant  corporations,  made  for  the 
purpose  of  showing  their  connection  with  the 
conspiracy.  The  Constitution  of  this  state 
provides: 

"Divorce  cases  shall  be  brought  in  the  county 
where  the  defendant  resides,  if  a  resident  of 
this  state;  If  the  defendant  be  not  a  resident  of 
this  state,  then  in  the  county  in  which  the  plain- 
tiff resides."    Civ.  Code,  S  6538. 

The  petition  in  the  divorce  salt  alleged 
that  the  plaintiff,  George  H.  Conklin,  was  a 
resident  of  Richmond  county,  Ga.,  and  that 
the  defendant,  Mary  Greer  ConkUii,  had  re- 
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tamed  to  her  former  home  In  Wlnfleld,  Cow- 
ley county,  Kan.,  bat  that  when  last  heard 
from  she  was  residing  in  the  city  of  Chicago, 
state  of  Illinois.  That  petition  therefore  al- 
leged that  the  defendant  in  that  suit  was  a 
nonresident  of  the  state.  Section  2951  of  the 
CiTil  Code  provides: 

"The  action  for  divorce  shall  be  by  petition 
and  process,  as  in  ordinary  saitSi  filed  and 
aeryed  as  in  other  cases,  unless  the  defendant  be 
nonresident  of  this  state,  when  service  shall  be 
perfected  as  prescribed  in  this  Code  in  causes 
in  equity." 

Section  5552  of  the  Ciyil  Code  requires  the 
clerk  of  the  court  to  annex  to  every  petition, 
unless  the  same  be  waived,  a  process,  signed 
by  the  clerk  or  his  deputy,  bearing  test  in 
the  name  of  a  judge  of  a  court,  and  directed 
to  the  sheriff  or  his  deputy,  requiring  the 
appearance  of  the  defendant  at  the  return 
term  of  the  court     Section  5553  provides: 

lit  the  defendant  in  an  equitable  proceeding 
does  not  reside  in  the  state,  service  of  the  pe- 
tition or  any  order  of  the  court  may  be  made 
by  publication." 

Sections  5556  and  5557  provide  for  the  man- 
ner and  mode  of  service  of  the  petition  on  e 
nonresident  defendant  by  publication.  Un- 
der these  sections  the  judge  of  the  court  in 
which  the  suit  is  pending  may  order  service 
to  be  perfected  by  publication  in  the  paper 
in  which  the  sheriff's  advertisements  are 
printed,  twice  a  month  for  two  months.  The 
published  notice  shall  contain  the  name  of 
the  parties  plaintiff  and  defendant,  with  a 
caption  setting  forth  the  oourt  and  term  and 
character  of  the  action,  and  a  notice  directed 
and  addressed  to  the  party  defendant,  com- 
manding him  to  be  and  appear  at  the  next 
term  of  the  court,  and  shall  bear  test  in  the 
name  of  the  judge  and  be  signed  by  the  clerk 
of  the  court.  Where  the  residence  or  abid- 
ing idace  of  the  nonresident  is  known,  the 
party  obtaining  the  order  for  the  service  of 
the  petition  by  publication  shall  file  in  the 
office  of  the  derk,  at  least  30  days  before 
the  term  next  after  the  order  for  publicatioQ, 
a  copy  of  the  newspaper  in  which  said  notice 
ta  published,  with  said  notice  plainly  mark- 
ed, and  thereupon  the  clerk  of  the  court  shall 
at  once  inclose,  direct,  stamp,  and  mail  said 
paper  to  said  party  named  in  said  order, 
and  make  an  entry  of  his  action  on  the  pe- 
tition. Under  section  5558  it  Is  made  the 
duty  of  the  judge  trying  the  case — 

««to  determine  whether  such  service  has  been 
properly  perfected,  and  to  write  an  order  to 
that  effect  upon  the  petition  ia  said  case  as 
showing  service  thereof,  which  shall  also  be  en- 
tered upon  the  minutes  of  the  court.*' 

The  provlsionB  of  sections  5660,  6557,  and 
6568  were,  according  to  the  allegations  in  the 


present  suit,  fully  complied  with  in  the  di- 
vorce case.  The  plaintiff  in  the  present  suit 
alleges  in  effect  that  she  received  the  notice 
as  required  by  the  Code  section,  and  she 
makes  no  attack  upon  the  validity  of  the 
several  sections  of  our  Code  providing  for 
service  by  publication  upon  a  non-resident 
party  defendant  Moreover,  she  admits  ac^ 
tual  notice  of  the  pendency  of  the  divorce 
case,  and  alleges  that  she  was  advised  by 
the  plaintiff  in  that  case  and  one  of  the  al- 
leged conspirators  that  the  suit  was  brought 
upon  the  ground  that  she  had  deserted  her 
husband.  We  are  of  the  opinion  that,  as  de- 
fendant in  the  divorce  case  referred  to,  she; 
was  served  with  the  notice  of  the  suit  and 
process  of  the  court  as  required  by  the  laws 
of  this  state. 

It  is  to  be  observed  that  she  did  not  desert 
her  husband.  It  is  true  she  consented  to 
leave  him,  "as  a  reUef  from  the  horrors  of 
the  condition  in  which  she  found  herself," 
and  to  go  to  a  summer  hotel,  according  to  the 
allegations  of  the  petition.  She  distinctly 
alleges  that  the  separation  was  due  to  her 
husband's  "drunkenness  and  his  cruelty  to 
her."  She  therefore  knew  that  her  husband 
was  seeking  a  divorce  upon  a  false  ground, 
conceding  that  she  was  ignorant,  as  a  matter 
of  fact,  of  the  requirement  of  the  law  of 
this  state  that  desertion,  in  order  to  con- 
stitute a  ground  for  divorce,  must  be  continu- 
ous for  a  term  of  three  years.  S9ie  certainly 
knew  that  she  had  not  willfully  deserted  her 
husband,  and  under  our  Code  (sections  2945- 
2947)  ''willful  and  continued  desertion  byi  ei- 
ther of  the  parties  for  the  term  of  three 
years"  ediall  be  snffldent  to  authorize  the 
granting  of  a  total  divorce.  If  the  husband  by 
his  conversation  and  conduct  compelled  the 
wife  for  her  safety  to  leave  hlin  and  his  home, 
he,  and  not  the  wife,  was  guilty  of  willful  de- 
sertion. In  no  event,  according  to  the  allega- 
tions of  the  petition^  can  it  be  said  that  Mrs. 
Conklin  deserted  her  husband.  We  do  not 
hold  that  the  divorce  suit  referred  to  in  this 
case  was  a  collusive  one,  because,  so  far  as 
disclosed  by  the  petition,  she  did  not  consent 
to  the  bringing  of  that  suit,  nor  did  she  in 
any  wise  assist,  encourage,  or  aid  in  its  pros- 
ecution. She  did,  however,  exercise  the  le- 
gal and  moral  right  to  keep  silent  when 
she  was  confronted  with  the  knowledge  that 
her  husband  had  brought  the  suit  for  di- 
vorce against  her  upon  a  false  ground.  So 
f^  as  she  now  discloses,  she  was  willing  that 
the  husband  be  granted  a  divorce  upon  the 
ground  that  she  had  deserted  him.  Indeed, 
her  only  complaint  is  that  the  husband  sought 
and  obtained  a  divorce  upon  the  false  ground 
of  the  mental  incapacity  of  the  wife  at  the 
time  of  the  marriage. 

Our  conclusion  is  that  she  is  in  no  posi- 
tion to  ask  a  court  of  equity  to  set  aside  a 
decree  for  divorce  which  she  understood  was 
to  be  granted  upcm  a  false  ground,  merely 
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because  a  decree  was  in  fact  granted  upon 
a  different  ground  which  she  also  alleges  to 
be  unfounded  and  untrue  in  fact.  It  is  true 
that  the  charge  in  the  petition  for  divorce 
of  the  mental  incapacity  of  the  wife  at  the 
time  of  the  marriage  is  a  serious  charge,  and 
one  calculated  to  do  the  wife  much  harm,  if 
in  fact  untrue.  If  the  wife  was  mentally 
capable  of  contracting  at  the  time  of  the 
marriage,  as  she  insists,  and  if  the  suit  was 
brought  as  a  result  of  a  conspiracy  and  the 
divorce  obtained  upon  false  testimony,  as 
charged  in  the  petition,  the  wife  has  been 
grievously  wronged.  The  fact  remains,  how- 
•ever,  that  she  knew  of  the  suit,  had  legal 
notice  of  the  pendency  of  the  suit,  makes  no 
attack  upon  the  constitutionality  of  the  stat- 
ute providing  for  service  of  such  notice  by 
publication,  and  cannot  now  be  heard  to  com- 
plain that  the  judgment  which  she  knew  was 
being  sought  upon  a  false  ground  was  ob- 
tained upon  a  different  ground.  She  is  pre- 
cluded by  her  laches.  Had  the  husband,  or 
any  one  acting  for  him,  represented  to  hei 
that  the  divorce  suit  would  be  dismissed, 
or  that  no  Judgment  or  decree  would  be  tak- 
en therein,  the  present  case  would  be  differ- 
ent. The  plaintiff  here  would  then  occupy 
the  position  of  a  suitor  who  had  been  mis- 
led by  the  fraudulent  conduct  of  the  opposite 
party,  and  if  she  had  a  valid  defense  to  the 
suit,  equity  would  grant  her  the  relief  now 
prayed,  and  place  her  in  position  to  defend 
that  suit.  It  is  to  be  noted  that  she  does 
not  now  complain  of  the  decree,  but  her 
complaint  is  directed  to  the  allegations  of 
the  petition  and  the  proof  in  support  thereof 
upon  which  the  decree  was  In  fact  rendered. 
She  does  not  occupy  the  position  of  a  diligent 
litigant,  with  a  valid  defense  to  an  action, 
who  has  been  misled  by  the  fraud  of  the 
opposite  party,  and  thereby  prevented  from 
making  that  defense.  If  she  stood  in  that  po- 
sition, she  might  invoke  the  aid  of  a  court 
of  equity. 

From  the  foregoing  it  follows  that  the  de- 
cree in  the  divorce  case,  rendered  on  Oc- 
tober 28,  1903,  in  Richmond  superior  court, 
is  a  valid  decree,  binding  upon  both  parties 
thereto.  Nothing  alleged  in  the  petition  will 
enable  the  plaintiff  to  have  that  decree  cau- 
celed.  If,  therefore,  a  wrong  was  committed 
upon  her  by  the  several  defendants  named 
therein,  it  must  be  held  that  her  lack  of 
knowledge  of  all  the  matters  and  things  of 
which  she  now  complains,  and  her  failure  to 
defend  the  suit,  were  due  to  negligence ;  and 
she  cannot  now,  after  the  lapse  of  14  years, 
maintain  the  present  suit,  either  for  cancel- 
lation of  the  decree  or  for  recovery  of  dam- 
ages for  the  alleged  tort.  The  demurrers 
to  the  petition  were  properly  sustained,  in 
our  opinion,  for  the  reasons  stated. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(23  6a.  App.  S90) 

FORREST  ft  GEORGE  ADAIR  r.  SMITH. 

(No.  9748.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  16, 1919.) 

fSyttdbua  hy  the  Court.) 

1.  Bbokebs  ^=i»71  — Lbass  Gontsact— Gon- 

DinONS. 

Where  a  renting  agent,  acting  for  the  own- 
er of  the  property,  enters  into  a  contract  of 
lease  with  a  tenant,  it  is  not  competent  to  in- 
graft on  the  terms  of  the  agreement  stipula* 
tions  relating  to  the  mutual  obUgations  arising 
oat  of  the  contract  between  the  agent  and  tht> 
owner,  so  as  to  bind  the  latter  thereby,  sinc^ 
stipulations  of  this  character  are  foreign  to  the 
subject-matter  of  the  lease  contract,  and  do  not 
concern  the  parties  to  that  agreement. 

2.  Bbokebs  ^=:>71  —  LEASsn  Pbopebtt  —  Iir- 

DOBSEMENT  BT  OWNEB. 

But  where,  at  the  instance  of  the  agent  anu 
without  the  practice  of  any  fraud  upon  his  part, 
the  owner  of  the  property,  with  actual  knowl- 
edge of  the  terms  and  provisions  thus  contain* 
ed,  enters  his  own  indorsement  upon  the  con- 
tract of  lease  as  signed  by  the  agent  and  by 
him  presented  to  the  owner  for  approval,  then 
the  stipulations  referred  to  become  mutually 
binding  upon  both  the  agent  and  the  owner  as 
an  agreement  thus  arrived  at  by  and  between 
them. 

3.  Pbincipal  and  Agent  ^=:>81(4)  —  Ljsase 
OoNiBACTs— Rights  of  Pbincipal— Notice. 

Where  an  agent  who  occupies  such  a  confi- 
dential or  fiduciary  relationship  to  his  employer 
presents  to  the  latter  for  approval  such  a  con- 
tract, which  he  has  made  on  behalf  of  his  em- 
ployer with  a  third  person,  and  which  relates 
to  the  business  and  purposes  of  his  employ- 
ment, but  which  also  contains  a  stipulation 
foreign  to  the  subject-matter  of  the  lease,  con- 
cerning and  affecting  the  rights  and  interests 
of  the  employer  and  the  agent  as  to  matters 
arising  out  of  the  contract,  before  the  employ- 
er will  be  bound  to  his  agent  by  virtue  of  his 
approval  of  the  stipulations  thus  embraced  in 
the  writing,  it  is  essential  that  he  should  have 
had  actual  knowledge  that  such  provisions  were 
therein  contained. 

4.  Pbincipal  and  Agent  C=?>81   Revocation 

OF  AGENCT  —  POWEB  COBBOBOBATED   WITH 

Intebest. 


**i 


'Generally,  an  agency  is  revocable  at  the 
will  of  the  principal.  The  appointment  of  a 
new  agent  for  the  performance  of  the  same 
act,  or  the  death  of  either  principal  or  agent, 
revokes  the  power.  If,  however,  the  power  is 
coupled  with  an  interest  in  the  agent  himself, 
it  is  not  revocable  at  will;  and  in  all  cases  the 
agent  may  recover  from  the  principal,  for  an 
unreasonable  revocation,  any  damages  he  may 
have  suffered  by  reason  thereof."  Civ.  Code 
1910,  §  3575(1).  The  interest  of  the  agent, 
above  referred  to,  must  lie  in  the  subject-mat- 
ter of  the  agency,  and  not  merely  in  the  profits 
which  are  to  result  from  the  exercise  of  the 
power;  that  is  to  say,  in  a  case  like  the  instant 
one,  the  agent  must  have  an  interest  in  the 


d=»For  other  caMS  aee  sam«  topio  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


FOBBEST  A  GEORGE  ADAIB  y.  SMITH 


225 


contract  of  rental,  and  not  merely  in  the  con- 
tract of  agency  by  virtue  of  which  he  is  to  be 
compensated  for  his  future  services  in  the  col- 
lection of  the  rents.  The  work  and  expense  of 
an  authorized  agent  in  finding  a  tenant  and  se- 
curing a  lease  could  be  taken  as  sufficient  to 
establish  such  an  interest  in  the  contract  of 
rental. 

6.  AssiONMBNTS  ^s>18,  19~Chose8  in  Ac- 
tion— Statutje. 
While,  as  a  general  proposition,  all  choses 
in  action  arising  upon  contract  and  involving 
property  rights  may  be  assigned  so  as  to  vest 
title  in  the  assignee  (Civil  Code  of  1910,  §{ 
3663,  3654),  there  is  a  well-recognized  excep- 
tion to  this  rule,  which  applies  in  those  in- 
stances where  the  contract  involves  a  relation 
of  personal  confidence,  such  as  to  show  that  the 
party  conferring  the  rights  must  necessarily 
have  intended  them  to  be  exercised  only  by  him 
upon  whom  they  are  actually  conferred.  Tifton, 
etc.,  Ry.  Co.  v.  Bedgood,  116  Ga.  945,  43  9-  E. 
257;  Cowart  v.  Singletary,  140  Ga.  435,  446, 
79  S.  B.  196,  47  L.  R.  A.  (N.  S.)  621,  Ann.  Cas. 
1915A,  1116;  5  C.  J.  880,  §!  46,  47.  But  even 
though  the  subject-matter  of  a  contract  might 
of  itself  in  a  sense  indicate  that  it  is  intended 
to  be  personal  in  its  nature,  the  parties  thereto 
can  nevertheless,  by  the  express  terms  of  the 
agreement,  manifest  a  different  purpose  and  in- 
tent (5  C.  J.  875);  and  thus,  where  the  con- 
tract is  within  itself  and  by  its  own  express 
terms  made  assignable,  a  contrary  purpose  will 
not,  as  a  matter  of  law,  be  set  up  and  enforced, 
unless  from  a  consideration  of  the  entire  in- 
strument such  a  contrary  construction  is  dear- 
ly demanded.  Where  the  agreement  in  effect 
provides  that  the  service  may  be  performed 
either  by  the  contracting  party  himself,  or  by 
such  other  person  as  the  contract  may  be  as- 
signed to,  in  order  that  a  construction  contrary 
to  such  expressed  intent  can  be  inferred  as  a 
matter  of  law,  it  must  appear  from  the  nature 
of  the  contract  that  the  performance  of  the 
obligation  by  another  would  be  essentially  dif- 
ferent in  result  from  what  had  been  contracted 
for. 

6.  AssiONicENTS  ^=:»90  —  Lease  Contbact  — 
Duty  of  Assignee. 

Where  a  rent  contract,  after  having  been 
procured  and  effected  at  the  trouble  and  ex- 
pense of  an  agent,  has  been  approved  for  him 
by  the  owner,  with  actual  knowledge  on  the 
owner's  part  of  a  stipulation  therein  providini; 
that  a  stated  commission  from  the  rent  shall 
go  from  him  to  the  agent,  and  stating  that  the 
rent  shall  be  paid  to  the  agent  named,  "its  suc- 
ce£jSors  or  assigns,"  an  assignee  of  the  contract, 
upon  his  acceptance  thereof,  will  ordinarily 
assume  the  burdens  and  acquire  the  benefits 
provided  for  by  the  terms  of  the  agreement. 
See  Alden  v.  Frank  Improvement  Co.,  57  Neb. 
67,  69,  77  N.  W.  369. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Suit  by  Forrest  &  George  Adair  against  L. 
A.  Smith,  executor.  Judgment  for  plaintiffs, 
and,  from  a  judgment  sustaining  a  certiorari 


and  rendering  final  judgment  for  defendant, 
plaintiffs  bring  error.    Reversed. 

Forrest  &  George  Adair,  real  estate  and 
renting  agents,  sued  Jasper  N.  Smith  for 
certain  commissions  claimed  to  be  owing  to 
them.  Charles  P.  Glover  Realty  Company, 
as  the  agent  of  Smith,  prepared  and  execut- 
ed a  lease  of  a  building  owned  by  him  to 
Marbut  &  Young,  for  a  period  of  five  years, 
at  a  monthly  rental  of  $50 ;  which  lease  was 
signed  "Chas.  P.  Glover  Realty  Company, 
Agent,  by  Eugene  S.  Kelly,  Vice  President,** 
and  by  the  lessees.  Thereafter  the  lease 
was  presented  by  the  Chas.  P.  Glover  Realty 
Company  to  Smith  for  approval,  and  he  made 
thereon  the  fft>llowlng  entry:  "Approved, 
Jasper  N.  Smith."  The  pleadings  of  the 
defendant  allege,  and  the  evidence  in  sup- 
port thereof  indicate,  that  Smith,  by  reason 
of  his  age  and  infirmity,  was  unable  to  read 
over  the  contract;  but  the  evidence  for  the 
plaintiffs  authorized  the  municipal  Judge, 
who  upon  the  trial  sat  as  both  Judge  and  Jury, 
to  find  that  the  defendant  actually  knew, 
when  he  approved  the  agreement,  that  the 
following  stipulation  was  contained  therein, 
"It  is  agreed  by  all  parties  hereto  that  the 
above-stipulated  rental  shall  be  paid  to  Chas. 
P.  Glover  Realty  Company,  agent.  Its  suc- 
cessors or  assigns,  and  Chas.  P.  Glover 
Realty  Company  Is  to  receive  a  commission 
of  five  per  cent,  of  said  rental  for  the  time 
specified  in  this  contract,  the  same  to  be  paid 
by  the  owner,"  although  the  defendant  him- 
self testified  that  he  had  not  authorized 
Glover  Realty  Company  to  make  a  lease  con- 
taining any  such  clause,  and  did  not  know  it 
was  in  it,  and  relied  on  the  company  to  pre- 
pare a  proper  lease,  and  signed  it  without 
reading  it.    The  defendant  testified: 

"Glover  Realty  Company  had  my  business  be- 
cause Mr.  Aycock  was  a  stockholder  and  man- 
ager of  their  rent  department,  and  was  attend- 
ing to  my  business." 

Aycock  swore  that  the  defendant  let  him 
put  it  in  the  hands  of  Glover  Realty  Company 
because  the  defendant  liked  Aycodc,  and  had 
paid  him  to  attend  to  his  business,  and  Ay- 
cock was  manager  of  the  rent  department, 
and  the  defendant  thonght  he  would  look 
after  it  properly.  Glover  Realty  Company  in 
writing,  "for  value  received,"  transferred 
and  assigned  to  the  plaintiffs,  E\>rrest  & 
George  Adair,  "their  heirs,  successors,  or 
assigns,  any  and  all  rights  the  said  Chas.  P. 
(jrlover  Realty  Company  now  has,  or  may 
hereafter  have  to  receive  a  commission  ot 
five  (5)  per  cent,  of  the  rentals  agreed  to  be 
paid  as  specified  in  the  attached  contract  of 
lease  dated  November  1,  1915,  between  Chas. 
P.  Glover  Realty  Company,  as  agent  for  Jas- 
per N.  Smith  as  lessor  and  G.  F.  Marbut  and 
R.  G.  Young  as  lessees  together  with  any 
and  all  rights  the  said  Chas.  P.  Glover  Realty 


^EsFor  other  cases 
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Company  now  has  ot  may  hereafter  have  to 
have  the  stipulated  rentals  provided  for  in 
said  attached  contract  paid  to  it,  and  togeth- 
er with  all  right,  title,  interest,  claim,  or 
demand  that  said  Chas.  P.  Glover  now  has  or 
may  hereafter  have  or  acquire  against  the 
said  Jasper  N.  Smith,  or  the  said  G.  F.  Mar- 
but,  or  the  said  R.  G.  Toung,  under  or  by 
virtue  of  any  of  the  terms,  conditions,  or 
agreements  of  the  said  attached  contract  of 
lease."  Forrest  &  George  Adair  gave  Smith 
written  notice  of  the  assignment,  and  that 
they  asserted  a  right  to  collect  the  rentals 
and  receive  the  commission;  and  they  gave 
the  tenants  written  notice  of  the  assignment, 
and  demanded  that  the  rentals  be  paid  only 
to  them.  Smith  told  the  plaintiffs  that  Ay- 
cock  was  attending  to  his  business,  and  that 
he  (Smith)  had  a  perfect  right  to  do  as  he 
pleased,  and  that,  while  he  had  no  objections 
to  the  Adairs,  he  had  not  employed  them, 
and  for  this  reason  he  repudiated  the  assign- 
ment of  the  contract  After  the  assignment 
the  defendant  first  placed  the  business  with 
another  firm,  who  collected  the  rents  and 
received  the  commissions,  and  this  arrange- 
ment continued  until  Ay  cock  went  into  the 
renting  business  for  himself,  after  which  the 
rents  were  collected  by  him,  and  he  in  turn 
received  the  commissions. 

The  case  was  tried  before  one  of  the  Judges 
of  the  municipal  court  of  Atlanta.  The  de- 
fendant defended  on  the  grounds  hereinaft- 
er stated.  Judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  sued  out  certio- 
rari upon  the  following  grounds:  (a)  Said 
Judgment  is  contrary  to  the  evidence  and 
without  evidence  to  support  it,  and  is  there- 
fore contrary  to  law.  (b)  Said  Judgment  is 
contrary  to  the  weight  of  the  evidence  and  is 
therefore  contrary  to  law.  (c)  Because  the 
evidence  showed  that  petitioner  had  revoked 
the  agency  of  Glover  Realty  Company,  and 
said  agency  was  revocable  under  the  law. 
(d)  Because  the  agency  given  to  Glover  Realty 
Company  was  not  coupled  with  any  interest 
In  the  subject-matter  of  the  agency,  and  was 
therefore  revocable  under  the  law.  (e)  The 
evidence  showed  that  petitioner  desired  the 
special  and  peculiar  services  of  Glover  Realty 
Company,  because  Mr.  C.  G.  Aycodc  was  a 
stockholder  in  said  company,  and  manager 
of  its  rent  department,  and  the  agency  was 
given  to  Glover  Realty  Company  on  that  ac- 
count, and  the  authority  of  that  company 
could  not  be  delegated  to  Its  assigns  with- 
out his  permission  and  consent,  which  he  had 
never  given.  <f)  Because  Glover  Realty  Com- 
pany could  not  legally  turn  over  the  collec- 
tion and  custody  of  his  rents  to  any  one 
except  such  person  as  he  mi^^t  himself 
designate,  (g)  Because  contract  rights  cou- 
pled with  liabilities  or  involving  a  rdatlon 
of  personal  confidence  between  the  parties 
cannot  be  transferred  to  a  third  pers(«i  by 
one  of  the  parties  to  the  contract,  without  the 


assent  of  the  other,  (h)  Because  the  dause 
in  the  lease  contract  on  which  the  plaintiffs 
relied  did  not  state  that  any  commlasloD 
should  be  paid  to  any  one  except  Glover 
Realty  Company;  and  did  not  make  It  pay- 
able to  their  assigns.  (1)  Because  the  mere 
use  of  the  word  "assigns,"  In  the  part  of 
said  clause  relating  to  collection  of  reats, 
did  not  make  the  contract  assignable  when 
it  called  for  personal  service.  (J)  Because  a 
right  of  action  is  not  assignable  If  It  ddes 
not  Involve,  directly  or  indirectly,  a  right  of 
property,  (k)  Because  Glover  Realty  Com- 
pany had  no  property  right  or  interest  In 
petitioner's  property  or  rents,  and  that  a 
right  to  commission  Is  not  an  interest  in  the 
property.  (1)  Because  the  clause  quoted  In 
paragraph  4  of  plaintiff's  petition  was  not  a 
contract  between  Jasper  N.  Smith  and  Glover 
Realty  Comi>any,  but  was  only  Inserted  in  a 
contract  between  Jasper  N.  Smith  (acting 
through  his  agent  Glover  Realty  Company) 
and  Marbut  ft  Young,  (m)  Because  petition- 
er's agent.  Glover  Realty  Company,  was  not 
authorized  to  make  lease  contracts  with  t»i- 
ants  containing  any  such  clause  as  that 
quoted  In  paragraph  4  of  irialntUTs  peti- 
tion. The  duty  of  Glover  Realty  Company 
was  to  act  in  behalf  of  petitioner's  Interest 
and  not  to  enter  into  contracts  with  tenants 
for  the  benefit  of  said  agent  and  sacrificing 
the  interests  of  said  agent's  employer,  (n) 
Because  there  was  no  consideration  moving 
from  Glover  Realty  Company  to  petitioner, 
or  from  Bfarbut  ft  Young  to  Glover  Realty 
Company,  or  to  petitioner,  or  from  or  to  any 
other  i)erson,  for  any  contract  of  petitioner 
to  turn  over  the  right  to  collect  his  rents  to 
any  person  to  whom  Glover  Realty  Company 
might  assign  its  alleged  rights  without  peti- 
tioner's consent  (o)  Said  Adairs  did  not 
assume  and  could  not  have  been  compiled 
to  perform  the  duties  of  Glover  Realty  Com- 
pany, unto  petitioner,  or  to  bear  any  liabili- 
ties unto  petitioner  on  account  of  said  assign- 
ment (p)  Because  the  said  clause  was  void 
for  lack  of  mutuality  and  want  of  considera- 
tion, (q)  Because  the  commissions  sued  for 
were,  at  the  time  of  said  assignment,  a  mere 
possibility  of  having  a  future  commisston, 
which  could  not  be  legally  axM  or  assigned. 
The  superior  court  sustained  the  certio- 
rari and  rendered  final  Judgment  In  favor 
of  the  defendant  The  plaintiffs  except  to 
the  Judgment  of  the  superior  court,  and 
assign  error  thereon  upon  the  ground  that  It 
is  contrary  to  law,  contrary  to  evidence,  and 
without  evidence  to  support  It 

A.  A.  ft  E.  L.  Meyer,  of  Atlanta,  for  plain- 
tiff in  error. 

B.  M.  ft  G.  T.  Mitchell,  of  Atlanta,  for  de- 
fendant In  error. 


JSSNKINSv  J.  (after  stating  the  facts  as 
above).  [1-6]  Scmethlng  may  properly  be  said 
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in  ^boratkm  of  the  last  two  divisions  of  the 
sjllabtUEL  The  clause  in  the  lease  agreement 
making  the  rent  payable  either  to  the  Glover 
Realty  Oomi>any  or  to  its  successors  or 
assigns  cannot  be  construed,  as  was  done  in 
Swarta  v.  Narragaiisett  Electric  I/ighting 
Co.,  26  R.  I.  436,  59  Atl.  Ill,  as  words  merely 
descriptive  of  the  persons  who  might  take  an 
interest  in  or  incur  a  liability  under  the  con- 
tract, but  must  be  taken  as  affecting  the 
terms  of  the  contract  itself.  iHere  the  words 
as  plainly  employed  designate  the  person  or 
persons  who  shall  "execute",  the  contract, 
and  are  not  intended  to  be  merely  d^scriptio 
persons,  and  to  pertain  only  to  who  might 
acquire  a  right  or  incur  a  liability  thereun- 
der. See,  also,  Schlessinger  v.  Forest  Prod- 
ucts Co.,  78  N.  J.  Law,  637,  76  Atl.  1024, 
30  Ia  R.  A.  (N.  S.)  347, 138  Am.  St  Rep.  627. 
But  while  in  the  proper  construction  of  a 
contract  which  might  otherwise  be  taken  as 
having  been  intended  to  be  personal  in  its 
nature  and  therefore  nonassignable,  heed 
must  thus  be  given  to  the  actual  and  differ- 
ent intent  as  evidenced  by  the  language  used ; 
still  we  do  not  mean  to  say  that  even  the 
actual  incorporation  of  general  words  of 
assignment  must  always  and  necessarily 
show  that  the  real  intent  of  the  agreement 
was  not  to  procure  the  benefit  of  a  personal 
and  peculiar  service.  As  was  stated  by  the 
late  Justice  Lumpkin  in  Gowart  ▼.  Single* 
tary,  cited  in  the  syllabus: 

"Certain  classes  of  contracts  are  inherently 
nonassignable  in  their  character,  snch  as  prom- 
ises to  marry,  or  engagements  for  personal 
services,  requiring  skfll,  science,  or  peculiar 
qualifications.' 


>t 


As  an  example  of  an  engagement  calling 
for  sudii  special,  personal,  and*peculiar  skill 
or  qualifications,  Chief  Justice  Sttness,  of 
the  Supr^ne  Court  of  Rhode  Island,  in  Swarts 
V.  Narragansett  Electric  lighting  Co.,  supra, 
instances  an  agreement  whereby  one  obligates 
himself  to  paint  a  portrait  for  another.  In 
such  a  case,  even  were  the  word  "assigns'* 
added  to  the  name  of  the  party  upon  whom 
the  obligation  itself  is  imposed,  it  still  could 
not  be  thought  or  held  that  the  mere  addi- 
tion of  such  word  could  reasonably  manifest 
an  intention  to  render  assignable  a  contract 
whidi  in  its  very  nature  was  inherently  per^ 
sonal  and  utterly  Incapable  of  thus  being 
made  so.  While  it  might  be  truly  said  that 
the  services  Involved  in  the  instant  case  call 
for  tiie  eizercise  of  integrity  and  ordinary 
ImsineflB  capacity  (and  the  same  might  be 


said  as  to  almost  any  engagement),  still  it 
cannot  be  contended  that  -they  involve  the 
exercise  of  any  special  and  peculiar  talent, 
or  that  their  performance  by  another  would 
be  essentially  different  in  result  from  what 
had  been  contracted  for.  When  the  assignee 
of  the  contract  collects  the  rent  and  turns 
it  over  to  the  owner,  the  service  Is  precisely 
and  in  all  respects  the  same  as  if  the  work 
had  been  accomplished  by  the  orlglnar  agent. 
Here,  as. always,  it  is  the  intent  of  the  par- 
ties, as  shown  by  the  contract,  which  at  last 
must  govern;  and  while  it  might  be  altogether 
reasonable  to  suppose  that  an  owner  might 
desire  some  particular  person  for  some  partic- 
ular reason,  to  execute  such  a  service,  still 
there  is  no  reason  why  the  law  would  for- 
bid or  prevent  his  making  a  contrary  agree- 
ment authorizing  the  agent  to  assign  the 
contract  of  service  to  another;  and,  where 
the  contract  as  made  plainly  expresses  such 
a  purpose,  it  should  be  considered  that  he 
intended  to  do  that  which  he  actually  did, 
unless  it  be  that  the  work  provided  for,  if 
performed  by  another,  would  be  essentially 
different  from  what  has  been  contracted 
for.  The  question  has  not  been  an  altogether 
easy  one  to  decide,  since  all  of  the  arguments, 
both  in  Justice  and  under  the  law,  do  not 
seem  unmistakably  to  point  the  same  way. 
But  under  our  view  of  the  law,  when  the 
contract  as  agreed  upon  by  the  owner  made 
the  rent  payable  either  to  Glover  Realty 
Company  or  to  such  other  person  as  the  con- 
tract might  be  assigned  to,  the  owner  (so 
far  as  his  liability  for  commissions  is  con- 
cerned) lost  the  power  to  select  for  the  serv- 
ice one  of  Ms  own  particular  and  peculiar 
choice,  even  though  it 'be  granted  that  the 
service  might,  in  a  sense,  otherwise  and  or- 
dinarily be  properly  considered  as  personal 
in  its  nature.  It  might  well  be  said  that  the 
agent's  power  of  as^gnment  would  not  au- 
thorize him  to  require  the  owner  to  accept 
in  his  stead  the  services  of  one  who  was  dis- 
honest, or  one  who  was  incompetent  to  per- 
form even  such  an  ordinary  task;  but  no 
such  question  as  this  is  made  by  the  record, 
and  the  defendant  in  fact  had  made  specific 
disclaimer  of  any  such  ground  of  defense. 

It  is  our  opinion  that  the  judge  of  the 
superior  court  erred  In  sustaining  the  certio- 
rari and  rendering  final  Judgment  in  favor  of 
the  defendant 

Judgment  reversed. 

WADE3,  O.  Jf  and  LUKB,  J.,  concar. 


228 


96  SOUTHBASTEBN  REPORTER 


(Ga. 


(2S  Oaw  App.  SOT) 

WITHBRINGaX)N  v.  LAURENS  COUNTY 
FARMERS'  CO-OP.  WAREHOUSE  CO. 

(No.  9912.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  16,  1919.) 

(SyUahw  hy  the  Court.) 

1.  Bailiient  ^=»27— Warehousemen  ^==>25(8) 
— EzouBES  FOB  Delivebt— Adverse  Title 
—Legal  Pbocesb. 

While  the  general  role  is  that  a  warehouse- 
man, as  a  depositary  for  hire,  will  not  be  allow- 
ed to  set  up  an  adverse  title  in  another  as  an 
excuse  for  his  l^dlure  to  deliver  the  property  to 
his  bailor  on  demand,  and  while  it  is  incum- 
bent upon  the  warehouseman  to  show  the  exer- 
cise of  ordinary  diligence,  where  such  failure  to 
deliver  has  been  shown,  still  it  is  a  general  rule 
that  a  bailee,  in  an  action  against  him  by  the 
bailor  for  the  recovery  of  property  deposited 
with  him,  may  set  up  as  a  good  defense  that 
the  property  was  taken  from  him  upon  legal 
process  fair  on  its  face;  provided  that  the  bailee 
did  not  fail  in  any  duty  in  connection  there- 
with which  he  properly  owed  to  his  bailor,  and 
that  the  bailor,  if  not  a  party  to  that  proceed- 
ing, had  been  given  full  and  ample  notice  there- 
of. ThuS|  in  an  action  by  a  bailor  against  his 
bailee,  where  the  bailee  shows  that  a  suit  for 
the  property  had  been  instituted  by  another, 
and  that  he  had  promptly  notified  his  bailor  of 
the  institution  of  such  action,  and  was  proceed- 
ing to  defend  therein  the  right  and  claim  of  his 
bailor  to  the  property,  the  fact  that  he  then 
proceeded,  with  the  knowledge  of  his  bailor,  to 
surrender  the  property  to  the  levying  officer,  in 
accordance  with  one  of  his  options  under  the 
law  in  such  cases,  would  not  amount  to  a 
conversion  on  his  part  such  as  to  render  him 
liable  in  an  action  of  trover  instituted  by  his 
bailor,  but  his  course  and  conduct  as  outlined 
would  be  sufficient  to  support  a  finding  in  the 
bailee's  favor  that  he  had  exercised  the  degree 
of  ordinary  diligence  required  of  him.  See  Jen- 
sen V.  Eagle  Ore  Co.  (47  Colo.  306, 107  Pac.  259), 
as  reported  in  33  L.  R.  A.  (N.  S.)  681,  19  Ann. 
Cas.  519,  together  with  the  general  note  upon 
the  subject  thereto  appended;  Smith  v.  Frost, 
51  Ga.  337;  Nicholas  v.  Tanner,  117  Ga.  223, 
227,  43  S.  E.  489.  See,  also,  Central  Bank  v. 
Georgia  Grocery  Co.,  120  Ga.  883,  48  S.  E.  325; 
Delaney  v.  Sheehan,  138  Ga.  610,  514,  75  S.  E. 
632. 

2.  Admission  of  Evidence— Motion  fob  New 
Trial. 

The  admission  of  the  testimony  complained 
of  in  the  second  ground  of  the  amendment  to 
the  motion  for  a  new  trial  was  harmless;  and  the 
remaining  grounds  of  the  motion  are  without 
substantial  merit. 

Error  from  City  Court  of  Dublin;  T.  E. 
Hightower,  Judge. 

Trover  by  J.  H.  Wltherington  against  the 
Laurens  County  Farmers'  Co-operative  Ware- 
house Company.  Judgment  for  defendant 
and  plaintiff  brings  error.    Affirmed. 


Larsen  &  Crockett,  of  Dnblin,  for  plaintiff 
In  error. 

R.  Earl  Camp,  of  Dublin,  for  defendant  In 
error. 

JENKINS,  J.  Wltherington  bought  of 
Hodges  two  bales  of  cotton  and  stored  them 
for  hire  with  the  defendant  warehouse  com- 
pany. Subsequent  to  such  storage,  the  ware- 
house company  was  sued  in  trover  for  the 
cotton  by  Summerlin,  who  claimed  to  be  the 
true  owner  and  entitled  to  the  possession 
thereof  by  reason  of  the  relationship  of  land- 
lord and  cropper  existing  between  himself 
and  Hodges,  from  whom  Withering:ton  had 
purchased  the  cotton.  Upon  the  institution 
by  Summerlin  of  this  proceeding  in  trover 
against  the  warehouse  company,  the  latter 
notified  Wltherington  thereof,  and,  in  the 
presence  of  Wltherington,  surrendered  pos- 
session of  the  cotton  to  the  sheriff,  after 
which  it  was  proceeding  to  defend  the  Inter- 
ests of  Wltherington  in  the  action  brought 
by  Summerlin.  While  this  proceeding  of 
Summerlin's  was  still  pending,  Wltherington 
made  demand  upon  the  wiLrehouse  company 
for  the  cotton,  and,  upon  its  failure  to  de- 
liver same,  brought  the  present  action  In 
trover  against  it 

Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J^  ooncor. 


(28  Oa.  App.  361) 

SHORES-MUELLER  CO.  v.  FITZPATRICK 

et  al.    (No.  9765.) 

(Court  of  Appeals  of  Georgia,  Division  No.  I. 
•  Jan.  15,  1919.) 

(SyllahuB  hy  the  CouriJ 

1.  Pleadino    ^=»194(1),    259— Dbmubbeb    to 
Answeb— Grounds— Amendment  to  Plea. 

The  demurrer  to  the  seventh  paragraph  of 
the  original  answer,  which  paragraph  claimed  a 
credit  for  certain  boxes  therein  alleged  to  have 
been  charged  but  not  received,  should  have 
been  sustained,  as  the  account  attached  to  the 
contract  sued  upon  included  no  such  item.  The 
court  likewise  erred  in  allowing  an  amendment 
to  the  plea  which  set  up  a  parol  agreement  at 
variance  with  the  written  contract  sued  upon, 
since  the  amendment  failed  to  allege  explicitly 
that  the  additional  agreement  was  either  in 
writing  or  made  after  the  execution  of  the  writ- 
ten contract. 

2.  New     Trial     ^=»68-Obounds— Verdict 
Contrary  to  Evidence. 

The  evidence  failed  to  show  that  certain 
credits  allowed  by  the  jury  by  virtue  of  an  al- 
leged agreement  between  the  purchaser  of  the 
goods  and  one  who  was  described  as  a  "represen- 
tative" of  the  plaintiff  were  authorized,  in  view 
of  the  total  lack  of  any  testimony  tending  to 
show  that  the  alleged  representative  had  an* 
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thority  to  modify  the  written  contract  or  make 
the  alleged  agreements.  The  verdict  returned 
necessarily  depended  upon  the  allowance  of 
these  credits  and  was  therefore  unauthorized, 
and  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

8.  Othcb  Qitebtzons. 

In  the  light  of  the  rulings  made,  it  is  un- 
necessary to  pass  upon  the  remaining  questions 
raised  by  the  record. 

Error  from  Superior  Oourt,  Warren  Ck>un- 
ty;    B.  F.  Walker,  Judge. 

Suit  by  the  Shores-Mueller  Company 
against  C.  R.  Fltzpatrick  and  others.  De- 
murrer to  paragraph  of  original  plea  over- 
ruled, motion  for  new  trial  overruled,  and 
plaintiif  brings  error.    Reversed. 

L.  D.  McGregor,  of  Warrenton,  for  plaintiff 
In  error. 

M.  U  Felts,  of  Warrenton,  for  defendant 
in  error. 

WADE;  O.  J.  [1]  1.  Suit  was  brought 
against  Fltzpatrick  and  English  upon  a  guar- 
anty altered  into  by  them  in  behalf  of  one 
Norris  for  the  faithful  performance  of  a 
contract  touching  the  sale  of  merchandise 
and  a  proper  accounting  therefor.  The  peti- 
tion alleged  that  the  balance  due  on  said 
contract  amounted  to  1805.49  principal,  and 
the  itemized  statement  attached  thereto  as 
an  exhibit  Included  divers  and  sundry  ar- 
ticles and  things,  but  nowhere  referred  to  or 
mentioned  as  an  item  of  charge  against  the 
purchaser  any  boxes  whatsoever.  The  or- 
iginal plea  of  the  defendant  alleged  In  the 
seventh  paragraph  thereof  that — 

"Said  W.  J.  Norriff  is  charged  with  297  oak 
special  boxes  by  plaintiff,  and  said  boxes  were 
not  received,  and  should  be  credited  on  the  ac- 
count of  said  Norris." 

Subsequently  there  was  an  additional  al- 
legation, made  in  an  amendment  to  the  plea, 
with  reference  to  the  said  297  boxes,  as  fol- 
lows: 

•That  at  the  time  W.  J.  Norris  accepted  the 
goods  purchased  from  Shores-Mueller  Company 
said  plaintiffs  agreed  to  allow  him  to  return  all 
boxes  in  which  goods  were  shipped  and  to  give 
him  credit  for  same  at  twenty-five  cents  each. 
Subsequently  thereto  and  in  the  fkll  of  1914, 
said  W.  J.  Norris  undertook  to  get  the  said 
plaintiff  to  accept  a  return  of  said  boxes  for 
credit,  and  whereupon  the  plaintiff^  refused  to 
accept  same.  That  said  Norris  held  said  box- 
es and  still  holds  them  for  credit  on  his  said 
account  and  defendants  should  be  allowed  a 
credit  for  the  value  of  said  boxes  in  the  sum 
of  $74.25." 

Paragraph  7  of  the  original  plea  was  de- 
murred to  upon  the  ground  that  the  plaintiff 
was  not  attempting  to  reoover  of  the  defend- 


ants any  amount  whatsoever  for  297  oak 
special  boxes,  as  alleged  In  that  paragraph, 
and  therefore  said  paragraph  should  be 
stricken.  The  court  overruled  this  demurrer, 
and,  In  so  doing,  erred.  The  amendment  to 
the  answer  claiming  credit  for  the  boxes, 
under  an  agreement  made  by  the  plaintiff 
company  at  the  time  that  Norris  "accepted 
the  goods,"  was  likewise  demurred  to,  upon 
the  ground  that  this  amendment  sought  to 
vafy  the  terms  of  the  written  contract  sued 
upon  by  setting  up  a  parol  agreement  in  con- 
flict therewith,  and  furthermore  was  defi- 
cient in  that  It  failed  to  definitely  allege  the 
number  of  boxes  which  the  defendants  claim- 
ed Norris  had  offered  to  return  to  the  plain- 
tiff company.  The  last  objection  we  think 
is  without  merit,  since  the  amendment  ex- 
pressly alleged  that  Norris  had  offered  to 
return  boxes  aggregating  In  value  $74.25  at 
the  agreed  price  of  25  cents  per  box,  from 
which  by  easy  calculation  It  could  be  deter- 
mined how  many  boxes  were  Included  in  his 
offer.  We  think,  however,  the  amendment 
was  subject  to  the  objection  that  It  sought  to 
vary  the  terms  of  the  written  contract  by 
setting  up  a  parol  contemporaneous  agree- 
ment. While  it  Is  not  alleged  explicitly  that 
this  agreement  by  the  plaintiff  company,  to 
allow  the  return  of  all  boxes  in  which  goods 
were  shipped  and  give  credit  therefor  at  25 
cents  each,  was  made  at  or  before  the  time 
the  written  contract  was  executed,  and  in 
fact  the  allegation  is  that  this  agreement 
was  made  "at  the  time  W.  J.  Norris  accepted 
the  goods  purchased'*  from  the  plaintiff,  nev- 
ertheless It  Is  not  clearly  averred  that  the 
agreement  In  reference  to  the  return  of  the 
boxes  was  made  "subsequently"  to  the  exe- 
cution of  the  contract,  nor  Is  It  averred  that 
this  agreement,  whether  made  contempora- 
neously or  subsequently,  was  In  writing ;  and, 
the  burden  being  upon  the  defendants,  who 
did  not  deny  the  existence  and  validity  of 
the  contract  forming  the  basis  of  the  suit, 
to  set  up  a  legal  and  sufficient  reason  for  any 
modification  thereof  (under  the  familiar  rule 
that  pleadings  are  to  be  construed  most 
strongly  against  the  pleader),  we  must  Inter- 
pret the  allegations  as  made  in  the  amend- 
ment to  mean  that  the  agreement  was  In 
parol  and  was  made  "at  the  time"  the  con- 
tract was  sigUied,  when  constructively  at 
least  the  goods  were  "accepted"  by  Norris. 
The  validity  of  the  contract  could  not  be 
attacked  by  inference  merely.  The  court 
therefore  erred  in  overruling  the  demurrer 
to  this  amendment  <' 

[2]  2.  Aside  from  other  particulars  In 
which  the  evidence  submitted  in  behalf  of  die 
defendant  Is  somewhat  unsatlsflictory.  It  lb 
enough  to  say  on  the  geieral  grounds  of  the 
motion  that  the  verdict  returned  was  neces- 
sarily arrived  at  by  the  allowance  of  certain 
credits  dalmed  by  Norris  for  alleged  w^er- 


230 


96  SOUTHOASTBRN  REPORTER 


<Ga. 


charges*  freights,  and  breakage,  by  virtue  of 
an  understanding  or  comprcMulse  ajg^reement 
which  he  testified  was  made  and  entered 
Into  between  him  and  "a  representative"  of 
the  plaintiff  company,  who  came  to  see  him 
in  reference  to  his  indebtedness  to  the  plain- 
tiff and  canvassed  with  him  matters  in  dis- 
pute. There  was  positive  proof  In  behalf  of 
the  plaintiff  company  that — 

No  "agent,  representative,  officer,  member  or 
any  one  else  authorized  to  act  for  Shores-Mueller 
Company  ever  orally  or  in  any  [way]  except 
by  written  statement  or  instrument  entered  in- 
to any  contract  or  agreement  with  W.  J.  Nor- 
ris  or  ather  of  the  defendants  C.  R.  Fitzpatrick 
or  W.  E.  Ihiglish,  and  no  one  was  ever  authoriz- 
ed to  have  any  oral  conversation  with  said  W. 
J.  Norris,  G.  R.  Fitzpatrick  or  W.  E.  English 
prior  to  the  time  that  the  demand  was  made  up- 
on them  for  the  payment  of  the  balance  due  the 
Shores-Mueller  Company." 

Norris  testified  as  to  a  definite  agreement 
between  himself  and  a  representative  of  the 
plaintiff  company,  whose  name  he  did  not 
remember,  as  to  the  amount  of  claims  for 
breakage,  etc.,  to  be  allowed;  but  no  testi- 
mony was  presented  to  show  that  this  repre- 
sentative (if  indeed  he  was  in  fact  a  repre^ 
sentative  of  the  plaintiff  company)  ever  pre- 
sented any  credentials  whatsoever  to  estab- 
lish his  authority  to  even  collect  from  Norris, 
and  there  is  an  entire  absence  of  testimony 
showing  authority  on  his  part  to  make  deduc- 
tions or  allowances  or  any  agreements  which 
might  have  the  effect  of  modifying  the  writ- 
ten contract,  and  no  evidence  showing  or 
tending  to  show  that  the  alleged  agreements 
had  with  this  representative  were  ever  in 
fact  ratified  thereafter  by  the  plaintiff  com- 
pany. It  Is  clear  therefore  that  the  verdict 
was  not  authorized  by  the  evidence,  for  at 
least  some  of  the  items,  deducted  by  the  Jury 
from  the  total  claim  of  the  plaintiff  company, 
were  not  established  by  proof  as  proper  cred- 
its on  the  account 

It  is  true  that  there  was  testimony  from 
Norris  to  the  effect  that  he  had  received  a 
letter  from  the  plaintiff  company  which  had 
been  lost  or  destroyed,  In  which  they  offered 
In  reference  "to  the  boxes  •  •  •  to  take 
them  back  at  certain  amount,"  which 
"amount"  he  had  forgotten,  but  whidi  he  tes- 
tified made  due  the  sum  "set  out  here,"  and 
further  that,  when  he  had  a  suflldent  amount 
of  boxes  to  make  a  shipment  to  the  plaintiff, 
the  plaintiff  declined  to  take  them,  and  he 
had  some  of  these  boxes  yet  This  testi- 
mony, while  appar^itly  tending  to  establish 
that  the  alleged  agreement  to  accept  the  re- 
turn of  certain  boxes  was  made  subsequently 
to  the  execution  of  the  written  contract  and 
was  likewise  a  written  agreement,  does  not 
make  it  appear  how  many  boxes  the  plain- 
tiff  company  so  agreed  to  acc^>t,  or  even  the 
price  (except  by  inference)  to  be  paid  there- 


for. While  the  evidence  was  not  apparently 
objected  to,  and  was  therefore  before  the 
Jury  for  what  it  may  have  been  worth,  con- 
sidering its  indefinite  character,  this  f&ct 
does  not  remove  the  error  committed  by  the 
trial  Judge  in  overruling  the  demurrer  to  the 
answer  which  failed  to  show  precisely  wheth- 
er the  agreement  pleaded  touching  the  re- 
turn of  the  boxes  was  in  writing  or  in  parol 
and  was  made  before,  at  the  time,  or  sub- 
sequent to  the  execution  of  the  omtract 

[3]  For  the  reasons  above  suggested,  we 
tliink  the  trial  Judge  erred  in  overruling  the 
demurrers  to  the  answer  and  the  amended 
answer  of  the  defendants,  and  likewise  in 
thereafter  overruling  the  motion  for  a  new 
trial. 

Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(28  Ga.  App.  811) 
CRUMLEY  V.  STATE.    (No.  10104.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23,  1919.) 

(8yUahu9  hy  the  Court.) 

1,  CamiNAL  Law  «=>1156(3)— Affkal— Dis- 

CKETION    OF    TIUAL    OOUBX-— NKW    TsiiX  — 

Newlt  Discoveaeu  Evidence. 

**The  state  having  made  a  counter  showing 
to  the  alleged  newly  discovered  evidence,  this 
court  cannot  say  that  the  trial  judge  abused  liis 
discretion  in  overruling  the  grounds  of  the  mo- 
tion for  a  new  trial  based  on  such  evidence." 
Champion  v.  State,  21  Ga.  App.  656,  94  S.  E. 
828  (4);  Gohen  Ck>.  v.  Brown,  21  Ga.  App.  668, 
94  S.  E.  811;  Blount  v.  State,  18  Ga.  App. 
204,  89  S.  £1.  78  (4) ;  Hayes  v.  Stote,  16  Ga. 
App.  334,  85  S.  E.  253  (1) ;  Fouraker  v.  SUte, 
4  Ga.  App.  692,  62  S.  E.  116  (1);  Bradford 
V.  Brand,  132  Ga.  642,  64  S.  E.  688. 

2.  C^BDfiNAi,  Law  ^=s>366(4)— Evidence— Bxs 
Gbstjb. 

Complaint  Is  made  that  the  only  eyewitness 
to  the  difficulty  which  resulted  in  the  homicide 
was  allowed  to  testify  that  after  the  shooting 
"Mr.  Crumley  turned  and  left  and  went  badt 
across  the  bridge,  the  other  way  from  where 
the  shooting  was  done.  I  went  down  there  then 
to  where  Mr.  Fitzgerald  was.  He  didn't  get 
up ;  be  still  lay  right  there.  When  I  was  look- 
ing at  the  place  where  he  was  shot,  Mr.  Fits- 
gerald  told  me  that  he  was  shot  bad,  that  he 
was  killed,  and  he  told  me  to  go  and  get  him 
some  water,  and  I  went  and  got  him  a  hat  of 
water  and  gave  it  to  him,  and  he  taken  a  bad 
spell  of  throwing  up,  and  after  that  it  seemed 
like  he  revived  up  a  little  from  what  he  was. 
When  I  was  talkhig  to  Mr.  Fitzgerald  about 
I  h<^ed  he  would  be  all  right,  he  says,  'No,  he 
has  killed  me,'  and  he  says,  'You  know  he  has 
killed  me  for  nothing,'  said,  SFhen  I  was  trying 
to  get  that  gun  away  from  him.' "  It  appears 
from  the  evidence  in  the  record  that  at  the  time 
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of  the  shooting:  the  witnew  was  about  25  feet 
from  the  participants;  that  the  shooting  occurs 
red  on  the  road  near  a  bridge  over  a  creek  where 
there  is  a  '*fill";  that  after  the  last  shot  the 
deceased  fell  and  rolled  down  the  embankment, 
and  then  occurred  what  is  quoted  above.  It  is 
true  that  the  evidence  does  not  show  in  nunutes 
how  long  after  the  shooting  the  words  com- 
plained of  were  uttered,  but  it  does  appear  that 
it  was  almost  immediately  thereafter,  and  made 
while  the  witness  was  examining  the  wound  of 
deceased,  and  the  statements  of  deceased,  of 
which  complaint  is  made,  seem  to  have  been 
**natural  and  spontaneous,"  a  part  of  the  trans- 
action, **free  from  all  suspicion  of  device  or  aft- 
erthought," "an  outburst  of  the  feelings,  and  not 
a  mere  narration  of  a  past  event."  In  the  de- 
cision in  the  case  of  Louisville,  etc.,  By.  Co. 
V.  Buck,  116  Ind.  566,  19  N.  E.  453,  2  L.  R. 
A.  520,  9  Am.  St.  Rep.  883,  it  is  said:  *'It  is 
not  always  easy  to  determine  when  declarations 
having  relation  to  an  act  or  transaction  should 
be  received  as  part  of  the  res  gestae,  and  much 
difficulty  has  been  experienced  in  the  effort  to 
formulate  general  rules  applicable  to  the  sub- 
ject. This  mudi  may,  however,  be  safely  said* 
that  declarations  which  were  the  natural  emana- 
tions or  outgrowths  of  the  act  or  occurrence  in 
litigation,  although  not  precisely  concurrent  in 
point  of  time,  if  they  were  yet  voluntarily  and 
spontaneously  made  so  nearly  contemporaneous 
as  to  be  in  the  presence  of  the  transaction 
which  they  Illustrate  and  explain,  and  were 
nuade  under  such  circumstances  as  necessarily 
to  exdude  the  idea  of  design  or  deliberation, 
must,  upon  the  clearest  principles  of  justice, 
be  admissible  as  part  of  the  act  or  transaction 
itself."  To  support  this  proposition  a  large 
number  of  cases  are  cited.  The  courts  of  final 
resort  in  a  number  of  states  have  held  that  "a 
condition  of  severe  bodily  injury,  unmitigated 
by  medical  or  other  attendance,  makes  it  proba- 
ble that  a  statement  made  while  this  condition 
continues  is  spontaneous."  We  therefore  hold 
that  the  court  did  not  err  in  allowing  in  evi- 
dence, as  a  part  of  the  res  gestae  the  statements 
of  the  deceased,  of  which  complaint  Is  made, 
especially  under  the  charge  of  the  court  in  ref- 
erence thereto.  "When  the  precise  time  which 
intervened  between  the  homicide  and  the  state- 
ments cannot  be  ascertained,  it  may  be  left  to 
the  jury  to  determine  whether  they  were  made 
without  premeditation  or  artifice,  and  without 
a  view  to  the  consequences,  or  were  merely 
made;  to  color  the  transaction."  Hart  v.  Pow- 
ell, 18  6a.  636  That  decision  was  followed 
and  cited  in  City  of  Galveston  v.  Barbour,  62 
Tex.  172,  50  Am.  Rep.  519. 

3.  CKiinNAL  Law  ^=»741(1)— Statements  or 
DEcitASED— Weight. 

The  statements  of  the  deceased  having  been 
properly  admitted  In  evidence,  the  weight  to  be 
given  them  is  a  matter  for  determination  by 
the  jury,  and  there  was  no  error  harmful  to  the 
defendant  in  the  excerpt  from  the  charge  com* 
plained  of  in  the  sixth  ground  of  the  motion 
for  a  new  triaL 

Brror  tvom  Superior  Court,  Wilcox  Goirn- 
ty;   D.  A.  R.  Oram,  Judge. 
Noah  Ommley  was  convicted  of  crimen  his 


motioii  for  new  trial  was  denied,  and  he 
brings  error.    Afilrmed. 

H.  A.  Hodges,  of  Rochelle,  and  Hal  Law- 
son,  of  Abbeville,  for  plaintiff  in  error. 

J.  B.  Wall,  Sol.  Gen.,  of  Fitzgerald,  M.  B. 
Cannon,  of  Abbeville,  and  Max  E.  Land,  of 
Oordele,  for  the  State 

BLOODWORTH,  J.    Judgment  afilrmed. 

BROYLBS,  P.  J.,  and  STEPHENS,  J., 
concur* 


(28  Oa.  App.  188) 
DAVIS  V.  OITX  OP  ROME.     (No.  0673.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  14,  1919.     Rehearing  Denied  Jan.  28, 

1919.) 

(SyUaluM  hy  ihs  Court.) 

1.  COTTBTS      ^s»488(l)   —    SUPBiaCB      OOUBT'S 
T&AN8S1BB  OF  CaUSB— EhrVEOT. 

The  writ  of  error  in  this  case  having  been 
originally  filed  in  the  Supreme  Court,  and  that 
court  having  by  formal  order  transferred  it  to 
this  court,  the  transfer  of  the  case  is  equivalent 
to  a  holding  by  the  Supreme  0>urt  that  the 
constitutional  questions  which  the  plaintiff  in 
error  attempts  to  raise  by  the  writ  are  not 
properly  made. 

2.  JUDOICKNT    ^S»476~C0LLATEBiX   AXTAOK-^ 

JuBisDicnoN  OF  Court. 

Under  the  ruling  made  by  the  Supreme 
Court  in  Marks  v.  Rome,  145  Ga.  399,  89  S. 
E.  324  (2),  the  charter  for  that  municipality 
establishes  a  recorder's  court.  Furthermore,  if 
one  in  point  of  fact  has  been  tried,  convicted, 
and  sentenced  by  the  municipal  authorities  sit- 
ting as  a  recorder's  court,  and  the  defendant  at 
time  of  the  trial  raised  no  objection  as  to  the 
competency  of  the  tribunal  sitting  as  such,  and 
entered  no  exception  to  the  Judgment  thus  ren- 
dered, he  cannot,  in  an  action  subsequently 
brought  against  the  city  for  the  fine  paid  and 
the  value  of  the  services  rendered  under  the 
sentence  imposed,  and  for  the  alleged  tortious 
and  illegal  acts  of  the  subordinate  municipal 
officers,  done  while  he  was  in  their  custody,  col- 
laterally attack  the  competency  of  the  court 
rend^lng  Judgment  against  him.  Mayor,  etc., 
of  Brunswick  v.  Sims,  14  Ga.  App.  315,  80  S. 
E.  730.  See,  also,  Bartlett  v.  Columbus*  101 
Ga.  300,  28  S.  E.  599,  44  Ia  R.  A.  795. 

3.  Municipal  Corporations  ^=>724,  781,  .754 
— governmentai.  functions— llabilltt. 

In  so  far  as  the  petition  shows,  the  alleged 
tortious  acts  complained  of  relate  solely  to  the 
conduct  of  the  city's  subordinate  officials  done 
in  the  illegal  performance  of  its  governmental 
functions,  and  do  not  in  any  wise  relate  to  any 
act  done  in  connection  with  the  corporate  af- 
fairs of  the  municipality.  For  acts  done  in  the 
performance  of  purely  governmental  functions^ 
however  illegally  the  authority  may  be  exer- 
cised, the  municipality  is  not  liable.  Thus,  even 
though  the  sentence  as  imposed  by  the  recordtf 
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might  have  been  wholly  Toid,  and  althoagh  the 
alleged  acts  of  the  warden  might  have  been  both 
tortious  and  illegal,  the  court  did  not  err  in 
sustaining  the  demarrer  interposed  by  the  de- 
fendant municipality.  Attaway  v.  Gartersville, 
es  Ga.  740;  Gray  y.  Griffin,  111  Ga.  361,  368, 
36  S.  B.  792,  51  U  R.  A.  131 ;  Doster  y.  At- 
lanta, 72  Ga.  233;  Hammond  y.  County  of 
Richm<md,  72  Ga.  188;  Bartlett  y.  Columbus, 
101  Ga.  800,  28  S.  E.  590,  44  Lu  R.  A.  795; 
Gillmor  y.  Salt  Lake  City,  32  Utah,  180,  89 
Pac.  714,  and  notes  in  12  L.  R.  A.  (N.  S.)  537, 
IS  Ann.  Cas.  1016,  20  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  1193,  1194.  Nor  can  a  municipality 
ratify  the  unlawful  acts  of  its  subordinate  offi- 
cials done  in  pursuance  of  its  goremmental 
.  functions,  so  as  thereby  to  make  itself  liable  for 
such  acts.  Calwell  v.  Boone,  51  Iowa,  687,  2 
N.  W.  614,  33  Am.  Rep.  154 ;  Peters  y.  linds- 
borg,  40  Kan.  654,  20  Pac.  490. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  Joseph  Davis  against  the  City 
of  Rome.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Henry  Walker,  of  Rome,  for  plaintiff  in 
error. 

Max  Meyerhardt,  of  Rome,  for  defendant 
in  error. 

JESNKINS,  J.    Judgment  affirmed. 

W|ADE,  O.  J.,  and  LUKE,  J^  concur. 


(23  Qbl.  App.  838) 

ATIiANTA  Olli  ft  FERTILIZER  CO.  t. 

PHOSPHATE  MINING  CO. 

(No.  9865.) 

(Conrt  of  Appeals  of  Georgia,  Dlyision  No.  1. 

Jan.  29, 1919.) 

(ByllabuB  hy  the  Court.) 

1.  Appeal  and  Erbob  €=»1213— Fobmbb  Rsc- 
OBD— Issues  of  Pact— Nonsuit. 

It  was  held  when  this  case  was  formerly  be- 
fore this  court  (Phosphate  Mining  Co.  t.  At- 
lanta Oil  &  Fertilizer  Co.,  20  Ga.  App.  660,  93 
S.  E.  532)  that  certain  issues  of  fact  were  pre- 
sented by  the  record  then  under  consideration 
which  should  be  submitted  to  a  jury  for  deter- 
mination at  a  subsequent  trial  under  the  second 
count  of  the  petition.  The  entire  former  record 
having  been  introduced  in  evidence  at  the  trial 
now  under  review,  notwithstanding  there  was 
other  and  additional  evidence,  the  same  issues 
of  fact  necessarily  remained  for  the  jury,  and 
the  trial  judge  therefore  erred  in  directing  a 
verdict. 

2.  Appeal  and  Ebbob  ^=»1195(1,  3)— Law  or 
'Case— RuLiNO  on  Motion  fob  New  Tbial 

— ^ISSUSB. 

The  former  decision  of  this  court  is  the  law- 
6t  this  case,  and  necessarily  controlled  the  sub- 
sequent trial  so  far  as  the  decision  was  applica- 


ble to  the  issues  then  presented  by  the  plead' 
ings  and  the  evidence.  In  that  decision  it  was 
expressly  held  that  none  of  the  questions  there 
decided  arose  on  the  trial  of  the  first  count  of 
plaintiffs  petition,  and  the  affirmance  of  the 
judgment  overruling  the  motion  for  a  new  trial 
on  this  count  therefore  did  not  operate  to  deter- 
mine or  foreclose  the  issues  presented  by  the 
second  count,  which  were  thus  expressly  ex- 
cepted. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Jpdge. 

Suit  by  the  Phosphate  Mining  Company 
against  the  Atlanta  Oil  ft  Fertilizer  Com- 
pany. Trial  on  second  count  of  petition, -and 
directed  verdict  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

D.  W.  Blair,  of  Marietta,  and  King  ft  Spald- 
ing, of  Atlanta,  for  plaintiff  in  error. 

Evlns  &  Moore  and  Jones  &  Chambers,  all 
of  Atlanta,  for  defendant  in  error. 

WADE,  C.  J.  The  Phosphate  Mining  Com- 
pany brought  suit  against  the  Atlanta  Oil  & 
Fertilizer  Company,  alleging  the  breach  of  a 
contract  in  which  the  plaintiff  agreed  to  sell 
and  the  defendant  to  buy  certain  phosphate 
rock  to  be  delivered  to  the  defendant  f .  o.  b. 
at  the  mines  of  the  plaintiff  in  the  state  of 
Florida,  for  an  agreed  price  of  $3.50  per  ton, 
of  2,240  pounds,  at  times  and  in  quantities 
specified,  to  wit,  1,000  tons  during  the  year 
1909,  6,000  tons  during  the  y^r  1910,  and 
6,500  tons  during  the  years  1911,  1912,  1913, 
1914,  1915,  and  1916.  Certain  amounts  of 
the  rock  contracted  for  were  delivered  to  the 
defendant  in  accordance  with  the  terms  of 
the  sale  agreement,  and  the  first  count  in  the 
petition  alleges  that  in  accordance  with  the 
contract  the  plaintiff  was  ready  to  deliver, 
and  did  in  fact  tender,  to  the  Atlanta  Oil  & 
Fertilizer  Company  during  each  of  the  months 
of  June,  July,  August,  and  September,  1912, 
its  monthly  quota  of  542  tons  of  phosphate 
rock  as  stipulated  by  the  agreement,  but  that 
the  defendant  refused  to  receive  the  same  or 
pay  the  contract  price  therefor.  It  Is  further 
alleged  in  this  count  that  the  contract  price 
of  said  rock  f .  o.  b.  at  the  mines  of  the  plain- 
tiff in  the  state  of  Florida  was  $3.50  per  long 
ton  during  the  months  of  June,  July,  August, 
and  September,  1912,  and  that  the  market 
price  of  said  rock  at  the  time  and  place  of 
delivery  during  these  months  was  $2.50  per 
long  ton,  wherefore  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of  $1  per 
long  ton,  or  $2,168  on  the  2,168  tons  tendered 
and  refused  during  these  months. 

The  second  count  of  the  petition  alleges 
that  September  25,  1912,  the  plaintiff  re- 
ceived a  written  notice  from  the  defendant 
to  the  effect  that  the  defendant  was  nnable 
to  carry  out  the  terms  of  the  entire  contract, 
and  declined  to  give  any  shipping  instructiona 
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In  regard  to  the  movement  of  any  rock  in  the 
futare,  and  that  from  time  to  time  thereaft- 
er the  defendant  avowed  its  intention  not  to 
conform  to  the  terms  of  said  contract,  and 
therefore  breached  the  same  in  toto;  that 
the  Atlanta  Oil  &  Fertilizer  Company  re- 
nounced the  contract  in  toto  and  breached 
the  complete  contract  to  the  end  of  its  term 
by  reason  of  which  breach  the  plaintiff  was 
damaged  in  the  sum  of  $27,626,  as  the  dif- 
ference between  the  cost  of  manufacturing 
and  the  contract  price  as  set  out  in  the  con- 
tract would  net  to  the  plaintiff  a  profit  of 
that  amount  if  the  plaintiff  were  allowed  to 
fulfill  and  carry  out  the  terms  of  said  con- 
tract to  its  expiration.  By  amendment  the 
month  of  April  was  substituted  for  June  in 
the  first  count,  and  the  amount  claimed  in 
the  second  count  was  changed  to  $41,439. 

The  case  was  tried  on  both  counts  at  the 
January  term  of  the  superior  court,  1916, 
and  the  trial  resulted  in  a  verdict  in  favor 
of  the  plaintiff  on  the  first  count  for  $1,734.- 
40,  and  on  the  second  count  for  $1  only.  A 
new  trial  was  made  by  the  plaintiff,  and  the 
same  being  overruled,  the  case  came  to  this 
court  on  exceptions  to  the  refusal  of  the 
plaintiff's  motion  for  a  new  trial,  and  on  July 
26,  1917,  this  court  rendered  a  judgment  af- 
firming the  judgment  of  the  lower  court  in 
part  and  reversing  it  in  part  on  the  main 
bill  of  exceptions,  and  affirming  the  judg- 
ment on  the  cross-bill  of  exceptions  filed  by 
the  Atlanta  Oil  &  Fertilizer  Company.  The 
original  judgment  of  this  court  simply  re- 
versed the  judgment  of  the  court  below  on 
the  main  bill  of  exceptions,  but  this  judgment 
was,  on  motion  of  counsel  for  the  plaintiff 
and  by  consent  of  counsel  for  the  defendant, 
amended,  as  will  appear  from  the  judgments 
themselves,  taken  from  the  minutes  of  this 
court,  to  wit : 

"Phosphate  Mining  Co.  v.  Atlanta  Oil  &  Ferti- 
lizer Co.  This  case  came  before  this  court  upon 
a  writ  of  error  from  the  superior  court  of  Ful- 
ton county ;  and,  after  argument  had,  it  is  con- 
sidered and  adjudged  that  the  judgment  of  the 
court  below  be  reversed  because  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

'Wade,  George,  and  Luke,  JJ.,  concur." 


««i 


The  amended  judgment  was  as  follows: 

''Phosphate  Mining  Company  v.  Atlanta  Oil 
&  Fertilizer  Company,  and  vice  versa.  Upon 
consideration  of  these  cases  after  rehearing  it  is 
ordered  that  the  judgments  rendered  therein  on 
July  26^  1917,  be  hereby  adhered  to,  except 
that  the  judgment  on  the  main  bill  of  exceptions 
is  by  consent  of  counsel  affirmed  in  so  far  as  the 
recovery  had  upon  the  first  count  of  the  decla- 
ration is  concerned.  It  is  further  ordered  that 
the  entry  of  judgment  on  the  main  bill  be  here- 
by vacated,  and  that  in  lieu  thereof  the  follow- 
ing be  now  entered: 

"  'July  26, 1917.  The  foUowhig  judgment  was 
rendered:  Phosphate  Mining  Company  v.  Atlan- 
ta Oil  &  FexHUser  Company.  This  case  came 
before  this  court  upon  a  writ  of  error  from  the 
superior  court  of  Fulton  county;    and»  after 


argument  had,  it  is  considered  and  adjudged 
that  the  judgment  of  the  court  below  be  affirmed 
as  to  the  recovery  had  upon  the  first  count  of 
the  plaintiff's  petition ;  and  that  it  be  reversed 
as  to  the  second  count  because  the  court  erred 
in  refusing  a  new  trial. 

'Wade,  George,  and  Luke,  JJ.,  concur.' " 


M  <1 


The  application  on  which  the  original  judg- 
ment was  amended  was  as  follows: 

"Now  comes  the  Phosphate  Mining  Company, 
plaintiff  in  error  on  the  main  bill  of  exceptions 
in  the  above  case,  and  moves  that  tiie  judgment 
of  the  court  rendered  herein  on  the  26th  of 
July,  1917,  be  amended  by  the  court  directing 
that  the  judgment  of  the  superior  court  of  Ful- 
ton county  on  the  first  count  of  the  plaintiff's 
petition  in  the  court  below  be  affirmed.  This 
15th  day  of  August,  1917. 

^'[Signed]    Bvins  &  Moore, 

'Attorneys  for  Movant. 
"We  consent  to  the  foregoing. 

''[Signed]    King  &  Spalding, 
"Attorneys  for  AtlanU  Oil  &  Fertilizer  Co.*' 

This  application  was  duly  filed  in  ofi3ce 
on  August  17,  1917,  and  was  made  a  part  of 
the  record  in  the  case. 

The  case  was  accordingly  sent  back  for  a 
new  trial  on  the  second  count  of  the  petition, 
and  was  again  tried  on  April  8,  1918,  during 
the  March  term  of  Fulton  superior  court.  At 
that  trial  the  entire  record  of  the  case,  in- 
cluding the  brief  of  the  evidence  adduced  at 
the  former  trial,  was  introduced,  besides  oth- 
er testimony  t^idlng  to  show  the  marlLet 
value  of  phosphate  ro<^  at  the  various  times 
when  under  the  contract  between  the  parties 
the  defendant  had  bound  itself  to  receive 
and  pay  for  certain  specified  amounts — ^this 
last  testimony  being  positive  and  undisputed, 
as  the  term  covered  by  the  contract  had  ex- 
pired before  this  trial,  and  the  testimony  as 
to  market  value  on  the  various  dates  was  no 
longer  opinion  evidence  merely.  At  the  con- 
clusion of  the  entire  evidence  the  court  on 
motion  directed  a  verdict  in  behalf  of  the 
plaintiff,  for  $39,060.39,  over  the  objection 
of  the  defendant,  the  defendant  insisting 
that  the  court  had  no  right  to  withdraw  the 
case  from  the  jury,  but  that  the  issues  of 
fact  therein  should  be  submitted  to  the  jury 
for  determination,  and  that  the  court  had 
not  the  right  to  assess  the  damages,  and  that 
the  amount  claimed  as  daoAges  was  not 
correct  The  defendant  excepted  to  the  di- 
rection of  the  verdict,  upon  the  ground  that 
under  the  facts  of  the  case  and  the  decision 
of  the  Court  of  Appeals  therein  (20  Ga.  App. 
660,  93  S.  B.  632),  the  case  should  have  been 
submitted  to  the  jury  upon  the  several  issues 
raised  by  the  pleadings,  as,  under  the  evi- 
dence in  the  case,  issues  were  presented  for 
determination  by  the  jury,  and  that  the  court 
erred  also  li  fixing  the  amount  of  damages, 
and  in  withdrawing  that  issue  from  the  jury, 
and  in  holding  that  the  testimony  demanded 
a  finding  for  $39,080.39,  and  in  directing  a 
verdict  therefor.    There  were  other  assign- 
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menta  of  error  whldi  need  not  be  referred 
to  or  considered. 

[1]  When  this  case  was  formerly  passed 
upon  by  this  court  (20  6a.  App.  660,  03  S.  E. 
5S2),  the  opinion  delivered  in  behalf  of  the 
court  by  George,  J.,  made  the  following  ex- 
plicit and  distinct  ruling : 

"While  one  who  repudiates  an  executory  con- 
tract before  the  time  of  performance  has  arrived 
cannot  call  upon  the  opposite  party  to  make 
forward  contracts  for  Mb  benefit,  for  the  pur- 
pose of  lessening  the  damages  of  the  party  at 
fault,  nevertheless,  if  the  opposite  i>art7  accepts 
the  tender  of  the  breach,  he  is  bound  to  abate 
his  damages  by  reason  of  circumstances  of 
which  he  ought  reasonably  to  have  availed  him- 
self. Rhoem  v.  Horst,  supra  [178  U.  S.  1,  20 
Sup.  Ct.  780,  44  L.  Ed.  963] ;  Civil  Oode  1910, 
i  4398.  The  tender,  of  an  anticipatory  breach 
does  not  change  the  time  at  which  the  damages 
are  to  be  estimated,  nor  affect  the  general  rule 
of  damages;  but  if  the  tender  is  accepted  by  the 
opposite  party,  that  party  acts  thereafter  under 
the  rule  of  avoidable  consequences.  *  *  * 
While  the  fact  that  the  buyer  of  fertilizer  ma- 
terial had  sold  its  factory  and  discontinued  its 
business,  which  fact  was  communicated  to  the 
seUer,  raised  no  legal  obligation  on  the  part  of 
the  seller  to  consent  to  a  rescission  of  the  con- 
tract, or  to  accept  the  buyer's  transfer  of  the 
contract  to  its  successor,  yet,  under  the  circum- 
stances appearing  in  the  present  record,  and  in 
view  of  the  special  provisions  of  the  contract, 
it  was  for  the  jury  to  decide  whether  the  seller 
had  in  fact  consented  to  the  transfer  of  the  con- 
tract" 

It  will  be  observed  therefrom  that  this 
court  indicated  that  one  of  the  issues  of 
fact  for  determination  in  the  case  was  wheth- 
er or  not  if  in  fact  the  Phosphate  Mining 
Company  accepted  the  tender  of  the  breach 
of  the  contract  by  the  Atlanta  Oil  &  Ferti- 
lizer Company,  the  first-named  company  had 
properly  complied  with  Its  obligation  to  abate 
the  damages,  by  reason  of  drcumstanoes  of 
which  it  ought  reasonably  to  have  availed  it- 
self. In  other  words  and  in  simple  plain 
English,  did  the  Phosphate  Company,  after 
acceptance  of  the  tender  of  the  anticipatory 
breach  of  the  contract,  make  the  proper  legal 
effort  to  lessen  or  mitigate  the  damages 
which  might  be  expected  to  flow  to  it  from  the 
breach  of  the  contract?  The  decision  held 
that  under  the  circumstances  appearing  in 
the  record  then  before  the  court,  "and  In  view 
of  the  special  provisions  of  the  contract,"  an 
issue  of  fact  was  created  for  decision  by  the 
jury  as  to  whether  or  not  the  seller  had  in 
fact  consented  to  the  transfer  of  the  contract 
from  the  Atlanta  Oil  &  Fertilizer  Company  to 
another  corporation.  It  is  clear,  from  a  ref- 
erence to  the  record  of  the  former  trial,  that 
the  court,  in  referring  to  "circumstances  ap- 
pearing in  the  present  record,"  meant  such 
circumstances  as  might  tend  to  support  a 
finding  that  the  Phosphate  Company  had  im- 
pUedly  or  otherwise  consented  to  the  transfer 
•of  the  contract    In  the  eleventh  division  of 


the  former  decision  this  court  again  made 
clear  its  ruling  that  certain  issues  were  in- 
volved in  the  second  count  of  the  plaintUTs 
petition  which  should  be  submitted  at  the 
next  trial  to  a  jury,  the  following  language 
being  used: 

"The  errors  complained  of  in  the  cross-bill  of 
exceptions  will  not  require  a  reversal  of  the  judg- 
ment, but  since  the  issues  involved  in  the  second 
count  of  the  plaintiff's  petition  are  to  be  again 
submitted  to  a  jury,  instructions  appropriate  to 
the  facts  appearing  in  the  record,  and  not  in- 
consistent with  the  rulings  made  in  the  seventh 
and  eighth  divisions  of  this  decision,  should  be 
given  to  the  jury." 

Obviously,  then,  under  the  distinct  ruling 
of  this  court  now  under  discussion  which  be- 
came the  law  of  this  case  equally  binding  up- 
on this  court  and  the  trial  court  wherever 
applicable,  the  trial  Judge  was  required  to 
submit  to  the  jury  for  determination  certain 
questions  of  fact,  and  consequently  it  was  er- 
ror on  his  part  to  disregard  these  instructions 
and  direct  a  verdict 

[2]  It  is  insisted  by  the  defendant  in  error 
that  the  court  did  not  err  in  directing  a  ver- 
dict, since  the  last  trial  occurred  after  the 
expiration  of  the  contract,  and  the  undis- 
puted evidence  as  to  the  market  value  of 
the  commodity  on'  the  dates  specified  by  the 
contract  was  no  longer  opinion  evidence 
merely,  but  was  definite  and  positive  testi- 
mony as  to  actual  facts,  from  which  the 
court  could  make  an  exact  computation;  and 
that  there  was  no  error  in  directing  a  ver- 
dict for  the  further  reason  that  notwith- 
standing the  ruling  in  the  seventh,  eighth, 
and  eleventh  divisions  of  the  former  deci- 
sion of  this  court  in  this  case,  to  the  effect 
that  certain  issues  of  fact  should  be  submit- 
ted to  the  jury  for  determination  at  another 
trial  of  the  second  count  of  the  petition,  these 
issues  were  res  adjudicate,  because  they 
must  necessarily  have  been  considered  and 
passed  upon  by  the  jury  in  arriving  at  a 
verdict  in  favor  of  the  plaintiff  on  the  first 
count  of  the  petition,  and  the  judgment  over- 
ruling the  motion  for  a  new  trial  on  the  first 
count  had  been  affirmed  by  this  court.  The 
entire  record  of  the  former  trial  was  intro- 
duced in  evidence  at  the  trial  now  under 
t*evlew,  in  order  to  establish  the  fact  that  all 
the  issues,  except  merely  the  value  of  the 
commodity  at  the  various  times  named  in 
the  contract,  had  been  adjudicated  by  the 
verdict  on  the  first  count  and  the  opinion  of 
this  court  and  the  affirmance  of  the  judgment 
sustaining  that  verdict  It  is  unnecessary 
to  examine  the  record  of  the  previous  trial 
In  connection  with  the  verdict  returned  on 
the  first  count  of  the  petition,  and  in  connec- 
tion with  the  judgment  of  this  court  sustain- 
ing the  verdict  on  that  count,  in  order  now 
to  determine  whether  at  the  last  trial  the 
Judge  could  correctly  hold  as  an  original 
proposition  from  an  inspection  of  the  entire 
previous  record  that  the  issues  raised  under 
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the  second  count  bad  been  necessarily  In- 
volved also  in  the  determination  by  the  jury 
of  the  respective  rights  of  the  parties  under 
the  first  count.  This  court  has  expressly 
determined  judicially  that — 

"None  of  the  questions  discussed  in  the  fore- 
going divisions  of  this  decision  [which  indnde 
the  questions  referred  to  in  the  seventh,  eighth, 
and  eleventh  divisions  of  the  decision]  arose  on 
the  trial  of  the  first  count" 

In  other  words,  whiether  right  or  wrong, 
and  whether  an  Inspection  of  the'  record 
might  or  mi^t  not  support  the  view  that  the 
identical  issues  referred  to  in  the  seventh, 
eighth,  and  eleventh  divisions  of  the  former 
decision  were  in  fact  involved  in  the  trial  of 
the  first  count  of  the  plaintiff's  petition,  it 
has  been  definitely  decided,'  and  that  decision 
is  irrevocably  fixed,  that  these  issues  did  not 
arise  on  the  trial  of  the  first  count  Much 
might  be  said  to  support  the  view  that  in  fact 
the  questions  whidi  it  is  Insisted  were  deter- 
mined by  the  judgment  aiBrming  the  verdict 
on  the  first  count  were  not  actually  involved 
therein,  considering  the  alleged  date  when 
the  breach  of  the  contract  was  tendered  and 
all  the  facts,  circumstances,  implications,  and 
deductions  which  might  be  determined  from 
the  entire  record ;  but  satis  superque  est,  to 
repeat  what  has  already  been  said,  that  the 
former  judgment  of  this  court  is  the  law  of 
the  case,  and  this  court  has  positively  and 
definitely  held  that  under  the  pleadings  and 
the  evidence  at  the  former  trial,  the  issues 
which  the  court  then  held  should  be  submit- 
ted to  a  jury  at  another  trial  on  the  second 
count  of  the  petition,  did  not  arise  or  were 
not  involved  in  the  trial  of  the  first  count 
The  entire  eleventh  division  of  the  former 
decision  is  as  follows: 

"The  petition  in  the  instant  case  contained 
two  counts.  On  the  first  count,  predicated  on 
the  theory  that  under  the  terms  of  the  contract 
hetween  Uie  parties  the  defendant  company  fail- 
ed and  refused  to  receive  and  pay  for  a  certain 
quantity  of  phosphate  rock,  which  under  the 
contract  it  had  obligated  itself  to  take,  the  plain- 
tiff recovered  a  substantial  verdict.  On  the 
second  count,  which  was  predicated  upon  an 
alleged  anticipatory  breach  of  the  entire  con- 
tract to  the  end  of  its  term,  the  plaintiff  recov- 
ered nominal  damages  only.  None  of  the  ques- 
tions discussed  in  the  foregoing  divisions  of  this 
decision  arose  on  the  trial  of  the  first  count,  and 
neither  party  Is  complaining  in  reference  there- 
tOb  This  court  win,  in  its  discretion,  afSrm  the 
judgment  of  the  court  below  refuring  a  new 
trial  on  the  first  count  of  the  plaintiff's  petition, 
and,  on  account  of  errors  in  rejecting  evidence 
and  in  giving  to  the  Jury  instructions  not  in 


accordance  with  the  rulings  announced  in  this 
decision,  order  a  new  trial  only  as  to  the  issues 
involved  in  the  second  count  The  errors  com- 
plained of  in  the  cross-bill  of  exceptions  will 
not  require  a  reversal  of  the  judgment,  but 
since  the  issues  involved  in  the  second  count  of 
the  plaintiff's  petition  are  to  be  agsin  submitted 
to  a  jury,  instructions  appropriate  to  the  facts 
appearing  in  the  record,  and  not  inconsistent 
with  the  rulings  made  in  the  seventh  and  eighth 
divisions  of  this  decision,  should  be  given  to  the 
Jury." 

Construing  the  entire  opinion  and  the  vari- 
ous paragraphs  thereof  in  connection  with 
each  other,  it  Is  clearly  evident  that  this 
court  in  afBrming  the  judgment  refusing  a 
new  trial  on  the  first  count  of  the  plaintiif's 
petition,  based  this  afiirmance  on  the  consent 
of  counsel  for  both  parties,  which  appears 
in  the  foregoing  statement  of  facts,  and  it  is 
recite<i  in  that  opinion  that  "neither  party 
is  complaining"  of  the  verdict  on  the  first 
count  which  was  afOrmed.  Under  the  agree- 
ment of  counsel,  the  language  actually  em- 
ployed by  this  court  in  its  former  decision, 
and  all  the  facts  and  circumstances  of  the 
case,  it  is  obvious  that  the  affirmance  of  the 
judgment  overruling  the  motion  for  a  new 
trial  on  the  first  count  of  the  plaintiff's  peti- 
tion was  without  prejudice  to  the  rights  of 
either  party  touching  the  Issues  raised  by 
the  second  count.  The  issues  referred  to  in 
the  seventh  and  eighth  divisions  of  the  for- 
mer decision  of  this  court  have  not,  therefore, 
been  adjudicated,  so  far  as  the  second  count 
of  the  petition  is  concerned,  and  under  the 
former  ruling  of  this  court  they  should  have 
been  submitted  to  the  jury  for  consideration, 
for  while  there  was  additional  evidence  of- 
fered at  the  last  trial,  the  entire  record  of  the 
first  trial  was  in  evidence,  as  has  already 
been  said ;  and  since  it  has  been  determined 
by  this  court  that  the  evidence  adduced  at 
the  former  trial  raised  certain  issues  for 
determination  by  the  jury,  it  necessarily 
follows  that  these  issues  were  again  present- 
ed for  solution  by -the  jury  when  that  identi- 
cal evidence  was  presented,  notwithstanding 
it  was  supplemented  by  other  and  further 
testimony. 

We  hold,  therefore,  that  the  trial  judge 
erred  in  directing  a  verdict  contrary  to  the 
direction  given  by  this  court  in  its  former 
opinion.  It  Is  unnecessary  to  consider  the 
remaining  exceptions  presented,  or  attempted 
to  be  presented,  by  the  present  record* 

Judgment  reversed. 

JBNKINS  and  LUKB,  JJ.,  concur. 
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(.%%  Oa.  App.  855) 

OLANTON  T.  ROWAN.     (No.  9009.) 

(Oourt  of  Appeals  of  Georgia,  Division  No,  1. 

Jan.  29,  1919.) 

(SyUabus  hy  the  Court  J 

1.  Case  Distinouishkd. 

The  reasonable  and  necessary  construction 
of  the  petition  is  that  the  proceeding  was  one 
to  require  the  removal  of  an  obstruction  from 
a  private  way  acquired  by  seven  years'  unin- 
terrupted use  through  improved  landa  Hop- 
kins V.  Roach,  127  Ga.  153,  56  S.  E.  303.  The 
ruling  made  in  Johnson  v.  Williams,  138  Ga. 
853,  76  S.  E.  380  (2),  is  therefore  not  applica- 
ble. 

2.  Pleading      ^s»406(5)— Defectgh-Fetition 
AND  Answeb— Waives. 

The  petition  set  forth  a  cause  of  action. 
There  was  evidence  sustaining  the  allegations 
as  made.  There  was  no  demurrer  challenging 
the  legal  sufficiency  of  the  plaintiff's  averments 
relative  to  the  nature  and  character  of  the  al- 
leged obstruction.  It  was  therefore  not  im- 
proper to  try  the  case  upon  the  issue  thus 
made  by  the  allegations  of  the  petition  and  the 
denial  thereof  set  up  by  the  answer.  Southern 
Railway  Ga  v.  Barfield,  115  Ga.  724,  42  S. 
EX  95. 

Error  from  Siiperior  Court,  Berrien  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  between  J.  D.  Rowan  and  Bill  Clan- 
ton.  Judgment  for  the  former,  and  the  lat- 
ter brings  error.    AiQrmed. 

Wj.  D.  Bute,  of  Nashville,  for  plaintiff  in 
error. 

C.  A.  Christian,  of  Nashville,  for  defend- 
ant in  error. 

JENKINS,  J.     Judgment  affirmed. 

WADB,  C  Jt  and  LUKE,  J.,  concur. 


(28  Ga.  App.  828) 

WHITTIER  MILLS  CO.  ▼.  JBNKINS. 

(No.  9772.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  29, 1919.) 

(SyllahuM  hy  the  Oourt.) 

1.   SUFTICIEWCT  OF  PkTITIOW. 

This  was  a  suit  in  the  dty  court  of  Atlan- 
ta for  damages  on  account  of  personal  injuries. 
No  defense  was  entered  at  the  first  term,  and 
a  judgment  by  default  for  the  plaintiff  was  at 
that  time  entered,  upon  proof  being  made  by 
her  as  to  the  amount  of  damage  sustained. 
During  the  term  at  which  judgment  was  ren- 
dered the  defendant  moved  to  open  the  default 
and  vacate  the  judgment,  and  the  motion  was 
denied.  The  defendant  moved  also  for  a  new 
trial,  which  the  trial  judge  granted,  and  under 


that  motion  the  verdict  and  Judgment  were  set 
aside.  A  bill  of  exceptions  by  the  plaintiff  com- 
plaining of  the  judgment  granting  a  new  trial 
was  brought  to  this  court,  and  in  a  cross-bill  of 
exceptions  the  defendant  assigned  error  upon 
the  court's  refusal  to  open  the  default.  It  was 
held  by  this  court  that  the  judge  did  not  err, 
in  the  exercise  of  his  legal  discretion,  in  refus- 
ing to  open  the  default,  nor  in  setting  the  judg- 
ment aside  on  the  defendant's  motion  for  a 
new  trial.  When  the  case  came  on  for  another 
trial  in  the  court  below,  the  defendant  made 
an  oral  motion  to  dismiss  the  petition,  on  the 
ground  that  no  cause  of  action  was  set  forth. 
This  motion  was  overruled.  A  second  motion 
to  open  the  default  had  been  filed  immediately 
following  the  first  grant  of  a  new  trial,  and 
this  motion  was  also  overruled  when  the  case 
came  on  for  its  second  hearing.  The  second 
trial,  for  the  purpose  of  determining  the  amount 
of  damages,  resulted  in  a  verdict  for  the  plain- 
tiff in  an  increased  amount.  Exceptions  are 
now  taken  to  the  refusal  to  dismiss  the  petition 
on  the  oral  motion,  and  to  the  second  refusal  to 
open  the  default,  and  to  the  refusal  of  a  motion 
for  a  new  trial,  in  which  it  is  complained  that 
the  verdict  is  excessive.  Other  exceptions  are 
therein  taken  to  rulings  made  at  the  second 
trial,  all  of  which  may  be  generally  stated  as 
presenting  the  question  as  to  whether  the  stat- 
utory right  to  contest  the  amount  of  unliqui- 
dated damages  in  cases  of  default  includes  the 
right  to  contest  the  extent  of  the  injuries,  in 
contradiction  of  the  averments  made  by  the 
petition,  and  whether  in  contesting  the  amount 
of  such  damages  the  issue  of  contributory  and 
comparative  negligence,  although  excluded  un- 
der the  allegations  as  made  by  the  petition,  can 
be  raised  and  submitted  for  the  purpose  of 
diminishing  the  amount  of  damages  claimed. 
Held,  the  petition  set  forth  a  cause  of  action, 
and  the  court  did  not  err  in  refusing  to  dis- 
miss the  case  on  oral  motion. 

2.  Judgment   ^=»160,    174— Default— Vaca- 
tion. 

The  court  did  not  err  in  refusing  for  the 
second  time  to  open  the  default,  although  the 
judgment  for  the  plaintiff  had  at  that  time 
been  set  aside  under  the  motion  for  a  new  trial. 
The  previous  judgment  was  not  a  nullity,  and 
never  became  such;  but,  having  been  legally 
rendered  and  not  being  void,  although  subse- 
quently set  aside  as  erroneous,  its  rendition 
fixed  the  continuing  status  of  the  suit  as  being 
in  default. 

3.  E}xcE8siVB  Verdict— Review. 

Under  the  allegations  made  by  the  petition, 
this  court  is  unable  to  disturb  the  judgment  in 
this  case  on  the  ground  that  the  verdict  is  ex- 
cessive. Realty  Bond,  etc.,  Co.  v.  Harley,  19 
Ga.  App.  186,  91  S.  E.  254  (2),  and  cases  there 
cited. 

4.  Judgment   ^=:»112  —  Default  —  Effect 
—Damages. 

Where  a  suit  for  unliquidated  damages  be- 
comes in  default,  the  effect  is  the  same  as  if 
every  itepi  and  jmragraph  of  the  petition  had 
been  proved  by  testimony  and  judgment  ren- 
dered thereon,  save  only  as  to  the  amount  of 
the  damages  daimed ;  and  while  the  defendant 
has  the  right  to  contest  this,  in  d<nng  so  he  is 
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not  privilesred  to  deny  or  dispute  any  of  the 
material  facts  so  adjudicated  against  him. 
Civil  Code  1910,  §§  6657,  5662;  Lenney  v. 
Flnley,  118  6a.  427,  45  S.  B.  317;  Southern 
Bell  Tel.  €k).  ▼.  Earle,  118  6a.  506,  45  S.  E. 
319 ;  Caldwell  v.  Freeman,  146  6a.  469,  91  S. 
E.  544  (4) ;  O'Connor  v.  Brucker,  117  6a.  451, 
43  S.  E.  731 ;  Pittman  v.  Colbert,  120  6a.  341, 
47  S.  B.  948. 

5.  AfiSIQNlCBlVTS   07  EBBOB. 

Under  the  foregoing  rulings,  none  of  the 
assignments  of  error  are  sufficient  to  author- 
ize this  court  to  set  aside  the  verdict  and  judg- 
ment. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action  by  Annie  Jenkins,  by  next  friend, 
against  tbe  WhitUer  Mills  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

See,  also,  20  6a.  App.  828,  93  S.  E.  530. 

Smith,  Hammond  A  Smith,  of  Atlanta,  for 
plaintiff  in  error. 

Hugh  Howell,  Morris  Macks,  and  Brews- 
ter, Howell  &  Heyman,  all  of  Atlanta,  for  de- 
fendant in  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


<23  Ga.  App.  868) 

BOYD  Y.  NEWTON  COUNTY.     (No.  9729.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feh.  1, 1919.) 

(Svllahua  by  the  Court) 

1.  Deeds  ^:»117—Ix>qs  and  Loooing  ^=:»5— 

CaNVBTANGB   OF   REALTY  —  PEBSONALTY  — 
CONVEBSION. 

Timber,  when  felled,  cut,  and  stacked  into 
cordwood,  becomes  personalty,  and  does  not  pass 
as  a  part  of  the  realty  upon  the  sale  of  the  land 
upon  which  it  lies.  When,  therefore,  the  owner 
of  land,  who  was  the  owner  of  43  cords  of  wood 
stacked  thereon,  sold  said  land  and  made  to  the 
purchaser  a  warranty  deed  conveying  the  land, 
the  title  to  said  wood  did  not  thereby  pass  to 
such  purchaser.  There  being  no  evidence  of  any 
contract  of  the  sale  of  said  wood,  the  title  to 
the  same  remained  in  the  vendor  of  the  land, 
and  he  could  recover  such  wood  from  the  pur- 
chaser of  the  land  by  an  action  in  trover. 

2.  LooB  AND  LoGOiNG  ^=»35— Recovebt  or 
CoBDWooD  ON  Land  Oonveted— Evidence. 

Hie  court  did  not  err  iii  ruling  out  evidence 
that  there  was  a  tenant  house  on  the  place. 
Ehren  if  such  evidence  authorised  the  inference 
that  at  the  time  of  the  execution  of  the  deed  to 
said  land  it  was  occupied  by  a  tenant  having 
the  right  to  cut  and  gather  firewood,  it  did  not 
negative  the  positive  and  uncontradicted  testi- 
mony that  the  title  to  the  particular  wood  in 


question  was  at  the  time  of  said  sale  in  the 
plaintiff. 

3.  DiBECTED    VEBDIGT. 

The  trial  judge  did  not  err  in  directing  a 
verdict  for  the  plaintiff. 

4.  APPEAI/—DEIA.T— Damages. 

The  prayer  of  the  defendant  in  error  for  the 
allowance  of  damages  against  the  plaintiff  in 
error  for  bringing  this  case  to  this  court  for  the 
purpose  of  delay,  as  contended  by  defendant  in 
error,  is  denied. 

Error  from  Superior  Court,  Newton  Coun- 
ty;  C.  W.  Smith,  Judge. 

Action  by  Newton  County  against  Wm. 
Boyd.  Judgment  for  plaintiff  on  a  directed 
verdict,  and  defendant  brings  error.  Af- 
firmed. 

Rogers  &  Knox,  of  Covington,  for  plain- 
tiff in  error. 

King  &  Johnson,  of  Covington,  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  afilnned. 

BROYLBS,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(23  Qa.  App.  864) 
MERITAS  MILLS  v.  WAY.     (No.  9880.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  29, 1919.) 

(SyUahus  hy  the  Court.) 

1.  Amended  Petition. 

The  plaintiff's  amendment  to  the  tenth  para- 
graph of  her  petition  made  at  the  trial  term, 
was  not  such  as  materially  to  change  the  cause 
of  action,  and  thus  open  the  whole  petition  to 
demurrer  at  that  time;  nor  did  the  court  err 
in  overruling  the  demurrer  to  that  paragraph 
as  amended. 

2.  Masteb    and    Sebvant    ^=»177,    247(1)— 

TbIAL      ^=»296(4, 5)— CONCFBBENT      Negli- 

oencb  of  Sebvant  and  Fellow  Sebvant— 

LlABIUTT— INSTBUOTION. 

"Except  in  case  of  railroad  companies,  the 
master  is  not  liable  to  one  servant  for  iojuries 
arising  from  the  negligence  or  misconduct  of 
other  servants  about  the  same  business."  Civ. 
Code  1910,  S  3129.  Nor  is  the  master  Uable 
for  injuries  to  a  servant  resulting,  from  the  neg- 
ligence of  the  servant  himself.  CJiv.  Code  1910, 
§§  3131,  4426;  Butler  v.  Atlanta  Buggy  Co., 
10  Ga.  App.  175,  73  S.  E.  25 ;  Wing  v.  Savan- 
nah Guano  Co.,  17  6a.  App.  634,  87  S.  E.  827. 
It  necessarily  follows,  therefore,  that  the  mas- 
ter is  not  liflible  for  injuries  resulting  to  a  serv- 
ant from  the  concurrent  negligence  of  the  plain- 
tiff himself  and  a  feUow  servant.  The  court 
therefore  erred  in  charging  the  jury  that  '*if  the 
plaintiff  was  injured  as  alleged,  and  her  injury, 
that  is,  the  breaking  of  her  arm,  the  consequent 
injury  to  her,  damage  to  her,  was  caused  by  the 
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negligence  of  the  fellow  eeirtnt  and  the  negli- 
gence also  of  the  plaintiff,  then  the  plaintiff 
would  be  entitled  to  recover."  Although  in 
other  and  different  portions  of  the  charge  the 
judge  correctly  instructed  the  jury  upon  the 
questions  here  inTolved,  he  did  not  undertake  to 
correct  the  erroneous  charge  above  quoted; 
and  a  new  trial  must  be  granted.  See  Central 
of  Georgia  By.  Co.  v.  Deas,  22  Ga.  App.  425 
(3),  427,  428.  96  S.  E.  267. 

3.  Tbial  ^=:»260(1)— Bbquesibd  Ceabgeb^ 
Given  Chaboes. 
There  was  some  evidence  to  authorize  a  ver- 
dict in  favor  of  the  plaintiff,  though  it  did  not 
require  such  a  verdict.  The  requests  to  charge 
set  out  in  grounds  2,  3,  4,  5,  and  9  of  the  amend- 
ment to  the  motion  for  a  new  trial,  in  so  far  as 
they  were  legal  and  pertinent,  were  sufficiently 
covered  by  the  charge  given;  grounds  1,  6,  7, 
and  8,  assigning  error  upon  certain  excerpts 
from  the  charge  of  the  court,  even  though  in 
some  degree  slightly  inaccurate,  are  without  sub- 
stantial merit,  when  considered  in  connection 
with  the  context  and  the  entire  charge,  as  is 
also  ground  10,  which  complains  of  the  admis- 
sion of  certain  testimony. 

E}rror  from  City  Court  of  Columbus ;  G.  Y. 
Tigner,  Judge. 

Action  by  Margaret  Way  against  the  Meri- 
tas  Mills.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Battle  &  HoUis,  of  Columbus^  for  plaintiff 
in  error. 

Ed  Wohlwender  and  Hatcher  ft  Hatcher, 
all  of  Columbus,  for  defendant  in  error. 

JEINKINS,  J.    Judgment  reversed. 

WAD£;  C.  J.»  and  LUKB,  J^  concur. 


(28  Qo.  App.  867) 

WESTERN  &  A.  B.  CO.  v.  BfALLETT. 

(No.  9811.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  Na  2. 

Ji'eb.  1,  1919.) 


(ByUabuM  Jty  the  Court.) 


or 


l  coktinuancb  ^s»46(2)  —  dlsobetion 
Tbial  Coubt— Subpbisk. 
Where  an  amendment  to  the  pleadings  was 
offered  and  allowed,  the  trial  judge  did  not 
abuse  his  discretioD  in  overruling  a  motion  made 
by  the  opposite  party  to  continue  the  case  on 
the  ground  of  surprise,  when  the  movant  made 
no  showing  to  the  effect  that  he  was  "lessee- 
pared  for  trial,  and  how,  than  he  would  have 
been  if  such  amendment  had  not  beoi  made, 
and  that  such  surprise  is  not  claimed  for  the 


purpose  of  delay.**  CSvil  Code,  |  6714;  Ga. 
Life  Ins.  Co.  v.  Hanvey,  143  Ga.  786,  85  S.  B. 
1086  (2). 

2.  Tbial  ^=»148  —  CoNiucnNa  Evidence  — 

QXTESnON  FOB  JUBT. 

Where  the  existence  of  a  fact  was  affirmed 
by  positive  evidence  and  denied  by  negative 
evidence,  an  issue  was  raised,  and  the  trial 
judge  committed  no  error  in  properly  submit- 
ting such  issue  to  the  jury.  Pendergrast  v. 
Greeson,  6  Ga.  App.  47,  64  &  S.  282;  Inula 
V.  State,  42  Ga.  474. 

8.  Chabge  of  Ck)tnrr. 

The  assignments  of  error  complaining  of  the 
charge  of  the  court,  as  set  forth  in  the  second 
and  fourth  grounds  of  the  amendment  to  tiie 
motion  for  new  trial,  are  without  merit.  The 
charge  was  full  and  fair,  and  correctly  pre- 
sented all  of  the  issues  in  the  case  to  the  jury. 

4.  Sufficiency  of  Evidence. 

The  testimony  of  plaintiff,  however  improb- 
able, was  not  in  "contradiction  to  the  well-ea- 
tablished  physical  laws  of  the  universe."  There 
was  evidence  to  support  the  verdict,  and  no  er- 
ror of  law  was  committed. 

Error  from  Superior  Court,  Whitfield  Ckran- 
ty;    M.  C.  Tarver,  Judge. 

Action  by  C.  C.  (Bfallett  against  the  West- 
em  &  Atlantic  Ballroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

Tye,  Peeples  &  Tye,  of  Atlanta,  and  Had- 
doz,  McCamy  &  Shumate,  of  Dalton,  for 
plaintiff  In  error. 

Glenn  &  House,  of  Dalton,  for  defendant 
in  error. 

STEPHENS,  J.    Judgment  affirmed. 

BBOYLES,  P.  J.,  and  BLOODWQBTH,  J., 

concur. 

BiiU)fL.jfSS,  F.  J.  (oKicurrlng  tspedaUy). 
In  my  opinion  it  Is  a  very  close  question  as 
to  whether  the  plaintiff  was  entitled  to  re- 
cover under  the  evidence  adduced.  The  great 
preponderance  and  weight  of  the  evidence 
was  unquestionably  in  favor  of  the  defend- 
ant, and  the  slight  evidence  which  fftvored 
the  plaintiff  was  weak,  unsatisfactory,  con- 
tradictory in  «pots,  and  improbable.  How- 
ever, I  cannot  say  that  the  verdict  was  un- 
authorlssed  by  any  evidence;  and  since  it 
has  been  approved  by  the  trial  judge,  azid 
no  error  of  law  appears  to  have  been  com- 
mitted upon  the  trial,  this  court  is  without 
jurisdiction  to  Interfere,  and  I  must  concur 
in  the  affirmance  of  the  judgment 
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(2«  Go.  App.  116) 

TWTMAN   ▼.    AVERA    LOAN   ft   INVEST- 
MENT CO. 

AYISIA   I/>AN    ft    INVESTMENT   OOl   T. 

TWYMAN. 

(Nos.  9813,  9814.) 

(Goart  of  Appeals  of  Geoririftf  Division  No.  2. 
Dec.  14,  19ia    On  Motion  for  Re- 
hearing, Feb.  U,  1919.) 

(SylldbvB  hv  the  Court.) 

1»  Bnxs  AND  Notes  ^s»102  —  LxABiLrnr  — 
Failubk  to  Rbad. 

Th«  following  cases  support  the  general 
proi)osition  that  "one  who  executes  and  delivers 
a  promissory  note  without  reading  or  knowing 
its  contents  cannot  avoid  liability  thereon  be- 
cause he  acted  ignorantly,  without  showing 
some  justification  of  his  ignorance,  either  by 
reason  of  his  inability  to  read  or  by  some  mis- 
leading device  or  contrivance  amounting  to  fraud 
on  the  part  of  the  person  with  whom  he  was 
dealing":  Barnes  v.  Slaton  Drug  Co.,  21  Ga. 
App.  580,  94  S.  E.  896:  Tinsley  v.  GuUett  Gin 
Co.,  21  Ga.  App.  512  (2),  516  (2),  94  S.  B.  892 ; 
Levy  T.  Bizler  Co.,  20  Ga.  App.  766,  93  S.  E. 
233(1);  Sloan  v.  Farmers'  ft  Merchants'  Bank, 
20  Ga.  App.  123  (a),  125  (a),  92  S.  K  893; 
Parker  v.  Parrish,  18  Ga.  App.  258  (2),  89  S. 
Bu  381;  Bostwick  v.  Duncan,  60  Ga.  384;  Had- 
cUffe  V.  Biles,  94  Ga.  480,  20  S.  E.  359 ;  Jossey 
V.  Ga.  S.  ft  F.  By.  Co.,  109  Ga.  439,  446,  34  S. 
E.  664;  "Walton  Guano  Co.  v.  Copelan,  112  Ga. 
319  (1),  320  a),  37  S.  E.  411,  52  L.  R.  A.  268; 
Geoigia  Medicine  Co.  v.  Hyman,  117  Ga.  851, 
45  S.  EL  238;  Harrison  v.  Wilson  Lumber  Co., 
119  Ga.  6  (2),  8  (2),  45  S.  E.  730;  Stoddard  Mfg. 
Co.  y.  Adams,  122  Ga*  802,  50  S.  E.  915;  Rouns- 
aviUe  Y.  Leonard  Mfg.  Co.,  127  Ga.  735  (2), 
56  S.  E.  1030 ;  Baker  v.  Patton,  144  Ga.  502, 
87  S.  E.  659.  Applying  the  rulings  in  these 
cases  to  the  £acts  of  the  instant  case,  the  court 
did  not  err  in  directing  a  verdict  for  the  plain- 
tiff. 

On  Motion  for  Rehearing. 
(Addiiional  SyUahut  hy  Editorial  Staff,) 

2.  BviDENCB   ^=»589  — Weight  — CoNSTBUO- 

TION. 

Where  the  evidence  of  a  party  bears  two 
Constructions,  the  one  less  favorable  to  his  inter- 
est should  be  adopted. 

3.  Bnxs  AND  NoriBs  ^s»102  —  Failitbb  to 
Read  Note— Liabilitt. 

Where  defendant  signed  a  note  upon  presen- 
tation without  apprising  himself  of  its  contents, 
otherwise  than  by  accepting  statements'  as  to  it 
by  r^resentatiye  of  opposite  party,  and  there 
was  no  fiduciary  or  confidential  relation,  he 
could  not  escape  liability  on  the  ground  that  it 
did  not  contain  the  contract  as  actually  made. 

Error  from  Superior  Court,  Twiggs  Coun- 
ty;   J.  L.  Kent,  Judge. 

Action  by  the  Avera  Loan  &  Investment 
Company  against  Reuben  Twyman.  Judg- 
ment for  plaintiff  upon  a  directed  verdict. 


and  defendant  excepts  and  brings  error,  and 
plaintiff  takes  a  cross-bill  of  exceptions. 
Judgment  on  main  bill  of  exceptions  affirmed 
and  croas-bill  dismissed. 

L.  D.  Moore,  of  Macon,  for  plaintiff  in  er- 
ror. 

B.  J.  Fowler,  of  Macon,  for  defendant  in 
error. 

BLOODWORTH,  J.     Judgment  on  main 
bill  of  exceptions  afl^lrmed. 
Cross-bill  dismissed. 

BROTLES,  P.  J.,  concurs. 
STEPHENS,  J.,  not  presiding. 

On  Motion  for  Rehearing. 

BLOODWORTH,  J.  The  motion  for  re- 
hearing in  this  case  is  based  upon  the  ground 
that  the  court  overlooked  the  following  evi- 
dence of  defendant: 

"He  Just  handed  me  the  deed  and  the  other 
papers,  and  said,  'Sign  here,  right  here,'  and  I 
thought  I  was  signing  a  receipt  for  the  deed. 
*  *  *  He  did  not  read  to  me  this  paper.  I 
did  not  read  the  paper.  Mr.  Walker  did  not 
read  it  to  me.  I  could  not  read  it.  No  one 
read  it  to  me." 

[2]  The  court  did  not  overlook  the  above- 
quoted  evidence.  It  is  a  well  established  prin- 
ciple of  law  that,  where  the  evidence  of  a  par- 
ty ''bears  two  constructions,  the  one  less 
favorable  to  his  interest  should  be  adopted." 
Burkhalter  y.  Oliver,  88  Ga.  478,  14  S.  B. 
704 ;  Baggett  v.  Trulock,  77  Ga.  360,  3  S.  E. 
162  (3) ;  Southern  Railway  Co.  v.  Hobbs,  121 
Ga.  428,  49  S.  E.  2^;  Home  v.  Peacock, 
122  Ga.  45,  49  S.  E.  722  (2).  In  Western  &  A. 
R.  Co.  V.  E^ans,  96  Ga.  486,  23  S.  E.  495, 
Justice  Lumpkin  said: 

"A  party  testifying  in  his  own  favor  has  no 
right  to  be  intentionally  or  deliberatv-^ly  self- 
contradictory;  and,  if  he  is  so,  the  courts  are 
fully  justified  in  taking  against  him  that  ver- 
sion of  his  testimony  which  is  most  unfavorable 
to  him.  Being  peculiarly  in  a  position  to  state 
fairly  and  definitely  the  facts  which  he  pro- 
fesses to  know,  he  is  under  a  duty  of  so  stating 
them  as  to  give  a  candid  and  intelligible  account 
of  what  occurred.  The  courts  are  also  author- 
ized to  give  great  weight  to  statements  unwill- 
ingly made  upon  cross-examination,  when  these 
statements  have  every  appearance  of  being  the 
real  truth,  though  reluctantly  told." 

On  £ross-ezamination  the  defendant  said: 

"I  can  write  and  read  the  English  language. 
I  can  write  some  and  read  a  little  bit—nothing 
to  amount  to  anything.' 


ff» 


[3]  In  the  evidence  there  is  nothing  to 
show  that  the  defendant  made  any  effort  to 
read  the  note  and  found  that  he  could  not  do 
so,  or  that  at  the  time  he  signed  it  there 
existed  any  emergency  which  would  excuse 
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his  failure  to  read,  or  that  his  failure  to 
read  was  brought  about  by  any  "misleading 
artifice  or  device  perpetrated  by  the  opposite 
party,  amounting  to  actual  fraud  such  as 
would  reasonably  prevent  >i<tn  from  reading 
It"  On  the  contrary,  It  clearly  appears  that 
he  signed  the  note  upon  presentation,  with- 
out apprising  himself  of  Its  contents  other- 
wise than  by  accepting  statements  with  ref- 
erence thereto  made  by  the  representative  of 
the  opposite  party,  and  between  whom  and 
defendant  there  existed  no  fiduciary  or  con- 
fidential relation.  See  Tinsley  v.  Gullett  Gin 
Co.,  21  Ga.  App.  512  (2),  94  S.  EX  892,  and 
other  cases  cited  In  the  opinion  in  the  Instant 
case. 
Rehearing  denied. 

BROYLES,   P.  J.,  concurs.     STEPHENS, 
J.,  not  presiding. 


(28.  Ga.  App.  366) 

SCOGGINS  V.  STATE.    (No.  9808.) 

((}ourt  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1919.) 

(SyUahus  by  the  Oovri,) 
1.  Obihinai.  LrAW  ^=:»757(6),  823(^^Imp]sach- 

MENiy-CoNTBADICTOBT  STATEMENTS. 

The  following  excerpt  from  the  charge  of  the 
court  is  complained  of:  "A  witness  may  be  im- 
peached by  contradictory  statements  previonsly 
made  by  him  as  to  matters  relevant  to  his 
testimony  and  to  the  case;  and,  where  a  witness 
has  been  so  successfully  impeached,  it  is  your 
duty  to  disregard  his.  testimony  altogether." 
Standing  alone,  this  excerpt  is  error,  as  the 
jury  have  a  right  to  determine  for  themselves 
the  credibility  of  a  witness,  even  if  they  find  he 
has  been  "successfnily"  impeached,  (^vil  Code 
1910,  §  5884.  When,  however,  this  excerpt  is 
considered  with  its  immediate  context,  it  does 
not  require  a  new  trial  of  the  case.  Immedi- 
ately following  the  excerpt  complained  of,  the 
judge  added:  "But  whether  a  witness  has  been 
so  successfully  impeached  or  not,  and  tchat  cred* 
it  you  ioill  give  to  the  testimony  of  each  and 
every  witneasy  ia  a  matter  entirely  for  you  a$ 
jurors  to  determine**    (Italics  ours.) 

In  our  opinion  the  excerpt  complained  of  and 
the  instructions  just  quoted,  which  immediately 
followed  it,  when  considered  together,  clearly 
instructed  the  jury  that,  after  all,  even  if  they 
believed  that  any  witness  had  been  successfully 
impeached  by  proof  of  contradictory  statements 
previously  made  by  him  as  to  a  material  mat- 
ter, it  was  for  them  to  determine  what  credit 
should  be  given  his  testimony.    It  was  therefore 


not  contrary  to  section  5884  of  the  Civil  Code. 
See  cases  cited  in  Park's  Ann.  Code,  under 
section  5884. 

%  Motion  fob  New  Trial. 

The  remaining  special  ground  of  the  motion 
for  a  new  trial  is  without  merit. 

3.  Ruling  on  Motion  fob  New  Tbial. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  the  court  did  not  err  in  overmling 
the  motion  for  a  new  triaL 

Stephens,  J.,  dissenting.     . 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Proceeding  by  the  State  against  Merritt 
Scoggins,  and  from  the  Judgment  he  brings 
error.     Affirmed. 

Morris  H.  Bernstein  and  Shtiby  Myrick» 
both  of  Savannah,  for  plaintiff  in  error. 

Walter  C.  Hartridge,  SoL  Gen.,  of  Savan- 
nah, for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH,  J.,  concurs 

STEPHENS,  J.  (dissenting).  Where  the 
judge  makes  an  erroneous  charge,  it  is  pre- 
sumably prejudicial,  unless  its  harmful  effect 
is  removed  and  corrected  In  his  language 
elsewhere,  or  unless  it  appears  that  such 
charge  was  harmless  and  did  not  affect  the 
verdict.  The  judge  charged  the  jury  that, 
should  they  believe  a  witness  has  be^i  '*sac- 
cessfuUy  Impeached"  by  contradictory  state- 
ments previously  made,  they  should  "disre- 
gard his  testimony  altogether."  This  is  con- 
ceded to  have  been  error.  To  my  mind  its 
harmful  effect  was  not  cured  by  the  lan- 
guage immediately  following  it  or  appearing 
elsewhere  in  the  charge.  To  tell  the  jury 
that  "what  credit  you  will  give  to  the  testi- 
mony of  each  and  every  witness  Is  a  matter 
entirely  for  you  as  Jurors  to  determine**  does 
not  negative  the  idea  that  in  passing  upon 
the  credit  of  a  particular  witness  the  Jury  Is 
bound  to  reject  his  entire  testimony  when 
they  disbelieve  it  in  part  The  testimony 
of  the  witness  sought  to  be  impeached  was 
material  to  the  defense,  and  if  believed  in 
part  might  have  resulted  in  a  different  v«^ 
diet. 

The  charge  being  erroneous  and  not  cored, 
and  upon  the  controlling  issue  in  the  case,  I 
am  of  the  opinion  that  a  new  trial  should  be 
granted. 
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<23  Ga.  App.  884) 

BERRTTON  MILIiS  v.  PARHAM. 
(No.  9864.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  29,  1919.) 

(8yUahu9  hy  the  Court,) 

1.  Mastvb  and   Servant      ^=»149(1)— Com- 

PLIANOE    WITH    NEGLIOBNT    ObDEB-— ReCOV- 
EBT. 

**In  order  for  a  servant  to  recover  for  an 
injury  on  the  ground  that  it  resulted  from  his 
compliance  with  a  direct  order  of  his  master, 
or  of  his  master's  representative,  the  servant 
must  show  that  the  order  was  a  negligent  one." 

2.  Master  and  Servant   ^s»185(22)  —  Neo- 

LIOBNCE    OF    FeIXOW    SeBVANT— LiABIUTT. 

In  this  case  the  injury  received  by  the 
plaintiff  was  the  result  of  the  negligence  of  a 
fellow  servant,  and  it  was  error  to  overrule  the 
motion  for  a  new  triaL 

Error  from  Superior  Court,  Chattooga 
County;  X  E.  Rosser,  Judge  pro  hac. 

Suit  by  R.  M.  Parham  against  the  Berry- 
ton  Mills.  Judgment  for  plaintifT,  motion  for 
new  trial  overruled,  and  defendant  brings 
error.    Reversed. 

Denny  &  Wright,  of  Rome,  for  plaintiff  in 
error. 

Murray  &  Draper  and  Olenn  &  Napier,  all 
of  Chattanooga,  Tenn.,  and  Wesley  Shrop- 
shire, of  Summerville^  for  defendant  In  er- 
ror. 


liUKE,  J.  Parham  brougnt  his  action  for 
damages  against  the  Berryton  Mills,  a  man- 
ufacturing corporation,  to  the  March  term, 
1917,  of  Chattooga  superior  court,  alleging 
substantially  that  he  was  injured  by  defend- 
ant In  the  sum  of  $10,000  on  July  29,  1916; 
that  he  was  employed  some  four  months 
prior  by  the  defendant,  through  one  6us 
Hudson,  vice  principal  of  defendant,  as  fire- 
man of  boilers;  his  regular  duty  under  his 
employment  was  to  fire  the  boilers^  but  he 
was  required  to  perform  sudh  other  services 
about  said  mill  or  plant  as  might  be  directed 
by  defendant  through  said  Hudson,  foreman 
and  vice  principal;  that  on  July  29,  1916, 
defendant  had  two  boilers  of  approximate 
capacity  of  160  horse  power  each ;  that  these 
boilers  are  located  in  the  boiler  room  of  de- 
fendant's plant  and  are  situated  alongside 
and  within  a  very  few  feet  of  one  another, 
and  are  used  for  generating  steam  power  to 
drive  the  machinery  of  the  plant;  that  the 
boilers  are  connected  by  a  pipe  line  through 
which  the  mud  and  sediment  which  aocumu- 
lated  in  the  boilers  is  drawn  or  allowed  to 
escape;  that  along  this  pipe  line  are  locat- 
ed two  valves  known  as  mud  valves,  one  of 
which  Is  located  alongside  and  on  the  out- 


fslde  of  each  boiler,  and  by  means  of  such 
valves  the  mud  and  sediment  is  forced  by 
steam  to  escape  from  said  boilers  through 
said  pipe  line  and  into  another  waste  line  of 
pipe  connecting  about  midway  between  said 
boilers,  which  also  has  a  valve  to  open  and 
dose  said  waste  pipe  line ;  that  the  escape  of 
steam  is  controlled  by  the  valve  nearest  the 
boiler,  and  when  the  three  valves  are  open, 
or  waste  valve  closed  and  the  other  two  open- 
ed, the  steam  from  one  boiler  will  escape 
into  the  other;  that  on  said  July  29th  the 
plaintiff  was  directed  by  said  vice  principal, 
Hudson,  to  go  Into  a  boiler  and  fix  a  water 
pipe  in  one  of  the  boilers  which  was  leak- 
ing, the  boiler  having  been  cooled  down ;  even 
that  the  plaintiff  stated  that  he  did  not  want 
to  do  so,  for  he  did  not  know  about  the  danger 
or  anything  about  it,  but  he  was  assured  by 
said  vice  principal,  Hudson,  that  the  place 
was  safe,  and  that  there  was  no  danger,  and 
Hudson  directed  him  to  enter  and  go  right 
Into  the  boiler  and  do  the  work;  that  he 
was  not  aware  of  the  danger  incident  to  said 
service,  and,  relying  on  the  assurance  of  said 
vice  principal,  he  entered  said  boiler,  and 
entered  on  the  discharge  of  said  duties  re- 
quired of  him  therein ;  that  he  had  not,  and 
could  not  have  had  by  the  exercise  of  ordi- 
nary care,  such  means  of  knowing  the 
risk  as  the  defendant  had;  that  while  he  was 
engaged  in  said  work  in  the  boiler,  the  fire- 
man fired  the  other  boiler  under  order  of 
said  vice  principal,  opened  the  mud  valve 
nearest  the  boiler  which  was  being  fired  by 
him,  and  allowed  steam  to  escape  Into  said 
pipe  line  connecting  the  boilers;  that  the 
defendant  negligently  and  without  proper 
care  and  inspection  had  left  open  the  mud 
valve  next  to  the  boiler  in  which  the  plain- 
tiff was  engaged,  performing  service  as  di- 
rected, and  that  the  steam  entered  the  boil- 
er in  which  he  was  engaged,  and  scalded, 
burned,  and  permanently  injured  him,  caus- 
ing him  great  pain  and  suffering;  that  the 
defendant  had  not  exercised  proper  care  to 
see  that  said  valve  was  closed,  or  give  him 
any  notice  thereof,  or  to  warn  him  that  the 
fireman  was  about  to  turn  on  steam,  or  any 
other  warning  whatever,  and  that  the  de- 
fendant did  not  inspect  said  valves,  although 
it  had  fuU  knowledge  of  his  perilous  posi- 
tion, and  that  no  one  was  placed  to  guard 
said  valve,  and  no  direction  was  given  to 
the  fireman  not  to  turn  on  the  steam  while 
the  plaintiff  was  In  the  boiler ;  and  that  the 
defendant  was  negligent  in  failing  to  fur- 
nish and  maintain  a  safe  place  for  the  per- 
formance of  plaintiff's  work. 

[1,2]  The  evidence  In  substance  discloses 
that  Parham  had  been  employed  for  some 
time  by  the  mills,  sometimes  firing  these 
boilers  and  sometimes  at  other  woric.  It  be- 
came necessary  to  repair  some  of  the  tubes 
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in  one  of  the  boilers,  and  the  boiler  was  ac- 
cordingly cooled  off.  Mr.  Alexander,  the  only 
witness  upon  the  question  of  cooling  off  this 
boiler,  testified  that  he  drew  the  fire  from 
under  it  about  6:30  or  7  o'clock  at  night;  that 
he  then  drained  the  boiler  through  the  valve 
above  described,  and,  after  closing  this  valve, 
filled  the  boiler  with  cold  water,  and  then 
drained  this,  repeating  this  several  times; 
that  he  finally  let  the  water  out  about  1 
o'clock  a.  m.  and  then  closed  the  valve  on 
this  boiler.  After  this,  Mr.  Hudson,  Parham,* 
and  several  others  went  to  work  on  this 
boiler.  At  5:30  a.  m.  this  same  fellow 
servant,  Alexander,  turned  the  steam  on 
from  the  live  boiler,  burning  and  scalding 
Parham.  At  that  time  (5:30  a.  m.)  the  valve 
on  the  dead  boiler  was  open,  though  it  was 
underneath  the  boiler  and  the  work  was  be- 
ing done  from  above,  and  though  no  one  was 
shown  to  have  been  anywhere  near  this  valve 
after  Alexander  testified  that  he  closed  it 
The  two  valves,  the  one  on  the  dead  boiler 
and  the  one  on  the  live  boiler,  which  Alexan- 
der opened,  were  only  a  few  feet  apart,  and 
both  were  in  sight  of  Alexander  when  he 
opened  the  valve  on  the  live  boiler.'  Accord- 
ing to  the  testimony  of  Parham,  both  valves 
were  not  within  the  view  of  Hudson,  where 
he  was  working,  nor  was  Alexander  within 
his  view  when  he  opened  the  valve  on  the 
live  boiler.  The  testimony  of  Parham  and  all 
other  witnesses  showed  that  there  was  a 
standing  order  to  the  fireman  to  always 
close  these  valves  after  blowing  off  one  of 
the  boilers. 

What  was  the  proximate  cause  of  the  in- 
Jury  received  by  Parham?  It  cannot  be  said 
that  the  order  from  the  vice  principal  and 
the  entering  of  the  boiler  at  the  time  by  Par- 
ham was  negligence,  for  at  that  time  there 
was  no  steam  in  the  boiler,  and  there  was 
nothing  dangerous  about  the  task.  Was  not 
the  proximate  cause  of  the  injury  the  act  of 
Alexander,  the  fellow  servant,  in  opening  the 
valve  on  the  boiler  which  had  steam  in  it,  or 
the  leaving  open  of  the  valve  on  the  boiler  in 
which  Parham  was  working.  If  either  he 
true,  and  this  Is  the  negligence  relied  upon, 
it  seems  to  us  that  the  case  is  controlled  by 
the  rule  laid  down  in  CivU  Ck>de  1910,  t 
3129,  that— 

"Except  in  cases  of  railroad  companies  the 
master  is  not  liable  to  one  servant  for  inju- 


ries arising  from  the  negligence  or  misconduct 
of  other  servants  about  tiie  same  business.** 

In  a  case  somewhat  akin  in  principle  to 
this  case  upon  exceptions  to  a  nonsuit,  this 
court  held  that — 

• 

'^It  is  the  duty  of  a  master  to  furnish  to  serv- 
ants in  his  employ  safe  appliances  for  the 
work  in  which  they  are  engaged;  but  when 
sudi  appliances  are  furnished,  and  an  injury  to 
a  servant  is  plainly  attributable  solely  to  neg- 
ligence of  fellow  servants  in  the  manner  of 
using  them  or  in  failing  to  use  them,  the  mas- 
ter is  not  chargeable  therewith." 

See  Henderson  v.  Ocean  Steamship  Oo., 
15  Ga.  App.  790,  84  8.  E.  2da  The  plaintiff, 
however,  says  that  he  was  complying  with  a 
command  from  the  master  to  engage  about 
the  work  In  the  boiler,  as  against  his  ob- 
jection so  to  engage  himself.  This  court 
has  held  that — 

"In  order  for  a  servant  to  recover  for  an  In- 
jury on  the  ground  that  it  resulted  from  his 
compliance  with  a  direct  order  of  his  master, 
or  of  his  master's  representative,  the  servant 
must  show  that  the  order  was  a  negligent  one 
under  the  circumstances.  If  the  order  was  neg- 
ligent, and  the  servant  knew  of  the  peril  of 
complying  with  it,  or  if  he  had  equal  means 
with  his  master  of  knowing  of  the  peril,  or  by 
the  exercise  of  ordinary  care  might  have  known 
thereof,  then  he  cannot  recover  for  an  injury 
received  in  complying  with  the  order." 

8ee  Simmons  v.  Southern  Railway  Oo.,  19 
Oa.  App.  524,  91  S.  E.  917,  and  cases  dted. 
See,  also,  Whiters  v.  Mallom  Steamship  Co., 
97  S.  E.  453.  We  are  convinced  that  the 
evidence  in  this  case,  even  when  viewed 
most  favorably  to  the  plaintiff,  shows  con- 
clusively that  his  injuries  did  not  result 
from  a  negligent  command  of  his  master's 
representative,  but  were  the  result  of  the 
negligence  of  a  fellow  servant,  for  which, 
under  the  law,  the  master  is  not  liable  in 
damages.  We  have  carefully  examined  all 
the  assignments  of  error,  and,  upon  a  con- 
sideration of  the  case  as  a  whole,  we  cannot 
see  that  the  evidence  makes  a  case  entitling 
the  plaintiff  to  a  judgment  for  his  injuries. 
It  was  error  for  the  trial  court  to  overrule 
the  motion  for  a  new  trial. 

Judgment  reversed. 

WADE,  O.  J.,  and  JENKINS,  J.,  ooncnr. 
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CHAPBiAN  ▼«  STATE.    (No.  9744.) 

(Court  of  Appeals  of  Georgia,  DiylBion  No.  2. 

Fleb.  1,  19ia) 

(ByUahu$  hy  the  Court  J 

1.  Cbihinal  Law  ^=s>666(9),  762(8)— Appeal. 

While,  ordinarily,  it  is  reversible  error  for 
a  trial  jodge,  in  any  case,  in  his  charge  to  the 
jnry,  or  during  its  progress,  within  the  hearing 
of  the  jury,  to  express  or  intimato  his  opinion- 
as  to  what  has  or  has  not  been  proved  (Civ. 
Ck>de  1910,  I  4868 ;  Pen.  Ck>de  1910,  I  1058), 
it  is  not  a  violation  of  the  statute,  where  such 
expression  or  intimation  of  opinion  occurs  when 
the  judge  is  discussing  with  counsel  the  admis- 
sibility of  testimony,  the  propriety  of  a  non- 
suit, the  discharge  of  a  defendant  for  the  lack 
of  evidence  to  convict,  the  direction  of  a  ver- 
dict, or  similar  matters  in  the  progress  of  the 
trial,  or  is  explaining  his  rulings  upon  ques- 
tions of  this  nature.  Especially,  is  this  true 
where  the  party  complaining  of  such  expression 
is  the  one  who  invoke  the  ruling  which  oc- 
casioned it. 

Stephens,  X,  dissenting. 

(AddiUanal  ByllabuB  ly  BditorUa  Staff.) 

2.  IjArgkny  ^=:;»7— TnuE. 

Where  prosecutor  was  a  tenant  of  the  land 
upon  which  the  stolen  com  was  grown,  and  at 
the  time  of  the  larceny  the  com  had  not  been 
gathered,  but  was  in  the  shudc,  the  titie  to  the 
com  was  in  the  tenant,  and  not  in  the  landlord. 

8.  Griminai.  Law  ^=>1166^(12)  — Habmlxss 
Ebbob— Coubt'b  Expbessed  Opinion. 

In  a  prosecution  for  larceny  of  com  in  the 
shuck,  where  no  other  than  a  verdict  of  convic- 
tion could  have  been  rendered  upon  the  evi- 
dence, any  error  in  court's  expression  of  opin- 
ion as  to  what  had  or  had  not  been  proved  could 
not  be  prejudicial  to  defendant. 

Error  ftom  City  Gourt  of  Jefferson ;  J.  A 
B.  Mahaffey,  Judge. 

Ardi  Chapman  was  convicted  of  larceny, 
and  be  brings  error.    AiBrmed. 

Bay  &  Bay,  of  Jefferson,  for  plaintiff  in 
error. 
S.  J.  Nix,  SoL,  of  Jefferson,  for  the  State. 

BBOYLES,  P.  J.  The  defendant  was 
charged  with  the  larceny  of  one  bushel  of 
com  in  the  shuck,  the  property  of  the  prose- 
cutor, O.  P.  Aiken.  Upon  the  trial  the  undis- 
puted testimony  of  a  witness  for  the  state 
showed  that  he  caught  the  defendant  in  the 
prosecutor's  cornfield,  about  9  or  10  o'clock 
at  night;  that  he  saw  the  defendant  break 
off  more  than  a  bushel  of  ears  of  com  ana 
put  them  in  a  sack.  The  undisputed  testimo- 
ny of  the  prosecutor,  Aiken,  was  that  the 
Btden  com  was  his.  He  further  testified 
that  he  rented  the  land  upoii  whidh  the  com 


was  grown  from  W.  H.  Smith,  and  that 
Smith  was  to  get  half  of  the  com  raised 
thereon  for  the  rent  of  the  land,  but  that  it 
was  his  (Aiken's)  com  until  it  was  made  and 
gathered. 

[1,2]  It  clearly  appears  from  the  record, 
and  a  fair  inference  therefrom,  that  when 
Aiken  had  given  this  testimony  counsel  for 
the  defendant  made  a  motion  that  the  de- 
fendant be  discharged,  or  that  a  verdict  of 
acquittal  be  directed,  or  some  similar  motion, 
on  the  ground  that  the  evidence  of  Aiken 
showed  that  one-half  of  the  corn  belonged  to 
Smith,  his  landlord,  and  that  therefore  the 
allegations  in  the  accusation  as  to  the  owner- 
ship of  the  stolen  property  were  not  sustain- 
ed by  the  proof.  The  Judge,  in  passing  upon 
this  motion,  and  in  denying  it,  said:  "I  will 
have  to  rule  this  is  Mr.  Aiken's  com  under 
the  testimony."  This  language  was  excepted 
to  by  the  defendant  as  an  expression  of  opin- 
ion to  the  Jury  on  a  material  issue  in  the* 
case,  in  violation  of  section  1058  of  the  Penal 
Code. 

We  do  not  think  the  provisions  of  that  sec- 
tion apply  to  the  facts  of  the  instant  case. 
In  Croom  v.  State,  90  Ga.  430, 17  S.  B,  1003, 
the  third  headnote  is  as  follows: 

"Generally  what  the  court  says  in  stating  to 
counsel  the  reason  for  denying  a  motion  to 
exclude  or  rule  out  evidence  is,  if  pertinent  to 
the  question  raised  by  counsel,  not  error,  al- 
though the  reason  given  involve  a  statement 
as  to  certain  testimony  which  is  already  in,  or 
as  to  there  being  nothing  in  evidence  showing 
that  tiie  circumstances  are  as  the  counsel 
daim." 

In  Bealty  Co.  v.  Ellis,  4  Ga.  App.  4Q2,  61 
S.  £X  832,  the  sixth  headnote  is  as  follows: 

'It  is  not  reversible  error,  under  section  4334 
of  the  Civil  Code  [of  1895;  Code  of  1910,  I 
4863],  for  the  judge,  in  discussing  with  counsel 
the  admissibility  of  testimony,  the  propriety  of 
a  nonsuit,  the  direction  of  a  verdict,  or  similar 
matters  in  the  progress  of  the  trial,  or  in  ex- 
plaining his  rulings  upon  questions  of  this  na- 
ture, to  refer  to  the  evidence  or  to  the  state- 
ments of  witnesses,  provided  he  does  not  go  out 
of  the  line  of  legitimate  discussion  upon  the 
point  presented  or  use  such  language  as  to 
indicate  apparent  or  actual  Judicial  approval 
or  disparagement  of  any  witness  or  of  any  part 
of  the  testimony.** 

In  Jones  y.  Pope,  7  Ga.  App.  538,  67  S.  E. 
280,  this  court  said: 

''A  trial  Judge  can  state  his  reasons  for  ad- 
mitting or  refusing  to  admit  evidence,  if  such 
reasons  are  pertinent  to  the  objections  to  evi- 
dence and  the  ruling  made  thereon;  and  this 
statement  does  not  constitute  such  an  expres* 
sion  of  opinion  as  is  violative  of  section  4334 
of  tiie  avil  Code." 

tn  IxynisTille  &  Kashvllle  1^  B.  Co.  ▼.  Ttft, 
100  Ga.  86,  27  8*  B3.  765,  the  Supreme  Court 
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held  that,  in  overruling  a  motion  to  nonsuit, 
the  Judge  may,  within  appropriate  limits, 
state,  in  the  hearing  of  the  jury,  his  reasons 
for  his  decision.  See,  also,  to  the  same  ef- 
fect, Wyley  v.  Stanford,  22  Ua.  397  (3) ;  Rein- 
hart  7.  Miller,  22  Ga.  403  (10),  68  Am.  Dec. 
506 ;  Milner  y.  State,  30  Ga.  137  (3),  139  (3) ; 
?erry  v.  Butt,  14  Ga.  699  (2),  705  (2) ;  Scarbor- 
ough y.  State,  46  Ga.  26,  33 ;  Claflin  y.  OontL- 
nental  Works,  85  Ga.  28,  11  S.  £1  721  (6); 
Florida  C.  &  P.  R.  R.  Co,  y.  Lucas,  110  Ga. 
121  (2),  124  (2),  35  S.  E.  283 ;  Brown  y.  State, 
119  Ga.  572,  46  S.  E.  833  (1) ;  Hall  v.  State,  7 
Ga.  App.  115  (5),  119  (5),  66  S.  E.  390. 

In  the  Scarborough  Case,  Judge  McCay 
said  (on  page  33)  that: 

*'It  would  be  impossible  to  carry  on  a  trial 
if  this  section  of  the  Code,  prohibiting  a  judge 
from  expressing  any  opinion  as  to  what  is  prov- 
en, is  to  be  construed  as  is  contended  for.  A 
judge,  in  deciding  as  to  admissibility  of  testi- 
mony, must  always,  to  some  extent,  decide  as 
to  its  weight,  since  often  its  admissibility  de- 
pends on  that,  so  he  must  often  determine  what 
has  been  proven  so  as  to  say  whether  certain 
other  things  may  be  proven.  To  decide  a  non- 
suit, he  must  decide  if  there  be  enough  proven 
to  justify  a  verdict,  etc.  The  only  practicable 
rule  is  to  treat  the  jury  as  possessed  of  common 
sense,  and  as  capable  of  understanding  what  is 
addressed  by  the  judge  io  them  and  what  %$  not. 
He  may  not  express  io  the  jury  any  opinion; 
but  if  in  the  decision  of  any  legal  question,  as 
it  arises,  he  must  pass  upon  facts,  the  statute 
does  not  apply.  It  must  be  reasonably  con- 
strued."    (Italics  ours.) 

In  Oliveros  y.  State,  120  Ga.  237,  47  S.  EL 
627,  1  Ann.  Gas.  114,  Simmons,  G.  J.,  said: 

"Expression  of  opinion  as  to  the  wdght  of 
evidence  may  or  may  not  be  error,  according 
to  the  circumstances  under  which  the  opinion  is 
expressed;  but,  even  where  error,  it  need  not 
be  a  violation  of  Civil  Code,  §  4334.  Again, 
speaking  for  myself,  I  think  this  court  has 
given  this  section  too  broad  and  liberal  a  con- 
struction. It  was  doubtless  enacted  to  correct 
a  custom  of  the  judges,  which  had  descended 
to  them  from  the  common-law  courts  of  Eng- 
land and  this  country,  but  which  the  Legisla- 
ture thought  was  a  usurpation  of  the  functions 
of  the  jury.  Whether  this  be  true  or  not,  we 
aU  think  that,  when  an  objection  is  made  to 
evidence  offered,  the  judge  has  a  right,  if  he 
deems  proper,  to  give  the  reasons  for  his  deci- 
sion on  the  objections;  and  such  reasons  so 
given,  if  pertinent  to  the  objections  made,  do 
not  constitute  such  an  expression  of  opinion 
as  to  violate  the  CJode  section  above  cited." 
(Italics  ours.) 

Moreover,  it  has  been  held  that,  even 
where  the  expression  of  the  judge's  opinion 
occurs  during  his  charge  to  the  jury,  this 
does  not  necessarily  require  the  grant  of  a 
new  trial.  In  Southern  Insurance  &  Trust 
Co.  y.  Lewis,  42  Ga.  587,  which  was  a  suit  on 
an  insurance  policy,  the  judge  charged  the 
jary  that.  In  his  opinion,  the  plaintiff  had 


an  insurable  interest  in  the  policy,  and  the 
Supreme  Court,  while  stating  that  this  was 
improper,  and  that  the  judge  ought  to  have 
called  the  attention  of  the  jury  to  the  facts, 
and  then  said  to  them:  "If  you  belieye^"  etc, 
**th6n,  in  the  opinion  of  the  court,  under  the 
law,  you  will  find  that  he  had  an  insurable 
interest,"  nevertheless  ruled  that  under  the 
facts  of  the  case — ^the  case  being  clearly 
made  out — this  error  was  not  sufficient 
ground  for  a  reversal  of  the  judgm^it  In 
Dexter  Banking  Ca  y.  McCook,  7  Ga.  App. 
486,  67  S.  ID.  113,  this  court  held  that: 


"Where  a  particular  fact  is  established  by  un- 
contradicted evidence,  it  is  not  error  for  the 
judge  to  assume  or  intimate  that  the  fact  has 
been  proved." 

This  ruling  in  the  Dexter  Case  was  ap- 
proved in  Deen  y.  Wheeler,  7  Ga.  App.  507, 
517,  67  S.  B.  212. 

The  undisputed  evidence  in  the  instant  case 
showed  that  the  relation  of  landlord  and  ten- 
ant exisited  between  the  prosecutor,  Aiken, 
and  W.  H.  Smith,  the  owner  of  the  land  cul- 
tivated by  Aiken,  and  upon  which  the  stolen 
com  was  grown,  and  that  Aiken  was  the  ten- 
ant It  was  further  imdisputedly  shown  that 
at  the  time  of  the  larceny  the  com  had  not 
been  gathered,  but  was  in  the  shuck  and  up- 
on the  stalks  in  the  field.  It  followed,  there- 
fore, as  a  matter  of  law,  that  the  title  to 
the  com  was  in  Aiken,  and  not  in  Smith. 
Teel  y.  State,  7  Ga.  App.  600,  67  S.  B.  699. 
Clearly,  therefore,  the  contention  of  the  de- 
fendant's counsel,  made  to  the  trial  judge 
during  the  progress  of  the  case,  that  the  de- 
fendant could  not  be  legally  convicted,  since 
the  proof  of  the  ownership  of  the  stolen  prop- 
erty did  not  correspond  with  the  allegations 
of  ownership  in  the  accusation,  and  his  mo- 
tion that  the  defendant  be  discharged,  or  that 
a  verdict  be  directed  in  his  favor,  or  some 
other  motion  of  the  same  import,  was  with- 
out merit,  and  was  properly  denied  by  the 
judge.  In  passing  upon  this  motion,  and  in 
stating  his  reasons  for  his  ruling  thereon,  the 
judge  necessarily  had  to  pass  upon  the  evi- 
dence which  had  been  introduced,  and  to  ex- 
press his  opinion  thereon,  and,  under  the  au- 
thorities above  cited,  the  case  falls  within 
the  exception  stated  in  the  headnote. 

[3]  Moreover,  aside  from  the  precedents 
cited,  the  particular  facts  of  this  case  show 
that  the  granting  of  a  new  trial  would  be  a 
mere  idle  and  useless  ceremony,  and  of  no 
benefit  whatever  to  the  accused,  since  no  oth- 
er verdict  than  the  one  returned  is  legally 
possible  on  another  trial.  The  defendant  in- 
troduced no  evidence  and  made  no  state- 
ment; no  exception  to  the  charge  of  the 
court,  as  to  errors,  either  of  omission  or  com- 
mission, was  made ;  no  exception  to  any  rul- 
ing of  the  court  upon  the  admission  or  exclu- 
sion of  evideace  was  made;  the  undisputed 
evidence  showed  that  the  defendant   was 
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caught  In  the  very  act  of  the  larceny  charged, 
and  that  he  made  a  free  and  voluntary  con- 
fession of  his  guilt  No  other  verdict  than 
the  one  rendered  could  possibly  have  been 
reached  by  the  Jury.  The  statement  of  the 
court,  complained  of,  did  not,  therefore,  prej- 
udice or  injure  the  cause  of  the  defendant 
We  do  not  believe  it  was  the  legislative  in- 
tent in  enacting  the  statute,  now  codified  in 
section  1058  of  the  Penal  Code,  to  make  its 
provisions  apply  to  such  a  case. 
Judgment  affirmed* 

BLOODWORTH,  J.,  concurs. 

STEPHENS,  J.  (dissenting).  This  was  a 
conviction  for  simple  larceny,  the  accusation 
alleging  that  the  property  stolen  was  one 
bushel  of  corn  in  the  shuck,  of  the  value  of  |2, 
and  the  property  of  O.  P.  Aiken.  The  evi- 
dence of  Bir.  Aiken  was: 

"It  was  my  corn.  It  was  my  corn  until  it 
was  made  and  gathered.  Part  of  the  com  was 
Mr.  Smith's.  •  ♦  ♦  He  was  to  get  part  of 
the  crop.    He  was  to  get  one-half  of  it' 


It 


Upon  a  ruling  upon  a  motion  made  by  de- 
fendant's coimsel,  the  trial  Judge,  in  the 
presence  of  the  Jury,  remarked: 

"I  will  have  to  rule  this  is  Mr.  Aiken's  com 
tmder  this  testimony." 

Section  1068  of  the  Penal  Cknie,  codified 
from  what  is  commonly  called  the  "dumb 
act,"  saya  in  express  words: 

"It  is  error  for  the  judge  of  the  superior 
court,  in  any  case,  during  its  progress,  or  in  his 
charge  to  the  jury,  to  express  or  intimate  his 
opinion  as  to  what  has  or  has  not  been  proved, 
or  as  to  the  guilt  of  the  accused ;  and  a  viola- 
tion of  the  provisions  of  this  section  shall  be 
held  by  the  Supreme  Court  to  be  error,  and 
the  decision  in  such  case  reversed,  and  a  new 
trial  granted,  with  such  directions  as  the  Su- 
preme Court  may  lawfully  give." 

This  applies  to  trials  in  the  city  court  of 
Jefferson.  Acts  1908,  p.  138.  It  is  made 
mandatory  on  our  court  to  grant  a  new  trial 
when  the  trial  Judge  has  expressed  his  opin- 
ion on  the  facts.  This  rule  is  not  altered 
merely  because  the  fact  stated  as  proved  by 
the  trial  Judge  stands  uncontradicted  by  tes- 
timony. The  truth  or  falsity  of  the  alleged 
fact  is  put  in  i9sue  by  the  defendant's  plea 
of  not  guilty,  which  plea  is  a  denial  of  each 
and  every  allegation  in  the  indictment  against 
him.  He  is  presumed  to  be  innocent,  and 
this  presumption  remains  with  him  through- 


out the  trial  and  until  after  the  rendition  of 
a  verdict  against  him.  His  plea  of  "not 
guilty"  and  this  presumption  of  innoc^ice 
continue  throughout  the  entire  trial,  to  chal- 
lenge and  deny  the  case  of  the  state,  as  al- 
leged in  the  indictment  and  made  in  the  evi- 
dence. Where  there  is  no  admission  in  Ju- 
dido,  the  uncontradicted  evidence  of  the 
state  is  thus  denied,  and  ^  issue  of  fact  is 
made. 

It  was  a  violation  of  this  section  of  the 
Code  for  the  trial  Judge  to  state,  in  the  pres- 
ence of  the  Jury,  that  this  statement  of  a 
witness,  uncontradicted  by  the  testimony, 
was  true.  He  went  "outside  of  the  line  of 
legitimate  discussion  upon  the  point  present- 
ed [and  used]  such  language  as  to  indicate 
•  •  •  actual  Judicial  approval  •  •  ♦ 
of  •  ♦  ♦  part  of  the  testimony."  Realty 
Co.  V.  Ellis,  4  Ga.  App.  402,  61  S.  E.  832,  cit- 
ed in  the  majority  opinion.  In  Cooper  v. 
State,  2  6a.  App.  730,  59  S.  EL  20,  it  was 
held  that: 

"A  plea  of  not  guilty,  by  one  accused  of  crime, 
is  an  express  contention  on  his  part  antagonistic 
to  every  fact  necessary  to  be  proved  by  the 
state  in  order  to  establish  his  guilt ;  and  unless 
the  accused  admits  one  or  more  of  the  facts 
which  it  devolves  upon  the  state  to  prove,  such 
fact  mast  be  established  by  evidence.  To  as- 
sume that  an  important  fact  in  the  case  on  trial 
has  been  admitted,  and  to  so  instruct  the  jury 
when  no  such  admission  has  been  made,  is  re- 
versible error," 

Also  in  the  case  of  Southern  Express  Co. 
V.  State,  1  Ga.  App.  700,  58  S.  EL  67  (5)»  the 
court  said: 

"To  assume  in  a  criminal  case  that  the  tes- 
timony for  the  state  is  the  truth,  though  such 
testimony  be  not  contradicted  by  evidence  for 
the  defendant,  and  to  charge  the  jury  that  such 
testimony  is  the  truth  and  that  there  is  no  con- 
tention to  the  contrary,  is  violative  of  section 
4884  of  the  Civil  Code,  and  demands  a  new 
trial.  The  plea  of  not  guilty,  filed  by  the  de- 
fendant is  a  contention  on  his  part  as  to  every 
material  and  essential  fact  necessary  to  estab- 
lish his  guilt,  and  implies  a  denial  of  every 
such  fact" 

Although  the  evidence  demands  a  verdict 
of  guilty,  the  law  commands  that  it  be  set 
aside.  The  trial  Judge  should  have  kept 
dumb,  as  the  statute  requlre&  It  was  not 
at  all  essential  to  his  ruling  upon  the  motion 
made  by  counsel  for  defendant  for  him  to 
express  himself  on  the  facts  as  he  did.  We 
are  enjoined  in  mandatory  terms  to  set  this 
conviction  aside.  Mandatory  statutes  most 
be  obeyed,  not  evaded. 
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REYNOLDS  v.  STATE.    (No.  10120.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1919.) 

(SyUaluB  by  ike  Court,) 

Criminal  Law  «=>784(7),  824(9)  —  CmouM- 
STAimAL  Evidence— Instruction. 

While  in  every  criminal  case,  where  the 
gailt  of  the  accused  depends  wholly  upon  cir- 
cumstantial  evidence,  it  is  the  duty  of  the  court, 
even  in  the  absence  of  a  written  request,  to 
charge  the  law  of  circumstantial  evidence,  it  is 
immaterial  what  language  is  employed  to  con- 
vey this  instruction,  if  every  possible  hypothesis 
arising  from  the  circumstantial  evidence,  favor* 
able  to  the  defendant,  be  presented  in  concrete 
statement  to  the  jury,  and  if  they  are  instruct- 
ed that  if  they  believe  any  one  of  these  hypothe- 
ses the  defendant  should  be  acquitted.  Mangum 
V.  State,  5  Ga.  App.  445,  63  S.  E.  643  (2); 
Barrow  v.  State,  80  Ga.  191,  5  S.  E.  64  (3); 
Richards  v.  State,  102  Ga.  569,  27  S.  E.  726; 
Jones  V.  State,  105  Ga.  649,  31  S.  E.  574;  Bush 
V.  State,  23  Ga.  App.  — ,  97  S.  E.  554. 

Stephens,  J.,  dissenting. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Martha  Remolds  was  convicted  of  having 
possession  and  control  of  intoxicating  liq- 
uors, and  she  brings  error.    Afftrmed. 

W.  B.  Mebane,  of  Rome,  for  plaintiff  In  er- 
ror. 

C.  H.  Porter,  Sol.  Gen.,  of  Rome,  for  the 
State. 

BROYLES,  P.  J.  The  defendant  was 
charged  with  having  possession  and  control 
of  intoxicating  liquors,  and  upon  the  trial 
the  undisputed  evidence  showed  that  several 
half -gallon  Jars  containing  whisky  were  found 
on  her  enclosed  premises,  two  of  the  jars  be- 
ing within  five  or  six  feet  of  a  window  of  her 
house.  The  sole  question  left  for  the  deter- 
mination of  the  Jury  was  whether  the  de- 
fendant knew  of  the  presence  of  the  whisky 
on  her  premises.  She  introduced  no  evi- 
dence, and  in  her  statement  denied  having 
any  knowledge  that  the  whisky  was  on  her 
premises.  This  evidence,  In  our  (pinion,  rais- 
ed more  than  a  mere  suspicion  of  the  de- 
fendant's guilt,  and  was  sufficient  to  author^ 
Ize  the  ^ury  to  find  that  It  excluded  every 
reasonable  hypothesis  save  that  of  her  guilt 

Under  the  particular  facts  of  this  case,  we 
do  not  think  the  court  erred  In  failing  to 
charge  the  exact  language  of  section  1010 
of  the  Penal  Code  upon  the  law  of  circum- 
stantial evidence.  The  only  possible  hypoth- 
esis consistent  with  her  innocence,  arising 
from  the  evidence  and  her  statement,  was 
that  she  did  not  have  any  knowledge  of  the 
whisky  being  on  her  premises.     The  Judge 


presented  this  hypothesis  In  concrete  form  to 
the  Jury,  and  instructed  them  that,  before 
the  defendant  could  be  convicted,  the  state 
must  show  that  she  had  a  guilty  knowledge 
of  the  whisky  being  on  her  premises,  and 
that  If  it  failed  to  do  so  she  must  be  acquit- 
ted. Under  the  ruling  In  the  cases  dted  In 
the  headnote,  we  think  the  charge  of  the 
court  sufficiently  presented  the  principle  of 
the  law  of  circumstantial  evidence  applica- 
ble to  the  facts  of  the  case. 

Judgment  affirmed. 

• 

BliOODWORTH,  J.,  concurs. 

STEPHENS,  J.  (dissenting).  It  is  the  well- 
settled  law  of  this  state  that  where  a  convic- 
tion depends  entirely  upon  circumstantial  ev- 
idence the  trial  Judge  must  give  In  charge  to 
the  Jury  the  law  relative  to  the  degree  of 
proof  necessary  to  convict  upon  such  evi- 
dence. See  Park's  Penal  Code,  i  1010,  and 
numerous  citations  under  that  section.  It 
has  been  held,  however,  that,  where  the  trial 
Judge  fails  to  expressly  charge  the  law  in 
reference  to  circumstantial  evidence,  but  does, 
"fully  and  liberally  to  the  defendant,  Instruct 
the  Jury  as  to  the  law  of  reasonable  doubts, 
and  the  amount  and  character  of  testimony 
necessary  to  warrant  a  conviction,"  he  fully 
complies  with  the  duty  Incumbent  upon  him 
in  respect  to  charging  the  law  of  circumstan- 
tial evidence.  The  above-quoted  language  is 
taken  from  the  case  of  Barrow  v.  State,  80 
Ga.  191,  5  S.  E.  64  (3).  The  authorities  which 
lay  down  this  seeming  exception  are  cases 
wherein  the  evidence  either  demanded  a  ver- 
dict, or  so  far  authorized  a  verdict  that  the 
charge  upon  the  law  of  circumstantial  evi- 
dence would  not  have  produced  a  different 
result  The  very  Judge  who  rendered  the 
opinion  in  the  Barrow  Case,  supra  (the  oldest 
case  cited  and  relied  upon  in  the  opinion  of 
the  majority  of  the  court)  said,  In  the  case  of 
Toler  V.  State,  107  Ga.  682,  33  S.  E.  ^9: 

''While  the  failure  of  the  court  upon  a  crim- 
inal trial,  in  which  the  evidence  against'  the 
accused  is  entirely  drcumstantial,  to  instruct 
the  jury  concerning  the  rule  applicable  to  evi- 
dence of  this  character  would,  it^  a  dose  or 
doubtful  ca$e,  be  cause  for  a  new  trial,  such  fail- 
ure will  not  require  another  trial  when  the  guilt 
of  the  accused  is  olearly  and  oonvmcingly  prov- 
ed, and  the  charge  as  to  the  amount  and  char- 
acter of  proof  requisite  to  a  lawful  conviction 
is  such  as  to  leave  no  room  for  doubt  that  the 
verdict  would  have  been  the  same  even  if  the 
court  had  in  terms  stated  to  the  Jury  that,  in 
order  to  warrant  a  verdict  of  guilty,  the  evi- 
dence  must  not  only  be  consistent  with  the  guilt 
of  the  accused,  but  inconsistent  with  every 
other  reasonable  hypothesis.     [Italics  mine.]" 

In  Hamilton  ▼.  State,  96  Ga.  301,  22  S.  E. 
528,  Judge  Samuel  Litunpkln,  who  wrote  the 
opinions  in  both  the  Barrow  and  the  Toler 
Cases,  said,  in  the  headnote  thereto: 
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"When  in  the  trial  of  a  criminal  case  tlie  evi- 
dence against  the  accused  was  entirely  circum- 
stantial, it  was  the  duty  of  the  judge,  not  only 
to  charge  upon  the  law  of  reasonable  doubt, 
but  also,  whether  so  requested  or  not,  to  state 
to  the  jury  the  rule  usually  applicable  in  such 
cases,  to  the  effect  that  the  evidence  must  con- 
nect the  accused  with  the  perpetration  of  the 
alleged  offense,  and  must  not  only  be  ccmsistent 
-with  his  guilt,  but  inconsistent  with  every  other 
reasonable  hypothesis." 

Farther  on  in  his  opinion  In  that  case  the 
learned  judge  said: 

'^he  law  upon  this  subject  is  very  concise- 
ly and  aptly  stated  in  12  Am.  &  Ehig.  Enc 
of  Law,  p.  879,  from  which  we  make  the  fol- 
lowing quotation:  'Where  the  prosecution  relies 
solely  upon  circumstantial  evidence  to  secure 
a  conviction,  it  is  incumbent  on  the  trial  court 
to  instruct  the  jury  as  to  the  law  applicable 
to  such  proof.  No  particular  form  of  language 
is  required;  if  the  ideas  conveyed  are  correct 
and  so  expressed  as  to  meet  the  comprehension 
of  the  jury,  it  is  sufficient.'  And  see  the  cases 
there  cited.  In  Barrow  v.  State,  80  Ga.  191 
[5  S.  E.  64],  this  court  intimated  [italics  mine] 
that  in  a  case  in  which  the  court  ought  to  in- 
struct the  jury  specifically  as  to  the  law  of 
circumstantial  evidence,  a  failure  to  do  so  xtiight 
be  cause  for  a  new  trial,  unless  the  court  did 
in  fact  substantially  give  the  jury  all  neces- 
sary instruction  as  to  the  amount  and  character 
of  proof  requisite  in  such  a  case  to  justify  a 
conviction.  That  was  hardly  a  case  of  purely 
circumstantial  evidence;  but  on  the  assump- 
tion that  it  could  be  so  regarded,  this  court 
thought  that  the  charge  of  the  trial  judge,  who 
is  now  the  Chief  Justice  of  this  court,  in  effect 
conformed  to  the  rule  above  laid  down.  li 
would  he  00^  to  cite  authorities  in  great  numr 
her  suHaininff  the  doctrine  armounoed  in  the 
headnote,  hut  we  are  sure  it  wiU  he  accepted 
08  good  taw  without  further  support,  [Italics 
mine.]" 

In  his  reference  to  the  Barrow  Case,  made 
in  the  Hamilton  Case  just  quoted  from, 
Judge  I/umpkin  seems  to  have  weakened  on 
his  position  taken  in  the  former  case.  He 
refers  to  what  was  said  in  the  Barrow  Case 
on  this  point  as  an  intimation,  rather  than 
as  a  decision,  using  the  word  'Intimated," 
and  farther  states  that  "it  was  hardly  a  case 
of  purely  circumstantial  evldenca"  So  much, 
therefore,  for  the  Barrow  Case,  the  evident 
source  of  this  doctrine.  Its  author  restrict- 
ed and  confined  it  to  its  own  special  and  pe- 
culiar facts.  In  that  case  the  court,  in  the 
opinion,  referring  to  the  charge  of  the  trial 
Judge  said: 

"He  charged  fully  the  law  of  reasonable 
doubt;  warned  the  jury  not  to  convict  unless 
morally  satisfied  of  her  guilt;  impressed  this 
upon  them  by  repeated  statements  to  this  effect ; 
informed  them  that  if,  after  an  honest  and 
impartial  investigation,  they  were  uncertain  as 
to  her  guilt,  they  ought  to  acquit;  instructed 
them  they  had  the  right  to  believe  her  statement 
In  preference  to  the  sworn  testimony  offered  by 
the  state;  and  concluded  by  saying  she  entered 


the  trial  with  the  presumption  of  innocence  in 
her  favor,  that  this  presumption  remained  until 
the  state  rebutted  it  by  proof,  and  that  if  the 
state  had  failed  to  do  so  she  should  be  acquit- 
ted." 

In  the  case  of  Jones  ▼.  State,  106  Ga.  649, 
31  S.  B.  574,  also  cited  and  relied  upon  in 
the  majority  opinion,  suflace  it  to  say  that 
Mr.  Justice  liittle,  at  the  conclusion  of  the 
headnote  therein,  said: 

"It  would  be  otherwise  if  the  evidence  made 
the  case  close  or  doubtful,  or  if  the  account 
given  of  the  manner  in  which  the  possession 
of  the  stolen  goods  was  obtained  was  probable 
or  consistent" 

In  the  Mangum  and  Qush  Cases,  dted  in 
the  majority  opinion,  the  charges  were  much 
fuller  than  in  the  case  now  under  considera- 
tion. Both  contained  liberal  cautions  on-  rea- 
sonable doubt  In  the  Mangum  Case  the 
Judge  went  so  far  as  to  define  circumstantial 
evidence,  charged  more  or  less  fully  on  pre- 
sumption of  innocence,  and  also  used  this 
expression: 

"Whether  dependent  upon  positive  or  circum- 
stantial evidence  the  true  question  in  all  crim- 
inal cases  is  not  whether  it  be  possible  that  the 
conclusion  at  which  the  testimony  points  may  be 
false,  but  whether  there  is  sufficient  testimony 
to  satisfy  the  mind  and  conscience  beyond  a 
reasonable  doubt" 

This  is  the  identical  language  of  section 
1013  of  the  Penal  Code. 

According  to  the  view  which  I  take  of  the 
evidence  in  the  case  now  before  us,  the  doc- 
trine of  the  Barrow  Case  does  not  apply.  I 
do  not  concede  that  the  guUt  of  the  accused 
ia  "clearly  and  convincingly  proved."  No 
liquor  was  found  in  the  defendant's  actual 
possession.  Several  small  receptacles  con- 
ti^inlng  liquor  were  found  on  the  defendant's 
premises*  outside  of  her  dwelling  house. 
Only  from  the  manner  in  which  this  liquor 
was  placed,  and  the  opportunity  afforded 
thereby  to  diarge  the  defendant  with  knowl- 
edge of  its  being  on  her  premises,  could  she 
have  been  convicted.  The  circumstances 
were  consistent  with  her  innocence,  and 
might  not,  in  the  minds  of  the  Jury,  have  ex- 
cluded "every  other  reasonable  hypothesis 
save  that  of  the  guilt  of  the  accused."  Nor 
does  it  appear  that  "the  court  very  fully  and 
liberally  to  the  defendant  instructed  the  jury 
as  to  the  law  of  reasonable  doubt,  and  the 
amount  and  character  of  testimony  necessary 
to  warrant  a  conviction."  The  charge  of  the 
court  in  this  oonnection  was: 

"In  order  to  convict  the  defendant  of  this 
offense,  it  is  necessary  for  the  state* to  show 
to  your  satisfaction  that  the  defendant  had  a 
guiltgr  knowledge  of  the  whisky  in  question  be- 
ing on  her  premises,  if  you  believe  any  whisky 
was  found  on  her  premisea    If  the  whisky  was 
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found  on  defendant's  premises,  and  she  had  no 
knowledge  of  the  whisky  being  there,  then  you 
will  acquit  the  defendant." 

Then,  after  the  customary  charge  on  tho 
defendant's  statement,  the  court  concluded 
with  a  final  instruction  that: 

"If  you  believe  the  defendant  is  guilty  be- 
yond a  reasonable  doubt,  you  will  convict  the 
defendant;    otherwise  acquit  her.' 


tt 


The  court  did  not  "charge  fully  the  law  of 
reasonable  doubt"  (Italics  mine.)  He  made 
no  reference  to  it  in  connection  with  his 
charge  as  to  knowledge  by  the  defendant  of 
the  presence  of  whisky  on  her  premises.  He 
did  not  "warn  the  Jury  not  to  convict  unless 
morally  satisfied  of  her  guilt";  he  did  not 
"impress  this  upon  them  by  repeated  state- 
ments to  this  effect";  he  did  not  "inform 
them  that  if,  after  an  honest  and  impartial 
investigation,  they  were  uncertain  as  to  her 
guilt  they  ought  to  acquit  her" ;  and  he  did 
not  charge  "that  she  entered  the  trial  with 
the  presumption  of  innocence  in  her  favor 
[and]  that  this  presumption  remained  until 
the  state  rebutted  it  by  proof."  Nowhere 
were  "the  ideas  [of  circumstantial  evidence] 
conveyed  so  as  to  meet  the  comprehension 
of  the  Jury."  Even  assuming,  as  the  majori- 
ty in  the  case  sub  Judice  holds,  that  "The 
only  possible  hypothesis  consistent  with  her 
innocence,  arising  from  the  evidence,  was 
that  she  did  not  have  any  knowledge  of  the 
whisky  being  on  her  premises,"  the  trial 
Judge  did  not,  in  my  Judgment,  Instruct  the 
Jury  "fully  and  liberally"  as  to  the  "amount 
and  character  of  [this]  testimony." 

I  do  not  dispute  the  doctrine  of  the  Bar- 
row Case,  although  it  Is  confessedly  obiter 
dictum.  I  am  content  to  leave  it  with  its  au- 
thor's stricture  upon  it  in  the  Hamilton  Case. 
Suffice  it  to  say  that  If  it  is  an  exception  to 
the  general  rule,  for  that  reason  It  should  be 
very  cautiously  applied.  It  should  be  con- 
fined and  restricted  to  those  cases  only  which 
clearly  fall  within  its  compass,  and  where  a 
failure  to  apply  the  general  rule  was  harm- 
less. 

Had  the  law  of  circumstantial  evidence 
been  given  in  charge  to  the  Jury,  the  defend- 
ant might  have  been  acquitted.  The  Jury 
might  have  concluded,  from  the  manner  in 
which  the  liquor  was  located  upon  her  prem- 
ises, that  she  had  no  knowledge  of  its  exist- 
ence. The  Jury  might  have  concluded  that 
the  circumstances  were  not  sufficient  to  ex- 
clude every  other  reasonable  hypothesis  save 
that  of  the  guilt  of  the  accused. 

The  conviction  depended  entirely  upon  cir- 
cumstantial evidence,  and  the  verdict  should 
be  set  aside  and  a  new  trial  granted  because 
of  the  failure  of  the  trial  Judge  to  charge  the 


law  relative  to  the  degree  of  proof  necessary 
to  convict  when  a  conviction  depends  entire- 
ly upon  such  evidence.  Lewis  t.  State,  0^ 
Ga.  App.  205,  64  S.  E.  701. 


(IS  Oa.  App.  S47> 

ATLANTA  &  W.  P.  R.  CO.  ▼.  BHLLER 

(No.  9871.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1» 

Jan.  29,  1919.) 

(ByUahua  by  the  Court.) 

1.  TBIAL  ^==d296(3)   —  INBTBUCTIONS  —  COH- 
STBT7CTI0N. 

The  trial  judge  having  repeatedly  charged,, 
and  the  plaintifiTs  counsel  having  admitted  in 
open  court  at  the  trial,  that  the  plaintiff  could 
not  recover  if  at  the  time  her  husband  was 
killed  by  the  car  of  their  railroad  company  he 
was  not  at  the  public  crossing  as  alleged,  the 
jury  could  not  have  understood  the  judge  to 
mean  the  contrary  by  any  (^  the  instructions 
complained  of. 

2.  Appeal  and  Erbob  ^=:»232(3)— Failubb  to 
Instruct— Exception. 

Failure  to  give  a  certain  instrnction  to  the 
jury  in  connection  with  an  instruction  given, 
which  was  correct  in  itself,  cannot  be  taken 
advantage  of  by  excepting  to  the  instruction 
given. 

3.  Appeal  and  Ebbob  ^s»l()60(l)— HABiCLKsa 
Erbob— Admission  of  Evidence. 

The  admission  of  testimony,  the  ndmisdbil- 
ity  of  which  was  doubtful,  but  which  could  not 
have  been  materially  harmful,  will  not  require 
a  new  trial. 

4.  Tbial  ^=9260  (1)— Refusal  of  Requestxi> 
Instbuctions— iNSTBUcnoNs  Given. 

Failure  to  give  requested  instructions  to 
the  jury  in  the  precise  language  requested  is 
not  cause  for  a  new  trial,  where  specific  in- 
structions to  the  same  effect  are  given. 

5.  New  Tbial  ^=>150(4)— Newly  Discoveb- 
ED  Evidence— Affidavits— Necessity. 

It  not  appearing  by  affidavit  of  the  movant 
for  a  new  trial  and  of  each  of  the  counsel  for 
the  movant  that  they  did  not  before  the  trial 
know  of  the  existence  of  the  alleged  newly  dis- 
covered evidence,  and  that  it  could  not  have 
been  discovered  by  the  exercise  of  ordinary  dili- 
gence on  their  part,  the  judgment  refusing  a 
new  trial  will  not  be  reversed  because  of  that 
evidence. 

6.  Trial    «=»194(15)— Instructions  —  Pbov- 
INCE  OF  J UBY— Negligence. 

Refusal  to  give  certain  requested  instruc- 
tions as  to  what  would  constitute  negligence 
was  not  error,  that  being  peculiarly  a  question 
for  the  jury. 

7.  Appeal  and  Ebbob  ^s»1068(4)— Habhlbss 
Ebbob— I  nstbuctions— Damag  es  . 

The  instruction  complained  of  as  to  the 
method  of  computation  in  reducing  the  gross 
earning  capacity  of  a  decedent  to  its  present 
worth  was  harmless. 


^s9For  other  casM  im  aame  topLc  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Ehror  from  Superior  Gonrt,  Troup  Goonty; 
J.  R,  Terrell,  Judge. 

Action  by  Ada  Miller  against  the  Atlanta 
&  West  Point  Railroad  Company.  Judgment 
for  plaintiff,  motion  for  new  trial  OTerruled» 
and  defendant  brings  error.    Affirmed. 

The  plaintiff  sought  to  recover  the  value  of 
the  life  of  her  husband,  who  it  was  alleged 
was  killed  by  the  negligent  operation  of 
the  defendant  company's  cars  at  and  upon  a 
public  crossing  in  the  city  of  La  Grange.  It 
was  admitted  by  her  counsel  upon  the  trial 
that  if  the  deceased  was  not  upon  the  public 
<!rossing  at  the  time  he  was  killed,  she  could 
not  recover.  The  defendant  denied  liability, 
and  contended  that  it  was  not  negligent;  that 
the  deceased  was  not  in  the  street  when 
killed,  but  was  some  distance  therefrom,  in 
the  yards  of  the  defendant,  on  the  tpack  and 
leaning  against  the  end  of  the  car  which  ran 
over  him,  engaged  in  a  conversation;  and  that 
his  death  was  the  result  of  his  own  negligent 
conduct  The  jury  returned  a  verdict  in  fa- 
vor of  the  plaintiff  for  $2,000.  The  defend- 
ant made  a  motion  for  a  new  trial,  which  was 
overruled,  and  to  this  ruling  exceptions  are 
taken. 

Brewster,  Howell  &.Heyman,  of  Atlanta, 
and  A.  H.  Thompson,  of  La  Grange,  for  plain- 
tiff in  error. 

Hill  &  Wright,  Harvey  Hill,  and  Armlnlus 
Wright,  all  of  Atlanta,  and  Hatton  LoveJoy, 
of  La  Orange,  for  defendant  In  error. 

JENKINS,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  motion  for  a  new  trial 
a.s8igns  error  upon  the  following  excerpt  from 
the  charge  of  the  court: 

"There  was  no  legal  duty  upon  the  part  of 
the  defendant  to  place  a  watchman  either  on  the 
street  crossing  or  on  the  box  car  which  struck 
the  deceased,  if  you  believe  that  the  deceased 
was  not  in  the  street  and  using  it  as  a  passage- 
way, so  far  as  relates  to  him,  unless  you  find  that 
failure  to  have  been  negligence  upon  the  part 
of  the  defendant  company.*' 

While  the  language  of  the  charge  may  be 
just  here  somewhat  confused,  we  do  not  think 
that  the  excerpt,  when  considered  in  connec- 
tion with  the  entire  charge,  constitutes  harm- 
ful error  and  could  properly  require  the 
grant  of  a  new  trial.  That  the  Jury  could 
have  been  misled  by  the  language  of  this 
Isolated  excerpt  to  the  extent  of  believing 
that  the  defendant  could  be  negligent  In  not 
having  a  watchman  at  the  street  or  on  the 
car,  regardless  of  where  the  deceased  was, 
or  what  he  was  doing  at  the  time  of  the  homi- 
cide, does  not  seem  reasonably  possible,  in 
view  of  the  plain  and  repeated  instructions  to 
the  Jury  wherein  the  court  stated  to  the  con- 
trary. At  one  point  the  Judge  charged  as 
follows: 


"If  yon  riiould  believe  that  the  deceased  was 
killed  at  some  other  place  than  a  public  cross- 
hig,  if  you  believe  from  the  evidence  that  the 
deceased  was  killed  at  a  point  not  a  public 
crossing,  then  you  need  not  investigate  further, 
but  return  a  verdict  for  the  defendant.'* 

And  again: 

"So,  gentlemen,  you  may  consider  the  in- 
structions I  have  given  you,  if  you  find  from 
the  evidence  deceased  was  killed  at  a  public 
crossing.  But  if  you  find  from  the  evidence 
that  he  was  not  kiUed  at  a  public  crossing,  that 
would  end  your  investigation,  and  you  would 
return  a  verdict  in  favor  of  the  railroad  com- 
pany." 

2.  Error  is  assigned  on  the  following 
excerpt  from  the  charge  of  the  court: 

"It  is  contended  by  the  plaintiff  that  the  de- 
fendant was  further  negligent  in  that  its  serv- 
ants kept  no  proper  lookout  ahead,  and  that  no 
brakeman  or  lookout  was  stationed  on  its  cars, 
or  on  the  car  which  struck  the  deceased.  I 
charge  you  that  in  looking  to  all  the  evidence, 
the  circumstances,  the  scene  of  the  homicide, 
and  all  of  the  surroundings,  it  is  a  question  for 
you  to  determine  as  to  whether  or  not  ordinary 
care  and  prudence  required  that  the  defendant 
railroad  company  should  have  kept  some  one 
constantly  on  the  lookout  in  front  of  its  moving 
train  to  warn  passers-by  of  danger,  and  wheth- 
er or  not  a  failure  so  to  do  was  negligence  upon 
the  part  of  the  defendant  company.  Tou  may 
or  may  not  determine  that  ordinary  care  and 
prudence  on  the  part  of  the  railroad  company 
required  this,  or  that  the  failure  so  to  do  con- 
stituted negligence  on  its  part.  But,  if  you 
should  determine  that  ordinary  care  and  dili- 
gence so  required,  and  that  the  failure  so  to  pro- 
vide some  one  on  the  constant  watch  and  look- 
out was  negligence,  and  that  such  negligence 
contributed  to  or  was  the  cause  resulting  in  the 
homicide  of  the  deceased,  and  that  at  the  time, 
by  the  exercise  of  ordinary  care  and  prudence 
upon  his  part,  he  could  not  have  prevented  the 
homicide,  then  that  would  make  such  a  case  as 
would  authorize  a  recovery  upon  the  part  of 
this  plaintifiF." 

The  error  assigned  is  not  that  these  instruc- 
tions are  not  abstractly  correct,  but  that  they 
were  not  applicable  to  the  case  being  tried, 
without  being  prc^erly  limited,  in  that  the 
Jury  would  be  authorized  thereunder  to  find 
for  the  plaintiff,  even  though  the  deceased 
was  at  some  place  other  ^>ian  a  public  cross- 
ing at  the  time  he  was  killed,  or,  if  upon  the 
crossing,  was  not  using  it  as  such.  With  this 
ccmtention,  however,  we  cannot  agree.  It 
was  contended  by  the  plaintiff  that  her  hus- 
band was  killed  while  attempting  to  cross 
the  def aidant's  tracks  at  a  public  crossing, 
and  that  the  defendant  was  negligent  in  not 
having  some  one  on  the  lookout  to  warn  him 
of  the  approaching  cars.  It  was  admitted  in 
open  court,  and  the  Judge  repeatedly  charg- 
ed, that  unless  he  was  killed  on  the  public 
crossing,  she  could  not  recover.  The  charge 
as  quoted  Instructs  the  Jury  that  it  is  for 
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them  to  determine  whether  or  not  a  failure 
on  the  part  of  the  defendant  to  keep  some  one 
constantly  on  the  lookout  in  front  of  its  mov- 
ing train,  to  warn  passers-by  of  danger,  was 
negligence  upon  the  part  of  the  defendant 
In  giving  this  charge  the  court  instructed  the 
jury  that  they  were  to  look  to  all  the  evi- 
dence, the  circumstances,  the  scene  of  the 
homicide,  and  all  the  surroundings,  and,  as 
stated,  r^eatedly  instructed  them  that  the 
plaintiff  could  in  no  event  recover  if  her  hus* 
band  was  not  killed  upon  the  public  crossing, 
and  at  one  point  specifically  instructed  them 
that  the  defendant  owed  no  legal  duty  to  the 
decedent  to  place  a  watchman  either  on  the 
street  crossing  or  on  the  car  which  struck 
the  deceased,  if  they  should  believe  that  the 
deceased  was  not  in  the  street  and  using  it 
as  a  passageway.  The  charge  as  given  was 
applicable  to  the  plaintiff's  contention,  and 
we  do  not  think  that  the  Jury  could  possibly 
have  given  it  the  construction  placed  there- 
on by  counsel  for  the  defendant 

[2]  3.  A  charge  embracing  an  abstractly 
correct  principle  of  law  applicable  to  the  case 
Ss  not  rendered  erroneous  merely  because  of 
the  failure  of  the  court  to  charge  some  other 
and  further  legal  and  pertinent  principle  of 
law  in  connection  therewith.  Macon,  etc, 
Railway  Ck>.  v.  Barnes,  121  Oa.  443,  49  S.  E. 
282  <3) ;  Smith  v.  Brinson,  145  Ga.  406,  89  S. 
E.  363  (2);  Killian  v.  State,  19  Qa.  App.  760, 
92  S.  El  227.  The  third  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial  comes 
within  this  general  rule,  and  is  therefore 
without  merit. 

[3]  4.  The  admission  of  the  evidence  com- 
plained of  in  ground  4  was  of  doubtful  pro- 
priety, but  could  not  have  been  materially 
harmful  to  the  defendant,  and  therefore  can- 
not afford  a  proper  reason  for  setting  aside 
the  verdict  and  Judgment. 

[4]  5.  Error  is  assigned  upon  the  re- 
fusal of  tbe  court  to  charge  as  follows: 

"A  railroad  track  is  a  place  of  danger,  and 
every  one  who  goes  on  a  railroad  tra(&  is 
chargeable  with  knowledge  of  that  faot,  that  it 
is  a  place  of  danger,  and  is  under  legal  duty  to 
exercise  ordinary  care  to  protect  himself  from 
injury  by  the  operation  by  the  railroad  of  cars 
and  engines  thereon.  So  under  the  law  in  this 
case,  the  husband  of  plaintifiC  was  required  to 
exercise  ordinary  care  not  to  be  injured  when 
he  went  on  the  track  of  the  defendant,  whether 
he  was  on  the  public  street  or  not  Even  if  un- 
der the  evidence  you  should  believe  the  place 
where  the  husband  of  the  plaintiff  was  Idlled 
was  on  the  public  street,  that  would  not  ex- 
cuse him  from  exercising  ordinary  care  to  avoid 
being  injured." 

The  principle  of  law  here  involved  was 
fully  and  repeatedly  covered  by  the  court  In 
its  charge  to  the  Jury.    The  court  charged: 

"Under  the  law  in  this  case,  the  husband  of 
the  plaintiff  was  required  to  exercise  ordinary 
care  not  to  be  injured,  when  he  went  on  the 


track  of  the  defendant,  whether  he  was  <»i  the 
public  street  or  not  Even  if,  under  the  evi- 
dence, you  jdiould  believe  that  the  place  where 
the  husband  of  the  plaintiff  was  killed  was  in 
the  public  street,  that  would  not  excuse  him 
from  exercising  ordinary  care.  He  would  still 
be  under  the  duty  of  exercising  ordinary  care 
not  to  be  injured." 

Furthermore,  in  five  or  fAx  other  portions 
of  the  charge  the  court  instructed  the  Jury 
that  the  deceased  was  required  to  exercise 
ordinary  care  not  to  be  injured,  and  that  if 
he  was  killed  by  reason  of  his  failure  to  ex- 
ercise such  care,  the  plaintiff  could  not  recov- 
er. While  the  language  used  in  the  first  part 
of  the  requested  charge — "A  railroad  track 
is  a  place  of  danger,  and  every  one  who  goes 
on  a  railroad  track  is  chargeable  with  knowl- 
edge  of  that  fact,  that  it  is  a  place  of  danger, 
and  is  under  legal  duty  to  exercise  ordinary 
care  to  protect  himself  from  injury  by  the 
operation  by  the  railroad  of  cars  and  engines 
thereon" — embodies  a  sound  principle  of  law 
(Western  &  Atlantic  R.  Co.  v.  Ferguson,  113 
Ga.  708,  713,  39  S.  E.  306,  54  L.  R.  A.  802), 
the  failure  to  charge  in  the  precise  language 
requested  is  not  cause  for  a  new  trial,  where 
it  appears  that  the  principle  involved  Yma 
sufficiently  covered  by  the  general  instruc- 
tions given.  Cosby  v.  Reid,  21  Ga.  App.  604, 
94  S.  B.  824  (2),  and  cases  cited.  It  may  be 
that,  in  the  opinion  of  the  trial  Judge,  the 
particular  language  above  quoted,  though  em- 
bodying correct  principles  of  law,  forcibly 
stated,  would  nevertheless,  if  embodied  in 
the  charge,  have  appeared  argumentative^ 
and  that  for  this  reason  he  preferred  to  make 
a  different  statement  of  the  same  rule& 

[6]  6.  Ground  6  of  the  motion  for  a  new 
trial  being  based  upon  newly  discovered 
evidence,  and  it  not  appearing  "by  aflldavlt 
of  the  movant  and  each  of  his  counsel  that 
they  did  not  know  of  the  existence  of  such 
evidence  before  the  trial,  and  that  the  same 
could  not  have  been  discovered  by  the  exer- 
cise of  ordinary  diligence,"  the  Judgment  re- 
fusing the  motion  for  a  new  trial  on  this 
ground  will  not  be  disturbed.  Civ.  Code  1910, 
I  6086;  Pharr  v.  Davis,  133  Ga.  759,  66  S.  £. 
917;  Southern  Fertilizer,  eta,  Co.  v.  Carter, 
21  Ga.  App.  282,  284,  94  S.  EI  310  (2b). 

7.  Error  is  assigned  on  the  following  in- 
struction: 

*'If  the  injury  occurred  at  a  place  where  the 
public  was  accustomed  at  all  times  to  pass  over 
and  across  the  tracks  of  the  defendant  railroad 
company  with  knowledge  and  consent  of  the 
railroad  company,  and  if  this  fact  is  shown  to 
have  been  known  by  the  agent  or  servant  in 
charge  of  the  engine  or  cars  which  killed  the 
deceased,  then  the  servant  or  agent  in  charge 
of  the  engine  or  cars  which  struck  and  killed 
the  deceased  owed  him  the  duty  to  exerctse  <Mrdi- 
nary  and  reasonable  care,  to  anticipate  and 
discover  his  presence  on  the  track,  and  ordi* 
nary  care  and  diligence  to  prevent  an  injury  te 
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his  person  after  discovery.  •  •  •  Then  the 
company  owed  to  the  deceased,  if  he  was  at  that 
point,  not  only  to  exercise  ordinary  care  not  to 
injure  him  after  his  presence  on  the  track  be- 
came known,  but  also  to  anticipate  his  presence 
and  to  take  such  measures  as  ordinary  care 
would  require  to  prevent  injury  to  him  in  the 
event  he  was  present  •  •  •  Was  this  at  a 
place  constantly  used  by  the  public  as  a  point 
of  crossing  the  track,  with  the  knowledge  and 
consent  of  the  defendant  company,  and  was  this 
fact  known  to  the  agent  of  the  defendant  com- 
pany in  charge  of  the  engine  or  cars  which 
killed  the  deceased?  Was  this  a  public  crossing? 
These  are  questions  for  you  to  answer,  and  un- 
less these  questions  can  be  answered  in  the 
affirmative,  then  the  defendant  company  would 
owe  the  deceased  no  duty  until  his  presence  and 
peril  became  known  to  tlie  servant  and  agent  in 
charge  of  approaching  locomotive  or  cars." 

As  has  already  been  stated,  counsd  for 
the  plaintiff  admitted  upon  the  trial 
that  if  the  deceased  was  not  killed  while 
upon  the  public  citing  alleged  in  the  peti- 
tion, there  would  be  no  liability  npon  the 
part  of  the  defendant,  and  the  plaintiff  conld 
not  recover.  Upon  the  trial  no  qnestl<Mi  was 
raised  as  to  whether  the  street  upon  which  the 
plaintiff  claimed  her  husband  was  killed  was 
In  point  of  fact  a  public  crossing,  and  the  is- 
sue as  to  whether  it  was  a  public  street  is 
not  involved.  This  being  true,  any  inaccura- 
cy in  defining  a  public  street,  if  there  was 
such  inaccura<^,  could  not  have  been  harm- 
ful to  the  defendant  The  contention  of  coun- 
sel for  the  defendant,  that  the  charge  as  given 
permitted  the  jury  to  find  in  tsyor  of  the  plain- 
tiff if  her  husband,  at  the  time  he  was  killed, 
was  not  on  the  public  crossing  as  alleged,  is 
not  well  founded,  for  the  court  farther  charg- 


ed the  Jury,  in  this  same  connection,  as  fol- 
lows: 

''So,  gentlemen,  yon  may  consider  the  in- 
structions I  have  given  you,  If  you  find  from 
the  evidence  deceased  was  killed  at  a  public 
crossing.  But  if  you  find  from  the  evidence 
that  he  was  not  killed  at  a  public  crossing,  that 
would  end  your  investigation,  and  you  would 
return  a  verdict  in  favor  of  the  railroad  com- 
ixany." 

Moreover,  if  a  more  fun  and  complete  defi- 
nition of  a  "public  street"  was  desired,  a 
timely  and  appropriate  written  request  should 
have  been  presented. 

[6]  8.  Negligence  being  peculiarly  a  ques- 
tion for  the  jury,  there  is  no  merit  ip.  the  ex- 
ception taken  in  ground  8  of  the  motion  for 
a  new  trial,  relative  to  the  request  to  charge. 
Civ.  Code  1910,  S  4863;  Southern  RaUway  CJo. 
V.  Grizzle,  131  Ga.  287,  288,  62  S.  a  177  (3). 

[7]  9.  The  excerpt  from  the  charge  com- 
plained of  in  ground  9  of  the  motion,  relative 
to  the  method  of  computation  In  reducing  the 
gross  eamlnir  capacity  of  a  decedent  to  its 
present  worth,  is  conceded  by  counsel  for 
both  plaintiff  and  defendant  to  have  fumlsh- 
ished  no  rule  or  guide  by  which  the  amount 
of  the  particular  verdict  or  a  verdict  In  any 
amount  oould  have  been  arrived  at,  and  it 
must  therefore  necessarily  be  taken  as  mean- 
ingless and  harmless.  In  other  portions  of 
the  charge  the  rule  relative  to  this  subject- 
matter  was  correctly  stated.  Florida  Cen- 
tral, etc.,  R.  Co.  V.  Burney,  98  Ga.  1,  26  S.  XL 
730. 

Judgment  aflarmed. 

WADS^  O.  J.,  and  LUKB,  J.,  concur. 
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LINDSEY  V.  INDEPENDENT  ORDER  OF 

PURITANS. 

INDEPBNDE3NT  ORDEJEl  OF  PURITANS  v. 

LINDSEY. 

(Nob.  9600,  9731.) 

(Court  of  Appeals  of  Georgia/  Division  No.  1. 

Jan.  29,  1919.) 

(SyUabus  by  the  Court,) 

1,  Insurance   ^=s>679— Assumption  of  Risk 
—Validitt  op  Policy. 

A  life  policy  for  $2,000  had  lapsed  before 
the  death  of  the  insured  and  before  the  defend- 
ant company,  by  written  agreement,  assumed 
the  liabilities  set  forth  in  the  insurance  con- 
tract. The  policy  itself  being  void  at  the  time 
the  assumption  of  liability  was  undertaken  by 
the  defendant  company,  no  liability  attached 
against  the  original  insurer,  and  hence  none  was 
assumed  by  the  defendant  company. 

2.  Insurance   ^=»452  —  Lxnc  Insurance  — 
Liability. 

The  other  contract  of  insurance  provided 
for  the  payment  of  50  monthly  installments 
of  $20  each  to  the  beneficiary  upon  proof  of  the 
death  of  the  insured,  but  provided  that  if  his 
death  resulted  solely  from  an  "accident  of  trav- 
el," only  100  monthly  installments  of  $20  each 
be  paid  to  the  beneficiary.  It  further  provided 
that  the  beneficiary,  "if  the  widow  of  the  in- 
sured,** should  be  entitled  "after  having  receiv- 
ed 100  monthly  payments  provided  for  above," 
to  a  continued  benefit  of  $20  per  month  during 
the  full  term  of  her  widowhood,  to  cease  upon 
her  remarriage  or  death.  There  being  no  proof 
that  the  death  of  the  insured  resulted  from  an 
accident  of  travel,  the  beneficiary  was  not  en- 
titled to  the  100  consecutive  monthly  install- 
ments of  $20  each  provided  for  by  the  contract, 
and  was  not  entitled  to  the  continued  benefit  of 
$20  per  month  during  her  widowhood,  which 
was  only  due  and  payable  after  the  100  monthly 
payment  provided  for  in  the  event  of  accidental 
death  should  have  been  received  by  her.  Both 
the  payment  of  the  100  monthly  installments  of 
$20  each  and  the  continued  benefit  of  $20  per 
month  during  her  widowhood  depended,  by  the 
terms  of  the  contract,  upon  the  accidental  death 
of  the  insured,  resulting  solely  from  an  accident 
of  travel. 

8.  Denial  of  Motion  for  New  Trial. 

The  verdict  in  favor  of  the  defendant  on  the 
two  counts  based  on  alleged  liability  under  the 
two  separate  policies  of  insurance  was  de- 
manded by  the  evidence,  and  the  trial  judge  did 
not  err  in  overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  E.  M.  Lindsey  against  the  Inde- 
pendent Order  of  Puritans.  Judgment  for 
defendant,  motion  for  new  trial  overruled, 
plaintiff  excepts  and  brings  error,  and  de- 
fendant takes  a  cross-bill  of  exceptions.  Af- 
firmed on  main  bill  of  exceptions,  and  cross- 
bill dismissed. 


Shipp  &  Kline,  of  Moultrie,  for  plaintiff  in 
error. 

Douglas  &  Douglas,  of  Atlanta,  and  Parker 
&  Gibson,  of  Moultrie^  for  defendant  in  er* 
ror. 

WADE,  C.  J.  On  June  27, 1010,  the  Nation- 
al Life  Annuity  Association,  a  mutual  ben- 
efit order,  issued  two  certificates  of  insurance 
on  the  life  of  Balpb  Clifton  Lindsey,  in 
which  his  wife  was  named  as  the  beneficiary. 
One  certificate  (No.  2602)  provided  for  the 
payment  to  Mrs.  Lindsey,  upon  satisfactory 
proof  of  the  death  of  the  insured,  of  the 
sum  of  $2,000,  in  100  consecutive  monthly  in- 
stallments of  $20  each:  and  provided,  fur- 
ther, that  in  the  event  of  the  accidental  death 
of  the  insured  l)efore  attaining  the  age  of 
60  years,  the  amount  payable  should  be  $3,- 
000,  in  100  consecutive  monthly  installments 
of  $30  each;  but  should  the  accidental  death 
of  the  insured  be  caused  solely  by  and  result 
from  accident  of  travel,  the  amount  payable 
should  be  $4,000,  in  100  consecutive  monthly 
installments  of  $40  each.  This  policy  or  cer- 
tificate further  provided  that  the  widow  of 
the  insured  should  be  entitled,  "after  having 
received  100  monthly  payments  provided  for 
above,"  .to  a  continued  benefit  of  $20  per 
month  during  the  full  term  of  her  widowhood, 
but  that  this  continued  benefit  should  cease 
upon  her  remarriage  or  death.  The  other 
certificate  (No.  2603)  provided  for  the  payment 
to  the  wife  of  the  insured,  upon  satisfactory 
proof  of  his  death,  of  **the  sum  of  $1,000,  in 
60  consecutive  monthly  installments  of  $20 
each";  and  also  provided  that  in  the  event 
of  the  accidental  death  of  the  insured  before 
attaining  the  age  of  60  years,  the  amount  pay- 
able should  be  $1,500,  in  75  consecutive 
monthly  installments  of  $20  each;  but  should 
the  accidental  death  of  the  insured  be  caused 
solely  by  or  result  from  accident  of  travel, 
the  amount  payable  should  be  $2,000,  in  100 
consecutive  monthly  installments  of  $20  each. 
This  policy  or  certificate  further  provided 
that— 

"The  named  beneficiary  under  this  certificate, 
if  the  widow  of  the  insured,  shall  be  entitled, 
after  having  received  100  monthly  payments 
provided  for  above,  to  a  continued  benefit  of 
$20  per  month  during  the  full  term  of  sudi  wid- 
owhood; but  this  continued  benefit  shall  cease 
upon  the  remarriage  or  death  of  the  benefi- 
ciary." 

[1]  It  appears,  under  the  allegations  in  the 
first  count  of  the  plalntiff*s  petition,  that 
the  insured  died  on  the  7th  day  of  Decemher, 
1911,  and  proof  of  death  was  made  under 
policy  No.  2602  for  $2,000,  and  the  National 
Life  Annuity  Association  hegan  in  February 
following  to  pay  the  $20  per  month  as  stipu- 
lated therein,  and  continued  to  pay  the  same 
until  that  policy  or  certificate  was  assumed 
by  the  Independent  Order  of  Puritans,  of 
Pittsburg,  Pa.,  on  April  6,  1912,  which  as- 
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sumption  was  in  writing  and  attached  to  the 
policy  or  certificate;  and  that  the  Independ- 
ent Order  of  Puritans  continued  the  payment 
of  $20  per  month  as  stipulated  in  the  policy 
CT  certificate  until  50  payments  had  been 
xnade  and  thereupon  ceased  to  make  further 
payments.  Plaintiff  alleged  that  the  defend- 
ant was  due  her  the  sum  of  $20  per  month  for 
each  month  beginning  with  Fabruary,  1916. 
The  second  count  of  the  plaintiff's  petition 
alleged  the  same  facts  as  to  the  death  of  the 
Insured  and  the  assumption  of  the  obligation 
of  the  National  Life  Annuity  Association  by 
the  Independent  Order  of  Puritans,  arising 
tinder  policy  No.  2603  for  $1,000;  the  obli- 
gation sought  to  be  enforced  under  that  pol- 
icy being,  however,  the  payment  of  $20  per 
month,  to  continue  during  the  full  term  of 
the  widowhood  of  the  beneficiary,  Mrs.  Idnd- 
Bey,  and  until  her  remarriage  or  death,  based 
upon  the  averment  that  the  plaintiff  was  still 
the  widow  of  Ralph  Clifton  Lindsey.  The 
only  assumption  of  risk  by  the  defendant 
company  was  evidenced  by  a  writing  execut' 
ed  with  due  formality,  in  which  the  defend- 
ant agreed  to  assume  the  insurance  contract 
liabilities  "as  set  forth  in  the  contract  to 
which  this  rider  is  attached,  being  No.  2602, 
issued  by  the  National  Life  Annuity  Associa- 
tion of  Atlanta,  6a.,"  and  this  writing,  de- 
nominated a  "rider,"  was  dated  April  6, 
1912,  and  was  sent  to  the  beneficiary  by  the 
defendant,  to  be  attached  to  said  certificate 
No.  2602. 

The  undisputed  evidence  showed  that  poli- 
cy No.  2602  for  $2,000  had  elapsed  and  was 
absolutely  void  and  of  no  effect  a  consider- 
able time  before  its  transfer  and  before  the 
death  of  the  insured,  and  that  only  the  poli- 
cy for  $1,000  was  in  effect  at  the  time  of 
his  death;  and  therefore  it  is  apparent  that 
no  liability  under  the  policy  for  $2,000  rested 
on  the  defendant  company,  unless  its  assump- 
tion of  liability  under  and  by  virtue  of  the 
contract  signed  by  it  and  which  was  by  its 
terms  to  be  attached  to  policy  No.  2602  could 
or  did  of  itself  create  such  a  liability  or  ob- 
ligation.   It  is  hardly  necessary  to  say  that 
if  the  policy  for  $2,000  was  null  and  void  at 
the  time  this  assumption  of  liability  was  ex- 
ecuted by  the  defendant,  no  obligation  was 
thereby  created  against  the  Independent  Or- 
der of  Puritans.    The  original  contract  hav- 
ing been  void  absolutely  by  the  failure  on 
the  part  of  the  insured  to  pay  the  premiums 
or  assessments  provided  for  therein,  there 
was  no  existing  obligation  on  the  part  of  the 
National  Life  Annuity  Association  of  Atlanta, 
under  this  contract,  in  favor  of  the  insured 
or  his  beneficiary  at  the  time  the  assumption 
of  liability  was  executed  by  the  Independent 
Order  of  Puritans,  and  that  assumption  of 
liability  merely  declares  that  the  defendant 
"agrees  to  assume  the  insurance  contract  li- 
abilities as  %et  forth  [italics  ours]  in  the  con- 
tract to  which  this  rider  is  attached,  being 
Ko.  2602,  issued  by  the  National  Life  Annuity 


Association  of  Atlanta,  Oa."  Consequently, 
if  the  National  Life  Annuity  Association  had 
no  liability  under  certificate  No.  2602,  the 
Independent  Order  of  Puritans  assumed  none. 
Certificate  No.  2602,  as  a  consideration  for 
the  contract,  provides  for  "the  payment  of 
$3.22  monthly  premium,  and  the  further  pay- 
ment of  all  premiums  regularly  and  prompt- 
ly as  they  become  due  on  the  first  day  of 
each  calendar  month  hereafter."  As  this 
condition  was  breached  by  the  insured,  the 
policy  had  lapsed  and  become  void,  under  the 
imdisputed  evidence,  before  the  assumption 
of  liability  therein  by  the  present  defendant, 
and  therefore  no  recovery  could  possibly  be 
had  thereunder. 

There  was  evidence  that  this  rider  was  is- 
sued by  mistake  and  was  intended  for  pol- 
icy No.  2603  for  $1,000;  and  to  bear  out  this 
evidence,  there  was  testimony  from  the  plain- 
tiff herself  that  the  $20  coupons  surrendered 
by  her  on  payment  of  the  several  monthly 
installments  which  she  received,  50  in  num- 
ber, aggregating  $1,000,  were  coupons  from 
policy  No.  2603  for  $1,000— the  policy  whidi 
was  in  life  at  the  time  of  the  death  of  the 
insured.  Likewise,  the  undisputed  testimony 
showed  that  the  proof  of  death  was  made  un- 
der policy  No.  2603,  and  no  proof  of  death 
was  made  under  policy  No.  2602.  Therefore 
no  recovery  whatsoever  was  authorized  by 
the  evidence  under  the  first  count  of  the 
plaintiff's  petition,  which  sought  to  recover 
under  policy  No.  2602,  which  had  lapsed  long 
before  the  death  of  the  insured  and  had  not 
been  revived  by  the  assumption  of  liability 
referred  to  above  and  entered  into  by  the  de- 
fendant company  on  April  6,  1912. 

[2]  The  only  question,  therefore,  is  wheth- 
er or  not,  under  the  terms  of  certificate  No. 
2603,  which  was  of  force  and  under  which 
plaintiff  had  already  received  at  the  time 
the  suit  was  brought  the  sum  of  $1,000,  which 
it  is  therein  provided  shall  be  paid  upon  proof 
of  the  death  of  the  insured,  the  beneficiary  is 
entitled  to  a  further  payment  of  $20  month- 
ly during  her  life  and  widowhood.  There 
was  testimony  to  show  that  this  policy  should 
not  have  contained  the  provision  as  to  a  con- 
tinued benefit  of  $20  per  month  during  the 
life  and  widowhood  of  the  beneficiary,  which 
testimony  was  objected  to  when  offered,  and, 
under  the  pleadings  in  the  case,  was  perhaps 
of  doubtful  admissibility.  This  testimony  was 
{Undisputed,  and,  if  competent  and  admissible 
under  the  pleadings,  might  have  negatived 
the  right  of  the  plainjiff  to  the  continued  ben- 
efit sued  for  in  the  second  count  of  her  pe- 
tition. In  the  view  we  take,  it  is  not  neces- 
sary however,  either  to  consider  the  various 
assignments  of  error  as  to  the  admission  of 
this  and  other  testimony  tending  to  attack 
or  explain  the  contract  as  written  or  author- 
ize a  reformation  thereof,  or  to  consider  the 
exceptions  to  the  charge  of  the  court  touch- 
ing this  feature  of  the  case;   for,  even  if  it 
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be  conceded  that  the  evidence  was  inadmlBsi- 
ble,  and  that  the  exceptions  to  the  charge  re- 
ferred to  were  wen  taken,  we  think  tliat  no 
recovery  could  be  had,  under  the  contract  as 
written,  by  placing  any  reasonable  Inter- 
pretation on  the  language  therein  employed. 
The  contract  makes  several  different  pro- 
visions as  to  the  benefits  arising  thereunder: 
First,  upon  proof  of  the  death  of  the  insured, 
$1,000  shall  be  paid  to  the  beneficiary  in 
50  consecutive  monthly  installments  of  $20 
each.  Second,  in  the  event  that  the  death  of 
the  insured  be  caused  by  accident  before  he 
attained  the  age  of  60  years,  the  amount  pay- 
able shall  be  $1,500,  in  75  consecutive  month- 
ly installments  of  $20  each.  Third,  should 
the  death  of  the  insured  be  accidental  and 
"be  caused  solely  by  and  result  from  accident 
of  travel,  the  amount  payable  shall  be  $2,000, 
in  100  consecutive  monthly  installments  of 
$20  each."  Fourth,  "the  named  beneficiary 
under  this  certificate,  if  the  widow  of  the  in- 
sured, shall  be  entitled,  after  having  received 
100  monthly  payments  provided  for  above, 
to  a  continued  benefit  of  $20  per  month  dur- 
ing the  full  term  of  such  widowhood;  but 
this  continued  benefit  shall  cease  upon  the  re- 
marriage or  death  of  the  beneficiary."  It 
will  be  observed  that  there  is  no  provision 
whatsoever  for  the  payment  of  100  consecu- 
tive monthly  installments  of  $20  each,  except 
in  the  case  of  the  accidental  death  of  the  in- 
sured caused  solely  by  and  resulting  from 
"accident  of  travel."  It  will  be  further  ob- 
served that  the  provision  for  the  payment  of 
a  "continued  benefit"  of  $20  per  month  dur- 
ing the  life  and  widowhood  of  the  beneficiary 
expressly  stipulates  that  such  beneficiary,  "if 
the  widow  of  the  insured,"  shall  be  entitled  to 
receive  said  continued  benefit  **after  having 
received  100  monthly  payments  provided  for 
above  [italics  ours]."  The  only  100  monthly 
payments  **provided  for  above"  which  are  re- 
ferred to  in  the  contract  of  insurance  were 
to  be  paid  in  the  event  only  that  the  deceased 
met  hl8  death  solely  <m  account  of  or  as  a 
result  of  an  "accident  of  travel."  Oonstruing 
the  contract  altogether,  and  being  not  un- 
mindful of  the  rule  that  contracts  of  insur- 
ance are  to  be  construed  most  liberally  in  fa- 
vor of  the  insured  and  against  the  insurer. 


without  any  reference  whatsoever  to  the  tes- 
timony or  the  pleadings  relative  to  a  mistake 
in  the  original  writing  of  the  contract,  and 
without  taking  into  consideration  whether  or 
not  the  reformation  of  the  contract  contended 
for  by  the  defendant  could  be  effected  in  this 
action  under  the  pleadings  and  the  evidence 
adduced,  the  plain,  unambiguous,  and  rea- 
sonable meaning  of  the  contract  as  it  was 
actually  written,  and  which  is  relied  upon 
as  the  basis  of  a  right  of  action  in  the  plain- 
tiff, is  that  only  in  the  event  the  insured 
came  to  his  death  by  an  accident  of  travel 
would  his  beneficiary  be  entitled  to  100 
monthly  installments  of  $20  each,  and  only 
in  the  event  that  his  death  occurred  by  rea- 
son of  an  accident  of  travel  would  she  be 
entitled  to  receive,  after  the  payment  of  the 
100  monthly  installments  of  $20  each  due  her 
in  that  event,  the  continued  benefit  of  $20 
per  month  during  the  remainder  of  her  life 
and  widowhood.  No  proof  was  offered  to 
show  that  the  death  of  the  insured  occurred 
as  a  result  of  an  "accident  of  travel"  where- 
fore no  obligation  arose  to  pay  to  his  ben- 
eficiary under  the  certificate  of  insurance 
which  was  In  effect  at  the  time  of  his  death 
$20  per  month  for  100  consecutive  months, 
due  only  in  that  event;  and  therefore  no 
obligation  exists  under  the  provisions  of  the 
contract  to  pay  a  continued  benefit  of  $20 
per  month  during  the  full  term  of  her  widow- 
hood, "after  having  received  100  monthly  pay- 
ments provided  for  above";  '  the  only  100 
monthly  payments  ''provided  for  above"  nev- 
er having  become  due  and  payable. 

[I]  Under  the  construction  we  give  the 
contract,  and  our  view  of  the  case  as  pre- 
sented by  the  record,  but  one  verdict  could 
have  been  returned  by  the  jury,  and  that 
was  a  verdict  for  the  defendant  on  both 
counts  of  the  petition.  It  is  therefore  un- 
necessary to  consider  the  various  alleged  er- 
rors referred  to  in  the  amendment  to  the  mo- 
tion for  a  new  trial,  and,  as  the  verdict  was 
demanded,  the  trial  Judge  did  not  err  in 
overruling  the  motion  for  a  new  trlaL 

Judgment  aflirmed  on  main  bill  ct  excep- 
tions ;  cross-bill  dismissed. 

JENKINS  and  I/UKB,  JJ.,  concur. 
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BAN80M  y.  STATE.    (No.  0702.) 

tConrt  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1919.) 

(Byllabus  hy  the  Court.) 

1.  CsnciNAL  Law  ^ss>1004(4)— Homicide  ^=» 
200— Dying  Deolabationb— Hbabbay— Mo- 
TiOR  roB  New  I^al  —  SirFncisNOT  or 
Gboxtnd. 

The  first  special  ground  of  the  moUon  for 
new  trial  complains  that  the  court  erred  in 
admitting  in  evidence  certain  dying  declarations, 
the  objection  urged  being  that  **tiiere  was  not 
sufficient  foundation  laid  for  the  admission  of  a 
dying  statement,  because  the  state  has  failed 
to  prove  that  the  deceased  was  in  a  dying  con- 
dition, and  because  the  statement  is  hearsay." 
There  is  no  merit  in  the  objection,  that  "the 
statement  is  hearsay.*'  That  "dying  declara- 
tions constitute  one  of  the  exceptions  to  the 
rule  which  rejects  hearsay  evidence''  is  clearly 
announced  in  Mitchell  v.  State,  71  Ga.  128(2). 
The  ground  of  objection  that  "the  state  has 
failed  to  prove  that  the  deceased  was  in  a  dying 
condition"  is  not  complete.  In  order  to  ascer- 
tain what  evidence  was  introduced  in  connec- 
tion with  these  declarations,  and  thus  deter- 
mine whether  they  are  admissible,  it  is  neces- 
sary to  refer  to  the  brief  of  evidence.  ''Under 
repeated  rulings  of  this  court  and  of  the  Su- 
preme Court,  a  ground  of  a  motion  for  a  new 
trial  must  be  complete  in  itself.  Wh^n  it  is  so 
incomplete  as  to  require  this  court  to  refer  to 
the  pleadings  or  to  the  brief  of  the  evidence,  it 
win  not  be  considered."  Bridges  v.  Griffin,  20 
Ga.  App.  589,  98  S.  B.  170.  See,  also,  South- 
em  Ry.  Go.  V.  Williams,  19  Ga.  App.  644,  91 
kL  B.  1001  (4),  and  cases  cited. 

2.  Ahkndhent  to  Motion  fob  New  Tbzal. 

Under  the  qualifying  notes  of  the  trial 
judge,  there  Is  no  merit  in  grounds  2  and  4 
of  the  amendment  to  the  motion  for  a  new 
triaL 

8.  ADiaflSION   of  BVZDSIfCE. 

No  error  harmful  to  the  defendant  was  com- 
mitted in  admitting  in  evidence  the  testimony 
of  Hattie  King,  complained  of  in  the  third  spe- 
cial ground  of  the  motion  for  new  triaL 


4.  Motion  fob  New  Tbial. 

When  considered  in  connection  with  the 
entire  charge  of  the  court  and  in  the  light  of 
all  the  evidence,  there  is  no  error  harmful  to 
the  defendant  in  the  excerpts  from  the  charge 
embodied  in  the  fifth,  sixth,  seventh,  eleventh, 
twelfth,  thirteenth,  fourteenth,  and  fifteenth 
grounds  of  the  amendment  to  the  motion  for  a 
new  triaL 

5.  Chabge  on  Voluntary  Manslauobteb. 

The  evidence  authorized  the  charge  on  vol- 
untary manslaughter,  and  the  court  did  not  err 
in  charging  thereon  as  complained  of  in  the 
eighth,  ninth,  and  tenth  grounds  of  the  motion 
for  a  new  trial. 

C   StTPFIClENCY  OF  BVIDENCK. 

There  is  evidence  to  support  the  verdict,  and 
the  judgment  is  affirmed. 

Error  from  Superior  Court,  Dooly  County ; 
D.  A  R.  Crum,  Judge. 

Mary  Ransom  was  convicted  of  an  offense, 
her  motion  for  a  new  trial  was  denied,  and 
she  brings  error.     AfQrmed. 

John  R.  Cooper,  of  Macon,  for  plaintUf 
in  error. 

J.  B.  Wall,  SoL  Gen.,  and  Jesse  Qpantham, 
both  of  Fitzgerald,  for  the  State. 

BLGODWORTH,  J.   Affirmed. 

BROYLBS,  P.  J.,  ooncurs. 

8TS2PHENS,  J.  (concurring  specially).  Gen- 
erally hearsay  evidence  is  inadmissible.  A 
ground  of  a  motion  for  new  trial  which  sets 
out  the  evidence  admitted  and  alleges  that 
its  admission  was  excepted  to  **because  the 
statement  is  hearsay"  is,  in  my  opinion,  a 
complete  ground  within  Itself.  This  ig  not 
altered  by  the  fact  that  such  evidence  may 
have  been  offered  as  a  dying  declaration  and 
as  an  exception  to  the  hearsay  rule. 

None  of  the  asslgnm^its  of  error  being 
meritorious,  I  concur  in  the  Judgment  of 
aflarmanoe. 


For  other  cases  see  nune  tiipio  and  KBT-NUMBBR  In  all  Key-Nambered  Digasii  and  Indexes 
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(28  Oa.  App.  846) 

CENTRAL  OP  GEORGIA  RT.  CO.  r.  SWIBT 

&  CO. 

SWIFT  &  00.  V.  CENTRAL  OF  GEORGIA 

RY.  CO. 

(Nob.  9866,  9867.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  L 

Jan.  29,  1919.    Rehearing  Denied 

Feb.  11, 1919.) 

(Syllahua  hy  the  Court) 

1.  CoNTsxBxmoN  ^=s>5— Indemkitt  ^=:»13(2)^ 
Joint  Tobt-Feasobs. 

Where  one  of  two  or  more  joint  tort-feasors 
has  been  sued  for  and  compelled  to  satisfy  dam- 
ages arising  from  a  jointly  tortious  transaction, 
he  cannot,  as  a  general  rule,  maintain  an  action 
either  for  contribution  or  indemnity  over  against 
those  connected  with  him  in  the  tort;  but  if 
the  liability  of  the  tort-feasor  in  the  original 
suit  arises  merely  from  negative  acts  of  omis- 
sion on  his  part,  such  as  a  failure  in  his  duty 
to  inspect,  and  the  proximate  cause  of  the  in- 
jury, so  far  as  the  joint  tort-feasors  are  con- 
cerned, lay  in  active,  positive  acts  of  negligence 
on  the  part  of  the  other  tort-feasor,  in  which  the 
original  defendant  did  not  in  any  way  partici- 
pate, then  an  exception  to  the  general  rule  would 
exist.  Central  Ry.  Co.  v.  Macon  Ry.,  etc.,  Co., 
140  Ga.  309,  78  S.  E.  931. 

2.  Indemnitt  €=s»13(2)— Joiztt  Tobt-Feasobs. 

A  railroad  company  brought  suit  for  indem- 
nification against  a  company  operating  an  oil 
mill  to  recover  the  amount  of  a  judgment  paid 
by  the  railroad  company  for  the  homicide  of  one 
of  its  own  employes,  whose  death  was  occasion- 
ed by  the  operation  of  its  train  of  cars  along  a 
private  track  maintained  by  it  to  the  oil  mill, 
and  under  a  dangerously  low  shed  maintained 
by  the  oil  mill  company  over  said  track  at  the 
oil  mUL  The  allegations  of  negligence  set  out 
against  the  railroad  company  in  the  tenth  and 
also  in  the  eleventh  paragraphs  of  the  original 
suit,  such  as  were  not  disproved  by  it  in  the 
present  proceeding,  were  to  the  effect  that  at 
the  time  of  the  homicide  the  railroad  company 


had  full  and  actual  knowledge  that  the  shed 
wa«  80  dangerously  low  as  to  constitute  a  men- 
ace to  its  operatives;  that,  notwithstanding 
such  knowledge,  it  failed  in  its  duty  to  warn  the 
decedent  of  his  peril,  and  proceeded  to  operate 
its  train  under  said  shed  on  a  dark  and  rainy 
night  without  having  in  any  way  provided  lights 
"to  indicate  the  presence  of  the  shed,"  so  that 
the  decedent  might  have  avoided  the  peril  to 
which  he  was  unknowingly  exposed  by  the  opera- 
tion of  said  cars.  The  case  was  tried  by  agree- 
ment before  the  judge  of  the  superior  court 
without  a  jury,  and  judgment  was  rendered  for 
the  defendant    Held: 

(a)  Under  the  facts  of  the  case,  the  general 
rule  above  stated,  rather  than  the  exception  in« 
dicatcd,  would  have  application.  The  act  of  the 
railroad  company  in  thus  voluntarily  operating 
its  train  along  said  private  track  and  under 
said  shed,  and  in  such  undisproved  negligent 
manner,  did  not  amount  to  mere  legal,  passive 
acquiescence  in  the  negligence  of  the  oil  mill 
company  in  maintaining  the  shed  in  a  dangerous 
condition,  but  such  active,  positive,  and  negligent 
conduct  oh  the  part  of  the  railroad  company 
itself  amounted  to  an  actual  participation  by  it 
in  the  proximate  cause  of  the  homicide. 

(b)  It  is  unnecessary  to  decide  the  question 
raised  by  the  cross-bill  of  exceptions. 

Error  from  Superior  CJourt,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Suit  by  the  Central  of  Georgia  Railway 
Company  against  Swift,  &  Co.  Judgment  for 
defendant,  and  plaintlCT  excepts,  and  defend- 
ant takes  a  bill  of  exceptions.  Affirmed  on 
main  bill  of  exceptions,  and  cross-bill  dis- 
missed. 

Little,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, for  plaintiff  in  error. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
defendant  In  error. 

JENKINS,  J.  Judgment  affirmed  on  main 
bUl  of  exceptions;   cross-bill  dismissed. 

•  WADE,  O.  J.,  and  LUKE,  J.,  concur. 
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(88  W.  Va.  M6) 

EIXISON  Y.  NOEFOLK  &  W.  RY.  CO. 

(No.  3627.) 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Ffeb.  4,  1919.) 

(Syllabu8  by  the  Court,) 

1.  Railboads  €=>415(2)  —  Killing  Stock  — 
Care  Rsquibbd. 

A  railroad  company  is  not  bound,  in  the 
exercise  of  the  ordinary  care  and  prudence  re- 
quired of  it  for  the  safety  of  trespassing  ani- 
mals, to  maintain  such  a  constant  and  rigid 
obaerration  of  the  track  as  will  enable  it  to  dis- 
cover, at  the  inception  of  their  trespass,  animals 
coming  on  it  near  a  curve,  in  advance  of  a  train, 
and  quickly  proceeding  around  the  curve  and 
beyond  the  range  of  view. 

2.  Railroads  ^=:»415(3)  —  Kitjllnq  Stock  — 
Neouoencb. 

Nor  can  it  be  deemed  or  held  to  be  guilty  of 
negligence  for  failure  to  discover  animals  on 
its  track,  at  the  end  of  a  curve  around  which  a 
train  is  passing,  at  a  point  so  near  to  the  carve 
as  to  allow  the  enginemen  only  two  or  three 
seconds  in  which  to  discover  them,  determine 
what  course  to  pursue*  and  apply  the  brakes. 

ft.  Teial  ^=s>252(1)—Instbt7CTIon— Evidence. 
The  trial  court  may  properly  give  an  in- 
struction lacking  a  qualification  by  an  hypothesis 
unsupported  by  evidence  and  refuse  to  give  an 
instruction  embodying  such  hypothesis. 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  C.  W.  Ellison  against  the  Norfolk 
&  Western  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, verdict  set  aside,  and  new  trial 
awarded. 

Theodore  W.  Reath,  of  Philadelphia,  Pa., 
and  Graliam  Sale  and  J.  Randolph  Tucker, 
both  of  Welch,  for  plaintiff  in  error. 

Cook  &  Howard,  of  Welch,  for  defendant 
In  error. 

POFFENBARGBR,  J.  The  principal 
ground  of  assault  upon  the  verdict  under- 
lying this  judgment  for  $300,  obtained  in  an 
action  against  the  defendant  for  the  alleged 
negligent  killing  of  the  plaintifiTs  two  mules, 
is  insufficiency  of  the  evidence  to  sustain  it 

While  the  defendant's  east-bound  train  run- 
ning at  the  rate  of  30  or  35  miles  an  hour, 
upgrade,  on  a  moonlight  night,  and  carrying 
not  less  than  seven  or  eight  coaches,  was 
running  on  a  straight  stretch  of  track  about 
half  a  mile  long,  towards  a  sharp  curve,  the 
plaintiff's  two  mules  went  on  the  track  ahead 
of  the  train,  at  a  point  about  246  feet  from 
the  beginning  of  the  curve,  trotted  along  on 
the  track  for  a  distance  of  aboxit  375  feet, 
and  then  ran  to  the  point  at  which  they 
were  struck  by  the  engine,  759  feet  distant 
from  the  place  at  which  they  had  come  on 
the  track  and  practically,  if  not  quite,  be- 


yond the  curve.  As  nobody  saw  them  until 
Just  before  they  were  struck,  the  time  at 
which  they  came  on  the  track  with  reference 
to  the  approach  of  the  train,  and  what  they 
did  before  they  were  struck,  are  matters  of 
inference  arising  from  their  tracks  made  In 
the  cinders  on  the  railroad  track.  Witnesses 
testified  that  their  Inspections  of  the  mule 
tracks  enabled  them  to  say  they  had  trotted 
a  portion  of  the  distance  and  run  the  balance 
of  It.  A  mathematical  calculation  based  upon 
the  assumed  rate  at  which  the  mules  trav- 
eled and  the  rate  of  speed  at  which  the  train 
was  running  indicates  that  they  were  on 
the  track  only  about  43  seconds.  If  the  evi- 
dence Justified  the  Jury  In  finding  that  they 
were  there,  only  for  that  period  of  time,  not 
more  tlian  17  seconds  elapsed  from  the  time 
they  went  on  the  track  until  they  disappeared 
around  the  curve.  That  they  went  beyond 
sight  around  the  curve  in  a  few  seconds,  Is 
clear.  The  engineer  swears  he  saw  them  at 
a  distance  of  only  30  or  40  feet,  before  the 
engine  struck  them,  and  that,  for  his  own 
safety  and  that  of  the  passengers,  he  applied 
the  emergency  brake  and  stopped  the  train 
with  a  considerable  Jar,  but  was  unable  to 
do  so  in  time  to  avoid  the  injury.  He  further 
testifies  that  he  could  not  have  stopped  the 
train  within  less  than  150  feet.  Evidence 
was  adduced  to  prove  opportunity  on  the  part 
of  the  engineer  to  discover  the  mules  at  a 
distance  of  150  or  200  feet,  after  they  had 
passed  around  the  curve;  but  it  Is  not  very 
clear.  The  plaintiff  testified  that  the  point 
at  which  they  were  struck  was  beyond  the 
curve  about  six  rail  lengths  and  on  practical- 
ly straight  track.  He  does  not  say  it  was 
straight.  Another  witness  says  this  i)oInt 
was  on  straight  track  at  a  distance  of  four 
or  five  rail  lengths  from  the  curve.  A  photo- 
graph introduced  by  the  defendant  Indicates 
that  they  were  struck  right  at  the  end  of  the 
curve.  One  of  the  mules  was  knocked  off  of 
the  track,  and  the  other  went  under  the  en- 
gine and  was  dragged  about  six  rail  lengths. 
The  engineer  swears  he  was  looking  ahead, 
but  not  that  he  could  not  have  seen  the  mules 
earlier,  nor  that  he  maintained  a  lookout 
upon  the  track.  His  statement  that  he  was 
looking  ahead  may  have  been  evasive. 

[1,2]  Tlie  inference  that  the  rays  from  the 
headlight  and  noise  of  the  train  more  than 
1,000  feet  away  excited  the  mules  Into  a 
trot,  upon  their  arrival  upon  the  track,  and 
the  increase  of  the  light  and  noise  fright- 
ened them  into  a  run,  is,  no  doubt,  permissi- 
ble; but,  whether  the  short  period  of  their 
visibility  at  this  point  brought  tbem  within 
the  duty  of  the  defendant,  through  its  serv- 
ants In  charge  of  the  train,  to  observe  them 
is  one  of  the  crucial  questions  in  the  case. 
As  to  passengers,  the  duty  imposed  by  law 
upon  a  carrier  Is  strict  and  rigid.  But,  as  tr 
persons  and  property  wrongfully  upon  tbiy 
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track  of  a  railroad  company,  the  measure  of 
the  company's  duty  is  ordinary  care.  Car- 
per V.  Traction  Co.,  78  W.  Va.  282,  88  S.  E. 
843;  Robbins  v.  Railroad  Co.,  62  W.  Va.  535, 
59  S.  B.  512;  Gunn  t.  Railroad  Co.,  36  W. 
Va.  165,  14  S.  B.  465,  32  Am.  St  Rep.  842; 
Layne  v.  Railroad  Co.,  35  W.  Va.  438,  14  S. 
B3.  123.  To  require  a  railroad  company, 
through  its  servants,  to  maintain  a  rigid  and 
constant  outlook  upon  its  track,  to  discover 
trespassing  livestock,  in  order  to  avoid  injury 
thereto,  would  amount  to  an  exaction  of  more 
than  reasonable  and  ordinary  care.  An  engi- 
neer ought  reasonably  to  be  expected  to  dis- 
cover stationary  objects  on  a  track,  several 
hundred  feet  distant,  or  moving  objects  re- 
maining visible;  but  to  require  him  to  ob- 
serve an  object  that  comes  upon  the  track, 
more  than  a  thousand  feet  in  advance  of  the 
train  and  almost  instantly  disappears  around 
a  curve,  would  be  clearly  and  manifestly  in- 
consistent with  the  measure  of  his  principars 
duty.  Some  of  his  time  must  be  devoted  to 
necessary  attention  to  his  engine.  Moreover, 
it  is  not  to  be  assumed,  nor  is  it  permissible 
to  infer,  that  his  vision  always  takes  in  at 
the  same  instant  the  entire  length  of  the 
visible  track  ahead  of  him.  Though  the  engi- 
neer does  not  say  he  did  not  discover  the 
mules  before  they  went  around  the  curve, 
in  so  many  words,  his  language  plainly  im- 
plies he  did  not,  for  he  says  he  first  saw 
them  at  a  distance  of  not  more  than  30  or  40 
feet  While  his  testimony  in  denial  of  neg- 
ligence on  his  part,  before  they  reached  the 
curve,  might  have  been  more  direct  and  posi- 
tive, there  was  no  duty  on  the  part  of  the 
defendant  to  repel,  by  such  evidence,  a  charge 
of  negligence  not  prima  facie  established  by 
the  plaintifTs  testimony.  As  the  mules  came 
within  the  possible  range  of  view  and  almost 
immediately  passed  beyond  it,  the  defendant 
cannot  be  held  liable  for  failure  to  discover 
them  within  the  few  seconds  of  their  visibil- 
ity at  that  point. 

The  assumption  that  the  mules  were  struck 
after  they  had  passed  around  the  curve  and 
proceeded  150  or  200  feet  on  straight  track 
does  not  warrant  the  inference  that  the  en- 
gineer could  have  seen  them  at  that  distance ; 
for  both  the  engine  and  the  mules  were  going 
in  the  same  direction,  when  the  latter  first 
came  within  the  range  of  view,  and  continued 
to  do  so  until  the  instant  of  contact.  The 
mules  were  running  ahead  of  the  train  at  an 
estimated  rate  of  15  miles  per  hour,  or  22 
feet  per  second,  while  the  train  maintained 
a  rate  oi  44  feet  or  more,  per  second.  If 
the  engineer's  Judgment  as  to  the  distance 
of  the  mules  in  advance  of  the  train,  when  he 
says  he  first  saw  then,  is  correct,  and  he 
immediately  applied  the  emergency  brake,  the 
rate  of  speed  of  the  train  may  have  been 


so  far  reduced  as  to  have  left  it  only  slightly 
in  excess  of  that  of  the  mules,  when  they 
were  struck.  Hence  the  engineer  may  have 
discovered  them  at  the  first  importunity. 
Facts  and  circumstances,  however,  tend  to 
disprove  this  theory.  The  engineer  says  he 
could  have  stopped  the  train  within  20O  feet. 
With  a  mule  under  his  engine  and  impeding 
its  progress,  it  ran  six  rail  lengths,  198  feet 
after  the  collision.  If  the  mules  were  struck 
at  a  point  four  or  five  rail  lengths  beyond 
the  curve,  132  or  165  feet  the  engine  must 
have  been  more  than  800  feet  from  the  curve, 
when  it  stopped,  and  the  brake  must  have 
been  put  on  at  a  point  about  132  feet  from 
the  curve.  If  this  is  a  sound  inference  and 
the  engineer's  estimate  of  the  distance  be- 
tween the  engine  and  the  mules,  when  they 
were  discovered,  is  correct,  only  about  two 
seconds  elapsed  from  the  time  at  which  the 
mules  became  visible  until  they  were  dis- 
covered. Within  that  brief  period  he  most 
have  made  the  discovery,  decided  what  to  do, 
and  applied  the  brakes.  On  the  best  showing 
that  can  possibly  be  made  for  the  plaintiff, 
therefore,  the  engineer  had  an  unreasonably 
short  period  of  time  in  which  to  take  neces- 
sary precautions  for  the  safety  of  the  ani- 
mals, including  that  of  lookout  and  the  proof 
is  that  he  did  everything  in  his  power  to 
avoid  injury  after  he  discovered  the  danger. 

[3]  In  this  state  of  the  evidence,  the  court 
erroneously  refused  the  prayer  of  the  de- 
fendant for  a  peremptory  instruction  direct- 
ing the  Jury  to  find  for  it     In  view  of  the 
award  of  a  new  trial,  it  becomes  necessary 
to  pass  upon  exceptions  to  the  court's  rulings 
respecting  other  instructions,  one  given  for 
the  plaintiff  and  one  asked  for  by  the  defend- 
ant and  refused.    In  both  instances,  the  rul- 
ings were  proper;    there  being  no  evidence 
to  sustain  the  hypothesis  embodied  in  the 
instruction  sought  by  the  defendant  which 
had  for  its  purpose  qualification  of  the  in- 
struction given  for  the  plaintiff.    The  prop- 
osition invoked,  as  a  proper  qualificatioD  of 
the  plaintiff's  instruction,  and  as  the  subject- 
matter  of  the  defendant's  rejected  instruc- 
tion, was  that  the  engineer  was  under  no 
duty  to  stop  his  train  in  such  manner,  or  un- 
der such  circumstances,  as  would  jeopardize 
the  safety  of  himself  or  his  passengers.   The 
proof  is  that  he  put  on  the  emergency  brake 
and  endeavored  to  stop  the  train  in  the  short- 
est possible  distance.    If  delay  was  excusa- 
ble under  the  circumstances,  the  defendant 
did  not  take  the  benefit  of  it,  at  the  time  of 
the  collision.    Hence  it  was  not  involved  in 
the  trial. 

These  principles  and  conclusions  result  In 
reversal  of  the  judgment,  setting  asid<^  of  the 
verdict  and  award  of  a  new  trial. 
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(83  W.  Va.  807) 

MAUDRU  ▼.   HUMPHREYS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  4,  1919.) 

(ByUahua  ly  the  Court.) 

1.  Vendor  and  Pubchaseb  ^=»20S— Con- 
dition OF  Pbopeett  —  Pabtt  Sustaining 
Loss. 

Where  a  vendor,  having  good  title  and  ca- 
pacity to  perform,  makes  a  valid  enforceable 
contract  for  the  sale  of  land,  and  thereafter, 
and  before  a  deed  is  executed  passing  the  legal 
title,  a  fire  destroys  a  building  thereon,  with- 
out his  fault  or  neglect,  the  loss  is  sustained 
by  the  purchaser.  In  such  case  there  is  no  im- 
plied warranty  that  the  condition  of  the  proper- 
ty at  the  time  of  sale  shall  continue  until  after 
deed  is  made. 

(Additional  8yUabu$  hy  Editorial  Btaff.) 

2.  Judgment  ^=»780(7)-^udgment  Against 
Administrator  —  Lien  upon  Land  op 
Heirs. 

There  being  no  privity  of  estate  between  an 
administrator  and  the  heirs,  a  judgment  against 
the  administrator  is  not  a  lien  on  the  lands  in 
the  hands  of  the  heirs. 

8.  Judgment  ^=^688  —  Judgment  Against 
Administrator  --  Debt  of  Heirs  —  Evi- 
dence. 

There  being  no  privity  of  estate  between  an 
administrator  and  the  heirs,  a  judgment  against 
the  administrator  is  not  even  prima  facie  evi- 
dence of  debt  against  the  heirs. 

4.  Vendob  and  Pubchaseb  ^=»188— Execu- 
tion OF  Contbact  fob  Sale— Title. 

After  the  execution  of  a  valid  contract  of 
sale  and  before  the  legal  title  passes  by  deed, 
the  vendor  is  regarded  in  equity  as  the  holder 
of  legal  title  in  trust  for  the  purchaser,  and 
the  latter  as  holding  the  purchase  money  in 
trust  for  the  vendor. 

6.  Descent  and  Distribution  ^=»8--Con- 
tkaot  fob  Salb  of  Land  —  Intrbest  of 
Pubchaseb, 

After  the  execution  of  a  valid  contract  of 
sale  and  before  the  legal  title  passes  by  deed, 
the  purchaser  has  a  vendible  interest,  an  equita- 
ble estate  which  at  his  death  descends  to  his 
heirs  in  the  same  manner  as  a  legal  estate. 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  in  equity  by  Joseph  Maudru  against 
6.  L.  Humphreys,  administrator,  eta,  James 
T.  Mynes,  and  others.  Decree  for  plaintifC, 
and  the  administrator  and  James  T.  Mynes 
appeaL    Reversed,  and  bill  dismissed. 

C.  B.  Copen,  of  Wlnfleld,  for  appellants. 
R.  L.  Bladiwood  and  C.  W.  BYeeman,  both 
of  Hantington^  for  appellee. 

WILLLA.MS.  J.  This  suit  In  equity  was  in- 
Btituted  by  Joseph  M^udni  against  the  admin- 
istrator and  heirs  at  law  of  James  T.  Mynes» 
deceased,  to  recover  damages  for  the  loss  of 


a  house  by  Are  after  a  valid  contract  for  the 
exchange  of  lands  had  been  made  between 
said  Maudru  and  Mynes  and  before  deeds 
were  executed.  From  a  decree  in  favor  of 
plainticr,  defendants  prosecute  this  appeal. 

Joseph  Maudru  resided  In  Ck>lorudo,  and 
James  T.  Mynes  in  Cuba.  The  former  owned 
a  one-third  undivided  interest  in  a  tract  of 
about  3,000  .acres  of  land  in  Cuba,  and  the 
latter  a  number  of  houses  and  lots  in  the  city 
of  Huntington,  W.  Va.  By  a  writing  dated 
September  13,  1910,  they  contracted  to  ex« 
change  lands,  Maudru  agreeing  to  convey  his 
Cuban  property  in  exchange  for  certain  ones 
of  Mynes'  houses  and  lots  in  Huntington,  the 
properties  to  be  conveyed  by  general  warran- 
ty deeds  and  free  from  all  liens  and  incum- 
brances. 

Mynes'  deed  to  Maudru  for  the  Hunting- 
ton property  bears  date  December  28,  1910, 
was  acknowledged  February  23d,  and  record- 
ed March  23,  1911.  The  deed  from  Maudru 
to  Mynes  for  the  Cuban  property  was  execut- 
ed by  J.  S.  Jump,  attorney  in  fact  for  Mau- 
dru, April  8,  1911.  The  fire  occurred  Janu- 
ary 24,  1911,  without  default  of  either  party. 

J.  S.  Jump,  attorney  in  fact,  knew  the 
house  had  been  burned  before  he  executed 
Maudru's  deed  to  Mynes  and  says  he  told 
Mynes  that  Maudru  would  hold  him  respon- 
sible for  the  loss^  but  it  does  not'  ai^ear  what 
Mynes'  reply  was,  if  anything.  Cw  L.  Hum- 
phreys was  looking  after  the  Huntington 
property  for  Mynes  until  the  exchange  was 
completed,  and  produced  a  receipt  for  $55, 
bearing  date  May  1,  1911,  signed  by  C.  W. 
Freeman,  who  had  become  Maudru's  agent 
to  collect  the  rents.  This  receipt  states  that 
it  is  '*for  house  rent  collected  for  Joseph  Mau- 
dru since  transfer  of  J.  T.  Mynes  to  him,** 
and  Humphreys  swears  it  included  rent  for 
the  house  that  burned.  Just  when  Maudru 
learned  the  house  was  burned  does  not  ap- 
pear. But  he  wrote  a  letter,  dated  Brush, 
Colo.,  April  17,  1911,  addressed  to  O.  L. 
Humphreys,  Huntington,  W.  Va.,  in  which  he 
says: 

"I  am  informed  that  the  big  double  house  on 
one  of  the  lots  I  recently  bought  from  Mr. 
Mynes  has  burned  down.  Wish  you  would  kind- 
ly forward  me  the  insurance  policy  covering 
this  property  so  that  I  can  proceed  for  collec- 
tion." 

And  on  the  24th  of  the  same  month  he 
again  wrote  Humphreys,  acknowledging  re- 
ceipt of  a  letter  of  April  20th,  in  which  he 
was  told  by  Humi^reys  that  no  insurance 
was  carried  by  Mynes  on  any  of  his  houses, 
and  further  said: 

"Also  note  that  you  have  in  your  possession 
money  collected  for  rent  Would  ask  that  you 
turn  this  over  to  Mr.  C.  W.  Freeman  of  your 
city  whom  I  have  engaged  to  look  after  the 
property  and  who  will  in  the  future  collect 
rents." 
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This  evidence  shows  that  Mandm  collected 
rents  after  he  had  knowledge  of  the  de- 
struction of  the  house,  if  that  fact  is  ma- 
terial. Apparently  he  supposed  the  loss  was 
covered  by  fire  insurance  and  he  could  get 
the  benefit  of  it  But  Mynes  carried  no  insur- 
ance, nor  did  his  contract  of  sale  obligate 
him  to  do  so. 

Mynes'  title  to  all  the  Huntington  lots 
seems  to  have  been  i)erfect,  except  lot  Xo. 
36,  block  1S9.  not  the  one  on  which  the  burnt 
house  was  located.  A  defect  in  the  title  to 
this  particular  lot  existed  on  account  of  the 
failure  of  J.  F.  Brown  to  unite  with  his  wife, 
Rebecca  Brown,  in  a  deed  from  her  bearing 
date  January  17,  1808,  to  Eliza  A.  Mynes, 
through  whom  James  T.  Mynes  traced  title. 
This  defect,  however,  was  cured  by  a  deed 
made  by  said  Rebecca  Brown  and  her  hus- 
band direct  to  Joseph  Maudru  on  April  12, 
1911. 

In  September,  1914,  Maudru  Instituted  an 
action  at  law  against  C.  I*.  Humphreys,  ad- 
ministrator of  James  T.  Mynes,  deceased,  to 
recover  damages  for  the  destruction  of  the 
house  on  the  theory  that  its  occurrence  prior 
to  the  execution  of  the  deed  rendered  the 
vendor  liable,  and  on  October  15,  1915,  recov- 
ered a  judgment  for  $1,500.  No  writ  of  er-^ 
ror  was  taken  to  this  Judgment,  and  a  fieri 
facias  was  issued  and  returned  "No  prop- 
erty." 

The  parties  agreed  that  the  evidence  taken 
in  the  trial  of  that  action  might  be  read  and 
considered  as  evidence  by  Commissioner  T.  J. 
Bryan,  to  whom  this  cause  was  referred  to 
report  upon  certain  matters,  and  such  evi- 
dence was  read  and  considered  by  hink  He 
found  and  reported  that  the  house  destroy- 
ed by  fire  was  worth  $1,500  as  of  October  15, 
1915,  the  date  of  the  judgment,  to  which  sum 
he  added  interest  to  the  date  of  his  report, 
$172.50,  and  costs  of  the  lawsuit,  $198.10,  thus 
making  the  sum  of  $1,870.60.  The  court  ov- 
erruled defendants'  exceptions  to  the  commis- 
sioner's report,  confirmed  the  same,  and  ren- 
dered the  decree  complained  of. 

The  controlling  question  of  law  presented 
is,  Which  party  to  ihe  contract  should  bear 
the  loss,  neither  being  at  fault? 

James  T.  Mynes  .was  an  unmarried  man, 
and  died  intestate  in  December,  1912,  leav- 
ing as  his  heirs  at  law  his  mother,  four  broth- 
3rs  and  sisters,  and  ^  one  half-brother.    O.  Ix 
Humphreys,    a    brother-in-law   of   deceased, 
aualified  as  his  administrator.    All  the  real  i 
estate  in   Huntington,   which  descended  to! 
the  heirs,  was  sold  by  them  prior  to  the! 
bringing  of  the  action  against  the  adminis- 
trator, one  lot  to  J.  C  Henson,  and  the  re- 
maining ones  to  O.  !«.  Humphreys  and  wife, 
the  latter  being  one  of  the  heirs. 

The  present  suit  was  Instituted  January 
27,  1916,  and  the  decree  complained  of  pro- 
nounced October  27,  1917,  decreeing  $1,870.60 
Hi  plaintifTs  favor,  apportioning  the  liability 


among  the  several  heirs  and  holding  them 
personally  liable  for  their  respective  propor- 
tions, and  decreeing  the  whole  thereof  to  be 
a  lien  on  two  tracts  of  land,  aggregating  97% 
acres  in  Putnam  county,  inherited  by  the 
heirs,  and  a  lien  on  certain  other  lots  In 
Huntington  likewise  inherited  by  them,  in 
which  said  O.  L.  Humphreys  and  Anna  L. 
Humphreys,  his  wife,  had  purchased  the  in- 
terests of  the  other  heirs  of  said  James  T. 
Mynes,  deceased,  and  directed  a  sale  of  said 
lands  to  be  made,  if  the  decree  was  not  paid 
in  30  days,  selling  first  the  Putnam  county 
land,  and  second  the  Huntingtcm  lots,  if  nec- 
essary to  pay  the  debt. 

[2,  81  There  being  no  privity  of  estate  be- 
tween the  administrator  and  the  heirs,  the 
Judgment  against  the  former  is  not  a  lien  on 
the  lands  in  the  hands  of  the  latter,  not  even 
prima  facie  evidence  of  debt  against  them. 
Board  v.  Callihan,  33  W.  Va.  209,  10  S.  E.  382, 
and  Broderick  v.  Broderick,  28  W.  Va.  378. 
Still  there  is  proper  evidence  in  the  case  to 
prove  the  value  of  the  house,  if  the  loss  there- 
of should  fall  on  the  vendor. 

Although  the  authorities  are  not  uniform 
on  the  subject,  the  general  rule  supported  by 
the  weight  of  the  decisions  is  that  from  the 
time  of  the  execution  of  a  valid  contract  for 
the  sale  of  land,  the  purchaser  is  entitled  to 
any  enhancement  in  its  value,  and,  converse^ 
ly,  must  sustain  any  loss  happening  thereto, 
without  the  fault  or  neglect  of  the  vendor, 
after  the  execution  of  the  contract  of  sale 
and  before  deed  is  delivered.  The  applica- 
tion of  this  rule  depends  upon  the  vendor's 
having  good  title  and  an  enforceable  con- 
tract Here  there  was  a  defect  in  Myne«^  ti- 
tle to  one  of  the  lots  sold  or  exchanged,  but 
it  was  curable  and  was,  in  fact,  cored  by  the 
deed  of  April  12,  1911,  from  Brown  and  wife 
to  Maudru. 

[4,  9]  After  the  execution  of  a  valid  con- 
tract of  sale  and  before  the  legal  title  passes 
by  deed,  the  vendor  is  regarded  in  equity  as 
holding  the  legal  title  in  trust  for  the  ven- 
dee, and  the  latter  as  holding  the  purchase 
money  in  trust  for  the  vendor.  The  pur- 
chaser thereby  acquires  a  vendible  interest, 
an  equitable  estate  which,  at  his  death,  de- 
scends to  his  heirs  in  the  same  manner  as  a 
legal  estate.  1  Story  on  Eq.  Juris.  (14th  Ed.) 
§84;  39  Cyc.  1641 ;  2  Warvelle  on  Vendora 
(2d  Ed.)  §  842;  Brewer  v.  Herbert,  30  Md. 
301,  96  Am.  Dec.  582;  Sewell  v.  UnderhUl, 
197  N.  Y.  168,  90  N.  E.  480,  27  L.  R.  A.  (N.  S.) 
233,  134  Am.  St  Rep.  863,  18  Ann.  Cas.  795; 
Thompson  v.  Norton,  14  Ind.  187 ;  Marlon  v. 
WolcotJt,  68  N.  J.  Bq.  20,  59  Atl.  242;  Marks  v. 
Tlchenor,  86  Ky.  536»  4  S.  W.  225:  Walker 
V.  Owen,  79  Mo.  563;  Manning  v.  Insurance 
Co.,  123  Mo.  App.  456,  99  S.  W.  1095;  Wood- 
ward V.  McCollum  et  al.,  16  N.  D.  42,  111  N. 
W.  623.  Numerous  other  decisions  could  be 
dted,  but  the  foregoing  are  sufficient  This 
is  the  rule  in  England  also.  See  Paine  ▼. 
Meller,  6  Yes.  Jr.  850,  and  1  Dart  on  Yen- 
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dors  and  Purchasers  (7tli  Ed.)  287.  The  fore- 
going authorities  do  not  make  the  rule  de- 
pend upon  the  transfer  of  the  possession, 
but  rest  It  upon  the  rights  of  the  parties  im- 
der  the  contract  of  sale  and  the  ability  of 
the  vendor  to  comply  therewith  by  making 
good  title  to  the  vendee. 

[1]  There  is  no  warranty  or  condition  in 
the  contract  between  Mynes  and  Maudru  that 
the  property  should  be  in  the  same  condition 
when  the  transaction  was  completed  as  it  was 
when  the  contract  was  made ;  Mynes  did  not 
guarantee  that  its  then  existing  condition 
would  continue  until  the  legal  title  had  pass- 
ed, nor  Is  such  guaramty  to  be  implied ;  nei- 
ther did  the  loss  occur  on  account  of  any  neg- 
ligence or  wrongful  act  of  his.  It  was  purely 
an  accident,  and  in  such  case  equity  places 
the  loss  upon  the  vendee,  the  equitable  owner 
of  the  property. 

'nie  courts  of  some  of  the  states,  however, 
hold  that  the  loss  should  fall  on  the  vendor. 
See  Kares  v.  CJovell,  180  Mass.  206,  62  N.  E. 
244,  91  Ank  St  Rep.  271,  Wells  v.  Calnan 
107  Mass.  514,  9  Am.  Rep.  65,  Wilson  v. 
Clark,  60  N.H.  352,  Phinizy  v.  Guernsey,  111 
Ga.  346,  36  S.  E.  796,  50  L.  R,  A.  680,  78  Am. 
St.  Rep.  207,  Good  v.  Jarrard,  93  S.  C.  229, 
''6  S.  E.  698,  43  L.  R.  A.  (N.  S.)  383,  and  Pow- 
ell V.  D.  S.  &  G.  R.  XL  Ck).,  12  Or.  488,  8  Pac 
544.  Some  of  these  cases,  however,  are  di»- 
tinguishable  on  other  grounds  and  therefore 
are  really  exceptions  to  the  rule  rather  than 
authority  for  a  different  one.  Some  of  them 
turn  on  the  point  that  the  vendor,  at  the  time 
of  executing  the  contract,  was  not  in  position 
to  make  good  title  free  from  incumbrances; 
according  to  the  terms  of  his  contract 

Having  reached  the  conclusion  that  Mau- 
dru must  sustain  the  loss  in  this  case,  it  be- 
cvraes  unnecessary  to  consider  other  ques- 
tions raised,  for  iiif^ance,  whether  or  not 
Humphreys  and  wife  were  bona  fide  pur- 
chasers from  the  other  heirs. 

The  decree  must  be  reversed  and  plaintifTs 
bill  dismissed. 


(148  Ga.  700) 
HANDLE  V.  HANDLE  et  al.     (No.  908.) 

(Supreme  Court  of  Georgia.    Feb.  12,  1919.) 
(Syllalus  hy  the  Court.) 

PUBADINQ  ^=»356(1)  —  AHENDHENT  TO  PETI- 
TION —  Compliance  with  Obdeb  —  Dis- 
missal. 

On  the  hearing  of  the  demurrers  to  the  peti* 
tion  in  this  case  the  foUowini?  order  was  passed: 
'The  demurrers,  general  and  special,  are  sus- 
tained, and  the  petition  diamissed,  unless  within 
20  days  the  plaintiff  show  substantially  the 
sums  going  into  said  transactions,  and  the 
dates  and  payments  on  same."  Within  the  20 
iays  an  amendment  to  the  petition  Vas  offered, 
and  the  following  order  was  granted:    "The  |  Z.  A.  Llttlejohn,  Judge. 


above  and  foregoing  amendment  is  hereby  allow- 
ed and  order  filed  by  the  court,  subject  to  de- 
murrer." Subsequently  the  demurrant  moved 
that  an  order  be  granted  dismissing  the  case  as 
to  the  demurrant,  in  accordance  with  the  first 
order  granted  in  the  case.  This  motion  was 
overruled.  '  Held,  that  the  amendment  substan- 
tiaUy  complied  with  the  first  order,  and  it  was 
not  error  to  refuse  to  dismiss  the  case  on  the 
motion  made. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  between  Helen  Mandle  and  D.  Man- 
die  and  others.  From  an  order  denying  a 
motion  to  dismiss  the  case,  the  former  brings 
error.    Affirmed. 

Bosser,  Slaton,  Phillips  &  Hopkins,  of  At- 
lanta, for  plaintiff  in  error. 

McCallum  &  Sims,  of  Atlanta,  for  defend- 
ants in  error. 

FISH,  C  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(148  Ga.  710) 
MORGAN  V.  IRWIN  et  al.    (No.  1020.) 

(Supreme  Court  of  Georgia.     Feb.   12,  1910.) 

(Syllabus  by  the  Court,) 

Appeal  and  Fbror  <&==>327(5)— Bill  of  Ex- 
ceptions—Parties. 

A  mortgagee  instituted  in  the  superior  court 
a  proceeding  against  the  administrator  of  the 
mortgagor,  to  foreclose  the  mortgage;  and  he 
prayed  for  the  reformation  of  the  instrument  in 
certain  particulars,  so  as  to  make  the  descrip- 
tion of  the  part  of  the  property,  mortgaged  more 
complete,  as  well  as  more  definite  and  specific. 
He  prayed,  further,  that  the  heirs  at  law  of 
the  mortgagee,  whose  names  were  set  forth  in 
the  petition,  be  made  parties  defendant.  These 
heirs  were  duly  served.  Three  of  them  filed  a 
demurrer  and  answer.  Several  of  them,  though 
served,  did  not  appear  and  plead.  The  general 
demurrer,  filed  by  the  heirs  who  appeared,  was 
sustained.  After  this  an  amendment  was  ten- 
dered by  the  plaintiff,  asking  that  the  names  of 
all  the  heirs  be  stricken  as  parties.  The  court 
refused  to  allow  the  amendment.  The  plaintiff 
sued  out  a  writ  of  error,  assigning  error  upon 
the  rulings  just  stated.  The  bill  of  exceptions 
was  duly  served  upon  the  administrator  and 
upon  the  three  heirs  who  appeared  and  pleaded ; 
but  the  other  heirs,  who  were  defendants,  were 
not  named  as  parties  to  the  bill  of  exceptions, 
nor  were  they  served.  Held,  that  the  heirs 
who  were  not  served  with  the  bill  of  excep- 
tions were  interested  in  sustaining  the  judg- 
ment rendered,  and  were  necessary  parties  to 
the  bill  of  exceptions.  Consequently  the  motion 
to  dismiss  the  writ  of  error  is  sustained.  Wiley 
v.  Jones,  129  Ga.  635,  59  S.  E.  709 ;  Humphrey 
V.  PoweU,  145  Ga.  458,  89  S.  E.  427. 

Error  from  Superior  Court,  Lee  County; 
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Suit  by  Elizabeth  Morgan  against  Viola  lis 
win  and  others.  General  demurrer  filed  by 
some  of  the  defendants  sustained,  amend- 
ment as  to  parties  refused,  and  plaintiff 
brings  error.    Writ  of  error  dismissed. 

J.  B.  Hoyl,  of  Leesburg,  for  plathtiff  in  er- 
ror. 

Shipp  &  Sheppard,  of  Americus,  for  de- 
fendants in  error. 

BECK,  P.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 


(148  Ga.  698) 

VALDOSTA   MOTOR   00.   v.    STUDSTIIiL, 
Deputy  Sheriff.     (No.  1062.) 

(Supreme  Court  of  Georgia.     Feb.   18,  1919.) 

(8yllahu$  hy  the  Court,) 

Followed  Case. 

This  was  a  proceeding  to  condemn  an  auto- 
mobile under  section  20  of  the  act  approved 
March  28,  1917  (Acts  Ex.  Sess.  1917,  pp.  7,  18). 
The  constitutional  questions  made  in  the  record 
were  ruled  adversely  to  plaintiff  in  error,  in 
Mack  V.  Westbrook,  98  S.  B.  339.  Upon  its 
facts  the  case  is  controlled  by  the  decision  in 
Shrouder  v.  Sweat,  148  Ga.  378,  96  S.  E.  881. 

Error  from  Nashville  City  Court;  C.  A. 
Christian,  Judge. 

Proceeding  between  the  Valdosta  Motor 
Company  and  J.  M.  Studstill,  as  Deputy  Sher- 
iff, relating  to  condemnation  of  automobile 
as  having  been  engaged  in  the  conveyance  of 
intoxicating  liquor.  Judgment  for  the  latter, 
and  the  former  brings  error.    Reversed. 

Geo.  E.  Simpson,  of  Valdosta,  for  plaintiff 
In  error. 

H.  L.  Jackson,  of  Adel,  for  defendant  in 
error. 

GEORGE,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(148  Ga.  770) 

JONES  V.  LUFFMAN.     (No.  1031.) 

(Supreme  Ourt  of  Georgia.     Feb.  13,  1919.) 

(Syllabut  ly  the  Court.) 

1.  Tbusts  ^s>99— Implied  Trust— Bbeach  of 
Agreement. 
Where  a  purchaser  of  land  took  from  the 
vendor  a  bond  for  title,  and,  after  paying  half 
of  the  purchase  price  and  being  unable  to  pay 
the  balance  thereof,  agreed  with  a  third  person 
that  the  latter  should  pay  the  balance  due  on 
the  purchase  price,  that  he  and  the  original 
purchaser  should  own  the  land  as  tenants  in 
common,  and  that  a  deed  should  be  taken  con- 
veying the  property  to  them ;  but  the  third  per- 
son, after  paying  the  remaining  half  of  the  pur- 


chase-money, had  the  property  conveyed  to 
a  stranger,  and  by  the  latter  conveyed  to  him- 
self (the  third  person),  an  implied  trust  arose 
in  favor  of  the  original  purchaser,  who  had  sur- 
rendered his  bond  for  title  when  he  made  the 
agreement  first  referred  to,  and  he  was  entitled 
to  a  decree  establishing  his  right  as  tenant  in 
common  and  an  owner  of  an  undivided  half 
interest  in  the  property. 

2.   SUFFICIENGT  OP  EVIDENCE. 

The  evidence  authorized  the  verdict,  and  the 
court  did  not  err  in  refusing  a  new  triaL 

Error  from  Superlcw  Court,  Gordon  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Suit  by  W.  W.  Luffman,  administrator, 
against  Oscar  Jones.  Decree  for  plaintiff, 
new  trial  denied,  and  defendant  brings  er- 
ror.   Affirmed. 

Starr  &  Paschall,  of  Calhoim,  for  plaintiff 
in  error. 

Wm.  E.  Mann,  of  Dalton,  and  A.  h.  Hen- 
son,  of  Calhoun,  for  defendant  in  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(148  Ga.  77J) 
GAIN  ▼.  HBDDEN  et  al.    (No.  1045., 

(Supreme  Court  of  Georgia.    Feb.  13,  1919.) 

(Syllabus  by  the  Court.) 

Cangblultion  of  Instruments  ^=s>31— Fbaud 
—Action  jpob  Rescission-— Suffioisncy  of 
Petition. 

This  was  a  suit  based  on  fraud  for  reads- 
sion  of  a  contract,  wliereby  the  plaintiff  and  one 
of  the  defendants  had  made  an  exchange  of  prop- 
erty. The  allegations  of  the  petition  on  the 
subject  of  fraud  and  tender  were  substantially 
the  same  as  alleged  in  the  petition  as  amended, 
filed  by  the  same  plaintiff  against  several  of  the 
same  defendants,  in  the  suit  of  Cain  v.  Rags- 
dale,  146  Ga.  372,  91  S.  E.  119.  The  petition 
in  that  case  was  held  to  be  subject  to  general 
demurrer,  and  the  ruling  there  made  is  applica- 
ble to  the  petition  in  the  present  case.  It  fol- 
lows that  the  judge  did  not  err  in  dismissing 
the  petition  on  general  demurrer. 

Error  from  Superior  Ck>urt,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Suit  by  Ollie  Cain  against  Ed  Hedden  and 
others.  Petition  dismissed  on  general  de- 
murrer, and  plaintiff  brings  error.    Affirmed. 

James  &  Bedgood,  of  Atlanta,  for  plaintiff 
in  error. 

Geo.  F.  Gober  and  R.  R.  Jackson,  both  of 
Atlanta,  for  defendants  in  error. 

HILIi,  J.  Judgment  affirmed.  AU  the 
Justices  concur. 
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(148  Oa.  689) 

FRfiB^IAN  ▼.  McKAY.     (No.  812.) 

(Supreme  0)urt  of  Georgia.    Feb.  12,  1019.) 

(Syllahua  ly  the  Court ») 

liiNKS  AHD  Minerals   €ss>58— Oil  and  Gas 
Leass— Petition— Gknebal  Demxtbbbb. 

The  action  is  by  the  lessor  against  the  les- 
see for  the  cancellation  of  two  leases  to  the  oil 
and  gas  which  may  be  in  or  under  certain  de- 
scribed lands  in  Early  county,  this  state,  l^e 
ground  stated  in  the  petition  for  the  relief  pray- 
td  is  alleged  fraud  practiced  upon  the  lessor 
by  the  agent  of  the  lessee  in  procuring  the 
leases.  The  petition  alleges,  in  brief,  that  the 
plaintiff  had  no  knowledge  of  what  should  be 
embraced  in  leases  for  oil  and  mineral  deposits 
under  land,  or  the  prices  and  conditions  upon 
which  they  should  be  executed,  and  so  informed 
the  defendant's  agent,  and  stated  that  he  would 
have  to  rely  upon  the  agent's  representations  as 
to  such  matters;  that  the  agent  represented  to 
the  plaintiff  that  the  terms  of  the  leases  which 
plaintiff  executed  **were  in  accordance  with 
what  was  usual  in  such  cases,  and  were  in  ev- 
ery respect  reasonable" ;  tiiat  these  statements 
were  knowingly  false,  "for  that  it  was  provided 
in  each  of  said  leases  *  *  *  that  the  said 
defendant  is  to  have,  under  said  leases,  the 
rights  in  the  described  lands  conveyed  for  the 
term  of  twenty  years  from  the  date  of  the  leas- 
es, and  as  mudi  longer  as  the  premises  are  being 
drilled  or  operated  for  the  production  of  oil, 
with  the  right  in  the  grantor  to  declare  a  for- 
feiture unless  'one  producing  well  shall  have 
been  completed  on  the  premises  described  in 
such  lease  within  two  years  of  the  date'  of  said 
lease,  or  unless  the  grantee  should  pay  a  rental 
of  ten  cents  per  acre  per  year,  payable  quarter- 
ly in  advance,  so  that,  under  the  terms  of  said 
leases,  the  grantee  therein  could  perpetuate  the 
same  for  twenty  years  upon  the  payment  of  the 
mere  pittance  of  ten  cents  per  acre  per  year" ; 
that  this  stipulation  is  not  usual  and  reasonable 
in  such  cases,  as  plaintiff  has  learned  since  the 
execution  of  the  leases.  The  petition  alleges 
and  the  leases  show  that  the  plaintiff  should 
receive  a  given  percentage  <^  the  oil  produced. 
The  leases  were  dated  April  24,  1917,  and  the 
petition  to  cancel  them  was  filed  on  October  1, 
1917.  The  action  was  dismissed  on  demurrer, 
and  the  plaintiff  excepted.  Held:  The  terms, 
stipulations,  and  conditions  of  the  leases  are 
dear,  certain,  and  unambiguous;  there  is  no 
suggestion  that  the  plaintiff  is  not  a  man  of 
ordinary  intelligence,  able  to  read  and  fully 
understand  all  the  terms  of  the  leases,  which  ap- 
pear to  have  no  purely  technical  meaning  as 
applied  to  oil  leases;  nor  was  he  confronted 
with  any  sudden  emergency  which  threw  him 
off  his  guard ;  nor  was  there  any  trick,  artifice, 
or  deception  on  the  part  of  the  defendant's 
agent,  whereby  plaintiff  was  precluded  from  in- 
vestigating the  agenfs  representations,  or 
whereby  plaintiff  was  induced  to  execute  the 
leases  without  fully  acquainting  himself  by 
consideration,  or  advice  of  others,  with  their 
contents,  purport,  legal  and  practical  meaning 
and  effect  It  does  not  appear  that  any  stipula- 
tion between  the  parties  was  inadvertently  or 
fraudulently  omitted,  or  that  any  unintentional 


provision  was  inserted  through  fraud,  accident, 
or  mistake.  In  view  of  these  facts,  and  of 
many  decisions  of  this  court  under  like  circum- 
stances, it  was  not  error  to  sustain  the  general 
demurrer  to  the  petition. 

Error  from  Superior  (3ourt,  Early  County; 
W.  0.  WorrlU,  Judge. 

Action  by  Joseph  Freeman  against  R.  J. 
McKay.  >  General  demurrer  to  petition  sus- 
tained, and  plaintiff  brings  error.    Affirmed. 

h,  M.  Rambo,  of  Blakely,  for  plaintiff  in 
error. 

Glessner  &  Oollins,  of  Blakely,  for  defend- 
ant in  error. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
Justices  concur 


(148  Ga.  768) 
JOHNSTON  T.  (3HAMBERS.    (No.  1011.) 

(Supreme  (>)urt  of  Georgia.     Feb.  18,   1919.) 

f Syllabus  hy  the  Court.) 

Municipal  Corpobations  ^=s>142  —  Police 
CoifMissioNEB  —  Qualification  —  Membeb- 
ship  ON  Local  Dbaft  Boabd. 

Membership  on  a  local  board  created  under 
the  provisions  of  tiie  Selective  Draft  Act  pass* 
ed  by  Congress  on  May  18,  1917  (chapter  .15,  40 
Stat  76^  U.  S.  Rev.  St  Temp.  Supp.  1917,  p. 
61),  did  not  disqualify  the  member  from  holding 
the  position  of  police  commissioner  of  the  dty 
of  Atlanta,  under  the  provisions  of  the  charter 
of  that  municipality. 

EJrror  from  Superior  CJourt,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Quo  warranto  by  S.  It  Johnston  against 
Aldine  Chambers.  From  a  Judgment  for  de- 
fendant, plaintifif  brings  error.    Affirmed. 

Atkinson  &  Born,  of  Atlanta,  for  plaintiff 
in  error. 

Jos.  I/.  Mayson  and  Jas.  K.  Hiner,  both  of 
Atlanta,  for  defendant  in  error. 

BBCK,  p.  J.  Johnston  brought  quo  war- 
ranto proceedings  to  have  Chambers  declared 
ineligible  for  the  office  of  police  commission- 
er of  the  city  of  Atlanta,  and  to  oust  him 
from  that  office.  Upon  hearing  the  petition 
and  the  evidence,  the  judge  of  the  superior 
court  refused  the  application. 

It  is  provided  in  one  section  of  the  charter 
of  the  dty  of  Atlanta  that — 

"It  shall  be  unlawful  for  any  person  holding 
an  office  or  position  of  trust  or  emolument,  or 
regular  employment,  under  appointment  by  the 
President  of  the  United  States,  or  any  depart- 
ment of  the  federal  government  *  *  *  to 
occupy  or  hold  the  position  of  mayor,  alderman, 
or  councilman  of  the  city  of  Atlanta,  or  mem- 
bership on  any  executive  board  of  said  city,  or 
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any  other  office  or  posltioii  of  trust,  honor,  or 
emolument,  or  regular  employment  in  or  under 
said  city  government,  whether  said  office  or  posi- 
tion be  by  election  or  regular  appointment  dur- 
ing the  time  he  holds  said  federal  •••  of- 
fice or  position." 

It  Is  alleged  that  at  the  time  of  the  election 
of  Chambers  to  the  office  of  police  commis- 
sioner, and  at  the  time  of  his  induction  Into 
the  office,  he  held  '*an  office  under  the  gov- 
ernment of  the  United  States,  the  same  be- 
ing an  office  and  position  of  trust  and  emolu- 
ment under  the  United  States  government, 
that  is  to  say,  a  member  of  the  local  board 
of  division  No.  3  for  the  dty  of  Atlanta  In 
the  state  of  Georgia,  the  same  being  the 
board  of  exemption  from  military  service 
created  under  the  laws  of  the  United  States, 
and  the  said  defendant  being  commissioned 
thereto,  as  petitioner  Is  Informed  and  be- 
lieves, by  Hon.  William  M.  Ingraham,  Assist- 
ant Secretary  of  War  of  the  United  States, 
by  authority  of  the  President  of  the  United 
States";  and  that  Chambers  entered  up<m 
and  Is  still  discharging  the  duties  of  said  of- 
fice as  a  member  of  said  exemption  board. 
It  Is  contended  by  Johnston  that  the  fact 
that  Chambers  Is  a  member  of  the  exemption 
board  disqualifies  him  from  holding  the  office 
of  police  commissioner  of  the  dty  of  Atlanta, 
under  that  provision  of  the  diarter  which  is 
set  forth  above. 

With  this  contention  we  cannot  agree. 
Membership  in  one  of  the  exemption  boards 
provided  for  under  the  act  of  Congress  ap- 
proved May  18, 1917,  known  as  the  "Selective 
Draft  Act"  (diapter  16,  40  Stat  T6,  U.  S.  Rev. 
St.  Temp.  Supp.  1917,  pw  61),  is  not  such  an 
office  as  would  disqual^y  one  holding  the 
membership  from  holding  an  office  In  the 
city  of  Atlanta  under  the  provision  of  the 
charter  referred  to.  Membership  of  the  board 
is  in  its  nature  temporary  and  transitory, 
and  purely  for  an  emergency.  In  the  Selec- 
tive Draft  Act,  under  one  section  of  which 
the  local  board  referred  to  was  created,  the 
situation  or  condition  is  referred  to  as  "the 
existing  emergency."  Under  another  section 
of  the  act  it  is  provided  (referring  to  the  lo- 
cal and  district  boards  which  are  to  carry 
out  certain  of  the  provisions  of  the  act): 

''Such  boards  shall  be  appointed  by  the  Preri- 
dent,  and  shall  consist  of  three  or  more  mem- 
bers, none  of  whom  shall  be  connected  with  the 
military  establishment,  to  be  chosen  from  among 
the  local  authorities  of  such  subdivisions  or  from 
other  citizens  residing  in  the  subdivision  or  area 
in  which  the  respective  boards  will  have  juris- 
diction." 

And  under  the  terms  of  this  act  the  Presi- 
dent was  vested  with  authority  to  call  upon 
the  "local  authorities"  and  officials  of  the 
state  to  act  as  members  of  these  boards. 
The   duties  which  those  thus  called  upon 


were  expected  to  fulfill  were  of  a  patriotic 
nature,  from  which  a  citizen  eould  not  escape 
without  evading  his  patriotic  duty  to  aid  In 
a  temporary  emergency  his  country  and  his 
government,  in  selecting  and  organizing  an 
army  fit  for  the  high  and  imperious  duty 
confronting  it.  The  duties  which  these 
boards  were  called  upon  to  perform  were  of 
the  most  exalted  character,  but  they  were  as 
transitory  and  ephemeral  as  they  were  exalt- 
ed ;  and  it  was  the  duty  of  any  citizen  call- 
ed to  membership  upon  one  of  these  boards, 
whether  a  private  citizen  or  the  holder  of 
any  office,  to  lay  aside  aU  other  duties  for 
the  hour  and  respond  to  the  call.  The  court 
below  properly  denied  the  application. 

Judgment  affirmed. 

All  the  Justices  concur. 


(148  aa.  756) 
PEARI/STINB  V.  PBARIiSTlNH.     (No.  893.) 

(Supreme  Court  of  Georgia.     Feb.  13»  1919.) 
(Byltahiu  by  the  Court,) 

DiVOBOB    ^=ad4  —  "YOLUNTABT     SEPABATZOir 

AND  liiviNo  Apabt"  —  Wife's  Separatx 

DOKIGIXJD— STATXTTB. 

In  the  trial  of  an  action  for  divorce  brought 
by  a  wife,  the  court  instructed  the  jury  as  fol- 
lows:  '*If  you  find  there  has  been  a  voluntary 
separation  and  living  apart  between  these  two 
people,  then  the  domicile  of  this  plaintiff  is  not 
necessarily  that  of  her  husband.  It  is  contended 
that  the  plaintiff,  at  one  time,  was  a  resident  of 
the  state  of  New  York,  and  that  she  has  changed 
her  domicile."  The  error  assigned  upon  this 
instruction,  in  the  motion  for  a  new  trial  by 
the  husband,  was  that  it  was  not  supported  by 
the  evidence,  and  not  adjusted  to  the  facts  of 
the  case:  "(a)  Because  the  evidence  failed  to 
show  that  there  had  ever  been  a  voluntary  sepa- 
ration and  living  apart  between  the  plaintiff  and 
the  defendant;  (b)  because  the  uncontradicted 
evidence  showed  that  the  plaintiff  had  left  the 
def aidant  in  the  state  of  New  York ;  (c)  because 
the  evidence  failed  to  disclose  that  the  defendant 
ever  voluntarily  left  the  plaintiff;  and  (d)  be- 
cause the  evidence  disclosed  that  after  the  plain- 
tiff had  left  the  home  in  New  York,  in  which 
she  had  been  living  after  the  occasion  of  the 
alleged  cruel  treatment,  she  then  maintained 
an  action  begun  in  New  York  state  for  separa- 
tion, and  this  action  was  still  pending  at  the 
time  she  alleges  she  came  to  Georgia  and  there 
made  up  her  intention  to  become  a  resident  of 
this  state."  Our  statute  provides:  '*The  domi- 
cile of  a  married  woman  shall  be  that  of  her 
husband,  except  in  two  cases:  (1)  Of  voluntary 
separation  and  living  apart.  (2)  Of  a  pending 
application  for  divorce.  In  which  case  her 
domicile  shall  be  determined  as  If  she  were  a 
feme  sole."  CivU  Code  1910,  {  2183.  The 
words  "voluntary  separation  and  living  apart," 
as  employed  in  the  statute,  do  not  necessarily 
mean  a  mutual  agreement  for  a  separation;  for, 
where  the   husbai^d   has   been  guilty  of  such 
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dereliction  of  duty  in  the  marital  relation  as  en- 
titles the  wife  to  have  It  either  partially  or 
totally  dissolved,  she  may  acquire  a  separate 
domicile  of  her  own  for  the  purpose  of  confer- 
ring jurisdiction  on  the  proper  tribunal  in  a  pro- 
ceeding for  divorce  or  separation.  14  Cyc.  848» 
and  a  number  of  cases  there  cited,  among  them 
Cheever  v.  Wilson,  76  U.  S.  (9  WalL)  108  (6), 
19  U  Ed.  604.  To  the  same  effect  is  William- 
son V.  Osenton,  232  U.  S.  619,  34  Sup.  Ct  442, 
58  L.  Ed.  758.  To  the  like  effect,  see  6  Rose's 
Notes  U.  S.  R.  (Rev.  Ed.)  943,  where  there  is  a 
collation  of  numerous  cases  on  the  same  line  as 
those  above  cited. 

None  of  the  assignments  of  error  upon  the  in-' 
struction  excepted  to  is  meritorious.  The  evi- 
dence on  the  controlling  issues  in  the  case  was 
conflicting.  The  jury  in  their  discretion  believed 
the  evidence  submitted  in  behalf  of  the  plaintiff, 
and  it  cannot  be  held  that  the  court  erred  in  re- 
fusing a  new  trial. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Volun- 
tary Separation.] 

Error  from  Superior  Court,  Chatham 
County ;  P.  W.  Meldrim,  Judge. 

Action  for  divorce  by  Phoebe  Pearlstlne 
against  A.  S.  Pearlstlne.  Judgment  for 
plaintiff,  motion  for  new  trial  overruled,  and 
defendant  brings  error.    Affirmed. 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  plaintiff  in  error. 

Morris  H.  Bernstein,  of  Savannah,  for  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur ;  ATKINSON,  J.,  specially. 


<14S  Ga.  699) 

MtiTUAL  BEN.  LIFE  INS.  CO.  v. 
DRISKAL.     (No.  885.) 

(Supreme  Court  of  Geor^^     Feb.  12,  1919.) 

(SyUahus  hy  the  Court,) 

JtjDoicsNT  ^=s>572(2)— Res  Jxtdicata— Deci- 
sion OT  Demubreb— Merits  of  Case. 
In  an  action  upon  a  life  insurance  policy, 
the  petition  was  dismissed  upon  special  demur- 
rer, which  ruling  was  aflSrmed  by  this  court. 
144  Ga.  534,  87  S.  E.  668.  Subsequently  the 
plaintiff  brought  a  second  action  on  the  same 
policy,  and  the  defendant  pleaded  the  judgment 
dismissing  the  former  action  as  res  adjudicata. 
The  trial  judge  who  passed  on  the  case  without 
a  jury  sustained  the  plea.  Upon  review  by  the 
Court  of  Appeals  the  judgment  of  the  trial 
court  was  reversed.  21  Gku  App.  777,  95  S.  E. 
268.  The  case  came  befiore  this  court  on  cer- 
tiorari. The  original  petition  having  been  dis- 
missed on  special  demurrer,  and  not  on  general 
demurrer  going  to  the  merits  of  the  case,  it 
was  properly  decided,  on  writ  of  error,  that 
the  trial  judge  erred  in  sustaining  the  plea  of 
res  adjudicata;    and  that  decision  is  affirmed. 


Oertiorari  from  €k>urt  of  Appeala 

Action  by  Ella  Driskal  against  the  Mutual 
Benefit  Life  Insurance  Gompany.  Plea  of 
res  adjudicata  sustained,  and,  from  a  judg- 
ment of  the  Court  of  Appeals  reversing  the 
judgment  of  the  trial  court,  the  defendant 
brings  certiorari.     Affirmed. 

Btewster,  Howell  ft  Heyman  and  Mark 
Bolding,  all  of  Atlanta,  for  plaintiff  in  error. 

Sibley  &  Sibley,  of  MiUedgevUle,  for  de- 
fendant in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(148  Ga.  708) 
KIRKPATRICK  v.  HOLLAND.     (No.  1008.) 

(Supreme  Ck)urt  of  Georgia.     Feb.  12,  1919.) 

(Syllahus  by  the  Court.) 

BQurrr  ^=s>39(l)  —  Injunction  <&=>118(4)  — 
PBOSECTJTiaN  OF  STJri>->rxniiSDicTioN— B^ltLI* 
Rblivf. 

"Equity  seeks  always  to  do  complete  justice, 
and  having  the  parties  before  the  court  right* 
fully,  it  will  proceed  to  give  full  relief  to  all 
parties  in  reference  to  the  subject-matter  of 
the  suit,  provided  the  court  has  jurisdiction  for 
that  purpose.'*  Markham  v.  Huff,  72  Ga.  874. 
Applying  this  principle  to  the  facts  as  alleged 
in  the  petition  in  the  instant  case,  the  plaintiff 
should  have  been  allowed  to  maintain  the  action, 
and  it  should  not  have  been  dismissed  upon  gen- 
eral demurrer. 

Error  from  Superior  €k>urt,  Fulton  County ; 
Geo.  L.  BeOl,  Judge. 

Action  by  W.  W,  Kirkpatrick  against  J.  H. 
Holland.  Demurrer  to  petition  sustained, 
and  i>etition  dismissed,  and  plaintiff  excepts 
and  brings  error.    Reversed. 

Kirkpatrick  brought  bis  petition  against 
Holland,  wbo  filed  a  demurrer,  which  demur* 
rer  the  court  sustained,  and  dismissed  the  ae^ 
tlon.  To  this  order  the  plaintiff  excepted. 
The  petitioner  showed  that  the  defendant 
had  filed  suit  against  petitioner  in  the  munic- 
ipal court  of  Atlanta  to  recover  the  sum  of 
^90,  with  interest,  which  defendant  claimed 
to  have  paid  petitioner  under  a  contract  of 
sale  of  certain  land;  that  petitioner  de^ 
murred  to  that  suit,  and  answered,  denying 
liability ;  that  the  demurrei^  to  that  suit  was 
overruled;  that  on  the  trial  judgment  was 
rendered  in  favor  of  petitioner;  and  that  a 
new  trial  was  granted,  and  the  case  was  in 
order  for  trial  again  in  the  municipal  courts 
It  is  further  alleged  that  the  petitioner  holds 
purchase-money  notes  against  the  defendant, 
In  the  principal  sum  of  $710,  growing  out  of 
the  same  contract  set  up  by  the  defendant 
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in  his  suit  in  the  municipal  court ;  that  it  is 
the  right  of  petitioner  to  file  a  cross-action 
in  the  municipal  court  and  recover  upon  said 
notes  in  the  same  action  brought  against  him 
by  the  defendant,  but  that  on  account  of  the 
limited  Jurisdiction  of  the  municipal  court, 
which  does  not  exceed  $500  in  amount,  peti- 
tioner cannot  file  his  cross-action  upon  the 
notes;  and  that  in  order  to  obtain  full  re- 
lief it  is  necessary  for  him  to  invoke  the  aid 
of  a  court  of  equity,  procure  a  restraining 
order  against  the  prosecution  of  the  suit  in 
the  municipal  court,  and  have  all  the  issues 
between  the  parties  adjudicated  in  the  equi- 
table proceeding. 

Green,  Tilson  &  McKinney,  of  Atlanta,  for 
plaintiff  in  error. 

Burress  &  Dlllard,  of  Atlanta,  for  defend- 
ant in  error. 


BECK,  P.  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that  the  court 
erred  in  sustaining  the  general  demurrer  in 
this  case.  Holland,  the  plaintiff  in  the  pend- 
ing suit  in  the  municipal  court,  had  sued 
Kir kpa trick  to  recover  certain  payments 
made  upon  the  purchase  price  of  a  lot  of 
land.  He  claimed  in  that  suit  that  the  ven- 
dor, Kirkpatrick,  could  not  comply  with  his 
undertaking  in  the  bond  for  title,  relating 
to  the  laying  of  certain  sidewalks  and  the 
improvement  of  the  street,  and  the  laying 
of  certain  mains  and  sewers  without  cost 
to  the  purchaser;  that  he  was  therefore 
entitled  to  recover  the  money  which  had  been 
paid  on  the  purchase;  and  that  the  bond  for 
title  had  been  tendered  back  to  Kirkpatrick, 
accompanied  with  the  demand  that  Kirkpat- 
rick return  to  Holland  the  unpaid  notes  for 
the  purchase  money.  If  the  case  in  the 
municipal  court  should  be  tried  and  gained 
by  Kirkpatrick,  he  would  still  have  to  bring 
another  suit  In  a  court  having  Jurisdiction 
of  the  amount  to  enforce  a  demand  against 
the  defendant.  The  petitloner'a  claim,  that 
the  defendant  is  indebted  to  him  $710  upon 
the  promissory  notes,  and  the  issue  made  by 
the  suit  against  the  present  plaintiff  in  the 
municipal  court,  can  all  be  adjudicated  in 
this  one  case  when  the  defendant,  Holland, 
shall  have  filed  his  answer  and  raised  the 
issues  of  fact  which  he  seeks  to  have  adjudi- 
cated in  the  suit  in  the  municipal  court.  And 
this  full  and  complete  relief  can  be  afforded 
to  both  of  these  parties  In  the  one  action. 
Why  have  two  trials,  when  one  in  the  su- 
perior court  will  end  the  entire  controversy 
between  these  litigants,  especially  where  the 
demands  of  each  grow  out  of  the  same  trans- 
action? Lewis  V.  State,  33  6a.  132;  Na- 
tional Bank  of  Athens  v.  Carlton,  96  Ga.  469, 
23  S.  B.  388  (3). 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(148  Ga.  757) 

NATIONAL  LIFE  INS.  CO.  OF  VERMONT 

V.  BECK  &  GREGG  HARDWARE  CO. 

et  aL     (No.  932.) 

(Supreme  Court  of  Georgia.     Feb.  13,   1919.) 

(Syllabus  hy  the  Cowt.) 

1.  Insurance  «=»121,  203— Life  Insubance— 
Absionability. 

On  June  4,  1907,  the  National  Life  Insur- 
ance Company  of  Vermont  issued  a  ''renewable 
term  policy"  on  the  life  of  Martin  H.  Roop  pay- 
able to  "the  executors,  administrators,  or  assigns 
of  the  insured,"  for  a  stated  amount  in  con- 
sideration of  specified  premiums.  Tlie  contract 
of  insurance  contained  the  clause:  '*The  insured 
may  renew  this  policy  for  further  periods  of  ten 
years  each,  without  medical  examination  (pro- 
vided there  has  been  no  lapse  in  the  payment  of 
premiums),  by  written  notice  to  the  company  at 
its  home  office  before  the  expiration  of  any 
period  of  the  insurance  hereunder,  and  by  the 
payment  in  each  year,  on  the  dates  above  speci- 
fied, of  the  premium  for  the  age  attained  by 
the  insured  at  the  beginning  of  any  such  re- 
newal period  in  accordance  with  the  table  of 
rates  on  the  back  hereof."  On  September  21, 
1907,  the  insured  made  a  written  assignment  of 
the  policy  to  Beck  &  Gregg  Hardware  Company, 
as  collateral  security  for  a  debt,  which  assign- 
ment was  acknowledged  by  the  insurer,  in  writ- 
ing entered  thereon,  to  be  "received  and  original 
filed  this  27th  day  of  September  A.  D.  1907, 
assuming  no  responsibility  as  to  its  validity." 
The  assignment  was  of  "all  my  right,  title,  and 
interest  in  and  to  said  policy  or  contract  of 
insurance  (except  that  the  cash  value  of  all  divi- 
dends from  the  surplus  apportioned  to  this  con- 
tract may  be  used  by  the  insured)  subject  to 
all  of  its  conditions  and  to  the  rules  and  regu- 
lations of  the  said  National  Life  Insurance 
Company."  Held,  the  "assigns"  of  the  insured 
being  included  among  the  beneficiaries  of  the 
policy,  the  contract  should  be  construed  as  con- 
templating assignment  by  the  insured,  and  it 
was  assignable.  Rylander  v.  Allen,  125  Ga.  206» 
53  S.  K  1032,  6  L.  R.  A.  (N.  S.)  128,  6  Ajin. 
Cas.  355. 

2.  Insuranox  ^sp213^-iLifb  Insurance — ^As- 
signment OF  PoLiCT— "Aix  Right,  Title, 
AND  Interest." 

The  assignment  of  "all  my  right,  title,  and 
interest  in  and  to  said  policy  or  contract  of  in- 
surance," as  employed  in  the  written  assignment, 
was  an  assignment  of  every  right  the  insured 
had  under  the  policy,  including  the  right  to 
maintain  the  life  of  the  policy  by  payment  of 
premiums,  and  to  make  a  written  demand  for 
renewal  of  the  policy  for  ten-year  periods. 

3.  Insurance  ^=s»219— Contract  or  Lira  In* 

SURANCB— REFUaAL  OF  EXTENSION. 

When  the  company  refused  to  grant  such 
extension  after  demand  and  compliance  with  the 
stipulated  conditions  as  to  payment  of  premiums, 
specific  performance  at  the  instance  of  the  as- 
signee was  an  available  remedy. 

4.  Pleading  «=»64(1>— Multifarioubnes^- 
Alternativb  Prater. 

A  suit  instituted  by  the  assignee  for  specific 
performance  against  the  company  and  the  as- 
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aigj&or,  which  contained  an  alternatiTe  prayer 
for  damages  on  account  of  premiums  paid  by  the 
assignee  on  faith  of  the  assignment,  was  not 
multifarious. 

5.  Specific  Perfobhance  09*  Instjbance  Cozt- 
TBAor— Judgment. 

Applying  the  principles  announced  in  the 
preceding  notes,  there  was  no  error  in  overruling 
the  demurrer  to  the  petition,  and  in  rendering 
judgment  for  the  plaintiff  upon  the  trial  of  the 
case  submitted  to  the  judge  without  the  inter- 
vention of  the  jury  on  the  agreed  statement  of 
facts. 

Fish,  O.  J.,  and  George,  J.,  dissenting. 

« 

Error  from  Superior  Court,  E^ilton  County ; 
Geo.  L.  Bell,  Judge. 

Suit  for  specific  performance  by  the  Beck 
&  Gregg  Hardware  Company  and  others 
against  the  National  Life  Insurance  Company 
of  Vermont.  Demurrer  to  petition  overruled 
and  judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 

Reuben  R.  Arnold  and  Ronald  Ransom, 
both  of  Atlanta,  for  plaintiff  in  error. 

Rosser,  Slaton,  Phillips  ft  Hopkins  and 
Dorsey,  Shelton  &  Dorsey,  all  of  Atlanta,  for 
defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  G.  J.,  and 
GEORGE,  J.,  who  dissent 


(148  Ga.  698) 

DBATON  V.  DAY.     (No.  879.) 

(Supreme  Court  of  Georgia.    Feb.  12,  1910.) 
(Syllabus  hy  the  Court.) 

1.  APFBAL  and  EBBOB  ^=3»781(1)— REVBBSAIr— 

Costs. 

J.  F.  Day  instituted  an  action  of  complaint 
for  land,  and  for  mesne  profits  alleged  to  be  of 
the  yearly  value  of  $25,  against  Marcena  Majors. 
The  defendant  set  up  a  judgment  setting  apart 
the  land  as  dower  from  her  deceased  husband's 
estate.  At  the  conclusion  of  the  evidence  at  the 
trial,  the  plaintiff  disclaimed  all  right  of  mesne 
profits,  and  a  verdict  was  directed  in  his  favor 
for  the  land.  The  defendant  made  a  motion  for 
new  trial,  and  excepted  to  the  judgment  over- 
ruling the  same.  While  the  case  was  pending  in 
the  Supreme  Court  the  plaintiff  in  error  died, 
and  the  administrator  upon  her  estate  was 
made  a  party  plaintiff  in  error.  Upon  the  call 
of  the  case  for  hearing  the  defendant  in  error 
moved  to  dismiss  the  writ  of  error,  on  the 
ground  that  the  dower  estate  had  terminated 
and  no  interest  passed  to  the  administrator.  In 
response  to  the  motion  it  was  not  made  to  ap- 
pear that  the  estate  of  the  widow  had  any  fur- 
ther interest  in  the  property  or  other  property 
right  involved.  Held: 
Under  the  circumstances  a  reversal  of  the 


judgment  could  not  affect  any  right  otiier  than 
the  payment  of  costs. 

2.  Appeal  and  Ebbob  ^s»781(1)— Dbniai.  of 
New  Tbial— Rbveb8AI/~Co8TS. 

The  judgment  refusing  a  new  trial  will  not 
be  reversed  merely  to  enable  the  movant  to  re- 
cover costs.  Tabor  v.  Hipp,  136  Ga.  123,  70 
S.  B.  886.  Ann.  Cas.  19120,  246;  Carter  v. 
Gabrels,  136  Ga.  177,  71  S.  E.  3 ;  A.  &  W.  P. 
R.  Co.  V.  Golightly,  148  Ga.  582,  97  S.  E.  516. 
Accordingly  the  motion,  to  dismiss  must  pre- 
vail. 

Error  from  Superior  Conrt,  Forsyth  Coun- 
ty;  N.  A.  Morris,  Judge. 

Action  by  J.  F.  Day  against  Marcena  Ma- 
jors. Verdict  directed  for  plaintiff,  motion 
for  new  trial  overruled,  and  defendant  ex- 
cepts and  brings  error,  and  after  her  death 
N.  G.  Deaton,  her  administrator,  was  made 
a  party  plaintiff  in  error.  Writ  of  error  dis- 
missed. 

H.  L.  Patterson,  of  Cumming,  for  plaintiff 
in  error. 

Geo.  P.  Gober  and  W.  I.  Heyward,  both  of 
Atlanta,  and  C.  L.  Harris,  of  Gumming,  for 
defendant  in  error. 

ATKINSON,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(148  Ga.  768) 
FORDHAM  V.  STATE.     (No.  941.) 

(Supreme  Court  of  Georgia.     Feb.  13,  1919.) 

(Syllahus  hy  the  Court,) 

1.  Judges  «=>47(1)— Qualification— Formeb 
Action  as  AnoBNEY. 

The  fact  that  an  attorney  at  law  instituted 
a  number  of  suits  in  favor  of  the  holders  of 
certain  promissory  notes,  to  whom  the  notes  had 
been  transferred  by  a  bank  as  collateral  se- 
curity, against  the  makers  of  the  notes  and  the 
bank,  in  which  it  was  alleged  that  the  bank  was 
insolvent,  did  not  disqualify  the  attorney,  after 
severance  of  his  relation  with  the  case  and  sub- 
sequent elevation  to  the  bench,  from  presiding 
as  judge  at  the  trial  of  an  officer  of  the  bank 
indicted  under  Pen.  Ck)de  1910,  {  204,  charging 
that  the  bank  had  become  insolvent  while  de- 
fendant was  such  officer. 

2.  Criminal  Law  ^=5>1151— Denial  of  Con- 
tinuance —  Discbetion  or  Tbial  Coubt  — 
Review. 

A  motion  for  a  continuance  is  addressed  to 
the  sound  legal  discretion  of  the  court,  and  his 
judgment  overruling  the  motion  will  not  be  dis- 
turbed unless  it  appears  that  there  was  a  mani- 
fest abuse  of  his  discretion.  Under  the  evi- 
dence submitted  in  support  of  the  motion  to 
continue,  there  was  no  abuse  of  discretion  in 
refusing  the  motion.  Leathers  ▼.  Leathers,  132 
Ga.  211,  63  S.  E.  1118 ;  Carter  v.  Pitts,  125  Ga. 
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798,  54  a  E.  6d5;  Dale  ▼.  Beadey,  141  6a. 
694,  81  S.  E.  849. 

3.  Just  ^=>90  ~  Disqualification  —  Rela- 
tionship. 

On  the  trial  of  a  case  of  the  character  men- 
tioned in  the  first  beadnote,  a  juror  who  is 
related  within  the  prohibited  degrees  to  a  stock* 
holder  or  depositor  in  the  insolvent  bank  is  dis- 
qualified. Pen.  Code  1910,  {  999,  par.  4;  Bank 
of  the  University  v.  Tuck,  107  Ga.  211,  33  S. 
E.  70;    McElhanson  y,  SUte,  99  Ga.  672,  26 

5.  E.  501;  Moore  v.  Farmers',  etc.,  Ins.  Ga, 
107  Ga.  199,  33  S.  E.  66 ;  Lyens  ▼.  State,  133 
Ga.  600,  66  S.  E.  792. 

4.  Constitutional  Law  ^=s>260,  266  — Due 
Process  of  Law  — Equal  Pbotection  of 
THE  Laws  —  Punishment  of  Officers  of 
Insolvent  Bank. 

Section  204  of  the  Penal  Code  of  1910, 
which  declares  that  *'every  insolvency  of  a 
chartered  bank,  or  refusal  or  failure  to  redeem 
its  billa  on  demand,  either  with  specie  or  cur* 
rent  bank-bills  passing  at  par  value,  shall  be 
deemed  fraudulent,  and  the  president  and  di- 
rectors shall  be  severally  punished  by  imprison- 
ment and  labor  in  the  penitentiary  for  not  leas 
than  one  year  nor  longer  than  ten  years:  Pro- 
vided, that  the  defendant  may  repel  the  pre^ 
sumption  of  fraud,  by  showing  that  the  affairs 
of  the  bank  have  been  fairly  and  legally  ad- 
ministered, and  generally  with  the  same  care 
and  diligence  that  agents,  receiving  a  commis- 
sion for  their  services,  are  required  and  bound 
by  law  to  observe;  and  upon  such  showing  the 
jury  shall  acquit  the  prisoner" — ^is  not  violative 
of  the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States  on  the  ground  that 
it  denies  to  persons  indicted  thereunder  due 
process  of  law  or  equal  protection  of  the  law. 
Griffin  v.  State,  142  Ga.  636,  83  S.  E.  640,  L. 
R.  A.  19150,  716,  Ann.  Cas.  1916C,  80. 

(a)  The  decision  of  McFarland  v.  American 
Sugar  Refining  Co.,  241  U.  S.  79,  86  Sup.  Ct 
498,  60  L.  Ed.  899,  dealt  with  a  statute  which 
was  construed  differently  from  the  construction 
placed  upon  Pen.  Code  1910,  f  204,  by  this 
court  in  Griffin  ▼.  State,  supra;  and  while,  on 
the  construction  placed  upon  the  different  stat- 
utes, the  results  were  not  the  same,  there  was 
no  conflict  of  principle  in  the  rulings  in  the 
two  cases. 

(b)  There  was  no  error  in  overruling  the  de- 
murrer to  the  indictment. 

6.  Motion  fob  New  Tbial. 

The  grounds  of  the  motion  for  new  trial,  re- 
lating to  rulings  upon  admissibility  of  evidence, 
to  the  charge  of  the  court,  other  than  that  dealt 
with  in  the  note  next  following,  and  to  the  re- 
fusal to  charge,  in  so  far  as  they  were  sufficient 
to  present  any  question  for  decision,  show  no 
cause  for  reversal. 

6.  Banks  and  Banking  $=»84r-lNSOLVENCT 
—Criminal  Liability  of  Officers— Capi- 
tal Stock. 
The  capital  stock  of  a  bank  issued  and  paid 
for  is  not  a  liability  that  should  be  included 
and    taken    into    account    in    determining    the 
question  of  solvency  or  insolvency  of  the  bank, 
on  the  trial  of  one  of  its  officers  indicted  under 
Pen.  Code  1910,  §  204. 


Error  from  Superior  Court,  Wheeler  Coun- 
ty;  D.  A.  R  Crum,  Judge. 

J.  B.  Fordham  was  prosecuted  for  being  an 
officer  of  a  bank  when  It  became  fraudulently 
insolvent,  and  from  the  Judgment  he  brings 
error.    Reversed. 

Jas.  K.  Hines,  of  Atlanta,  and  W.  W.  Ben- 
nett, of  Baxley,  for  plaintiff  in  error. 

S.  D.  Dell,  Sol.  Gen.,  pro  tem.,  of  Hazle- 
hurst,  for  the  State. 

ATKINSON,  J.  [1-5]  1-5.  The  rulings  an- 
nounced in  the  first  five  headnotes  do  not  re- 
quire elaboration. 

[6]  6.  The  indictment  charged  that  the 
bank  did  "become  fraudulently  insolvent,'* 
while  the  defendant  was  an  officer  thereof; 
and  a  material  question  was  whether  the 
bank  was  Insolvent  within  the  meaning  of  the 
Penal  Code,  $  204,  quoted  in  the  fourth  head- 
note    The  judge  charged: 

'The  stock  of  a  bank  issued  and  paid  for  ia 
a  liability  that  should  be  included  and  taken 
into  account  in  determining  the  question  of  8ol« 
vency  or  insolvency.' 


»» 


Error  was  assigned  upon  this  charge,  on 
the  ground  that  it  did  not  state  the  law.  A 
similar  charge  was  involved  in  Spence  ▼. 
State,  20  Ga.  App.  61,  92  S.  E.  656.  The  ma- 
jority  ruled  that  the  assignment  of  error 
based  on  the  ground  of  the  motion  for  new 
trial  complaining  of  the  charge  had  been 
abandoned,  and  did  not  rule  upon  the  ques- 
tion. Judge  George  filed  a  specially  concur- 
ring opinion,  holding  that  the  assignment  of 
error  was  not  abandoned,  and  stating  rea- 
sons why  the  charge  was  erroneous.  In  the 
course  of  his  opinion  It  was  said: 


i«i 


Does  this  charge  lay  down  a  correct  test  by 
which  the  solvency  of  a  chartered  bank  is  to  be 
determined?  Is  a  bank  solvent  only  when  its 
assets  are  sufficient  to  pay  not  only  its  cred- 
itors, including  depositors,  but  its  stockholders 
as  well?  If  this  rigid  test  is  to  be  applied,  ev- 
ery bank,  immediately  upon  its  organizatioo. 
will  be  found  to  be  insolvent.  E^imiture  and 
fixtures  and  general  supplies  must  be  purchased 
by  every  bank  commencing  business.  A  newly 
organised  bank  would  hardly,  in  any  case,  be 
able  to  dispose  of  its  furniture  and  fixtures,  to 
say  nothing  of  its  general  supplies,  at  cost. 
The  officers  and  directors  of  a  bank  usually 
own  a  large  part  of  its  capital  stock.  It  ia 
stretching  the  law  too  far  to  say  that  bank 
officers  and  directors  owning  a  large  percentage 
of  the  stock  of  the  bank  become  criminals  the 
moment  its  assets  fall  below  its  liabilities,  in- 
cluding the  liability  of  the  bank  upon  the  stock 
held  by  such  officers  and  directors.  The  in- 
dividuid  stockholders  and  the  corporation  are 
not  one  and  the  same,  it  is  true;  but  if  the 
officers  of  a  bank,  who  own  practically  its  en- 
tire capital  stock,  are  able  to  pay,  out  of  its 
assets,  all  creditors  of  the  bank,  they  ought  nei- 
ther to  be  presumed  nor  held  guilty  of  the 
offense  declared  in  section  204  if  the  assets  of 
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the  baak  are  insufficient  to  pay  titie  stockhold* 
«r8y  including  themselves.  If,  on  account  of  the 
fraudulent  acts  of  the  officials,  the  assets  of 
the  bank  are  insufficient  to  pay  the  general  cred- 
itors of  the  bank,  including  the  depositors,  such 
officials  are  criminally  liable.  If,  through  the 
criminal  conduct  of  the  officers  and  directors  of 
the  bank,  its  capital  stock  is  impaired,  the  stock- 
holder has  his  recourse  against  such  officials 
under  other  sections  of  our  Penal  Code.  The 
capital  stock,  it  is  true,  is  both  an  asset  and 
A  liability  upon  the  civil  side  of  the  law,  but 
to  regard  the  stock  as  a  liability  in  determin- 
ing the  solvency  of  a  bank  under  the  Penal 
Code  section  referred  to  is,  in  the  opinion  of 
the  writer,  untenable.  No  consideration  of  pub- 
lic policy  requires  such  a  construction  of  this 
section  of  the  Code.  The  stockh<dders  in  a 
banking  corporation  become  such  for  pecuniary 
gain  to  themselves.  In  no  other  corporation 
are  stockholders,  by  any  section  of  the  Code, 
given  the  benefit  which  the  charge  of  the  trial 
court  in  this  case  affords  the  holders  and  own- 
ers of  bank  stock.  Sound  public  policy  will 
protect  the  owners  of  bank  stock  no  further 
than  the  owner  of  any  other  corporate  stock. 
He  must  look  for  his  protection  to  the  embess- 
slement  statutes  and  other  statutes  enacted  for 
bis  benefit,  and  to  the  honesty  of  the  officials 
of  his  own  choosing.  Further,  an  individual 
is  not  considered  insolvent  so  long  as  he  is  able 
to  pay  his  creditors.  A  corporation  should  not 
be  considered  insolvent  so  long  as  the  corpora- 
tion is  able  to  pay  out  of  its  assets,  including 
its  original  capital  stock,  pXl  of  its  creditors. 
The  stockholder  is  in  no  proper  sense  a  creditor 
of  the  bank.*' 

There  might  be  elaboration;  but  the  rea- 
soning there  stated  sufficiently  shows  that 
the  liability  of  a  bank  to  Its  stockholders  on 
shares  of  stock  fully  paid  for  should  not  be 
taken  Into  account  as  a  debt  of  the  bank  in 
ascertaining  its  Insolvency  within  the  mean- 
ing of  the  statute,  which  is  highly  penal  and 
is  to  be  strictly  construed. 

Judgment  reversed. 

All  the  Justices  concur. 


(148  QSL,  767) 

COLSTON  NAT.  BANK  v.  HOWARD  et  al. 

(No.  904.) 

(Supreme  Court  of  Georgia.    Feb.  13, 1919.) 

(Syllahu9  ly  the  Court.) 
1.  Trial  ^=9253(1)— Ohaboe  or  C3oxmi^-OoB- 

BBCTNS88. 

"It  is  no  valid  ground  of  criticism  upon  a 
charge,  correct  and  proper  in  itself,  that  it  fails 
to  state  some  other  rule  or  principle  of  law 
pertinent  to  the  issues  of  the  ease."  Powers  v. 
State,  138  Ga.  624,  75  S.  R  651  (4). 

Applying  this  principle,  the  criticism  of  the 
charge  made  in  the  third,  fourth,  and  fifth 
grounds  of  the  motion  for  new  trial  show  no 
cause  for  reversaL 


2.  Chabqe  of  Court. 

The  charge  relative  to  the  purposes  for  which 
certain  reports  to  a  bank  and  a  commerdal 
agency  were  admitted  was  somewhat  confusing ; 
but,  considered  in  the  light  of  the  pleadings  and 
evidence  and  tlie  entire  charge,  it  did  not  so  re- 
strict the  purposes  for  which  the  evidence  could 
be  considered  as  to  show  cause  for  a  reversaL 

3.  Motion  fob  New  Triax<. 

Other  grounds  of  the  amended  motion  for 
new  trial  are  without  merit,  and  not  of  such 
character  as  to  require  special  mention. 

4.  Sufficiency  of  Eyidenob. 

The  evidence  was  suffi<^ent  to  support  the 
verdict,  and  there  was  no  error  in  refusing  the 
plaintiff's  motion  for  new  trial. 

Error  from  Superior  Court,  Fulton  CJounty; 
W.  D.  Ellis,  Judge. 

Action  by  the  Holston  National  Bank 
against  G.  P.  Howard  and  others.  Judgment 
for  defendants,  motion  for  new  trial  denied, 
and  plaintiff  brings  error.    Affirmed. 

R.  H.  Jones  and  Little,  Powell,  Smith  & 
Goldstein,  all  of  Atlanta,  for  plaintiff  in  error. 

Colquitt  &  Ck>nyers,  of  Atlanta,  for  defend- 
ants in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(148  Ga.  757) 
COLEMAN  et  aL  ▼.  LANCASTER.    (No.  919.) 

(Supreme  Court  of  Georgia.    Feb.  13,  191&.) 

fi^UlluOua  hy  the  Court.) 

1.  Execution    ^=s>53~-Judoment  fob  Debt- 
Security— Levt. 

An  execution  issued  upon  a  judgment  ren- 
dered for  a  debt  secured  by  a  deed  made  to 
realty  cannot  be  levied  upon  the  realty  con- 
veyed as  security  until  after  the  creditor  has 
executed,  filed,  and  had  recorded  a  deed  re- 
conveying  the  property  to  the  debtor;  and  a 
sale  of  the  property  made  under  a  levy  there- 
on, when  no  reconveyance  has  been  previously 
made,  filed,  and  recorded,  would  be  void. 
Coates  v.  Jones,  142  Ga,  237,  82  S.  E.  649.  Ap- 
plying the  ruling  just  announced  to  the  facts 
of  this  case,  the  court  erred  in  directing  a  ver- 
dict finding  the  property  levied  on  subject  to 
the  execution. 

2.  Appeal  and  £kuioB  ^=3>302(3)  —  Motion 
FOB  New  Tbial-^uffigienct. 

A  ground  of  a  motion  for  a  new  trial  com- 
plaining of  the  admission  of  "parol  evidence  of 
an  alleged  year's  support  ♦  ♦  ♦  in  the  prop- 
erty in  question,"  without  setting  forth  such 
evidence  or  its  substance,  presents  no  question 
for  adjudication. 

3.  Appeal  and  Erbob     €=»302(3)  —  Motion 

FOB  New  TriaI/— Sufficiency. 

A  ground  of  a  motion  for  a  new  trial  alleg- 
ing error  of  the  court  in  refusing  to  admit  a 
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certain  administrator's  deed  becanse  "the  de- 
cree in  equity  upon  which  same  was  based  did 
not  authorize  the  sale,"  where  neither  such  de- 
cree or  its  substance  was  set  forth  in  the  mo- 
tion, is  insufficient  to  raise  any  point  for  de- 
cision. 

4.  Motion  fob  New  Trial. 

None  of  the  other  grounds  of  the  motion  for 
new  trial  is  meritorious,  nor  is  such  as  to  re- 
quire further  discussion. 

Error  from  Superior  CJourt,  Burke  Coun- 
ty;  H.  G.  Hammond,  Judge. 

Executory  .process  by  Lizzie  Lancaster 
against  Mrs.  M.  E.  Coleman  and  others.  Ver- 
dict directed  finding  the  property  levied  on 
subject  to  the  execution,  and  defendants 
bring  error.     Reversed. 

E.  V.  Heath,  of  Waynesboro,  for  plaintiffs 
in  error. 

Brinson  &  Hatcher,  of  Waynesboro,  for  de- 
fendant in  error. 

FISH,  C.  J.    Judgment  reversed. 
All  the  Justices  concur. 


(148  Ga.  770) 

WILLIAMS  V.   AMERICAN   SLICING 
MACH.  CO.  et  aL     (No.  1037.) 

(Supreme  Court  of  Georgia.     Feb.  la,  1919.) 
(Syllabus  hy  the  Court  J 

1.   ASSIONliENTB  OF  EBBOR— DeHUBBEB  TO  AN- 
8WEB. 

The  assignments  of  error  based  on  the  re- 
fusal to  continue  the  case,  and  on  sustaining  the 
demurrer  to  portions  of  the  answer,  show  no 
error. 

2.  Bankbuptct  ^=»398(2)— "Judgment  fob 
Purchase  Money"— Action  in  Tort. 
Whore  the  seller  of  personal  property  brings 
an  action  in  trover  against  one  not  the  original 
purchaser,  to  recover  the  property  or  its  value, 
a  money  judgment  therein  is  not  a  "judgment 
for  purchase  money." 

Error  from  Superior  Court,  Carroll  Coun- 
ty;  G.  H.  Howard,  Judge. 

Petition  by  the  American  Slicing  Machine 
Company,  the  National  Cash  Register  Com- 
pany, and  Frank  W.  Burr  against  N.  A.  Wil- 
liams. Judgment  in  favor  of  plaintiffs,  and 
defendant  excepts  and  brings  error.  Judg- 
ment affirmed  in  part,  and  reversed  in  part. 

Smith  &  Smith,  of  CarroUton,  for  plain- 
tiff in  error. 

Buford  Boykln,  of  CarroUton,  for  defend- 
ants in  error. 

HILL,  J.  The  American  Slicing  Machine 
Company,  the  National  Cash  Register  Com- 


pany, and  Frank  W.  Burp  brought  an  equita- 
ble petition  against  N.  A.  Williams,  alleging 
that  he  was  Indebted  to  them  respectively  In 
certain  amounts  specified,  had  been  duly  ad- 
judged a  bankrupt  in  the  District  Court  of 
the  United  States,  and  that  in  the  bank- 
ruptcy proceedings  a  homestead  exemption 
had  been  set  apart  to  him  out  of  certain  nam- 
ed personal  property.  It  was  sought  to  en- 
join the  trustee  from  delivering  the  proper- 
ty so  set  apart  to  the  bankrupt,  and  to  have 
a  receiver  appointed  for  It,  In  order  that  it 
might  be  subjected  to  the  claims  of  petition- 
ers, who  averred  that  their  claim  was  supe- 
rior to  the  homestead  claim.  In  some  way 
the  American  Slicing  Machine  Company 
seems  to  have  been  eliminated  from  the  case, 
and  it  was  agreed  that  Burr  have  a  verdict 
subjecting  the  property.  No  objection  seems 
to  have  been  made  to  the  pleadings  on  the 
ground  of  misjoinder  of  parties  plaintiff. 

The  claim  of  the  National  Cash  Register 
Company  was  resisted,  but  a  verdict  In  Its 
favor  was  rendered,  and  a  decree  was  en- 
tered giving  to  that  plaintiff  a  judgment  In 
rem,  which  was  declared  to  be  a  lien  on  the 
property  set  apart  to  the  bankrupt  The  de- 
fendant excepted. 

[1,2]  The  petition  alleged  that  the  defend- 
ant was  indebted  to  the  National  Cash  Reg- 
ister Company  in  the  sum  of  |70,  plus  inter- 
est at  7  per  cent  since  December  16,  1915, 
"said  Indebtedness  being  due  for  one  register, 
and  being  judgment  rendered  by  the  city 
court  of  CarroUton  on  above  date."  In  para- 
graph 7  of  the  petition  it  was  alleged  that 
the  account  due  the  National  Cash  Register 
Company  was  for  the  purchase  price  of  "one 
cash  register  valued  In  his  homestead  exemp- 
tion at  $40.*'  It  appearea  In  the  evidence 
that  the  cash  register  in  question  had  been 
purchased  by  Williams  from  a  third  person; 
and  that  the  judgment  upon  which  the  com- 
pany declared  In  the  equitable  suit  was  ren- 
dered In  a  trover  suit  brought  by  the  com- 
pany In  the  city  court  of  CarroUton,  in  which 
it  was  alleged  that  Williams  was  In  posses- 
sion of  the  register,  that  It  was  the  property 
of  the  plaintiff  and  of  the  value  of  one  hun- 
dred dollars,  and  that  the  plaintiff  claimed 
title  thereto.  The  plaintiff  having  obtained 
judgment,  an  execution  for  the  sum  of  $70 
principal  was  Issued  thereon,  and  was  levied 
upon  the  cash  register  in  question,  which,  at 
the  sale  under  the  execution,  was  bought  by 
Williams  for  $40,  which  sum  was  credited  on 
the  execution;  and  the  deficiency  still  due 
thereon  was  the  basis  of  the  claim  to  a  judg- 
ment in  rem  against  the  exempted  property. 

In  order  for  the  superior  court  legally  to 
decree  a  lien  on  the  property  which  the  bank- 
rupt claimed  as  an  exemption,  the  daira 
which  the  plaintiff  was  urging  against  the 
bankrupt  must  have  been  one  which  was  su- 
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perior  to  the  bankrupt's  right  of  homestead 
under  the  laws  of  this  state.  In  the  present 
case  it  was  alleged  to  be  superior  to  the  ex- 
emption, on  the  ground  that  it  represented 
purchase  money  of  the  cash  register  which 
the  bankrupt  scheduled  among  his  assets. 
We  cannot  see,  however,  how  an  alternative 
Judgment  for  the  money  value  of  property  in 
an  action  for  tort,  which  is  the  character  of 
a  trover  suit,  can  be  said  to  be  in  any  sense 
a  Judgment  for  purchase  money.  Purchase 
money  is  defined  as  being  "the  original  debt 
or  consideration  which  the  purchaser  agrees 
to  pay  for  a  thing  in  money.**  See  Bouvier's 
Law  Die.  (3d  Ed.)  2772 ;  also  Taylor  v.  Al- 
len, 131  Ga.  416,  62  S.  E.  291,  in  which  it 
was  said  that  the  purchase  money  of  land 
included  only  the  actual  consideration  paid 
for  the  land.  In  Hoyt  v.  Van  Alstyne,  15 
Barb,  (N.  Y.)  568,  it  was  ruled: 

"Where  an  execution  is  issued  upon  a  judg- 
ment recovered  in  an  action  for  taking  personal 
property  without  the  consent  of  the  owner,  and 
converting  and  disposing  of  the  same,  such  ex- 
ecution la  not  to  be  considered  as  issued  on  a 
demand  for  the  purchase  money  of  the  property, 
so  as  to  bring  the  case  within  the  proviso  of 
the  first  section  of  the  exemption  actj 


»f 


In  the  present  case  it  does  not  appear  that 
N.  A.  Williams  ever  purchased  the  cash  reg- 
ister from  the  National  Gash  Register  Com- 
pany, or  that  there  was  any  privity  of  con- 
tract between  them.  On  the  contrary,  the 
only  evidence  of  any  dealings  between  them 
consists  in  the  proceedings  in  the  suit  in  tro- 
ver, in  which  the  company  was  suing  him  as 
a  tort-feasor,  to  recover  the  cash  register  or 
Its  value.  Certainly  a  judgment  rendered  In 
that  action  was  not  one  for  purchase  money. 

The  judgment  in  favor  of  Burr  was  based 
upon  notes  which  contained  a  homestead 
waiver,  and  was  rendered  by  consent  That 
part  of  the  judgment  decreeing  a  lien  in  his 
favor  against  the  exempt  property  Is  affirm- 
ed ;  but  the  judgment  is  reversed  in  so  far 
as  it  declares  a  lien  in  favor  of  the  National 
Cash  Register  Company  as  against  the  ex- 
emption set  apart  to  the  bankrupt. 

Judgment  affirmed  in  part,  and  reversed  in 
part 

All  the  Justices  concur. 


(23  Qau  App.  880) 

WYNNE,  Qerk  of  City  Court,  v.  SMITH, 
Solicitor.     (No.  9854.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  29,  1919.) 

(SyUdbuB  hy  the  CouriJ 

1.  FiNss   «=>ao  —  Disposition  —  Costs  in 
Ckihinal  Oases— ''Insolvent  Costs." 

The  costs  accruing  in  favor  of  the  clerk 
of  the  city  court  of  E^astman  in  criminal  cases, 
on  motions  for  new  trial  and  for  transmitting 


the  records  therein  to  this  court,  where  the  de- 
fendants have  been  convicted  and  the  judgment 
has  been  affirmed  by  this  court,  and  executions 
have  been  issued  against  the  defendants  pri- 
marily liable  therefor,  and  returns  of  nulla  bona 
made  thereon  by  the  ^eriff,  are  "insolvent 
costs,"  within  the  meaning  of  section  1113  of 
the  Penal  Code  of  1910,  and  as  such  are  entitled 
to  participate  in  the  fine  and  forfeiture  fund 
of  tiiat  court 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Insolvent  jGriminal 
Costs.] 

(Additional  Syllabus  ly  Bdiforiat  Btalf.) 

2.  Costs     <&=»292— Cbiminal    Pbocess— "Fi- 
nal TaiAii." 

Under  Pen.  Code  1910,  g  1105,  providmg 
that  costs  of  a  prosecution,  except  fees  of  his 
own  witnesses,  shall  not  be  demanded  of  a  de- 
fendant until  after  conviction  on  "final  trial," 
that  term  means  such  trial  in  the  court  having 
original  trial  jurisdiction  as  is  the  basis  of 
entry  of  judgment  finally  disposing  of  action 
in  that  court,  and  does  not  apply  to  proceed- 
ings in  appellate  court 

[ISd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Hearing  or  Trial.] 

Error  from  dty  Court  of  Eastman ;  O.  W. 
Griffin,  Judge. 

Action  by  Bob  Wynne,  Clerk  of  the  City 
Court  of  Eastman,  against  D.  D.  Smith,  Solici- 
tor. Judgment  for  defendant,  and  plaintifl? 
brings  error.    Reversed. 

J.  H.  Milner,  of  Eastman,  for  plaintiff  in 
error. 

D.  D.  Smith,  of  Eastman,  for  defendant  In 
error. 

JENKINS,  J.  No  question  Is  made  In  this 
case  as  to  the  correctness  of  the  items  con- 
tained in  the  bill  of  costs  presented  by  the 
clerk,  Qr  as  to  whether  the  items  are  proper- 
ly chargeable  as  costs,  but  the  sole  question 
to  be  determined  is  whether  or  not  insolvent 
costs  accruing  in  favor  of  the  clerk  in  crimi- 
nal cases  subsequent  to  conviction,  where  the 
judgment  is  affirmed,  are  to  be  treated  as 
"insolvent  costs"  within  the  meaning  of  sec^ 
tion  1113  of  the  Penal  Code  of  1910,  so  as  to 
be  entitled  to  participate  in  the  fine  and  for- 
feiture fund.  Section  1105  of  the  Penal  Code 
provides  that: 

"The  costs  of  a  prosecution,  except  the  fees 
of  his  own  witnesses,  shall  not  be  demanded  of 
a  defendant  until  after  conviction  on  final 
trial.  If  convicted,  judgment  may  be  entered 
up  against  him  for  all  costs  accruing  in  the 
committing  or  superior  courts,  and  by  any  offi- 
cer pending  the  prosecution.  The  judgment 
shall  have  a  lien  on  all  the  property  of  the  de- 
fendant from  the  date  of  his  arrest,  and  the 
clerk  shall  issue  an  execution,  on  the  judgment 
against  said  property.  The  court  may  also  di- 
rect the  defendant  to  be  imprisoned  until  all 
costs  are  paid.' 
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[1,  2]  It  Is  contended  by  the  defendant  that 
under  the  terms  of  this  section,  the  only  costs 
entitled  to  participate  In  the  fine  and  for- 
feiture fund  are  such  Insolvent  costs  as  ac- 
crue in  the  trial  court  up  to  the  time  of  con- 
viction in  that  court;  but  with  this  conten- 
tion we  cannot  agree.  Under  this  section  of 
the  Code,  no  Judgment  for  any  of  the  costs 
can  be  taken  until  after  conviction  on  final 
trial;  but  the  words  **flnal  trial,"  as  here 
used,  mean  "such  trial,  in  the  court  having 
original  trial  jurisdiction  of  the  case,  as  is 
the  basis  of  the  entry  of  judgment  finally  dis- 
posing of  the  action  in  such  court,  and  do 
not  apply  to  proceedings  in  an  appellate 
court"  Wynne  v.  Stonecypher,  146  Ga.  6, 
90  S.  E.  284.  It  was  also  held  in  that  case 
that: 

"Where  no  supersedeas  is  obtained,  the  derk 
of  the  trial  court  is  entitled  to  have  judgment 
awarded  against  the  defendant  for  the  costs  ac- 
cruing in  connection  with  his  prosecution  of  a 
writ  of  error  to  the  Court  of  Appeals  while  his 
case  is  pending  in  that  court" 

If  a  supersedeas  be  obtained  (as  was  done 
by  each  of  the  defendants  in  the  cases  now 
involved),  a  judgment  cannot  be  taken  for 
any  of  the  costs  until  the  case  is  disposed  of 
by  the  reviewing  court.  Thus,  at  the  first 
opportunity  which  the  clerk  had  for  taking 
a  judgment  for  his  costs,  the  costs  to  Which 
he  is  entitled  on  motions  for  new  trial  and  for 
transmitting  the  records  to  this  court  had 
already  accrued  In  the  court  below,  and  the 
Code  section  above  quoted  provides  that,  if 
the  defendant  is  convicted,  judgment  may  be 
entered  up  against  him  for  all  costs  accruing 
in  the  committing  or  superior  courta  Noth- 
ing in  this  section  limits  the  right  to  take  a 
judgment  for  costs  to  such  costs  only  as  ac- 
crue up  to  the  time  of  conviction  in  the  trial 
court,  but  to  the  contrary  it  provides  that 
upon  conviction,  judgment  may  be  entered 
up  against  the  defendant  for  aU  costs  accru- 
ing In  the  trial  court,  and  certainly  the  costs 
here  claimed  accrued  in  the  court  below. 

Section  1113,  supra,  is  as  follows; 

"In  cases  where  a  bill  of  indictment  is  pre- 
ferred and  not  found  true  by  the  grand  jury,  or 
where  a  defendant  shall  be  acquitted  by  a  jury, 
or  where  persons  liable  by  late  for  the  payment 
of  coat8  shall  be  unable  to  pay  the  same  [italics 
ours],  the  officers  severally  entitled  to  such 
costs  may  present  an  account  therefor  to  the 
judge  of  the  court  in  which  the  prosecutions 
were  pending,  which,  being  examined  and  al- 
lowed by  him,  he  shall  order  to  be  paid  in  the 
manner  prescribed  by  law,  and  such  account 
and  order  shall  be  entered  on  the  muiutes  of  the 
court." 

There  is  no  contention  in  this  case  that 
the  several  defendants  in  the  eases  in  which 
costs  are  claimed  are  not  "liable  by  law  for 
the  payment  of  such  costs,"  and  It  is  conced- 
ed that  they  are  "unable  to  pay  the  same," 
since  executions  have  been  issued  against  the 


several  defendants  primarily  liable  therefor, 
and  returns  of  nulla  bona  made  thereon  by 
the  sheriff.  How,  then,  can  it  be  said  that 
the  costs  claimed  are  not  insolvent  costs? 
In  this  section  of  the  Code  there  is  no  provi- 
sion whereby  the  only  costs  which  may  be 
considered  as  Insolrent  costs  are  those  accru- 
ing up  to  the  time  of  conviction  in  the  lower 
court,  and  it  would  seem  to  us  that  the  costs 
claimed  are  properly  so  chargeable,  and  as 
such  are  entitled  to  participate  in  the  fine  and 
forfeiture  fund.  Section  1114  of  the  Penal 
Code  provides  that: 

"Money  arising  from  fines,  or  collected  on 
forfeited  recognizances  in  the  superior  courts, 
or  for  a  violation  of  the  penal  laws,  shall  be 
first  applied  to  the  extinguishment  of  the  in- 
solvent lists  of  the  officers  bringing  it  into 
court  and  those  of  justices  and  constables  pro 
rata,  and  then  to  the  orders  of  former  officers 
in  proportion  to  their  claims." 

See,  also,  Mayor,  etc.,  of  Macon  ▼.  Hoge, 
71  Ga.  696y  688,  where  it  was  said  that  the 
state — 

"has  made  provision  to  compensate  all  her  of- 
ficers who  aid  in  the  administration  of  penal 
laws;  no  service  is  required  of  any  of  them, 
with  a  very  few  exceptions,  for  which  compen- 
sation is  not  provided." 

It  is  there  held  that: 

"The  officers  of  the  superior,  city  and  coimty 
courts  have  recourse  to  the  funds  arising  from 
fines  and  forfeitures  in  the  respective  courts,  to 
pay  costs  where  they  cannot  be  collected  from 
defendants  in  criminal  proceedings." 

We  are  of  the  opinion,  therefore,  that  the 
judge  erred  in  refusing  to  audit  and  approve 
the  clainEi  as  presented  by  the  clerk. 

Judgment  reversed, 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(28   Ga.  App.  376) 

SOUTHERN  EXPRESS  CO.  y.  STATa 

(No.  10132.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1919.) 

(Syllabus  by  the  Court,) 

1.  Intoxicatino  Liquors  ^svISS-^Offvnses 
— 'Tbarsfobtatior  . 

Under  the  act  passed  by  the  General  Assem- 
bly of  the  state  of  Georgia  at  its  extraordinary 
session  h^  iii  March,  1917,  pure  alcohol  for 
medicinal  purposes  cannot  be  legally  shipped 
from  one  point  to  another,  both  of  which  are 
in  the  state  of  Georgia.  ' 

2.  Intoxicating  Liquobs  <®=»138— Offenses 
—TKANSPOftTATTON— Possession  and  Con- 
trol. 

Under  the  law  referred  to  above,  the  act  of 
transporting  alcoholic  liquors  is  a  separate  and 
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distinct  offense  from  tfiat  of  having,  controlling^ 
tnd  possesidng  such  liquors* 

Stephens,  J^  dissenting. 

Error  from  Superior  Court,  Mitchell  Coun- 
ty ;  W.  M.  Harrell,  Judge. 

The  Southern  Express  Company  was  con- 
victed of  unlawfully  transporting,  and  of 
having  control  and  p.essession  of  Intoxicating 
liquors,  and  it  brings  error.    Affirmed. 

The  Southern  Express  Company  was  in- 
dicted for  a  violation  of  the  law  passed  by 
the  General  Assembly  of  the  state  of  Georgia 
at  its  extraordinary  session  held  in  March, 
1917  (Acts  Ex.  Sess.  1917,  p.  7).  The  Indict- 
ment contained  two  counts,  the  first  charg- 
ing that  the  Southern  Express  Company  **did 
then  and  there  transport,  ship,  and  carry 
from  Valdosta,  Ga.,  to  Camilla,  Ga.,  both  be- 
ing points  within  this  state,  spirituous,  vi- 
nous, malted,  fermented,  alcoholic,  and  in- 
toxicating liquors  and  beverages,  the  last- 
named  point,  to  wit,  Camilla,  Ga.,  being  in 
the  county  of  Mitchell,  and  said  defendants 
did  so  transport,  ship  and  carry  said  liquors 
and  beverages  in  the  said  county  of  Mitch- 
ell." The  second  count  alleged  that  said 
company  did  "unlawfully  and  with  force  and 
arms,  in  the  county  aforesaid,  have,  control, 
and  possess  spirituous,  alcoholic  and  intox- 
icating liquors."  The  case  was  submitted  to 
the  Judge  on  the  following  Agreed  statement 
of  facts: 

"The  Southern  Express  Company  was  a  cor- 
poration and  common  carrier  at  all  times  here- 
in mentioned.  In  April,  1917,  said  express 
company  received  for  transportation,  from  the 
Ma^hbum  Drug  Company,  which  was  at  all 
times  herein  mentioned  a  wholesale  druggist  of 
Valdosta,  Ga.,  at  said  Valdoata,  Ga.,  one  gallon 
of  pure  alc<^ol,  to  be  transported  by  said  South- 
cm  Express  Company  to  Dr.  H.  G.  Fussell  at 
Camilla,  Ga.,  and  did  transport  the  same  from 
said  Southern  Express  Company's  office  in  Val- 
dosta, Ga.,  to  its  office  in  Camilla,  Ga.,  in  Mitch- 
ell county.  Said  alcohol  was  not  delivered  by 
said  express  company  to  Dr.  Fussell,  but  was 
seized  in  the  office  of  said  express  company  by 
the  sheriff  at  Camilla,  Ga.  Dr.  Fussell  was  at 
aB  times  mentioned  herein  a  practicing  physi- 
cian of  Camilla,  Ga.,  but  was  not  a  pharmacist 
or  apothecary  holding  license  as  such  from  the 
state  board  of  pharmacy,  but  kept  a  stock  of 
drugs  and  medicines,  costing  at  wholesale  from 
$100  to  $200  in  his  office  at  Camilla,  Ga.,  for 
use  in  putting  up  his  own  prescriptions  and  dis- 
pensing medicines  from  his  own  office;,  and  in 
his  practice  of  his  profession  as  a  doctor  of 
medicine;  and  said  alcohol  was  wanted  by  him 
for  medicinal  purposes  in  connection  with  said 
stock  of  drugs  and  medicines.  He  had  ordered 
the  same  from  said  Mashbum  Drug  Company 
of  Valdosta,  Ga.,  and  the  Southern  Express 
Company  did  transport  the  same  for  said  Dr. 
Fnssell,  from  said  Mashbum  Drug  Company, 
which  was  undertaking  to  fiU  said  order  there- 
for. Camilla  and  Valdosta  are  both  points 
within  the  state  of  Georgia,  and  said  alcohol 
was  conveyed  from  Valdosta,  Ga.,  to  Camilla, 
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Ga.,  and  into  the  county  of  Mitchell,  and  was 
in  said  Southern  Elxpress  Company's  custody 
at  its  office  in  Camilla,  in  Mitchell  county,  for 
the  purpose  aforesaid,  when  seized  hy  the  sher- 
iff. Subsequently  said  Fussell  ap^ied  in  due 
form  to  tiie  ordinary  of  Mitchell  county,  for  a 
permit  to  receive  said  alcohol  for  medicinal  pur- 
poses, stating  in  said  application  that  the  busi- 
ness or  occupation  of  applicant  was  that  of  a 
physician,  said  application  being  supported  in 
due  form  by  the  affidavits  of  said  Fussell  and  a 
certificate  of  two  citizens  of  Mitchell  county,  as 
required  by  law,  and  said  application  was  ap- 
proved and  granted  by  said  ordinary,  and  said 
sheriff  then  delivered  said  alcohol  to  said  Fus- 
sell. All  of  the  above-stated  transactions  oc- 
curred in  the  month  of  April,  1917,  and  prior 
to  April  11,  1917,  the  date  when  said  special 
presentment  was  returned  and  filed.  Neither 
said  defendant  nor  any  agent  or  officer  thereof 
intended  to  violate  any  law  in  said  transaction, 
or  knew  that  it  was  a  violation  of  the  law  to 
do  any  of  said  things,  if  it  was  such  in  fact." 

The  trial  judge  rendered  a  judgment 
against  the  defendant,  and  It  excepted. 

Pope  &  Bennet,  of  Albany,  and  Robt  C.  ft 
Philip  H.  Alston,  of  Atlanta,  for  plaintiff  in 
error. 

R.  C.  Bell,  Sol.  Gen.,  of  Cairo,  and  F.  A. 
Hooper,  of  Atlanta,  for  the  State. 

BliOODWORTH,  J.  (after  stating  the  facts 
as  above).  [1]  1.  In  the  brief  of  one  of  the 
counsel  for  the  plaintiff  in  error,  the  issue 
to  be  settled  Is  thus  stated: 

"The  case  can  be  stated  in  one  question,  to 
wit:  Can  a  wholesale  druggist  doing  business 
in  Georgia  ship  alcohol  nnder  the  restrictions 
contained  in  section  three  of  the  act  of  ths 
Legislature  of  the  state  of  Georgia  approved 
March  28,  1917,  to  a  practicing  physician  who 
is  the  sole  proprietor  of  a  drug  store  in  the 
state  of  Georgia?" 

Under  the  act  above  referred  to  we  are 
convinced  that  the  question  propounded  by 
counsel  for  the  plaintiff  in  error  must  be 
answered  in  the  negatiye.  Section  1  of  said 
act  is  as  follows: 

"Be  it  enacted  by  the  General  Assembly  of 
Georgia,  and  it  is  hereby  enacted  by  authority 
of  the  same,  that  from  and  after  the  passage 
of  this  act  it  shall  be  unlawful  for  any  common 
carrier^  corporation,  firm  or  individual  to  trans- 
port, .ship  or  carry,  by  any  means  whatsoever, 
with  or  without  hire,  or  cause  the  same  to  be 
done,'  from  any  point  without  this  state  to  any 
point  within  tbis>  state,  or  from  place  to  place 
within  this  state,  whether  intended  for  personal 
use  or  otherwise,  any  spirituous,  vinous,  malted, 
fermented  or  intoxicating  liquors,  or  any  of  the 
prohibited  liquors  or  beverages,  as  are  defined 
in  the  act  approved  Nov«nber  17,  1915,  being 
'An  act  to  make  clearer  and  more  certain'  the 
prohibition  laws  of  this  state,  etc.,  or  any  alco- 
holic compound  or  malt  or  liquors  whether  in- 
tended for  beverage  purposes  or  not,  but  which 
can  be  diluted,  and  when  so  diluted  may  be 
used  as  a  beverage  and  will  produce  intoxicatioii; 
It  shall  be  unlawful  for  any  corporation,-  fiim^ 


274 


96  SOUTHEASTERN  REPORTER 


(Gi 


person  or  Individual  to  receive  tram  any  com- 
mon carrier,  corporation,  firm,  person  or  in- 
dividual, or  to  have,  control  or  possess,  in  this 
state,  any  of  said  enumerated  liquors  or  bover^ 
ages  whether  intended  for  personal  use  or  oth- 
erwise, save  as  is  hereinafter  excepted." 

It  will  be  noticed  that  the  first  portion 
of  the  above  section  of  the  act  deals  with  the 
transportation  of  intoxicating  liquors,  and 
absolutely  prohibits  their  transportation 
"from  any  point  without  this  state  to  any 
point  within  this  state,  or  from  place  to  place 
toithdn  this  state"  (Italics ours.)  The  liquors 
"defined  in  the  act  approved  November  17, 
1915,"  Just  referred  to,  embrace  all  kinds  of 
intoxicating  liquors,  as  follows: 

"(1)  Alcohol,  alcoholic  liquors,  spirituous  liq- 
uors and  all  mixed  liquors,  any  part  of  which 
is  spirituous,  foreign  or  domestic  spirits,  or 
rectilied  or  distilled  spirits;  absinthe,  whisky, 
brandy,  rum  and  gin;  (2)  vinous  liquors  and 
beverages;  (3)  all  malted,  fermented  or  brewed 
liquors  of  any  name  or  description,  manufac- 
tured from  malt,  wholly  or  in  part,  such  as  beer, 
lager  beer,  near  beer,  porter  and  ale  and  all 
brewed  or  fermented  liquors  and  beverages  in 
which  maltose  is  a  substantial  ingredient, 
whether  alcoholic  or  not  or  whether  intoxicat- 
ing or  not;  (4)  and  any  drinks,  liquors  or 
beverages  containing  one-half  of  one  per  cent 
of  alcohol  or  more  by  volume  at  60  degrees 
Fahrenheit;  or  any  other  liquids  or  liquors 
manufactured  or  sold,  or  otherwise  disposed  of, 
for  beverage  purposes,  containing  said  amount 
of  one-half  of  one  per  cent,  of  alcohol  or  more; 
(5)  any  intoxicating  bitters  or  beverages  by 
whatever  name  called;  (6)  all  liquors  and  bev- 
erages or  drinks  made  in  imitation  of  or  in- 
tended as  a  substitute  for  beer,  ale,  wine  or 
whisky,  or  other  alcoholic  or  spirituous,  vinous, 
or  malt  liquors,  including  those  liquors  and  bev- 
erages commonly  known  and  called  near  beer.'* 
Ga.  Laws  1916,  Ex.  Sess.  p.  79,  f  1. 

Thus  it  will  be  seen  that  if  section  1  of  the 
act  approved  March  28,  1917,  stood  alone, 
It  would  absolutely  prevent  the  transporta- 
tion of  alcohol  "from  any  point  without  this 
state  to  any  point  within  this  state,  or  from 
place  to  place  within  this  state."  Section  2 
of  the  act  approved  March  28,  1917,  is  as 
follows: 

"Be  it  further  enacted  by  the  authority  afore- 
said, that  nothing  herein  contained  shall  prohib- 
it the  use  of  pure  alcohol  for  medicinal  pur- 
poses as  is  prescribed  in  sections  426,  427,  428, 
429  and  430  of  the  Criminal  Code  of  1910,  said 
alcohol,  however,  to  be  shipped,  received  and 
possessed  only  as  is  provided  in  section  3  of 
this  act" 

It  will  be  observed  that  this  section  pro- 
vides for  "the  use  of  pure  alcohol  for  medic- 
inal purposes  as  is  ^prescribed  in  sections 
426,  427,  428,  429  and  430  of  the  Criminal 
Code  of  1910."  Section  430  of  the  Criminal 
Code  just  referred  to  Is  as  follows: 

"Nothing  in  the  preceding  secticms  of  this 
article  shall  be  so  construed  as  to  prevent  whole- 
sale druggists  from  selling  or  furnishing  alcohol 


in  wholesale  quantities  to  regular  licensed 
tail  druggists,  or  to  public  or  charity  hospitals, 
or  to  medical  or  pharmaceutical  colleges.  AD 
wholesale  druggists  shall  be  required  to  keep  a 
complete  record  of  all  their  sales  of  alcohol* 
which  record  shall  at  all  times  be  open  for  in- 
spection to  the  regular  authorities  of  such  coun- 
ties or  cities  in  which  such  wholesale  stores 
are  located." 

The  mention  of  section  430  in  section  2 
of  the  act  approved  liarch  28,  1917,  causes 
counsel  for  plalntifl?  in  error  to  insist  that 
section  2  of  the  act  approved  March  28,  1917, 
among  other  things,  "preserved  the  life  ot 
sections  426,  427,  428,  429,  430,  of  the  Crimi- 
nal Code  of  1910,  and  added  thereto  by  refer- 
ence the  provisions  which  are  set  out  in  sec- 
tion 3.  It  thereby  brought  into  section  2 
the  terms  of  section  3.  The  purpose  of  this 
was  to  make  the  same  requirements  as  to 
shipments  of  alcohol  from  points  within  the 
state  to  other  points  within  the  state  as  was 
required  as  to  shipments  from  points  without 
the  state  to  points  within  the  state."  We 
cannot  agree  with  this  conclusion  of  learned 
counsel.  Wihile  section  2  of  the  act  approved 
March  28,  1917,  provides  for  the  use  of  pure 
alcohol,  as  provided  in  sections  426  to  430, 
inclusive,  of  the  Penal  Code  of  1910,  this 
same  section  provides  that: 

"Said  alcohol,  however,  to  be  shipped,  received 
and  possessed  only  as  is  providisd  in  section 
three  of  this  act,**    (Italics  ours.) 

The  word  "only"  as  here  used  is  exclusive, 
and  while  under  this  section  (2  of  the  act  of 
1917)  alcoholic  liquors  after  being  received 
can  be  used  as  prescribed  by  sections  426  to 
430,  Indusive,  they  can  be  "shipped,  received 
and  possessed  only  as  is  provided  in  section 
8  of  this  act."  What  does  section  3  of  said 
act  say  in  reference  to  shipping  alcohol? 
So  much  thereof  as  is  necessary  for  deter- 
mination of  the  question  at  issue  is  as  fol- 
lows: 

"Any  common  carrier  may  transport,  ship  or 
carry  from  any  point  without  this  state,  to 
any  point  within  this  state,  pure  alcohol  to 
be  received  only  by  any  practicing  physician 
who  is  the  sole  proprietor  of  a  drug  store,  li- 
censed druggists,  pharmacists,  manufacturers, 
chartered  colleges,  chartered  hospitals,  or  state 
institutions,  and  to  be  used  only  for  medicinal, 
mechanical  and  scientific  purposes  not  contra- 
vening in  any  way  the  prohibition  laws  of  this 
state,  under  the  following  conditions  [then  fol- 
low the  conditions]." 

This  section  does  not  make  any  provision 
whatever  for  the  shipping  of  alcohol  "from 
place  to  place  within  this  state."  Constru- 
ing together  sections  1,  2,  and  3  of  the  act 
under  consideration.  It  seems  to  us  that  the 
only  logical  conclusion  that  can  be  reached 
is  that  pure  alcohol  for  medicinal  purposes 
can  be  "shipped,  received  and  possessed"  only 
when  transported,  shipped,  or  carried  "from 
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any  point  without  this  state  to  any  point 
within  this  state." 

[2]  2.  Under  the  act  approved  March  28, 
1917,  the  act  of  transporting  alcoholic  liquors 
as  set  out  in  the  first  count  of  the  Indictment 
Is  a  separate  and  distinct  offense  from  that 
of  having,  controlling,  and  possessing  alcohol- 
ic liquors  as  charged  in  the  second  count 
thereof. 

3.  The  agreed  statement  of  facts  shows 
that  the  defendant  was  guilty  on  both  counts 
of  the  indictment,  and  the  judgment  is  af- 
firmed. 

BROYLES,  P.  J.,  concurs. 

STEPHENS,  J.  (dissenting).  The  ques- 
tions here  presented  for  determination  are: 
First,  Is  it  a  violation  of  the  criminal  laws 
of  this  state  for  a  common  carrier,  upon 
the  conditions  set  forth  In  the  agreed  state- 
ment of  facts,  to  haul  and  transport,  from 
one  point  within  this  state  to  another  point 
within  this  state,  wholesale  shipments  of 
pure  alcohol ;  and,  second,  is  the  possession 
by  such  carrier  of  such  alcohol  for  the  pur^ 
pose  of  such  transportation  likewise  a  vio- 
lation of  the  criminal  laws  of  this  state? 
Answering  the  first  question  in  the  negative 
would  eliminate  and  dispose  of  the  second 
question,  since  if  it  be  not  unlawful  for  the 
carrier  to  transport  alcohol  as  above  set  out, 
it  certainly  would  not  be  unlawful  for  such 
carrier,  for  the  purpose  of  effecting  such 
transportation,  to  have  such  alcohol  In  its 
possession  and  control. 

The  prosecution  in  this  case  is  brought 
under  what  is  popularly  called  the  "Bone 
Dry"  Act  of  1917.  Section  1  of  this  Act  pro- 
vides that: 

''It  shall  be  unlawful  for  any  common  car- 
rier, corporation,  firm  or  individual  to  transport 
*  *  *  from  any  point  without  this  state  to 
any  point  within  this  state,  or  from  place  to 
place  within  this  state,  whether  intended  for 
personal  nse  or  otherwise,  any  spirituous,  vi- 
nous, malted,  fermented  or  intoxicating  liquors, 
or  any  of  the  prohibited  liquors  or  beverages, 
as  are  defined  in  the  act  approved  November 
17,  1015,  being  'An  act  to  make  clearer  and 
more  certain'  the  prohibition  laws  of  this 
state,"  etc. 

The  act  of  1017,  in  section  1,  also  provides 
tliat  it  shall  be  unlawful  for  any  "corpora- 
tion, firm,  person,  or  individual  •  ♦  ♦  to 
have,  control  or  possess,  in  this  state,  any  of 
the  said  enumerated  liquors  or  beverages 
whether  intended  for  personal  use  or  other- 
wise, save  as  is  hereinafter  excepted."  The 
prohibited  liquors  above  referred  to  by  refer- 
ence to  the  prohibition  act  of  1915  include 
pure  alcohol.  Without  more,  therefore,  the 
defendant  corporation  and  common  carrier 
would  be  guilty  of  the  offense  charged  in  both 
counts  of  the  indictment,  the  one  for  trans- 
porting, and  the  other  for  having  in  posses- 
sion such  prohibited  liquora 


By  way  of  defense,  defendant,  admitting 
the  facts  charged  in  both  counts  of  the  In- 
dictment^ relies  upon  the  provision  of  sec- 
tion 2  of  the  act  of  1917,  claiming  that  it 
received  for  shipment  at  a  point  within  this 
state  pure  alcohol  in  wholesale  quantities 
from  a  wholesale  druggist  for  the  purpose 
of  transportation  to  another  point  in  this 
state,  and  to  be  delivered  to  a  person  author- 
ized to  receive  the  same  under  the  terms  of 
the  exception  provided  for  in  section  2  of 
this  act 

The  case,  therefore,  turns  upon  the  proper 
construction  to  be  placed  upon  section  2  of 
the  act  of  1917,  which  section  reads  as  fol- 
lows: 

"Be  it  further  enacted  by  the  authority  afore- 
said, that  nothing  herein  contained  shall  pro- 
hibit the  use  of  pure  alcohol  for  medicinal  pur- 
poses as  is  prescribed  in  sections  426,  427,  428, 
429  and  430  of  the  Criminal  Code  of  1910,  said 
alcohol,  however,  to  be  shipped,  received  and 
possessed  only  as  is  provided  in  section  3  of 
this  act." 

Section  2  of  the  act  of  1917,  therefore, 
modifies  the  broad  and  sweeping  terms  of 
the  preceding  section  making  it  unlawful  to 
transport  or  possess  alcohol  and  other  prohib- 
ited liquors  therein  mentioned,  by  expressly 
providing  that  pure  alcohol  of  a  certain  de- 
scription and  for  certain  purposes  as  pre- 
scribed in  a  former  act  of  the  Legislature 
may  be  "shipped,  received  and  possessed  only 
as  is  provided  in  section  3  of  this  act,"  which 
said  section  3  provides  for  the  receipt,  under 
certain  restrictions  and  by  certa'in  designat- 
ed parties,  of  shipments  of  pure  alcohol  when 
transported  by  a  common  carrier  into  this 
state  from  points  without  this  state.  It 
seems,  therefore,  that  the  clear  intent  of  the 
act  of  1917,  despite  the  exhaustive  terms  in 
its  first  section  absolutely  prohibiting  the 
transportation  or  possession  for  any  purpose 
of  intoxicating  liquors  generally,  including 
pure  alcohol.  Is  to  permit  the  possession  or 
transportation  of  pure  alcohol  for  certain 
purposes,  under  certain  conditions  to  and 
from  certain  designated  and  authorized  per- 
sons or  parties.  This  Intent  is  manifest,  not 
only  by  the  terms  of  section  2  and  section  3, 
but  by  the  title  of  the  act  making  it  "unlaw- 
ful to  transport,"  or  "to  have,  receive,  pos- 
sess or  control,"  such  liquors,  excepting  In 
the  former  case  "alcohol  and  wine  under  cer- 
tain restrictions  and  limitations,"  and  in 
the  latter  case,  "alcohol  for  medicinal,  me- 
chanical and  scientific  purposes."  Thus  the 
act  of  1917  sanctions  and  legalizes  the  pos- 
session and  transportation  of  pure  alcohol 
for  certain  purposes  under  certain  well-de- 
fined restrictions.  Indeed  it  had  been  the 
settled  policy  of  this  state,  prior  to  the  enact- 
ment of  the  act  of  1917,  to  authorize  the  sale 
and  use  of  pure  alcohol  for  medicinal  pur- 
poses. This  was  expressly  provided  in  the 
first  state-wide  prohibition  law  of  1907,  re- 
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f  erred  to,  and  dedared  and  reaffirmed  In  the 
act  of  1915  (Acts  1907,  p.  81 ;  Acts  Ex.  Sess. 
1915,  pp.  100,  101, 103 ;   Acts  1916,  p.  72). 

It  is  clear  beyond  question  that  by  the  pre- 
cise terms  of  tiie  act  of  1917,  as  set  out  in 
section  8  thereof,  a  common  carrier  may  le- 
gally transport  under  the  restrictions  there- 
in provided  as  to  deliveiy,  etc.,  pure  alcohol 
from  a  point  ioithout  this  state  to  a  point 
within  this  state.  Can  such  a  shipment  of 
alcohol  by  a  common  carrier  be  legally  made 
under  the  terms  of  this  act  as  set  out  in  sec- 
tion 2  thereof  from  a  point  within  this  state 
to  another  point  toithin  this  state?  I  think 
it  can,  under  certain  restrictions  and  for  cer- 
tain designated  purposes.  Section  2  of  the 
act,  as  has  already  been  pointed  out,  pro- 
vides that: 

"Nothing  herein  contained  shall  prohibit  the 
use  of  pure  alcohol  for  medicinal  purposes  as  is 
prescribed  in  sections  426,  427,  428,  429  and 
430  of  the  Criminal  Code  of  1910,  said  alcohol, 
however,  to  be  shipped,  received  and  possessed 
only  as  is  provided  in  section  3  of  this  act." 

By  reciting  and  re-enacting  said  code  sec- 
tions, it  expressly  saves  and  preserves  the 
prohibition  act  of  1907  in  so  far  as  this  act 
permits  the  "use  of  pure  alcohol  for  medici- 
nal purposes."  The  act  of  1907,  which  had 
never  been  repealed,  but  expressly  preserved 
(Acts  1915,  Ex.  Sess.  p.  89,  f  24),  being  thus 
declared  and  re-enacted  by  the  act  of  1917, 
and  by  the  terms  of  the  latter  act  made  a 
part  thereof,  the  latter  act  must  be  read 
and  construed  as  if  these  sections  of  the  act 
of  1907  were  copied  and  reproduced  there- 
in. Nunes  v.  Welllsch,  12  Bush  (Ky.)  363. 
The  Act  of  1907,  so  far  as  it  serves  our  pur- 
pose here,  provides  In  section  430  of  the  Pe- 
nal Code  of  1910,  as  follows: 

"Nothing  in  the  preceding  sections  of  this 
article  shall  be  so  construed  as  to  prevent  whole- 
sale druggists  from  selling  or  furnishing  alcohol 
in  wholesale  quantities  to  regular  licensed  retail 
druggists,  or  to  public  or  charity  hospitals,  or  to 
medical  or  pharmaceutical  colleges.  All  whole- 
sale druggists  shall  be  required  to  keep  a  com- 
plete record  of  all  their  sales  of  alcohol,  which 
record  shall  at  all  times  be  open  for  inspection 
to  the  regular  authorities  of  such  counties  or 
cities  in  which  such  wholesale  stores  are  lo- 
cated." 

It  is  therefore  lawful  for  wholesale  drug- 
gists in  the  state  of  Georgia  to  possess  and 
sell  to  certain  designated  parties  in  wholesale 
quantities  pure  alcohol  for  medicinal  purpos- 
es. Pure  alcohol,  therefore,  having  been 
continuously  recognized  by  the  Legislature 
as  a  legitimate  article  of  commerce,  and  its 
Importation  from  other  states  being  express- 
ly permitted  and  provided  for  as  set  out  in 
section  3  of  the  act  of  1917,  it  is  hardly  con- 
ceivable that  intrastate  traffic  and  transpor- 
tation therein  should  be  considered  and  re- 
garded as  criminal,  except  by  an  unambigu- 
ous and  unqualified  legislative  enactment. 


If  there  be  any  doubt,  therefore,  as  to  the 
legislative  intent  to  legalize  such  Intrastate 
shipments  the  doubt  should  be  resolved  in 
favor  of  the  legality  of  same.  Therefore  the 
clause  in  section  2  of  the  act  of  1917,  which 
provides  that  "said  alcohol,  however,  to  be 
shipped,  received  and  possessed  only  as  is 
provided  in  section  3  of  this  act"  should  not 
be  construed  as  meaning  that  the  phrase 
"said  alcohol"  refers  back  to,  and  has  refer* 
ence  only  to,  the  phrase  "pure  alcohol,"  ap- 
pearing a  few  words  back  towards  the  begin- 
ning of  this  section,  but  should  be  construed 
as  having  reference  to  alcohol  mentioned  in 
the  recited  code  sections  426  to  430  contaiu- 
ed  therein.  Giving  to  this  clause  in  section 
2  of  the  act  of  1917  the  first  construction 
would  be  in  accordance  with  the  contentions 
of  the  state,  and  would  be  as  if  said  section 
read  as  follows: 


«i 


'Nothing  herein  contained  shall  prohibit  the 
use  of  pure  alcohol  for  medicinal  purposes, 
♦  ♦  ♦  said  alcohol,  however,  to  be  shipped, 
received  and  possessed  only  as  is  provided  in 
section  8  of  this  act" 

This  would  mean  that  section  8  would  be 
exhaustive  as  to  the  transportation  of  pure 
alcohol  for  medicinal  purposes,  and  therefore 
only  interstate  shipments  as  provided  there- 
in could  be  legally  made.  But  giving  to  this 
clause  the  second  construction  would  be 
equivalent  to  its  reading  as  follows: 

"Nothing  herein  contained  shall  prohibit  the 
use  of  pure  alcohol  for  medicinal  purposes  as 
is  prescribed  in  [section  430  of  the  Penal  Ckxle 
providing  that  'nothing  in  the  preceding  sections 
shall  be  construed  as  to  prevent  wholesale  drug- 
gists from  selling  or  furnishing  alcohol  in  whole- 
sale quantities  to  regular  licensed  retail  drug- 
gists, or  to  public  or  charity  hospitals,  or  to 
medical  or  pharmaceutical  colleges'],  said  al- 
cohol, however,  to  be  shipped,  received  and  pos- 
sessed only  as  is  prescribed  in  section  3  of  this 
act" 

Placing  this  latter  construction,  which  I 
think  is  correct,  upon  section  2  of  the  act  of 
1917,  intrastate  shipments  of  alcohol  under 
certain  restrictions  are  permitted  and  legal- 
ized. The  alcohol  mentioned  in  code  section 
430,  Just  quoted  as  from  section  2  of  the  act 
of  1917,  being  alcohol  manifestly  sold  in  this 
state  and  by  wholesale  druggists  in  this 
state,  could  only  be  shipped  from  a  point 
within  this  state,  and  if  received  as  provided 
in  section  3  of  said  act  of  1917,  said  section 
3  providing  for  a  reception  in  this  state  only, 
it  oould  only  be  received  in  this  state.  The 
latter  construction  being  equally  as  plausible 
as  the  former,  and,  moreover,  being  favor- 
able to  the  defendant  in  a  criminal  prosecu- 
tion, I  am  constrained,  in  accordance  with 
the  well-recognized  maxim  that  a  criminal 
statute  should  be  construed  in  favor  of  inno- 
cence, to  adopt  this  latter  construction  and  to 
conclude  that  section  2  of  the  act  of  1917 
legalizes  intrastate  shipments  of  pure  alcohol 
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under  certain  restrictions,  which  alcohol 
shall,  in  the  terms  of  the  act  of  X917,  "be 
shipped,  received,  and  possessed  only  as  pre- 
scribed  in  section  3  of  this  act,"  providing 
for  interstate  shipments. 

I  understand  my  Colleagues  in  the  majori- 
ty opinion  to  hold  that  section  2  of  the  act 
of  1917  goes  no  further  than  to  preserve  and 
secure  the  rigbt  only  to  use  pure  alcohol  for 
medicinal  purposes  as  prescribed  in  sections 
426  to  430  of  the  Penal  Code,  and  that  the 
concluding  clause  in  this  section  with  refer- 
ence to  sh^ppinfft  receiving,  and  possessmg 
pure  alcohol,  instead  of  providing  for  the 
shipment  of  such  alcohol  by  the  parties  nam- 
ed in  the  code  sections  referred  to,  such  as 
wholesale  druggists,  operates  as  a  precau- 
tionary proviso  guarding  the  act  against  a 
construcUon  that  would  permit  alcohol  to  be 
shipped  otherwise  than  In  interstate  ship- 
ments coming  into  this  state  as  provided  in 
section  3  of  the  act  of  1917.  This  position, 
to  my  mind,  ds  untenable.  If  this  be  the 
proper  construction  to  be  placed  upon  section 
2  of  this  act,  the  clause,  "said  alcohol,  how- 
ever, to  be  shipped,  received  and  possessed 
only  as  provided  in  section  3  of  this  act,"  is 
mere  surplusage,  and  adds  nothing  to  the 
meaning  of  the  act.  It  is  a  mere  vermiform 
appendix  which  can  be  cut  out  and  dispensed 
with  without  harm  to  the  body  of  the  act. 
If  section  3  were  exhaustive  as  to  shipment, 
receipt,  and  possession  only  when  coming  in 
interstate  shipments  from  points  without  the 
state,  section  2  would  as  well  read  as -if  the 
above-quoted  clause  were  omitted  and  strick- 
en entirely  therefrom.  The  transportation  of 
alcohol  mentioned  therein,  necessarily  intra- 
state, would  then  be  prohibited  under  the 
provisions  of  section  1,  and  only  interstate 
shipments,  as  contended  in  the  majority  opin- 
ion, and  as  provided  in  section  8,  could  move 
In  this  state.  It  is  a  well-recognized  prin- 
ciple of  statutory  construction  that  the  Leg- 
islature meant  something  by  every  provision 
contained  in  a  statute,  and  that  all  provi- 
sions therein  should  be  construed  as  adding 
to  or  giving  to  the  statute  a  meaning  or  con- 
struction different  to  that  attached  to  the  re- 
maining part  of  the  statute  with  the  provi- 
sion in  question  eliminated.  Applying  this 
rule,  and  giving  to  this  clause  a  construction 
that  would  add  to  or  modify  the  meaning  of 
section  2  were  this  clause  omitted,  the  only 
conclusion  that  could  be  arrived  at  would  be 
that  section  2,  with  this  clause  retained,  pro- 
vides for  shipments  of  alcohol  by  parties  au- 
thorized to  sell  it  under  the  code  sections 
mentioned  therein,  the  same  being  parties 
within  this  state,  such  as  wholesale  drug- 
gists ;  and  when  such  shipments  are  received 
"as  provided  in  section  3,"  they  would  be  re- 
ceived at  points  within  this  state.  Giving  to 
this  clause  sucl^  a  construction,  section  2  of 
the  act  of  1917  must  therefore  b^  construed 


as  recognizing  and  l^aliziog  intrastate  ship- 
ments. 

Furthermore,  each  and  every  word  in  a 
statute  is  supposed  to  have  a  distinctive 
meaning,  and  is  to  be  given  a  construction 
accordingly.  Otherwise  it  is  uselessly  insert- 
ed. The  clause  referred  to  provides  that 
alcohol  shall  be  **shipped,  received  and  pos- 
sessed,*' [Italics  mine.]  Giving,  therefore, 
to  the  words  '^shipped,**  **received,"  and  "pos- 
sessed^* each  a  separate  and  distinct  mean- 
ing, there  are  three  ideas  contained  in  this 
clause:  The  subjective  Idea  of  shipping,  the 
objective  Idea  of  receiving,  and  the  passive 
idea  of  possessing.  All  three  of  these  are 
applied  by  section  2  to  alcohol  mentioned  in 
Code,  S§  426  to  430.  Shipping  in  the  subjec- 
tive sense  is  going  out  from  or  leaving  the 
shipper,  the  opposite  of  receiving.  Used  in 
this  sense  when  applied  to  alcohol  mentioned 
in  Code,  §§  426  to  430,  it  is  necessarily  ap- 
plied to  alcohol  within  this  state,  which,  of 
course,  cannot  be  shipped  in  this  sense  of  the 
term  otherwise  than  from  a  i>oint  within  this 
state.  Applying  to  the  word  "shipped"  any 
other  meaning  would  render  it  objective,  and 
would  attribute  to  it  the  sense  of  coming  in 
towards  the  point  of  destination.  This  latter 
idea  is  covered  by  the  word  "received." 
Therefore,  in  order  to  give  the  word  "ship- 
ped" any  significance  whatever  and  to  con- 
cede that  the  Legislature  meant  something 
by  the  insertion  of  this  word  in  the  statute, 
the  word  "shipped"  must  be  given  the  con- 
struction first  suggested,  which  could  only 
mean  that  alcohol  already  In  this  state,  when 
shipped,  must  be  shipped  from  and  start  from 
a  point  within  this  state.  Of  course,  when  the 
alcohol  mentioned  In  these  code  sections  is 
"received"  or  "possessed,"  it  must  necessari- 
ly be  received  or  possessed  within  this  state. 
Any  other  conception  would  be  absurd. 

It  will  be  noticed  in  this  connection  that 
when  the  Legislature  in  section  3  of  the  act 
of  1917,  the  section  following  section  2  con- 
taining the  clause  under  consideration,  uses 
the  word  "shipped"  in  the  objective  sense — 
the  sense  of  coming  towards  the  point  of  des- 
tination— ^where  it  refers  to  the  receipt  in 
this  state  of  incoming  shipments  from  with- 
out the  state,  uses  the  phrase  "have  ship- 
ped." This  would  indicate  that  the  word 
"shipped"  used  in  this  clause  in  the  act  is  to 
be  given  the  subjective  construction  sug- 
gested. 

The  word  "shipping"  Is  defined  by  Mr. 
Justice  Hall  in  Robertson  v.  Wilder  &  Co.,  69 
Ga.  345,  as  "putting  the  cargo  into  a  vessel." 
Webster's  New  International  Dictionary  de- 
fines the  verb  "ship" : 

"To  put  for  transportation  aboard  a  vesseL" 

The  Century  Dictionary  defines  it: 

"To  put  or  take  on  board  a  ship  or  vessel ;  as, 
to  ship  goods  at  Liverpool  for  New  York.  To 
send   or   convey   by    ship.     To   deliver   to   a 
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common    carrier    •    •    •    for   transportation; 
*    *    ♦    afl,  to  ship  by  express' 


.** 


— quoting  from  Child's  Ballads: 

"  'The  tane  is  shipped  at  the  pier  of  Leith, 
The  tother  at  the  Queen's  Ferrle.' " 

Bouvier's  Law  Dictionary  defines  "ship- 
per" as : 

"One  who  ships  or  puts  goods  on  board  a  ves- 
sel to  be  carried  to  another  place." 

Abbott's  Law  Dictionary,  referring  to  the 
word   "shipper,"   says: 

"Shipper  generally  means  one  who  places  his 
goods  on  board  a  vessel  for  transportation." 

Rapalje  &  Lawrence's  Law  Dictionary  says 
a  "shipper"  Is: 

"The  owner  of  goods  who  entrusts  them  on 
board  a  vessel  for  delivery  abroad." 

See  7  Words  and  Phrases  (First  Series) 
p.  6487;  4  Words  and  Phrases  (Second 
Series)  p.  671. 

In  State  v.  Carson,  147  Iowa,  561,  126  N. 
W.  698,  140  Am.  St  Rep.  330,  It  is  held. 

"The  words  'ship*  and  'shipment'  are  ♦  •  • 
used  to  express  the  idea  of  goods  delivered  to 
carriers  for  the  purpose  of  being  transported 
from  one  place  to  another.  ♦  ♦  ♦  The  ordi- 
nary meaning  of  the  word  'shipped'  is  to  load  for 
transportation.' 


>» 


In  Bowes  v.  Shand,  L.  R.  2  App.  Cases,  455 
(House  of  Lords),  the  court  was  unanimous 
In  the  opinion  that  the  word  "shipped,"  ac- 
cording to  its  natural  and  ordinary  signifi- 
cation, was  "the  putting  of  goods  on  board." 
It  was  said  In  that  case  by  Lord  Hatherley: 

"I  think  the  meaning  of  the  word  'shipped'  is 
sufficiently  understood  by  this  time  in  commerce. 
But  if  it  were  needed,  I  think  we  have  sufficient 
evidence  before  us  that  by  the  word  'shipped'  all 
the  witnesses  understood  'put  on  board.'  I  read 
the  contract  therefore  as  if  it  said  'put  on 
board,' "  etc. 

See,  also,  Ledon  v.  Havemeyer,  121  N.  Y. 
179.  24  N.  E.  297,  8  L.  R.  A.  245 ;  Fisher  v, 
Minot,  76  Mass.  (10  Gray)  260. 

In  the  language  of  the  court  in  State  v. 
Carson,  cited  supra,  "the  court  is  not  to  pre- 
sume that  the  Legislature  intended  the  word 
'ship'  to  mean  something  different  from  its 
ordinary  signification," 

The  Legislature  of  this  state  in  adopting 
the  clause  under  consideration,  providing 
for  the  shipment  of  alcohol,  did  not  intend 
to  prescribe  rules  and  regulations  governing 
the  manner  in  which  a  shipment  may  be 
begun  or  initiated  in  a  foreign  state  beyond 
its  Jurisdiction.  It  certainly  will  not  be  pre- 
sumed that  the  Legislature  intended  to  ex- 
ceed its  powers  and  go  beyond  its  Jurisdic- 
tion and  enact  a  futile  and  inoperative  stat- 
ute. "Extra  territorium  Jus  dicenti  impune 
non  paretur."  Giving  to  the  word  "shipped" 
any  signification  other  than  its  use  in  the 


subjective  and  ordinary  sense,  as  defined 
above,  would  be  to  hold  that  the  Legislature 
Intended  to  enact  Just  such  an  Inoperative 
and  ineffective  statute,  and  meant  to  control 
shipments  made  In  other  states.  Section  2  of 
the  act  of  1917  must  for  this  reason  be  con- 
strued as  authorizing  and  legalizing  ship- 
ments of  pure  alcohol  for  medicinal  purposes 
between  points  within  this  state.  The  major- 
ity opinion  of  this  court,  I  respectfully  sug- 
gest, ignores  the  first  or  subjective  idea  of 
•*shipping,"  and  plants  Itself  upon  the  t\i-o 
ideas  of  "receiving"  and  "possessing"  only. 
This,  I  take  it,  is  not  the  true  construction 
to  l>e  placed  upon  section  2  of  this  act. 

How  is  a  shipment,  in  its  accepted  sense 
of  being  put  on  board  a  carrier,  provided  for 
in  section  3,  when,  according  to  the  terms  of 
this  section,  no  such  shipment  is  made  from 
a  point  within  this  state?  How  can  alcohol 
in  this  state  be  "shipped"  or  put  on  board  in 
accordance  with  the  provisions  of  section  3, 
which  makes  no  provisions  for  such  ship- 
ments, but  only  provides  for  the  possession 
or  receipt  of  alcohol  from  other  states?  The 
answer  is  this:  Tlie  word  "shipped"  as  used 
in  section  2,  In  addition  to  the  idea  of  being 
put  on  board  a  ship  or  carrier,  contains  the 
further  idea  of  transportation,  i.  e,  transport- 
ed, hauled,  or  carried  from  the  point  of  ship- 
ment. See  Kipling's  "Ship  me  somewhere 
east  of  Suez."  Unless  the  Idea  of  transporta- 
tion or  movement  from  the  shipping  point  is 
lodged  somewhere  between  the  ideas  "ship- 
ped" and  "received,"  the  alcohol  wh»i  "ship- 
ped" merely  would  remain  stationary,  and 
would  not  be  transported  or  carried  away. 
So  when  alcohol  mentioned  in  section  2  is 
transported,  shipped,  or  carried,  or  hauled 
from  a  shipping  point  within  this  state,  it  is 
transported,  shipped,  or  carried,  or  hauled  as 
provided  in  section  3,  which  section  provides 
that  the  carrier  may  "transport,  ship  or  car- 
ry •♦  ♦  pure  alcohol,"  Furthermore 
the  instrumentality  by  which  such  alcohol  is 
"shipped"  or  "carried,"  under  the  provisions 
of  section  8  Is  by  a  "common  carrier,"  and  not 
otherwise.  Therefore,  the  alcohol  referred  to 
in  section  2  must  be  "shipped"  only  as  provid- 
ed in  section  3,  i.  e.,  by  a  common  carrier. 
Construing  the  two  sections  2  and  3  togeth- 
er, I  take  it  that  they  mean  that  pure  alco- 
hol may  De  shipped  and  transported  from  a 
point  within  this  state  to  another  point  with- 
in this  state,  and  shall  be  so  shipped  and 
transported  by  a  common  carrier  only,  and 
that  these  sections  do  not  mean  that  only 
interstate  shipments  shall  be  made.  It  can 
readily  be  seen  that  the  Legislature,  for  po- 
lice regulation,  would  restrict  the  means  of 
transportation  to  common  carriers. 

If  section  2  of  the  act  of  1917  is  ambigu- 
ous or  susceptible  to  two  constructions,  I 
am  uuwiUlng  to  presume  that  the  Legislature 
of  this  state,  when  authorizing  the  sale  and 
use  of  pure  alcohol  within  this  state,  as  it  does 
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in  section  2  of  tbe  act  of  1917  and  the  act  of 
1907  tbere  ratified,  intended  to  discriminate 
against  its  own  wholesale  druggists  in  favor 
of  those  of  other  states  by  denying  the 
means  of  transportation  to  the  former  while 
permitting  the  same  to  the  latter.  For  this 
reason,  if  the  language  of  the  act  does  not 
imperatively  demand  the  view  taken  by  my 
Colleagues  in  the  majority  opinion,  I  must 
give  to  section  2  a  construction  that  will  per- 
mit the  citizens  of  this  state  to  do  business 
within  this  state  on  an  equal  footing  with 
citizens  of  other  states.  However  plausible 
may  be  the  view  taken  in  the  majority  opin- 
ion, it  curtails  the  rights  and  privileges  of 
the  common  carriers  and  citizens  of  this 
stat&  It  is  in  derogation  of  the  common 
law  and  common  right.  Sound  judicial  pol- 
icy, therefore,  precludes  any  such  construc- 
tion upon  a  purely  statutory  enactment  un- 
less its  unambiguous  terms  imperatively  so 
demand. 

The  act  of  1907  (Penal  Code,  f  §  426  to  430, 
inclusive)  provides  that  pure  alcohol  may  in 
wholesale  quantities  be  furnished  by  "whole- 
sale druggists"  to  "regular  licensed  retail 
druggists,"  and  others.  It  seems  to  be  con- 
ceded in  the  arguments  and  briefs  that  the 
shipment  as  made  by  the  defendant  carrier 
In  this  case  was  a  wholesale  shipment  as 
provided  in  the  act  of  1907.  However  that 
may  be,  in  my  opinion  the  act  of  1907  is  to  be 
construed  as  recognizing  pure  alcohol  in  ex- 
cess of  one  pint  as  "wholesale  quantities." 
Therefore,  when  transported  in  wholesale 
quantities  as  authorized  by  the  act  of  1907, 
as  declared  and  reaflSrmed  by  the  act  of  1917, 
such  alcohol  must  be  shipped  from  one  au- 
thorized by  the  act  of  1907  to  sell  or  furnish 
it,  viz.  a  "wholesale  druggist"  within  this 
state,  to  one  authorized  to  receive  it  within 
this  state. 

Did  the  Southern  Express  Company,  a 
conunon  carrier,  ship  or  transport  a  con- 
signment of  pure  alcohol  in  wholesale  quanti- 
ties from  and  to  such  persons  as  is  provided 
hy  law?  The  shipment  was  without  doubt 
received  from  one  authorized  to  ship  under 
the  act  of  1907,  namely,  a  "wholesale  drug- 
gist,'*  but  whether  it  was  transported  by 


the  defendant  to  one  who  was  authorized  to 
receive  it  is  not  quite  so  dear.  It  was  con- 
signed to  one  br.  H.  Q.  £\issell,  at  Camilla, 
Ga.,  a  person,  who,  it  subsequently  appears, 
was  not  within  the  class  authorized  to  re- 
ceive such  shipments.  It  would  seem  that, 
in  order  to  defend  against  a  criminal  charge 
of  transporting  prohibited  liquors  between 
points  within  this  state,  it  must  appear  that 
a  wholesale  shipment  of  pure  alcohol  was  re- 
ceived for  transportation  by  the  defendant 
carrier  from  one  authorized  to  ship  it  un- 
der the  law,  such  as  a  wholesale  druggist, 
and  it  must  appear  that  said  carrier  trans- 
ported the  same  only  for  the  purpose  of  de- 
livering it  on  one  authorized  to  receive  it. 
There  being  nothing  to  put  the  defendant 
carrier  on  notice  that  said  shipment  was  not 
consigned  to  a  person  authorized  to  re- 
ceive it  under  the  law,  there  could  in  this 
respect  be  no  blame  attached  to  the  defend- 
ant carrier,  in  the  absence  of  an  intent  on 
its  part  to  haul  such  shipment  to  an  unau- 
tliorized  person.  Upon  the  sdizure  of  the  al- 
cohol by  the  sheriff  before  the  delivery  of 
the  same  to  the  consignee  by  the  defendant 
carrier,  the  defendant's  further  responsibili- 
ty ceased,  and,  without  more,  the  defendant 
carrier  did  not  violate  any  criminal  statute 
of  this  state. 

The  Southern  Express  Company,  defendant 
in  this  case,  a  common  carrier,  having  re- 
ceived a  wholesale  shipment  of  pure  alcohol 
from  a  wholesale  druggist  within  this  state, 
for  the  purpose  of  transporting  the  same  to 
another  point  within  this  state,  and  with  the 
in/:ention  to  there  deliver  it  to  a  person  au- 
thorized to  receive  it,  acted  within  its  legal 
rights  and  violated  no  criminal  law.  The 
conviction,  therefore,  under  the  first  count 
in  the  indictment  was  contrary  to  law.  The 
possession  of  such  alcohol  being  necessary 
to  its  transportation,  which  transportation 
was  not  criminal,  but  in  accordance  with  law, 
such  possession  by  said  common  carrier  was 
perfectly  legal,  and  a  conviction  cannot  be 
sustained  under  the  second  count  of  the  in- 
dictment I  am  of  the  opinion  that  the  Judg- 
ment should  be  reversed. 
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MASHBURN  DRUG  00.  t.  STATE. 

(No.  d047.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1919.) 

(Syllalu$  hy  the  Court) 

OoHFANioN  Case. 

This  is  a  companion  case  to  that  of  South- 
em  Express  Co.  v.  State  (No.  10132)  98  S.  E. 
272,  this  day  decided  by  this  court,  and  grew 
out  of  the  same  transaction,  was  tried  by  the 
judge  on  the  same  agreed  statement  of  facts, 
and  the  principle  announced  in  the  first  bead- 
note  and  discussed  in  the  first  subdivisioai  of  the 
opinion  in  that  case  controls  this  case. 

Stephens,  J.,  dissenting. 

Error  from  Superior  Court,  Mitchell, 
0>unty;  W.  M.  Harrell,  Judge. 

The  Mashbum  Drug  Company  was  adjudg- 
ed guilty  of  an  offense,  and  It  brings  error. 
Affirmed. 

B.  E.  Wilcox,  of  Valdosta,  for  plaintiff  in 
error. 

R.  C.  Bell,  Sol.  Gen.,  of  Cairo,  and  F.  A. 
Hooper,  of  Atlanta,  for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  concurs. 
STEPHENS,  J.,  dissents. 


(177  N.  C.  125) 

CRADDOCK  T.  BRINKLBT.    (No.  11.) 

(Supreme  Court  of  North  Carolina.     Feb.  19, 

1919.) 

1.  Judgment  «=>518— Collaibbal  Attack. 

A  proceeding  to  set  aside  a  consent  judg- 
ment against  plaintiff,  on  the  ground  that  she 
was  then  insane  and  not  represented  by  guard- 
ian, held  a  direct  proceeding  to  set  aside  the 
judgment,  and  not  a  collateral  attack. 

2.  JUDQKSNT    ^S»406— JETTING    ASIDE— PbO- 
OEDT7BE* 

Where  tbe  ground  alleged  for  setting  aside 
a  judgment  is  not  based  an  fraud,  the  proper 
remedy  is  by  motion  in  the  cause;  but  when 
a  party  by  mistake  brings  an  independent  ac- 
tion, the  court  may  treat  the  summons  and  com- 
plaint as  a  motion  in  the  original  cause,  where 
brought  in  the  same  county. 

3.  Insane     Persons      ^=»100  —  Judgment 
Against  Insane  Wife. 

Where  plaintiff  was  then  insane,  she  could 
not  be  represented  by  her  husband  in  the  mat- 
ter of  a  consent  judgment  against  her  as  to 
boundary  line  of  her  separate  land,  and  the 
judgment  is  voidable. 

4.  Husband  and  Wife    ^=»238(1)— Mabbibd 
Woman— Judgment  by  Consent. 

Under  Revisal  1905,  {  563,  subd.  4,  ex- 
presdy  providing  that  judgments  may  be  taken 


against  married  women,  whether  plaintiff  or 
defendant,  the  same  as  against  other  persons, 
husband  need  not  be  joined;  but,  where  they 
sue  jointly,  he  is  prima  facie  her  authorized 
agent,  with  authority  to  consent  to  judgment 
against  her. 

Appeal  from  Superior  Court,  Washington 
County;   Whedbee,  Judge. 

Action  by  Sallie  A.  Craddock  against 
David  O.  BrlnKiey.  Judgment  for  plaintiff, 
and  defendant  appeals.     No  error. 

The  plaintiff,  a  married  woman,  owned 
land  adjoining  the  defendant  Prior  to  1906, 
controversy  arose  as  to  the  line  of  division 
between  the  two  tracts,  and  a  suit  was  in- 
stituted in  the  name  of  herself  and  hus- 
band against  the  defendant.  Summons  was 
issued,  but  it  does  not  appear  that  any  plead- 
ings were  filed.  At  the  time  of  the  com- 
mencement of  the  suit  in  1906  the  plaintiff 
was  insane.  No  next  friend  was  appointed 
for  her,  and  at  fall  term,  1906,  of  Washing- 
ton, what  purports  to  be  a  consent  Judgment 
was  signed,  establishing  the  line  giving  the 
defendant  20  acres  of  land,  which  the  Jury 
now  find  belonged  to  the  plaintiff.  The  plain- 
tiff at  that  time  was  insane  and  confined  in 
an  asylum,  and  it  appears  that  the  husband, 
after  conference  with  defendant's  attorney, 
accepted  $50  in  consideratioa  of  which  the 
Judgment  was  entered. 

Ward  &  Grimes,  of  Washington,  N.  C,  for 
appellant 

Small,  MacLean,  Bragaw  &  Bodman,  of 
Washington,  N.  C,  Meeklns  &  McMuUan,  of 
Elizabeth  City,  and  Z.  V,  Norman,  of  Plym- 
outh, for  appellee. 

CIxARK,  C.  J.  The  Jury  find  that  the 
plaintiff  was  insane  and  confined  in  an  in- 
sane asylum  at  the  time  the  former  action 
was  instituted,  and  also  at  the  time  the  con- 
sent Judgment  was  entered,  and  that  the  20 
acres  in  controversy  are  her  property.  The 
defendant  enters  two  assignments  of  error: 
(1)  That  this  proceeding  cannot  be  main- 
tained, because  it  Is  a  collateral  attack  up- 
on the  former  Judgment,  and  that  plaintiffs 
remedy  is  by  a  motion  in  the  cause.  (2) 
That  the  judgment  in  the  former  action  is  an 
estoppel  on  the  plaintiff,  and  conclusive,  be- 
cause the  action  was  brought  in  the  Joint 
name  of  her  husband  and  herself,  and  that 
he  was  her  legal  representative  in  the  action. 

[1,2]  As  to  the  first  proposition,  this  is 
not  a  collateral  attack,  but  a  direct  proceeding 
to  set  aside  the  Judgment  The  insanity  of 
the  plaintiff,  and  the  invalidity  of  the  Judg- 
ment for  that  reason,  are  alleged,  and  there 
are  both  ground  and  prayer  to  set  aside  the 
Judgment  and  also  a  demand  for  the  recovery 
of  the  property.  It  is  true  that,  when  the 
ground  alleged  for  setting  aside  the  Judgment 
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is  not  based  upon  fraud,  ttie  proper  remedy 
ta  by  motion  in  tbe  cause;  but  we  have  no 
distinct  forms  of  action  now,  and  it  bas  been 
held  tbat  when  a  party  by  mistake  brings 
an  independent  action,  when  his  remedy  is  by 
motion  in  the  original  cause,  the  court  may, 
in  its  discretion,  treat  the  summons  and  com- 
plaint as  a  motion.  Jarman  v.  Saunders,  64 
N.  C.  367.  It  is  true  that  an  independent  ac- 
tion, when  brought  in  another  county,  can- 
not be  treated  as  a  motion  in  the  cause 
(Kosenthal  v.  Roberson,  114  N.  C.  602,  19  S. 
E.  667);  but  that  does  not  obtain  here,  as  the 
proceeding  is  in  the  same  county. 

[3]  As  to  the  second  point,  the  jury  having 
found  that  the  plaintiff  was  insane,  she  could 
not  be  represented  by  her  husband,  since, 
even  if  she  had  been  present  in  person  or  by 
counsel,  the  judgment  would  have  been  in- 
valid. The  judgment  was  not  void,  but  void- 
able as  between  the  parties  (Thomas  v.  Hun- 
sucker.  108  X.  C.  724,  13  S.  E.  221),  and  on 
the  finding  of  the  jury  was  properly  set  aside. 
The  same  would  have  been  true  as  to  a  deed 
executed  by  her.  Odom  v.  Riddick,  104  N. 
C.  515,  and  cases  cited  in  the  Anno.  Ed.,  10 
S.  E.  609,  7  L.  R.  A.  118.  17  Am.  St.  Rep.  686. 

[4]  Revisal,  §  563  (4),  expressly  provides 
that  judgment  may  be  taken  against  a  mar- 
ried woman,  whether  plaintiff  or  defendant, 
*'in  the  same  manner  as  against  other  per- 
sons,*' and  we  would  not  be  considered  as 
aflarming  the  ruling  (by  a  divided  court)  in 
McLeod  V.  Williams,  122  N.  0.  451,  30  S.  E. 
129,  in  which  it  was  held  that  a  wife  would 
not  be  bound  by  her  assent  in  person  in  open 
court  to  a  compromise  judgment  in  an  action 
to  which  she  is  a  party  defendant;  but  we 
rest  our  decision  upon  the  proposition  that 
though  when  she  and  her  husband  sue  or  are 
sued  jointly,  he  is  ordinarily  to  be  taken  as 
her  authorized  agent,  when  she  is  not  present 
in  person  or  by  counsel.  Smith,  C.  J.,  in 
Vlck  V.  Pope,  81  N.  C.  22;  Neville  v.  Pope,  95 
N.  C.  346;  Grantham  v.  Kennedy,  91  N.  C. 
148,  and  cases  cited  thereto  in  the  Anno.  BJd. 
In  this  case,  the  jury  having  found  that  when 
the  writ  was  issued  by  her  husband  in  their 
joint  names,  and  also  when  the  judgment  was 
taken,  the  plaintiff  was  insane,  it  follows 
that  he  could  not  have  been  authorized  to 
assent  to  the  judgment  as  her  agent,  and  the 
judgment  was  voidable  in  this  proceeding. 

It  was  not  necessary  that  the  husband 
should  be  joined  in  the  action;  but,  being 
joined,  prima  facie  he  was  acting  as  her 
agent.  "In  no  case  need  she  prosecute  or 
defend  by  a  guardian  or  next  friend."  Re- 
visal, §  408. 

Though  there  is  no  counterclaim  set  up  in 
the  answer,  the  plaintiff's  counsel  assents  in 
this  court — ^to  avoid  the  necessity  of  another 
action — that  judgment  may  be  taken  against 
her  for  the  $50  paid  her  husband  by  defend- 
ant in  1906,  with  interest  thereon  from  date 


of  such  payment    This  entry  may  be  made 
in  the  court  b^ow,  when  the  c^rtifleate  of 
this  judgment  on  appeal  is  filed. 
No  error. 

BROWN,  J.,  not  sitting. 


(177  N.  c.  561) 
STATB  V.  BUSH.    (No.  1.) 

(Supreme  0)urt  of  North  Carolina.     Feb.  19, 

1919.) 

1.  Cbiminal  Law  «=»1172Cr)  — Appeal  — In- 
struction Favobablb  to  Appellant. 

In  prosecution  for  having  possession  of  16 
gallons  of  whisky  for  purposes  of  sale,  instruc- 
tion that  the  jury  should  return  verdict  of 
guilty,  if  it  found  beyond  reasonable  doubt  that 
defendant  had  charge  of  the  liquor  and  had  It 
in  his  possession  for  the  purpose  of  sale,  was 
not  error  of  which  defendant  could  complain, 
being  favorable  to  defendant,  in  view  of  Laws 
1913,  cl  44,  §  2,  making  possession  of  more 
than  one  gallon  of  whisky  evidence  of  intent 
to  sell. 

2.  Cbiminal  Law  ^=»1172(7)  —  Tbial  —  In- 
structions—Const  oebation    OF   EVIDENCK. 

Instruction  charging  the  jury  to  consider 
and  discuss  the  evideuce,  and  convict  defendant 
if  guilt  has  been  shown  beyond  a  reasonable 
doubt,  held  not  error  of  which  defendant  could 
complain. 

3.  Criminal  Law  €=>1159(1)— Review— Con- 
sideration OF  Evidence. 

Where  jury  has  convicted  defendant  of  com- 
mitting an  act  which  is  usually  done  by  evasion 
or  indirect  means,  the  courts  should  be  slow 
in  finding  that  there  was  no  evidence  in  the 

4.  Criminal  Law  ^=:»330— Burden  of  Pbooi 

— Defense. 

Defendant  is  not  called  upon  to  prove  him- 
self innocent. 

5.  Intoxicating  Liquors  ^:s>23^iT)  —  Sum- 
ciENCT  of  Evidence— Possession  with  In- 
tent to  Sell. 

In  prosecution  for  having  16  gallons  of 
whisky  in  possession  for  purposes  of  sale,  evi- 
dence held  to  prove  guilt  beyond  a  reasonable 
doubt,  in  view  of  Laws  1913,  c.  44,  $  2,  and 
in  view  of  Revisal  Supp.  1913,  $  2080b(2),  mak- 
ing possession  of  more  than  one  gallon  evidence 
of  intent  to  sell. 

6.  Cbtminal  Law  ^=>407(1)—Evidknob— Ad- 
missions. 

That  a  man  charged  with  a  crime  makes  no 
denial  is  in  itself  competent  evidence. 

7.  Intoxicating  Liquors  ^=»236(7)  —  Keep- 
ing FOR  Sale— Constructive  Possession. 

In  prosecution  for  having  liquor  in  posses- 
sion for  purposes  of  sale,  constructive  possession 
of  more  than  one  gallon  of  whisky  was  sufficient 
to  justify  finding  that  the  liquor  was  for  pur- 
poses of  sale.  Laws  1913,  c.  44,  §  2;  Revisal 


tts»For  other  cue*  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


282 


08  SOUTHEASTERN  REPORTER 


(N.C. 


Supp.  1913, 1  2080b(2),  making  pofiBeesion  prima 
fade  evidence  of  intent  to  Bell. 

8.  Intoxicating  Liqttobs  ^=>242— Criminal 
Prosecution— Senien  CE. 

A  sentence  to  4  months  in  Jail  of  defendant, 
convicted  of  having  10  gallons  of  whisky  in  his 
possession  for  purposes  of  sale,  V7as  not  exces- 
sive. 

9.  Cbiminal  Law  ^=»1217— Sentence— Work 
ON  Public  Roads. 

In  sentencing  defendant,  convicted  of  having 
16  gallons  of  whisky  in  his  possession  for  pur- 
poses of  sale,  to  4  months  in  jail,  the  court  was 
authorized  to  give  permission  to  work  defend- 
ant on  the  public  roads. 

Appeal  from  Superior  Court,  Pasquotank 
County;    Bond,  Judge. 

Charles  Bush  was  convicted  of  having 
whisky  in  his  possession  for  the  purpose  of 
sale,  and  he  appeals.    No  error. 

The  defendant  was  indicted  and  convict- 
ed in  the  recorder's  court  for  having  in  bis 
possession  16  gallons  of  whisky  for  the  pur- 
poses of  sale.  On  appeal  to  the  superior 
court  he  was  again  convicted  and  appealed. 

Aydlett,  Simpson  &  Sawyer,  of  Elizabeth 
City,  for  appellant. 

James  S.  M^annlng,  Atty.  Gen.,  Frank  Nash, 
Asst  Atty.  Gen.,  and  J.  C.  B.  Ehringhaus, 
of  Elizabeth  City,  for  the  State. 

CLARK,  C.  J.  The  chief  point  pressed  on 
the  argument  here  was  the  refusal  of  the 
court  to  charge  that  "If  the  jury  believed 
all  the  evidence  to  return  a  verdict  of  not 
guilty."  The  evidence  against  the  defend- 
ant in  the  record,  and  as  fairly  summed  up 
by  the  trial  judge,  is  that  the  defendant 
about  10  a.  m.  came  to  the  witness  Will 
Morris,  the  owner,  and  in  charge  of  the  sta- 
ble, which  was  locked  and  not  In  use,  and 
asked  permission  to  have  a  trunk  put  in  there. 
Morris  says  that  he  gave  the  defendant 
the  key  to  the  stable,  and  soon  after  that  he 
saw  a  trunk  in  the  stable,  and  that  defend- 
ant did  not  return  the  key  to  him.  Chief  of 
Police  Thomas  testified  that  he  went  to  the 
stables  and  found  the  trunk,  and  that  it  had 
48  quarts  of  liquor  in  it.  He  had  a  search 
warrant,  but  he  could  not  find  the  defendant^ 
who  left  town  that  night  about  midnight, 
and  was  brought  back  from  New  Bern  by  an 
oflScer,  to  whom  papers  had  been  sent  for 
his  arrest. 

Morris,  the  owner  of  the  stable,  further 
says  that  the  chief  of  police,  Thomas,  got  the 
trunk  which  he  saw  in  the  stables,  that  Bush 
never  came  back  for  the  trunk  and  never  re- 
turned the  key,  that  Bush  in  talking  to  him 
may  have  said  that  he  would  have  two 
trunks  to  put  in  there.  He  says  that  he  saw 
the  trunk  sitting  in  there  between  10  and  2 
o'clock,  and  there  was  no  other  trunk  there 


that  day;  that  the  door  was  open,  and  that 
the  defendant  was  in  the  habit  of  carrying 
tiiinks  about,  with  different  sets  of  harness 
with  him,  which  he  used  fbr  race  horse  pur- 
poses. 

The  witness  Gray,  a  colored  drayman, 
says  that  he  hauled  a  trunk  that  day ;  that 
he  put  it  in  Mr.  Morris'  stables;  that  the 
trunk  was  brought  to  him  on  a  truck;  that 
the  truck  came  from  the  direction  of  where 
the  cars  were,  though  he  did  not  see  It 
brought  out  of  the  car ;  that  In  fact  he  haul- 
ed two  trunks  at  that  time,  which  was  about 
10  o'clock,  and  put  them  In  Morris'  stables; 
that  he  never  saw  the  man  before  who  got 
him  to  haul  the  trunk  out  there,  but  it  was 
not  the  defendant;  that  he  does  not  know 
whether  the  trunks  came  out  of  the  car  or 
not ;  that  the  man  who  got  him  to  haul  the 
trunks  was  not  the  defendant,  and  that  the 
man  asked  him  if  he  knew  where  Morris* 
stables  were. 

The  chief  of  police  further  testified  that  he 
went  to  the  car,  and  found  the  horse  in  there 
and  12  cases  of  liquor,  and  that  about  dusk 
he  saw  this  trunk  (w^hich  was  in  court)  In 
Morris'  stables,  and  that  it  had  48  quarts 
of  liquor  in  It ;  that  he  arrested  a  man  whose 
name  was  Al  Bush,  who  he  noticed  was  dodg- 
ing him,  and  used  the  searchlight  on  him. 
He  found  him  in  another  stable. 

It  appears  that  Al  Bush  was  convicted, 
and  does  not  appeal,  and  presumably  the  ev- 
idence as  to  him  is  not  in  this  record.  The 
case  stands,  therefore,  upon  the  above  evi- 
dence, uncontradicted  (for  the  defendant  did 
not  go  on  the  stand  or  put  on  any  evidence), 
that  the  defendant  Charles  Bush  got  the  key 
from  Morris,  the  owner  of  the  stables,  ex- 
pressing the  wish  to  put  a  trunk  therein.  A 
trunk  was  there  about  midday,  and  was 
searched  about  dusk  by  the  chief  of  police, 
who  found  48  quarts  of  liquor  in  it  There 
is  no  explanation  by  or  for  the  defendant,  to 
whom  he  gave  the  key,  nor  to  contradict  the 
presumption  that  this  was  his  trunk,  nor  any 
explanation  why,  when  the  search  warrant 
was  issued  for  the  trunk,  he  was  not  present, 
and  why  he  left  later  that  night  for  New 
Bern,  and  was  brought  back  by  an  officer 
under  a  capias  issued  for  him  in  this  case. 

It  is  true  that  the  colored  drayman  says 
that  he  hauled  two  trunks  to  Morris'  stables 
that  day  for  a  man  that  he  did  not  know, 
whom  he  had  never  seen  before,  and  would 
not  recognize  at  the  trial.  Whether  this  "un- 
known" stranger  acted  in  collusion  with  the 
defendant,  or  was  the  agent  of  the  defendant, 
is  a  matter  of  inference,  and  there  was  no 
direct  evidence  as  to  this. 

There  was  evidence  that  two  horses  were 
shipped  into  Elizabeth  City  that  morning, 
and  that  the  car  in  which  they  came,  and 
from  which  it  seems  that  the  trunk  or  trunks 
was  taken,  when  searched,  contained  12  cases 
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of  whisky  hidden  under  the  straw,  and  that 
the  defendant  and  his  father  were  down  at 
that  point  that  morning,  before  the  trunk 
was  hauled  to  Morris*  stablea 

[1]  The  illicit  sale  of  whisky,  or  the  posses- 
sion of  it  for  the  purposes  of  sale,  is,  like 
the  crime  of  larceny,  generally  done  fur- 
tively, and  direct  evidence  is  not  easily  had. 
It  is  usually  an  inference  to  be  drawn  by 
the  Jury  from  a  combination  of  circumstanc- 
es.   The  court  told  the  jury: 

"If  you  find  that  this  evidence  shows  beyond 
a  reasonable  doubt  that  this  man  had  charge  of 
that  liquor,  and  had  it  in  his  possession  for 
the  purpose  of  selling  it  to  other  people,  and 
you  find  that  these  two  facts  are  shown  beyond 
a  reasonable  doubt,  it  would  be  your  duty  to 
return  a  verdict  of  guilty." 

This  was  too  favorable  to  the  defendant, 
for,  if  the  defendant  was  in  actual  or  con- 
structive possession  by  having  control,  the 
statute  makes  it  evidence  of  the  Intent  to 
sell,  if  there  is  more  than  one  gallon.  Laws 
1913,  c.  44,  $  2. 

[2]  The  court  further  charged  the  jury: 

''The  trial  of  a  man  is  a  serious  matter,  and 
service  upon  a  jury  is  one  of  the  most  serious 
responsibilities  that  a  citizen  can  render.  You 
should  review  the  evidence,  talk  it  over  with 
each  other,  and  then  ask  yourselves  the  ques- 
tion: 'Has  it  been  shown  beyond  a  reasonable 
doubt  in  this  case  that  the  defendant  is  guilty?* 
If  you  say  it  has,  return  a  verdict  of  guilty. 
If  you  say  it  has  not,  then  return  a  verdict  of 
not  guilty." 

The  defendant  excepted  to  these  two  in- 
structioos,  but  we  find  no  error  therein  of 
which  he  can  complain. 

[3]  When  12  impartial  jurors,  sworn  to 
render  a  true  verdict  according  to  the  evi- 
dence, have  found  that  there  was  sufl3cient 
evidence  to  convince  them  beyond  a  reason- 
able doubt  that  the  defendant  has  commit- 
ted an  act  which  is  usually  done  by  evasion 
and  indirect  means,  the  courts  should  be,  and 
are,  slow  to  ^nd  that  there  was.  no  evidence 
in  the  case. 

[4,  6]  This  ofiTense  is  one  that  is  commit- 
ted from  one  of  the  lowest  of  motives,  that  of 
making  profit  by  a  violation  of  the  laws  of 
the  state,  and  while  the  defendant  is  not 
called  upon  to  prove  himself  innocent,  we 
think  there  was  sufficient  evidence  to  create 
a  belief  beyond  a  reasonable  doubt  of  the 
defendant's  guilt,  especially  when  there  was 
no  evidence  to  explain  why  a  trunk,  placed 
in  Morris*  stables  by  the  use  of  a  key  which 
he  obtained  from  Morris  for  that  purpose, 
contained  the  liquor  in  question,  and  his 
simultaneous  disappearance  from  town  when 
the  trunk  was  searched. 

[6]  When  a  man  is  charged  with  crime, 
and  makes  no  denial,  that  of  itself  is  com- 
petent evidence  to  go  to  the  jury.  Here  the 
defendant  was  so  charged  by  the  search  war- 


rant. He  did  not  come  forward  and  deny 
that  the  trunk  was  his,  or  that  the  liquor 
was  there  without  his  knowledge,  but,  on 
the  contrary,  left  town  that  night  We  do 
not  feel  justified  in  holding  that  the  verdict 
of  the  jury,  of  the  12  good  men  and  true, 
was  based  upon  no  evidence  whatever. 

[7]  The  possession  of  more  than  one  gal- 
lon of  whisky  justified  the  jury  in  finding 
that  the  defendant  had  it  for  purposes  of 
sale.  Laws  1913,  c.  44,  §  2;  Gregory's  Supp. 
§  2080b(2).  And  constructive  possession  is 
sufficient  State  v.  Lee,  164  N.  C.  533,  80  S. 
B.  405. 

[8,  9]  The  defendant  also  excepted  because 
he  was  sentenced  to  four  months  in  jail,  but 
this  was  not  excessive  (State  v.  Denton,  164 
N.  O.  630,  80  S.  E.  401),  and  the  permission 
given  by  the  court  to  work  the  defendant  on 
the  public  roads  was  authorized  (State  v. 
Hicks.  101  N.  C.  747,  7  S.  E.  707 ;  State  v. 
Farrington,  141  N.  C.  844.  63  S.  E.  954). 

No  error. 

BROWN,  J.,  not  sitUng. 


(177  N.  C.  128) 

RIOE  V.  METROPOLITAN  LIFE  INS.  CO. 

(No.  15.) 

(Supreme  Court  of  North  Carolina.     Feb.  19, 

1919.) 

1.  INSUBANCB   «8=>138(1)  —  Fraud  —  Bbli- 

ANCK  ON  RePBESENTATIONS. 

Ehren  if  insured  accepted  a  policy  under 
false  representations  that  she  could  have  a  re- 
turn of  premiums  at  the  expiration  of  a  cer- 
tain time,  yet,  since  the  policy  plainly  provided 
otherwise,  and  the  agent  urged  insured  to 
read  the  policy,  which  she  did,  and  had  others 
read  it  to  her,  it  must  be  held  that  she  did  not 
rely  on  the  representations. 

2.  Insurance  «=»141(4)— Fraud— Waiveb. 

Where  insured  was  induced  to  take  a  policy 
upon  representations  that  she  could  have  the 
premiums  returned  at  a  given  time,  and,  after 
learning  that  the  iK>licy  was  not  as  represent- 
ed, she  paid  several  premiums,  she  waived  the 
alleged  fraud. 

Appeal  from  Superior  Court,  Beaufort 
County;  Devin,  Judge. 

Action  by  Llna  Rice  against  the  Metropol- 
itan Life  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Two  causes  of  action  are  stated  In  the  com- 
plaint. The  first  alleges  that  the  defendant 
issued  to  the  plaintiff  a  policy  of  insurance 
on  the  3d  day  of  October,  1904,  and  that 
the  plaintiff  was  induced  to  accept  the  pol- 
icy and  pay  the  premiums  thereon  by  false 
and  fraudulent  representations  of  the  agent 
of  the  defendant  that,  if  she  would  pay  the 
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weekly  premiums  for  a  period  of  12  years  or 
more,  she  could  then  get  back  all  the  premi- 
ums paid,  and  the  second  alleges  the  right  of 
the  plaintiff  to  have  a  paid-up  policy  of  in- 
surance issued  to  her. 

The  defendant  denied  that  any  false  rep- 
resentations were  made  by  its  agent,  but 
agreed  to  issue  a  paid-up  policy  as  demanded 
in  the  second  cause  of  action. 

The  action  was  tried  before  a  jury  on  the 
first  cause  of  action,  and  the  jury  returned 
the  following  yerdict: 


**d 


'(1)  Did  defendant's  agent  at  the  time  of  de- 
livering the  policy  of  insurance,  and  as  a  part 
of  the  transaction  of  its  execution,  falsely  and 
fraudulently  represent  to  the  plaintiff  that, 
if  she  would  take  the  policy  and  pay  the  pre- 
miums 12  years,  she  would  under  the  terms  of 
the  policy  be  entitled  to  receive  her  premiums 
if  she  so  elected?     A.  Yes. 

"(2)  If  so,  was  the  plaintiff  reasonably  de- 
ceived thereby,  and  caused  to  rely  on  said  state- 
ment and  unable  to  understand  from  the  policy 
that  the  representation  was  false?    A.  Yes. 

"(3)  Did  defendant's  agent  wrongly  and  in- 
correctly read  the  policy  to  the  plaintiff,  and, 
if  so,  was  she  deceived  thereby  and  caused  to 
take  out  the  policy?    A.  Yes. 

"(4)  Did  the  plaintiff  more  than  three  years 
prior  to  the  commencement  of  the  action  dis- 
cover, or  would  she  in  the  exercise  of  reasona- 
ble care  have  discovered,  that  any  statement  al- 
leged to  have  been  made  by  the  agent  that  she 
Gould  get  her  premiums  back  at  the  end  of  12 
years  was  untrue  and  contrary  to  the  provisions 
of  the  policy?    A.  No. 

"(5)  What  damage,  if  any,  is  plaintiff  entitled 
to  recover?     A.  $312.' 


ff 


Judgment  was  entered  in  favor  of  the 
plaintiff,  and  the  defendant  appealed,  pre- 
senting in  several  exceptions  the  tx>ntention 
that  the  plaintiff  was  not  entitled  to  recover 
upon  her  own  evidence. 

Small,  McLean,  Bragaw  ft  Rodman,  of 
Washington,  N.  C,  for  appellant 

Ward  &  Grimes,  of  Washington,  N.  C,  for 
appellee. 

ALLEN,  J.  [1,  t]  The  policy  issued  by  the 
defendant  to  the  plaintiff  is  singularly  free 
from  ambiguous  and  uncertain  language,  and 
it  contains  express  provision  that  It  may  be 
surrendered  within  two  weeks  of  Its  date  and 
the  premiums  paid  recovered,  if  not  satis- 
factory, thus  affording  opportunity  to  be- 
come familiar  with  its  terms. 

The  plaintiff  testified  that  the  agent  who 
sold  the  policy  read  it  to  her,  and  she  does 
not  say  it  was  read  Incorrectly.  She  also 
says  she  did  not  think  the  agent  understood 
the  policy  himself,  and  that  he  told  her  to 
get  others  to  read  it  for  her.  He  "didn't  do 
anything  to  keep  me  from  reading  it,  and  he 
suggested  to  me  to  get  other  people  to  read 
it  to  me."  The  plaintiff  can  read  and  write. 
She  read  the  policy,  and  others  read  it  to  her. 
Seven  months  after  the  policy  was  issued  she 


told  the  agent  she  did  not  believe  it  was 
"any  good."  In  1908,  four  years  after  the 
date  of  the  policy,  she  demanded  of  the  de- 
fendant the  return  of  the  premiums  paid» 
claiming  that  the  agent  of  the  defendant  rep- 
resented to  her  that  she  could  get  her  money 
back  at  any  time,  and  this  demand  was  re- 
fused, and  in  1912,  desiring  to  change  the  ben- 
eficiary, she  had  Mr.  Cave,  whom  she  said 
she  had  found  correct  in  all  his  dealings,  to 
read  the  policy  to  her.  She  continued  to  pay 
the  premiums  until  1916. 

These  facts  are  disclosed  by  the  evld«ice 
of  the  plaintiff,  and  they  preclude  a  recovery 
upon  the  g^round  of  false  representations,  be- 
cause an  investigation  of  the  contents  of  tbe 
policy  was  not  only  not  prevented,  but  was 
invited,  and  the  means  of  information  were 
equally  open  to  both  parties. 

'*The  misrepresentation  which  will  vitiate  a 
contract  of  sale,  and  prevent  a  court  of  equity 
from  aiding  its  enforcement,  must  not  only  re- 
late to  a  material  matter  constituting  an  in* 
ducement  to  the  contract,  but  it  must  relate  to 
a  matter  respecting  which  the  complaining  par- 
ty did  not  possess  at  hand  the  means  of  knowl- 
edge ;  and  it  must  be  a  misrepresentation  upon 
which  he  relied,  and  by  which  he  was  actually 
misled  to  his  injury.  A  court  of  equity  will 
not  undertake,  any  more  than  a  court  of  law, 
to  relieve  a  party  from  the  consequences  of  his 
own  inattention  and  carelessness.  Where  the 
means  of  knowledge  are  at  hand  and  equally 
available  to  both  parties,  and  the  subject  of  pur- 
chase is  alike  open  to  their  inspection,  if  the 
purchaser  does  not  avail  himself  of  these  means 
and  opportunities,  be  will  not  be  heard  to  say 
that  he  has  been  deceived  by  the  vendor's  mis- 
representations. If,  having  eyes,  he  will  not 
see  matters  directly  before  them,  where  no  con- 
cealment is  made  or  attempted,  he  will  not  be 
entitled  to  favorable  consideration  when  he  com- 
plains that  he  has  suffered  from  his  own  volun- 
tary blindness,  and  been  misled  by  overcon- 
fidence  in  the  statements  of  another.  And  the 
same  rule  obtains  when  the  complaining  party 
docs  not  rely  upon  the  misrepresentations,  but 
seeks  from  other  quarters  means  of  verification 
of  the  statements  made,  and  acts  upon  the  in- 
formation thus  obtained."  Slaughter's  Adm'r 
V.  Gerson,  80  U.  S.  (13  Wall.)  383,  20  L.  Ed. 
627. 

The  general  principles  applicable  to  cases 
of  fraudulent  representation  are  well  settled. 
Fraud  is  never  presumed;  and  where  it  Is 
alleged  the  facts  sustaining  it  must  be  clear- 
ly made  out  The  representation  must  be  in 
regard  to  material  fact,  must  be  false,  and 
must  be  acted  upon  by  the  other  party  In  ig- 
norance of  its  falsity  and  with  a  reasonable 
belief  that  It  was  true.  If  the  purchaser  In- 
vestigates for  himself,  and  nothing  Is  done 
to  prevent  his  Investigation  from  being  as 
full  as  he  chooses,  he  cannot  say  that  he  re- 
lied on  the  vendor's  representations.  South- 
em  Development  Co.  v.'Sllva,  125  U.  S.  247, 
8  Sup.  Ct.  881,  31  L.  Ed.  678. 

"The  true  rule  is  stated  to  be  that  the  seller 
is  liable  to  an  aedon  of  deceit,  if  he  misrepre- 
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Bent  the  quality  of  the  thing  sold,  in  some  par- 
ticnlars  in  which  the  buyer  has  not  equal  means 
of  knowledge  with  himself,  or  if  he  do  so  in 
such  a  manner  as  to  induce  the  buyer  to  for- 
bear making  the  inquiries,  which  for  his  own 
security  and  advantage  he  would  otherwise  have 
made.  2  Kent's  Com.  487.  The  misrepresen- 
tation must  be  of  a  kind,  the  falsehood  of  which 
■was  not  readily  open  to  the  other  party.  Per 
Taylor,  C.  J.  Fagan  v.  Newsom,  1  Dev.  22." 
Saunders  v.  Hatterman,  24  N.  C.  85,  37  Am. 
Dec.  404. 

These  authorities  are  reviewed  in  County 
V.  Construction  Co.,  152  N.  C.  29,  67  S.  E. 
40,  and  the  principles  stated  as  follows: 

**The  law  does  not  afford  relief  to  one  who 
suffers  by  not  using  the  ordinary  means  of  in- 
formation, whether  his  neglect  be  attributed  to 
indiflfcrence  or  credulity;  nor  will  industrious 
activity  in  other  directions,  to  the  neglect  of 
such  means,  be  of  any  avail.  Andrus  v.  Smelt- 
ing &  Refining  Ca,  130  U.  S.  043  [9  Sup.  Ct. 
645.  32  U  Ed.  1054]. 

**If  the  means  of  .investigation  and  verifica- 
tion be  at  hand,  and  the  attention  of  the  party 
receiving  the  representations  be  drawn  to  them, 
the  circumstances  of  the  case  may  be  such  as 
to  make  it  incumbent  on  a  court  of  justice  to 
impute  to  him  a  knowledge  of  the  result,  which, 
upon  due  inquiry,  he  ought  to  have  <^tained, 
and  thus  the  notion  of  reliance  on  the  repre- 
sentations made  to  him  may  be  excluded.  Far- 
rar  v.  ChurchiU,  135  U.  «.  616  [10  Sup.  Ct 
771,  34  U  Ed.  246]. 

**Our  cases  are  in  perfect  accord  with  those 
decisions  and  the  great  weight  of  authority 
upon  the  important  question  now  before  us. 
We  said  in  Eagin  v.  Newsom,  121  N.  C.  22:i 
'It  is  a  very  reasonable  principle  that  the  pur- 
chaser should  not  be  entitled  to  an  action  of 
deceit  if  he  may  readily  inform  himself  as  to 
the  truth  of  the  facts  which  are  misrepresented.' 
See,  also.  Cash  Register  Co.  v.  Townsend,  137 
N.  C.  658  [60  S.  E.  306.  70  U  R.  A.  349] ;  Ly- 
tle  V.  Bird,  48  N.  C.  225;  Saunders  v.  Hatter- 
man,  24  N.  C.  32  [37  Am.  Dec.  404]." 

At  the  last  term  it  was  held  in  Amdt  v. 
Insurance  Co.,  97  S.  E.  631,  that  one  who 
could  read  and  write  and  had  kept  a  policy 
^without  reading  it  and  had  paid  the  premi- 
mns  for  nine  years  could  not  recover  the  pre- 
miums paid  upon  the  ground  that  he  had 
been  induced  to  accept  the  policy  by  the 
fraudulent  representations  of  the  agent  of 
the  defendant,  and  the  facts  in  this  case  are 
stronger  against  the  plaintiff,  because  here 
slie  read  the  policy  herself,  had  others  upon 
"Whom  she  relied  to  read  it  for  her,  shows 
tbat  she  did  not  rely  upon  the  representa- 
tions within  seven  months  after  the.  policy 
^was  issued,  knew  in  four  years  that  the 
company  had  repudiated  the  alleged  repre- 
sentations by  refusing  to  return  her  money, 
and  thereafter  continued  to  pay  the  premi- 
ums for  a  period  of  twelre  years. 

We  are  therefore  of  opinion  that  the  plain- 
tiff cannot  recover  upon  the  first  cause  of  ao- 
tion,  and  that  she  is  entitled  to  haTe  the  de- 


fendant issue  to  her  a  paid-up  policy,  which 
it  has  agreed  to  do. 

The  facts  in  the  case  of  Hughes  v.  Insur- 
ance Co.,  156  N.  C.  592,  72  S.  E.  1101,  are 
entirely  different  from  those  in  this  case.  In 
the  Hughes  Case  the  plaintiff  could  not  read 
or  write.  The  policy  was  read  and  explain- 
ed by  the  agent,  no  one  else  read  it  to  him, 
and  the  agent  did  not  suggest  that  the  insur- 
ed should  make  further  investigation  him- 
self or  get  others  to  do  so  for  him. 

Reversed. 

BROWN,  J.,  not  sitting. 


(112  s.  a  151) 

SPRADLBY  V.  GEORGIA  HOME  INS,  CO. 

(No.  10159.) 

(Supreme  Ck>urt  of  South  Carolina.     Feb.  10, 

1919.) 

1.  INSTTBANCE  ^S»668(15)— WAIVES  OT  CONDI- 
TION IN  FiBE  Policy— Evidence. 

What  insured  told  agent  of  company  with 
reference  to  ownership  of  land  upon  which  house 
stood  held  insufficient  to  authorize  submission 
to  jury  of  question  whether  company  waived 
provision  of  fire  policy,  that  it  should  be  void 
if  building  insured  was  on  ground  not  owned 
by  insured  in  fee. 

2.  INSUBANCE  ^=:»282(1)  —  FiBE  INSITBANGE — 

Misleading  Statements  of  Insubed. 

Where  fire  policy,  providing  that  it  should 
be  void  if  insured  building  was  on  ground  not 
owned  by  insured  in  fee,  was  obtained  by  mis- 
leading statements  as  to  ownership  of  land, 
there  could  be  no  recovery^ 

3.  Insubance  «=»179— Fibe  Inbubance— Di- 
visible Policy. 

Policy  providing  that  insurer  undertakes  to 
insure  at  a  certain  rate  on  the  hundred,  and 
that  insurance  Is  intended  to  be  $700  on  frame 
building  and  $300  on  piano,  is  divisible,  and  the 
fact  that  insured  was  not  sole  and  uncondition* 
al  owner  of  personal  property  as  required  by 
policy,  will  not  defeat  recovery  for  destruction 
of  building  by  fire. 

Appeal  from  Common  Pleas  Circnit  Court 
of  Aiken  County ;  Ernest  Moore,  Judge. 

Action  by  M.  W.  Spradley  against  the 
Georgia  Home  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Beversed. 

The  following  are  the  reasons  of  the  lower 
court  for  holding  the  policy  divisible: 

The  defendant  contends  that  the  policy  stipu* 
lates  that,  the  entire  policy  shall  be  void  if  the 
title  to  the  property  covered  thereby  is  not  in 
the  party  insured.  It  seems  to  me  that  where 
the  policy  reads  as  It  does  here,  that  the  insur- 
er is  undertaking  to  insure  at  a  certain  rate 
stated  in  the  x>olicy,  as  $1.50  on  the  hundred, 


^=»For  otber  cases  see  same  topic  and  KBY-NUMBBSR  In  all  Key-NumlMreA  Dlgesta  anA  Ind* 
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•nd  where  the  policy  states  that  the  insurance 
is  intended  to  be  $700  on  the  frame  building, 
and  $300  on  the  piano,  that  those  are  separate 
items  of  insurance,  and  that  the  fact  that  the 
policy  provides  with  reference  to  personal  prop- 
erty that  the  party  must  be  the  sole  and  un- 
conditional owner  of  the  personal  property, 
frhen  he  cannot  recover  upon  that,  that  does 
uot  make  that  an  entire  contract  so  as  to  de- 
feat any  right  of  recovery  on  account  of  the 
$i700  insurance  on  the  building.  In  other  words, 
1  think  the  policy  is  susceptible  of  division  on 
Its  face,  and  there  is  nothing  to  show,  and  on 
the  contrary  the  inference  is,  that  they  were 
insuring  those  as  to  separate  items  of  insurance, 
find  the  rate  being  stated,  the  fair  conclusion 
from  the  terms  of  the  policy  is  that  that  rate 
applied  to  $700  on  the  building,  at  $1.50  per 
hundred,  and  insurance  on  the  piano  at  the  same 
rate.  Consequently  I  overrule  the  motion  for 
a  nonsuit  or  direction  of  a  verdict  upon  that 
ground. 

Hendersons,  of  Aiken,  for  appellant. 
Croft  &  Croft,  of  Aiken,  for  respondent. 

WATTS,  J.  This  action  Is  on  an  Insur- 
ance policy.  The  policy  covered  a  home  and 
a  piano.  The  home  was  situated  on  the 
property  of  another  than  the  insured,  and 
the  piano  was  the  property  of  another.  The 
undisputed  testimony  establishes  these  facts. 
The  building  was  erected  under  a  verbal 
lease  for  three  years.  It  does  not  appear 
that  there  was  any  stipulation  therein  per- 
mitting the  insured  to  remove  the  building. 
The  case  was  tried  before  Judge  Moore  and  a 
Jury  at  the  April  term  of  court,  1918,  for 
Aiken  county.  During  the  trial  the  issue  of 
waiver  as  to  the  house  arose.  After  all  of 
the  evidence  was  in  the  defendant  made  a 
motion  for  a  directed  verdict  in  its  behalf. 
His  honor  directed  a  verdict  as  to  the  claim 
for  loss  of  piano,  but  refused  as  to  claim  for 
loss  of  house,  but  submitted  to  the  Jury  on 
this  issue  the  question  of  waiver.  The  Jury 
rendered  a  verdict  in  favor  of  plaintiff  for 
$700  and  Interest.  After  entry  of  Judgment, 
defendant  appealed,  and  by  four  exceptions 
alleges  error  in  two  particulars  on  the  part 
of  Presiding  Judge  Moore: 

[1]  First,  that  he  erred  In  holding  that 
there  was  sufficient  evidence  to  submit  to 
the  Jury  the  question  of  defendant's  knowl- 
edge of  the  ownership  of  the  land,  and  that 
he  should  have  directed  a  verdict  for  defend- 
ant on  the  whole  case. 

There  is  no  doubt  that  the  plaintiff  breach- 
ed the  condition  of  his  policy  as  to  the  own- 
ership 01  the  land  upon  which  the  building 
was  situated.  There  is  nothing  in  the  evi- 
dence to  show  a  waiver  of  this  condition  of 
policy.  Among  the  conditions  that  would 
render  the  policy  void  unless  provided  for  by 
agreement  in  writing  added  to  the  policy  is 
"if  the  interest  of  the  insured  be  other  than" 
unconditional  and  sole  ownership,  or  if  the 


subject  of  insurance  be  a  building  on  ground 
net  owned  by  insured  in  fee  simple,  etc 

[2]  The  insurance  company  has  the  right 
to  know  what  insurable  interest  the  insured 
had  in  the  property  for  its  own  protection, 
whether  in  fee-simple  life  estate  for  a  year, 
or  a  term  of  years.  Experience  teaches  us 
that  the  owner  of  a  house  is  more  circum- 
spect and  careful  in  looking  after  it  than  a 
tenant  or  one  who  leasea  There  is  no  ques- 
tion but  that  moral  hazard  is  much  better 
when  the  insured  is  the  owner  in  fee  of  house 
insured.  The  risk  is  not  so  great.  The  agent 
of  the  insurance  was  misled  when  the  insur- 
ed said  that  it  was  part  of  the  Ben  Turner 
land,  near  the  place  he  called  **home."  This 
was  simply  a  designation  of  its  location,  and 
carried  with  it  no  notice  of  ownership.  It 
was  the  duty  of  the  insured  to  tell  agent 
whether  he  owned  or  leased  the  land.  And 
he  did  not  tell  the  agent  enough,  as  to  the 
ownership  of  the  land,  for  the  question  of 
waiver  to  be  submitted  to  a  Jury.  Under 
misleading  statements,  a  policy  is  procured, 
and  a  short  time  afterwards  the  property  is 
burned  and  the  plaintiff  is  awarded  the  full 
amount  of  the  policy,  as  if  he  were  the  own- 
er in  fee. 

[3]  These  exceptions  must  be  sustained. 
His  honor  should  have  directed  a  verdict  for 
defendant  as  asked  for.  The  exceptions  rais- 
ing the  question  that  his  honor  was  in  error 
in  holding  that  the  policy  was  divisible  are 
overruled,  for  the  reason  stated  by  his  hon- 
or in  his  ruling  on  this  question  in  the  cir- 
cuit court 

Judgment  reversed. 

GARY,  C.  J.,  and  HYDRICK,  FRASBR. 
and  GAGE,  JJ.,  concur. 


(Ill  S.  a  S94) 

RAGIN  V.  NORTHWESTERN  R.  CO.  OF 
SOUTH  CAROLINA  et  al.    (No.  10139.) 

(Supreme  Court  of  South  Carolina.     Jan.  28, 

1919.) 

1.  Pleading   c=»8(3)— Conclusions  of  Law 
—Joint  Convebsion. 

An  allegation,  without  stating  facts  or  cir- 
camstanccs,  is  not  sufficient  to  show  a  joint 
conversion  of  goods  by  a  carrier  and  the  con- 
signor. 

2.  AcnoN    «=»50(4)— JoiNDEB  or  Causes  of 
Action— Consignee  and  Carrier. 

A  consignee  is  not  liable  with  the  carrier  for 
loss  of  his  goods  in  transportation,  nor  does  the 
carrier  become  liable  with  the  consignee  for  the 
letter's  failure  to  account  to  the  consignor  for 
the  goods  upon  receipt. 

Appeal  from  Ck)mmon  Pleas  Circuit  Court 
of  Clarendon  Ck)unty ;  John  S.  Wilson,  Judge. 
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Action  by  C.  H.  Ragln  against  the  North- 
western Railroad  Company  of  South  Carolina 
and  Henry  W.  Frost  &  Co.  BVom  orders  of 
trial  conrt  orerruling  demurrer  to  the  com- 
plaint and  ordering  its  amendment  so  as  to 
show  a  joint  obligation  of  defendants,  and 
dismissing  complaint  on  failure  to  so  amend, 
plaintiff  and  Henry  W.  Frost  &  Co.  both  ap- 
peal. Aflarmed  as  to  plaintiff,  and  rerersed 
as  to  defendant  BYost  &  Co. 

Purdy  &  O'Bryan,  of  Manning,  and  Frank 
R.  Frost,  of  Charleston,  for  appellants. 

J.  J.  Cantey,  of  Sommerton,  for  respond- 
ent. 

WATTS,  J.  The  appeal  involved  in  this 
case  is  from  orders  of  his  honor,  Judge  Wilson. 
Both  plaintiff  and  defendant  Henry  W.  EYost 
&  Co.  appeal  from  said  orders  of  his  honor. 
The  issues  in  this  case  are  the  "aftermath" 
of  the  case  between  same  parties  in  the  case 
reported  in  108  S.  C.  171,  03  S.  E.  860.  After 
tliat  opinion  was  filed  the  plaintiff  asked  and 
was  granted  a  nonsuit  in  the  magistrate's 
court,  and  commenced  the  present  action  in 
the  court  of  common  pleas.  Henry  W.  Frost 
&  Co.  appealed  from  the  orders  of  Judge 
Wilson  dated  June  25, 1918,  respectively,  and 
C.  H.  Ragin  appealed  also  from  the  order  of 
date  July  26,  1918. 

The  first,  second,  and  fourth  of  Henry  W. 
Frost  &  CoJb  exceptions  raise  the  question 
w^hether  the  plaintiff  has  complied  with 
Judge  Wilson's  order,  and  alleged  a  Joint  ob- 
ll^tion  between  the  defendants.  If  he  has 
not  done  so,  then  he  does  not  state  a  cause  of 
action  against  Frost  &  Co.  Under  the  facts 
of  the  former  decision  in  this  case,  there  is 
not  a  particle  of  doubt  that  there  never  was 
a  Joint  possession  of  the  bale  of  cotton,  the 
subject-matter  of  the  suit,  or  a  Joint  tort  be- 
tween the  railroad  and  Frost  ft  Co.  If  the 
railroad  received  the  cotton  as  a  common  car- 
rier consigned  to  Frost  &  Co.,  and  delivered 
it  to  Frost,  then  its  liability  ceased,  for  the 
railroad  had  then  done  as  it  had  contracted 
to  do.  If  Frost  received  the  cotton  and  failed 
to  account,  then  Frost  ft  Co.  would  be  liable. 
The  undisputed  evidence  in  the  former  case 
shows  that  the  railroad  delivered  the  cotton 
to  Frost  ft  Co.,  and  that  E^ost  &  Co.,  accord- 
ing to  the  allegation  of  the  complaint,  ac- 
counted in  part. 

[1]  There  is  no  sufficient  allegation  that 
there  was  a  Joint  conversion.  A  mere  sug- 
gestion, an  allegation  to  that  effect,  without 
ittaiiug  facts  or  circumstances  to  allege  the 
facts,  is  not  sufficient  When  the  plaintiff 
elected  to  allege,  as  he  did  in  the  former  suit 
which  was  passed  upon  by  this  court,  that 
the  railroad  received  the  cotton  consigned  to 
Frost  &  Co.,  then,  imder  a  proper  showing, 
he  could  have  held  the  railroad  responsible 
if  the  railroad  had  failed  to  carry  and  deliv- 


er to  Frost.  When,  however,  the  railroad  de- 
livered to  Frost  the  cotton,  then  its  liability 
ceased ;  and  if  Frost  ft  Co.  received  the  cot- 
ton, and  failed  to  account  for  the  same,  and 
plaintiff  feels  aggrieved,  then  he  can  sue 
Frost  ft  Co.  This  court  decided  in  the  for- 
mer case  that  there  was  no  Joint  tort,  and 
that  the  cause  of  action  against  Frost  &  Co. 
could  not  be  tried  in  Clarendon  county. 

[2]  There  is  no  principle  of  law  whereby  a 
consignee  becomes  liable  with  the  carrier  for 
loss  in  transportation,  or  that  the  carrier 
becomes  liable  with  the  consignee  for  his 
failure  to  account.  In  the  former  case  the 
court  says,  "Clearly,  both  are  not  liable." 
The  facts  conclusively  show  that  the  carrier 
is  not  liable.  This  leaves  the  matter  open 
between  plaintiff  and  Frost  &  Co.,  and  Frost 
&  Co.  cannot  be  sued  in  Clarendon  county. 
Under  all  of  the  exceptions  the  real  question 
in  the  case  is  whether  the  complaint  alleges 
a  Joint  obligation  between  the  defendants. 
There  is  none. 

Plaintiff's  exception  overruled;  Frost  ft 
Co.'s  exceptions  sustained. 

Judgment  reversed. 

GARY,  C.  J.,  and  HYDRICK,  FRASER, 
and  GAGE,  JJ.,  concur. 


(Ill  S.  C.  463) 

McCLURE  V.  HOME  INS.  CO.  OF  NEW 
YORK.     (No.  10161.) 

(Supreme  Court  of  South  Carolina.     Feb.  12, 

1919.) 

1.  Afpeax.  and  E2BB0B  ^=9231(3)  —  Objec- 
tion Below— Admission  of  Evidence. 

In  an  action  on  a  hail  policy,  admission  of 
evidence  that  agent  who  solicited  insurance 
stated  that  he  would  adjust  loss  if  it  occurred 
could  not  be  complained  of  in  absence  of  specific 
objection. 

2.  Appeal  and  Ebbob  ^=:»1050(1)  —  Admis- 
sion OP  Incompetent  Testimony— Habm- 
LESS  Ebbob. 

Permitting  plaintiff,  suing  on  hail  policy, 
to  testify  that  agent  who  solicited  application 
stated  that  he  himself  would  adjust  loss,  held 
not  prejudicial. 

3.  Appeal  and  BTbbob  ^=»706(2)— Gbounds 
OF  Motion  fob  New  Tbial— Pbesebvation. 

Grounds  of  motion  for  new  trial  not  stated 
in  the  record  are  not  properly  before  the  court 
on  appeaL 

4.  Tbial  ^=9334  —  Vebdict  —  Uncebtain- 
ty. 

Verdict  for  a  certain  amount,  with  interest, 
etc.,  was  not  void  for  uncertainty,  where  it  re- 
quired only  a  mathematical  computation  to 
ascertain  the  full  amount  which  the  jury  in- 
tended to  award,  since  "that  is  certain  which 
can  be  made  certain.** 


^B>For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  James  B.  Peurifoy, 
Judge. 

Action  by  W.  J.  McClure  against  the  Home 
Insurance  Company  of  New  York.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Bonham,  Watkins  &  Allen,  of  Anderson, 
for  appellant. 

Watkins  &  Prince,  of  Anderson,  for  re- 
spondent. 

HXDRICK,  J.  This  was  an  action  on  a 
policy  dated  April  28,  1917,  insuring  plaintiff 
against  damages  caused  by  bail  during  tbat 
year  to  his  crop  of  300  acres  of  cotton  to  an 
amount  not  exceeding  $25  per  acre.  On  April 
2Uth  the  crop  on  part  of  the  land  was  dam- 
aged by  hail  to  the  extent  of  $190.73.  That 
loss  was  adjusted  and  paid.  On  May  22d 
another  hailstorm  struck  plaintiff's  farm, 
and  completely  destroyed  the  crop  on  200 
acres,  and  damaged  that  on  100  acres  to  the 
extent  of  40  per  cent.,  as  estimated  and 
agreed  upon  by  plaintiff  and  the  agent  of  de- 
fendant who  solicited  plaintiff's  application 
for  the  policy.  According  to  this  estimate, 
plaintiff*s  loss  was  $6,000-^5,000  on  the  200 
acres  totally  destroyed,  and  $1,000  on  the 
100  acres  partially  destroyed — and,  accord- 
ing to  plaintiff's  testimony,  the  agent  prom* 
ised  to  send  him  a  check  within  a  few  days 
for  the  amount  of  the  loss  so  agreed  upon. 
But,  instead  of  sending  the  check,  the  com- 
pany sent  two  other  agents  to  appraise  and 
adjust  the  loss.  These  agents  offered  plain- 
tiff, first,  $1,000,  then  $1,200,  and  flnaUy  $V 
792^ — offei's  which  plaintiff  declined  to  con- 
sider, and  brought  suit  on  the  policy.  The 
Jury  found  a  verdict  in  his  favor  for  $5,809.- 
73,  with  interest  from  July  23,  1917,  at  7  per 
cent,  per  annum.  Fi'om  Judgment  on  the 
verdict,  defendant  appealed. 

[1,2]  The  first  assigmnent  of  error  is  in 
allowing  plaintiff  to  testify  that  the  agent 
who  solicited  his  application  for  the  policy 
assured  him  that,  in  case  of  loss,  he  (the  so- 
liciting agent)  would  himself  adjust  it.  Ap- 
pellant contends  that  this  testimony  was  in 
conflict  with  the  written  stipulations  of  the 
application  and  policy,  and  that  it  was  preju- 
dicial, as  appeared  from  the  attitude  of 
plaintiff  to  the  other  agents  of  defendant 
who  were  sent  to  adjust  tlie  loss. 

The  objection  and  contention  are  unten- 
able for  several  reasons :  When  the  objection 
was  interposed  no  specific  ground  of  objec- 


tion was  stated.  The  court  asked  plaintiff's 
attorney  what  was  the  purpose  of  the  testi- 
mony. His  reply  was :  **To  show  the  under- 
standing as  to  how  the  loss  should  be  ad- 
Justed — who  should  adjust  the  loss."  The 
court:  ''This  policy  shows  how  it  should  be 
adjusted.  Go  ahead."  It  does  not  appear 
that  the  loss  was  adjusted*  or  attempted  to 
be  adjusted,  in  any  way  contrary  to  the 
provisions  of  the  poUcy.  In  fact  it  was  not 
adjusted  at  all;  and  the  action  was  not 
brought  upon  an  adjustment  of  the  loss,  but 
upon  the  policy ;  and  it  does  not  appear  that 
there  is  any  provision  of  the  policy  that  an 
action  may  not  be  brought  upon  it  until  aft- 
er adjustment  of  the  loss,  or  an  effort  to  ad- 
Just  it  The  record  contains  no  provision  of 
the  application  or  policy  with  regard  to  the 
matter  of  adjusting  the  loss,  and  there  was 
no  issue  thereabout  It  appears  that  the  at- 
titude of  plaintiff  to  the  adjusters  sent  out  by 
the  company  was  brought  about  rather  by  the 
insignificance  of  their  offers,  as  compared 
with  his  actual  loss,  as  claimed  by  him  and 
found  by  the  Jury,  than  by  any  reliance  upon 
the  alleged  agreement  with  the  soliciting 
agent  Therefore,  if  the  ground  of  objection 
had  been  stated,  we  fail  to  see  wherein  ap- 
pellant was  prejudiced  by  the  testimony, 
though  incompetent  and  irrelevant 

[3]  The  next  contention  is  that  the  court 
erred  in  refusing  a  new  trial.  The  ground  or 
grounds  of  the  motion  for  a  new  trial  are  not 
stated  in  the  record,  and  therefore  are  not 
properly  before  us.  But,  assuming  that  they 
appear  in  the  exceptions  which  assign  error 
in  sustaining  the  verdict,  on  the  grounds 
that  the  evidence  was  insuflicient  to  support 
it,  and  that  the  Jury  did  not  follow  the  in- 
structions of  the  court  (which  were  admitted- 
ly correct)  as  to  the  measure  of  damages,  we 
find  abundant  evidence  to  support  the  ver- 
dict, and  none  that  the  Jury  did  not  follow 
the  instructions  given  them  in  estimating 
plaintiff's  damages. 

[4]  The  last  assignment  of  error  Is  tbat 
the  verdict  is  void  for  uncertainty  because 
it  was  not  for  a  certain  amount,  but  for  a 
certain  amount  with  interest,  etc.  That  is 
certain  which  can  be  made  certain.  It  re< 
quired  only  a  mathematical  calculation  to 
ascertain  with  certainty  the  full  amount 
which  the  Jury  intended  to  award.  Bank  ?. 
Bowie,  1  McMul.  (26  S.  C.  Law)  430. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  FKASBBr  <ind 
GAGE,  JJ.,  concur. 
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LONG  V.  POCAHONTAS  CONSOLu  COL- 
LIERIES CO. 

<Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  11,  1919.) 

(8yUdbu»  hy  the  Court,) 

1.  Fleadinq     «=»237(5)—VABIANCl^— Amend* 
icENT  After  Vebdict. 

Where  on  a  trial  objections  are  timely  made 
to  the  introduction  of  evidence  upon  the  ground 
of  variance,  or  the  question  of  such  variance  is 
otherwise  seasonably  presented,  the  pleader 
should  not  be  permitted  to  amend  his  declaraticm 
or  other  pleading  after  verdict. 

2.  Pleading    ^=>430(2)—Vabiance— Waiver. 

Where  the  declaration  or  other  pleading 
states  a  good  cause  of  action,  but  broader  than 
the  contract  or  other  liability  proven,  objection 
to  the  evidence  or  motion  to  exclude  based  on 
variance,  not  specifically  stated  to  be  on  that 
ground,  should  after  verdict  be  treated  as  waiv- 
ed and  be  disregarded. 

3.  Pleading  «=5>430(1)— Variance— Form  of 
Objection. 

Objection  to  evidence  or  motion  to  exclude 
based  on  variance  should  be  specifically  stated 
in  the  objection  or  motion  and  not  concealed  un- 
der a  general  objection  or  motion,  and  after  ver- 
dict the  objection  should  be  treated  as  coming 
too  late  and  as  waived. 

4.  Pleading  ^=>237(4),  432— Variance— Cube 
BY  Verdict— Amendment. 

If  the  evidence  adduced  on  the  trial  by 
plaintiff  or  defendant  shows  a  good  cause  of  ac- 
tion or  defense,  a  defect  in  the  pleading  should 
be  regarded  as  cured  by  the  evidence  when  after 
verdict  either  of  the  parties  seek  an  advantage 
baaed  on  variance,  or  the  pleader  should  be 
permitted  to  amend  his  pleading  to  correspond 
with  the  proof,  and  if  no  substantial  rights  of 
the  parties  w^ill  be  injuriously  affected  thereby, 
the  verdict  or  judgment  should  not  be  disturbed. 

6.  Master  and  Servant  <8=»101,  102(1)  235 
(1),  289(23)— Tools  and  Appliances— Con- 
tributory Negligencb:— Jury  Question. 
A  master  is  bound  to  use  reasonable  care 
to  provide  his  servant  with  reasonable''  dafe 
machinery  and  implements  with  which  to  dis- 
charge his  duties,  and  unless  the  defect  occurs 
in  the  use  thereof  by  the  servant  and  is  slight 
and  easily  remedied  by  the  servant,  the  master 
will  be  liable  to  the  servant  for  injuries  sustain- 
ed by  him  on  account  of  such  defect,  unless  it 
be  clearly  shown  that  under  all  the  circumstanc- 
es the  defect  was  open  and  apparent  and  that 
the  servant  should  by  the  reasonable  use  of  his 
faculties  have  discovered  the  defect  in  time  to 
avoid  the  injuries,  generally  a  question  of  fact 
for  the  jury. 

(Additional  Syttabua  hy  Editmal  Staff,) 

6-  Interest  ^=>21— On  Verdict  in  Tort  Ac- 
tion. 

In  actions  ex  delicto,  interest  is  allowable 
from  the  date  of  the  verdict  of  the  jury. 

Williams,  J.,  dissenting. 

Error  to  Circuit  Court  Mercer  County. 
Action  by  J.  A.  Long  against  the  Pocahon- 
98  S.B.— 19 


tas  Consolidated  Collieries  Company.  Ver- 
dict for  plaintiff,  and  Arom  a  Judgment  set- 
ting aside  the  verdict,  and  awarding  defend- 
ant a  new  trial,  plaintiff  brings  error.  Re- 
versed, verdict  reinstated,  and  judgment  for 
plaintiff. 

Minter  &  Mlnter,  of  Pocahontas,  Va.,  and 
Sanders,  Crockett  &  Kee,  of  Bluefield,  for 
plaintiff  in  error. 

S.  O.  Graham,  of  Tazewell,  and  A.  W.  Rey- 
nolds, of  Princeton,  Va.,  for  defendant  in 
error. 


MIIiLER,  P.  This  writ  of  error  was  award- 
ed plaintiff  to  the  judgment  of  the  circuit 
court  setting  aside  the  verdict  of  the  jury  in 
his  favor  for  ten  thousand  dollars  and  award- 
ing defendant  a  new  trial. 

The  record  does  not  clearly  disclose  the 
ground  or  grounds  upon  which  defendant 
was  awarded  a  new  trial.  Of  the  grounds 
assigned  the  following  only  are  now  urged  or 
relied  on  in  support  of  the  judgment:  (1) 
The  refusal  of  the  court  to  give  instructions 
lA,  4  and  5  as  propounded  by  defendant;  (2) 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence.  And  as  probably  covered  by 
these  grounds  the  point  is  here  urged  that 
there  was  a  fatal  variance  between  the  aver- 
ments of  the  declaration  and  the  proof.  Jus- 
tifying the  Judgment. 

The  record  shows  that  after  the  verdict 
and  motion  for  a  new  trial  and  before  Judg- 
ment plaintiff  asked  but  was  denied  leave  to 
amend  his  declaration  in  certain  particulars, 
so  as  to  cure  any  defect  or  error  therein  and 
make  it  conform  to  the  case  proven  by  the 
evidence.   The  suit  was  for  damages  for  per- 
sonal injuries  sustained  by  plaintiff  while 
employed  in  defendant's  coal  mine  in  the 
state  of  Virginia,  due  to  the  alleged  negli- 
gence of  defendant    The  specification  of  neg- 
ligence in  the  first  count  was  that  defend- 
ant permitted  large  quantities  of  slate,  ref- 
use, coal  and  other  materials  to  be  hauled 
along  the  haulways  and  tracks  over  which 
plaintiff  was  required  to  haul  the  coal,  and 
because  of  the  defective  car  on  which  he  was 
riding  in  the  discharge  of  his  duties,  he  was 
thrown  off  and  fell  upon  the  said  refuse,  coal, 
slate  and  other  accumulations  in  the  mine 
and  because  of  such  obstructions  he  was  un- 
able to  get  out  of  the  way  of  the  car,  and 
thereby  received  his  Injuries.    The  negligence 
averred  in  the  second  count  is  that  defendant 
provided  and  permitted  to  be  loaded  with  coal 
the  car  on  which  plaintiff  was  riding  in  dis- 
charge of  his  duties  defectively  equipped  with 
a    chain  and   latch,   which   chain  was  too 
long  to  hold  the  end  gate  of  the  car  when 
locked  and  in  course  of  transportation  se- 
curely in  place  as  required  to  prevent  in- 
Jury  to  employees,  and  by  reason  whereof  said 
gate  or  swinging  door  under  the  pressure  of 
the  load  was  caused  to  swing  out  over  the 
bumpers  of  the  car,  pushing  plaintiff  and 
causing  his  feet  to  slip  off  the  car  and  throw- 
ing him  under  the  wheels,  and  doing  him  the 
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injuries  of  which  he  complains.  The  third 
count  avers  a  defect  In  the  brakes  of  said 
car,  so  that  when  plaintiff  riding  thereon  as 
alleged  reached  a  point  where  the  grade  was 
heavy  he  was  unable  by  reason  thereof  to 
check  the  sfpeed  of  the  car  upon  reaching  an 
abrupt  curve  in  the  track,  whereby  he  was 
Jerked  and  thrown  off  the  car  and  injured  as 
alleged. 

Each  of  these  counts  erroneously  avers  that 
it  was  the  duty  of  the  plaintiff  to  dig  down 
the  coal  in  the  mine  and  load  it  on  to  the 
mining  cars  of  defendant.  Among  the  other 
duties  of  his  employment  as  alleged  was  to 
haul  the  coal  from  the  place  whcare  it  was 
loaded  into  said  cars  to  what  is  termed  **the 
Loaded  Branch,'*  heing  a  point  in  the  said 
mines  where  he  was  instructed  by  the  de- 
fendant to  place  all  loaded  cars  under  his 
control. 

On  the  trial  the  evidence  of  plaintiff  and 
defendant  was  that  plaintiff's  employment 
was  to  haul  the  coal,  set  props  and  lay  track, 
and  that  it  was  no  part  of  his  contract  to 
dig,  mine  and  load  ooal  as  erroneously  al- 
leged and  as  the  evidence  on  both  sides  prov- 
ed, and  so  plaintiff  proposed  after  verdict 
and  before  Judgment  to  so  amend  each  count 
of  his  declaration  by  striking  out  the  redund- 
ant words,  but  the  court  denied  him  his  mo- 
tion and  sustained  defendant's  motion  to  set 
aside  the  verdict  and  award  it  a  new  trial. 

[1]  The  first  question  for  consideration  in 
logical  and  orderly  sequence,  it  seems  to  us, 
is,  was  the  judgment  below  properly  predi- 
cated on  the  supposed  variance  between  the 
allegata  and  probata?  It  is  not  denied  that 
the  redundant  averments  were  material,  for 
if  plaintiff's  contract  included  digging  and 
mining  the  coal  and  loading  it  into  the  cars, 
his  rights  would  be  measured  by  different 
rules  than  those  applicable  to  a  mere  hauler 
of  coal;  but  the  declaration  is  broad  enough 
in  its  averments  to  cover  the  contract  as 
proved.  The  case  seems  to  have  been  tried 
and  submitted  to  the  Jury  on  the  two  issues : 
(1)  Whether  the  car  in  question  was  defec- 
tive in  the  particulars  alleged  in  the  second 
count;  (2)  was  plaintiff  guilty  of  negligence 
whidi  was  the  proximate  cause  of  his  inju- 
ries? It  does  not  appear  from  the  record  that 
plaintiff  undertook  to  sustain  his  case  under 
the  first  and  second  counts. 

At  no  time  during  the  progress  of  the  trial 
did  the  defendant  object  to  the  plaintiff's  evi* 
dence  or  any  part  of  it  on  the  ground  of 
variance.  Plaintiff  proved  by  his  own  evi- 
dence the  contract  just  as  it  was  subsequent- 
ly proved  by  witnesses  for  the  defendant,  and 
it  is  quite  evident  that  the  question  of  vari- 
ance was  an  after  thought  of  defendant, 
probably  suggested  for  the  first  time  on  the 
motion  for  a  new  trial,  for  according  to  the 
record  variance  was  not  made  a  special 
ground  for  a  new  trial,  nor  was  it  made  the 
ground  of  a  motion  to  strike  out  the  evidence 
or  the  subject  of  an  instruction  to  the  jury. 


Nor  was  the  question  presented  in  any  other 
way  unless  by  the  peremptory  instruction, 
denied,  to  find  for  defendant,  or  by  the  mo- 
tion to  set  aside  the  verdict  because  contrary 
to  law  and  the  evidence.  It  is  contended  on 
behalf  of  defendant  that  the  motion  to  am^d 
came  too  late  and  that  the  variance  was 
fatal. 

The  general  rule,  according  to  the  common 
law  and  our  statutes,  section  12,  ch.  125,  and 
section  8,  ch.  131,  of  the  Code  (sees.  4766, 
4912),  undoubtedly  is  that  when  upon  the 
trial  objections  are  timely  made  to  evidence 
upon  the  ground  of  variance,  or  the  varianoe 
Is  otherwise  presented  upon  time,  the  plead- 
er should  not  be  permitted  to  amend  after 
verdict  Lawson  v.  Williamson  Goal  &  Coke 
Co.,  61  W.  Va.  669,  680,  57  S.  B.  258. 

[2]  But  when  as  in  this  case  the  declara- 
tion states  a  good  cause  of  action,  but  states 
the  contract  of  employment  broader  and  as 
imposing  duties  not  covered  by  the  contract 
proven,  the  defect  of  pleading  after  verdict 
should  be  regarded  as  waived  or  cured  by  the 
statute  of  jeofails  Section  3,  ch.  134  of  the 
Code  (sec.  4977).  The  objection  on  the 
ground  of  variance  after  verdict  amies  too 
late  and  should  be  disregarded. 

[S,  4]  The  proper  way  to  take  advantage  of 
a  variance  between  allegata  and  probata  is 
not  after  verdict,  working  a  surprise  and  in- 
justice on  the  opposite  party,  but  to  object  to 
the  evidence  when  first  offered  or  by  a  mo- 
tion to  strike  out,  so  that  the  pleader  if  he 
desires  may  exercise  his  rights  of  timely 
amendment,  given  by  the  statute.  And  we 
think  that  sound  and  orderly  rules  of  prao> 
tice  require  that  such  objection  and  motion  to 
exclude  predicated  on  variance  should  specif- 
ically state  the  ground  and  should  not  be  re- 
garded as  covered  by  some  g^ieral  objections 
or  a  motion  entered  to  catch  the  court  or  the 
opposite  party  in  reversible  error  not  spedfio 
ally  pointed  out  on  the  trial.  Our  decisions, 
we  think,  fully  support  this  proposition. 
Long  V.  Campbell,  37  W.  Va.  665,  17  S.  R 
197 ;  Dresser  v.  Transportation  Co.,  8  W.  Va. 
553;  Harris  v.  Lewis,  5  W.  Va.  675;  Davisson 
V.  Foifd,  23  W.  Va.  617 ;  Bluefield  v.  McClaugh- 
erty,  64  W.  Va.  536,  63  8.  HI  363;  State  v. 
Hood,  63  W.  Va.  182,  59  8.  E.  971,  15  L.  R.  A 
(N.  8.)  448,  129  Am.  St.  Rep.  964.  And  in 
Virginia  the  rule  is  definitely  stated  that  if 
no  objection  is  made  to  the  admissibility  of 
evidence  on  account  of  the  failure  to  support 
the  issue  and  no  motion  is  made  to  exclude 
it  on  account  of  the  supposed  variance  the 
objection  is  deemed  to.  be  waived.  And  this 
rule  is  reaffirmed  with  even  more  exactness  in 
Taliaferro  v.  Shepherd,  107  Va.  56,  57  S.  R 
585. 

Moreover,  oceans  of  Judicial  decisions  are 
dted  by  numerous  text  veriters  and  annota- 
tors  for  the  proposition  that  when  no  vested 
rights  will  be  disturbed,  nor  the  cause  of  ac- 
tion or  defense  substantially  destroyed,  or  the 
theoiy   of    ttie    case    altered,    amendmentf 
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should  be  permitted  at  exxy  time  before  or 
after  trial  If  substantial  Justice  will  there* 
by  be  promoted.  2111.  a  L.  577;  Burks'  Plead- 
ing and  Practice,  §  312;  Ellinj^ouse  ▼.  AJai 
Livestock  Co.,  51  Mont  275,  152  Pac  481,  L. 
R.  A.  1916D,  836,  and  elaborate  note  begin- 
ning on  page  841.  And  as  particularly  ap- 
plicable in  appellate  courts  the  writer  of  the 
note  at  page  843  of  L.  R.  A.  1916D,  citing 
a  long  line  of  decisions  tram  many  states, 
some  perhaps  controlled  by  statute,  says: 

**nnder  these  circumstances  [those  noted],  it 
is  held  generally  that  the  judgment  will  not  be 
reyersed  because  of  defects  or  omissions  in  the 
pleadmgs  which  are  supplied  by  the  proof  or 
the  pleadings  of  the  adverse  party,  or  because 
of  a  variance  between  the  pleadings  and  the 
proof,  if  the  sufficiency  of  the  pleadings  was  not 
properly  challenged  in  the  lower  court,  or  the 
evidence  was  introduced  without  objection,  or 
the  defect  or  variance  appears  clearly  not  to 
have  affected  the  substantial  rights  of  the  par- 
ties; but  the  pleadings  may  be  amended  in  the 
appellate  court  to  support  the  judgment,  if  nec- 
essary, or  the  amendment  will  be  deemed  made. 
l%e  rule  has  become  elementary,  it  has  been 
said,  that  *if  a  good  cause  of  action  has  been 
established  upon  a  trial  and  all  controversies  in 
reference  to  the  matter  are  fully  tried  without 
objection,  and  such  cause  is  within  the  juris- 
diction of  the  court  and  might  have  been,  but 
was  not,  fully  pleaded,  or  was  not  the  particu- 
lar cause  of  action  the  pleader  had  in  mind  at 
the  outset,  though  the  facta  are  fairly  stated,  the 
complaint  may  *  *  *  on  appeal  be  deemed 
amended  hi  accordance  with  the  judgment'  " 

In  Massachusetts,  In  Lemay  v.  Springfield 
Street  Ry.  Co.,  210  Mass.  63,  96  N.  EL  79,  37 
L.  R.  A.  (N.  S.)  43,  where  the  facts  were 
quite  similar  to  those  presented  here^  it  was 
held  that  "as  the  declaration  stood  at  the  trial 
the  instructions  requested  by  the  defendant 
should  have  been  given,  but,  as  upon  a  prop- 
er declaration  the  def^idant  would  have  been 
liable  if  the  accident  was  caused  by  a  defect 
in  the  car  which  by  proper  Inspection  might 
have  been  discovered  and  remedied,  and  as 
the  case  appeared  to  have  been  submitted  to 
the  jury  fairly  on  this  question,  an  amend- 
ment of  the  declaration  so  as  to  present  this 
issue  would  cure  the  error  without  resorting 
to  a  new  trial  which  justice  did  not  require^' ; 
and  it  was  ordered  that  if  the  plaintiff's 
declaration  should  be  am^ided  so  as  to  prop- 
erly present  the  issue,  the  defendant's  excep- 
tions should  be  overruled,  otherwise  they 
should  be  sustained. 

We  are  of  oi^nion  therefore,  upon  reason 
and  authority,  that  as  no  objectiOQ  to  the  evi- 
dence for  a  variance  was  at  any  time  interpos- 
ed, nor  any  motion  taiade  to  ezdude  on  this 
or  any  other  ground,  the  plaintiff  was  er- 
roneously denied  the  ri^t  to  amend  his  dec- 
laration as  proposed,  even  after  verdict,  and 
if  not  that,  the  court,  a  good  cause  of  action 
being  established  by  the  proof,  should  have 
disregarded  the  defect  tn  the  pleadings  and 
entered  judgment  on  the  verdict  in  favor  of 
plaintiff,  without  the  necessity  of  a  new  triaL 


[5]  The  next  inquiry  is,  was  plaintiff  en- 
titled to  a  verdict  and  Judgment  on  the  facts 
proven  under  the  second  count  averring  a  de- 
fective car?  One  theory  of  the  defendant 
was  that  although  the  car  may  have  been 
defective  in  the  particular  alleged,  the  de- 
fect was  not  the  proximate  cause  of  plain- 
tiffs injuries^  but  was  the  result  of  his  own 
negligence  in  attempting,  while  the  car  was 
in  motion,  to  reach  out  and  get  his  dinner 
bucket  setting  on  a  "gob  pile^'  in  the  haul- 
way,  whereby  he  lost  his  balance  and  fell 
under  the  car.  The  other  theory  was  that 
the  defective  condition  of  the  car  was  so 
plain  and  obvious,  owing  to  the  wooden  blodc 
stuck  In  between  the  chain  and  end  gate,  that 
plaintiff  was  bound  to  use  his  senses  and  take 
notice  thereof,  and  not  having  done  so,  he 
violated  rules  of  the  defendant  made  for  his 
safety,  and  assumed  the  risk  incident  to  rid- 
ing on  the  car  so  dangerously  equipped  and 
loaded. 

The  evid^ioe  on  these  two  theories  of  de- 
fendant, however,  was  decidedly  conflicting. 
Plaintiff  find  another  employee  riding  on  the 
same  car  swear  that  the  car  was  defective 
and  that  plaintiff  was  injured  substantially 
as  alleged  in  the  declaration.  Both  swear 
that  plaintiff  succeeded  in  getting  his  bucket 
and  landing  safely  back  in  his  position  on  the 
bumper  of  the  car.  -  And  the  evidence  of  some 
of  the  defendant's  witnesses  tends  to  show 
that  the  car  had  run  quite  a  distance  from 
the  place  where  plaintiff  had  gotten  his  buck- 
et to  the  place  where  he  had  been  pushed  off 
and  fallen  under  the  car.  Defendant  under- 
took to  contradict  Hodge,  the  other  witness 
for  plaintiff,  by  a  previous  statement  in  writ- 
ing claimed  to  have  been  made  by  him,  but  we 
,do  not  think  it  clearly  does  so.  Besides,  on 
cross-examination  he  swore  he  did  not  make 
a  different  statement,  and  both  he  and  the 
scrivener  who  took  down  the  statement  agree 
in  saying  that  after  it  was  written  down  it 
was  not  read  to  or  verified  by  the  witness. 
Two  or  three  witnesses  for  defendant  say 
that  when  called  to  assist  in  getting  plain- 
tiff from  under  the  car,  or  the  next  day  when 
they  examined  it,  the  car  was  in  good  shape, 
that  the  end  gate  was  fastened  and  that  no 
coal  had  run  out  on  the  ground.  Their  evi- 
dence on  these  questions  however  did  not 
agree  with  previous  statements  made  by  them 
in  writing  at  the  request  of  counsel  for  plain- 
tiff, the  signatures  to  which  they  would  not 
distinctly  admit  or  deny,  though  on  cross-ex- 
amination they  did  admit  that  they  had  made 
statements  in  writing  about  the  time  speci- 
fied. These  witnesses  were  all  employees  of 
defendant  On  rebuttal  witnesses  for  plain- 
tiff present  at  the  time,  swear  that  the  state- 
ments were  made^  reduced  to  writing  and 
read  over  to  the  witnesses  and  signed  by  them. 
No  witness  swears  that  the  diain  to  hold  the 
end  gate  was  not  too  long.  One  witness  for 
defendant  at  least  admits  that  the  slack  was 
taken  up  with  a  blodc  of  wood  as  daimed  by 
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plaintiff.  So  that  we  do  not  think  the  cir- 
cuit court  was  Justified  in  disturbing  the  ver- 
dict on  the  ground  that  It  was  contrary  to 
the  evidence  tending  to  show  a  defective  car 
and  that  plaintiff's  injuries  were  the  result 
thereof,  but  was  the  result  of  his  supposed 
negligence  In  attempting  to  secure  his  bucket 
while  the  car  was  in  motion.  If  the  chain 
was  too  long  to  properly  and  securely  hold  the 
load,  and  the  slack  of  the  chain  bad  to  be 
taken  up  by  the  block  of  wood  as  stated* 
which  was  liable  to  fall  out,  we  think  the 
master  was  liable  for  consequential  injuries 
to  plaintiff. 

Cbunsel  for  defendant  say,  however,  that 
the  defect.  If  proven,  was  trivial  and  easily 
remedied  by  plaintiff  if  he  had  observed  due 
care  and  the  rules  of  the  defendant  formulat- 
ed for  his  safety,  and  they  would  bring  the 
case  within  the  rules  and  principles  of  Mar- 
tin V.  Oftrter  Coal  &  Coke  Co.,  75  W.  Va.  653, 
84  S.  E.  574,  and  Priddy  v.  Coal  Co.,  64  W. 
Va.  242,  61  S.  B.  163.  In  the  first  case  a 
draw  bar  or  draw  head  had  been  bent  In  the 
use  of  the  car  by  plaintiff,  which  was  easily 
remedied  by  him.  We  held  in  that  case,  cit- 
ing numerous  decisions,  that  for  injuries 
thus  sustained  by  a  servant's  own  negli- 
gence the  master  is  not  liable.  But  the  rule 
Is  different  where  a  defective  instrument  or 
appliance  is  supplied  by  the  master  and  is 
not  rendered  defective  in  the  use  thereof  by 
the  servant,  as  in  the  Martin  case.  In  such 
cases  the  master  is  not  relieved  from  his  com- 
mon-law or  statutory  duty  to  use  due  care 
to  furnish  his  servant  with  reasonably  safe 
machinery  and  appliances  and  to  keep  them 
in  repair.  We  do  not  see  that  the  rules  of 
the  company  relied  <m  were  in  any  way  vio- 
lated by  plaintiff. 

But  was  plaintiff  guilty  of  contributory 
negligence  precluding  recovery?  Of  course  if 
the  servant  knowing  of  the  defect  in  a  ma- 
chine or  other  instrument  continues  to  use  it, 
as  a  general  rule,  he  assumes  the  risk,  and 
the  master  is  not  liable  for  the  injuries  thus 
incurred.  In  this  case  plaintiff  swears  that 
though  he  had  his  carbide  laiftp  in  his  cap 
he  did  not  see  the  defective  condition  of  the 
car,  and  under  the  facts  and  circumstances  of 
a  dark  mine  we  are  unable  to  say  he  could 
and  should  have  seen  the  defect  The  evi- 
dence does  not  clearly  show  that  it  was  so 
obvious  that  plaintiff  by  the  reasonable  exer- 
cise of  his  senses  should  have  discovered  it 
and  remedied  It  before  riding  the  car.  We 
think  under  all  the  circumstances  shown  in 
evidence  the  facts  involved  were  for  the  Jury 
and  not  for  the  court  In  Priddy  v.  Coal 
Company  the  defect  in  the  platform  was  open 
and  apparent;  plaintiff  had  passed  over  it 
several  times  on  the  day  of  his  injuries;  the 
platform  was  being  repaired,  and  we  decided 
that  he  was  bound  to  use  his  eyes  and  look 
out  for  his  own  safety,  and  not  having  done 
so  his  negligence  was  the  proximate  cause 
of  his  injuries. 


Lastly,  was  any  error  committed  to  the  prej' 
udice  of  defendant  in  the  Instructions? 
Three  were  given  for  defendant  and  three 
refused.  Instructions  1,  2  and  3,  given,  fully 
covered  defendant's  theories,  or  a  violation 
of  the  rules,  contributory  negligence  of  plain- 
tiff in  getting  his  bucket  off  the  gob  pile,  and 
the  law  respecting  the  burden  of  proof.  Of 
those  offered  and  refused,  number  lA  would 
have  told  the  Jury  that  the  evidence  was  1q- 
sufladent  to  entitle  the  plaintiff  to  a  verdict, 
clearly  a  wrong  conclusion  as  we  have  al- 
ready indicated  in  our  review  of  the  evidence 
Instruction  number  4  was  too  broad  on  de- 
fendant's theory  that  the  defect  in  the  car  in- 
dicated by  the  block  of  wood  between  the  ^d 
gate  and  the  chain  was  so  open  and  obvious 
that  plaintiff  should  be  chargeable  with  neg- 
ligence in  hooking  on  to  it.  It  did  not  prop- 
erly submit  to  the  jury  whether  under  the 
circumstances  of  the  mine  plaintiff  was  guilty 
of  negligence  in  not  observing  the  defect  in 
time  to  avoid  the  dangerous  condition  of  the 
load.  Instruction  number  5,  on  the  theory 
that  the  loader  of  the  car  was  a  fellow  serv- 
ant of  the  plaintiff,  was  clearly  bad.  If  the 
car  was  defective,  the  responsibility  was  that 
of  the  master,  and  the  doctrine  of  fellow  serv- 
ancy  has  no  application. 
'  [8]  Our  conclusion  is  to  reverse  the  Judg- 
ment, reinstate  the  verdict,  and  without  the 
intervention  of  a  new  trial  to  pronounce  Judg- 
ment in  favor  of  plaintiff  and  against  defend- 
ant for  the  sum  of  ten  thousand  dollars  ac- 
cording to  the  verdict  of  the  Jury,  with  inter- 
est from  the  23d  day  of  May.  1918.  the  date  of 
the  verdict,  being  su(^  Judgment  as  we  think 
the  circuit  court  should  have  pronounced, 
with  costs  incurred  by  him  In  the  circuit 
court  and  in  this  court  in  this  behalf  ex- 
pended. 

WIIiLIAMS,  J.  (dissenting  In  part).  I  do 
not  concur  in  so  much  of  the  opinion  as  holds 
that  plaintiff  is  entitled  to  interest  from  the 
date  of  the  verdict 

This  is  a  tort  action,  and  there  is  no  pro- 
vision in  the  statute  for  allowing  Interest 
in  such  cases  prior  to  the  date  of  the  judg- 
ment Sections  14  and  16  of  chapter  131 
(sees.  4923,  4925)  Code  of  West  Virginia,  re- 
late only  to  acti<»8  ex  contractu,  hence  the 
amendment  of  those  sections  in  1882,  so  as 
to  allow  interest  from  the  date  of  the  ver- 
dict, did  not  change  the  rule  as  to  interest  in 
actions  ex  delicto.  The  cases  of  Hawker  v. 
B.  &  O.  R.  R.  Oo.,  15  W.  Va.  628, 36  Am.  Rep. 
825,  and  Fowler  v.  B.  ft  O.  R.  R.  Co.,  18  W. 
Va.  579,  are  binding  authority  notwithstand- 
ing the  subsequent  amendment  of  the  stat- 
ute. Talbott  V.  W.  Va.  ft  P.  Ry.  Co.,  42  W. 
Va.  560,  26  S.  B.  811,  and  Blaster  v.  Virginian 
Ry.  Co.,  76  W.  Va.  383,  86  S.  B.  37.  Campbell 
V.  City  of  ElUns,  58  W.  Va.  806,  52  S.  B.  220, 
2  L.  R.  A.  (N.  S.)  159,  conflicts  with  the  fore- 
going, but  the  opinion  does  not  menticm  the 
Talbott  Case,  which  was  decided  after  the 
statute  was  amended. 
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WALLACE  V.  ECLIPSE  POCAHONTAS 
COAL  CO.  et  al.     (No.  3588.) 

(Supreme  Ck>iirt  of  Appeals  of  West  Yirginia. 

Feb.  4,  1919.) 

(8yUahu3  ly  the  Court,) 

1.  COBPOBATIONS  <&»448(1,  2)  —  PBQMOTEBS — 
CONTBACT— VALIDITT. 

The  promoters  of  a  corporation  to  be  form* 
ed  are  as  a  general  rule  to  be  regarded  the 
agents  of  the  corporation,  and  a  contract  made 
by  them  on  behalf  of  themselyes  and  the  cor- 
poration when  accepted  by  the  corporation  aft- 
er organization  is  binding  upon  the  promoters 
and  the  corporation  accepting  the  benefits  of 
the  contract. 

2.  CORPOBATIONS  ^S>428(4)— PB0MOTEB£h-CON- 

raACT— Notice. 
Notice  to  the  promoters  and  incorporators 
of  a  corporation  of  the  provisions  of  a  con- 
tract made  for  and  on  behalf  of  the  corpora- 
tion is  notice  to  the  corporation  accepting  the 
benefits  of  the  contract. 

8.  COBPOBATIONS  ^=»448(2)  —  Sfeoifio  Peb- 
FOBicANCB  ^=5>70— Subscription  to  Stock- 
Contract  WITH  Pbomotebs. 

One  who  sells  and  transfers  to  a  corpora- 
tion a  lease  for  coal  pursuant  to  a  contract 
made  with  the  promoters  thereof  and  accept- 
ed by  the  corporation  when  organized  in  con- 
sideration of  stock  in  the  corporation  to  be 
issued  to  him  fuUy  paid  up  sufficient  to  repre- 
sent one-fifth  interest  in  the  value  of  the  prop- 
erty when  fully  equipped  for  mining  and  pro- 
ducing coal»  is  entitled  under  his  contract  prop- 
erly construed  to  stand  in  the  position  of  a 
subscriber  to  so  much  of  the  stock  as  his  con- 
tract calls  for  and  may  in  equity  enforce  spe- 
cific performance  thereof  against  promoting 
stockholders  and  corporation. 

4.  COBPOBATIONS  €=:>77— Tbansheb  or  Lease 
—Ck)N6iDEBATioN—* 'One- Fifth  Intebest  in 
THE  Pbopebtt  Fully  Equipped." 

The  provision  "a  one-fifth  interest  in  the 
property  fully  equipped"  contained  in  a  con- 
tract made  with  promoters  of  a  corporation 
for  the  sale  and  transfer  to  the  corporation  of 
a  lease  for  coal,  expressive  of  the  consideration 
"which  the  seller  is  to  receive  in  the  stock  of 
the  corporation,  means  in  the  light  of  the  facts 
and  circumstances  surrounding  the  parties  in 
this  case  a  sufficient  amount  of  stock  to  equal 
one-fifth  of  the  value  of  the  property  equipped 
^th  tipple,  tracks,  haulways,  cars,  and  all  nec- 
essary machinery  and  motive  power  to  success- 
fully carry  on  one  operation  on  the  property. 

Appeal  from  Circuit  Court,  Mercer  County. 

Suit  for  specific  performance  of  contract  by 
J.  S.  Wallace  against  the  Bclipse  Pocahontas 
Coal  Company  and  others.  Decree  for  de- 
fendants, and  plalntlir  appeals.  Reversed 
and  remanded,  with  directions. 

Sanders,  Crockett  &  Eee  and  Russell  S. 
Ritz,  all  of  Bluefield,  for  appellant 


McClaugherty,  Scott  &  Richardson,  of  Blue- 
field,  for  appellees, 

MILLER,  P.  This  is  a  suit  for  specific  per- 
formance of  a  contract  The  contract  alleg- 
ed and  as  the  court  below  found,  Imd  we  find 
established  by  the  evidence,  was  made  in 
December,  1916,  supplemented  by  one  of 
January  18,  1917,  between  plaintiff  and  the 
defendants  Perkins  and  Orlffith,  the  latter 
acting  for  themselves  and  their  associates 
O'Keeffe  and  Weller,  all  promoters  of  the  de- 
fendant corporation,  organized  afterwards 
for  the  purpose  of  taking  over  and  operating 
a  tract  of  about  600  acres  of  coal  in  Mc- 
Dowell county,  an  option  for  a  lease  on  which 
was  then  owned  or  controlled  by  the  plain- 
tiff. That  the  plaintiff  did  have  such  option 
when  the  contract  was  concluded  is  establish- 
ed by  the  evidence  beyond  question  or  cavil, 
although  defendants  have  undertaken  to  dis- 
credit his  right  and  title  thereto. 

The  substance  of  the  contract  was  that  hi 
consideration  that  plaintiff  would  transfer, 
assign  or  cause  said  lease  to  be  assigned  or 
transferred,  first  to  Griffith,  trustee,  for  him- 
self and  associates,  and  by  him  to  the  corpora- 
tion when  formed,  the  said  Perkins,  Griffith, 
O'Keeffe  and  Weller  would  advance  and  sup- 
ply the  necessary  money  to  pay  the  purchase 
price  for  said  lease,  namely,  $2,500.00,  and  to 
fully  equip  said  property  for  operation  for 
coal  under  the  said  lease,  and  when  so  equip- 
ped and  ready  for  operation,  plaintiff  was  to 
have  a  one-fifth  interest  in  the  property  fully 
paid  up,  and  that  to  effectually  and  fully 
carry  out  the  contract  the  defendant  corpora- 
tion was  formed  and  organized  with  the  defi- 
nite and  positive  agreement  between  plaintiff 
and  the  other  promoters,  acting  for  them- 
selves on  behalf  of  the  corporation,  that 
plaintiff  was  to  have  and  receive  in  stock 
enough  to  represent  a  one-fifth  interest  fully 
paid  up  in  the  corporation.  And  it  is  also  al- 
leged that  of  the  $25,000.00  capital  stock  au- 
thorized, the  estimate  amount  necessary  to 
cover  the  cost  of  the  lease  and  the  equipment 
contemplated  by  the  contract  plaintiff  was 
entitled  to  receive  at  least  fifty  shares  of  the 
stock  of  the  defendant  corporation,  while  but 
five  shares  had  ever  been  issued  to  him.  The 
bin  further  alleges  full  and  complete  perform- 
ance of  the  contract  by  plaintiff  on  his  part 
and  failure  and  refusal  of  the  defendant  com- 
pany and  of  its  promoters,  officers  and  agents 
to  execute  the  contract  on  their  part  The 
answers  deny  the  contract  as  alleged  and  put 
in  issue  the  material  facts,  and  Ithe  answer 
of  Weller  and  O'Keeffe  denies  authority  of 
Griffith  and  Perkins  to  bind  them  and  want 
of  notice  of  the  alleged  rights  of  Wallace. 
One  Holly  Btover,  claiming  to  own  some  sev- 
enty shares  of  the  stock  of  the  corporation, 
not  made  a  party  to  the  suit  also  appeared 
by  petition  denying  authority  of  the  promot- 


^s^For  other  cases  see  same  topic  and  KST-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


294 


08  SOUTHfiASTBBN  RfiPORTBR 


(W*Va. 


era  to  make  the  alleged  contract  with  plain- 
tiff and  want  of  notice  thereof  and  Its  binding 
effect  on  him  and  the  corporation,  if  made. 

The  bill,  we  thinks,  presents  good  grounds 
for  equitable  relief,  and  the  demurrer  was 
properly  overruled.  This  conclusion  will  be 
fully  Justified,  we  think,  by  what  la  to  be 
presented  on  the  merits  of  the  case. 

The  decree  appealed  from,  which  found  as 
a  fact  that  the  contract  as  alleged  bad  been 
proven,  adjudged  as  the  only  practicable  re- 
lief that  could  be  grounded  on  the  present 
status  of  the  corporation  and  its  stockholders 
that  the  plaintiff  recover  of  the  defendants 
W.  F.  Perkins,  H.  C.  Weller,  T.  J.  Griffith  and 
James  O'Keeffe,  respectively,  the  sum  of  one 
thousand  and  seventy-five  dollars  ($1,075.00) 
each,  aggregating  the  sum  of  $4,300.00,  which 
the  court  found  to  be  the  value  of  forty-three 
shares  of  stock  of  which  he  had  been  depriv- 
ed, being  one-fifth  of  the  shares  Issued  less 
the  five  shares  delivered  to  him  and  two 
shares  contributed  by  him  to  another  stock- 
holder according  to  an  agreement  which  has 
DO  material  bearing  on  the  Issues  here  pre- 
sented. 

The  evidence  shows  that  the  first  meeting 
of  the  stockholders  of  the  corporation  after 
obtaining  the  charter  was  held  on  February 
20, 1917,  pursuant  to  waiver  of  notice  In  writ- 
ing signed  by  Griffith,  Wallace,  Perkins  and 
by  Frank  Lively  and  J.  W.  Klrchenschlager. 
The  minutes  of  this  meeting  show  that  only 
the  twenty-five  shares  subscril)ed  were  at 
first  represented  In  person  or  by  proxy  as  fol- 
lows: Frank  Lively  by  H.  G.  Weller,  his 
proxy ;  J.  W.  Klrchenschlager  by  L.  0.  Ayers, 
his  proxy;  T.  J.  Griffith  by  W.  F.  Perkins,  his 
proxy;  J.  S.  Wallace  by  W.  F.  Perkins,  his 
proxy ;  and  W.  F.  Perkins  In  person.  Perkins 
was  made  chairman  of  the  meeting,  and  Wel- 
ler secretary.  After  acceptance  of  the  char- 
ter and  the  adoption  of  the  by-laws  the  min- 
utes recite  that  since  the  subscription  to 
the  twenty-five  shares  shown  by  the  charter 
held  by  said  Lively,  Klrchenschlager,  Wal- 
lace, Griffith  and  Perkins,  the  said  Lively, 
Mrs.  W.  F.  Perkins,  L.  C.  Ayers  and  Holly 
Stover  have  each  subscribed  for  five  addi- 
tional shares.  And  thereupon  the  three  pres- 
ent, namely,  Weller,  Ayers  and  Perkins,  as 
the  very  next  business  proposed,  proceeded 
to  consider  a  preamble  and  resolution,  by 
whom  presented  does  not  appear,  the  mani- 
fest purpose  of  which  was  to  resolute  plain- 
tiff as  far  as  possible  out  of  his  Interest  In 
the  property  and  stock  of  the  corporation 
basing  the  proposition  on  facts'  differing  ma- 
terially from  those  alleged  and  proven  In  this 
cause,  and  as  far  as  material  to  this  decision 
are  as  follows: 

"And  whereas,  it  is  represented  to  the  meeting 
that  the  said  J.  S.  Wallace  claims  to  have  had 
at  one  time  an  option  upon  the  property  cov- 
ered by  the  Deed  of  Lease  from  said  McDowell 
Pocahontas  Coal  Company  from  the  said  T.  J. 


Griffith,  the  Assignee  of  said  leasehold  estate 
but  which  option.  If  such  was  ever  in  existence 
had  expired  and  terminated  before  the  purchase 
thereof  by  the  parties  contributing  the  said 
Twenty-Five  Hundred  Dollars  <|2,600.OO)  in 
cash,  and  that  said  Wallace  claims  that  he  had 
an  oral  understanding  or  agreement  with  one 
or  more  of  the  parties  so  contributing  said  sum 
of  money  that  he  would  be  allowed  or  would  be 
entitled  to  participate  to  the  extent  of  one 
fifth  undivided  interest  In  said  sum  of  Twenty- 
Five  Hundred  Dollars  ($2,500.00)  and  that  one- 
fifth  of  the  stock  subscribed  for  and  to  be  issued 
on  account  of  the  payment  of  the  said  sum 
should  be  issued  in  his  name; 

"And  whereas,  it  is  the  desire  of  the  stock- 
holders of  this  corporation  that  the  said  Wal- 
lace be  dealt  with  in  an  entirely  liberal  manner 
and  that  he  be  accorded  such  consideration  as 
he  claims  to  be  entitled  to,  but  without  waiving 
any  legal  rights  said  stockholders  In  this  eor- 
poration  may  have: 

"Now,  therefore,  be  it  resolved,  that  the  Hoard 
of  Directors  to  be  elected  at  this  meeting  of 
stockholders  be  and  It  Is  hereby  authorized  and 
directed  through  the  proper  officers  of  this  cor- 
poration to  issue  stock  in  this  corporation  as 
follows:  To  Frank  Lively,  five  shares;  to  J. 
S.  Wallace,  five  shares;  to  J.  W.  Klrchen- 
schlager, ^ve  shares;  to  T.  J.  Griffith,  five 
shares;  to  W.  F.  Perkins,  five  shares;  the 
same  having  been  paid  for  by  the  said  Frank 
Lively,  J.  W.  Kirchenschlager,  T.  J.  Griffith 
and  W.  F.  Perkins,  each  contributing  the  sum 
of  six  hundred  and  twenty-five  dollars  ($625.00) 
and  the  said  five  shares  hereby  directed  to  be 
issued  to  the  said  J.  S.  Wallace  having  been 
paid  for  by  the  other  parties  herein  named  by 
contributing  the  sum  of  One  Hundred  and  twen- 
ty-five dollars  ($125.00)  on  account  thereof,  and 
that  said  five  shares  of  stock  so  issued  to  the 
said  Wallace  shall  be  received  by  him  in  full 
and  complete  satisfaction  of  any  and  all  claims 
whatsoever  he  may  have  upon  any  stock  of  this 
corporation.     And, 

"Be  it  further  resolved,  that  it  is  not  the  in- 
tention of  this  Resolution  of  stockholders  to 
in  any  wise  preclude  the  four  stockholders  here- 
in mentioned  from  the  exercise  of  any  legal 
right  whatsoever  that  they  may  have  asrainst 
the  said  Wallace  on  account  of  the  ^ve  shares 
of  stock  herein  directed  to  be  Issued  in  his  name 
and  paid  for  in  the  manner  herein  set  forth.'* 

During  the  consideration  of  this  preamble 
and  resolution  the  minutes  recite  that  W.  F. 
Perkins,  the  diairmaUf  retired  from  the  chair 
manifestly  because  of  his  fiduciary  relatioa 
to  the  company,  and  particularly  to  plaintiff 
as  his  proxy,  and  Holly  Stover,  who,  the  min- 
utes recite,  on  account  of  his  subscription  to 
five  shares  of  the  stock  and  the  deposit  of  his 
check  In  payment  therefor,  had  been  permit- 
ted to  participate  In  the  meeting,  was  called 
to  the  chair.  Thus  It  appears  that  Stover, 
though  appearing  here  as  an  innocoit  holder 
of  stock,  and  practically  all  the  other  sub- 
scribers of  stock  had  notice  of  plalntUTs 
claims  and  of  the  proceeding  in  his  absence 
to  undo  him  by  the  action  of  the  stockholders, 
his  representative  Perkins  deserting  his  post 
when  action  was  called  for.    This  whole  pro- 
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ceeding  is  manifestly  fraudulent;  and  in  the 
light  of  the  other  evidence  in  the  case  we 
have  no  hesitancy  in  so  characterizing  it  and 
potting  upon  it  our  seal  of  condemnation. 

On  the  receipt  of  the  five  shares  so  gener- 
ously tendered  him  by  these  confidential 
agents  of  the  company  and  of  himself,  the 
plaintiff  at  once  demanded  of  the  secretary 
an  exhibit  of  the  books  and  minutes,  which 
was  denied  him,  and  it  was  not  until  after 
this  sidt  was  brought  that  he  was  permitted 
to  see  the  evidence  of  the  wrongs  perpetrated 
upon  him. 

£1]  Upon  these  showings  of  right  and  of 
wrong  and  injury,  what  is  the  measure  of 
plaintiff's  right  to  relief?  He  contends  on 
this  appeal  tliat  he  was  erroneously  limited 
to  money  decrees  against  Griffith,  Perkins, 
Weller  and  O'Keeffe  for  sums  aggregating 
the  par  value  of  forty-three  of  the  250  shares 
issued,  Instead  of  a  decree  against  the  cor- 
poration, either  (1)  impressing  upon  the  en- 
tire property  and  plant  of  the  corporation  as 
a  trust  therein  his  one-fifth  imdivided  inter- 
est according  to  his  contract,  or  (2)  a  decree 
requiring  the  defendant  corporation  and  the 
other  parties  to  the  contract  to  issue  and  de« 
liver  to  him  forty-three  additional  shares  to 
represent  a  full  one-fifth  interest  in  the  prop- 
erty fully  equipped  as  contemplated  by  his 
contract,  or  (3)  if  not  entitled  to  either  of 
these  forms  of  relief,  to  a  decree  against  the 
corporation  and  the  other  promoters  of  the 
corporation  not  for  the  par  value  but  the  ac- 
tual value  of  the  shares  to  which  his  con- 
tract literally  performed  would  entitle  him. 

It  is  quite  dear  to  us  that  Perkins,  Grif- 
fith, Weller  and  O'Keeffe  are  liable  Jointly 
and  severally  for  the  stock  to  which  plaintiff 
is  entitled,  and  if  it  is  possible  for  them  to 
do  so,  to  respond  in  stock;  but  is  the  corpora- 
tion not  also  liable  upon  a  contract  made 
for  and  upon  its  behalf  and  fully  executed 
upon  the  part  of  the  plaintiff?  It  is  quite 
clear  to  us  upon  reason  as  well  as  authority 
tliat  in  this  case  the  corporation  as  well  as 
tbe  promoters  is  liable  to  plaintiff.  We  re- 
cently said  arguendo  in  McCullough  v. 
Clark,  81  W.  Va.  743,  95  S.  B.  787,  789.  upon 
tbe  very  highest  authority,  that  as  a  general 
rule  promoters  of  a  corporation  not  yet  or- 
ganized, especially  when  their  contracts 
are  made  for  and  on  behalf  of  the  corpora- 
tion, are  regarded  as  the  agents  of  the  cor- 
poration, and  such  contracts  become  bind- 
ing ui>on  them  as  well  as  upon  the  corpora- 
lion  after  organization  and  acceptance 
ttiereof  by  it  Citing  Spring  Garden  Bank 
▼.  Hulings  Lumber  Co.,  32  W.  Va.  857,  9  S. 
B.  243,  3  L.  Bw  A.  583;  Dickerman  v.  North- 
em  Trust  Co.,  176  U.  S.  181,  203,  20  Sup. 
Ct  311,  44  L.  Ed.  423;  Alger  on  Promoters 
and  the  Promotion  of  Corporations,  i  206  et 
seq. ;  7  R.  C.  L.  |  60,  p.  81  et  seq. 

[2]  But  it  is  argued  that  the  corporation 
and  the  other  subscribing  stockholders  had 


no  notice  of  the  contract  as  made.  Did  it 
not  accept  and  take  advantage  of  the  con- 
tract? Is  it  possible  for  the  corporation  to 
plead  ignorance  of  the  terms  and  conditions 
of  a  contract  made  by  its  promoters  on  its- 
behalf,  acquire  the  right  and  title  to  valu- 
able  property  upon  terms  of  payment  in 
cash  or  credit  or  for  its  value  in  the  stock 
of  the  corporation,  and  corporation  and  pro- 
moters thereby  escape  the  burden  of  its- 
performance?  Our  answer  Is,  No.  In  the 
case  at  bar  not  only  did  the  corporation 
have  notice  of  plaintiff's  right  through  its 
corporators  and  agents,  but  all  the  stock- 
holders of  the  corporation  participating  in 
the  first  meeting  of  stockholders,  including 
Stover,  had  notice  that  plaintiff  had  at  least 
some  interest  or  claim,  and  Perkins  and 
Griffith  knew  the  extent  of  It,  and  if  not, 
on  inquiry  of  him  all  would  easily  have  dis- 
covered the  full  extent  thereof.  The  case 
of  MulverhiU  v.  Vicksburg  Ry.  Power  & 
Mfg.  Co.,  88  Miss.  689,  40  South.  647,  is 
direct  authority  on  the  law  of  notice  to  a 
cosporation  through  its  promoters  and 
agents.  See,  also,  Simmons  Creek  Coal  Co. 
V.  Doran,  142  U.  S.  417,  12  Sup.  Ct.  239,  35 
L.  Ed.  1063;  3  Cook  on  Corporations,  §  727; 
Newman  v.  Newman,  60  W.  Va.  371,  55  S. 
B,  377,  7  L.  R.  A.  (N.  S.)  370 ;  Marshall  v. 
HaU,  42  W.  Va.  641,  26  S.  B.  300;  Barks- 
dale  V.  Finney,  14  Grat  (Va.)  338. 

[3,4]  As  a  prerequisite  to  a  final  adjudi- 
cation of  plaintiff's  rights  it  becomes  neces- 
sary to  determine  two  questions:  First, 
what  is  the  status  or  relation  of  the  plain- 
tiff to  tbe  corporation  under  his  contract; 
and,  second,  what  was  reasonably  contem- 
plated in  the  provision  of  the  contract  for 
"a  one-fifth  interest  in  the  property  fully 
equipped"?  On  the  first  inquiry  we  think 
there  can  be  no  doubt  that  plahitiff's  posi- 
tion was  that  of  a  subscriber  to  the  capital 
stock  of  the  corporation.  His  contract 
was  to  sell  and  convey  or  cause  to  be  con- 
veyed to  the  corporation  the  leasehold  and 
to  accept  in  payment  fully  paid  up  stock 
to  the  value  of  the  property  when  fully 
equipped  for  mining  and  producing  coal. 
Being  entitled  to  this  amount  of  stock  easi- 
ly ascertainable  when  the  equipment  was 
completed,  he  became  entitled  to  the  stock, 
and  being  so  entitled,  has  not  a  court  of 
equity  Jurisdiction  by  its  mandatory  process 
to  compel  specific  performance  of  the  con- 
tract? We  think  it  has.  Such  was  the 
holding  in  Mulverhill  v.  Vicksburg  Ry.  Pow- 
er &  Mfg.  Co.,  supra.  And  we  have  decided 
that  one  who  has  paid  his  subscription  to 
the  capital  stock  of  a  corporation  may  by 
bUl  in  equity  compel  the  issuance  of  proper 
certificates  therefor.  Applegate  v.  Wells- 
burg  Banking,  etc<^  Co.,  68  W.  Va.  477,  69 
S.  B.  901 ;  Snyder  v.  Charleston,  etc.,  Bridge 
Co.,  65  W.  Va.  1,  68  S.  Bb  616,  131  Am.  St 
Rep.   947.     We   have  also  held  that  when 
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shares  of  stodc  have  some  peculiar  value 
to  a  purchaser  and  cannot  he  purchased  on 
the  market,  or  their  value  is  not  ascertain- 
able with  any  degree  of  certainty,  the  pur- 
chaser may  require  specific  performance  of 
his  contract.  Hogg  v.  McGuffln,  67  W.  Va. 
456,  68  S.  B.  41,  81  L.  R.  A.  (N.  S.)  491, 
And  we  recently  decided  that  mandamus 
would  lie  at  the  suit  of  a  purchaser  to  com- 
pel a  corporation  and  its  officers  to  transfer 
on  its  books  shares  to  which  it  had  been 
adjudicated  he  was  entitled.  Citizens*  Na- 
tional Bank  v.  Consolidated  Glass  Co.,  97 
S.  E.  689.  So  we  think  there  can  be  no 
doubt  of  the  Jurisdiction  of  a  court  of  equity 
in  the  case  here  presented. 

The  second  question  is,  What  was  compre- 
hended in  the  provision  of  the  contract  **a 
one-fifth  Interest  in  the  property  fully  equip- 
ped"? The  subject  of  the  contract  was  a 
lease  of  coal,  which  required  operation  and 
production  to  keep  it  alive.  The  parties 
must  have  contemplated  at  least  one  opera- 
tion and  all  the  necessary  equipment  such 
as  tipple,  track,  haulway,  cars,  and  all  nec- 
essary machinery  and  motive  power  to  suc- 
cessfully carry  on  the  operation.  Counsel 
for  plaintiff  contended  that  he  is  entitled 
under  his  contract  to  have  issued  to.  him 
from  time  to  time  one  share  for  every  five 
shares  of  stock  issued,  so  that  his  interest 
will  always  represent  a  one-fifth  interest 
in  the  property.  We  do  not  think  this  could 
have  been  reasonably  within  the  minds  of 
the  contracting  parties  when  entering  into 
the  contract.  We  recently  decided  that  a 
contract  to  make  a  will  in  consideration  of 
certain  services  to  be  rendered,  giving  to 
plaintiff  from  $4,000.00  to  $6,000.00  was  suf- 
ficiently definite  and  certain  to  be  enforce- 
able for  the  least  amount  provided  in  the 
contract.  Jefferson  v.  Simpson,  98  S.  EI 
212.  And  we  think  we  would  be  traveling 
far  afield  to  hold  with  counsel  that  the  par- 
ties here  contemplated  any  such  far  reach- 
ing consequences.  Besides,  with  the  one 
operation  thoroughly  equipped  the  parties 
would  naturally,  though  not  necessarily, 
have  contemplated  after  the  first  operation 
was  equipped  that  further  developments 
would  be  carried  on  the  credit  of  the  com- 
pany or  out  of  the  income  or  profits  of  the 
first  operation.  But  whether  so  or  not  the 
contract  must  be  given  a  reasonable  con- 
struction, and  we  think  to  do  so  we  must 
limit  the  rights  of  plaintiff  to  one  operation. 

The  contract  being  so  construed,  what 
ought  the  decree  below  to  have  been?  Of 
course  the  court  would  not  have  been  war- 
ranted in  impressing  plaintiff's  rights  and 
interests  as  a  trust  upon  the  entire  property 
and  plant  of  the  corporation.  Clearly  his 
contract  was  to  take  in  payment  stock  in 
the  corporation  which  he  helped  to  organize 
and  to  which  he  caused  the  lease  to  be  con- 


veyed. His  bill  was  not  framed  In  any  other 
view,  and  the  contract  pleaded  entitles  him 
to  no  other  relief  or  its  equivalent  We  are 
clearly  of  opinion  however,  that  the  court 
was  in  error  In  limiting  him  to  a  money 
decree  severally  against  the  promoting 
shareholders.  While  they  are  no  doubt 
liable  Jointly  as  well  as  severally,  so  is  the 
corporation  liable,  as  already  indicated, 
either  for  the  niunber  of  shares  to  which 
plaintiff  may  be  entitled  under  the  contract 
as  now  construed,  if  ascertainable  or  obtain* 
able,  if  not,  a  money  decree  should  be  given 
against  the  corporation  and  Griffith,  Per- 
kins, Weller  and  O'Keeffe  Jointly  for  the 
value  of  the  one-fifth  of  the  property  equip- 
ped for  one  operation  as  already  stated. 

Our  conclusion  is  to  reverse  the  decree  and 
remand  the  cause  with  directions  to  the  cir- 
cuit court  to  ascertain  the  value  of  the  plant 
and  property  of  the  defendant  corporation 
fully  equipped  for  one  operation  as  indicat- 
ed, and  if  the  capital  stock  then  authorized 
and  unissued  or  issued  and  outstanding  and 
held  by  the  said  Griffith,  Perkins,  Weller  and 
O'Keeffe  is  sufficient  to  represent  in  value 
such  one-fifth  interest  in  said  property  such 
number  of  shares  shall  be  decreed  to  be  issu- 
ed or  transferred  on  the  books  of  tbe  corpora- 
tion to  plaintiff  by  the  defendant  corporation 
and  said  promoting  stockholders,  and  if  not, 
then  the  plaintiff  shall  be  decr^eed  against  the 
corporation  and  said  stockholders  Jointly  a 
money  decree  for  the  value  of  plaintiflfs  in- 
terest in  the  property  equipped  as  aforesaid 
and  as  ascertained  by  the  court,  with  inter- 
est thereon  from  the  time  when  plaintiff 
should  have  received  said  shares  or  the  val- 
ue thereof. 


(88  W.  Va.  312) 
CARTER  T.  CARTER  et  aL     (No.  3666.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  4,  1919.) 

(Bvlldbu9  hv  the  Court,) 

EXECUTOBS     AND     ADMINISTBATOBS   ^=:»356  — 

Sale  of  Iuand— Adjudication  of  Pbiobitt 
OF  Liens. 

Where  a  purchaser  of  lands  takes  a  deed 
therefor,  and  immediately  executes  a  trust  deed 
thereon  to  secure  the  unpaid  purchase  money 
and  dies,  and,  on  default  of  payment,  the  trustee 
advertises  the  property  for  sale,  but  before  tbe 
day  of  sale  the  administrator  of  the  purchaser 
files  a  general  creditors'  bill,  making  the  vendor 
and  his  trustee  parties,  it  is  error  for  the  court, 
or  the  judge  in  vacation,  to  authorize  the  trustee 
to  make  sale  of  the  property  and  bring  the 
funds  into  court,  before  the  amount  of  the  debts 
and  priorities  of  liens  have  been  adjudicated. 

Appeal  from  Circuit  (yourt,  Mercer  County. 

Creditors'  suit  by  Garland  R.  CJarter,  ad- 
ministrator of  E.  E.  Carter,  against  Mary  F. 
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Cartel*  and  others.  Decree  for  defendants 
Garrett,  and  plaintiff  appeals.  Reversed  and 
remanded  for  further  proceedings. 

Sanders,  Crockett  &  Kee,  of  Blaefleld«  for 
appellant 

Wm.  E.  Ross  and  Jas.  S.  Eahle,  both  of 
Bluefleld,  for  appellees. 

WILLIAMS,  J.  This  Is  a  creditors*  suit 
by  Garland  R.  Carter,  administrator  of  E.  B* 
darter,  deceased,  against  his  heirs  and  credi- 
tors, for  the  purpose  of  ascertaining  his  debts 
and  their  priorities  and  selling  the  lands  6f 
bis  estate,  on  the  ground  that  the  personal 
assets  are  not  sufficient  to  pay  the  same. 

At  the  time  said  E.  B.  Carter  died  he  owed 
a  debt  of  $26,000  to  Gleo  S.  Garrett  and 
Robert  M.  Garrett,  her  husband,  as  w^l  as 
numerous  other  debts  to  other  persons.  This 
debt  to  the  Garretts  was  for  the  balance  of 
purchase  money  on  certain  lots  in  Bluefield, 
which  said  Carter  had  purchased  from  them 
In  his  lifetime  and  partly  paid  for,  and  was 
secured  by  a  deed  of  trust  executed  on  said 
lots  by  his  widow  and  heirs  at  law  in  fulfill- 
ment of  his  contract  of  purchase,  the  in- 
terest of  his  infant  h^rs  therein  being 
conveyed  by  a  commissioner  appointed  by  the 
court  for  the  purpose  pursuant  to  a  decree 
made  in  a  suit  brought  for  the  specific  per- 
formance of  the  contract  An  absolute  deed 
was  contemporaneously  executed  by  the  Gar- 
retts to  the  Carter  heirs  for  the  same  lots. 
Twenty  thousand  dollars  of  said  d^t  was 
represented  by  four  notes,  of  $5,000  each, 
becoming  due  and  payable  in  one,  two,  three, 
and  four  years,  respectively,  from  the  14th 
of  March,  1917,  and  $6^000  thereof,  not  evi- 
denced by  any  note,  r^resented  the  balance 
of  $7,000  to  be  paid  in  lien  of  a  lot  which 
said  Carter  had  agreed  to  convey  to  the  Gar- 
retts, as  part  of  the  consideration  for  the 
lots  sold  to  him,  $1,000  of  which  they  paid. 
After  the  death  of  Carter  this  conveyance 
was  found  to  be  impracticable,  because  of  the 
numerous  liens  on  said  lot  and  the  consequent 
inability  of  the  Carter  heirs  to  make  a  good 
and  unincumbered  title  thereto.  Said  $6,000 
was  made  payable  In  monthly  installments  of 
$500  each,  with  interest;  the  first  install- 
ment being  payable  on  the  1st  of  November, 
1917.  The  trust  deed  stipulated  that  default 
in  payment  of  any  one  of  the  $5,000  notes 
should  operate  to  cause  all  of  them  to  be- 
come due  and  payable,  for  the  purpose  of  au- 
thorizing the  trustee  to  sell,  and  also  that  de- 
fault in  the  payment  of  five  of  the  $500  month- 
ly installments  should  cause  the  whole  of  the 
said  $6,000  to  become  due  and  payable,  and 
up<Hi  default  In  either  respect,  the  trustee 
was  authorized,  on  request  of  Cleo  S.  Garrett 
or  her  assignee  of  the  debt,  to  sell  the  prop- 
erty at  public  auction  for  cash,  sufiident  to 
pay  the  costs  of  sale  and  all  the  notes  and 
installments  then  matured,  and  the  balance 
on  such  terms  as  to  meet  and  discharge  the 
remaining  notes  and  installments  as   they 


became  due,  first  having  advertised  notice  of 
such  sale  in  some  newspaper  of  general 
circulation  published  In  Mercer  county. 

Default  having  been  made  in  the  payment 
of  one  of  the  notes  and  six  of  the  monthly 
installments,  William  B.  Ross,  the  trustee  in 
said  trust  deed,  advertised  that  on  the  18th 
day  of  May,  1918,  he  would  offer  the  property 
for  sale  at  public  auction.  On  the  16th 
of  May,  two  days  before  the  sale  day,  plain- 
tiff presented  to  the  Judge  of  the  circuit  court, 
in  term  time,  his  bill  praying,  among  other 
things,  that  the  trustee  be  enjoined  from  sell- 
ing. A  temi>orary  injunction  was  awarded 
inhibiting  the  sale,  and  the  cause  was  re- 
manded to  rules  to  be  there  matured.  At  a 
later  day  of  the  same  term,  to  wit,  on  the 
22d  of  May,  the  trustee  and  the  Garretts,  hav- 
ing given  notice  thereof,  appeared  before  the 
Judge,  tendered  and  asked  leave  to  file  their 
Joint  answer,  and  moved  for  a  dissolution  of 
the  injunction.  Plaintiff  appeared  and  ob- 
jected to  their  answer  being  filed  at  that  time, 
on  the  ground  that  the  cause  was  pending  at 
rules,  not  matured  for  hearing,  and  was  not 
on  the  docket  He  also  objected  to  the  entry 
of  an  order  at  that  time,  adjudicating  any  of 
the  principles  of  the  cause.  The  Judge  over- 
ruled his  objections  to  the  filing  of  the  an- 
swer and  permitted  it  to  be  filed,  and  states 
in  his  order  that  it  is  not  considered  as  an  an- 
swer to  the  bill  at  that  time,  but  only  as  an 
affidavit  in  support  of  the  motion  to  dissolve 
the  injunction.  He  thereupon  entered  an 
order  reciting  the  fact  that  the  trust  deed 
was  given  to  secure  the  purchase  money  due 
the  Garretts  on  the  lots  advertised  for  sale, 
sustained  defendants^  motion,  and  dissolved 
the  injunction,  and  directed  the  trustee  to 
proceed  to  sell  the  property  according  to  the 
terms  stated  in  the  notice  of  sale,  requiring 
him,  before  proceeding,  to  execute  before 
the  derk  of  the  court  a  good  and  sufficient 
bond  in  the  penalty  of  $25,500,  conditioned 
for  his  faithful  performance  of  the  trust,  and 
directed  him  to  bring  the  fund  into  court  to  be 
thereafter  disbursed  according  to  Its  order. 

The  questi(»  presented  by  this  appeal  is: 
Was  it  error  to  dissolve  the  injunction  and 
permit  the  trustee  to  sell  the  property  out  of 
court,  after  a  general  creditors'  suit  had  been 
brought  making  the  trustee  and  the  cestui 
que  trust  parties  and  before  the  cause  was 
matured  for  a  hearing? 

The  bill  alleges  that  E.  E.  Carter,  at  the 
time  of  his  death,  owed  a  large  number  of 
debts  besides  the  trust  debt  to  the  Garretts, 
and  that  some  of  those  debts  were  evidenced 
by  Judgments  and  others  by  notes  and  open 
accounts.  This  court  and  the  Court  of  Ap- 
peals of  Virginia  have  held  in  numerous 
cases  that  it  is  premature  and  erroneous  to 
decree  a  sale  of  land  to  satisfy  a  lien,  without 
first  ascertaining  all  the  liens  thereon  and 
fixing  their  amounts  and  priorities.  8  Ency. 
Dig.  Va.  &  W.  Ya.  Oases,  674.  Although  the 
cases  there  dted  are  mostly  Judgment  credi- 
tors' suits,  the  rule  is  the  same  in  the  case  of 
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a  general  creditors'  0alt  brought  for  the  par- 
pose  of  selling  real  estate  and  paying  the 
debts  of  a  decedent  The  reason  for  the  rale 
Is  that  the  creditors,  even  thoogh  they  be 
junior  creditors,  have  a  right  to  have  their 
liens  adjudicated  and  their  priorities  deter- 
mined, in  order  that  they  may  be  the  better 
prepared  to  protect  their  interests  at  the 
bidding.  The  creditors  In  such  case  are 
usually  bidders  at  the  sale,  and  a  creditor, 
Ignorant  of  the  relation  his  lien  bears  to  oth- 
er liens  on  the  same  property,  might  be  deter* 
red  from  bidding.  The  debtor  himself  is  also 
vitally  interested  in  having  the  property 
bring  the  best  price  obtainable,  and  therefore 
a  right  to  have  any  uncertainty  respecting 
the  liens  determined  before  a  sale  is  made. 
Payne  v.  Webb,  23  W.  Va.  668. 

The  fact  that  defendants'  lien  is  for  the 
purchase  money  of  the  lots  to  be  sold  does 
not  affect  the  application  of  the  rule;  the 
same  reason  for  the  rule  applies. 

Although  the  judge  was  presiding  in  court 
when  he  awarded  the  injunction,  and  also 
when  he  i>ermitted  defendants  to  file  their 
answer,  and  sustained  their  motion  to  dis- 
solve the  injunction  and  authorized  the  trus- 
tee to  make  the  sale,  nevertheless  his  rulings 
in  this  respect  had  no  more  force  than  if 
made  in  vacation.  The  cause  was  not  then  in 
condition  for  an  adjudication  upon  any  ques- 
tion toudiing  the  merits.  The  general  creai- 
tors'  suit  having  been  brought  making  the 
trustee  and  cestui  que  trust  parties,  before 
the  day  of  sale,  the  trustee,  of  course,  could 
not  disregard  the  suit  and  proceed  with  the 
sale,  he  had  to  wait  the  orders  of  the  court 
The  judge,  at  that  time,  could  only  act  upon 
the  injunction,  either  to  modify  or  dissolve 
It  or  to  refuse  to  dissolve  it;  he  could  not 
adjudicate  any  question  relating  to  the  merits 
of  the  case.  This  case  is  very  similar  to 
Stafford  v.  Jones,  65  W.  Va.  567,  64  S.  B.  723, 
and  is  governed  by  the  principles  therein  an- 
nounced, and  also  in  Parsons  v.  Snider,  42 
W.  Va.  517,  26  S.  E.  285,  and  Payne  v.  Webb, 
supra. 

We  reverse  the  decree  and  remand  the 
cause  for  further  proceedings. 


(88  W.Va.  292) 

ABNEY-BARNES  CO.  et  aL  v.  DAVT-POCA- 
HONTAS  COAL  CO.  et  al.    (No.  3556.) 

(Supreme  Ck>art  of  Appeals  of  West  Virginia. 

Feb.  4,  1919.) 

(Syllahui  hy  the  Conri.j 

1,  Cbeditobs'  Suit  ^=»17'-*MoBTOAaES— Saub 
OP     Pbopebtt  —  Reduction     or     Incum- 

BBANCES. 

In  a  suit  to  enforce  payment  of  judgment, 
mortgage,  and  trust  liens  by  a  sale  of  the  in- 
cuBibM^  property,  a  productive  coal  mining 
property,  a  substantial   fund   derived  from  it 


tlirougfa  a  receivership  should  be  applied  to 
duce  the  incumbrance  before  decreeing  a  sale 
of  the  land. 

2.  MoBTOAQEs  Cs»464r-TBU8T  Dkbd—Pboduo- 
TioN  or  Notes  and  Bonds— Saijb. 

Ordinarily  notes  and  bonds  secured  by  trust 
or  mortgage  deeds  should  be  produced,  and  the 
holders  thereof  identified,  or  the  absence  of  both 
explained  or  accounted  for,  upon  a  reference  to 
a  commissioner,  before  decreeing  a  sale  of  the 
incumbered  property. 

8.  MOBTOAGES  ^aPl6d  SAU  OF  PbOFEBTT— 
DeOBEE— DSSCBIPTION. 

But  where  the  plaintifb'  bOl  and  the  an- 
swers of  the  tinstees  sufficiently  describe  the 
notes  and  bonds,  and  give  the  total  amount 
thereof,  and  the  debtor  does  not  deny  their  exist- 
ence or  question  their  validity,  the  description 
will  be  accepted  as  true,  and,  for  the  purposes 
of  the  decree  of  sale,  the  bonds  and  notes  treat- 
ed as  valid  and  subsisting  liens  upon  the  prop- 
erty, without  proof  of  their  amount  or  the  iden- 
tity of  the  holders  thereof  before  the  entry  of 
such  decree. 

4.  MoBTOAOEs  ^=s>464-Teust  Deed  LisNa- 
Sale— Pboduction. 

It  suffices  to  protect  the  debtor  to  require 
the  holders  of  such  notes  and  bonds  to  produce 
them  for  the  adjudication  of  all  questions  con- 
nected therewith  before  the  entry  of  the  decree 
directing  the  distribution  of  the  proceeds  of 
sale. 

5.  Cbbditobs*  Suit  ^=»13  —  Dischaboe  or 
Liens  fbosc  Rents  and  Pbofits  —  Refeb 

ENCE. 

Before  decreeing  a  sale  of  property  incumber- 
ed by  liens,  a  qpnrt  in  a  foreclosure  suit  ordi- 
narily should  ascertain  by  a  reference  to  a  com- 
missioner, or  by  an  express  adjudication  based 
upon  the  pleadings  or  upon  facts  disclosed  and 
not  controverted,  whether  the  rents,  issues,  and 
profits  of  the  property  will  be  sufficient  to  dis- 
charge the  liens  within  five  years. 

6.  Obeditobs'  Suit  ^=s»44  —  Dischabqe  or 
Liens  bt  Rents  and  Pbofits  —  Bubden 
OF  Pboof. 

When  such  ascertainment  is  necessary,  the 
burden  of  establishlDg  the  insufficiency  of  such 
returns  rests  upon  the  creditor. 

7.  EJQUirr  ^s»194— Dischabqe  or  Liens  bt 
Rents  and  Pbofits. 

But  if  the  bill  alleges,  and  the  respondents 
in  their  answers  do  not  deny,  that  the  rents, 
issues,  and  profits  likely  to  accrue  from  the 
property  wiU  not  within  that  period  be  suffi- 
cient to  satisfy  and  discharge  the  liens,  no  such 
preliminary  investigation  need  be  made. 

8.   MOBTOAGES    ^S»602— FOBBCLOSUBE— SAUt— 

RsNTAii  Value  or  Land— Ascebtainment. 

In  a  suit  to  foreclose  definitely  described 
mortgage  and  deed  of  trust  liens,  where  the  in- 
struments provide  for  a  sale  for  cash  on  default 
of  payment,  such  a  sale  ordinarily  may  be  de- 
creed without  an  ascertainment  of  the  rental 
value  of  the  land. 


^=»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Ke7-Numb«red  Digests  and  Indexes 
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9.  Baiikruftct  ^s»39i<l)^Si7rr  to  BVns« 
GiiOSB— Stat  Pknoinq   Bankbuptot  Pbo- 

CSEDINO. 

Such  a  suit  began  in  ft  state  coart  senerally 
will  not  be  stayed  upon  the  petition  of  the  debt- 
or filed  therein  based  upon  the  pendency  of  a 
proceeding  in  bankruptcy  against  him  instituted 
in  a  federal  court  six  months  tiiereafter. 

10.  GOUBTS  ^=>475(1)— CONCUBBENT  JUBISDIG- 
TION— JUBISDICnON  FiBST  ACQXJIBED— EF- 
FECT. 

The  general  rule  concedes  to  the  court  which 
first  regularly  acquires  jurisdiction  of  the  sub- 
ject-matter and  the  parties  the  superior  right 
to  proceed  unmolested  to  the  final  determination 
of  the  controveisy  involved  therein. 

11.  Cbedito«s'  Suit  <©=»51— Fobbclosttbb  awd 

S  ALE— BjEDEMPTION  . 

A  decree  to  sell  land  to  satisfy  liens  thereon 
should  accord  to  the  debtor  a  reasonable  time  to 
redeem,  and  failure  to  do  so  is  cause  for  rever- 
saL 

12.  MoBTGAOEs  ^=s>502  —  Redemption  —  Rea- 
sonable Time. 

What  is  a  reasonable  time  for  such  purpose 
is  to  be  determined  from  the  circumstances  of 
each  case. 

13.  MoBTOAGES  ^=s>502  —  Fobecxosube  and 
Sale— Redemption— Ad  vebtisement. 

^The  period  given  by  a  decree  of  sale  for 
advertising  notice  thereof  is  not  the  equivalent 
of  a  day  to  redeem. 

14.  Mobtoages  ^=:»502  —  Foi^CLOsuBE  —  Re- 
demption. 

The  giving  of  a  day  to  redeem  is  not  requir- 
ed in  a  foreclosure  suit  where  the  instrument 
to  be  foreclosed  is  a  deed  of  trust,  and  it  pre- 
scribes the  terms  and  conditions  of  the  sale  upon 
default. 

15.  Mobtgages  ^=s>502— Fobeclosubb  and 
Sale— Redemption  . 

But  in  such  foreclosure  suit,  where  the  deed 
of  trust  provides  only  for  a  public  sale,  if  the 
court  first  authorizes  a  private  sale  to  be  con- 
ducted by  the  receivers,  and  directs  a  public 
sale  to  be  had  only  in  case  a  private  sale  cannot 
be  effected  in  the  time  allowed,  a  reasonable 
time  and  opportunity  to  redeem  the  land  should 
be  accorded  the  debtor. 

16.  Mobtoages  ^=s>602— Deed  or  Tbust^ 
Sale— Advebtxsement. 

Likewise,  where  the  deed  of  trust  prescribes 
advertisement  of  the  time,  place,  and  conditions 
of  the  foreclosure  sale  for  eight  consecutive 
weeks,  it  is  error  for  the  decree  to  provide  for 
only  four  weeks'  advertisement 

17.  Mobtgages  ^=»337  —  Enfobcbment  or 
Lien— Pbiobitt— ^Salb. 

A  mortgagee  does  not  lose  any  substantive 
rights  by  being  compelled  to  enforce  his  trust 
lien  in  a  pending  judgment  creditors'  suit,  and, 
where  the  lien  of  the  former  has  priority,  the 
time  and  terms  of  the  sale  will  ordinarily  be 
determined  by  the  provisions  of  the  trost  deed« 
not  by  rules  applicable  to  the  enforcement  of 
judgment  creditors'  liens. 


•     (AddiUaruU  S^UaJma  hy  Editorial  Sfoff.)     - 

18.  Mobtgages  ^5»887  —  Bnfoboembnt  or 
Judgment  Lien— Mobtgagb  Libn*-Dbteb- 
lONATiON  IN  Sake  Pboceeding. 

After  institution  of  judgment  creditors'  suit 
to  foreclose  liens  under  Code  1913,  c.  139,  i  7 
(sec.  5099),  a  trust  deed  creditor  who  has  been 
made  party  to  the  suit  cannot  bring  an  inde- 
pendent suit  to  foreclose  his  mortgage,  but  such 
mortgage,  like  any  other  lien,  must  be  enforced 
in  that  suit. 

Appeal  from  Circuit  Court,  McDowell 
County. 

Representative  suit  by  Abney-Bames  Com- 
pany and  others  to  enforce  certain  judgment 
liens  against  Davy-Pocahontas  Coal  Compa- 
ny, W.  L.  Taylor,  and  another,  and  the  Mer- 
cantile Trust  &  D^osit  Company  of  Balti- 
more and  the  Bquitable  Trust  Company,  con- 
solidated with  suit  by  A.  .6.  Russell,  Jr., 
against  W.  L.  Taylor.  Case  referred  to  a 
commissioner  to  report  an  account,  and  ex- 
ceptions to  report  by  Davy-Pocahontas  Coal 
Company  and  W.  L.  Taylor,  and  answers  by 
the  Mercantile  Trust  &  Deposit  Company  and 
the  Equitable  Trust  Company  seeking  the 
foreclosure  of  deeds  of  trust  and  the  dis- 
charge of  receivers,  with  another  reference 
and  exertions  to  report  by  Davy-Pocahontas 
Coal  Company  and  W.  L.  Taylor,  and  decree 
directing  receivers'  sale  of  property  of  Davy- 
Pocahontas  Coal  Company  unless  it  should 
pay  the  amoubt  of  indebtedness,  and  the 
Davy-Pocahontas  Coal  Company  and  W.  L. 
Taylor  appeaL    Reversed  and  remanded. 

Strother,  Taylor  &  Taylor,  of  Welch,  for 
appellants. 

Anderson,  Strother,  Hughes  &  Curd,  of 
Welch,  for  appellee  Abney-Bames  Co. 

Haman,  Cook,  Chesnut  &  Markell  and 
France,  McLanahan  &  Rozler,  all  of  Balti- 
more, Md.,  Brown,  Jackson  &  Knight,  of 
Charleston,  and  Graham  Sale  and  J.  Ran- 
dolph Tucker,  both  of  Welch,  for  other  ap- 
pellees. 

LYNCH,  J.  Abney-Bames  Company,  a 
corporation,  and  others,  who  sue  on  behalf 
of  themselves  and  all  other  lien  creditors 
of  Davy-Pocahontas  Coal  Company,  obtained, 
the  decree  from  which  Davy-Pocahontas 
Coal  Company  and  W.  L.  Taylor  have  ap- 
pealed. The  decree  ascertained  the  corporate 
property  of  the  defendant  coal  company, 
and  the  amount  and  priority  of  the  liens 
chargeable  thereto,  and  directed  It  to  be 
sold  to  satisfy  and  discharge  the  liens  re- 
ported by  the  commissioner  to  whom  the 
cause  was  twice  referred.  The  property 
consists  of  about  4,000  acres  of  valuable 
coal  land  in  McDowell  county,  with  two 
well-equipped  and  active  coal  mining  opera- 
tions. 


^soFor  ^ther  eases  8oe  Bsine  topic  and  KBT-NUBiBBR  In  all  Key-Numb€red  Digests  and  Indexes 
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The  object  of  the  suit  instituted  In  the 
circuit  court  of  McDowell  county,  July  10, 
1915,  is  to  enforce  certain  judgment  liens 
against  the  defendants,  Dayy-Pocahontas 
Coal  Company,  W.  Ia  Taylor,  and  James  A. 
Strother,  in  favor  of  plaintiffs,  Abney-Bames 
Company  and  others.  The  bill  also  names 
as  defendants  the  trustees  in  two  mortgages 
or  deeds  of  trust,  promptly  recorded,  in 
which  the  Davy-Pocahontas  Coal  Company 
is  grantor,  and  which  convey  its  real  and 
personal  property,  the  first  being  to  the 
Mercantile  Trust  &  Deposit  Company  of 
Baltimore,  dated  July  1,  1910,  to  secure  a 
bond  issue  of  $300,000,  all  of  which,  except 
bonds  aggregating  $3,000,  paid  off  and  re- 
tired, is  outstanding,  the  other  to  the  Munsey 
Trust  Company  (now  Equitable  Trust  Com- 
pany), dated  June  1,  1913,  to  secure  a  note 
issue  of  $125,000,  of  which  $80,000  issued 
and  sold  is  outstanding,  the  remainder,  issued 
but  not  sold,  being  pledged  as  collateral 
security  for  debts  of  the  corporation.  On 
October  9,  1915,  this  case  was  consolidated 
with  the  case  of  A.  G.  Russell,  Jr.,  against 
the  defendant  W.  L.  Taylor,  and  the  consoli- 
dated cases  referred  to  G.  L.  Counts,  com- 
missioner, to  report  an  account  showing  (1) 
the  description  and  quantity  of  all  the  real 
estate  owned  by  the  judgment  debtors  there- 
in; (2)  the  liens  upon  said  real  estate,  by 
whom  held,  their  respective  amounts,  and 
priority;  (3)  whether  the  rents,  issues,  and 
profits  of  said  real  estate  will  in  five  years 
yield  a  revenue  sufSdent  to  pay  off  and  dis- 
charge the  liens  and  the  costs  of  the  suit 
On  November  4,  1915,  W.  L.  Taylor  filed  his 
answer  and  cross-bill  asking  for  the  appoint- 
ment of  receivers  for  the  property,  in  con- 
formity with  which  the  court  appointed  two, 
who  accepted  the  position  and  have  since 
had  charge  of  the  property. 

While  the  suit  was  pending  the  Mercan- 
tile Trust  &  Deposit  Company,  one  of  the 
trustees,  instituted  a  suit  in  the  federal 
court  for  the  Southern  district  of  West 
Virginia  against  the  Davy-Pocahontas  Coal 
Company  to  obtain  the  foreclosure  of  the 
mortgage  in  which  it  was  trustee.  This 
relief  was  refused,  but  the  court  ordered  the 
case  retained  on  its  docket  while  this  suit 
remained  undetermined.  Later  other  credi- 
tors filed  a  petition  in  involuntary  bankruptcy 
in  the  same  court  against  defendant  coal 
coippany,  which  petition  also  is  still  pend- 
ing. 

On  September  12,  1916,  Commissioner 
Counts  filed  his  report,  to  which  certain  ex- 
ceptions were  filed  by  Davy-Pocahontas  Coal 
Company  and  W.  L.  Taylor,  those  of  the 
latter,  however,  being  later  withdrawn. 
At  the  June,  1917,  term  of  the  circuit  court 
the  Mercantile  Trust  &  Deposit  Company  and 
the  Equitable  Trust  Company  filed  their 
answers  in  the  cause,  set  up  their  deeds  of 
trust,    alleged   certain   defaults   thereunder 


by  the  Davy-Pocahontas  Coal  Company,  and 
asked  that  the  foreclosure  rights  under  the 
deeds  of  trust  be  protected,  and  to  that  ^d 
prayed  that  the  receivers  be  discharged  and 
the  trustees  permitted  to  proceed  to  fore- 
close, or  that  the  court  compel  the  recovers 
to  sell  the  property  covered  by  the  deeds 
of  trust,  to  which  answers  general  replica- 
tions were  filed  by  W.  L.  Taylor. 

On  June  29,  1917,  on  motion  of  the  trus- 
tees, the  court  again  referred  the  cause  to 
Commissioner  Counts  to  state  specifically 
certain  facts  respecting  the  liens  of  the 
trustees,  which  report  he  filed  October  22, 
1917,  and  to  which  W.  L.  Taylor,  Davy-Foca- 
hontas  Coal  Company,  and  others  excepted. 
On  October  29th  the  Davy-Pocahontas  Coal 
Company  and  W.  Lt  Taylor  tendered  and 
asked  leave  to  file  their  petitions  setting  up 
the  pendency  of  the  bankruptcy  proceeding 
in  the  federal  court,  and  asked  the  state 
court  to  stay  the  prosecution  of  this  suit 
to  await  the  result  of  the  bankruptcy,  the 
filing  of  which  petition,  being  objected  to, 
was  refused. 

On  November  5,  1917,  the  circuit  court 
pronounced  the  decree  here  complained  of 
on  appeal,  directing  the  receivers  to  sell 
the  property  of  the  Davy-Pocahontas  Coal 
Company  at  private  sale  on  or  before  Dec^- 
ber  15, 1917,  provided  they  are  able  to  obtain 
therefor  an  offer  of  $500,000,  and  if  such 
sale  should  not  h%  effected  by  that  date  they 
were  directed  to  advertise  tiie  property  for 
sale  and  to  sell  the  same  at  public  auction 
on  or  before  February  1,  1918,  the  notice, 
time,  terms,  and  place  thereof  to  be  given 
by  publication  In  the  McDowell  Recorder 
for  four  successive  weeks.  The  Davy-Poca- 
hontas Coal  Company,  W.  L.  Taylor,  and 
others  objected  to  a  sale  of  the  property  at 
that  time,  and  moved  the  court  to  require 
the  receivers  out  of  the  funds  in  their 
hands,  totaling  about  $95,000,  to  pay  off 
the  taxes  on  the  property,  and  the  interest 
then  due  on  the  bonds  and  Interest  coupons 
secured  by  the  deeds  of  trust,  which  objec- 
tion and  motion  were  overruled;  but  the 
court  further  decreed  that  if  before  the  time 
fixed  for  said  sale  the  Davy-Pocahontas  Coal 
Company,  or  any  one  for  It,  should  pay  off 
the  amount  of  the  indebtedness  of  said  coal 
company  as  set  out  in  the  decree,  the  re- 
ceivers should  not  proceed  to  sell  the  prop- 
erty. 

Of  the  ten  assignments  of  error,  only 
those  deemed  material,  relevant,  and  neces- 
sary to  a  just  decision  will  be  considered 
in  passing  upon  the  merits  of  the  cause,  so 
far  as  they  are  now  involved. 

[2-4]  The  failure  of  the  holders  of  the 
notes  or  bonds  secured  by  the  deeds  executed 
to  the  Mercantile  Trust  &  D^oslt  Company 
and  the  Equitable  Trust  Company,  respec^ 
tively,  to  produce,  prove,  and  file  them 
while   the   cause  was  before  the  commit- 
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sloner,  and  his  reporting  and  the  decree 
fixing  them  as  liens  against  the  property 
of  the  grantor,  notwithstanding  such  fail- 
ure, is  the  first  error  assigned  by  appellants. 
The  bill  alleges  the  due  execution  of  the 
trust  deeds,  notes,  and  bonds,  and  the  aggre- 
gate amount  of  both,  the  dates  of  their 
issuance,  and  the  property  on  which  they 
are  liens,  namely,  all  real  and  personal  prop- 
erty of  the  Davy-Pocahontas  Coal  Oompany, 
and  exhibits  copies  of  both  instruments. 

The  two  trust  companies  file  separate 
answers  to  the  bill,  setting  forth,  briefly, 
the  due  execution  and  objects  of  the  trusts, 
the  dates  thereof,  the  amount  of  the  notes 
and  bonds  secured  and  negotiated.  The 
answer  of  the  former  alleges  that,  of  the 
1300,000  of  bonds  secured  by  the  deed  in 
which  it  is  named  trustee,  $3,000  have  been 
retired  as  paid  and  discharged,  that  the 
residue  remain  outstanding  and  subsisting 
valid  liens  against  the  trust  subject,  and 
that  the  interest  coupons  due  and  payable 
thereon  January  1  and  July  1,  1915,  and 
1916,  and  January  1,  1917,  were  not  paid 
at  the  time  the  answer  was  filed;  and  further 
-says  that  the  number  of  the  holders  of  the 
honds  authorized  by  the  deed  so  to  do  have 
-demanded  that  it,  as  the  trustee,  proceed 
to  foreclose  the  lien  by  a  sale  of  the  trust 
property.  The  answer  of  the  latter  details 
the  same  facts  as  to  the  notes  secured  by 
the  trust  executed  to  it,  and  alleges  the 
-default  of  the  grantor  in  the  payment  of  in- 
terest as  of  the  dates  mentioned  in  the  an- 
swer of  the  Mercantile  Trust  &  Deposit 
0)mpany. 

Notwithstanding  the  facts  alleged  in  the 
t)ill  and  in  the  answers  of  the  respondent 
trustees  as  to  the  bonds  and  notes  and  the 
-deeds  of  trust,  the  Davy-Pocahontas  Coal 
Company  does  not  answer  or  deny  the  alle» 
gations;  it  did  not  appear  for  any  purpose, 
and  the  bill  was  taken  as  confessed  as  to 
It.  Nor  does  the  appellant  Taylor,  though 
president,  creditor,  and  owner  of  a  large 
block  of  the  capital  stock  of  the  Davy-Poca- 
hontas Coal  Company,  in  his  answer  or  in 
the  petition  hereinafter  referred  to,  or  in 
any  other  manner  than  by  exceptions  to  the 
reports  of  Oammissioner  Counts,  directly 
or  indirectly  question  the  allegations  of 
the  bill  with  resi)ect  to  the  integrity  or  valid- 
ity of  the  bond  issues;  and  only  by  a  general 
replication  does  he  deny  the  allegations  of 
the  answers  filed  by  his  codefendants,  the 
trustees. 

None  of  the  bonds  or  notes  whose  payment 
the  trusts  secured  were  produced  before  the 
coDunlssioner,  nor  was  the  failure  to  pro- 
duce them  explained,  and  they  were  re- 
ported by  him  and  decreed  by  the  court  as 
liens  in  favor  of  the  Mercantile  Trust  & 
Deposit  Company  and  Equitable  Trust  Com- 
pany; whether  properly  so  or  not  is  a  ques- 
tion for  solution  in  the  light  of  the  circum- 


stances and  of  the  provisions  of  the  trust 
deeda  These  provisions,  it  may  be  said, 
without  reciting  them  in  detail,  confer  upon 
the  trustees  ample  power  and  authority  to 
act  as  the  representatives  and  agents  of  the 
purchasers  and  holders  of  the  obligations 
secured,  so  far  as  necessary  to  protect  their 
rights  and  interests,  however  affected,  wheth- 
er by  litigation  or  in  any  other  manner. 
Billmyer  Lumber  Ca  v.  Coal  Co.,  66  W.  Va. 
696,  66  S.  B.  1073,  28  L.  R.  A.  (N.  S.)  1101. 
The  power  to  represent  and  protect  the 
rights  of  such  holders  could  not  be  more 
complete  or  effectual.  The  trusts  vested 
broad  and  ample  authority  to  act  for  them 
and  on  their  behalf  in  all  matters  pertain- 
ing to  them  and  to  the  enforcement  of  their 
rights  arising  thereunder. 

It  is  true  that  as  a  general  rule  the  notes 
or  bonds  secured  must  be  produced,  or  a 
sufficient  reason  given  for  their  nonproduc- 
tion.  Armstrong,  C.  D.  &  Co.  v.  Painter,  75 
W.  Va.  394,  399,  83  S.  E.  1027;  3  Jones  on 
Mortgages  (7th  Ed.)  §  1469a,  and  cases  cited. 
But  where  a  bill  or  answer  to  foreclose 
mortgage  liens  against  real  estate  gives  a 
detailed  description  of  the  liens,  and  the 
mortgagor  does  not  deny  the  facts  alleged 
and  the  liens  to  be  as  set  forth,  it  will  be 
taken  as  true,  and  the  bonds  treated  as  valid 
and  outstanding  obligations  of  the  debtor; 
nor  in  such  cases  is  it  necessary  to  show  in 
whose  hands  they  are  or  to  require  ytheir 
production  before  the  entry  of  the  decree 
of  foreclosure.  Dickerman  v.  Northen  Trust 
Co.,  176  U.  S.  181,  193,  20  Sup.  Ct  311,  44 
L.  Bd.  423;  Anderson  v.  Culver,  127  N.  Y. 
377,  28  N.  E.  32;  3  Jones  on  Mortgages  (7th 
Ed.)  1 1469a. 

The  general  replication  of  W.  L.  Taylor 
to  the  answers  of  the  trustees  is  the  only 
denial  of  any  of  the  allegations  relating  to 
the  bonds  and  notes,  and  that  cannot  avail 
as  a  denial  by  the  Davy-Pocahontas  Coal 
Company,  the  mortgagor,  who  made  no 
denial  of  either  the  bill  or  answers.  And, 
further,  it  is  the  general  rule  in  cases  in- 
volving deeds  of  trust  securing  large  numbers 
of  outstanding  and  widely  scattered  bonds 
or  notes,  and  providing  for  a  trustee  to  repre- 
sent the  holders  thereof,  that — 

"It  is  not  necessary  that  each  claimant  of  a 
bond  or  of  unpaid  interest  should,  at  this  stage 
of  a  foreclosure  case,  identify  himself  as  the 
owner  of  bonds  or  unpaid  coupons.  It  is  not 
necessary  that  the  bonds  with  coupons  should 
be  produced  before  a  nisi  foredosure  decree. 
It  is  only  necessary  that  it  shall,  at  this  stage 
of  the  cause,  appear  that  there  has  been  a 
default,  and  the  amount  of  that  default.  This 
showing  has  been  made.  Should  a  decree  of 
sale  be  made  absolute,  the  holders  of  bonds  can 
then  be  required  to  produce  their  bonds  and 
coupons  before  a  master,  and  all  questions  con- 
nected with  the  amount  due  eadi,  and  of  owner- 
ship, can  then  be  determined.  Guaranty  Trust 
ft  Safe  Deposit  Co.  v.  Green  Cove  Springs  &  M. 
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R.  Co.,  139  U.  S.  150,  161  [11  Snp.  Ot  512,  85 
Lb  Dd.  116].  Such  a  decree  is  not  to  be  regard- 
ed as  final  aa  to  the  debts  entitled  to  share  in 
the  distribution,  for  any  other  creditor  may 
challenge  the  debt  when  the  claims  are  produced 
in  the  master's  office  for  ascertainment  and 
classification.  The  decree  for  a  foredosure  only 
establishes  that  there  has  been  a  default  in  the 
payment  of  the  three  last  installments  of  in- 
terest It  does  not  establish  tiiat  that  interest 
is  due  to  any  particular  person."  Central  Trust 
Co.  V.  Cincinnati,  H.  &  D.  By.  Co.  (C.  C.)  169 
Fed.  466,  469;  Toler  v.  East  Tenn.»  etc.,  By. 
Co.  (0.  C.)  67  Fed.  168,  180. 

Thus  it  is  only  on  the  final  decree  of 
distribntion  that  it  is  necessary  for  the  va- 
rious holders  of  the  bonds  and  notes  to  pre- 
sent and  prove  them  before  the  receiver  or 
master,  as  the  case  may  be.  The  court  should 
not  direct  the  distribution  of  the  proceeds 
of  the  sale  until  it  shall  be  ascertained  that 
the  bonds  and  notes  outstanding  represent 
proper  and  valid  liabilities  against  the 
debtor,  and  such  as  he  has  authorized  to  be 
created. 

[6-7]  l%ere  arises  the  next  question 
whether  before  decreeing  a  sale  of  the  trust 
property  it  was  the  duty  of  the  court  to  as- 
certain by  reference  to  a  commissioner,  or 
by  an  express  finding  of  its  own  based  upon 
the  pleadings  and  the  facts  disclosed,  wheth- 
er the  rents  and  profits  will  be  sufficient  to 
pay  and  discharge  the  lien  indebtedness 
within  five  years.  Such  preliminary  investi- 
gation and  report  generally  are  necessary. 
Section  7,  c.  139  (sec.  5099)  Code;  Westing- 
house  Co.  V.  Ingram,  79  W.  Va.  220,  223, 
224,  90  S.  B.  837;  Dunfee  v.  Childs,  46  W. 
Va.  155,  164,  80  S.  E.  102.  And  when  neces- 
sary, the  burden  of  proof  rests  upon  the 
creditor  seeking  the  sale.  Newlon  v.  Wade, 
43  W.  Va.  283,  286,  27  S.  B.  244.  But  if  the 
bill  alleges  and  the  respondents  do  not  deny 
that  the  rents  and  profits  to  accrue  from 
the  property  will  not  in  five  years  discharge 
the  liens,  an  inquiry  need  not  be  had.  Sec- 
tion 86^  c.  125  (sec.  4790)  Code;  Newlon  v. 
Wade,  dted;  Muse  v.  Friedenwald,  77  Va. 
67;  Ewart  v.  Saunders,  26  Grat  (Va.)  203; 
Horton  v.  Bond,  28  Grat  (Va.)  816;  Barr  v. 
White,  SO.Orat  (Va.)  631.  Despite  the  fail- 
ure to  deny  the  allegations  of  the  bill  as  to 
their  insufficiency,  the  court  directed  the 
commissioner  to  ascertain  that  'fact;  but 
this  the  commlsssioner  failed  to  do  in  either 
his  first  or  second  report,  nor  did  the  Davy- 
Pocahontas  Coal  Company  or  W.  L.  Taylor 
except  to  the  reports  on  that  ground,  though 
the  latter  did  except  to  the  first  report  be- 
cause of  that  failure,  but  immediately  with- 
drew his  exception. 

While  the  prlinary  object  of  the  bill  In 
this  case  is  to  secure  a  decree  to  sell  the 
property  of  the  coal  company,  and  appro- 
priate the  fund  derived  therefrom  to  the  pay- 
ment and  discharge  of  the  lien  of  a  judgment 
recovered    by    the    plaintiff    Abney-Barnes 


ComxMiny,  the  ultimate  object  is  to  enfbrce 
the  prior  trust  or  mortgage  liens  created 
by  the  judgment  debtor,  and  the  plaintiff,  to 
effectuate  the  attainment  of  the  object  he 
seeks,  specifically  alleged  the  probable  in- 
sufficiency of  the  rents  and  profits  to  dis- 
charge all  liens  within  five  years.  This 
broad  declaration  of  the  pleading  is  not 
denied.  The  statement  in  the  answer  of 
W.  h,  Taylor  that  he  neither  admits  nor 
denies  these  allegations  is  not  such  a  denial 
as  section  86,  c  126  (sec  4790)  Code,  con- 
templates. To  avail,  the  denial  must  be 
specific  and  positive.  Grant  v.  Cumber- 
land Valley  Cement  Co.,  58  W.  Va.  162,  172, 
62  S.  B.  36;  Shurtleff  v.  Right,  66  W.  Va. 
682,  66  S.  E.  719,  136  Am.  St  Rep.  1041; 
Ihrlg  V.  Ihrig,  78  W.  Va.  360,  88  S.  B.  1010. 
The  mere  statement  in  an  answer  that  the 
respondent  neither  admits  nor  denies  a  ma- 
terial fact  alleged  in  the  bill  does  not  amount 
to  a  denial  of  the  existence  of  that  fact 

[8,17,18]  And,  further,  in  a  suit  to  en- 
force liens  created  by  trust  deeds  given  to 
secure  payment  of  an  indebtedness,  which 
provides  for  a  sale  for  cash  in  case  of  de- 
fault, it  is  ordinarily  not  error  to  decree 
a  sale  of  the  land  without  ascertaining  its 
rental  value.  Lewis,  Hubbard  &  Ca  v. 
Toney,  76  W.  Va.  80,  85  S.  E  30;  Stafford  v. 
Jones,  73  W.  Va.  299,  303,  304,  80  S.  B.  825; 
Neff  V.  WToodlng,  83  Va.  432,  2  S.  E.  731; 
Kyger  v.  Sipe,  89  Va.  607,  16  S.  R  627. 
After  the  institution  of  a  judgment  credi- 
tors' suit  to  enforce  liens  under  section  7, 
c.  139  (sec  6099)  Code,  a  trust  deed  credi- 
tor who  has  been  made  a  party  to  the  suit 
cannot  bring  an  independent  suit  to  fore- 
close his  mortgage,  but  such  mortgage,  like 
any  other  lien,  must  be  enforced  in  that  pro- 
ceeding. Stafford  v.  Jones,  65  W.  Va.  567. 
64  S.  E.  723.  But  the  trustee  or  mortgagee 
can  obtain  in  such  suit  the  enforcement  of 
his  mortgage  according  to  its  terms  if  his 
trust  deed  is  prior  to  the  Judgment  liens, 
and,  if  not,  its  proper  order  or  priority  will 
be  determined.  A  mortgagee  does  not  lose 
any  substantive  rights  by  being  compelled 
to  enforce  his  trust  lien  in  a  pending  suit 
and  the  time  and  terms  of  the  sale  will  be 
determined  by  the  provisions  of  the  trust 
deed,  not  by  the  rules  aiiplicable  to  the 
enforcement  of  judgment  creditors'  liens. 
Watterson  v.  Miller,  42  W.  Va.  108,  24  S. 
E.  678;  Stafford  v.  Jones,  66  W.  Va.  667. 
64  S.  EI  723;  Stafford  v.  Jones,  73  W.  Va. 
299,  80  S.  E.  826;  Neff  v.  Wooding,  88  Va. 
432,  2  S.  B.  731. 

[8,18]  The  creditors'  suit  in  the  circuit 
court  of  McDowell  county,  it  Is  contended, 
should  have  been  stayed  by  the  judge  of  that 
court  until  the  termination  of  the  bankruptcy 
proceedings  against  the  Davy-Pocahontas 
Coal  Company  Instituted  January  13,  1916, 
in  the  federal  court  for  the  Southern  dis- 
trict of  West  Virginia.    It  must  be  observed* 
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however,  that  this  proceeding  was  b^^an 
more  than  alz  monther  after  the  institu- 
tion of  the  creditors'  suit  in  the  state  court, 
and,  under  the  decisions  of  the  United  States 
Supreme  Court  and  other  federal  courts, 
the  rule  recognized  is  that  the  court  which 
first  obtains  rightful  jurisdiction  over  the 
subject-matter  in  a  proceeding  in  rem  to  en- 
force prior  liens  will  not  be  Interfered  with 
by  any  other  court,  including  a  court  of 
bankruptcy.  Pickens  v.  Roy,  187  tj.  S.  177, 
23  Sup.  Ct  78.  47  U  Ed.  128;  MetcaU  v. 
Barker,  187  U.  S.  165,  23  Sup.  Ct.  67,  47  L. 
Bd.  122;  In  re  Pilcher  &  Son  (D.  O.)  228 
Fed.  189,  142;  In  re  Sdmddt  (D.  0.)  224  Fed. 
814;  Blair  v.  Brailey,  221  Fed.  1,  136  G.  O. 
A.  524;  Collier  on  Bankruptcy  (Uth  Ed.) 
pp.  2d3,  294,  notes  57  and  60;  1  Fed.  Stat 
Ann.  (2d  Ed.)  pp.  635-6.  This  holding  does 
nothing  more  than  reaffirm  and  approve,  the 
general,  if  not  the  universal,  rule  that  con- 
cedes to  the  court  which  first  regularly  and 
lawfully  acquires  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties  interested  the 
right  to  proceed  undisturbed  to  the  final 
determination  of  the  controversy  involved. 
Whan  V.  Hope  Natural  Gas  Co.,  81  W.  Va. 
338,  94  S.  E.  365.  It  is  unnecessary  to  deter- 
mine what  the  result  would  have  been  with 
respect  to  the  granting  of  a  stay,  if  the 
bankruptcy  proceeding  had  been  instituted 
within  four  months  after  the  beginning  of 
the  actions  which  resulted  in  the  Judgment 
liens  sued  on  In  the  creditors'  suit,  or  what 
it  would  have  been  had  the  proceeding  in 
McDowell  county  been  one  in  personam  in- 
stead of  in  rem. 

[1]  The  sixth,  seventh,  and  eighth  assign- 
ments relate  to  and  comprehend  the  same 
general  subject,  namely,  the  refusal  to  allow 
the  motion  of  the  defendants,  now  appellants, 
to  apply  the  $95,000  under  the  control  of  the 
court  to  the  payment  of  the  overdue  and 
unpaid  interest  ,  coupons  attached  to  the 
bonds  and  notes»  and  thereby  remove  the 
default  relied  on  by  the  defendant  trustees 
acting  for  and  on  behalf  of  the  holders  and 
owners  of  the  bonds  and  notes.  This  fund 
was  accumulated  through  the  administra- 
tion and  management  of  the  coal  mining 
operations  on  the  trust  estate  or  property 
by  receivers  appointed  by  the  court  upon 
the  petition  and  motion  of  the  appellant 
Taylor. 

The  third  and  final  report  of  the  receivers, 
the  only  report  appearing  in  the  record, 
shows  $95,000  as  the  net  receipts  for  the 
first  six  months  of  the  year  1917  from  all 
sources  after  deducting  disbursements,  which 
include  taxes  on  the  property,  administra- 
tion expenses,  insurance,  repairs,  and  com- 
pensation to  the  receivers.  Except  for  the 
intervention  of  some  unusual  or  extraordi- 
nary cause  or  circumstance,  a  property  from 
which  is  produced  during  six  months  the 
net  sum  realized  may  not  improperly  to  be 


assumed  to  be  valuable  and  profitable,  a 
property  likely  to  produce  under  the  same 
or  an  improved  management  a  return  upon 
the  Investment  such  as  will  speedily  ab- 
solve it  from  incumbrances,  and,  when  so 
dlsincumbered,  yield  a  profit  to  its  owners. 
But  whether  the  returns  be  sufSdent  to  pay 
the  indebtedness  against  the  property  with- 
in five  years  or  not,  a  proposition  affirmed 
by  appellants  and  denied  by  appellees,  is 
not  controlling  or  decisive  upon  the  ques- 
tion discussed. 

An  owner  who  is  about  to  be  deprived 
of  his  property  to  satisfy  liens,  however 
created,  has  the  clear  right  to  know  within 
a  reasonable  degree  of  certainty  its  status 
as  to  the  charges  for  which  it  is  to  be  sold. 
The  fund  in  the  treasury  of  the  court  and 
under  its  control  arose  out  of  the  trust  prop- 
erty and  is  a  part  of  it,  and  as  such  is  sub- 
ject to  the  payment  of  the  liens  binding  it 
Though  predicated  upon  facts  somewhat 
different,  the  principle  enunciated  in  Strayer 
v.  Long,  83  Va.  715,  pt  2,  syl.,  3  S.  B.  372, 
is  not  inapplicable,  though  appellees  deny 
its  applicability;  that  Is,  that  all  sums  in 
the  hands  of  receivers  realized  from  property 
of  the  debtor  should,  before  subjecting  it 
to  sale,  be  applied  as  credits  on  his  indebted- 
ness, that  he  may  know  to  what  extent  it 
remains  a  charge  against  his  land.  Such 
a  requirement  conforms  to  principles 
governing  courts  of  equity.  To  hold  this 
fund  in  reserve  for  puri)08es  merely  con- 
jectural, and  that  may  not  occur,  is  not 
consonant  with  justice  and  equity.  The 
statement  of  the  proposition  shows  its  harsh- 
ness. The  receivers  continue  to  manage  the 
property;  the  court  refuses  to  discharge 
them  upon  appellees'  motion;  the  fund  in. 
their  hands  when  the  decree  was  entered 
the  receivers  doubtless  have  since  increased 
at  the  same  rate,  perhaps  more  than  quad- 
rupled it^  and  to  that  extent  exhausted  the 
property,  while  interest  has  proportionately 
augmented  the  indebtedness  without  the 
equivalent  compensatory  reduction  of  the 
trust  Hens.  Because  of  the  receivership, 
the  debtor  does  not  have  access  to  the  prop- 
erty. He  cannot  control  it;  cannot  deal 
with  it,  sell  or  incumber  it,  to  relieve  it 
from  incumbrances;  and  the  court  and  the 
receivers  are  converting  it  into  liquid  assets 
without  applying  the  returns  to  his  relief. 
His  request  for  their  appointment  does  not 
meet  the  situation  or  prejudice  his  rights. 

Moreover,  the  application  of  the  fund  so 
produced  from  the  property  to  the  payment 
of  the  overdue  interest  coupons  would  have 
partially,  perhaps  totally,  absolved  it  from 
that  default  Such,  it  is  true,  was  within 
the  sound  discretion  of  the  court;  but  as 
the  interest  was  in  effect  the  primary  liabil- 
ity of  the  debtor,  and  as  such,  together 
with  the  principal,  the  first  charge  upon  the 
land,  it  seems  inequitable,  under  the  dr- 
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cmxustances,  to  hold  the  fund  subject  to 
some  preconceived  situation  demanding  its 
expenditure. 

This  application  reasonably  falls  within 
the  rule  requiring  certainty  in  the  ascertain- 
ment of  liens  for  which  the  incumbered  land 
Is  liaDle  before  decreeing  It  to  be  sold  for 
their  satisfaction.  Payne  ▼.  Webb,  23  W. 
Va.  558;  Carter  y.  Carter,  98  S.  B.  296, 
contemporaneously  decided.  Such  course 
is  to  be  commended  because  of  the  probabil- 
ity of  discouraging  bidding  by  creditors,  as 
they  probably  would  bid  if  the  amounts  of 
the  liens  were  fixed  definitely  by  the  decree. 
The  same  principle  or  necessity  Is  recognized 
and  the  rule  enforced  in  Golden  ▼.  CConnell, 
69  W.  Va.  374,  71  S.  E.  884,  where  some  of 
the  lienors  agreed  to  a  sale  of  part  of  the 
tract  subject  to  their  lien  to  be  divided  Into 
lots  and  sold,  the  proceeds  to  be  applied  to 
discharge  the  liens;  and  the  court  held  it 
necessary  to  make  such  an  application  be- 
fore decreeing  the  sale  of  the  other  part  of 
the  land. 

[11-14]  The  failure  to  give  a  day  to  redeem 
before  sale  is  the  next  assignment  to  be 
noted.  As  a  general  rule,  according  to  many 
decisions  of  this  court,  a  decree  to  sell  land 
for  debt  without  giving  the  debtor  reasonable 
time  for  payment  before  sale  is  cause  for 
reversal.  King  v.  Burdett,  44  W,  Va.  661, 
29  S.  B.  1010;  8  Enc.  Dig.  Va.  &  W.  Va.  Rep. 
693.  The  giving  of  time  for  advertising  the 
sale  is  not  the  equivalent  of  a  specific  day 
to  redeem.  Rose  v.  Brown,  11  W.  Va.  122. 
Though  somewhat  archaic,  the  rule  is  too 
well  established  in  this  state  to  be  disturbed 
or  ignored  in  some  circumstances.  How- 
ever, it  is  held  not  to  apply  to  decrees  direct- 
ing a  trustee  to  sell  land  conveyed  to  him 
to  secure  the  payment  of  the  grantor's  debts, 
where  the  deed  fixes  the  terms  and  condi- 
tions of  the  sale.  Watterson  v.  Miller,  42 
W.  Va.  108,  24  S.  E.  678.  See,  also,  Stafford 
V.  Jones,  73  W.  Va.  299,  308,  304,  80  S.  E. 
825.    In  the  former  case  Judge  Brannon  says: 

"That  is  a  technical  rule  which  requires  a 
court  to  give  a  day  to  redeem  before  sale  in 
addition  to  the  time  required  for  notice  of  sale. 
It  ought  not  to  be  applied  to  sales  under  trust 
deeds,  as  a  trust  deed  is  essentially  a  contract, 
*  *  *  and  the  court  has  no  right  to  give  in- 
dulgence when  the  parties  have  provided  against 
it." 

So  in  this  case,  if  the  court  had  decreed  a 
sale  at  public  auction  upon  the  notice  and  In 
the  manner  required  by  the  trust  deed,  it 
would  not  have  been  necessary  to  fix  a 
day  to  redeem,  as  the  decree  would  merely 
have  enforced  the  provisions  of  the  contract 

[16,16]  But  the  court  went  further,  and 
authorized  a  private  sale  to  be  conducted  by 
the  receivers,  and  directed  a  public  sale 
to  be  had  upon  four  weeks'  published  notice 
only  in  case  a  private  sale  could  not  be  effect- 


r  ed  in  the  time  allowed.  Since  the  court 
authorized  a  sale  by  private  negotiation  to 
be  conducted  through  the  receivers,  which 
under  the  terms  of  the  decree  could  have 
been  made  Immediately  upon  its  eotrj,  a 
reasonable  time  and  opportunity  to  redeem 
the  land  ought  to  have  been  accorded  the 
debtor  before  such  sale  could  be  consum- 
mated and  his  rights  irretrievably  jeopard- 
ized. 

Finally,  appellants  complain  of  the  ad- 
vertisement directed  by  the  court  in  the 
decree  of  sale,  in  that  the  direction  failed 
to  follow  the  requirement  of  the  trust  deeds, 
which,  we  think,  should  have  been  done  aa 
part  of  the  contract  of  the  parties.  For 
this  reason,  and  because  of  the  failure  to 
apply  the  funds  in  the  hands  of  the  receivers 
to  the  partial  relief  of  the  debtors  and  ex- 
oneration of  their  property  from  Incum* 
brance,  and  the  lack  of  a  definite  ascertain- 
ment of  the  exact  amount  due  on  the  total 
indebtedness  binding  the  property,  we  are 
of  opinion  to  reverse  the  decree,  award 
costs  to  appellants,  and  remand  the  cause 
for  further  proceedings. 

(177  N.  c.  182> 
ASHE  V.  PETTIFORD  et  aL     (No.  14.) 

(Supreme  Court  of  North  Carolina.     Feb.  19, 

1919.) 

1.  Evidence  ^=»288,  291— Pediobeb Deo- 

X.ABATI0N8. 

Pedigree  or  genealogy  may  be  shown  by 
reputation  in  the  family  of  the  parties  concern- 
ed, or  by  declarations  of  deceased  members  of 
such  families,  but  cannot  be  shown  by  generaf 
reputation  in  the  community. 

2.  Evidence  ^ss>293  — Pediobeb  — Dbgzjlsa- 

TIONS. 

To  warrant  admission  of  declarations  rela- 
tive to  pedigree  or  genealogy,  the  traditions 
must  be  derived  from  persons  so  connected  with 
the  family  that  it  is  natural  and  likely  from 
their  domestic  habits  and  connections  that  they 
are  speaking  the  truth. 

8.  Evidence  ^=s>293  —  Pediqbee  —  Declara- 
tions. 

Declarations  relating  to  pedigree  or  gen- 
ealogy are  restricted  to  declarations  of  deceased 
persons  who  were  related  by  blood  or  marriage 
to  the  person  and  therefore  interested  in  the 
succession  in  question. 

4.  Evidence  ^=»295  —  Pedigbee  —  Declara- 
tions. 

Declarations  relating  to  pedigree  to  be  ad- 
missible must  have  been  made  before  the  begin- 
ning of  the  controversy  in  which  the  question 
of  pedigree  arises. 

5.  Evidence  ^=s>28S— Relationship— Public 
Opinion. 

Public  opinion  in  the  community  is  inad- 
missible to  show  pedigree  or  genealogy  or  the 
relation  of  one  person  to  another. 
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Appeal  from  Superior  Court,  Washington 
County ;   Whedbee,  Judge. 

Action  by  Josepli  Aslie  against  Nancy 
Pettiford  and  otliers.  Verdict  and  Judgment 
for  defendants,  and  plaintiff  appeals.  New 
trial. 

The  action  was  brought  to  recover  pos- 
session of  a  tract  of  land  on  Welch's  creek, 
containing  60  acres.  Plaintiff  claimed  the 
land  by  collateral  descent  from  Martha  A 
Pettiford,  who,  he  alleged,  was  his  sister, 
which  allegation  the  defendants  denied,  so 
that  the  sole  question  was  whether  the  rela- 
tion of  brother  and  sister  existed  between  the 
plaintiff  and  Martha  A.  Pettiford.  In  order 
to  show  that  Martha  was  not  the  sister  of  the 
plaintiff,  the  defendants  asked  Henry  Petp 
tif ord,  one  of  their  witnesses,  "What  relation, 
by  general  reputation  in  the  community,  was 
there  between  Joe  Ashe  and  Martha  A.  Pet- 
tiford?" The  plaintiff  entered  an  objection 
to  the  question,  which  was  overruled  by  the 
court,  and  plaintiff  excepted  and  now  assigns 
the  ruling  as  error.  The  witness  answer- 
ed that  they  were  no  kin,  nor  did  they  have 
the  same  father  or  mother,  Martha's  father 
being  a  man  by  the  name  of  Yates,  and  her 
mother  was  Mary  Yates,  while  Joe  Ashe's 
mother  was  named  Sylvania.  The  testimony 
of  the  witnesses  in  this  connection  tended  to 
prove  that  Joe  Ashe,  the  plaintiff,  and  Martha 
A.  Pettiford,  were  not  brother  and  sister  or 
so  related  as  to  make  the  plaintiff  the  heir 
of  Martha  and  as  such  entitled  by  descent 
to  the  land,  which  belonged  to  her. 

There  was  other  testimony  of  the  reputa- 
tion in  the  Pettiford  family,  as  to  the  re- 
lation between  Joe  Ashe  and  Martha  Pet- 
tiford, and  as  to  other  matters  bearing  upon 
the  question ;  but  we  need  not  consider  it 

There  was  verdict  and  Judgment  for  de- 
fendant, and  plaintiff  appealed. 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washingttm,  N.  C,  and  P.  H.  Bell  and  Z.  V. 
Norman,  both  of  Plymouth,  for  appellant 

L,  W.  Gaylord,  of  Greenville,  and  Ward  & 
Grimes,  of  Washington,  N.  Cw,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  We  are  of  the  opinion  that  er- 
ror was  committed  in  overruling  the  objec- 
tion to  testimony  of  the  witness  Henry 
Pettiford,  as  to  the  general  reputation  of 
the  pedigree  or  genealogy  of  Joe  and  Mar- 
tha, as  this  must  be  shown  by  reputation  in 
the  fiimily  of  the  parties  concerned,  or  by 
declarations  of  deceased  members  of  such 
f&mily,  and  not  by  general  reputation  In  the 
community.  The  error  was  substantial  and 
prejudicial. 

[2]  It  was  held  in  Kay  wood  ▼.  Bamett,  20 
X.  C.  91,  that,  in  order  to  warrant  the  admis* 
9ion  of  declarations  r^ating  to  pedigree. 
It  is  essential:    First  that  the  pardes  who 
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made  the  declarations  be  proved  to  be  dead ; 
secondly,  that  the  declarants  were  likely  to 
know  the  facts.  The  tradition  must  there- 
fore be  derived  from  persons  so  connected 
with  the  family  that  it  is  natural  and  likely, 
from  their  domestic  habits  and  connections, 
that  they  are  speaking  the  truth,  and  that 
they  could  not  be  mistaken,  citing  2  Starkie 
on  Ev.  G04,  605.  A  question  exactly  like  the 
one  now  being  considered,  was  asked  in 
Erwin  V.  BaUey,  123  N.  O.  628,  634,  31  S.  E. 
844,  ^6.  To  make  the  analogy  between  the 
two  perfectly  clear,  we  quote  literally  from 
the  opinion  of  the  court  in  that  case: 

'*The  defendants  proposed  to  prove  that  there 
was  a  general  reputation  that  plaintiff  was  not 
the  child  of  GsBsar.  This  evidence  was  object- 
ed to  and  ruled  out,  and  defendants  excepted. 
We  do  not  think  there  was  any  error  in  the 
court's  sustaining  plaintifiTs  objection,  and  in 
overruling  the  exceptions  of  defendants  to  this 
evidence.  The  case  of  Woodward  v.  Blue,  107 
N.  O.  407  [12  S.  B.  453,  10  L.  R.  A.  662,  22 
Am.  St.  Rep.  897],  comes  nearer  sustaining  de- 
fendant's exceptions  than  any  case  called  to 
our  attention.  And  that  case  does  not  do  so, 
as  we  think." 

This  kind  of  proof  is  a  well-known  excep- 
tion to  the  general  rule  excluding  hearsay, 
and  it  rests  in  part  oa  the  supposed  neces- 
sity of  receiving  such  evidence  to  avoid  a 
failure  of  justice,  and  in  part  on  the  ground 
that  individuals  are  generally  supposed  to 
know  and  to  be  interested  in  those  facts  of 
family  history  about  which  they  converse, 
and  that  they  are  generally  under  little 
temptation  to  state  untruths  in  respect  to 
such  matters  which  might  be  readily  exposed. 
2  Jones  on  Evidence  (Ed.  of  1913  by  Horwitz) 
§  312,  pp.  704  and  705.  Lord  Chancellor 
Eldon  oace  said,  in  part,  that  declarations 
in  the  family,  descriptions  in  wills,  descrip- 
tilfms  *upon  monum^ent^,  descriptions  in 
Bibles,  and  registry  books,  all  are  admitted 
upon  the  principle  that  they  are  the  natpral 
effusions  of  a  party  who  must  know  the  truth 
and  who  speaks  upon  an  occasion  when  his 
mind  stands  in  an  even  i)osition,  without  any 
temptation  to  exceed  or  fall  short  of  the 
truth.  In  other  words,  the  law  resorts  to 
hearsay  evidence  in  cases  of  pedigree,  upon 
the  ground  of  the  interest  in  the  declarations 
of  the  person  from  whom  the  descent  is  made 
out,  and  their  consequent  interest  in  knowing 
the  connections  of  the  family. 

[3]  The  rule  of  admission  is  therefore 
restricted  to  the  declarations  of  deceased 
persons  who  were  related  by  blood  or  mar- 
riage to  the  person,  and  therefore  interested 
In  the  succession  in  question.  From  neces- 
sity, in  cases  of  pedigree,  hearsay  evidence 
is  admissible.  But  this  rule  is  limited  to 
the  members  of  the  family,  who  may  be 
supposed  to  have  known  the  relationship 
which  existed  in  its  different  branches.  The 
declarations  of  these  individuals,  they  X>eing 
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dead,  may  be  given  in  evidence  to  prove 
pedigree;  and  so  Is  tradition  In  the  family, 
which  is  the  hearsay  of  those  who  may  be 
supposed  to  have  known  the  fact,  handed 
down  from  one  to  another,  evidence.  As  evi- 
dence of  this  description  mnst  vary  by  the 
circumstances  of  each  case,  it  la  dlfQcult,  If 
not  impracticable,  to  dednce  from  the  books 
any  precise  and  definite  rule  on  the  subject 
It  is  not  every  statement  or  tradition  In  the 
family  that  can  be  admitted  tn  evidence.  The 
tradition  must  be  from  persons  having  such  a 
connection  with  the  party  to  whom  it  relates 
that  it  is  natural  and  likely,  from  their  do- 
mestic habits  and  connections,  that  they  are 
speaking  the  truth,  and  that  they  could  not 
be  mistaken.  2  Jones  on  Evidence,  pp.  705, 
706 ;  Whltelock  v.  Baker,  13  Vesey,  614 ;  Fnl- 
kerson  v.  Holmes,  117  U.  S.  389,  6  Sup.  Ct 
780.  29  U  Ed.  915 ;  and  16  Cyc.  1225  to  1235, 
where  the  subject  Is  fully  discussed  with  a 
great  many  authorities  in  the  notes  present- 
ing and  illustrating  manifold  features  of  the 
question. 

It  was  stated  by  Justice  Woods,  In  Pulker- 
son  V.  Holmes,  supra,  that — 

"The  fact  to  be  established  is  one  of  pedigree. 
The  proof  to  show  pedigree  foi*m3  a  well-settled 
exception  to  the  rule  which  excludes  hearsay 
evidence.  This  exception  has  been  recognized 
on  the  ground  of  necessity;  for,  as  in  inquiries 
respecting  relationship  or  descent,  facts  must 
often  be  proved  which  occurred  many  years 
before  the  trial,  and  were  known  to  but  few 
persons,  it  is  obvious  that  the  strict  enforcement 
in  such  cases  of  the  rules  against  hearsay  evi- 
dence would  frequently  occasion  a  failure  of 
justice.  Taylor  on  Evidence,  {  635.  Tradition- 
al evidence  is  therefore  admissible.  Jackson 
V.  Cooley,  8  Johns.  [N.  Y.]  128;  Jackson  v. 
Browner,  18  Johns.  [N.  Y.]  37;  Jackson  v. 
King,  5  Cowen  [N.  Y.]  237  [15  Anr.  Dec.  468] ; 
Davis  V.  Wood,  1  Wheat.  6  [4  L.  Ed.  22].  The 
rule  is  that  declarations  of  deceased  persons 
who  were  de  jure  related  by  blood  or  marriage 
to  the  family  in  question  may  be  given  in  evi- 
dence in  matters  of  pedigree.  Jewell  v.  Jewell, 
1  How.  219  [11  L.  Ed.  108];  Blackburn  v. 
Crawford,  3  Wall.  175  [18  L.  Ed.  186] ;  John- 
son  V.  Lawson,  2  Bing.  86;  Vowels  v.  Young, 
13  Ves.  147 ;  Monkton  v.  Atty.  Gen.,  2  Russ.  & 
Myi.  159;  White  v.  Strother,  11  Ala.  720.  A 
qualification  of  the  rule  is  that,  before  a  declara- 
tion can  be  admitted  in  evidence,  the  relation- 
ship of  the  declarant  with  the  family  must  be 
established  by  some  proof  independent  of  the 
declaration  itself.  Monkton  v.  Attorney  Gen- 
eral, 2  Russ.  &  Myl.  156;  Attorney  General  v. 
Kohler,  9  H.  L.  Cas.  660;  Rex  v.  All-Saints, 
7  B.  &  C.  789.  But  it  is  evident  that  but  slight 
proof  of  the  relationship  wUl  be  required,  since 
the  relationship  of  the  declarant  with  the  family 
might  l>e  as  difficult  to  prove  as  the  very  fact  in 
controversy." 

McKelvey  on  Evidence  <2d  Ed.)  p.  271, 
says  that — 

"WHiere  the  question  of  pedigree  is  one  of 
some  years  back,  it  is  generally  the  case  that 
there  is  no  living  witness  who  has  personal 


knowledge  of  the  facts,  and  It  therefore  becomes 
necessary,  if  any  proof  at  all  is  to  be  had,  to 
resort  to  what  may  be  said  to  be  the  reputation 
in  the  family  concerning  the  facts;  that  is,  what 
has  been  handed  down  from  father  to  son,  or  to 
other  form  of  hearsay  evidence  in  the  family. 
The  rule  is  very  strict  as  to  the  degree  of  re- 
lationship which  must  exist  in  order  to  render 
the  declaration  admissible.  Formerly  it  was 
thought  that  it  should  be  confined  to  those  con- 
nected by  blood  only  with  the  family  to  which 
the  pedigree  related,  but  subsequently  it  became 
established  jthat  declarations  of  a  husband  or 
wife  should  be  admitted"— citing  Shrewsbory 
Peerage  Case,  7  H.  Ia  Cases,  t,  at  26,  and 
Jewell's  Lessee  v.  Jewell,  1  How.  219,  231,  11 
li.  Ed.  108. 

But  It  has  been  held  that  there  ;are  quail- 
flcationa  as  to  the  competency  of  a  husband's 
declarations.  Harland  v.  Eastman,  107  111. 
58&  See,  also.  Conn.,  etc.,  Ins.  Ca  v.  Schwenk, 
94  U.  S.  593,  24  U  Ed.  294 ;  Eastman  v.  Mar- 
tin, 19  N.  H,  152;  Oarnes  v.  Crandall,  10 
Iowa,   377^ 

[4]  A  further  condition  of  the  admissibility 
of  declarations  of  this  nature  is  that  they 
must  have  been  made  before  the  beginning 
of  the  controversy  in  which  the  question  of 
pedigree  arises.  A  commcm  form  of  express- 
ing this  condition  is  that  the  declarations 
must  have  been  made  ante  litem  motam.  This 
does  not  mean,  however,  that  It  Is  sufficient 
if  they  have  been  made  before  the  com- 
mencement of  the  actual,  suit  As  a  matter 
of  fact,  they  must,  have  been  made  before 
the  existence  of  the  controversy  which  has 
given  rise  to  the  suit.  In  order  to  be  admis- 
sible. This  is  a  rule  of  fairness,  and  is  a 
necessary  precaution  against  unreliable  and 
prejudiced  statements  made  as  the  result 
of  sympathy  or  passion,  or  other  feeling,  or 
with  a  view  to  their  subsequent  use  in  liti- 
gation. McKelvey  on  Evidence  (2d  Ed.)  pp. 
280,  281 ;  Stein  v.  Bowman,  13  Pet  209, 220, 
10  L.  E>d.  129;  People  v.  Fulton  Fire  Ins. 
Ck).,  25  Wend.  (N.  Y.)  205,  209 ;  Northrop  v. 
Hale,  76  Me.  306,  49  Am.  Rep.  615;  Bamuni 
V.  Bamnm,  42  Md.  251,  304. 

It  was  held  In  Stein  v.  Bowman,  supra, 
that  the  testimony  of  a  witness  "that  he  had 
been  in  Hanover,  Germany,  'last  summer,' 
and  there  heard,  from  many  old  persons  of 
whom  he  Inquired,  that  the  plaintiff  was  the 
brother  of  Nicholas  Stone,  deceased,"  was 
excluded  on  the  ground  that  the  declara- 
tions  were  not  of  **members  of  the  family, 
who  may  be  supposed  to  have  known  the 
relationships  which  existed  In  its  different 
branches."  2  McKelvey  on  £>v.  (2d  Ed.)  p. 
273,  note  87 ;  Chapman  v.  Chapman,  2  Conn. 
347,  7  Am.  Dea  277. 

[I]  We  have  thus  stated,  in  a  casual  way, 
the  reasons  underlying  this  exception,  as  it 
is  called  by  some  authorities,  to  the  general 
rule  concerning  hearsay.  It  appears  from 
this  statement  that  pi4>lle  (pinion  in  the 
community-  to  show  pedigree  or  genealogy,  or 
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^e  rdation  of  one  person  to  another,  is  not 
admissible.  It  would  violate  the  fundamen- 
tal theory  upon  which  the  exception  is  based. 
Judge  Biliott,  after  stating  that  only  one 
state  has  ever  approved  such  evidence, 
assies*  the  reasons  why  it  should  not  be  ad- 
mitted in  this  language:' 

**The  exception  to  the  general  rule  of  evi- 
dence, the  admissibility  of  declarations,  ia  con- 
fined, first  to  the  declarations  of  persons  de- 
ceased, for  the  reason  that  if  living  they  should 
be  called  as  witnesses;  second,  it  is  generally 
confined  to  the  declarations  of  relatives,  because 
they  are  Ukely  to  be  acqufiinted  with  the  pedi- 
gree of  each  other;  and,  if  the  exception  was 
extended  to  strangers,  before  the  testimony 
could  be  admitted  it  would  be  necessary  to 
prove  the  degree  of  intimacy,  the  opportunities 
for  knowledge,  the  source  of  the  information, 
etc.,  which  would  render  the  exception  uncer- 
tain and  difficult  to  apply.  But  in  Tennessee 
it  was  held  that  the  declarations  are  not  to  be 
confined  to  members  of  the  family,  and  even 
public  repute  in  the  community  is  admissible." 
J^liott  on  Ev.  S  2197,  p.  688. 

The  cases  in  the  single  state  mentioned  do 
not  all  refer  to  general  reputation  in  the 
community,  but  only  one  of  them,  and  this  is 
not  supported  by  the  only  authority  cited 
for  the  statement,  which  was  based  on  special 
facts,  and  the  testimony  offered  was  more 
than  mere  general  repute.  Bven  this  deci- 
sion was  met  by  a  very  strong  dissent  from 
Judge  Spencer,  one  of  the  ablest  and  most 
distinguished  Judges  in  the  state  where  it 
was  rendered,  and  is  contrary  to  all  the  au- 
thorities. 

But,  however  this  may  be,  we  have  shown 
by  cases  already  dted  that  this  court  has  dis- 
tinctly rejected  it  as  opposed  to  the  princi- 
ples which  justify  the  exception  itself.  It 
would  he  unsafe,  and  too  wide  a  departure 
from  the  ordinary  rule  as  to  hearsay,  to  es- 
tablish pedigree  by  any  such  standard  of 
proof.  We  have  designated  hearsay  as  to 
pedigree  an  exception  to  the  general  rule  as 
to  such  evidence,  but  Mr.  Greenleaf  does  not 
80  treat  it,  but  calls  it  original  evidence.  It 
does  not  follow,  he  says,  because  the  writing 
or  words  in  question  are  those  of  a  third 
person,  not  uiider  oath,  that  therefore  they 
are  to  be  considered  as  hearsay.  On  the  con- 
trary it  happens  in  many  cases  that  the  very 
fact  in  controversy  is  whether  such  things 
were  written  or  spoken,  and  not  whether 
they  were  true;  and,  in  other  cases,  such 
language  or  statements,  whether  written  or 
spoken,  may  be  the  natural  or  Inseparable 
concomitants  of  the  principal  fact  in  contro- 
vert^. In  such  cases  it  is  obvious  that  the 
writings  or  words  are  not  within  the  mean- 
ing of  hearsay,  but  are  original  and  inde- 
pendent facts,  admissible  in  proof  of  the 
issue.  1  Greenleaf  on  £v.  1 100.  The  learned 
author  then  undertakes  to  enumerate  a  num- 
ber of  instances  in  which  what  may,  in  con^ 


mon  parlance,  he  termed  hearsay,  is  original 
and  competent  evidence.  Among  these  he  in- 
cludes "evidence  of  general  reputation,  re- 
puted ownership,  public  rumor,  general  no- 
toriety, and  the  like,  though  composed  of  the 
speech  of  third  persons  not  under  oath." 
1  Greenleaf  Ev.  101.  '*To  this  head,"  he 
adds,  "may  be  referred  much  of  the  evidence 
sometimes  termed  hearsay,  which  is  admitted 
in  cases  of  pedigree.  *  *  •  And  general 
repute  in  the  family,  proved  by  the  testimony 
of  a  member  of  it,  has  been  considered  as 
falling  within  the  rula"  Other  pertinent 
statements  as  to  proof  of  pedigree  may  be 
found  in  the  same  volume  at  pages  101,  104. 

There  are  other  exceptions  to  the  testimony 
which  raise  very  serious  questions,  but  we 
do  not  deem  it  necessary  to  discuss  them, 
as,  perhaps,  they  may  be  avoided  hereafter, 
or  presented  in  such  a  different  form  as  to 
materially  change  even  the  substance  of 
them.  Besides  there  is  scarcely  any  evidence 
that  the  declarations  or  reputation  originated 
ante  litem  motam,  and  there  is  grave  doubt 
whether  the  declarations  came  from  those 
qualified  to  speak.  We  have  discussed  the 
rule  as  to  pedigree  more  fully  than  we  would 
otherwise  have  done,  for  the  reason  that  it 
does  not  seem  to  have  received  very  much 
consideration  before,  and  because  of  the 
great  and  important  interests  d^>endent  up- 
on or  which  may  be  affected  by  it. 

There  must  be  another  trial  because  of  the 
error  indicated. 

New  trial. 

BROWN,  J.,  not  sitting* 


(177  N.  C.  160) 
LAMB  V.  LAMB.    (No.  9.) 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

1919.) 

1.  Watbbs  and  Wateb  Coubsbs  ^=s>154(2)  — 
Baseiceivts—Dbainaoe. 

Where  landowner  established  artificial  sys- 
tem of  drainage  for  benefit  of  entire  property 
and  subsequently  separated  land  into  two  tracts 
which  passed  to  different  parties,  upper  owner 
had  easement,  giving  him  right  of  drainage  over 
lower  tract  by  means  of  the  lead  ditches  built 
by  their  predecessor. 

2.  Easements  ^=s>53— Cost,  of  Maintenance 

AND  REPAIBS. 

Generally,  in  absence  of  contract  stipulation 
or  prescriptive  right  to  the  contrary,  owner  of 
easement  is  liable  for  costs  of  maintenance  and 
repairs,  where  easement  exists  and  is  nsed 
and  enjoyed  for  the  benefit  of*  dominant  estate 
alone.  '  ' 

3.  Easements  ^=:»&3— Rights  of  Owner  of 
Dominant  Estate— Bntet  "Dpon  Servient 
Estate. 

(Jeneifally,  in  the  absence  of  uontract  stip- 
ulation or  prescriptive  right  to  th^  contrary, 
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owner  of  easement  existing  for  the  benefit  of 
and  nsed  and  enjoyed  by  the  dominant  estate 
alone  has  the  right  of  entry  upon  servient  es- 
tate for  the  purpose  of  maintaining  easement  in 
good  repair. 

4.  Easements  ^=»64--Benefit  of  Owner  op 
Dominant  Estate— Failuwb  to  Maintain 
AND  Repaib. 

Generally,  in  absence  of  contract  stipula- 
tion or  a  prescriptive  right  to  the  contrary, 
owner  of  easement  existing  and  used  for  the 
benefit  of  the  dominant  estate  alone  may  be  held 
liable  for  injuries  resulting  from  his  willful  or 
negligent  failure  to  keep  easement  in  good  re- 
pair. 

5.  Easements  ^=s>53  —  Duty  op  Owner  op 
Dominant  ESstate— Maintenance  op  Ease- 
ment. 

Owner  of  dominant  estate  is  not  required  to 
maintain  or  repair  the  easement  for  the  benefit 
of  the  servient  owner. 

6.  Easements  «@=s>30(1)  —  Abandonment  bt 
Dominant  Owner. 

Owner  of  dominant  estate  may  ordinarily 
abandon  easement  -  without  infraction  of  any 
rights  of  servient  owner. 

7.  Waters  and  Water  Courses  ^=>154(2)  — 
Easement  —  Maintenance  op  Lead 
Ditches. 

Where  drainage  system  has  been  established 
over  land  of  upper  and  lower  owners  by  prior 
owner  of  both  tracts,  and  where  both  upper  and 
lower  owners  are  benefited  by  the  ditches,  the 
upper  owner,  though  having  easement  giving 
him  a  right  to  drainage  over  land  of  lower  owner, 
is  not  required  to  maintain  and  keep  in  repair 
the  ditches  extending  over  lower  land,  but  at 
most  can  be  required  to  pay  his  pro  rata  part  of 
expense. 

Appeal  from  Superior  Court,  Camden  Coun- 
ty; Bond,  Judge. 

Action  by  Joseph  Lamb  against  W.  J. 
Lamb.  Judgment  for  defendant,  and  plaintiff 
excepts  and  appeals^    No  error. 

The  action  was  instituted  by  plaintiff,  the 
lower  proprietor,  against  the  defendant,  ad- 
joining and  upper  proprietor,  to  recover  dam- 
ages for  flow  of  water  wrongfully  diverted 
upon  plalntiflCs  land  and  for  damages  caus- 
ed by  failure  on  part  of  defendant  to  clear  off 
and  properly  maintain  on  plaintifiTs  land 
certain  lead  ditches  running  through  both 
tracts,  whereby  it  was  claimed  that  plain- 
tifiTs  land  was  sobbed  and  injured. 

On  specific  issue  submitted,  there  was  ver- 
dict of  the  jury  negativing  the  charge  of 
wrongful  diversion,  and,  his  honor  having 
ruled  that,  on  Qie  facts  in  evidence,  no  re- 
covery could  be  had  on  the  second  aspect  of 
the  case,  there  was  judgment  on  the  verdict 
for  defendant  and  plaintiff  excepted  and  ap- 
pealed. 

Aydlett,  Simpson  &  Sawyer,  of  Elizabeth 
City,  for  appellant 


Ehringhaus  &  Small,  of  Elizabeth  City,  for 
appellee. 

fiOKE,  J.  (after  stating  the  facts  as 
above).  [1]  The  facts  in  evidence  tended  to 
show  that  the  plaintiff  and  defendant  were 
adjoining  proprietors  of  two  tracts  of  land, 
the  plaintiff  owning  the  lower  tract  alcxig 
certain  lead  ditches  hereinafter  referred  to: 
that  they  had  obtained  these  tracts  of  land 
from  their  respective  fathers,  and  they  in 
turn  held  them  under  a  devise  from  the  grand- 
father, Abner  Lamb ;  that  Abner  Lamb  own- 
ed the  land  as  one  tract,  and  during  his  pos- 
session had  constructed  a  system  of  drains 
and  ditches  through  the  same,  and  at  his 
death  he  divided  the  land  into  two  tracts, 
described  in  the  complaint,  the  lower  of  which 
has  become  the  property  of  plaintiff  and  the 
upper  the  property  of  defendant,  and  at  the 
time  of  his  death  and  the  different  transfers 
these  ditches  and  drains  were  openly  main- 
tained and  used  for  the  benefit  of  the  land 
and  its  proper  tillage;  that  the  lead  ditches  ran 
from  defendant's  land  through  plaintiffs  and 
on  through  lands  of  lower  proprietors  into  a 
swamp,  the  ultimate  and  natural  outflow,  "and 
there  were  tap  or  side  ditches  of  defendant, 
running  across  his  lands  from  lead  to  lead 
and  draining  into  the  leads  and  then  on 
through  plaintifTs  land  as  stated,  and  that, 
on  plaintiff's  land,  the  latter,  by  his  side  or 
tap  ditches,  drained  into  these  leads."  There 
was  also  allegation,  with  supporting  evidence 
on  the  part  of  plaintiff,  tending  to  show  that, 
some  time  prior  to  the  institution  of  the  suit, 
defendant  had  failed  and  refused  to  clear  off 
and  keep  open  the  portion  of  these  lead  ditch- 
es which  were  on  plaintiff's  land,  and  by 
reason  of  such  failure  the  same  had  proved 
inadequate  to  the  proper  drainage  of  plain- 
tiff's property,  causing  damage  thereto.  It 
was  shown,  further,  "that  defendant  had  of- 
fered. In  connection  with  plaintiff  and  others 
using  the  three  big  drains  or  lead  ditches,  to 
pay  his  pro  rata  part  of  cutting  out  the  ditch 
from  end  to  end  along  with  plaintiff  and  oth- 
ers using  the  same."  Upon  these,  the  facts 
chiefly  relevant  to  the  question  presented, 
and  under  authoritative  decisions  here  and 
elsewhere,  an  easement  was  created,  con- 
stituting the  upper  tract  the  dominant  tene- 
ment and  conferring  on  the  owner  the  right  of 
drainage  over  the  lower  by  means  of  these 
lead  ditches  referred  to,  it  appearing  that 
Abner  Lamb,  the  grandfather,  when  owner  of 
the  land  as  one  tract,  had  established  there- 
on an  artificial  system  of  drainage  continu- 
ous and  permanent  In  its  nature  and  <^enly 
used  and  enjoyed  for  the  benefit  of  the  en- 
tire property  at  the  time  the  same  was  sepa- 
rated in  two  tracts  and  passed  by  devise  to 
his  sons,  from  whom  the  present  parties  ac- 
quired their  titles,  respectively.  Hair  v. 
Downing,  96  N.  O.  172,  2  S.  E.  620;  Shaw  v. 
Btheridge,  48  K.  a  801;  Mitchell  ▼.  Seipel, 
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53  Md.  251,  36  Am.  Rep.  401 ;  Scott  ▼.  Moore, 

08  Va.  668,  37  S.  B.  342,  81  Am.  St  Rep. 
749 ;  Sanderlln  v.  Baxter,  76  Va.  299,  44  Am. 
Rep.  165 ;  F)ayter  v.  North,  30  Utah,  156,  83 
Pac.  742.  6  U  R.  A.  (N.  S.)  410;  Elliott  v. 
Rhett,  5  Rich.  (S.  O.)  405,  57  Am.  Dec.  750; 
3  Famham  on  Waters  and  Water  Rights,  p. 
2440  et  seq.  In  this  last,  the  South  Carolina 
case,  the  general  principle  applicable  is  well 
stated  as  follows: 

**Apart  from  all  consideration  of  time,  there 
is  implied,  upon  Uie  severance  of  a  heritage,  a 
grant  of  all  those  continuous  and  apparent  ease- 
ments which  have  •  ♦  •  been  used  by  the 
owner  during  the  unity,  though  they  have  had  no 
legal  existence  as  easements,  as  well  as  of  all 
those  necessary  easements  without  which  the 
enjoyment  of  the  several  portions  could  not  be 
fuUy  had." 

[2-6]  We  do  not  understand  that  the  ap- 
I>ellant  desires  to  question  the  correctness  of 
the  principle  as  stated,  but  it  is  urged,  in  his 
behalf,  that  when  the  defendant's  property 
bas  been  constituted  the  dominant  tenement, 
giving  its  owner  an  easement  of  drainage,  as 
•claimed,  such  owner  has  thereby  become  re- 
sponsible for  the  costs  and  charges  required 
for  the  upkeep  of  the  ditches  on  the  lands  of 
plaintiff,  and  is  liable  for  damages  caused  by 
a  breach  of  duty  in  this  respect.  It  is  un- 
doubtedly the  general  rule  that,  in  the  ab- 
sence of  contract  stipulation  or  prescriptive 
Tight  to  the  contrary,  the  owner  of  an  ease- 
ment is  liable  for  costs  of  maintenance  and 
repairs  where  it  exists  and  is  used  and  en- 
Joyed  for  the  benefit  of  the  dominant  estate 
alone;  that  he  has  a  right  of  entry  upon  the 
servient  estate  for  the  purpose  indicated,  and 
may  be  held  liable  for  injuries  arising  from 
his  willful  or  negligent  breach  of  duty  in 
these  matters.  The  position  finds  support  in 
Hair  V.  Downing,  one  of  the  North  Carolina 
cases  heretofore  cited,  and  is  very  generally 
approved  in  the  decisions  and  text-writers  on 
the  subject.  Belle vue  v.  Daly,  14  Idaho,  545, 
94  Pac.  1086^  15  L.  R.  A.  (N.  S.)  002,  125  Am. 
St.  Rep.  179, 14  Ann.  Gas.  1136;  Oney  ▼.  West 
Buena  Vista  Land  Co.,  104  Va.  580,  52  S.  E. 
343,  2  li.  R.  A.  (N.  S.)  832,  113  Am.  St.  Rep. 
1066;  Dudgeon  v.  Bronson,  159  Ind.  562  ;i  9 
R.  C.  L.  pp.  79i,  795;  14  Gyc  p.  1209;  Jones 
on  Easements,  |  821.  But  in  sudi  case  the 
owner  of  the  dominant  estate  is  not  required 
to  maintain  or  repair  the  easement  for  the 
benefit  of  the  servient  tenemmt.  He  may 
ordinarily  abandon  it  altogether  without  in- 
fraction of  any  rights  of  the  servient  owner. 

9  R  C.  Ia  p.  795,  dtittg  Pomfret  v.  Ricroft,  1 
Saund.  321,  10  E3ng.  Rul.  Cases,  p.  16,  and 
Mason  v.  Shrewsbury,  et&,  Ry.  Co.,  L.  R.,  6 
Q.  B.  p.  578, 10  Eng.  Rul.  Cas.  p.  22,  and  note, 
a  general  principle  recognized  and  applied  in 
this  state  in  Canal  Co,  v.  Bumham,  147  N. 
C.  41.  60  8.  B.  650,  17  L.  R.  A.  (N.  S.)  045, 
125  Am.  St  Rep.  527. 

[7]  But  where,  as  in  tills  case,  a  system 


of  drainage  has  been  oonstmcted  for  the 
benefit  of  the  two  properties  and  is  used  and 
enjoyed  by  the  owners  of  both,  the  general 
rule  is  or  should  be,  as  held  by  the  court  be- 
low, that  each  is  required  to  maintain  the 
portion  of  the  system  on  his  own  land,  unless 
the  conditions  and  circumstances  presented 
should  make  such  an  obligation  so  unequal 
and  burdensome  on  one  at  the  expense  of  the 
other  that  a  different  method  of  adjustment 
would  be  required.  While  we  have  found 
very  little  authority  bearing  on  the  direct 
question,  the  rule  suggested  will  usually  make 
for  the  right  of  the  matter,  and  seems  to  be 
approved  in  Winslow  v.  Furhman,  25  Ohio 
St  639.  On  the  record,  the  evidence  offered 
in  support  of  plaintiflTs  claim  is  not  set  out 
in  detail,  but  from  the  general  statement  we 
conclude  that  his  demand  is  made  to  rest,  and 
he  so  intends  it  on  the  proposition  that 
the  defendant  is  liable  to  bear  the  entire  bur- 
den of  keeping  these  lead  ditches  open,  and 
he  is  charged  with  the  full  expense  of  main- 
tenance and  repairs,  not  only  for  the  proper 
use  and  enjoyment  of  his  own  easement  but 
for  the  benefit  also  of  the  servient  estate. 

We  are  confirmed  in  this  estimate  of  plain- 
tiffs case  by  the  statement  appearing  in  the 
record  that  "defendant  had  offered,  in  con- 
nectioQ  with  plaintiff  and  others  using  the 
three  big  drains  or  lead  ditches,  to  pay  his 
pro  rata  part  of  cutting  out  the  ditch  from 
end  to  end,''  eta,  and  this,  in  any  event  is 
all  that  plaintiff  could  Justly  require. 

We  find  no  error  in  the  ruling  of  his  honor, 
and  the  Judgment  for  defendant  must  be  af- 
firmed. 

No  error. 

BROWN,  J.,  not  sitthig. 


(177  N.  C.  656) 
STATE  V.  LEWIS.     (No.  90.) 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

1919.) 

1.  JuBT  ^=3>70(3, 12)— Secttbino  Special  Ve- 
NiBE— Nunc  Pbo  Tunc  Ob  deb  and  Return. 

When  court  had  ordered  sheriff  to  summon 
venire  of  40  men,  and  clerk  failed  to  enter  or- 
der, but  sheriff  notified  jurors  who  were  named 
in  oral  order  to  appear  so  far  as  they  could 
be  found,  the  court  in  the  exercise  of  its  dis- 
cretion could  amend  the  proceedings  and  allow 
the  clerk  to  issue  the  writ,  and  the  sheriff  to 
make  proper  return  nunc  pro  tunc. 

2.  Criminal   Law    ^=»1  152(2)— Matters    of 
Discretion— Special  Venire— Review. 

Since  court  had  power  to  amend  its  record 
by  inserting  order  for  special  venire  and  the 
issuing  of  the  writ  to  the  sheriff,  and  the  enter- 
ing of  the  sheriff's  return  upon  the  process 
nunc  pro  tunc,  the  court  on  appeal  will  not 
review  the  exercise  of  such  power. 


^=»Por  other  cases  see  same  topic  and  KET-NUMBBR  ia  all  Key-Numbered  Digests  and  Indexes 
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3.  JUBT   ^S>82(2)--lBBXOinLABITT  IN   PBOOUB- 

ING. 

Irregularity  in  procuring  a  Jury  could  not, 
in  the  absence  of  fraud  or  corruption,  affect 
the  rights  of  accused. 

4.  WiTNEBSEB   «=»406  —  OOWTBADICTOBT   TM- 

TiMONY—AuBi— Admissibility. 

To  contradict  testimony  that  accused  had  been 
sick  for  two  weeks,  including  day  upon  which 
rape  was  committed,  evidence  that  within  said 
two  weeks  he  had  been  seen  two  or  three  miles 
from  home,  had  chased  another  woman,  and  had 
returned  three  nights  afterwards  and  peeped 
into  the  window  of  her  home,  was  competent. 

5.  RaFB  ^=>51(1)— EviDKNCB—SUFFICrENCY. 

In  prosecution  for  rape,  evidence  held  suf- 
ficient to  support  verdict  of  guilty. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Daniels,  Judge. 

Jim  Lewis  was  convicted  of  rape,  and  ap- 
peals.    No  error. 

The  prisoner  was  charged  with  rape,  oonor 
mitted  on  the  person  of  Mrs.  Sarah  King,  on 
January  17,  1918.  The  prosecutrix  testified 
that  she  was  alone  in  the  field  picking  cotton, 
about  5  o'clock  in  the  afternoon,  when  the 
defendant  approached  her  from  the  negro 
cemetery  and  asked  her  what  she  received 
for  picking  cotton,  and,  then,  if  the  butcher 
wagon  had  passed  by.  He  walked  along  the 
cotton  row  behind  her,  and,  when  she  reached 
the  end  of  the  row,  he  seized  her  and  threw 
her  down  to  the  ground,  and  had  connection 
with  her,  by  force  and  against  her  wilL  She 
cried  out,  and  he  choked  her.  When  he 
left,  after  being  there  a  half  hour,  he  went 
towards  the  branch.  She  met  Mr.  Jones  on 
tier  way  to  her  home  and  told  him  about  it, 
and  he  went  back  with  her  to  the  place. 
She  described  minutely  how  the  prisoner  was 
dressed  at  the  time,  and  stated  that  he  had 
a  gap  in  his  teeth.  She  identified  the  pris- 
oner as  the  man  who  assaulted  her  in  the 
field,  and  expressed  herself  as  being  ];)Ositive 
and  sure  that  he  la  the  man.  She  was 
corroborated  by  Mr.  Jones,  who  testified  that 
he  went  to  the  field  with  Mrs.  King  and  saw 
the  place  where,  as  she  alleged,  the  act  was 
committed,  and  it  appeared  as  though  there 
had  been  a  struggle  there.  He  further  stated 
that  there  were  bruises  on  Mrs.  King's 
throat,  and  she  was  crying  when  he  met  her 
in  the  road.  He  aocomx)anied  her  to  her  home 
and  reported  the  facts  to  Mr.  Fulghum,  the 
constable,  who  also  went  to  the  place  where 
Mrs.  King  was  assaulted,  and  testified  that 
there  were  indications  of  a  struggle  on  the 
ground ;  that  he  went  to  the  prisoner's  home 
and  found  him  in  bed,  and  he  said  that  he  was 
sick,  and  was  sick  and  in  bed  on  January  17, 
1918,  and  had  been  sick  ever  since. 

The  defendant's  witnesses  testified  that  the 
prisoner  was  sick  and  in  bed  on  January  17, 
1918,  and  for  a  week  before  and  for  a  week 
after  that  day. 


The  state,  In  rebuttal,  offered  evidence 
tending  to  show  that  the  prisoner  had  beea 
seen  by  them,  not  in  Goldsboro,  where  he  was 
found  by  the  constable,  when  he  said  that  he 
was  sick,  and  was  then  In  bed,  but  in  the 
country  some  two  or  three  miles  from  Golds- 
boro, within  the  week  before  and  the  week 
after  January  17,  1918,  and  that  he  had 
chased  Mrs.  Loftln,  and  tried  to  grab  her, 
and  returned  three  nights  afterwards  and 
peeped  in  the  window  of  her  house.  This  evi- 
dence was  admitted  over  the  prisoner's  objec- 
tion, but  was  confined  by  the  court  strictly 
to  its  effect  as  contradicting  the  prisoner's 
declarations,  and  the  testimony  of  his  wit- 
nesses as  to  his  whereabouts  at  the  time 
mentioned,  though  there  was  evidence  that 
he  ran  when  he  saw  one  of  the  witnesses  a 
few  days  after  the  alleged  assault  None  of 
this  evidence  was  permitted  to  be  used  as 
substantive,  but  only  as  tending  to  contradict 
the  defendant's  witnesses  and  his  own  state- 
ments 

A  special  venire  of  40  jurors  was  ordered 
by  the  court,  but  the  writ  was  not  drawn  out 
in  writing  and  delivered  to  the  sheriff  at  the 
time.  When  the  case  was  again  called  for 
trial,  only  22  of  this  panel  answered  to  their 
names,  and  5  of  these  were  excused,  leaving 
17  for  service.  This  number  was  exhausted, 
and  another  order  made  for  20  special  jurorSt 
and  there  was  a  third  order  made  for  10 
Jurors,  and  the  sheriff  summoned  the  mem- 
bers of  a  jury,  which  had  Just  rendered  their 
verdict  in  another  case,  and  were  dismissed 
until  a  later  day  in  the  term.  A  jury  was 
finally  selected,  without  the  prisoner  having 
exhausted  his  peremptory  challenges,  he  hav- 
ing made  use  of  only  nine  of  them.  When  It 
was  discovered  that  no  formal  writ  had  been 
issued  for  the  40  jurors,  the  court,  on  mo- 
tion, ordered  the  writ  to  issue  nunc  pro  tunc, 
and  the  sheriff  to  make  his  return  thereon, 
which  was  done,  he  stating  that  he  could 
only  find  22  of  the  40  summoned  after  proper 
search  for  them.  These  proceedings  of  the 
court  were  all  duly  and  severally  objected  to 
by  the  prisoner,  and  his  objections  were 
overruled,  and  they  are  now  assigned  as 
error.  He  was  convicted,  sentenced  to  death, 
and  appealed. 

W.  F.  Taylor  and  J.  Falson  Thomson,  both 
of  Oold^boro,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Naah,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,2]  We  have  no  doubt  as  to  the 
power  of  the  court  to  amend  Its  reccH'd,  by 
inserting  the  order  for  the  summoning  of  the 
special  venire,  and  the  issuing  of  the  writ  to 
the  sheriff,  and  the  entering  of  his  return  upon 
the  process  nunc  pro  tunc  The  order  for 
these  amendments,  and  the  correction  of 
what  was  overlooked  by  the  officers,  that  is, 
the  clerk  and  the  sheriff,  related  back  to  the 
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time  when  the  order  or  writ  should  have  heen 
issued  by  the  clerk,  and  the  retnm  made 
thereon  by  the  i^eriff.  When  the  court  has 
the  power,  we  do  not  review  its  exercise,  as 
it  is  within  the  discretion  of  the  court  to 
decide  whether  it  will  exercise  it  or  not 
There  are  a  vast  number  of  authorities  for 
this  position,  and  there  is  nothing  better 
settled  by  our  cases  than  this  rule.  Phlllipse 
▼.  Higdon.  44  N.  C.  881 ;  Clark  r.  HeUen,  23 
N.  O.  421  (approved  in  Henderson  v.  Gratiam, 
84  N.  C.  496) ;  Seawell  v.  Bank,  14  N.  O.  279, 
22  Am.  Dec.  722 ;  Cheatham  v.  Crews,  81 N.  O. 
343 ;  State  v.  Cauble,  70  N.  C.  62 ;  Bullard  y. 
Johnson,  65  N.  C.  436;  Williams  v.  Weaver, 
101  N.  O.  1,  7  S-  B.  565;  Luttrell  v.  Martin, 
112  N.  C.  593,  17  S.  E.  573;  Grady  v.  Rail- 
road Co.,  116  N.  C.  952,  21  S.  B.  3M.  There 
are  many  other  cases  more  or  less  analogous 
to  this  one. 

In  State  y.  Cauble,  supra,  this  court  held 
tbat  the  superior  court  had  the  power  to 
amend  the  warrant  by  striking  out  the  name 
of  the  prosecutor,  as  plaintiff,  it  then  haying 
the  form  of  a  dvil  action,  and  inserting  the 
name  of  the  state.  Justice  Bynum  saying: 

'*The  power  of  the  court  to  make  any  amend- 
ment in  furtherance  of  justice  is  ample.  C. 
C.  P.  §  132.  The  change  did  not  affect  the 
defense  or  take  the  defendant  at  a  disadvan- 
tage, and  he  therefore  ha«  no  cause  of  com- 
plaint." 

It  was  held  in  Clark  v.  Hellen,  supra,  and 
Chief  Justice  Smith  stated  in  Henderson  v. 
Graham,  supra,  approving  Clark  y.  Hellen: 

"Amendments  of  process  are  not  admissible 
when  the  effect  will  be  to  prejudice  acquired 
interests  or  take  away  any  defense  which  could 
be  made  to  an  action  begun  at  the  time  of  the 
amendments.  Phillips  y.  Holland,  78  N.  C.  31. 
The  power  has  been  exercised  in  numerous  cas- 
es in  this  state,  and  precedents  established  for 
the  present  application.  Thus  it  is  held  that 
a  seal  may  be  affixed  to  a  writ  issued  to  anoth- 
er county,  after  its  return,  and  the  process, 
void  without  seal,  thus  rendered  effectual. 
Clark  V.  HeUen,  23  N.  C.  42L  And  this  may 
be  done  to  a  fieri  facias  under  which  the  de- 
fendant's land  has  been  sold,  for  the  purpose  of 
perfecting  the  purchaser's  title.  •  •  ♦  The 
extent  to  which  the  power  of  amendment  has 
been  carried  will  appear  in  the  nymeroua  cases 
which  have  come  before  this  court  and  to  which 
it  is  needless  to  refer  in  detail.  Some  of  them 
are  cited  in  Cheatham  v.  Crews,  81  N.  C. 
343"_citing  Purcell  v.  McFarland,  23  N.  C. 
34,  35  Am.  Dec.  734;  Seawell  v.  Bank,  14  N. 
C.  279,  22  Am.  Dec.  722. 

The  power  of  the  court  to  require  the  ch- 
eers to  do  what  it  had  ordered  to  be  done 
Is  fully  discussed  in  the  yery  recent  case  of 
Mann  y.  Mann,  176  N.  0.  353,  97  S.  B.  175. 


[3]  We  therefore  conclude  that  the  court, 
in  the  exercise  of  its  discretion,  could  amend 
the  proceedings  and  allow  the  derk  to  issue 
the  writ,  and  the  sheriff  to  make  a  proper 
return  nunc  pro  tunc.  State  y.  Whitt,  113 
N.  C.  716,  18  S.  E.  715;  Luttrell  y.  Martin, 
112  N.  C.  593.  17  S.  B.  573;  Grady  y.  Rafl- 
road,  116  N.  C.  952,  21  S.  B.  3(H.  An  officer 
may  be  allowed  to  amend  his  return  of  pro- 
cess, so  as  to  make  it  speak  the  truth,  even 
though  the  amendment  defeats  the  plaintiff's 
recovery  of  a  penalty  for  a  false  return. 
Stealman  v.  Greenwood,  113  N.  C.  355,  18  S. 
Be  503;  fiwain  y.  Burden,  124  N.  C.  16»  32 
S.  B.  319;  Swahi  y.  Phelps,  125  N.  a  43,  34 
S.  E.  110.  The  judge's  finding  of  facts  shows 
that  the  omission  here  was  purely  clerical, 
and  could  in  no  way  affect  any  substantial 
right,  so  to  cure  it  was  plainly  within  his 
discretion.  There  seems  to  have  been  no 
other  irregularity  alleged  in  the  further  pro- 
ceeding to  secure  a  jury,  and,  if  there  was,  it 
could  not,  in  the  absence  of  fraud  or  corrup- 
tion, affect  the  rights  of  defendant  State  v. 
Speaks,  94  N.  C.  865 ;  State  y.  Hensley,  94  N. 
C.  1021;  State  v.  Whitson,  111  N.  O.  695, 16  S. 
E.  332 ;  State  y.  Brogden,  111  N.  C.  656, 16  S. 
B.  170;  State  y.  Whitt,  supra;  State  y.  Par- 
ker, 132  N.  C.  1014,  43  S.  E.  830. 

In  this  record,  it  appears  that  the  court 
had  ordered  the  sheriff  to  summon  the  venire 
of  40  men,  and  it  was  the  plain  duty  of  the 
derk  to  enter  this  order  in  the  minutes,  and 
of  the  sheriff  to  obey  it  If  the  derk  failed 
to  do  so,  by  inadvertence,  the  court  could,  at 
any  time,  require  him  to  supply  the  omission, 
and  to  issue  the  writ,  so  that  the  sheriff  could 
make  his  return.  The  jurors,  who  were 
named  in  the  verbal  order,  were  actually 
notified  to  appear  at  the  court,  so  far  as  they 
could  be  found,  and  it  amounted  to  nothing 
more  than  committing  to  writing  that  which 
was  ordered  to  be  done.  How  it  could  prej- 
udice the  prisoner  in  any  way,  or  in  the  least 
degree,  we  fail  to  see.  This  assignment  of 
error,  therefore,  is  unavailing. 

[4]  The  evidence  admitted  by  the  court  was 
manifestly  competent  for  the  single  purpose 
of  contradicting  the  prisoner's  statement  and 
the  testimony  of  his  witnesses  that  he  was 
side  for  two  weeks,  including  January  17, 
1918,  as  one  of  the  days,  and  it  was  thus 
restricted  by  the  judge.  This  assignment  also 
must  be  disallowed. 

The  other  exceptions  are  merely  formal. 

[5]  There  was  suflident  evidence,  in  law, 
to  support  the  verdict 

'  It  must  therefore  be  certified  that  there  is 
no  error  in  the  case  or  record* 

No  error. 

BROWN,  J.,  not  sitting. 
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ALEXANDER  et  al.  ▼.  RICHMOND  CEDAR 
WORKS.  (No.  10.) 

(Supreme  Court  of  North  Carolina.    Feb.  19, 

1919.) 

1.  Tenancy  in  Common  ^J=»14r— Colob  of  Ti- 
tle—Deed TO  Entibe  Estate— Tenants  in 

(DOMHON. 

A  deed  of  the  interest  of  a  tenant  in  com- 
mon, executed  under  a  judicial  proceeding  which 
purports  to  sell  and  convey  the  whole  estate, 
constitutes  color  of  title,  and  7  years'  adverse 
possession  thereafter  by  the  grantee  bars  the 
cotenants  who  were  not  parties  to  the  proceed- 
ings where  the  deed  was  given. 

2.  Adverse  Possession  ^=»54r— Sufficiency 
OF  Possession— Time  of  Possession. 

In  order  to  ripen  into  title,  adverse  posses- 
sion need  not  have  been  during  the  period  next 
preceding  the  suit;  and,  if  the  title  ripened 
by  adverse  possession  at  any  time  prior  there- 
to, it  is  sufficient,  unless,  subsequent  to  its 
vesting,  it  has  been  divested. 

3.  Adverse  Possession  ^ss>57  —  Sufficdbnoy 
of  Possession—Continxted  Possession. 

Adverse  possession  need  not  be  unceasing, 
but  the  evidence  should  be  such  as  to  warrant 
the  inference  that  occupation  had  extended 
over  the  required  period. 

4.  Adverse  Possession  ^=^44  —  Sufficiency 
OF  Possession— Nature  of  Use  of  Land. 

To  ripen  title  by  adverse  possession,  pos- 
session is  making  that  use  of  land  of  which 
it  is  susceptible  in  its  present  condition  so  as 
to  give  the  public  notice  of  a  claim  of  owner- 
ship and  to  constantly  expose  the  party  to  suit 
by  the  true  owner;  occasional  trespasses  not 
being  sufficient. 

5.  Adverse  Possession  €s=>16(1)  —  Cutting 
AND  Removing  Timber— Trespass  Signs. 

Cutting  and  hauling  away  trees  and  lum- 
ber from  swamp  land,  together  with  posting  no- 
tices warning  off  trespassers,  was  a  sufficient 
use  of  the  land  to  support  title  by  adverse 
possession,  when  continued  for  7  years. 

6.  Adverse  Possession  ^=»85(2)— Evidence- 
Absence  OF  Protest. 

In  a  suit  to  establish  title  to  land  by  ad- 
verse possession,  continued  for  7  years  under 
color  of  title  derived  from  a  deed  of  the  inter- 
est of  a  tenant  in  common  executed  in  par- 
tition and  conveying  the  entire  tract,  that  his 
cotenants  or  those  claiming  under  them  made 
no  demand  or  protest  for  7  years  was  compe- 
tent evidence  on  the  question  of  adverse  pos- 
session and  the  cotenants'  knowledge  thereof. 

7.  Trial  <S=»29(2)— Conduct  of  CJouri^^Ex- 
pression  of  Opinion." 

A  remark  of  the  court  in  asking  the  views 
of  counsel  made  to  them  alone,  though  in  the 
presence  and  hearing  of  the  jury  as  to  the  legal 
phase  of  the  testimony  in  an  adverse  posses- 
sion suit,  is  not  an  expression  of  opinion  on 
the  facts,  within  the  statute. 


8.  Appeal  and  Erbob  ^=:>216(2)  —  Reserva- 
tion OF  Objections— iNSTRUCTioNa 

Where  an  instruction  covers  the  case  and 
is  otherwise  correct,  that  it  is  not  sufficiently 
full  cannot  be  complained  of,  where  no  request 
for  a  more  explicit  instruction  was  made. 

9.  Appeal  and  Error  ^s»230— Resebvatios 
OF  Objections— Contention  of  Parties. 

An  objection  that  the  judge  did  not  cor- 
rectly state  the  contentions  of  the  parties, 
when  not  made  at  the  proper  time,  is  unavail- 
ing. 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty;  Bond,  Judge. 

Suit  by  J.  E.  Alexander  and  others  against 
the  Richmond  Cedar  Works.  Judgment  on 
the  verdict  for  defendant,  and  plaintiffs  ap- 
peal.   No  error. 

Plaintiffs  Allied,  and  offered  evidence 
tending  to  show,  that  this  land  lay  within 
the  boundaries  of  the  grant  to  Joslah  Col- 
lins, and  that  a  chain  of  title  connected  said 
Collins  with  Solomon  Hassell,  that  Solomon 
Hassell  conveyed  this  land  to  Jesse  Alexan- 
der in  1813,  and  that  Jesse  Alexander  died 
leaving  five  children:  (1)  Abner  Alexander, 
who  died  intestate  without  issue;  (2)  Joseph 
Alexander,  ancestor  in  blood  of  some  of  the 
plaintiffs;  (3)  Martha  SpruiU,  ancestor  in 
blood  of  the  remaining  plaintiffs;  (4)  Geo. 
Alexander,  who  conveyed  his  rig^t  in  the 
land  in  controversy  to  Thos.  Alexander;  (5) 
Thomas  Alexander,  who  conveyed  Ms  right 
and  the  right  acquired  from  his  brother, 
George,  to  one  William  Caho<m,  whose  Utle, 
plaintiffs  aU^ed,  had  been  acquired  by  de- 
fendant 

Plaintiffs  further  alleged  that  their  inter- 
ests together  equaled  one  half,  and  that  the 
defendant  owned  the  other  half;  that  the 
land  could  not  be  actually  divided,  and  that 
a  sale  for  partition  was  necessary. 

Defendant  admitted  that  it  had  acquired 
the  title  of  William  Cahoon,  but  pleaded  sole 
seizin,  and  averred  that  it  had  acquired  a 
good  title  for  the  entire  tract  by  adverse 
possession. 

Upon  the  trial  Is  developed  that  there  lay 
within  the  outer  boundaries  of  the  tract  of 
land  described  in  the  complaint,  several  other 
tracts  of  land,  referred  to  upon  the  trial  and 
in  the  first  issue  and  in  the  judgment  ren- 
dered as:  (1)  A,  C.  Sawyer  to  F.  C.  Patrick; 
(2)  Allen  Cahoon  Nos.  1  and  2;  (3)  Arm- 
strong tract  No.  1;  (4)  Kemp  No.  1;  (5) 
Kemp  No.  2;  (6)  Armstrong  No.  2  swamp; 
(7)  Armstrong  (3,  4,  and  5).  These  tracts 
are  the  ones  named  in  red  ink  on  the  blue- 
prints, and  the  correctness  of  their  location 
in  relation  tx>  the  boundaries  of  the  tract  of 
land  described  in  the  petition  was  conceded 
by  plaintiffs. 

In  order  to  show  title  In  itself  for  these 
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several  tracts,  the  defendant  offered  grants 
pHor  to  the  Josiah  Collins  grant  aforesaid, 
and  deeds  to  Itself  foreign  to  the  title  under 
which  the  plaintiffs  claimed,  and  evidence  of 
possession  of  each  of  said  tracts  by  it  and 
its  ancestors  in  title. 

Plaintiffs  finally,  at  the  conclusion  of  the 
testinKMiy,  in  open  court,  disclaimed  title  to 
any  of  the  tracts  referred  to  in  the  first  issue, 
and  admitted  that  they  could  not  and  did  not 
claim  title  to  any  of  said  tracts,  and  there- 
upon this  phase  was  eliminated  from  the 
case.  The  court,  with  the  consent  of  plain- 
tiffs, framed  two  issues,  the  first  of  which 
Involved  the  tracts  of  land  above  described, 
which  the  court  answered  in  accordance  with 
plaintiffs'  admission  that  they  had  no  title 
thereto,  the  second  of  which  Issues  involved 
the  title  to  the  remainder  of  the  land  describe 
ed  in  the  petition  outside  of  the  boundaries 
of  the  above  tracts. 

For  the  purpose  of  showing  sole  title  in 
itself  for  the  lands  referred  to  in  the  second 
Issue  (that  is,  that  portion  of  the  land  de- 
scribed in  the  petition  outside  of  the  tracts 
referred  to  in  the  first  issue),  the  defendant 
offered:  (1)  Deed  from  Geo.  H.  Alexander 
to  Thos.  H.  Alexander.  (2)  Deed  from  Thos. 
Alexander  to  William  Gaboon,  in  1833,  which 
purported  to  convey  in  fee,  with  warranty, 
the  entire  tract  of  land  described  in  the  pe- 
tition. (3)  Deed  from  Wm.  Gaboon  to  Jas. 
S.  Gaboon,  in  1839,  which  purported  to  con- 
vey in  fee,  with  warranty,  a  tract  of  land 
which  included  within  its  boundaries  the 
tract  described  in  the  petition.  (4)  Petition 
filed  by  Jordan  L.  Jones,  administrator  of 
Jas.  S.  Gaboon,  in  1849,  in  court  of  pleas  and 
quarter  sessions,  asking  for  a  sale  of  his 
intestate's  lands  to  make  assets,  with  evi- 
dence of  the  clerk  of  the  court  that  a  dili- 
gent search  of  his  office  did  not  show  any 
other  papers  in  his  office  relative  to  said  pro- 
ceeding. (6)  Certain  entries  on  the  appear- 
ance docket  for  January  term,  1849,  of  court 
of  pleas  and  quarter  sessions  of  Tyrrell  coun- 
ty. (7)  An  account  of  the  lands  of  Jordan 
L.  Jones  sold  by  his  administrator.  (8)  Deed 
from  Jordan  K  Jones,  Adm'r,  to  Ghas.  Me- 
Gleese,  which  purported  to  convey  in  fee  the 
entire  tract  of  land  described  in  the  petition. 
This  deed  recites  that  it  was  made  pursuant 
to  a  sale  by  virtue  of  a  petition  filed  by  gran- 
tor at  January  term,  1849.  (10)  Partition 
proceeding  of  Martha  Sawyer  et  al.  v.  G.  B. 
Tamem  et  aL  The  pleadings  alleged  that  the 
parties  to  this  proceeding  were  the  owners  in 
fee  simple  of  the  entire  tract  of  land  in  con- 
troversy, and  the  court  ordered  the  sale  of 
the  said  tract,  and  appointed  M.  Majette, 
commissioner.  The  sale  was  made  and  duly 
confirmed,  and  Majette,  commissioner,  was 
ordered  to  make  deed  to  C.  R.  Johnson,  the 
purchaser.  (11)  Evidence  tending  to  show 
that  the  parties  to  said  proceeding  were  all 
the  heirs  at  law  of  Ghas.  McCleese.     (12) 


Deed  from  M.  Majette,  commissioner,  to  G. 
R.  Johnson  (general  manager  of  the  Rich- 
mond Cedar  Works  in  North  Carolina),  in 
1893,  made  pursuant  to  the  last-mentioned 
special  proceeding,  and  purporting  to  convey 
in  fee  several  tracts  of  land,  the  second  of 
which  included  the  land  now  in  controversy. 

(13)  Deed  from  G.  R.  Johnson  and  wife  to 
Richmond  Cedar  Works,  in  1995,  which  pur- 
ported to  convey  in  fee  several  tracts  of  land, 
the  third  of  which  included  the  land  now  in 
controversy.  This  deed  recites  that  this  tract 
and  one  other  were  bought  and  held  by  said 
Johnson   for   the   Richmond  Cedar   Works. 

(14)  Ejvidence  of  adverse  possession  set  out 
in  the  recoid. 

The  principal  contentions  of  appellants  at 
yie  trial  in  the  lower  court  were:  (1)  That 
they  and  defendant,  and  its  ancestors  in  title, 
were  tenants  in  common,  and  that  therefore 
7  years*  adverse  possession  was  not  sufficient 
to  bar  their  rights;  and  (2)  that  if  7  years' 
possession  was  sufficient,  there  was  no  evi- 
dence of  such  possession  fit  to  be  considered 
by  the  Jury. 

Defendant,  appellee,  contends:  First,  that 
it  is  now  settled  that  adverse  possession  by 
defendant,  or  those  under  whom  it  claimed, 
for  7  years  is  a  complete  and  perfect  defense 
to  plaintiffs*  action.  Assuming,  as  it  further 
says,  for  the  sake  of  argument,  that  some  80 
years  ago,  when  Jesse  Alexander  died,  his 
children  became  tenants  in  common  of  the 
land  in  controversy,  and  that  the  effect  of 
the  conveyance  from-  George  H.  Alexander 
to  Thomas  H.  Alexander  was  only  to  convey 
an  undivided  one-fourth  interest  in  the  locus 
in  quo,  and  that  the  effect  of  the  conveyance 
from  Thomas  Alexander  to  William  Gaboon 
and  from  Wm.  Gaboon  to  Jas.  S.  CJaboon, 
although  they  purported  to  convey  the  entire 
interest,  was  only  to  convey  a  one-half  inter- 
est to  James  S.  Gaboon  and  to  create  him  a 
tenant  in  common  with  the  other  heirs  of 
Jesse  Alexander,  yet  when  the  court,  upon 
the  petition  of  the  administrators  of  Jas.  S. 
Gaboon,  ordered  the  sale  of  the  entire  land, 
and  it  was  sold  to  Charles  McCleese  and  deed 
was  made  to  him,  and  when  the  court  later, 
in  the  partition  proceeding  brought  by  the 
heirs  at  law  of  Charles  McCleese,  purported 
to  order  the  sale  of  the  entire  tract,  and,  upon 
the  sale  being  reported  to  it,  entered  an  order 
of  confirmation,  and  directed  deed  to  be  made 
to  the  purchaser,  who  paid  the  purchase 
money,  either  or  both  of  these  Judicial  pro- 
ceedings and  the  deeds  made  under  either 
or  both  of  them  were  equivalent  to  an  actual 
ouster  of  any  other  tenants  in  common,  con- 
stituted color  of  title  to  the  whole  tract,  and 
7  years*  adverse  possession  thereafter  was 
sufficient  to  bar  the  entry  of  any  of  the  plain- 
tiffs, even  admitting  them  to  have  been  ten- 
ants in  common. 

There  were  exceptions  to  the  charge  of  the 
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court  which  will  be  noticed  hereafter.    The 
verdict  was  as  follows: 

"(1)  What  interest,  if  any,  do  the  plaintiifs, 
J.  E^  Alexander  and  others,  own  in  that  por- 
tion of  the  lands  described  in  the  complaint  or 
petition  in  this  cause  covered  by  the  various 
tracts  platted  on  map  used  in  this  trial,  mark- 
ed: First,  A.  0.  Sawyer  to  F.  0.  Patrick;  sec- 
ond, marked  Allen  Gaboon,  Nos.  1  and  2;  third, 
marked  Armstrong  tract  No.  1;  fourth,  tract 
marked  Kemp  No.  1;  fifth,  tract  marked  Kemp 
No.  2;  sixth,  marked  Armstrong  No.  2  swamp; 
seventh,  tract  marked  Armstrong  Nos.  3,  4, 
and  5?  Answer:  None  (by  consent  of  plain- 
tiffs). 

"(2)  What  interest,  if  any,  do  the  plaintiffs, 
J.  E.  Alexander  and  others,  own  in  that  por- 
tion of  land  described  in  complaint  or  petition 
in  this  cause  outside  of  tracts  platted  on  map 
used  in  this  trial,  and  referred  to  in  issue  4 
by  numbers  first,  second,  third,  fourth,  fifth, 
sixth,  and  seventh?    Answer:  None.*' 

Judgment  upon  the  verdict,  and  plaintiffs 
appealed. 

W.  L.  Whitley,  of  Plymouth,  and  Aydlett, 
Simpson  &  Sawyer,  of  Elizabeth  City,  for 
appellants. 

J.  Crawford  Biggs,  of  Raleigh,  and  Thomp- 
son &  Wilson,  of  Elizabeth  City,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  We  held  in  Roper  Lumber  Co.  v. 
Richmond  Cedar  Works,  165  N.  C.  83,  80  "S. 
E.  982,  that  there  is  color  of  title,  not  where 
a  deed  is  executed  by  one  tenant  In  common, 
which  purports  to  convey  the  entire  interest, 
the  grantor  having  less  than  an  entirety,  but 
where  a  deed  is  executed  under  a  judicial 
proceeding  which  purports  to  sell  and  convey 
an  entirety,  and  where  some  of  the  tenants 
In  common  had  been  made  parties  to  the  pro- 
ceeding imder  which  the  court  ordered  the 
sale.    Discussing  this  point,  we  said: 

"This  court  has  held  that  a  deed  by  one  ten- 
ant of  the  entire  estate  held  in  common  is  not 
sufficient  to  sever  the  unity  of  possession  by 
which  they  [the  tenants]  are  bound  together, 
and  does  not  constitute  color  of  title,  as  the 
grantee  of  one  tenant  takes  only  his  share  and 
'steps  into  his  shoes/  In  such  case,  20  years 
of  adverse  possession,  under  a  claim  of  sole 
ownership,  is  required  to  bar  the  entry  of  the 
other  tenants,  under  the  presumption  of  an 
ouster  from  the  beginning  raised  thereby." 
Cloud  V.  Webb,  14  N.  C,  317;  fficks  v.  Bul- 
lock, 96  N.  C.  164,  1  S.  E.  629;  Breden  v.  Mc- 
Laurin,  96  N.  C.  807,  4  S.  E.  136;  Bullin  v. 
Hancock,  138  N.  C.  198,  50  S.  E.  621;  Dob- 
bins V.  Dobbins,  141  N,  C.  210,  53  S.  E.  870,  10 
L.  R.  A.  (N.  S.)  185,  115  Am.  St  Rep.  682, 
and  cases  cited. 

"We  are  not  inadvertent  to  the  fact  that  this 
state  stands  alone  in  the  recognition  of  this 
principle,  the  others  holding  the  contrary,  that 
such  a  deed  is  good  color  of  title  (1  Cyc  1078, 
and  notes);  but  it  has  too  long  been  the  set- 
tled doctrine  of  this  court  to  be  disturbed  at 
this  late  day,  as  it  might  seriously  impair  vest- 
ed rights  to  do  so.    It  should  not,  though,  be 


carried  beyobd  the  necessities  of  the  particolax 
class  of  cases  to  which  it  has  been  applied,  bat 
confined  strictly  within  its  proper  limits;  oth- 
erwise we.  may  destroy  titles  by  a  too  dose  at- 
tention to  the  technical  considerations  growing 
out  of  this  particular  relation  of  tenants  in 
common,  and  more  so,  we  think,  than  is  requir- 
ed to  preserve  their  rights.  This  view  has, 
within  recent  years,  been  thoroughly  sanction- 
ed by  the  court.  *  *  *  Where  less  than  the 
whole  number  of  tenants  join  in  a  proceeding 
to  sell  the  common  estate  for  partition,  and 
the  same  is  sold,  a  deed  made  under  order  of 
the  court  to  the  purchaser  is  color  of  title,  and 
7  years'  adverse  possession  thereafter  by  him 
under  the  deed  will  bar  the  cotenants  who  were 
not  parties."  Amis  v.  Stephens,  111  N.  C.  172, 
16  S.  E.  467;  McCuUoh  v.  Daniel,  102  N.  C. 
529,  9  S.  E.  413;  Johnson  v.  Parker,  79  N.  C. 
475. 

"It  will  be  found  in  the  case  first  cited  that 
there  were  tenants  who  were  not  made  parties 
to  the  proceeding  at  law,  and  yet  they  were 
held  to  be  barred  by  the  adverse  possession  of 
7  years;  and  this  was  because  the  court  at- 
tached importance  to  the  fact  that  the  deed  bad 
been  made  under  a  decree  in  a  judicial  proceed- 
ing which  closely  resembled  one  made  by  a 
stranger  to  the  title  held  by  the  cotenants. 
Only  a  part  of  the  estate  held  in  common  was 
sold  for  partition,  but  the  parties  to  the  pro- 
ceeding claimed  the  entirety  in  that  part,  or 
purparty,  as  it  is  technically  called." 

In  that  case  the  court  said: 

"In  deciding  this  question,  though,  the  pro- 
ceeding at  law  is  to  be  regarded  as  having  the 
force  and  effect  that  a  deed  of  one  not  connected 
with  the  tenancy  would  have.  It  purports  to 
sever  the  relation  of  all  the  cotenants,  whether 
it  does  so  in  law  or  not,  at  the  time,  as  against 
those  tenants  not  made  parties  to  it." 

And  farther: 

• 

'*The  jury  have  found  that  plaintiff  has  had 
sufficient  adverse  possession  of  the  land  in  dis- 
pute for  7  years  under  color  to  bar  the  defend- 
ant's right,  if  they  ever  had  any;  and,  as  the 
state  has  parted  with  the  original  title,  judg- 
ment was  properly  entered  in  favor  of  the 
plaintiff,  upon  the  verdict." 

This  decision  leaves  nothing  to  be  said  in 
favor  of  appellants'  contention  upon  this 
point. 

[2,  S]  The  second  position  taken  by  the 
plaintUTs  is  that  there  was  no  evidence  of  ad- 
verse possession  fit  to  be  considered  by  the 
Jury.  This  involves  the  inquiry  as  to  what 
is  adverse  possession  necessary  to  ripen  title. 
The  possession  need  not  have  been  during 
the  period  next  preceding  the  commencement 
of  the  suit;  but,  if  the  title  ripened  by  ad- 
verse possession  at  any  time  prior  thereto, 
it  will  be  sufilclent  for  a  recovery,  unless  sub- 
sequent to  its  vesting  it  had,  in  some  way, 
been  divested.  Christenbury  ▼•  King,  85  N. 
C.  229.  The  possession  need  not  be  unceas- 
ing, but  the  evidence  should  be  such  as  to 
warrant  the  inference  that  the  actual  use 
and  oecupation  have  extended  over  the  re- 
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quired  period.  Berry  y.  McPherson,  153  N.  0. 
6,  68  S.  E.  892. 

[4]  Judge  Bond  charged  the  jury  that  pos- 
session is  the  making  that  use  of  land  of 
which  it  is  susceptible  in  its  present  condi- 
tion; for  example^  cutting  timber  from  timber 
land,  kept  up  with  such  frequency  and  regu- 
larity as  to  give  notice  to  the  public  that  the 
party  cutting  or  having  it  cut  is  claiming  the 
land  as  his  own,  and  that  It  is  done  in  such 
a  way  as  to  constantly  expose  the  party  to 
a  suit  by  the  true  owner,  is  sufficient,  if  done 
for  the  time  required  by  law  to  ripen  the 
color  into  a  good  title.  Occasional  trespasses 
will  not  do.  The  acts  must  be  such  as  at  all 
time^  to  subject  the  party  doing  the  acts  to 
an  action  at  the  instance  of  the  true  owner. 
Seven  years*  possession  under  color  of  title, 
before  suit  is  begun  under  known  and  visible 
lines  and  boundaries  adversely,  notoriously, 
continuously,  and  exclusively,  will  ripen 
title  in  the  parties  having  such  possession. 
Plaintiffs  certainly  could  not  complain  of 
this  instruction,  as  it  is  sustained  by  all  the 
authorities. 

In  determining  the  question  of  adverse 
possession,  Mr.  Wood  says  that  the  jury 
may  take  into  consideration  the  nature  and 
situation  of  the  land,  the  using  of  it  in  the 
ordinary  way  by  the  grantees  to  whom  it 
was  conveyed,  and  the  placing  of  the  deeds 
on  record,  passing  over  the  tract,  employ- 
ment of  agents  living  in  the  neighborhood 
to  look  after  it,  and  prevent  trespasses  upon 
it,  payment  of  taxes  continuously  under 
claim  of  title,  and  other  such  facts  and  cir- 
cumstances may  be  considered  by  them  in 
connection  with  other  acts  denoting  a  claim 
to  it,  and  the  exercise  of  dominion  and  owner- 
ship over  it.  Wood  on  limitations,  |  268,  p. 
569.  What  is  sufficient  to  constitute  this  ac- 
tual possession  depends  upon  the  character 
of  the  land  and  also  the  circumstances  of 
the  case.  It  involves,  as  a  general  rule,  the 
doing  of  acts  of  ownership  on  the  land  suffi- 
ciently pronounced  and  continuous  in  charac- 
ter to  charge  the  owner  with  notice  that  an 
adverse  claim  to  the  land  is  asserted.  The 
question  whether,  in  any  particular  case, 
there  was  an  actual  and  adverse  possession 
of  the  land  is  usually  one  of  fact  for  the  jury 
under  the  instructions  of  the  court  Tiffany, 
Real  Property,  p.  1007.  A  standard  author 
has  said: 

"Actual  possession  of  land  consists  in  ezer- 
dsing  acts  of  dominion  over  it  and  in  making 
the  ordinary  use  of  it,  and  in  taking  the  profits 
of  which  it  is  susceptible.  This  dominion  may 
consist  in  and  be  shown  by  a  great  number  and 
almost  endless  combination  of  acts,  and  where 
the  statute  of  limitations  has  not  designated 
certain  things  as  requisites,  the  law  has  pre- 
scribed no  particular  manner  in  which  posses- 
sion shall  be  maintained  and  made  manifest 
Nor,  on  the  other  baiid,  has  the  law  attempted 
to  lay  down  any  precise  rules  by  which  the  suf- 
ficiency of  a  given  set  of  facts  to  constitute 


possession  may  be  determines.  It  is  ordinarily 
sufiident  if  the  acts  of  ownership  are  of  such 
nature  as  the  claimant  would  exercise  over  his 
own  property  and  would  not  exerdse  over  an- 
other's," 

Whether  there  has  been  sufficient  adverse 
possession  to  ripen  title  is  a  mixed  question 
of  law  and  fact,  and  its  solution  must  neces* 
sflrily  depend  upon  the  situation  of  the  par- 
ties, the  nature  of  the  claimant's  title,  the 
character  of  land,  and  the  purpose  for  which 
it  is  adapted  and  for  which  it  has  been  used. 
All  these  circumstances  must  be  taken,  into 
consideration  by  the  jury,  whose  peculiar 
province  it  is  to  pass  upon  the  question.  The 
only  rule  of  general  applicability  is  that  the 
acts  relied  upon  to  establish  such  possession 
must  always  be  as  distinct  as  the  character 
of  the  land  reasonably  admits  of,  and  be 
exercised  with  sufficient  continuity  to  ac- 
quaint the  true  owner  with  the  fact  that  a 
claim  of  ownership,  in  denial  of  his  title, 
is  being  asserted.  1  Cyc.  pp.  983,  084 ;  2  O. 
J.  pp.  54,  55. 

As  tiie  question  still  appears  to  be  misun- 
derstood, and  is  frequently  the  subject  of  con- 
tention, it  may  be  well  to  state  the  principles 
settled  by  this  court  in  former  cases.  Says 
Ruffin,  J.: 

"I  think  the  rule  is  that,  exerdsing  that  do- 
minion over  the  thing,  and  taking  that  use  and 
profit  which  it  is  capable  of  yielding  in  its 
present  state,  is  a  possession.  It  is  all  that 
can  be  done,  until  the  subject  itself  shall  be 
changed.  It  is  like  the  case  stated  in  the 
books  of  cutting  rushes  from  the  marsh.  This 
is  sufficient,  though  is  might  appear  that  dikes 
and  banks  would  make  the  marsh  arable." 
Simpson  v.  Blount,  14  N.  G.  36. 
• 

And  Judge  Gaston: 

Entering  upon,  ditching,  and  making  roads  in 
a  cypress  swamp,  and  working  timber  into 
shingles,  was  sufficient  possession,  if  continued 
for  the  requisite  time,  to  ripen  a  defective  tiUe 
into  a  perfect  one.  Tredwell  v.  Bfddick,  23 
N.  C,  56. 

And  again,  by  Ruffin,  O.  J.,  in  Bynum  v. 
Carter,  26  N.  C.  310: 

"The  occupation  of  the  pine  land  by  annually 
making  turpentine  on  it,  is  such  an  actual  pos- 
session as  will  oust  a  constructive  possession 
by  one,  claiming  merely  under  a  superior  paper 
titie" 

— and  in  this  opinion  the  Chief  Justice  calls 
attention  to  the  fact  that  making  tiui)entine 
from  the  trees  is  notice  to  the  true  owner, 
because  it  is  necessarily  visible,  and  the  trees 
are  boxed  and  the  sides  of  the  trees  are 
scraped  with  a  round  hack,  making  the  work 
easily  visible  to  the  eye.  It  was  therefore 
held  that  occupation  of  pine  land  by  annually 
making  turpentine  on  it  is  such  an  actual 
possession  which  will,  in  time,  mature  tiie 
title  against  a  conatmctive  possession  by  one 
claiming  merely  under  a  superior  paper  tltte. 
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The  leading  idea  is  that  there  shall  be  notice 
to  the  world,  so  that  any  one  claiming  ad- 
versely may  have  an  opportunity  to  assert 
his  title.  Moore  v.  Thompson,  69  N.  G.  121. 
The  court  held  in  Brlttain  y.  Daniels,  94  N. 
G.  p.  786,  that  the  erection  of  a  spring  house 
and  the  use  of  a  spring  was  suffldent  adverse 
possession  of  a  50-acre  tract  of  land  on  which 
the  spring  was  located.  See,  also,  Staton  v. 
Mullis,  92  N.  0.  624,  631.  It  has  further  been 
said  that  the  test  of  the  sufiQciency  of  the 
possession  to  fully  mature  title  depends  upon 
the  question  of  whether  a  right  of  action  had 
existed  for  the  statutory  period,  when  the 
suit  was  instituted,  in  favor  of  the  parties 
against  whom  the  benefit  of  the  lapse  of  time 
is  claimed.  Everett  v.  Newton,  118  N.  G.  923, 
23  S.  B.  961.  In  Coxe  v.  Carpenter,  157  N. 
C.  557,  73  S.  E.  113,  the  evidence  tended  to 
show  that  the  land  was  only  fit  for  use  as 
timber  land,  and  that  Col.  Coze  did  not  clear 
any  of  the  land,  but  he  and  his  tenants  every 
year  cut  timber  from  the  land  to  manufacture 
into  lumber,  and  also  for  firewood  and  house- 
bote— ^roads  were  used  and  new  ones  laid  out 
for  the  purpose  of  using  the  land  in  its  then 
state  and  condition.  In  the  opinion  the  court 
said: 

"There  is  no  doubt  but  that  the  possession, 
if  adverse,  was  open,  visible,  notorious,  and 
continuous,  and  no  owner  of  land  could  have 
failed  to  take  notice  of  it  as  an  assertion 
against  his  title  from  the  very  beginning. 
There  was  also  evidence  that  the  plaintiffs  and 
those  under  whom  they  claimed  'had  posses- 
sion of  the  land'  for  more  than  7  years. 
*  *  *  We  are  of  the  opinion  that  there  was 
sufficient  proof  of  facts  showing  adverse  pos- 
session, and  the  case  was  properly  submitted 
to  the  jury  for  their  consideration.'^ 


f» 


The  court  quotes  from  a  former  case  to 
the  effect  that  possession  was  as  decided  and 
notorious  as  the  nature  of  the  land  would 
permit,  and  offered  unequivocal  indication 
that  plaintiff  (and  his  father)  were  exercising 
the  dominion  of  owners  and  were  not  pillag- 
ing as  trespassers.  Berry  v.  McPherson,  153 
N.  O.  4,  68  S.  B.  892. 

We  held  in  Locklear  y.  Savage,  159  N.  G. 
238,  74  S.  El  348: 


<41 


'What  is  adverse  possession  within  the  mean- 
ing of  the  law  has  been  well  settled  by  our  de- 
cisions. It  consists  in  actual  possession,  with 
an  intent  to  hold  solely  for  the  possessor  to 
the  exclusion  of  others,  and  is  denoted  by  the 
exercise  of  acts  of  dominion  over  the  land,  in 
making  the  ordinary  use  and  taking  the  ordi- 
nary profits  of  which  it  is  susceptible  in  its 
present  state,  such  acts  to  be  so  repeated  as 
to  show  that  they  are  done  in  the  character  of 
owner,  in  opposition  to  right  or  claim  of  any 
other  person,  and  not  merely  as  an  occasional 
trespasser.  It  must  be  decided  and  notorious 
as  the  nature  of  the  land  will  permit,  afford- 
ing unequivocal  indication  to  all  persons  that 
ho  is  exercising  thereon  the  dominion  of  own- 
er"—citing  Loftin  V.  Cobb,  46  N.  C.  406,  62 
Am.  Dec  173;    Montgomery  y,  Wynns,  20  N. 


G.  667;  Williams  v.  Buchanan,  23  N.  G.  535, 
35  Am.  Dec.  760;  Burton  v.  Garruth,  18  N.  C. 
2;  Gilchrist  v.  McLaughlin,  29  N.  G.  310; 
Bynum  v.  Garter,  26  N.  G.  810;  Simpson  v. 
Blount,  14  N.  G.  84;  Tredwell  v.  Reddidc,  23 
N.  G.  56. 

That  decision  has  been  cited  and  approved 
in  the  following  cases:  Green  v.  Dunn,  162 
N.  G.  343,  78  S.  E.  211;  Locklear  v.  Paul, 
163  N.  G.  338,  79  S.  B.  617;  Christman  v. 
Hilliard,  167  N.  G.  7,  82  S.  E.  949;  Reynolds 
V.  Palmer,  167  N.  G.  455,  83  S.  B.  755 ;  Hor- 
ton  V.  Jones,  167  N.  G.  667,  83  S.  E.  751; 
Lumber  Go.  v.  McGowan,  168  N.  G.  87,  83  S. 
E.  8;  McGasklll  v.  Lumber  Co.,  169  N.  O.  25, 
85  S.  E.  39;  Stallings  v.  Hurdle,  171  N.  G. 
6,  86  S.  E.  80;  Cross  v.  Railroad,  172  N.  C. 
122,  125,  90  S.  E.  14;  Holmes  v.  Carr,  172 
-N.  G.  215,  90  S.  E.  152;  Kluttz  v.  Eluttz, 
172  N.  C.  623.  90  S.  E.  769;  Richmond  Cedar 
Works  V.  Pinnlx  (D.  a)  208  Fed.  785  (opinion 
by  Connor,  J.);  and  more  recently  in  Waldo 
Y.  Wilson,  174  N.  G.  626,  94  S.  E.  442,  where 
Justice  Brown  thus  applies  the  role: 

"There  is  evidence  of  an  actual  occupancy, 
possessio  pedis,  of  a  very  small  part  of  6317 
which  defendant  undertakes  to  explain,  but 
that  is  a  question  for  the  jury.  The  adverse 
and  unexplained  possession  of  so  small  a  part 
may  not  give  title  to  the  whole  tract,  but, 
coupled  with  all  the  other  evidence  in  the  rec- 
ord, we  think,  under  our  decisions,  that,  taken 
as  a  whole,  the  evidence  is  sufficient  to  go  to 
the  jury  that  they  may,  under  a  correct  charge, 
draw  their  own  conclusions  from  it"— citing 
Locklear  v.  Savage,  159  N.  G.  236,  74  S.  E. 
347;  McLean  v.  Smith,  106  N.  C.  172,  11  S. 
E.  184;  Hamilton  v.  Icard,  114  N.  G.  538,  19 
S.  E.  607;  Bryan  v.  Spivey,  109  N.  G.  67. 
13  S.  E.  766;  Osborne  v.  Johnston,  65  N.  C. 
26;  Lenoir  v.  South,  32  N.  C.  241;  Christman 
V.  Hilliard,  167  N.  G.  7,  82  S.  E.  949. 

The  plaintiffs  contend,  though,  that  there 
was  not  sufiQcient  evidence  of  adverse  posses- 
sion by  the  defendant  It  would  be  vain  and 
useless,  and  would  serve  no  good  purpose,  to 
review  the  testimony  upon  this  question  in 
detail.  We  have  examined  it  carefully,  and 
have  concluded  that  there  is  ample  evidence 
to  establish  all  the  elements  required  to  show 
such  an  adverse  possession  as  will  bar  the 
true  owners'  right  of  entry  and  transfer  the 
proprietorship  to  the  disseisor.  The  statute 
of  limitations,  while  it  is  always  destroying 
titles,  is  also  constantly  building  them  up.  It 
has  been  well  said  that  where  an  adverse  re- 
lation is  fixed,  and  continues  for  the  requir- 
ed period,  time  covers  the  transaction  as 
^vith  a  mantle  of  repose.  Clarke  v.  Boor- 
man's  Ex'rs,  18  Wall.  493,  21  L.  Ed.  904 ;  25 
Cyc  1168,  and  note  61.  It  is  truly  a  statute 
for  the  quieting  of  titles,  and  warns  those 
who  sleep  upon  their  rights  tiiat,  if  their 
silence  is  too  long  continued,  they  may  lose 
them,  for  the  law  favors  the  active  and  vigi- 
lant. As  plaintiffs  say  that  there  was  no 
I  evid^ice  of  adverse  possession,  such  as  there 
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is  mast  be  taken  and  considered  most  strong- 
ly against  them,  rejecting  all  in  their  favor. 
We  cannot  apply  this  rule  without  conclud- 
ing, at  once,  that  this  contention  must  fail. 

[5]  The  locus  in  quo  is  swamp  land,  and 
could  only  be  used  for  the  purpose  of  cutting 
and  removing  the  trees  for  lumber,  they  being 
mostly  juniper,  which  was  standing  in  or 
near  rivers  and  creel^s,  such  as  Alligatx>r 
river.  Northwest  fork,  and  Juniper  creek. 
These  trees  were  cut  and  hauled  away,  and 
generally  unloaded  at  Ballast  bank.  The 
premises  were,  therefore,  used  and  controlled 
just  as  would  be  done  by  the  true  owner,  and 
the  work  was  so  long  continued  and  so  notori- 
ously done  as  to  give  fair  notice  to  any  claim- 
ant of  the  land,  and  there  is  evidence  to  show 
that  there  was  actual  notice.  It  was  also 
posted  in  places  to  warn  tresi>assers  away. 
There  are  other  facts  and  circumstances 
which  more  or  less  tend  to  show  possession 
of  the  land  in  the  character  of  owner,  and 
the  doing  of  such  things  openly  and  persis- 
tently as  indicated  a  clear  assertion  of  title 
to  it  The  jury  have  found  upon  such  testi- 
mony that  the  defendants  had  acquired  the 
title  by  color  and  sufficient  adverse  posses- 
sion, following  the  instructions  of  the  court, 
which  we  deem  to  be  free  from  any  error; 
and,  unless  there  is  some  sound  and  valid 
objection  not  yet  considered,  we  find  no 
ground  for  a  reversal. 

The  proceeding,  entitled  Jordan  L.  Jones, 
Adm'r  of  James  S.  Gaboon,  v.  Sarah  Ann  and 
Elizabeth  Gaboon,  his  heirs,  while  not  com- 
plete, is  sufficient  to  show  a  record,  consist- 
ing of  the  petition,  order  of  sale  of  the  lands 
to  pay  debts  of  the  deceased,  and  confirma- 
tion of  the  sale  to  Gharles  McGleese,  account 
of  sale,  etc.,  service  of  process  on  the  guard- 
ian of  the  two  defendants,  who  were  in- 
fants, and  deed  to  purchaser;  and,  while 
some  of  the  essentials  must  be  inferred  from 
the  actual  existence  of  others  as  shown  In 
the  roll,  all  are  sufficiently  substantiated  by 
the  documents  themselves  and  entries  on  the 
minutes  of  the  court.  There  is  really  more 
reliable  evidence  in  this  case  of  the  pendency 
of  the  proceedings  in  the  court  of  pleas  and 
quarter  sessions  of  Tyrrell  county,  at  January 
term,  1847,  and  of  their  regularity  through- 
out, from  the  original  process  to  the  final  de- 
cree, than  there  was  in  Irvln  v.  Clark,  98  N. 
C.  437,  4  S.  E.  30,  as  to  the  validity  of  the 
proceedings  there  in  questi<Hi,  for  in  other 
material  respects  there  were  more  deficien- 
cies there,  but  the  court  in  that  case  admit- 
ted the  mere  fragment  of  the  minutes,  which 
was  offered  b^^  defendants,  as  evidence  of 
the  entire  record*  E\irthermore,  the  evidence 
in  this  case  shows  that  there  was  a  partition 
proceeding  between  the  heirs  at  law  of 
Charles  McGleese,  entitled  Martha  Sawyer 
et  al.  V.  C.  W.  Tatem  et  al.,  in  which  the  court 
decreed  a  sale  of  the  same  lands,  and  they 
were  sold  to  G.  R.  Johnson,  the  sale  confirm- 


ed and  deed  executed  by  commissioner,  Mr. 
Majette,  to  C.  R.  Johnson,  who  conveyed  the 
lands  to  the  defendant  It  would  seem  that 
all  this  record  is  fully  sufficient  to  bring  this 
case  within  the  operation  of  the  principle 
settled  in  Roper  Lumber  Co.  v.  Richmond 
Cedar  Works,  165  N.  C.  83,  80  S.  E.  982. 
where  we  held  that  a  purchaser  at  a  judicial 
sale  of  land,  which  was  held  in  common, 
made  for  partition  or  otherwise,  and  a  deed 
to  the  purchaser  by  the  commissioner,  under 
the  decree  of  the  court,  were  sufficient  to 
constitute  color  of  title,  and  that  7  years' 
adverse  i)Ossession  thereunder  would  vest 
the  title  in  the  purchaser  as  against  the 
former  tenants  so  holding  the  land.  We, 
therefore,  find  no  error  in  submitting  the 
case  to  the  jury  in  this  respect. 

[6]  The  fact  that  none  of  the  plaintiffs, 
as  cotenants  now  claiming  the  land,  made 
demand  upon  the  defendant,  or  those  under 
whom  it  holds,  or  protested  against  their 
acts  of  trespass  during  the  7  years  and  more, 
was  surely  competent,  it  being  some  evidence 
upon  the  question  of  adverse  possession, 
as  the  failure  to  list  the  land  for  taxes  would 
have  been.  Austin  v.  King,  97  N.  C.  339,  2 
S.  B.  678.  It  would  be  strange  If  the  owner, 
of  land  should  permit  it  to  be  occupied  and 
used  profitably  and  adversely  by  .another, 
under  a  claim  of  ownership,  without  making 
any  claim  to  it  for  7  years.  This  is  not  the 
usual  conduct  in  such  cases.  The  fact  that 
the  adverse  occupancy  continued  for  so  long 
a  period  of  time  is  some  evidence  that  the 
plaintiffs  knew  of  it 

[71  The  remark  of  the  court  to  counsel 
alone,  though  in  the  presence  and  hearing  of 
the  jury,  as  to  the  legal  phase  of  the  testi- 
mony, when  he  asked  for  the  views  of  coun- 
sel, was  no  expression  of  opinion,  within  the 
meaning  and  intent  of  the  statute.  Observ- 
er Co.  V.  Remedy  Corp.,  169  N.  C.  251,  85  S. 
E.  33.  It  was  held  in  Harris  v.  Greenville 
Traction  Co.,  101  S.  G.  360,  85  S.  B.  899,  that 
a  remark  by  the  trial  judge  in  overruling  a 
motion  for  a  directed  verdict  was  not  in  vio- 
lation of  a  constitutional  provision  as  an 
expression  of  opinion  upon  the  weight  or 
sufficiency  of  the  evidence  to  prove  a  fact 
If  the  court  could  not  caU  for  an  argum^it 
from  counsel  upon  the  law  of  the  case,  for 
example,  upon  the  question  of  law  whether 
there  is  any  evidence  for  the  jury,  trials 
could  not  be  easily  or  expeditiously  conduct- 
ed. In  a  proper  case  we  have  no  doubt  the 
learned  judges  would,  in  the  exercise  of 
their  discretion,  protect  the  parties  by  tem- 
porarily dismissing  the  jury,  when  it  appear- 
ed that  either  party  might  be  prejudiced  by 
the  discussion  of  the  law.  There  was  no 
expression  of  opinion  upon  the  facts,  but 
merely  upon  the  law,  and  the  learned  judge 
did  not  finally  adopt  his  first  impression. 
There  was  clearly  no  prejudice.  State  v. 
Jones,  67  N.  O.  285;    State  v.  Browning,  78 
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N.  C.  555;  Williams  ▼.  Lumber  Co.,  118  N. 
C.  928,  24  S.  E.  800. 

[8]  If  the  instructions  of  the  court  to  the 
jury  were  not  sufficiently  full  and  explicit, 
or  plaintiffs  desired  any  particular  phase  of 
the  case  to  be  stated,  they  should  have  sub- 
mitted a  special  request  for  what  they  want- 
ed. Simmons  v.  Davenport,  140  N.  O.  407, 
63  S.  E.  225;  Potato  Co.  v.  Jeanette,  174 
N.  C.  237,  93  S.  E.  795.  In  the  absence  of 
such  a  request,  we  must  hold  the  charge  to 
be  free  from  any  error,  as  it  covered  the 
case,  and  was  correct  in  principle,  and  it 
was  quite  responsive  to  plaintiffs'  prayers 
for  instructions. 

[9]  An  objection  that  the  Judge  did  not 
correctly  state  the  contentions  of  a  party, 
when  not  made  at  the  proper  time,  is  una- 
vailing. McMillan  v.  RaDroad  Co.,  172  N.  C. 
853,  90  S.  E.  683 ;  State  v.  Foster,  172  N.  O. 
960,  90  S.  E.  785. 

The  complaint  that  the  Judge  did  not  state 
the  law  applicable  to  both  sides,  but  only, 
on  defendant's  side,  is  not  supported  by  the 
record.  Other  exceptions  are  clearly  with- 
out merit. 

After  a  critical  examination  of  the  entire 
'  record,  and  ui)on  a  motion  to  nonsuit,  or  for 
the  direction  of  a  verdict,  viewing  the  evi- 
dence most  favorably  for  the  defendants,  as 
we  should  do  (Lynch  v.  Dewey  Bros.,  175  N. 
C  152,  95  S.  E.  94),  we  find  no  reason  to  dis- 
turb the  result 

No  error. 

BROWN,  J.,  not  sitting. 


(177  N.  C.  158) 

BRADLEY  et  al.  v.  CAMP  MFG.  CO. 

(No.  108.) 

(Supreme  Court  of  North  Oarolimu     Feb. 

26,  1919.) 

1.  EVIDEI7CB  ^=»501(7)— Basis  of  Opinion- 
Value. 

In  an  action  for  damages  for  destruction  of 
timber  on  plaintifiTs  land  by  fire  set  out  by 
defendant's  locomotive,  witness*  estimate  of 
value  based  on  that  of  timber  sold  from  his 
own  and  other  land  in  the  neighborhood,  where 
be  also  stated  his  estimate  of  the  value  ir- 
respective of  such  sales,  was  admissible. 

2,  Witnesses  ^s>240(4)— LdSAOiNO  Question. 

Where  a  witness  was  asked,  "What  would 
that  land  sell  for  now— ^23  per  acre?"  it  was  not 
error  to  exclude  the  answer  thereto,  since,  if 
otherwise  competent,  the  qaestion  was  leading. 

8.  Trial  ^=»129— MisooNrnjor  of  Counsel— 

RXICABKS. 

In  a  trial  involving  the  amount  of  damage 
to  plaintiff's  land  from  burning  of  timber  there- 
on by  fire  set  by  defendant's  locomotive,  coun- 
sel's remarks  that  the  defendant  had  the  an 


dadty  to  say  that  the  damage  done  to  land  was 
only  $2  per  acre  held  not  such  a  flagrant  abuse 
of  privilege  as  to  warrant  new  trial,  where  it 
is  apparent  that  no  harm  was  done  thereby, 
and  the  statement  was  provoked. 

4.  Appeal  and  Ebbob  ^=»216(3)— Tbial  ^=> 
193(1)— INSTBUOTIONS— Recital  of  Oontbn- 

TION& 

A  mere  recital  of  the  contentions  of  the 
parties  in  instruction  is  no  expression  of  an 
opinion  upon  the  facts  or  weight  of  the  testi- 
mony; and,  if  the  court  misstated  them,  his 
attention  should  have  been  called  thereto  when 
timely  correction  could  be  made,  and  it  is  too 
late  to  do  so  after  verdict. 

5.  Tbial  «=»193(2)— Amount— Pleadiwo—Jn- 

STBUCnONS. 

An  instruction,  restricting  plaintiff's  maxi- 
mum recovery  to  the  amount  stated  in  the  com- 
plaint was  not  an  expression  of  opinion  that 
the  damages  should  be  in  the  amount  claimed. 

6.  Appeal  and  Ebbob  «=5>1033(5>— Favoba- 

BLB  EiBBOB— INSTEUCTIONS. 

An  instruction  restricting  plaintiff's  max- 
imum  recovery  to  the  amount  stated  in  the 
complaint    is  in  favor  of  defendant 

7.  Tbial   ^=s>256(13)  —  lN8TBUcnoN8  — Dam- 
ages—Requests. 

Defendant,  desiring  a  more  specific  in- 
struction •  than  one  restricting  plaintiffs  recov- 
ery to  amount  stated  in  the  complaint,  should 
have  requested  it. 

8.  Trial  ^=s>295(6)  —  Instbuotions  —  Oon- 

8TBU0TI0N  AS  A   WHOLE. 

In  an  action  for  damages  to  plaintiff's  land 
by  burning  of  timber  by  fire  set  by  defendant's 
locomotive,  a  charge  upon  negligence,  which 
must  be  construed  as  a  whole,  held  correct. 

9.  Railboads  ^s>484(4)— Damage  bt  Fibs- 
Equipment    OF    Engine  —  Question    fob 

JUBT. 

In  an  action  for  damages  for  burning  of 
plaintiff's  timber  by  fire  set  by  defendant's  en- 
gine, whether  the  engine  was  properly  equipped 
and  handled  was  a  question  for  the  jury. 

10.  Railsoads  ^s»480(5)— Damage  bt  Pibb— 
Equipment  or  Eingine— Bubden  or  Pboof. 

In  an  action  for  damages  resulting  from 
fire,  caused  by  defendant's  locomotive,  the 
proper  equipment  and  handling  of  the  engine 
were  peculiarly  within  defendant's  knowledge, 
and  the  burden  rested  upon  it  to  disprove  neg- 
ligence. 

11.  Tbial   ^s>281— E^egeptionb   to  Ghaboe 
Good  in  Pabt. 

An  exception  to  a  charge^  embracing  two 
separate  propositions,  one  of  which  is  plainly 
correct,  is  too  broad. 

Appeal  from  Superior  Court,  Northampton 
(bounty;   Kerr,  Judge. 

Action  by  M.  Bl  Bradl^  and  otheiB  against 
the  Oimp  Manufacturing  Company.  Judg- 
ment fior  plAintifCB»  and  dtfendant  appeal& 
Affirmed. 


^s>For  oiher  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  indezw 
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Plaintlfl  alleged  that  the  timber,  bnii^  [  April  14,  1916,  which  said  fire  Bradley  alleges 


rafls,  and  fences  on  his  land  were  burned  by 
lE^arks  which  came  from  defendants  locomo- 
Uve  engine,  as  it  passed  near  plaintitTs  prem*' 
ises,  and  that  the  fire  was  caused  by  the 
negligence  of  the  defendant 

Chas.  Massey  testified,  on  direct  examina- 
tion, as  follows: 

"I  lire  in  this  county.  I  knew  the  Bradley 
land  before  the  fire,  and  hare  seen  it  since.  I 
should  say  the  difference  in  value  then  and 
now  was  $15  to  $20  per  acre.  About  200  to  215 
acres  were  burned  over.  Yes;  the  land  was 
studded  with  young  trees  and  undergrowth.  The 
fire  killed  most  of  the  little  trees,  and  those  It  did 
not  kill  it  burned  one  side,  and  that  stunts  the 
growth.  I  arrived  at  the  value  of  the  land  ac- 
cording to  the  timber  that  I  had  upon  selling 
off  my  land  and  that  in  the  neighborhood.  Ip* 
respective  of  the  value  of  the  timber  which  I 
had  sold  and  which  I  had  seen  sold  in  the  neigh- 
borhood, I  put  the  difference  in  value  before 
and  after  the  fire  at  $15  to  $20  per  acre.' 


tf 


There  was  no  objection  to  the  foregoing 
testimony  by  the  defendant 
Cross-examination : 

"I  sold  my  timber  about  one  year  ago,  and 
some  one  or  two  months  ago.'' 

Counsel  for  defendant  moves  to  strike  out 
this  witness'  estimate  of  damages.  Motion 
overmled,  and  defendant  excepts,  and  this 
is  defendant's  exception  No.  1. 

J.  A.  Shaw  testified: 

"I  live  in  this  county.  I  live  about  1%  miles 
from  Bradley's  land;  am  a  farmer  and  a  mer- 
chant, cut  some  cord  and  pulp  wood,  and  have 
for  12  or  15  years.  Yes,  J  went  on  the  Brad- 
ley land  to  estimate  the  damage,  went  twice; 
Oeaton  and  Vinson  were  with  me.  Jno.  Brad- 
ley showed  me  the  lines.  I  examined  the  lines 
as  carefully  as  I  knew  how.  The  damage  was 
$2  per  acre;  that  included  all  the  fence.  Yes; 
I  am  familiar  with  the  map.  On  the  80  acres, 
the  timber  had  been  cut  off.  It  was  damaged 
very  slightly,  except  a  small  place  which  was 
burned  right  bad.  The  8  acres  were  in  the 
burned  area.  The  20  acres  were  burned  over. 
The  7  acres  were  scrub  oak  and  pine." 

He  was  asked: 

''What  would  that  land  sell  for  now— ^23  per 
acre?" 

Objection;  sustained;  exception  by  de- 
fendant, and  this  is  exception  (No.  2. 

During  the  argument,  counsel  stated  that 
the  defendant  company  had  the  audacity  to 
oome  here  and  say  that  damage  done  to  the 
plaintiffs'  land  was  only  $2  per  acre.  To  this 
statement  of  counsel  to  the  jury  defendant 
excepted. 

Court's  charge  to  jury: 

*'€}entlemen  of  the  jury,  this  action  was 
brought  by  Bradley  et  al.  against  the  Camp 
Manofkcturing  Company.  (The  plaintiff  Brad- 
ley seeks  to  recover  ^,600  tor  damages  sus- 
tained hf  reascNQ  of  the  fire  which  he  alleges 
was  set  out  by  defendant  company  on  or  about 


burned  over  about  200  acres  of  his  land,  and 
which  land  was  damaged  as  he  alleges,  at  least 
$12.50  per  acre,  and  he  alleges  that  he  was  fur> 
ther  damaged  by  destruction  of  a  rail  fence  and 
some  other  fence  rails  of  the  value  of  about 
$100,)" 

To  the  foregoing  part  of  his  honor's  charge 
in  parentheses  the  defendant  excepted,  and 
this  is  defendant's  exception  No.  4. 

"(These  plaintiflls,  gentlemen  of  the  jury,  con- 
tend that  this  fire  was  negligently  set  out  by 
the  defendant,  its  agents  or  employes,  and 
that  the  same  was  communicated  to  their  lands, 
and  that  these  lands  were  burned  over  and  they 
were  damaged  as  alleged.)" 

To  the  foregoing  part  of  the  charge  the  de- 
fendant excepted,  and  this  is  defendant's 
exception  No.  6. 

'*Now,  gentlemen  of  the  jury,  the  defendant 
company  denies  that  it  or  its  agents  or  employes 
negligently  set  out  the  fire  which  burned  over 
the  plaintiffs'  lands,  and  further  contend  that 
the  fire  didn't  originate  on  its  right  of  way,  and 
that  it  could  not  have  started  there,  because 
the  right  of  way  was  dean,  was  carefully  kept 
clean,  and  there  was  no  combustible  material 
thereon,  and  that  the  engine  which  passed  over 
the  plaintiffs'  land  at  the  time  the  same  was 
alleged  to  have  been  burned  over  was  well 
equipped  with  appliances  in  general  use,  and 
that  the  said  engine  was  in  proper  condition 
and  operated  in  a  careful  manner,  by  a  skillful 
and  competent  engineer,  and  that  it  is  not  liable 
in  any  aspect  of  these  cases,  and  should  not  be 
compelled  to  pay  the  plaintiffs  any  amount 
whatsoever. 

''Now  gentlemen,  it  is  my  duty  to  state  to 
you  the  contentions  of  both  parties  to  this  ac- 
tion, and  I  say  to  the  counsel,  if  I  state  any 
of  the  oontentions  incorrectly,  I'll  gladly  cor- 
rect myself,  or  if  I  fail  to  state  some  that  you 
would  Hke  me  to  do,  just  call  my  attention  to 
them  and  I  wUl  be  glad  to  do  so. 

"Plaintiffs  contend  that  on  the  14th  day  of 
April,  1916,  the  defendant's  engine  passed  over 
that  Bradley  property;  that  it  Vas  some  time 
in  the  afternoon;  that  Ned  Johnson  was  near 
where  the  engine  passed;  that  in  a  few  moments 
after  the  engine  passed,  and  in  about  25  yards 
from  Johnson,  he  saw  a  large  smoke  right  at 
the  track,  and  about  where  the  engine  had  just 
passed;  that  it  was  a  windy  day  in  April;  that 
this  fire  caught  in  the  combustible  matter,  which 
was  dry,  which  was  ui>on  the  right  of  way  of 
the  company;  and  they  contend  that  before  he 
could  put  it  out  it  spread  over  the  right  of  way 
and  burned  over  200  acres  of  Bradley'  land. 
Plaintiffs  contend  that  Bradley  sold  timber 
about  15  years  ago,  and  that  the  small  timber 
was  very  valuable.  They  contend  that  this 
fire  utterly  destroyed  it,  burned  over  200  acres, 
burned  over  the  new  growth,  and  practically  de- 
stroyed everything  on  this  land.  (Bradley  says 
that  he  was  damaged  $2y000.  The  court  charges 
yoo  he  is  not  entitled  to  recover  any  more  dam- 
ages than  he  claims  in  his  complaint)" 

To  the  foregoing  part  of  charge  in  iMiren- 
theses  defendant  excepted,  and  this  is  de- 
fendant's exception  No.  6> 
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"These  plaintifite  farther  contend  that  this 
right  of  way  was  full  of  dry  combnstible  ma- 
terial; that  th^  have  offered  evidence  that 
ought  to  satisfy  you  that  this  right  of  way 
over  which  the  engine  run  was  a  foul  right  of 
way;  that  it  was  easy  for  a  fire*  to  start,  be- 
cause it  was  dry.  They  not  only  contend  that 
the  right  of  way  was  foul,  but  go  further  and 
contend  that  the  engine  of  the  defendant  com- 
pany, which  was  passing  and  which  put  out 
this  fire,  was  not  equipped  with  a  proper  spa^k 
arrester;  that  the  company  had  two  spark  ar- 
resters on  it,  and  this  fact  ought  to  convince 
you  that  this  engine  wasn't  safe.  They  con- 
tend that  it  wasn't  safe,  and  that  if  it  was 
safe,  it  wasn't  manned  by  a  competent  engineer ; 
that  it  was  not  run  by  a  skillful  engineer.  They 
contend  that  the  defendant  company  set  out 
this  fire;  that  it  caught  on  the  right  of  way; 
that  the  engine  wasn't  properly  equipped  with 
appliances  In  general  and  common  use;  that 
it  wasn't  handled  by  a  competent  engineer;  that 
this  engine  which  passed  at  the  time  Ned  John- 
son was  in  the  potato  patch  was  the  one  that 
put  out  the  fire.  They  contend  that  you  ought 
to  find  from  the  evidence  that  they  were  dam- 
aged;' that  Bradley  is  a  conservative  man,  and 
he  says  he  is  damaged  about  $10  per  acre,  and 
the  other  Bradleys  about  $15.  Others  have 
testified  that  it  was  $10  to  $15  per  acre.  Con- 
tend that  it  was  in  the  spring,  and  it  was  hard 
to  tell  how  much  damage  was  done,  unless  you 
knew  the  property  just  before  and  just  after 
the  fire  occurred.  They  contend  they  have 
brought  men  here  who  know  and  who  ought  to 
know  what  they  say;  that  these  gentlemen  saw 
this  land  just  before  and  just  after  the  fire, 
and  that  it  is  the  best  evidence  for  you  to  ob- 
tain the  amount  of  damages.  They  contend  that 
you  ought  not  to  take  what  Mr.  Williams  said 
about  the  fire,  for  he  is  interested  and  would 
put  it  too  low;  that  he  has  brought  men  here 
who  never  saw  the  place  till  2S  months  after 
the  fire;  and  they  say  you  ought  not  to  take 
what  these  men  said,  for  they  knew  nothing 
about  it  until  after  the  new  undergrowth  had 
begun.  They  contend  that  these  men  who  ought 
to  know  say  that  the  damage  was  $10  per 
acre,  and  that  Bradley  was  damaged  at  least 
$2,000,  and  contend  that  you  ought  to  give 
them  a  reasonably  fair  sum  as  damages  for  the 
rails  and  fences  that  were  destroyed.  (The 
court  charges  you  that  if  you  answer  the  first 
issue,  'Yes,'  then  the  plaintiffs  would  be  en- 
titled to  recover  a  reasonable  fair  amount  as 
damages  for  any  fence  or  rails  destroyed  as  you 
find  from  the  evidence.)" 

To  the  foregoing  part  of  the  charge  In  pa- 
rentheses, the  defendant  excepted,  and  this 
Is  the  defendant's  exception  No.  7. 

*'Now  the  defendant  contends  entirely  differ^ 
ent.  They  contend  that  it  didn't  set  out  the 
fire;  that  it  had  bought  and  acquired  roads  and 
timber,  and  had  acquired  a  right  of  way  over 
or  by  Bradley's  land  or  property,  and  that  it 
had  been  careful,  as  compelled  by  law  to  be, 
and  kept  its  right  of  way  clean,  and  it  says 
the  section  master  of  the  company,  whose  evi- 
dence you  ought  to  believe,  has  told  the  truth, 
and  that  he  was  careful  in  keeping  the  right 
of  way  in  good  condition;  that  it  was  burned 
over  about  every  two  weeks;    that  it  was  to 


their  interest  to  keep  It  dean,  ft  was  their  duty 
to  keep  its  right  of  way  clean.  They  contend 
that  they  have  offered  witnesses  who  saw  it 
every  day,  and  they  have  testified  that  it  was 
dean,  and  that  it  was  clean  when  this  fire 
broke  out,  that  it  had  no  combustible  material 
on  it,  and  that  you  ought  to  believe  what  these 
men  say  about  it  It  contends  further  that  it 
has  not  only  been  careful  to  keep  the  right  of 
way  dean,  but  its  engines  were  equipped  with 
all  appliances  that  were  in  common  and  gen- 
eral use,  that  they  were  kept  in  good  order,  and 
that  the  only  men  who  knew  this  were  the  men 
who  handled  them,  and  it  has  brought  these  men 
here  to  testify;  and  it  contends  that  the  en- 
gines were  equipped  with  the  proper  spark  ar- 
rester, in  good  order,  and  had  every  appliance 
in  good  order,  and  they  didn't  negligently  and 
carelessly  let  fire  escape.  They  contend  that 
the  engines  were  operated  by  skillful  engineers, 
and  that  there  is  no  evidence  to  the  contrary. 
They  contend  that  the  engine  which  ran  by 
Bradley's  property  was  operated  by  a  competent 
engineer,  and  in  a  skillful  manner.  They  say 
it  could  not  have  put  out  the  fire,  and,  if  it  did, 
they  didn't  do  it  negligently,  and  that,  therefore, 
they  ought  not  to  be  liable  to  the  plaintiffs  in 
any  amount  whatsoever.  Defendants  say  if  it 
put  out  the  fire  it  didn't  damage  the  plaintiffs 
as  much  as  they  daim.  They  say,  if  you  find 
that  they  set  out  the  fire,  they  didn't  damage 
the  Bradley  property  more  than  $2  -per  acre. 
They  contend  that  they  have  brought  men  hero 
like  Mr.  Vinson,  who  knew  something  of  tho 
nature  of  the  growth  and  the  value  of  the  land, 
and  he  said  that  the  damage  would  not  be 
more  than  $250  to  Bradley.  They  contend  that 
they  have  gotten  other  men  who  have  gone  over 
the  land,  and  that  those  men  have  confirmed 
what  Vinson  said  about  the  damage  done  to 
the  lands,  and  they  say  that  the  damage  done 
to  Bradley's  land  wasn't  more  than  $2  per 
acre,  and  that  you  ought  not  to  find  that  it  has 
damaged  Bradley  $2,600.  They  say  they  don't 
know  about  the  damage  to  the  rails  and  fence; 
that  will  be  a  question  for  you  to  find  from 
evidence.  (Tou  are  to  consider  that  and  give 
the  plaintiffs  a  fair  and  reasonable  compensa- 
tion for  the  fence  rails,  as  you  may  find.)" 

To  the  charge  in  parentheses  above  defend- 
ant excepted,  and  this  is  defendant's  excep- 
tion No.  8. 

It  contends  that  Johnson  said  the  fire  was 
late  in  the  evening,  about  night,  and  that 
this  fire  was  not  the  one  that  burned  over 
Bradley's  land,  because  other  witnesses  say 
it  occurred  In  the  middle  of  the  day.  Plain- 
tiffs say  that  Johnson  was  an  old  man,  and 
that  his  recollection  about  the  time  of  day 
might  be  wrong;  and  plaintiffs  say  that 
Johnson  said  he  saw  smoke  immediately  aft- 
er the  engine  passed  by;  and  plaintiffs  say 
it  was  the  fire  that  burned  over  their  land. 
Defendants  say  they  did  all  they  could  to 
stop  the  fire,  and  that  you  ought  to  know 
when  it  occurred.  It  contends  that  the  es- 
timate that  their  witnesses  put  upon  the 
damage  done  by  reason  of  the  fire  included 
the  damage  6one  to  the  rails  and  any  other . 
property. 
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Defendant's  prayers  for  Instruction: 

In  apt  time  the  defendant  prayed  the  court 

in  writing  to  give  the  following  special  in- 

strnctions  to  the  jury: 

**If  you  believe  all  the  evidence,  the  defend- 
ant's right  of  way  was  burned  and  was  free 
from  inflammable  matter  and  in  good  condition.'' 

Not  given,  and  defendants  excepted,  and 
this  is  defendant's  exception  No.  9. 

"2.  If  you  believe  all  the  evidence,  you  will 
find  that  the  engines  or  the  defendants  were 
well  equipped  with  spark  arresters,  ash  pans, 
and  all  other  appliances  in  general  use  for  the 
prevention  of  fire,  and  that  the  said  appliances 
were  in  good  condition,  and  said  engines  were 
operated  by  skillful  engineers,  and  manned  by 
a  skillful  engineer  in  a  skillful  manner,  you 
will  answer  the  first  issue,  'No.' " 

Not  given,  and  defendant  excepted,  and 
this  is  defendant's  exception  No.  10. 

"3.  That  if  the  jury  find  from  the  evidence, 
and  by  its  greater  weight,  that  the  right  of  way 
of  defendant's  railroad  was  scraped,  burned, 
and  free  from  trash  and  combustible  matter, 
and  that  its  engines  were  equipped  with  spark 
arresters,  ash  pans,  and  other  appliances  in  gen- 
eral use  for  the  prevention  and  escape  of  fire 
and  sparks  from  its  engines,  and  that  the  same 
were  in  good  condition,  then  the  defendants 
would  not  be  guilty  of  setting  out  the  fire  as 
alleged  in  the  complaint,  even  though  the  fire 
was  accidentally  set  by  the  defendant's  engine  on 
the  right  of  way  of  the  defendant,  and  spread 
therefrom  to  the  lands  of  the  plaintiffs,  and 
they  will  answer  the  first  issue,  'No.'     (Given.) 

**4.  That  if  the  jury  find  from  the  evidence, 
and  by  its  greater  weight  that  the  engines  of 
the  defendant  were  equipped  with  approved 
spark  arresters,  ash  pans,  and  other  appliances 
in  genera]  use  for  the  prevention  and  escape  of 
fire  and  sparks,  and  that  the  same  were  in  good 
condition  and  manned  by  a  skillful  engineer,  and 
operated  in  a  skillful  manner,  and  if  they  should 
find  further  from  the  evidence,  by  its  greater 
weight,  that  the  fire  originated  off  the  right  of 
way  of  the  defendant,  then  the  defendant  would 
not  be  guilty  of  negligently  setting  out  the 
fire  as  set  out  in  the  complaint,  and  they  will 
answer  the  first  issue,  *No.'     (Given.) 

*'5.  That  if  the  jury  find  from  the  evidence, 
and  its  greater  weight,  that  the  fire  escaped 
from  the  defendant's  engine  in  proper  condition, 
having  a  proper  spark  arrester,  and  operated  in 
a  careful  way,  by  a  skillful  and  competent  en- 
gineer, and  the  fire  escapes  oS  the  right  of  way, 
the  defendant  is  not  liable,  for  there  would  be 
no  negligence,  and  they  should  answer  the 
first  issue,  *No.'    (Given.) 

**6.  If  you  believe  all  the  evidence,  you  should 
answer  issue  one,  *No.' " 

Not  given,  and  defendant  excepted,  and 
this  is  defendant's  exception  No.  IL 
Issues: 

"1.  Were  the  lands  of  the  plaintiffs  Bradley 
set  fire  to  and  burned  by  the  negligence  of  the 
defendant,  as  alleged  in  the  complaint? 

"2.  What  damage,  if  any,  has  been  done  to 
the  lands  of  the  plaintiffs  Bradley,  by  reason  of 
said  fire? 

98  S.E.— 21 


After  giving  a  part  and  refusing  to  give  a 
part  of  defendant's  special  instructions,  as 
above  set  out,  the  court  resinned  Its  charge 
as  follows: 

**Now,  gentlemen  of  the  jury,  the  question  is, 
Were  these  lands  negligently  set  fire  to?  and  I 
will  give  you  a  definition  of  negligence.  Negli- 
gence in  law  cannot  exist  except  in  cases  where 
there  has  been  a  want  of  ordinary  care  upon  the 
part  of  the  person  charged  with  the  act  of  omis- 
sion or  commission;  it  is  the  omission  to  do 
what  a  reasonable  man,  guided  upon  these  con- 
,  siderations,  which  ordinarily  regulate  the  con- 
duct of  human  affairs,  would  do,  or  it  is  the 
doing  something  which  a  provident  or  reasona- 
ble man  would  not  have  done  under  the  exist- 
ing circumstances.  (Negligence,  to  be  actiona- 
ble, must  be  the  failure  to  do,  by  one  responsi- 
ble exercising  ordinary  care  under  all  the  cir- 
cumstances, what  a  reasonably  careful  man 
would  foresee  might  be  productive  of  injury; 
and  one  is  not  liable  for  an  injury  which  he 
could  not  foresee.)" 

To  the  foregoing  charge  in  parentheses,  de- 
fendant excepted,  and  this  is  exception 
No.  12. 

"(Now,  as  to  the  first  issue,  the  burden  is 
upon  the  plaintiffs  to  satisfy  you  by  the  evi- 
dence, and  by  its  greater  weight,  and  I  mean 
by  greater  weight  that  that  side  upon  whom 
the  burden  is  placed  by  law  and  who  must  es- 
tablish their  contention  by  the  greater  weight 
of  the  evidence  must  put  on  sufficient  evidence 
as  to  their  contentions  on  their  side  of  the  scale 
to  outweigh  their  adversaries'  side;  it  must  be 
borne  down  some — ever  so  slight  will  be  suffi- 
cient—but they  must  satisfy  you  by  the  greater 
weight  of  evidence:  First.  That  they  are  the 
owners  of  the  property  alleged  to  have  been 
burned  over,  and  the  court  charges  you  that  it 
is  admitted,  so  you  need  not  consider  that. 
Bradley  owned  the  land.  Second.  That  the  fire 
was  set  out  by  defendant  company,  its  agents 
or  employes,  from  its  locomotive  engine  which 
passed  over  or  near  plaintiffs'  land,  and  if  the 
plaintiffs  have  failed  to  satisfy  you  by  the  great- 
er weight  of  the  evidence,  as  I  have  defined  it 
to  you,  that  the  defendant  company  set  out  the 
fire,  then  you  will  answer  the  first  issue,  'No,' 
and  if  you  answer  the  first  issue  *No,'  you  need 
not  consider  the  other  issue,  because  the  defend- 
ant in  no  event  would  be  liable  if  it  didn't  set 
out  the  fire;  but  if  the  plaintiffs  have  satisfied 
you  by  the  evidence,  and  by  its  greater  weight, 
that  defendant  set  out  fire  as  alleged,  the  bur- 
den then  shifts  to  the  defendant  to  satisfy  you 
by  the  evidence  and  by  its  greater  weight,  as  I 
have  defined  it  to  you,  that  it  didn't  negligently 
set  out  the  fire,  for  that  its  engines  were  not  de- 
fective, but  were  properly  equipped  with  good 
spark  arresters  and  other  appliances  in  good 
condition,  and  which  appliances  were  in  common 
and  general  use,  and  that  the  same  were  operat- 
ed in  a  skillful  manner,  and  by  a  competent  en- 
gineer, and  notwithstanding  that  you  may  find 
that  the  defendant  set  out  the  fire,  if  you  find 
these  facta  from  the  evidence,  the  burden  being 
upon  the  defendant  company  to  establish  these 
facts,  then  the  defendant  company  would  not 
be  liable;  the  defendant  may  not  be  liable  for 
every  fire  it  sets  out,  and  you  should  answer 
the  first  issue,  *No.')" 
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To  the  foregoing  part  of  charge  in  paren- 
theses, defendant  excepted,  and  this  ia  de- 
fendant's exception  No.  13. 

"(If  the  plaintiffs  have  satisfied  you  by  the 
evidence,  and  by  its  greater  weight,  that  the 
fire  which  burned  over  their  lands  on  the  date 
alleged  was  set  out  by  defendant  company,  and 
the  defendant  company  has  failed  to  satisfy  you 
by  the  evidence,  and  by  its  greater  weight,  that 
it  wasn't  negligent  in  that  its  engine  was  prop- 
erly equipped  and  in  good  condition  and  oper- 
ated by  a  competent  and  skillful  engineer,  then 
you  should  answer  the  first  issue,  'Yes.')" 

To  the  foregoing  part  of  charge  in  paren- 
theses, defendant  excepted,  and  this  Is  ex- 
ception No.  14. 


**i 


'(If  you  find  from  the  evidence,  and  by  its 
greater  weight,  that  the  track  or  right  of  way 
of  defendant  was  foul  and  full  of  dry  and  com- 
bustible material,  and  that  it  was  allowed  to 
remain  in  this  condition,  and  that  defendant's 
engine  or  train,  while  passing  over  this  track 
in  such  a  condition,  set  fire  to  this  combustible 
material,  and  the  same  caught  fire  and  communi- 
cated fire  to  the  plaintiffs'  lands  and  set  out 
the  fire  which  burned  over  plaintiffs'  land  as 
alleged,  then  the  defendant  company  would  be 
liable,  and  you  should  answer  the  first  issue, 
'Yes.')" 

To  the  foregoing  part  of  charge  In  paren- 
theses, defendant  excepted,  and  this  is  ex- 
ception No.  15. 

"It  was  the  duty  of  the  defendant  company 
to  keep  its  right  of  way  dear  and  clean  of  com- 
bustible material,  and  in  doing  this  it  was  re- 
quired to  use  the  care  that  an  ordinarily  prudent 
man  would  use  under  all  the  circumstances." 

Here  the  court  read  to  the  jury  in  fall  the 
rule  laid  down  by  the  court  in  Williams  v.  Rail- 
road, 140  N.  G.  p.  624,  53  S.  E.  449,  as  follows: 

"1.  If  fire  escapes  from  an  engine  in  proper 
condition,  having  a  proper  spark  arrester,  and 
operated  in  a  careful  way  by  a  skillful  and  com- 
petent engineer,  and  the  fire  catches  off  the 
right  of  way,  the  defendant  is  not  liable,  for 
there  is  no  negligence. 

(*'2.  If  fire  escapes  from  an  engine  in  proper 
condition,  with  a  proper  spark  arrester,  and 
operated  in  a  careful  way,  by  a  skillful  and 
competent  engineer,  but  the  fire  catches  on  the 
right  of  way,  which  is  in  a  foul  and  negligent 
condition,  and  thence  spreads  to  the  plaintifts' 
premises,  the  defendant  is  liable.") 

To  the  foregoing  part  of  charge  in  paren- 
theses, defendant  excepted,  and  this  is  ex- 
ception No.  16. 

"8.  If  fire  escapes  from  a  defective  engine,  or 
defective  spark  arrester,  or  from  a  good  engine 
not  operated  in  a  careful  way  or  not  by  a 
skillful  engineer,  whether  the  fire  catches  off 
or  00  the  right  of  way,  the  defendant  Is  liable. 

^*lt  fOfji  aiiswer  the  first  issue,  'No,'  you  need 
not  answer  the  next  isav*,.  If  yon  answer  the 
first  issue,  'Yes,'  then  prooeea  to  answer  the 
next  issue." 


Issue  as  to  damages: 

"What  damage,  if  any,  has  been  done  to  the 
lands  of  the  pUdntifliE^  Bradley,  by  reason  of 
the  said  fire? 

"The  burden  is  upon  the  plaintiff  as  to  the 
last  issue  to  satisfy  you  by  the  evidence  and 
by  its  greater  weight  what  damages  they  have 
sustained  by  reason  of  the  fire.  You  remember 
the  evid^ice  as  to  this  issue.  The  court  charges 
you  that  you  may  reward  the  plaintiffs  fair  and 
reasonable  compensation  in  money  for  their 
damages,  which  would  be  the  difference  between 
the  value  of  the  land  immediately  before  same 
was  burned  over  and  after  same  was  burned 
over;  what  was  the  value  of  the  property  de- 
stroyed at  the  time  and  place  it  was  destroyed? 

"You  are  the  sole  judges  of  the  evidence  and 
how  much  weight  to  give  to  the  evidence  offered 
by  the  plaintiffs  and  defendant  What  was  the 
value  of  this  land  before  this  fire  burned  it  on 
April  14,  1916;  what  the  value  of  the  timber 
and  other  material  destroyed;  how  much  was 
this  land  worth  the  next  day?  It  is  needless 
for  me  to  say  that  you  ought  to  approach  this 
matter  fairly  and  squarely;  don't  let  the  fact 
that  some  of  the  parties  are  citizens  in  this 
county  and  defendant  a  corporation  in  another 
state  influence  you ;  when  people  come  into  this 
court  they  stand  upon  the  same  plane ;  don't  let 
these  facts  prejudice  you  either  for  or  against 
either  litigant  The  court  has  no  opinion  and 
doesn't  intend  to  convey  to  you  that  it  has. 
(You  are  not  compelled  to  accept  what  the  plain- 
tiffs' counsel  have  said  was  the  evidence,  nor 
the  defendant's  counseTs  recollection  thereof, 
nor  the  court's.)" 

To  the  foregoing  part  of  (diarge  in  ];)aren- 
theses,  defendant  excepted,  and  this  Is  ex- 
ception No.  17. 

"You  are  the  sole  Judges  of  the  evidence  and 
how  much  weight  to  give  to  the  evidence.  Take 
the  issues  and  say  how  you  find  them." 

The  court  thereupon  submitted  the  follow- 
ing issues  to  the  Jury: 

"1.  Were  the  lands  of  the  plaintiffs  Bradley 
set  fire  to  and  burned  by  the  negligence  of  the 
defendant  as  alleged  in  the  complaint? 

"2.  What  damage,  if  any,  has  been  done  to 
the  lands  of  the  plaintiff^  by  reason  of  said 
firer 

And  the  Jury  answered  the  first  issuer 
"Yes,"  and  the  second  issue,  "$1,062.50." 

There  was  ample  testimony  to  show  that 
the  fire  was  set  out  by  defendant's  engine, 
and  the  Jury  found  that  it  was  negligently 
done,  and  assessed  the  damages.  Defend- 
ant appealed  from  the  Judgment  upon  the 
verdict 

Winbome  ft  Winbome,  of  Murfreesboro, 
and  Peebles  &  Harris  and  G.  S.  Midyette,  all 
of  Jackson,  for  appellant 

W.  li.  Long,  of  Roanoke  Rapids,  W.  H.  8. 
Burgwyn,  of  Woodland,  and  Geo.  C.  Green, 
of  Weldon,  for  appellees. 

WALKBB,  J.  [1]  As  to  Massey's  testimo- 
,  ny  concerning  the  value  of  the  timb^,  there 
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was  no  errot,  becaoae  he  testLflad  t!bftt»  Irre- 
spectlve  of  what  he  got  for  his  own  timber, 
or  its  value,  he  was  of  the  opinion  that  the 
dliference  In  value  of  plaintiffs  land  before 
and  after  the  fire  was  between  $15  and  $20 
per  acre.  We  do  not  concede,  though,  that 
the  objection  was  made  In  proper  time,  or 
that  it  was  not  within  the  discretion  of  the 
court  whether  or  not  it  would  consider  it 

[2]  The  question  asked  the  witness  J.  A. 
Shaw  was  leading,  and  properly  excluded  on 
that  ground,  even  If  it  was  otherwise  compe- 
tent, which  It  seems  not  to  be.  G.  F.  U. 
Warehouse  CJo.  v.  Am.  Agr.  Chemical  Co., 
176  N.  C.  509,  97  S.  B.  472. 

[3]  The  remarks  of  counsel,  to  which  ex- 
ception was  taken,  were  not  such  a  flagrant 
abuse  of  their  privilege  as  to  be  ground  for 
a  new  trial.  It  is  apparent  that  no  real 
harm  was  done,  and  the  jury  doubtless  pass- 
ed it  by,  without  prejudice,  as  being  merely 
a  too  fervid  utterance  of  counsel  in  the  heat 
of  debate.  It  was  intended  only  to  empha- 
size the  absurdity  of  defendant's  very  small 
estimate  of  the  plaintifF's  loss.  It  is  one  of 
the  inseparable  incidents  of  all  trials,  and 
should  not  be  taken  too  hard,  but  overlooked 
txp<Hi  the  principle  of  "give  and  take."  It 
was  provoked,  too,  by  what  the  defendant 
had  previously  said.  The  Judge's  charge  as 
to  damages  was  sufficient  to  prevent  injury 
to  the  defendant  in  this  case  from  the  re- 
mark. 

[4]  We  do  not  agree  with  the  learned  coun- 
sel that  there  was  any  intimaticHi  of  opinion 
by  the  court  upon  the  facts.  When  it  is  sup- 
posed to  have  occurred,  the  Judge  was  only 
stating  the  allegations,  or  contentions,  of  the 
plaintiff,  and  the  nature  of  the  case,  and  not 
expressing  any  view  of  his  own.  If  he  mis- 
stated them,  his  attention  should  have  been 
called  to  it  then,  when  timely  correction 
could  be  made  by  him.  It  is  too  late  after 
verdict  to  complain.  Jeffress  v.  Railroad 
Co.,  158  N.  O.  215.  73  S.  B.  1013;  State  v. 
Cox,  153  N.  C.  638,  69  6.  B.  419;  State  v. 
BlackweU,  162  N.  C.  672,  78  S.  B.  316 ;  State 
V.  Merrick,  172  N.  C.  870,  90  S.  B.  257 ;  State 
V.  Johnson,  172  N.  C.  920,  90  S.  B.  426;  State 
V.  Earl  NeviUe,  175  N.  C.  731,  95  S.  B.  55.  He 
who  fails  to  speak  when  his  time  comes  to  be 
heard  will  not  be  heard  when  he  should  be 
silent.  He  will  not  be  allowed  two  chances 
at  the  verdict  State  v.  Tyson,  133  N.  C.  692, 
45  8.  B.  838.  But  a  mere  recital  of  conten- 
tions, as  we  have  seen,  is  no  expression  of  an 
opinion  upon  the  facts  or  the  weight  of  the 
testimony.  Jarvis  r.  Swain,  173  N.  C.  9,  91 
S.  B.  858. 

[5-7]  Restricting  plaintiff's  mazhnum  re- 
covery to  the  amount  stated  in  the  complaint 
was  in  favor  of  defendant,  and  surely  is  no 
expression  of  opinion  that  the  damages 
should  be  the  amount  thus  claimed.  If  de- 
fendant desired  more  specific  instructions  as 
to  damages^  it  should  have  asked  for  them. 


[8]  The  charge  upon  negligence,  when  con- 
^dered  as  a  whole,  was  in  accordaoce  with 
our  decisions  upon  the  subject.  Aycock  v. 
Railroad  Co.,  89  N.  0.  321 ;  WllUams  v.  RaU- 
road  Co.,  140  N.  C.  623,  53  S.  B.  448 ;  Knott 
V.  Railroad  Co.,  142  N.  C.  242,  55  S.  E.  150; 
Haynes  v.  Gas  Co.,  114  N.  C.  207,  19  S.  B. 
344,  26  Ll  R.  A  810,  41  Am.  St.  Rep.  786; 
Cox  V.  Railroad  Co.,  149  N.  C.  117,  62  S.  B. 
884;  Kornegay  v.  Railroad  Co.,  154  N.  O. 
389,  70  S.  E.  731 ;  McRainey  v.  Railroad  Co., 
168  N.  O.  570,  84  S.  E.  851 ;  Aman  v.  Lum- 
ber Co.,  160  N.  C.  370,  75  S.  E.  931;  and 
especially  Honey  v.  Kailroad  Co.,  175  N.  C. 
354,  95  S.  B.  560,  where  the  principal  cases 
are  collected,  and  the  doctrine  stated.  The 
charge  must  be  construed  as  a  whole.  Korn- 
egay V.  Railroad  Co.,  supra. 

[9,10]  There  was  sufficient  evidence  to 
prove  that  the  track  was  foul,  and  also  the 
space  within  10  feet  of  it,  and  that  the  fire 
started  there  and  burned  the  adjoining 
lands.  It  was  for  the  Jury  to  say  whether 
the  engine  was  properly  equipped  and  han- 
dled, as  the  cases  we  have  Just  cited  show; 
and  it  was  for  the  defendant  to  satisfy  the 
Jury  that  there  was  no  negligence  in  this 
respect,  or  take  the  chance  of  an  adverse 
verdict.  The  facts  were  peculiarly  within 
its  knowledge^  as  it  had  the  possession  and 
control  of  the  engine,  and  could  establish 
them  better  than  could  the  plaintiff.  Haynes 
V.  Gas  Co.,  supra. 

[11]  We  may  further  say  that  the  excep- 
tion to  the  charge  is  too  broad,  as  it  em- 
braces two  separate  propositions,  one  of 
which  is  plainly  correct.  Quelch  v.  Futch, 
175  N.  C.  694,  94  S.  B.  713,  and  cases  cited. 

There  is  no  merit  in  the  other  exc^h 
tions. 

No  error. 

BROWN,  J^  not  sitting. 


(177  N.  C.  160 

PATILLO  et  al.  ▼.  OAMP  MFG.  CO, 

(No.  102.) 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

1919.) 

Appeal  from  Superior  Oourt,  Northampton 
Oounty;   Kerr,  Judge. 

Action  by  Bella  Patillo  and  others  against  the 
Camp  Manufacturing  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Winbome  &  Winbome,  of  Murf  reesboro,  and 
Peebles  &  Harris  and  G.  B.  Midyette,  all  of 
Jaclcson,  for  appellant. 

W.  L.  Long,  of  Roanoke  Rapids,  W.  H.  S. 
Burgwyn,  of  Woodland,  and  Geo.  0,  Green,  of 
Wddon,  for  appellees. 

WALKBR,  J.  This  case  was  heard,  by  con- 
sent, with  Bradl^  ▼.  Gamp  Manufsctiuing  Oow« 
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98  S.  E.  318,  and  in  goyerned  by  the  opinion 
filed  in  that  case;   the  facts  and  exceptions  be- 
ing substantially  the  same. 
No  error. 

BROWN,  J^  not  sitting. 


(112  S.  C.  177) 

HARWEIZi  V.  COLUMBIA  MILLS* 
(No.  10135.) 

(Supreme  Court  of  South  Carolina.     Jan.  27, 

1919.) 

1.  Master  and  Servant  ^=»217(2)— Assump- 
tion OF  Risk— Knowledge  of  Danger. 

A  serrant  did  not  assume  the  risk  of  slip- 
ping upon  a  floor  from  the  mere  fact  that  he 
knew  it  was  wet. 

2.  Master  and  Servant  ^=»185(7)— Injuries 
TO  Servant  —  Safe  Place  to  Work  —  Fel- 
low-Servant Doctrine. 

Where  a  floor  was  dangerous  by  reason  of  a 
leaky  icebox,  and  plaintiff  slipped  and  was 
injured  at  a  time  when  sand  had  been  swept 
from  floor,  mere  fact  that  it  was  duty  of  another 
servant  to  oversee  place  and  keep  sand  on  floor 
did  not  free  master  from  liability  on  ground 
that  negligence  was  that  of  a  fellow  servant. 

3.  Trial  «=»296(e)— Instructions— Cube  oar 
Error. 

That  instruction  eliminated  from  consid- 
eration of  jury  fact  that  a  servant  might  assume 
risk  of  falling  on  a  wet  floor  was  cured  by  an 
instruction  almost  immediately  following,  that 
recovery  could  not  be  had  if  servant  knew  floor 
was  wet  when  he  stepped  on  it,  or  by  exercise 
of  ordinary  care  could  have  known  of  such  con- 
dition. 

4.  Master  and  Servant  ^=>201  (9)— Injuries 
to  Servant— Acts  of  Bellow  Servant. 

If  master  was  negligent  in  failing  to  provide 
a  safe  place  of  work,  he  would  be  responsible 
if  it  caused  injuries  to  servants,  notwithstand- 
ing that  negligent  act  of  a  fellow  servant  might 
have  contributed  to  injuries  also  as  a  proximate 
cause. 

5.  Trial  «=»255(4)— Instructions— Requests 
—Effect  of  Evidence. 

Where  injured  plaintiff  sought  to  show  that 
he  would  suffer  greater  injury  because  of  pre- 
disposition, and  defendant  on  cross-examination 
brought  out  that  such  predisposition  was  to 
tuberculosis,  and  court  instructed  generally  that 
jury  could  take  into  consideration  greater  injury 
because  of  some  predisposition  if  shown  by  evi- 
dence, such  instruction  was  not  erroneous  as 
allowing  speculative  damages  because  of  the 
tuberculosis  which  might  or  might  not  develop, 
since  defendant,  if  he  wished  to  restrict  effect  of 
evidence  brought  out  by  him,  should  have  re- 
quested an  instruction  to  that  effect. 

5.  Appeal  and  Error  <S=:9lO90(l)— Harmless 

Error— Admission  of  Evidence. 

In  action  by  servant  for  injuries  by  slipping 

on  floor,  it  was  harmless  to  allow  a  witness  for 

plaintiff  to  state  that  defendant  put  sand  on 


floor  after  the  accident,  where  defendant's  wit- 
ness stated  without  abjection  that  sand  had 
been  put  on  the  floor  before,  and  that  liie  ordeiB 
required  it. 

Appeal  from  Common  Pleas  (Tlrcnlt  Court 
of  Richland  County;  W.  H.  Townsend,  Judge. 

Action  by  E.  T.  Harwell  against  the  Colum- 
bia Mills.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

A.  H.  Davis,  of  Atlanta,  6a.,  and  Barron, 
McKay,  Frlerson  &  Moffatt,  of  Columbia, 
for  appellant 

B.  L.  McDowell  and  Cole  I^  Blease,  both 
of  Columbia,  for  respondent 

ERASER,  J.  The  respondent,  Harwell, 
was  an  employ 6  of  the  appellant  mills.  On 
the  4th  day  of  October,  1916,  while  Harwell 
was  at  work,  he  went  into  a  closet  in  the 
room  in  which  he  was  working  that  had  been 
provided  for  the  comfort  and  convenience 
of  employes.  As  he  came  out  of  the  closet 
he  stepped  on  a  wet  place  on  the  floor,  and 
fell  to  the  floor  and  injured  himself.  This 
action  was  brought  for  damages  for  the  fail- 
ure of  the  mills  to  provide  a  safe  place  in 
which  to  work.  The  Jury  found  a  verdict  for 
the  plaintiff,  and  from  the  judgment  entered 
upon  the  verdict    the   defendant   appealed. 

[1]  I.  The  first  exception  complains  of  er- 
ror in  refusing  to  direct  a  verdict  on  the 
ground  that  no  other  reasonable  conclusion 
could  be  drawn  from  the  evidence  than  that 
the  plaintiff  had  assumed  the  risk.  The 
plaintiff  admitted  that  he  knew  the  place 
was  wet,  but  not  that  he  knew  that  it  was 
slippery  and  dangerous.  It  was  another 
witness  who  said  that  the  floor  was  made 
of  maple,  and  that  when  a  maple  floor  was 
wet  it  was  slippery.  This  exception  cannot 
be  sustained. 

[2]  II.  The  second  exception  complains  of 
error  in  refusing  to  direct  a  verdict  on  the 
ground  that  the  negligence,  if  any,  was  that 
of  a  fellow  servant.  This  exception  cannot 
be  sustained.  It  is  not  necessary  to  dis- 
cuss the  nonassignable  duties  of  the  master. 
The  icebox  leaked,  and  the  water  that  fell 
on  the  floor  ran  across  the  floor  in  front  of 
the  closet  door  over  which  the  employ^ 
were  expected  to  go.  Byer,  a  witness  for 
the  appelant  states  that  it  was  his  particu- 
lar business  to  oversee  the  conditions  of 
the  closets ;  that  Mr.  Harwell  and  a  colored 
man  who  handled  the  ice  were  nnder  him; 
that  he  had  an  instruction,  before  Mr.  Har- 
well got  hurt,  to  use  sand  as  a  precaution. 
The  icebox  was  on  wheels,  and  could  have 
been  repaired  or  removed  to  another  place 
where  it  could  have  done  no  harm.  The  au- 
thorities of  the  mill  knew  that  the  floor  need- 
ed attention  and  precautionary  measures, 
and  did  not  make  the  place  safe  by  remov- 
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Ing  tbe  cause  of  danger  or  taking  the  Bteps 
necessary  to  counteract  the  danger.    There 
was  evidence  that  the  master  had  been  warn- 
ed of  the  danger. 
[3]  III.  Exception  8: 


««i 


'His  honor,  the  presiding  judge,  charged  the 
juiy  as  follows:  'But  if  you  find  that  the  risk 
which  occasioned  an  injury,  if  any,  to  the  plain- 
tiff, was  one  which  arose  out 'of  the  master's 
negligence,  then  it  would  not  be  an  ordinary 
risk  incident  to  the  work,  assumed  by  the  serv- 
ant. In  other  words,  the  servant,  when  he  en- 
ters upon  the  employment  of  the  master,  has  a 
right  to  expect  the  master  to  use  ordinary  care 
to  provide  him  a  safe  place  for  work,  and  a  safe 
way  in  going  to  and  from  his  work;  and  the 
master  is  not  allowed,  where  he  fails  to  use  care 
to  provide  a  safe  place  and  way,  to  say  that  his 
failure  was  an  ordinary  risk  assumed  by  the 
servant.' 

"This  constituted  error  (a)  in  that  it  elimi- 
nated from  the  consideration  of  the  jury  the  fact 
that  a  servant  might  assume  a  risk  of  whidi 
he  was  fully  aware,  the  danger  of  which  had 
existed  for  some  time,  and  was  perfectly  obvious 
and  apparent,  even  though  the  existence  of  such 
condition  might  be  due  indirectly  to  negligence 
of  the  master." 

This  exception  cannot  be  sustained.  It 
was  followed  almost  Immediately  by: 

"If  you  find  from  the  evidence  that  the  plain- 
tiff *knew  of  the  wet  and  slippery  condition  of 
the  floor  over  which  he  had  to  pass,  if  he  did 
have  to  pass,  and  if  the  evidence  that  it  was 
wet  and  slippery,  or  that  by  the  exercise  of  ordi- 
nary care  the  plaintiff  could  have  known  of  such 
condition,  or  that  any  reasonable  man  of  ordi- 
nary care  and  prudence  would  have  known  of 
such  condition,  and  that  any  reasonable  man  of 
ordinary  care  and  prudence,  knowing  of  such 
condition  of  the  floor,  would  have  realized  the 
risk  and  danger  in  passing  over  it,  and  would 
not  have  attempted  to  pass  over  it,  and  that  the 
plaintiff,  in  attempting  to  pass  over  the  floor, 
failed  to  exercise  the  ordinary  care  which  would 
have  been  exercised  by  a  person  of  ordinary  pru- 
dence under  similar  circumstances,  and  that 
such  failure  to  exercise  ordinary  care  and  pru- 
dence contributed,  as  a  proximate  cause,  to  his 
injuries,  why,  then,  he  could  not  recover." 

[4]  IV.  Exception  4: 

"His  honor,  the  preAding  judge,  charged  the 
jury  as  follows:  'However,  I  charge  you  that 
with  this  qualification:  The  master  is  not  liable 
for  an  injury  occurring  through  the  act  of  a 
fellow  servant;  but  if  the  act  of  a  fellow  servant 
merely  co-operated  or  contributed,  along  with 
some  independent  act  of  negligence  on  the  part 
of  the  master,  such  as  a  failure  of  the  master 
to  use  ordinary  care  to  provide  a  safe  place  of 
work,  or  a  safe  way  for  the  servant  to  use  in 
passing  from  his  work  to  a  toilet  provided  for 
his  use  during  the  hours  of  employment,  and  re- 
turning from  the  toilet  to  the  place  of  work, 
then  the  fact  that  an  injury  may  have  been 
caused  by  the  act  of  a  fellow  servant  would  not 
be  a  defense,  if  it  was  also  caused  by  the  negli- 
gence of  the  master  in  failing  to  furnish  a  safe 
place  or  a  safe  way  for  the  use  of  the  servant, 
under  the  circumstances  which  I  have  stated  to 
you.    As  I  have  said,  the  mere  fact  that  an 


injury  may  have  been  due  to  the  act  of  a  fellow 
servant  would  not  be  a  defense,  unless  it  was 
the  sole  cause  of  the  inji^ry,  or  unless  you  find 
there  was  no  negligence  on  the  part  of  the  mas- 
ter. The  master  is  not  responsible  for  the  act 
of  a  fellow  servant,  but  he  would  be  responsible 
for  his  own  negligence,  if  he  were  guilty  of  neg- 
ligence, in  failing  to  provide  a  safe  place  for 
work,  or  safe  means  and  a  safe  way  for  the 
servant  while  at  work,  and  for  such  negligence 
in  failing  to  provide  a  safe  place  or  safe  way 
for  the  use  of  the  servant  while  at  work,  he 
would  be  responsible,  if  it  caused  injuries  to 
the  servant,  notwithstanding  that  the  negligent 
act  of  a  fellow  servant  might  have  contributed 
to  those  injuries  also  as  a  proximate  cause.' 

"This  was  error,  (a)  in  that  it  eliminated  from 
the  consideration  of  the  jury  the  fact  reasonably 
inferable  from  the  evidence  that  the  wet  spot 
was  caused  by  the  failure  of  a  fellow  servant 
to  follow  the  instructions  and  use  the  means 
furnished  him  by  the  master  to  render  the  place 
safe,  which  fact  would  exonerate  the  master 
from  liability,  even  though  such  failure  did  re- 
sult in  rendering  the  place  unsafe;  (b)  in  that 
it  constituted  a  charge  on  the  facts." 

The  wet  place  was  caused  by  the  defective 
condition  and  location  of  the  icebox  and  not 
by  the  sweeper.  The  master  knew  It.  He 
knew  It  required  constant  attention.  The 
floor  was  swept  every  hour  and  a  quarter. 
The  precaution  (the  sand)  was  removed  every 
hour  and  a  quarter.  The  place  was  made 
unsafe  by  the  master  and  not  by  the  fel- 
low servant. 

This  was  a  statement  of  law,  and  not  a 
charge  on  the  facts. 

[6]  V.  Exception  5: 

"His  honor,  the  presiding  judge,  charged  as 
follows:  'But  you  are  to  take  into  consideration 
the  extent  of  the  injuries,  if  any,  produced  by 
that  fall,  upon  the  plaintiff,  and  if  those  in- 
juries are  greater  in  his  case  because  of  some 
predisposition  of  his  constitution,  if  any  such 
predisposition  is  shown  by  the  evidence,  why 
that  is  a  circumstance  which  you  could  take 
into  consideration.' 

"This  was  error  in  that  (a)  it  constituted  a 
charge  on  the  facts ;  (b)  it  allowed  the  jury  to 
speculate  on  a  vague  and  uncertain  possibility 
as  an  element  of  damage ;  (c)  violated  the  true 
rule  of  damages,  that  where  one  sulfering  from 
a  disability  receives  an  injury  he  is  only  entitled 
to  receive  compensation  to  the  extent  of  the  ag- 
gravation of  his  previous  condition." 

This  exception  cannot  be  sustained.  The 
plalntiif  brought  out  the  fact  that,  on  ac- 
count of  a  predisposition  of  the  plaintiff's 
constitution,  he  was  likely  to  suffer  more 
than  a  man  of  normal  constitution.  The  ap- 
pellant brought  out  the  fact  on  the  cross- 
examination  that  the  defect  was  a  tendency 
to  tuberculosis.  There  is  nothing  in  the 
charge  to  suggest  that  the  jury  might  glVe 
damages  for  tuberculosis  that  might  or  mi^t 
not  develop.  His  honor  specifically  told  the 
jury,  "You  are  to  ascertain  from  the  evidaace 
on  the  stand  what  effect  any  Injuries  had 
on  tills  particular  man."     If  the  appellant 
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thonght  It  necessary  to  guard  against  the 
effect  of  the  statement  It  brought  out  Itself, 
then  appellant  should  have  requested  his 
honor  to  so  charge. 

[6]  YI.  The  sixth  exception  complains  of 
error  in  allowing  a  witness  for  the  plaintiff 
to  state  that  sand  had  been  put  on  the  floor 
after  the  accident.  This  was  harmless  here, 
because  appellant's  witness  stated  without 
objection  that  sand  had  been  put  on  the  floor 
before  and  the  orders  required  it.  The  rea- 
son of  the  rule  is  that,  when  it  is  shown  that 
the  master  changed  conditions  after  an  ac* 
ddent,  it  may  be  inferred  that  the  master 
thereby  admits  the  defective  conditions  at 
the  time  of  the  accident.  The  master  must 
therefore  admit  a  defective  condition  or  con- 
tinue to  operate  under  defective  conditions, 
and  thereby  endanger  other  employes.  The 
testimony  did  not  show  a  change  in  condi- 
tions. The  testimony  does  not  violate  the 
reason  of  the  rule,  and  is  therefore  harmless. 

The  Judgment  is  affirmed. 

HYDRIGK  and  GAGE,  JJ.,  concur. 
GARY,  a  J.,  and  WATTS,  J.,  did  not  sit 


(112  S.  C.  194) 

GREENVILLE  NURSERY  CO.  v.  SOUTH- 
ERN RY.  CO.  et  al.    (No.  10160.) 

(Supreme  Court  of  South  (Carolina.     Feb.  11, 

1919.) 

J178TICK8  OF  THS  PBAGB  ^s>164(6>— AfPBAL^ 

Retitbn--Con  clusi  veness. 

Where  appellant's  exceptions  to  acts  of  mag- 
istrate are  predicated  upon  facts  contrary  to 
those  stated  in  return  of  magistrate  to  circuit 
court,  they  cannot  be  considered  <»i  appeal  to 
Supreme  Court. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  T.  H.  Spain,  Judge. 

Action  by  the  Greenville  Nursery  Company 
against  the  Southern  Railway  Company  and 
the  Carolina,  Clinchfleld  &  Ohio  Railway 
Company.  From  a  Judgment  in  favor  of  the 
plaintiff,  the  first-named  defendant  appeals. 
Appeal  dismissed. 

The  exceptions  and  grounds  of  appeal  re- 
ferred to  in  the  opinion  are: 

L  Because  the  circuit  Judge  erred  in  not  sus- 
taining appellant's  first  exception  from  the 
Judgment  of  the  magistrate,  which  is  as  follows: 

"(1)  Because  the  magistrate  erred  in  over^ 
ruling  defendant's  (Southern  Railway  Com- 
pany's) motion  for  a  nonsuit  and  directed  ver- 
dict, and  in  rendering  Judgment  for  plaintiff  in 
any  amount;  the  testimony  clearly  showing 
that  the  shipment  was  made  on  an  open  bill  of 
lading,  and  that  there  is  no  testimony  that  title 


was  reserved  by  plaintiff,  or  that  plaintiff  was 
the  real  party  in  interest  at  time  of  action." 

n.  Because  the  circuit  judge  erred  in  not 
sustaining  appellant's  second  exception  from 
the  judgment  of  the  magistrate,  which  is  as  fol^ 
lows: 

"Because  the  magistrate  erred  in  not  grant- 
ing motion  of  defendant  Southern  Railway  Com- 
pany for  a  nonsuit  and  directed  verdict,  and 
in  rendering  judgment  against  said  defendant 
for  any  amount;  the  contract  of  shipment  aa 
set  out  in  the  bill  of  lading  required  the  filing 
of  a  claim  within  a  specified  time,  while  all  te» 
timony  showed  no  claim  was  ever  filed." 

III.  Because  the  circuit  judge  erred  in  not  sus- 
taining appellant's  third  exception  from  the 
judgment  of  the  magistrate,  which  is  as  follows: 

''Because  the  magistrate  erred  in  refusing  to 
grant  motion  of  defendant  Southern  Railway 
Company  for  a  nonsuit  and  directed  verdict,  and 
in  rendering  Judgment  against  said  defendant 
for  any  amount,  in  holding  that  the  consignee 
had  the  right  to  abandon  the  shipment  on  arriv- 
al at  its  destination,  while  he  should  have  held 
that  it  was  the  duty  of  the  consignee  to  accept 
the  shipment  and  handle  to  the  best  advantage 
of  all  concerned,  and  file  claim  with  carrier  for 
the  difference,  if  any,  between  the  value  at  the 
time  of  shipment  and  its  value  on  arrival  at  its 
destination." 

IV.  Because  the  circuit  judge  erred  in  not 
sustaining  appellant's  fourth  exception  from  the 
judgment  of  the  magistrate,  which  is  as  follows: 

"Because  magistrate  erred  in  rendering  judg- 
ment against  defendant  Southern  Railway  Com- 
pany for. an  amount  greater  than  $72.06,  it 
being  admitted  that  the  goods  were  sold  at  auc- 
tion in  spring  of  1917  for  $9.00,  and  plaintiff's 
counsel  announcing  that  he  would  only  ask  for 
judgment  for  full  amount  less  $9.00,  magis- 
trate finding  fuU  amount  to  be  $81.06." 

y.  Because  the  circuit  judge  erred  in  not  sus- 
taining appellant's  fifth  exception  from  the 
judgment  of  the  magistrate,  which  ia  as  fol- 
lows: 

"Because  magistrate  erred  in  holding  defend- 
ant Southern  Railway  Company  liable  for  the 
entire  amount  of  the  loss,  while  he  should  have, 
as  plaintiff  elected  to  sue  both  roads,  prorated 
the  amount  in  proportion  to  delay  on  each  road ; 
the  testimony  showing  the  shipment  was  in 
hands  of  defendant  Southern  Railway  Company 
six  days,  and  in  hand  of  defendant  Carolina, 
Clinchfield  &  Ohio  Railway  Company  four 
days."  * 

B.  L.  Abney,  of  Columbia,  and  Cothran, 
Dean  A  Cothran,  T.  K.  Earle,  and  R.  N. 
Ward,  all  of  Greenville,  for  appellant 

O.  G.  Wyche,  of  Greenville,  for  respondent 

GARY,  C  J.  The  following  statement  ap- 
pears in  the  record: 

This  action  was  instituted  in  magistrate's 
court  forOreenville  county  on  March  22, 1917, 
for  $90  damages  on  account  of  the  alleged 
negligent  delay  to  shipment  of  fruit  trees  de- 
livered to  defendant  Southern  Railway  Com- 
pany at  Taylors,  S.  C,  on  27th  October,  1916, 
by  plaintiff,  consigned  to  J.  A.  Goode,  at 
Mayo,  S.  C,  a  station  on  C,  O.  &  O.  Railway. 
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The  case  was  tried  before  Magistrate  Daniel, 
without  a  Jury,  on  July  30,  1917,  and  Judg- 
jnetkt  rendered  In  favor  of  plaintiff  and 
against  defendant  Southern  Railway  Com- 
pany for  $81.06.  The  case  was  duly  appeal- 
ed to  the  circuit  court,  and  was  heard  before 
his  honor,  Judge  Spain,  at  the  November, 
1917,  term  of  court  of  common  pleas  for 
Greenville  county,  and  the  judgment  of  the 
magistrate  affirmed. 

The  complaint,  omitting  formal  allegations, 
alleges:  That  plaintiff  delivered  to  defend- 
ant Southern  Railway  Company,  at  Taylors, 
S.  C,  on  October  27,  1916,  one  box  fruit  trees 
and  nursery  products,  marked  'Terlshable," 
consigned  to  J.  A.  Goode,  Mayo,  S.  0.,  a  sta- 
tion on  defendant  C,  C.  &  O.  Railway,  call- 
ing attention  of  defendant's  agent  at  Taylors 
to  perishable  nature  of  goods,  and  that  said 
nursery  products  were  for  delivery  to  various 
parties  at  Mayo  cm  November  1,  1916;  that 
f^aid  shipment  was  negligently  delayed,  and 
did  not  reach  Mayo  by  November  1,  1916,  and 
did  not  arrive  until  a  long  time  thereafter, 
and  when  same  did  arrive  they  were  worth- 
less. 

The  answer  of  defendant  Southern  Railway 
Company  was  a  general  denial,  and  set  up  a 
special  defense,  a  clause  in  bill  of  lading 
reading  as  follows : 

"Claims  for  loss,  damage,  or  delay  must  be 
made  in  writing  to  the  carrier  at  the  point  of 
delivery  or  at  the  point  of  origin  within  four 
months  after  delivery  of  the  property,  or,  in  case 
of  failure  to  make  delivery,  then  within  four 
months  after  a  reasonable  time  for  delivery  has 
elapsed.  Unless  claims  are  so  made  the  car- 
rier shall  not  be  liable.** 

The  defendant  Southern  Railway  Company 
alone  appealed  from  the  order  of  the  drcnit 
court  upon  exceptions  that  will  be  reported. 

The  following  is  the  return  made  by  the 
magistrate  before  whom  the  case  was  tried : 

"The  above  case  was  tried  before  me  and  de- 
cision rendered  on  August  13,  1917.  I  found  my 
verdict  for  the  plaintiff  because  the  evidence 
showed,  in  my  opinion,  that  by  the  negligent 
and  careless  handling  of  plaintiff's  property 
by  defendant  Southern  Railway  Company, 
plaintiff  was  damaged  to  the  value  of  his  saia 
property,  $81.06.  I  think  there  was  some  evi- 
dence of  notice  being  given  of  the  loss.  The 
trees  were  shipped  to  itself  at  Mayo,  and  plain- 
tiffs agent  called  for  the  property,  but  could  not 
get  them.  The  testimony  shows  trees  were  in 
charge  of  Southern  Railway  from  October  27th, 
when  they  were  received  by  said  road  at  Tay- 
lors, S.  C,  until  at  least  the  4th  of  November, 
and  possibly  until  the  6th  of  November,  and 
these  stations  are  only  about  25  miles  apart 
and  no  changes.  I  see  no  excuse  for  this  de- 
lay, which  of  itself,  according  to  the  testimony, 
would  render  the  trees  valueless.  As  to  appel- 
lant's fourth  exception,  the  evidence  shows  that 
the  $9  received  by  Southern  Railway  Company 
for  the  trees  was  never  delivered  to  plaintiff; 
hence  there  was  no  reason  why  I  should  deduct 


this  amount  from  the  verdict.  I  had  to  decide 
the  case  according  to  the  evidence,  and  not  ac- 
cording to  some  understanding  between  attorneys, 
when  the  testimony  showed  that  the  amount  of 
the  verdict  is  proper.  I  did  not  see  that  there 
was  any  evidence  against  the  C,  C.  &  O.  Ry. 
I  thought  all  the  motions  made  by  defendant 
Southern  Railway  should  be  overruled. 
"Respectfully, 

"Jno.  M.  Daniel,  Magistrate.*' 

Under  the  head  of  "Appeal  to  the  Circuit 
Court  from  an  inferior  Court,"  section  407  of 
the  Code  of  Civil  Procedure  provides:  "Upon 
hearing  the  appeal,  the  appellate  court  shall 
give  Judgment  according  to  the  Justice  of  the 
case,  without  regard  to  technical  errors  and 
defects  whldi  do  not  affect  the  merits;" 
which  was  done  in  this  casa 

Furthermore,  the  return  made  by  the  mag- 
istrate to  the  circuit  court  shows  that  the 
ai^llant's  exceptions  are  predicated  upon 
facts  contrary  to  those  stated  in  the  return. 

Appeal   dismissed. 

HYDRIOK,  WATTS,  FRASSSt,  and  QACNQ, 
JJ.,  concur. 


(Ill  8.  C.  4S9) 

RICHMOND  GUANO  CO.  v.  KIRKPATRICK. 

(No.  10163.) 

(Supreme  Court  of  South  Carolina.    Feb.  15, 

1919.) 

1.  AOBICULTUBX  ^3»7~FEBnLIZEB8. 

In  action  on  note  for  purchase  price  of  fer- 
tiliser, where  there  was  no  evidence  of  fraud 
by  plaintiff,  and  substantial  compliance  by 
plaintiff  with  its  contract  was  shown,  and  the 
only  deficiency  proved  was  a  slight  shortage 
in  the  percentage  of  available  ammonia  below 
the  guaranteed  analysis,  the  court  properly 
directed  verdict  for  plaintiff,  making  allowance 
for  the  shortage  in  accordance  with  Civ.  Code 
1912,  ft  2315-2830. 

2.  Aqbicultubs  ^s»7— Defense  to  Note. 

Fraud  is  a  defense  to  action  for  purchase 
price  of  fertilizer,  at  least  where  there  has 
been  no  substantial  compliance  with  the  con- 
tract; the  remedies  and  measure  of  damages 
produced  by  Civ,  Code  1912,  S|  2315-2330,  not 
being.  In  such  case,  exclusive. 

Appeal  from  CkMmnon  Plena  (Circuit  Court 
of  Fairfield  County;  J.  W.  De  Vore,  Judge. 

Action  by  the  Richmond  Guano  Company 
against  Walter  L.  ICirkpatridc.  From  a 
Judgment  for  plaintiff  on  a  directed  verdict, 
defendant  appeala     Afiirmed. 

Paragraphs  3  and  4  of  the  answer,  to  which 
reference  is  made  in  the  dissenting  opinion, 
are  as  follows : 

(8)  Further  answering  the  said  first  cause  of 
action  defendant  says:  That  some  time  during 
the  month  of  March,  1914,  the  plaintiff  con- 
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tracted  and  agteed  to  sell  to  defendant  66  tons 
of  a  special  fertilizer  to  be  used  during  said 
year  in  the  cultivation  and  raising  of  his  crops, 
and  by  the  said  contract  plaintiff  undertook, 
agreed,  and  contracted  to  manufacture  the  said 
fertilizer  from  and  out  of  certain  named,  speci- 
fied, and  designated  ingredients,  substances,  and 
materials,  and  no  others,  and  to  deliver  the  said 
fertilizer,  when  manufactured,  to  defendant  at 
Rockton,  in  the  state  of  South  Carolina,  and 
dcdfendant  to  pay  therefor  $26.55  per  ton.  Un- 
der the  contract  of  plaintiff  with  defendant  the 
said  fertilizer  was  to  be  made,  compounded,  and 
manufactured  from  out  of  the  following  ingredi- 
ents, materials,  and  substances:  Acid  phosphate, 
potash,  and  blood  and  fish  scrap,  with  suflicient 
tobacco  stem  to  act  as  a  dryer,  and  the  said 
fertilizer,  when  compounded,  made,  and  manu- 
factured out  of  the  ingredients,  substances,  and 
materials  above  mentioned,  the  same  was  to  con- 
tain 8  per  cent,  of  available  phosphoric  acid,  3 
per  cent,  of  potash,  and  4  per  cent  of  ammonia, 
and  by  the  said  contract  and  agreement  the  4 
per  cent,  of  ammonia  in  said  fertilizer  was  to 
be  derived  from  blood  and  fish  scrap  as  the 
source  of  the  same,  and  from  no  other  material ; 
but  plaintiff,  unmindful  of  its  said  contract, 
with  intent  to  deceive,  overreach,  mislead,  and 
defraud  the  defendant,  delivered  to  him  at  Rock- 
ton  56  tons  of  cheap  and  worthless  stuff  or  dirt, 
which  it  represented  to  be  the  special  fertilizers 
it  had  contracted  and  agreed  to  manufacture 
and  deliver  to  defendant,  and  the  plaintiff  well 
knew,  at  the  time  it  delivered  the  said  worthless 
stuff  or  dirt,  that  the  same  did  not  contain  and 
was  not  made  and  manufactured  out  of  the  in- 
gredients, substances,  and  materials  called  for 
by  the  contract,  and  that  it  had  knowledge  and 
willfully  used,  in  the  manufacture  of  the  same, 
some  other  cheap  and  worthless  materials  or 
substance  as  the  source  from  which  the  ammonia 
in  said  fertilizer  was  obtained,  and  defendant, 
relying  upon  said  contract,  and  having  no  knowl- 
edge or  means  of  knowledge  other  than  the  rep- 
resentation of  the  plaintiff  as  contained  in  said 
contract,  accepted  the  said  worthless  fertilizer, 
believing  at  the  time  that  the  same  was  what  he 
had  contracted  for,  and  gave  to  the  plaintiff  the 
note  mentioned  in  the  first  cause  of  action. 

(4)  That  the  said  fertiliser  sold  and  delivered 
to  defendant  wai  the  consideration  for  the  said 
note  mentioned  in  the  first  cause  of  action,  but 
defendant  would  not  have  accepted  said  worth- 
less fertilizer,  nor  given  the  said  note  therefor, 
had  he  known  at  the  time  that  the  said  fertilizer 
was  not  what  he  had  contracted  for,  and  that 
the  plaintiff  had  falsely,  fraudulently,  and  de- 
ceitfully misled  him  into  believing  that  the  same 
was  in  eveiy  respect  what  he  had  contracted  for 
and  would  come  up  to  the  guaranteed  analysis, 
when  the  same  did  not  come  up  to  the  analysis 
above  stated,  and  was  not  manufactured  or 
made  of  the  materials  and  substance  contracted 
for,  and  the  said  fertilizer  was  worthless,  and 
the  consideration  for  the  said  note  has  failed, 
and  the  same  is  without  consideration,  as  the 
defendant  has  derived  no  benefit  from  said  fer- 
tilizer, but,  on  the  contrary,  has  been  injured 
by  the  deceit,  false  dealing,  and  deception  of  the 
plaintiff  in  delivering  to  him  a  worthless  article 
as  a  fertilizer,,  when  it  well  knew  defendant  was 
dependent  upon  said  fertilizer  to  raise  a  crop 
during  the  year  1914,  and  defendant  owes  the 
plaintiff  nothing,  and  there  is  nothing  due  and 


owing  on  said  note,  as  the  consideration  for 
said  note  has  failed,  and  said  note  is  without 
consideration  to  support  it,  and  is  nuU  and  void. 

James  W.  Hanahan,  of  Wlnnsboro,  for  ap- 
pellant. 

Glenn  W.  Ragsdale,  of  Wlnnsboro,  for  re- 
sx>ondent. 

WATTS,  J.  This  case  was  tried  before 
Judge  De  Vore  and  a  Jury  at  the  February 
term  of  court,  1918,  for  Fairfield  county. 
After  all  of  the  testimony  was  taken,  his 
honor  directed  a  verdict  for  the  plaintiff. 
After  entry  of  Judgment  thereon,  defendant 
appealed. 

[1]  Exception  1  alleges  error  in  his  honor 
directing  a  verdict,  when  there  was  abundant 
evidence  on  the  question  of  fraud  to  carry 
the  case  to  the  Jury  on  this  issue,  and  also, 
under  the  statute,  the  defendant  could  not 
prove  fraud,  either  as  a  defense  or  by  way 
of  counterclaim.  His  honor  ruled  out  the  evi- 
dence offered  to  show  the  effect  the  fertilizer 
had  on  defendant's  crop,  holding  that  the 
statute  law  of  this  state  provided  an  exclu- 
sive remedy  for  the  sale  of  fertilizers  de- 
ficient in  ingredients  guaranteed  by  analy- 
.sis,  or  short  in  commercial  value,  either  one 
or  both,  and,  having  fixed  a  measure  of  dam- 
ages to  cover  every  possible  deflclencj',  or 
shortage,  this  remedy  must  be  followed.  His 
honor  also  held,  where  there  was  a  deficiency 
or  shortage  in  the  value  of  commercial  fer- 
tilizer, the  measure  of  damage  was  prescrib- 
ed by  statute,  and  that  an  allegation  of  fraud 
by  the  purchaser  could  not  have  the  effect  of 
admitting  testimony  showing  the  results  on 
crops  by  the  use  of  the  fertilizer.  We  see 
no  error  in  this  ruling.  There  was  no  evi- 
dence of  fraud  to  go  to  the  Jury.  The  proof 
was  plain  as  to  how  the  fertilizer  sold  turn- 
ed out,  as  to  the  guaranteed  analysis,  and  its 
shortage  in  value  made  it  only  a  matter  of 
calculation.  This  disposes  of  exceptions  1, 
2,  and  3,  which  are  overruled. 

Exceptions  4  and  5  are  overruled.  We  see 
nothing  in  his  honor's  ruling  whereby  defend- 
ant was  prejudiced. 

Judgment   afilrmed. 

HYDRICK,  J.  I  concur  in  nfflrming  the 
Judgment  on  the  ground  that,  under  the  evi- 
dence, the  verdict  of  any  fair  Jury  would 
have  been  the  same  as  that  directed  by  the 
court  I  agree  with  Mr.  Justice  WATTS  that 
the  evidence  was  not  sufiQcient  to  require  the 
court  to  submit  the  issue  of  fraud  to  the 
Jury. 

[2]  But  I  do  not  concur  in  the  view  that 
the  remedies  and  measure  of  damages  pro- 
vided by  the  statute  for  deficiencies  in  the 
guaranteed  analysis  or  commercial,  value  of 
fertilizers  sold  are  exclusive  of  all  others,  or 
that  the  statute  covers  all  possible  cases  of 
fraud  in  contracts  for  the  sale  of  fertilizers, 
or  all  possible  deficiencies  that  may  arise  in 
the  guaranteed  analysis  or  guaranteed  com- 


S.C.) 


STATE  V.  ROBINSON 


329 


merdal  value  thereof.  The  only  defidency 
proved  was  a  very  slight  shortage  in  the  per- 
centage of  available  ammonia  below  the  guar- 
anteed analysis^  and  for  that  the  proper  al- 
lowance was  made  in  accordance  with  the 
provisions  of  the  statute.  There  was  sub- 
stantial compliance  with  the  contract,  and 
substantial  justice  has  been  done,  and  there- 
fore I  think  the  judgment  should  be  affirmed. 

GAGE,  J.  I  am  of  opinion  there  is  no  evi- 
dence of  fraud,  and  for  that  reason  the  Judg- 
ment ought  to  be  affirmed.  I  express  no  opin- 
ion on  the  other  issue,  because  the  expression 
of  it  would  avail  nothing. 

GARY,  G.  J.  (dissenting).  The  defendant 
pleaded  failure  of  consideration;  also  fraud, 
nnd  a  counterclaim  for  damages.  Paragraphs 
3  and  4  of  the  answer,  which  will  be  report- 
ed, contain  the  allegations  of  fraud.  There 
was  testimony  tending  to  sustain  these  allega- 
tions, but  his  honor,  the  presiding  Judge,  rul- 
ed that  fraud  was  not  a  defense  to  this  ac- 
tion, and  could  not  prevent  a  recovery  upon 
the  notes. 

The  notes  must  be  construed  as  if  the  pro- 
visions of  chapter  34,  article  1,  of  the  Code 
of  Laws  of  1912,  were  embodied  in  them,  as 
a  part  of  the  contract  between  the  parties. 
Phosphate  Ca  v.  Arthurs,  97  S.  C.  358,  81  S.  E. 
663.  In  that  case  it  was  held  that,  if  fer- 
tilizers did  not  come  up  to  weight  and  guar- 
anteed analysis  and  were  not  actually  deliver- 
ed in  kind  according  to  contract,  recitals  in 
n  note  for  the  purchase  price  as  to  the 
weight,  that  each  sack  bore  the  guaranteed 
analysis,  that  it  bore  inspector's  tag,  and  in 
all  respects  complied  with  the  law,  and  that 
the  seller  had  neither  impliedly  nor  express- 
ly warranted  the  effects  on  the  crops,  and  an 
agreement  therein  that  the  buyer  could  not 
hold  the  seller  responsible  for  practical  re- 
sults, were  attempts  to  dispense  with  the 
statutory  requirements,  and  therefore  void. 
That  case  did  not  rest  upon  fraud,  but  upon 
the  ground  that  such  recitals  were  against 
public  policy — citing  the  case  of  McConnell 
V.  Kitchens,  20  S.  O.  430,  47  Am.  Rep.  845. 

We  also  have  cases  directly  in  point  aris- 
ing under  chapter  34,  art.  1,  of  the  Code  of 
Laws  of  1912,  announcing  the  principle  that 
fraud  will  render  a  contract  for  fertilizers 
void,  to  wit:  Germofert  v.  O&stles,  97  S.  O. 
389,  81  S.  E.  666;  G^ermofert  v.  Delleney,  97 
S.  C.  395,  81  S.  E.  667;  Germofert  v.  Scruggs, 
97  S.  C.  396,  81  S.  E.  667.  The  same  prin- 
ciple applies  in  other  cases.  Welborn  v.  Dix- 
on, 70  S.  C.  106,  49  S.  £.  232,  3  Ann.  Gas.  407. 
Indeed,  we  cannot  recall  any  case,  certainly 
in  this  state,  in  which  our  courts  have  held 
that  a  party  perpetrating  a  fraud  was  not  lia- 
ble for  the  conseQuences  of  his  wrongful  act 

For  these  reasons  I  dissent 

FRASER,  J.,  concurs. 


(Ill  S.  C.  487) 
STATE  V.  ROBINSON.     (No.  10162.) 

(Supreme  Court  of  South  Carolina.    Feb.  14, 

1919.) 

Jury  ^=s>90— Disqualifications— Relation- 
ship—"Abuse  OF  DiSCBBTION." 
It  was  an  abuse  of  discretion  to  retain  a 
jnror,  in  a  prosecution  for  forgery  of  a  tax 
receipt  for  state  and  county  taxes,  who  was 
the  nephew  of  the  county  treasurer,  who  had 
signed  the  warrant  of  arrest  and  upon  whose 
testimony  conviction  largely  rested;  "abuse  of 
discretion"  being,  not  a  term  of  reproach,  but 
simply  meaning  manifest  error. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Abuse 
of  Discretion.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Jasper  County;  James  E.  Peurifoy, 
Judge. 

W.  J.  Robinson  was  convicted  of  forgery, 
and  he  appeals.  Reversed,  and  new  trial 
ordered. 

J.  W.  Vincent,  of  Hampton,  for  appellant 
George  Warren,  Sol.,  of  Hampton*  for  the 
State. 

FRASE2R,  J.  The  facts  are  stated  in  the 
case,  and,  as  it  is  short,  the  entire  case  is 
quoted. 

"The  defendant  was  tried  and  convicted  of 
forgery  by  a  jury  on  July  8, 1918,  at  Ridgelan^, 
S.  C;  the  specific  charge  being  the  forgery  of 
a  tax  receipt  of  state  and  county  taxes. 

**The  jury  were  put  on  their  voir  dire.  J.  A. 
Nettles  was  called  and  examined  as  a  venir<eman 
by  the  court  as  to  his  relationship,  and  he 
stated  among  other  things  that  he  was  related 
to  J.  S.  Berg,  the  county  treasurer  and  a  wit- 
ness for  the  state,  who  signed  the  warrant  for 
the  arrest  of  defendant  and  on  whose  testimony 
the  conviction  largely  rested;  the  relationship 
being  nephew.  The  defendant  asked  that  he 
be  excused  by  the  court  for  this  cause,  but  the 
presiding  judge  refused  to  do  this,  and  the  de- 
fendant used  one  of  his  peremptory  challenges 
to  reject  this  juror,  which  peremptory  challenges 
were  exhausted  before  the  jury  was  completed, 
and  the  defendant  contends  that  the  last  thr^ 
jurors  were  particularly  objectionable  to  him. 

'*The  defendant,  upon  conviction,  was  sentenc- 
ed by  the  court  to  pay  a  fine  of  $1  and  serve 
upon  the  public  works  for  a  period  of  one  year. 

"The  defendant  served  notice  of  intention  to 
appeal  to  this  court  and  was  released  under 
Dond. 

"Exception. 

"(1)  His  honor  erred  and  abused  his  discre- 
tion in  not  causing  the  juror  J.  A.  Nettles  to 
stand  aside  on  motion  of  defendant,  it  appear- 
ing that  he  was  a  nephew  of  the  chief  prosecu- 
tor; it  being  submitted  that  the  defendant 
should  not  have  been  required  to  exhaust  one 
of  his  peremptory  challenges  to  dismiss  this 
juror,  in  view  of  the  dose  relationship  of  the 
juror  to  the  chief  prosecuting  witness.*' 
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In  the  case  of  State  t.  MaUoy,  01  S.  C. 
429,  74  S.  E.  988,  it  was  held  that  it  was  suffl- 
dent  to  quash  an  indictment  found  by  a 
grand  Jury  that  one  of  the  Jury  commission- 
ers was  the  father  of  one  of  the  boys  for 
whose  killing  the  defendant  was  indicted; 
that  the  grand  Jury  so  drawn  could  not  even 
bring  in  an  indictment  for  the  killing  of  the 
boy  who  was  not  related  to  the  prosecuting 
witness,  both  being  killed  at  the  same  time. 
It  is  true  that  the  fitness  of  a  Juror  is  with- 
in the  discretion  of  the  trial  Judge,  yet  abuse 
of  discretion  is  not  a  term  of  reproach,  but 
simply  means  manifest  error. 

We  think  it  was  manifest  error  to  require 
the  appellant  to  go  to  trial  with  a  Juror  who 
was  so  closely  related  to  the  prosecuting 
witness,  and  that  prosecuting  witness  "on 
whose  testimony  the  conviction  largely 
rested/* 

It  is  also  true  that  this  Juror  did  not  stt 
in  the  case,  but,  to  exclude  him,  it  required 
the  defendant  to  exhaust  his  challenges  and 
have  his  case  heard  by  another  objecttonable 
Juror. 

The  Judgment  is  reversed,-  and  a  new  trial 
ordered. 

HYDRIGK,  WATTS,  and  GAGJbi*  JJ^  con- 
cur. 


<111  S.  C.   405) 

SPIGENER  et  al.  v.  SEABOARD  AIR  LINE 
RT.  et  al.    (No.  10142.) 

(Supreme  Court  Of  South  Orolina.     Jan.  28, 

1919.) 

1.  Dismissal  and  Nonsuit  «=»2«— Dismissal 
OF  One  Defendant. 

In  an  action  against  a  carrier  and  Pullman 
Company  for  leaving  a  sick  passenger  at  the 
station  after  having  been  notified  of  her  inten- 
tion to  board  a  Pullman,  it  was  not  error,  as 
against  the  railway,  to  dismiss  as  to  the  Pull- 
man Company,  although  uotice  through  the 
Pullman  employes  of  the  passenger's  intention 
to  board  had  been  given  the  carrier;  plaintiff 
not  relying  alone  on  such  notice,  but  upon  actual 
notice  to  the  railway's  agents. 

2.  Carbiebs  «s=>278(1)— Cabbiaqb  of  Passen- 
GEBs— Questions  fob  Juby. 

In  an  action  against  a  carrier  for  leaving  a 
sick  passenger  at  the  station  after  having  no- 
tice that  she  intended  to  board  the  train,  wheth- 
er sufficient  notice  was  given  the  ticket  agent 
of  the  sickness  of  plaintiff  so  as  to  require  his 
assistance  held  for  the  jury. 

3.  Cabbiebs  ^=»278(1)  —  Cabbiaqe  of  Pas- 

BENGERa— BOABDINQ    TBAINS    —    QUESTIONS 
FOB   JUBT. 

Where  a  conductor  of  a  passenger  train 
knew  he  had  left  behiud  a  passenger  who  intend- 
ed to  board  the  train  at  the  station,  it  was  a 
question  for  the  jury  whether  it  was  his  duty  to 
go  back  to  the  station  for  such  passenger. 


4.  BiASTEB  AND  Skrvant  ^=»333  —  Vbbdict 

AND     JUDOMENT— OODBFBNDANT»— DaMAOSS 

—Amount. 

In  an  action  by  a  passenger  against  a  car- 
rier, its  employes,  and  a  Pullman  Company  for 
being  left  at  the  station  when  intending  to  board, 
it  was  not  improper  to  return  a  verdict  and  to 
enter  judgment  for  a  larger  amount  against 
the  carrier  than  against  its  servants. 

6.  Masteb  and  Sebvant  ^=»333  —  Vesdict 
AND  Juoombnt— Sebvant  as  Joint  Defend- 
ant. 

Where  a  servant  is  united  with  a  master  in 
an  action  for  damages  for  tort,  and  the  tort 
was  that  of  the  servant  alone,  a  verdict  and 
judgment  against  the  master  alone  cannot  stand, 
but,  if  other  servants  are  involved,  the  jury 
might  find  that  the  tort  was  committed  by  them 
and  may  find  against  the  master  alone. 

6.  Cabboebs  «s»266— Cabbiaok  of  Passen- 
oebs  —  Notice  of  Intention  to  Boabo 
Tbain. 

In  an  action  against  a  carrier  for  leaving 
an  intending  passenger  at  the  staticxi,  a  verdict 
for  plaintiff  was  not  improper  because  no  no- 
tice that  the  passenger  was  ill  was  given  the 
railroad  company  before  the  train  left  the  sta- 
tion, when  it  appeared  that  it  had  sufficient 
notice  after  the  train  left  and  while  they  might 
still  have  gone  bade 

7.  CABBiEBa  ^=»277(5)— Passenoebs-^fpob- 
tunity  to  Boabd  Tbain— Punitive  Dam- 

AOEa 

In  an  action  against  a  carrier  for  leaving 
a  passenger  at  the  station  knowing  that  she  was 
sick  and  intended  to  board  the  train,  a  verdict 
of  $5,O0Q  punitive  damages  was  not  excessive. 

8.  Appeal  and  Ebbob  ^=>207— Objectionb 
Below— Abgument  of  Counsel. 

Where  no  objection  to  the  arguments  of 
counsel  is  made  at  trial,  the  question  will  not  be 
reviewed  on  apk>eal. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  R.  W.  Memminger, 
Judge. 

Action  by  Sallie  Glass  Spigener  and  an- 
other against  the  Seaboard  Air  Line  Railway 
and  others.  Judgment  for  plalntifts,  and  de- 
fendants appeal    Afllrmed. 

Lyles  &  Lyles,  of  Columbia,  for  appellants. 

Tompkins,  Bamett  &  McDonald,  Barron, 
McKay,  Frierson  &  Moffatt,  and  W.  H.  Cobb, 
all  of  Columbia,  for  respondents. 

FRASBR,  J.  It  will  not  be  necessary  to 
go  into  the  minute  details  set  out  in  the  case. 
A  general  statement  is  enough  in  this  court 

The  plaintiff  Mrs.  SalUe  Glass  Spigener 
lived  with  her  husband  near  Allendale,  in 
this  state.  She  formerly  lived  in  Columbia, 
and  Dr.  Watson,  of  Columbia,  has  been  her 
family  physician  all  of  her  life.  Mrs.  Spig- 
ener was  in  delicate  health  and  was  under 
the  care  of  Dr.  Watson.    In  the  afternoon  of 
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tbe  dOth  of  May,  1016»  Mrs.  Spigener  was 
taken  sick,  and,  being  apprehensive  of  a  se- 
rious and  dangerous  attack,  communicated, 
through  her  husband,  over  the  phone,  with 
Dr.  Watson  in  Columbia.  Dr.  Watson  ad- 
vised that  Mrs.  Spigener  be  brought  to  Co- 
lumbia immediately.  The  Southern  train 
from  Allendale  to  Columbia  had  already  left, 
and  plaintiffs  found  that  there  was  a  train 
on  the  Seaboard  Railway  that  would  pass 
Fairfax,  a  station  on  said  road,  about  8 
o'clock  p.  m.  Fairfax  was  about  18  miles 
away.  Mr.  J.  Sims  Spigener,  one  of  the 
plaintiffs,  Mr.  Bryan,  a  neighbor  of  the  plain- 
tiffs, Mr.  J.  Victor  Spigener,  and  a  trained 
nurse  went  with  Mrs.  Spigener  to  Fairfax. 
The  party  arrived  at  Fairfax  about  20  min- 
utes before  the  traio.  Mr.  J.  Sims  Spigener, 
the  husband  of  Mrs.  Spigener,  bought  three 
tickets  to  Columbia — one  for  Mrs.  Spigener, 
one  for  the  trained  nurse,  and  one  for  him- 
self. Mr.  Spigener  also  asked  for  Pullman 
tickets  for  the  three.  The  agent  who  sold 
the  tickets  for  the  railroad  said  he  did  not 
represent  the  Pullman  Company,  but  the 
Pullman  Company  would  sell  the  Pullman 
tickets  on  the  train. 

It  seems  that  it  is  the  rule  at  Fairfax  for 
motor  and  other  vehicles  to  stop  on  one  side 
of  the  railroad  track,  while  passengers  em- 
bark and  disembark  on  the  other  side.  Mr. 
Spigener  asked  for,  and  obtained,  permission 
from  the  railroad  agent  to  run  his  automo- 
bile near  to  the  passenger  side  of  the  rail- 
road track.  The  reason  given  for  this  in- 
fraction of  the  ordinary  rule  was  that  the  au- 
tomobile contained  a  sick  lady,  and  it  was 
very  desirable  to  get  the  car  and  its  sick  oc- 
cupant as  near  the  coach  as  practicable. 
When  the  train  came  it  stopped,  before  it 
reached  the  station,  at  a  water  tank,  and 
then  moved  up  to  the  station ;  the  Pullman, 
however,  being  some  distance  from  the  sta- 
tion. The  agent  of  the  railroad  checked  the 
plaintiffs  trunk  to  Columbia.  The  plaintiffs 
had  two  suit  cases,  containing  articles  tliat 
would  be  necessary  in  the  emergency.  When 
the  train  stopped  at  the  station,  Mr.  Spig- 
ener asked  a  train  official  about  the  Pullman. 
He  was  told  that  the  Pullman  was  closed. 
Mr.  Victor  Spigener  took  the  two  suit  cases 
and  went  back  to  the  Pullman,  which  he 
found  open,  and  put  the  suit  cases  on  the 
Pullman.  The  train  started,  and  the  Pull- 
roan  conductor  told  Mr.  Victor  Spigener  to 
get  on  the  Pullman,  as  the  train  was  probably 
•pulling  the  cars  up  further  to  the  station. 
Finding,  however,  that  the  train  was  not  go- 
ing to  stop,  Mr.  Spigener  got  off  of  the  train. 
When  the  train  arrived  at  the  station,  the 
agent,  the  defendant  Brooks,  went  to  the 
baggage  car  to'  superintend  the  taking  off  and 
putting  on  of  the  trunks.  There  is  evidence 
tbat,  when  the  flagman  gave  the  signal  to 
start  the  train,  he  was  told  that  there  was  a 
sick  lady  to  go  on  the  train,  and  that  the 


flagman  or  brakeman  told  the  train  conduc- 
tor. The  Pullman  conductor  promptly  went 
forward  to  find  the  train  conductor  to  inquire 
about  his  passengers.  He  found  him  and 
asked  for  his  passengers.  The  train  conduc- 
tor told  the  Pullman  conductor  that  there 
were  no  Pullman  passengers.  The  Pullman 
conductor  then  told  him  of  the  two  suit  cases. 
There  was  evidence  that  the  train  was  then 
in  a  ''stone's  throw'*  of  the  Fairfax  station. 
The  train  conductor,  the  defendant  Rhodes, 
replied,  '*If  we  have  left  any  one,  we  will 
hear  from  it  at  Denmark."  Denmark  was  an 
hour's  ride  away;  two  hours  running  back- 
wards or  a  delay  of  three  hours.  There  is 
testimony  that  Mrs.  Spigener  suffered  great 
nervous  shock  when  she  found  that  she  had 
been  left,  and  continued  to  suffer  intense  bod- 
Uy  pain  until  she  got  to  Columbia  the  next 
morning.  Complaint  was  at  once  made  to  the 
station  agent,  who  took  up  the  matter  with 
the  head  officials  of  the  road.  The  only  con- 
cession that  was  made  was  that,  if  the  train 
could  be  stopped  before  it  reached  Denmark, 
it  would  go  back  to  Fairfax  for  Mrs.  Spig- 
ener. There  is  evidence  that  Mrs.  Spigener 
lost  an  Infant  child  by  premature  birth  by 
reason  of  the  delay,  and  that  she  received  by 
reason  of  her  sufferings  serious  injury  to  her 
physical  and  nervous  constitution,  which 
would  be,  in  all  probability,  permanent. 
There  was  evidence  that  the  defendant  could, 
at  small  cost,  have  sent  out  an  extra  engine 
and  coach  from  Savannah  that  would  have 
taken  Mrs.  Spigener  to  Columbia,  with  only 
a  reasonable  delay.  Nothing  was  done  to  re- 
lieve the  situation,  and  Mrs. ,  Spigener  was 
required  to  go  to  a  hotel  and  wait  for  the 
next  train.  This  delayed  her  about  six  or 
seven  hours. 

This  suit  was  brought  against  the  railway, 
the  station  agent,  the  train  conductor,  and 
the  Pullman  Company. 

At  the  close  of  the  testimony,  the  defend- 
ant the  Pullman  Company  moved  for  a  di- 
rection of  a  verdict  in  its  behalf.  The  plain- 
tiffs consented,  and  the  other  defendants 
stated,  "We  are  not  interested  in  the  mo- 
tion," but  stated  that  their  position  was  that, 
because  of  notices  given  to  the  Pullman  em- 
ployes, it  was  claimed  as  one  of  the  acts  of 
negligence  for  which  the  Seaboard  Air  Line 
Railway  was  responsible  to  plaintiffs  and  the 
Seaboard  Air  Line  Railway  might  be  enti- 
tled to  have  the  Pullman  Company  answer 
over  to  it 

The  verdict  was  $20,000  for  actual  dam- 
ages and  $5,000  punitive  damages  against  the 
Seaboard  Air  Line  Railway  Company,  and 
$1,250  for  punitive  damages  each  against  the 
defendant  Brooks  and  Rhodes. 

From  the  judgment  entered  on  this  verdict, 
the  three  defendants  apiiealed.  Subsequent- 
ly the  defendants  Brooks  and  Rhodes  moved 
to  be  allowed  to  abandon  their  appeals.  This 
motion  is  granted. 
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There  are  17  exceptions  by  the  Railway 
Company,  but  in  argument  they  have  been 
reduced  to  7.  They  will  be  considered  as 
they  are  stated  in  the  argument 

[1]  Point  1: 

"That  it  was  error,  after  the  testimony  had 
been  introduced  as  to  the  notice  given  through 
the  employes  of  the  Pullman  Company  and  the 
arguments  had  thereon,  to  dismiss  the  Pullman 
Company  from  the  suit  and  leave  the  jury  to 
find  a  verdict  for  damages  against  the  Seaboard 
Air  Line  Railway  on  account  of  such  notice.^ 


*f 


This  cannot  be  sustained.  The  plaintiffs 
relied  upon  notice  given  to  the  station  agent, 
the  flagman,  the  railway  conductor,  while 
standing  between  the  coaches,  and  the  notice 
given  to  the  railway  conductor  by  the  Pull- 
man conductor,  in  the  thoroughfare  coach. 
It  was  the  actual  notice  given  to  the  railway 
conductor,  and  not  the  imputed  notice  to  the 
Pullman  conductor. 

[2]  II.  Point  2: 

"That  the  notice  given  to  the  ticket  agent  of 
the  sickness  of  the  plaintiff  Mrs.  Spigener  was 
not  of  such  a  character  as  to  require  assistance 
at  his  hands." 

This  cannot  be  sustained.  It  may  be  that 
the  notice  did  not  require  manual  assistance 
in  getting  on  the  train,  but  the  rule  required 
the  conductor  to  obey  the  orders  of  agents  or 
yardmasters  while  at  stations.  The  station 
agent  could  have  rendered  valuable  assist- 
ance in  requiring  the  conductor  to  stop  long 
enough  and  at  a  suitable  place  to  enable  the 
sick  lady  to  entrain.  It  was  for  the  jury  to 
say  what  kind  of  assistance  was  necessary 
under  the  circumstances.  A  mere  notice  to 
the  railway  conductor  that  there  was  a  sick 
lady  at  ^e  station  to  get  on  the  train  might 
have  been  very  valuable  assistance.  The  rec- 
ord shows  that,  when  the  train  arrived  at 
the  station,  the  station  agent  did  not  tell  any 
official  on  the  train  that  there  was  a  sick 
lady  there  to  take  the  train.  The  issue  was 
real  and  properly  submitted  to  the  jury. 

[3]  III.  Point  3: 

"That  it  was  not  the  duty  of  the  conductor, 
under  the  circumstances  proven,  to  run  the 
train  back  to  Fairfax,  after  it  had  left  the  sta< 
tion,  to  take  up  the  plaintiff,  Mrs.  Spigener.' 
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This  point  cannot  be  sustained.  There 
was  evidence  that  the  conductor  knew  he  had 
left  a  passenger  while  he  was  within  "a 
stone's  throw  of  the  station,"  and  there  was 
no  evidence  that  the  conductor  would  have 
violated  any  rule  by  going  back.  His  honor 
told  the  jury  that  it  was  sometimes  improper 
to  go  back.  The  facts  were  before  the  Jury, 
and  It  was  a  question  for  them. 

[4]  IV.  Point  4: 

"Our  fifth,  sixth,  seventh,  fifteenth,  sixteenth, 
and  seventeenth  exceptions  all  make  the  point 
that  it  was  error  for  his  honor,  the  circuit  judge, 
CO  instruct  the  jury  that  they  might  find  a  verdict 
for  actual  damages  against  the  railway  company 


without  finding  a  verdict  for  the  same  amount, 
or  any  part  thereof,  against  the  servants  of  the 
company,  parties  to  the  cause  before  the  court, 
for  whose  conduct  the  railway  company  is  held 
liable,  and  also  that  in  finding  for  punitive  dam- 
ages they  might  find  a  larger  amount  against  the 
railway  company  than  against  its  servants  who 
caused  the  injury." 

[8]  Where  a  servant  is  united  with  the 
master  in  an  action  for  damages  for  tort, 
and  the  allegation  and  proof  shows  that  the 
tort  complained  of  was  the  tort  of  this  serv- 
ant alone,  then  a  verdict  against  the  master 
alone  cannot  stand,  because,  if  this  servant 
did  not  commit  the  tort  complained  of,  then 
there  was  no  tort,  and  a  verdict  against  the 
master  alone  cannot  stand.  If,  however,  oth- 
er  servants  are  involved,  jthe  jury  may  find 
that  the  tort  was  committed  by  other  serv- 
ants and  find  against  the  master  alone,  and  a 
verdict  against  the  master  alone  can  stand. 

There  was  evidence  that  the  flagman,  who 
gave  the  signal  to  proceed,  was  told  that 
there  was  a  sick  lady  to  go  on  that  train. 
There  was  also  evidence  that  those  in  charge 
of  the  transportation  at  the  head  office  were 
notifled,  and  they  gave  no  assistance  and 
held  out  no  effective  hope  of  relief.  A  larger 
amount  was  given  against  the  railway  than 
against  the  station  master  and  the  railway 
conductor.  The  latter  had  only  a  few  min- 
utes consideration  to  determine  what  to  do. 
The  former  had  ample  time,  and  the  only  re- 
lief they  offered  was  the  one  they  must  have 
known  would  prove  in^ectual.  The  trans- 
portation department  had  ample  opportunity 
to  learn  the  exact  status  and  the  danger  of 
a  delay,  yet  did  nothing  to  relieve  the  situa- 
tion. The  jury  might  have  concluded  that 
injury  to  the  plaintiff  might  have  been  tem- 
porary only,  if  relief  had  been  given  within  a 
reasonable  time,  but  that  the  long  delay  pro- 
duced the  injury  that,  according  to  some  of 
the  testimony,  proved  to  be  permanent  It  is 
one  spirit  that  does  a  wrong  and  another  to 
refuse  to  make  reasonable  effort  to  avoid  the 
consequences  of  the  wrong  already  done. 

The  difference  in  the  amount  of  the  ver- 
dicts is  not  legal  ground  to  set  them  aside. 

[6]  v.  Points: 

"That  on  the  motion  for  a  new  trial  his  honor 
the  presiding  judge  should  have  held  that  there 
was  no  notice  brought  home  to  the  railroad  com- 
pany before  the  train  had  left  Fairfax  that  the 
plaintiff  Mrs.  Spigener  was  suffering  from  any 
special  or  peculiar  condition;  and  that  thero 
was  no  evidence  of  any  damages  suffered  from 
other  cause  except  from  her  special  and  peculiar 
condition,  and  therefore  the  verdict  should  have 
been  set  aside." 

There  was  evidence  that  they  had  notice 
enough  after  the  train  left,  and  while  they 
might  still  have  given  relief,  and  did  not 
do  so. 

[7]  VI.  Point  6: 

"That  there  was  no  evidence  of  willfulness, 
wantonness,    recklessness,    or   gross   negligence 
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on  the  part  of  the  agents  and  aeirants  of  the 
Seaboard  Air  line  Railway,  and  that  the  ver- 
dict for  $5,000  punitive  damages  should  have 
been  set  aside,  and  was,  moreover,  excessive.*' 

The  amount  of  the  verdict  was  a  question 
for  the  circuit  Judge.  Enough  has  been  said 
to  show  that  there  was  abundant  evidence  of 
a  willful  tort. 

[8]  VII.  Point  7: 

"Because,  upon  the  motion  for  a  new  trial,  his 
honor,  the  circuit  judge,  should  have  held  that 
the  counsel  for  the  Pullman  Company  so  ad- 
dressed the  jury  as  to  unfairly  prejudice  them 
against  the  Seaboard  Air  Lone  Railway,  and 
should  have  set  aside  the  verdict  for  that  rea- 
son. 


t» 


There  was  no  objection  made  at  the  hear- 
ing, and  it  was  too  late  afterwards. 
The  judgment  is  affirmed. 

HYDRICK  and  GAGE,  JJ.,  concur. 
GARY,  O.  J.,  and  WATTS,  J.,  did  not  sit 
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STATE  v.  STONE.      (No.  10170.) 

•(Supreme  Court  of  South  Carolina.     Feb.  25, 

1919.) 

1.  Husband  and  Wife  ^=>304  —  Abandon- 
ment OP  WlKE. 

Where  a  husband  abandons  his  wife,  de- 
stroys his  home,  and  provides  no  other  place  for 
her,  his  failure  to  supply  her  with  necessaries 
at  the  place  where  circumstances  compel  her  to 
live  constitutes  a  violation  of  Cr.  Code  1912, 
f  697,  making  inexcusable  abandonment  a  mis- 
demeanor. 

2.  CRiifiNAL  Law  ^=»108(1)— Venue  op  Pbos- 

ECUTION— ABANDONICENT  OF  WiFE. 

Where  a  husband  by  his  conduct  compels  his 
wife  to  leave  him,  and  she,  of  necessity,  seeks 
a  home  in  another  county,  his  prosecution  for 
failure  to  support  in  violation  of  Cr.  Code 
1912,  (  697,  was  properly  instituted  In  such 
«ther  county. 

Hydrick,  J.,  dissenting. 

Appeal  trom  General  Sessions  Circuit 
Court  of  Lexington  County;  J.  W.  De  Vore, 
Judge. 

Defendant  £*rank  Stone  was  Indicted  for 
abandoning  his  wife,  £)^a  Stone.  Defend- 
ant's motion  to  dismiss  was  granted,  and  the 
State  appeals.    Judgment  reversed. 

George  B.  Tlmmerman,  of  Lexington,  for 
the  State. 

C  Bl  Sawyer,  of  Aiken,  and  O.  M.  Bflrd, 
4ft  Lexington,  for  respondent 


FRASBR,  J.  The  re^ondent,  Frank 
Stone,  was  indicted  under  section  697,  Crim- 
inal Code  of  South  Carolina,  for  abandoning 
and  failing  to  supply  the  actual  necessities 
of  life  to  hl9  wife,  Bva  Stone.  The  section 
is: 

**MUdemeanor  for  Husband  to  Fail  to  Support 
Wife  and  Children. — ^Any  able-bodied  man  who 
shall,  without  just  cause  or  excuse,  abandon  or 
fail  to  supply  the  actual  necessities  of  life  to 
his  wife  or  to  his  minor,  unmarried  child  or 
children  dependent  upon  him,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  imprisoned  for  a  term  not  ex- 
ceeding one  year,  or  be  liable  to  a  fine  not  ex- 
ceeding two  hundred  dollars:  Provided,  that 
if  he,  either  before  or  after  conviction,  shall 
give  bond,  with  one  or  more  sureties,  approved 
by  the  clerk  of  the  court,  in  the  sum  of  not  less 
than  $300,  conditioned  upon  hia  supporting  and 
maintaining  his  said  wife  or  said  minor  un- 
married child  or  children,  he  «ihall  not  be  im- 
prisoned or  the  fine  imposed  until  the  condition 
of  said  bond  is  broken." 

The  defendant  and  his  wife  lived  together 
for  a  short  time  only.  Stone  lives  In  Aiken 
county,  near  the  Lexington  county  line,  and 
was  married  there.  His  wife,  before  her  mar- 
riage, lived  with  her  father  in  Lexington 
county.  On  account  of  the  disagreement  be- 
tween them.  Stone  left  his  home  In  Aiken 
county  and  told  his  wife  he  did  not  intend  to 
live  with  her  any  longer.  He  sent  to  the 
house  and  had  it  stripped  of  everything,  even 
the  stove  and  cooking  utensils  which  she 
was  using  at  the  time  to  prepare  her  dinner. 
Having  nowhere  else  to  go,  Mrs.  Stone  went 
across  tlie  county  line  to  live  with  her  father. 

The  evidence  tends  to  show  that  Stone  has 
not  returned,  nor  offered  to  return,  to  his 
wife,  or  to  provide  a  home  for  her  anywhere, 
and  avows  his  Intention  not  to  do  so. 

The  indictment  in  this  case  was  given  out 
in  Lexington  county.  The  defendant  moved 
to  dismiss  the  proceedings,  on  the  ground  that 
the  court  of  general  sessions  of  Lexington 
county  was  without  Jurisdiction  to  try  the 
case,  because  tl\e  offense,  if  any,  was  commit- 
ted In  Aiken  county. 

The  presiding  judge  held  that  the  court 
in  Lexington  county  was  without  Jurisdiction 
and  dismissed  the  oase.  E^m  this  ruling  the 
state  appealed. 

[1,2]  Abandonment  may  be  one  act,  or  a 
continuing  act,  according  to  circumstances. 
The  offense  is  made  by  the  statute  a  continu- 
ing offense.  While  it  is  ordinarily  true  that 
a  husband  Is  only  required  to  furnish  the  ne- 
cessities of  life  at  his  place  of  residence,  yet, 
if  he  destroys  his  home  and  provides  no  other 
place  where  she  can  live,  then,  from  the  ne- 
cessity of  the  case,  she  must  live  where  she 
can  live,  and  the  place  where  she  can  live  Is 
the  place  where  he  must  provide  for  her. 
Mrs.  Stone  found  a  Iiome  In  Lexington  county 
and  It  was  his  failure  to  supply  the  necessi- 
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ties  in  Lexingtoo  that  was  ia  Tiolatlon  of 
the  statute. 
The  Judgment  is  reversed. 

GARY,  O.  J.,  and  WAITS  and  GAGi;  JJ., 

concur. 
HYDRIGK,  J.,  dissenting. 


(Ill  S.  C.  4a7) 

CREED  T.  NATIONAL  FIRE  INS.  CO.,  OF 
HARTFORD,  CONN.    (No.  10165.) 

(Supreme  Court  of  South  Carolina.     Feb.  22, 

1919.) 

Insubance  €=9213  —  Foe  Insxtbance— As- 
bionmbnt  of  poliot— right  of  asbionob. 

Where  policy  insured  plaintifirB  house  for 
$S00,  and  his  personalty  for  $700,  and  plaintiff, 
after  he  sold  the  house,  assigned  his  interest 
**as  owner  of  property  covered, "  he  could  not 
recover  for  loss  of  personalty,  although  he  was 
admittedly  still  the  owner  of  the  personalty. 

Appeal  from  CkMnmon  Pleas  Circuit  Court 
of  Kershaw  County;  R.  W.  Memminger, 
Judge. 

Action  by  J.  E.  Creed  against  the  National 
Fire  Insurance  Company,  of  Hartford,  Conn. 
Judgment  for  plaintiff,  and  defendant  ap- 
I)eals.    Reversed. 

John  M.  Robinson,  of  Charlotte,  and 
Douglas  McKay,  of  Columbia,  for  appellant 

L.  A.  Wittkowsky,  of  CSamden,  for  respond- 
ent. 

GAGE,  J.  Action  on  a  policy  of  insurance 
against  loss  by  fire;  verdict  for  the  plain- 
tiff; appeal  by  the  defendant  There  are 
five  exceptions,  but  if  one  fundamental  issue 
of  law  shall  be  detenmined  for  the  defend- 
ant, that  ends  the  cause. 

Creed  had  a  house,  and  In  it  personal 
property.  He  made  a  contract  with  the 
National  Fire  Insurance  CTompany,  whereby, 
for  a  single  premium  of  $30  paid  by  Greed 
to  the  company,  the  company  insured  against 
loss  by  fire  the  house  for  9800,  and  the  per- 
sonal property  for  $700.  Creed  sold  the 
house,  and  assigned  to  his  vendee  the  con- 
tract of  insurance  and  in  these  words: 

"The  interest  of  J.  E.  Creed  as  owner  of 
property  covered  by  this  policy  is  hereby  as- 
signed to  Camden  Wholesale  Grocery  Company 
subject  to  the  consent  of  the  National  Fire  In- 
surance Company,  of  Hartford. 

''Dated  December  17,  1912.    J.  E.  Creed." 

The  company  consented  to  the  assignment 
and  in  these  words: 


by  this  policy,  be  assigned  to  Camden  Whole- 
sale Grocery  Company. 
"Dated  Dec.  17,  1912.        J.  A.  McCaskeO.' 


f» 


««r 


*The  National  BHre  Insurance  0>mpany,  of 
Hartford,  hereby  consent  that  the  interest  of 
J.  E.  Creed,  as  owner  of  the  property  covered 


The  circuit  court  was  of  the  opinion 
that  if  Creed  was  owner  of  the  personal 
property  when  the  fire  burnt  it,  then  he 
ought  to  recover  on  the  contract 

It  is  admitted  *in  the  case  that  Creed  was 
owner  of  the  personalty;  and  his  counsel 
contended  before  us  that  no  fact  was  In  issue, 
and  that  court  ought  to  have  directed  a 
verdict  for  the  plaintiff.  The  issue  of  law 
therefore  is,  does  that  fact,  under  the  con- 
tract he  made  and  under  the  assignment  of 
the  contract,  entitle  him  to  recover?  It  is 
a  question  of  contract;  the  parties*  rights 
and  liabilities  are  fixed  by  the  contract 

For  $36  the  company  agreed  to  pay  Creed 
$800  for  the  house  and  $700  for  the  person- 
alty in  the  event  of  loss  by  fire. 

It  is  true  that  had  Creed  not  assigned  the 
policy,  then,  in  the  event  the  house  had  not 
been  burned,  but  the  personalty  had  been 
burned,  then  in  that  event,  CJreed  might  re- 
cover for  the  loss  of  the  personalty;  the  con- 
tract, by  necessary  construction,  so  reads. 
But  when  Creed  assigned  the  policy  he 
assigned  his  whole  contract;  the  word  of 
the  assignment  so  expressly  run,  and  there 
is  no  pretense  that  he  intended  to  do  other- 
wise. 

The  testimony  is  not  that  Creed  reserved 
or  intended  to  reserve  for  himself  so  much 
of  the  contract  as  related  to  personalty,  but 
only  that  he  did  not  sell  the  personalty 
when  he  sold  the  house.  Creed  bad  at  the 
time  of  the  fire  no  contract  with  the  com- 
pany, and  he  therefore  has  now  no  right  to 
recover. 

A  verdict  for  the  defendant  ought  to  have 
been  directed,  and  must  yet  be. 

Judgment  reversed. 

HYDRIOK     and    FRASER,    JJ.,    concar. 
GARY,  a  J^  and  WAOTTS,  J.,  did  not  ait 


(111  a  C.  481) 
SOTILLE  V.  STOKES.     (No.  10106.) 

(Supreme  Court  of  South  Carolina.     Feb.  22, 

1919.) 

1.  Sales  ^=»348(1)— Breach  of  Contbact— 
Mkasubx  or  Daicaobs. 

Where  defendant  purchased  a  defective  au- 
tomobile on  the  agreement  of  the  seller  to  re- 
pair same,  and  the  seller  sues  for  the  price, 
the  buyer  is  entitled  to  a  deduction  of  the  cost 
of  repairs  which  the  seller  failed  to  make. 

■ 

2.  Damages  ^=>4<K1)  —  Loss  of  Profits  — 
Spbcolativs  Profits. 

There  can  be  no  recovery  for  lost  profits 
for  interference  with  bnsin'ess,  where  such  prof- 
its are  entirely  speculative. 
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Appeal  from'  Common  Pleas  Circuit  Court 
of  Richland  County;   M.  S.  Wlialey,  Judge. 

Action  by  Santo  SotiUe^  doing  bufiiness  bb 
the  Sotille-Cadiilac  Company,  against  A.  B(L 
Stokes.  From  a  verdict  and  judgment  for 
the  defendant,  plaintiff  appeal&  Reversed, 
and  new  trial  ordered. 

Nettled  &  Tobias,  of  Columbia,  for  appel- 
lant James  S.  Yemer,  of  Columbia,  for  re- 
spondent 

FRASER,  J.  This  is  an  action  by  the 
plaintiff  to  recover  judgment  oq  three  promis- 
sory notes,  aggregating  $500,  given  for  the 
credit  portion  of  the  purchase  money  of  a 
Cadillac  automobile.  The  defendant  set  up 
that  the  automobile  was  unfit  for  use,  and 
asked  a  resdssioh  of  the  contract  of  sale 
and  damages  for  a  breach  of  warranty.  At 
the  trial  the  defendant  was  required  to  elect 
as  to  whether  he  would  rely  on  rescission  or 
breach  of  warranty,  and  he  elected  to  rely 
on  breach  of  warranty.  At  the  dose  of  the 
testimony,  the  plaintiff  moved  for  a  nonsuit 
as  to  breach  of  warranty.  This  motion  was 
refused.  The  jury  found  the  following  ver< 
diet: 

"We  find  for  the  defendant  five  hundred 
($600.00)  dollars." 

Under  the  instructions  of  the  oourt  that 
canceled  the  notes,  gave  the  automobile  to 
the  defendant  and  a  judgment  -  against  the 
plaintiff  for  $500.  The  court  reduced  the  ver* 
diet  to  $150. 

There  is  no  dispute  as  to  the  cardinal  facts 
of  the  case.  There  was  a  charge  of  fraud  in 
the  answer,  but  there  was  no  evidence  to 
sustain  it  Indeed  the  defendant  said  on  the 
witness  stand: 

*'Q.  Tou  do  not  think  Mr.  Smith  [the  sales 
agent]  tried  to  deceive  you,  do  you?  A.  I  do 
not  think  so." 

The  court  calls  attention  of  litigants  to  a 
too  free  use  of  the  charges  of  fraud.  Fraud 
should  not  be  charged,  unless  there  is  proof 
of  fraud,  and  not  even  then,  unless  fraud  is 
necessary  to  a  just  decision  of  the  cause. 

In  this  case  the  defendant  said: 

'*!  was  going  to  buy  a  car.  I  went  round, 
and  he  had  this  car.  I  asked  him  what  he 
wanted  lor  it  and  he  said  he  wanted  $1,000  for 
it  and  so  we  talked  it  over  a  little  bit  and  took 
it  out  and  tried  it  and  it  would  not  pull.  It 
skipped  and  was  going  on;  you  know  how 
they  do.  He  $oid  the  oar  was  not  in  good  9hape 
to  mK,  and  it  would  have  to  he  overhauled 
thoroughly;  it  needed  new  blocks  and  pistons. 
And  we  brought  it  back  to  the  shop  and  left 
it  there.  He  said  he  could  get  it  ready  in 
about  ten  days  or  two  weeks  for  me.    I  told 


him  'All  right'  and  he  required  me  to  put  up 
$100.  Smith  said  the  car  needed  overhauling. 
The  car  had  been  used  a  lot  and  it  needed  a 
general  overhauling.  He  said  for  $1,000  he 
would  put  the  car  in  first-class  condition." 

[1]  Smith,  the  sales  agent  for  the  plaintiff, 
said: 

''Stokes  and  I  tested  the  power  of  the  car. 
It  was  very  bad.  *  *  *  I  told  him  I  would 
put  it  in  good  condition.  I  agreed  to  get  those 
parts  and  put  them  into  the  car  and  turn  it 
over  to  him,  running  properly  and  working  as 
it  should.** 

So  it  seems  that  the  parties,  after  inspec- 
tion, agreed  upon  the  purchase  and  sale  of 
a  defective  car,  and  the  defendant  relied  up- 
on a  contract  to  repair  the  car,  and  that 
there  was  no  warranty  that  it  was  in  good 
condition.  It  seems  that  the  car  Is  not  yet 
in  good  condition. 

There  are  several  exceptions,  but  they 
need  not  be  discussed  separately.  The  whole 
case  has  been  tried  upon  a  wrong  theory, 
and  in  order  that  justice  may  be  done  the 
case  will  have  to  go  back  for  a  new  trial. 

The  case  of  Thompson  v.  Sexton,  15  S.  C. 
93,  is  very  similar  in  principle  to  this  case. 
The  rule,  as  to  the  measure  of  damagesr  is 
stated  on  page  96  as  follows: 

'The  testimony  shows  that  the  defendant 
agreed  to  give  a  certain  price  for  the  gin,  know- 
ing at  the  time  of  the  defect  in  it  and  relied 
upon  the  agreement  of  the  plaintiff  to  have  such 
defect  repaired.  If  the  plaintiff  failed  to  do  so, 
then  all  that  the  defendant  could  require  would 
be  to  be  allowed  a  discount  for  so  much  as  such 
repairs  would  cost  and  the  plaintiff  would  be 
entitied  to  judgment  for  the  balance  of  the 
price  agreed  upon,  whether  that  price  be  larger 
or  smaller  than  what  the  jury  might  believe  the 
article  was  really  worth.  Suppose  the  parties 
had  fixed  upon  $150  as  the  value  of  the  gin 
with  the  defect  repaired,  and  that  the  cost  of 
such  repairs  would  be  $10,  then,  according  to 
the  contract,  the  plaintiff  would  b^  entitled  to 
recover  the  difference--$140.  But  if  the  jury, 
as  they  may  have  done  under  the  charge  of  the 
judge,  substituted  their  own  estimate  of  the 
value  of  the  gin  for  that  agreed  upon  by  the 
parties,  and.  adopting  the  views  of  some  of  the 
witnesses,  had  fixed  the  value  at  $50,  then  the 
plaintiff  could  only  recover  $40." 

[2]  There  is  no  basis  for  lost  profits  in 
this  case.  The  defendant  said  he  would 
sometimes  take  In  $100  per  week,  of  which 
about  half  was  profits,  and  then  he  said, 
''Sometimes  there  is  mighty  little  net  profits 
to  me."   The  profits  were  speculative  entirely. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

GARY,  C.  J.,  and  HTDRICK,  WATTS,  and 
gage;  JJ.,  concur. 
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(111  S.  C.  475) 

THOMAS  V.  NORTHWESTERN  R.  CO.  OF 

SOUTH  CAROLINA  et  al. 

(No.  10164.) 

(Supreme  Court  of  South  Carolina.     Feb.  19, 

1919.) 

Cabbiebs  ^=s>100(3)— Demubbaoe  Charges- 
Refusal  TO  Pay— Sale  of  Shipment. 

A  shipper  held  not  entitled  to  recover  val- 
ue of  lumber  sold  by  terminal  carrier  to  pay 
freight  and  demurrage  charges,  where  new  con- 
signee to  whom  plaintiff  shipper  directed  initial 
carrier  to  divert  shipments  defaulted  in  giving 
instructions,  and  where  instructions  finally  re- 
ceived gave  notice  that  no  demurrage  charges 
would  be  paid  after  a  certain  day. 

Gary,  C.  J.,  and  Watts,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County ;  Frank  B.  Gary,  Judge. 

Action  by  F.  C.  Thomas  against  the  North- 
western Railroad  Company  of  South  Caro^ 
Una  and  another.  Motion  for  directed  ver- 
dict denied,  and  the  Atlantic  Coast  Line 
Railroad  Company  appeals.  Judgment  re- 
versed. 

Mordecal  &  Gadsden  &  Rutledge,  of  Charles- 
ton, and  Purdy  &  O 'Bryan,  of  Manning,  for 
appellant. 

Charlton  Durant  and  W.  G.  Davis,  both  of 
Manning,  for  respondent. 

ERASER,  J.  This  Is  an  action  to  recover 
the  value  of  three  carloads  of  lumber  deliv- 
ered to  the  defendants  railroad  companies, 
which  were  sold  by  the  appellant  to  pay 
freight  and  demurrage  charges. 

There  are  several  exceptions  raising  Inter- 
esting questions  of  Interstate  commerce  law, 
yet,  in  the  view  the  majority  of  this  court 
takes  in  regard  to  this  case,  they  are  unnec- 
essary to  a  decision,  and  need  not  be  con- 
sidered. 

At  the  close  of  the  testimony  the  appel- 
lant moved  for  a  direction  of  a  verdict  in 
its  favor,  on  the  plaintiff's  cause  of  action, 
but  did  not  Include  the  counterclaim.  A 
short  statement  of  the  facts  will  show  that 
the  motion  should  have  been  granted. 

On  the  13th  of  May,  1916,  the  plaintiff 
shipped  three  carloads  of  lumber  to  Bay 
Lumber  Company,  Norfolk,  Va.  He  delivered 
the  cars  to  the  Northwestern  Railroad  Com- 
pany at  Bloomville,  S.  C,  and  the  North- 
western delivered  the  cars  to  the  Atlantic 
Coast  Line  at  Sumter.  The  cars  went  for- 
ward promptly  to  Norfolk.  A  few  days  later 
the  plaintiff  notified  the  Northwestern  to  di- 
vert the  cars  to  Barker  Bond  Lumber  Com- 
pany of  Brooklyn,  N.  Y.,  **who  would  furnish 
directions." 

The  record  contains  a  letter  from  the 
Barker  Bond  Lumber  Company  that  reads  as 
follows : 


Exhibit  D— Telegram:  "New  Tork  530  pm  2ft 
F.  C.  Thomas,  Manning,  S.  C. 

"We  gave  forwarding  orders  on  three  car» 
two  by  ten  May  thirty  first  to  NYP  &  N  agt 
Norfolk.  If  cars  still  on  hand  Southern  Road 
you  should  order  forward  as  we  assume  you 
had  ordered  cars  to  us  NYP&N  delivery.  You 
better  order  forward  Flatbush  Station,  Brook- 
lyn to  avoid  further  delay. 

"Barker  Bond  Lbr.  Co.  7pm" 

There  is  nothing  In  the  record  to  show 
that  the  Atlantic  Coast  Line  ever  received 
these  instructions.  Up  to  the  29th  of  June 
there  was  no  evidence  In  the  record  to  show 
that  the  Northwestern  had  received  any  ship- 
ping instructions,  and  when  they  were  re- 
ceived it  was  accompanied  with  notice  that 
no  demurrage  charges  would  be  paid  after 
May  31st.  The  Coast  Line  held  the  cars 
until  some  time  in  the  fall  of  the  year,  when 
they  were  sold  for  demurrage  and  freight 
charges.  The  plaintiff  complains  that  he- 
was  not  notified  that  the  cars  were  being 
held  and  he  thought  they  had  been  delivered. 
Practically  the  plaintiff  ordered  the  Coast 
Line  to  hold  the  lumber  for  instructions. 
The  plaintiff  appointed  the  new  consignee 
his  agent  to  furnish  the  shipping  instruc- 
tions. The  default  was  the  default  of  the 
plaintiff  through  his  agent  for  that  purpose, 
and  not  the  default  of  either  defendant 

It  needs  no  citation  of  authority  to  show 
that  the  Coast  Line  could  not  have  remitted 
any  of  the  freight  or  demurrage  charges 
without  incurring  the  penalty  for  discrim- 
ination. 

The  verdict  should  have  been  directed,  and. 
the  Judgment  is  reversed. 

HYDRICK  and  GAGE,  JJ.,  concur. 

GARY,  C.  J.  (dissenting).  This  is  an  ac- 
tion for  damages.  The  complaint  (omitting^ 
the  formal  parts  thereof)  is  as  follows: 

"in.  That  on  or  about  the  15th  day  of  May» 
1916,  the  plaintiff  delivered  to  the  defendant 
NorUiweatern  Railroad  Company  of  South 
Carolina  at  Bloomville,  S.  C,  three  cars  of 
lumber,  the  property  of  the  plaintiff,  and  of  the 
aggregate  value  of  four  hundred  and  fifty-two- 
and  *^/ioo  dollars,  consigned  to  Bay  Lumber 
Company  at  Norfolk,  Va,,  which  the  said  de- 
fendant received  and  agreed  to  deliver  to  the 
said  consignee  at  Norfolk,  Va.,  in  consideration 
of  the  payment  of  its  usual  freight  charges. 

"lY.  That  during  the  transit  of  the  said  three 
cars  of  lumber,  the  plaintiff  ordered  the  defend- 
ant Northwestern  Railroad  Company  of  South. 
Carolina  to  divert  the  said  three  cars  of  lumber 
from  the  Bay  Lumber  Company  at  Norfolk, 
Ya.,  to  Barker-Bond  Lumber  Company,  Brook- 
lyn, N.  Y.,  and  the  defendant  Northwestern. 
Railroad  Company  of  South  Carolina  agreed  to* 
so  divert  the  said  three  cars  of  lumber,  and  to- 
deliver  them  to  their  new  consignee  at  Brook- 
lyn, N.  Y.,  in  consideration  of  the  additional 
freight  charges  for  such  service,  and  plaintiff 
is  informed  and  believes  that  the  defendant 
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Northwestern  Railroad  Compaiiy  of  South 
Carolina  diverted  the  said  three  cars  of  lumber 
as  directed  while  in  the  possession  of  the  de- 
fendant Atlantic  Coast  Line  Railroad  Company, 
the  last-mentioned  company  agreeing  to  such 
diversion,  and  undertaking  to  perform  its  duty 
in  that  behalf, 

"V.  That  notwithstanding  such  agreement  of 
diversion  and  to  forward  to  their  new  consignee 
the  plaintiff's  said  lumber,  the  defendants  so 
negligently  conducted  themselves  in  that  be- 
half that  the  said  three  cars  of  lumber  were 
never  forwarded  to  the  new  agreed  consignee, 
but,  according  to  plaintiff's  information  and 
belief,  were  allowed  to  remain  upon  demurrage 
at  Norfolk,  Ya'.,  without  any  notice  to  the 
plaintiff  or  his  new  consignee,  until  about  the 
3d  of  June,  1916,  and  thereafter  plaintiff  and 
his  consignee  repeatedly  endeavored  to  have 
the  cars  forwarded  as  agreed  upon,  and  plain- 
tiff is  informed  and  believes,  permitted  the  said 
cars  to  remain  upon  demurrage  in  possession 
of  the  defendant  Atlantic  Coast  Line  Railroad 
Company,  until  the  value  of  the  said  lumber 
was  exhausted  by  such  charges,  and  were  sold 
in  November,  1916,  to  satisfy  the  same,  to 
plaintiffs  great  damage  four  hundred  and  fifty- 
two  and  si/ioo  dollars. 


tt 


The  defendant  Northwestern  Railroad 
Company  admitted  that  it  received  for  ship- 
ment the  three  cars  of  lumber  set  ont  in  the 
complaint,  and  denied  the  other  material 
allegations  thereof. 

"The  appellant,  the  Atlantic  Coast  Line  Rail- 
road Company,  denied  that  it  agreed  to  divert 
the  shipment  of  lumber,  and  alleged  that  it  sold 
the  same  in  due  accordance  with  law  for  ac- 
cumulated freight  and  demurrage  charges,  and 
further  alleged  that  even  had  it  agreed  to  di- 
vert the  lumber,  such  diversion  would  have 
been  improper  and  illegal,  and  in  violation  of 
its  legal  duty  imder  its  duly  filed  tariffs,  as 
ffled  in  accordance  with  the  federal  Interstate 
Commerce  Act,  and  set  up  and  invoked  the 
protection  and  benefit  of  such  federal  acts;  and 
set  up  as  a  counterclaim  the  deficit  of  the  pro- 
ceeds of  the  sale  of  the  lumber,  and  th(9  accu- 
mulated charges,  and  demanded  judgment  for 
$202.32." 

The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  ^52.31;  also  a  special  ver- 
dict that,  as  between  the  two  defendants,  it 
should  be  paid  by  the  appellant. 

There  was  a  motion  for  the  direction  of 
a  verdict,  but  it  was  properly  overruled,  as 
there  was  testimony  tending  to  prove  the 
allegations  of  the  complaint  that  the  appel- 
lant failed  to  give  such  notice  as  was  re- 
quired under  the  circumstances. 

Conceding  that  a  diversion  of  the  ship- 
ment, as  alleged  in  the  complaint,  would 
have  been  in  violation  of  the  regulations  un- 
der the  federal  laws  (Act  Feb.  4,  1887,  c.  104, 
24  Stat  379),  this  would  not,  however,  be 
conclusive  of  the  case. 

The  question  upon  which  the  case  turns  is 
whether  the  appellant  had  the  right  to  keep 
the  cars  in  its  possession  for  an  unreason- 


able length  of  time  without  giving  notice  to 
the  plaintiff  that  it  refused  to  divert  the 
cars,  and  that  they  were  still  in  its  posses- 
sion, thereby  subjecting  the  plaintiff  to  a 
demurrage  account,  exceeding  in  amount  the 
total  value  of  the  lumber  by  $202.32. 

We  do  not  deem  it  necessary  to  dte  au- 
thorities to  sustain  a  proposition  that  shows 
upon  its  face  that  It  is  against  justice  and 
equity. 

Even  if  his  honor,  the  circuit  judge,  was 
in  error  in  some  of  his  rulings,  they  were 
not  prejudicial  to  the  rights  of  the  appellant. 

For  these  reasons  I  dissent. 

WATTS,  J.,  concurs. 


(Ill  s.  C.  490) 
MIMNAUGH  V.  BAKER  et  aL     (No.  10167.) 

(Supreme  Court  of  South  Carolina.     Feb.  24, 

1919.) 

1.  Veitdob  and  Purchaser   ^=>54  —  Parol 

CONTRACiy-EqUITABLE     TlTLE—POSSESSION. 

Purchaser,  who  takes  possession  of  land 
under  parol  contract,  becomes  owner  of  an  equi- 
table titie  to  the  land. 

2.  Appeal  and  Error  €=9843(2)— Irrelevant 
Exceptions— Inconsequential   Issues. 

Exceptions  on  appeal,  which  relate  only  to 
inconsequential  issues,  are  irrelevant,  and  will 
not  be  considered. 

3.  Judgment   €=>780(3)  —  Lien  —  Vendor's 
Executory  Interest. 

Judgment  rendered  against  vendor  subse- 
Quent  to  parol  contract  of  sale,  but  prior  to 
actual  conveyance,  is  entitied  to  be  paid  out  of 
purchase-money  mortgage  executed  as  part  of 
consideration  of  conveyance. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  W.  H.  Townsend, 
Judge. 

Action  by  J.  L.  Mimnaugh  against  Carrie 
E.  Baker  and  others.  Judgment  for  plain- 
tiff, and  defendant  named  appeals.    Affirmed. 

The  following  are  the  exceptions: 

I.  His  honor,  the  presiding  judge,  erred  in 
finding  as  a  matter  of  fact  that  the  terms  of  sale 
between  M.  A.  Evans  and  Carrie  R  Baker  was 
as  follows,  to  vnt:  '*$200  on  plaintiff^s  mort- 
gage, $500  cash  on  delivery  of  deed,  and  bal- 
ance of  $2,800,  to  be  evidenced  by  her  bond 
payable  six  months  after  date,  with  interest  at 
8  per  cent,  per  annum,  payable  monthly,  and 
secured  by  her  purchase  money  mortgage>'*  there 
being  no  testimony  to  support  any  such  terms 
as  ''$500  cash  on  delivery  of  deed,"  in  particu- 
lar. 

II.  His  honor  erred  in  deciding  that  the  pur- 
chase was  not  concluded  until  April  20, 1916,  on 
the  payment  of  $500,  when  a  deed  was  given 
by  appellant ;   whereas,  as  a  matter  of  law,  the 
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purchase  was  concluded  February  27,  191<S, 
when  M.  A.  Evans  and  appellant  reached  an 
agreement  aa  to  the  sale  of  the  property,  and 
under  said  agreement  the  purchaser  was  given 
immediate  possession  of  the  property  and  made 
valuable  improvements  thereon. 

1X1.  His  honor  erred  in  finding  and  conclud- 
ing that  Carrie  E.  Baker  was  not  the  head  of  a 
family  and  not  entitled  to  homestead  ezemp* 
tion ;  the  error  being  in  finding,  contrary  to 
the  evidence  and  law,  that  appellant's  sister  and 
nieces  had  not  become  a  part  of  her  household, 
in  that  appellant  had  not  adopted  the  nieces, 
whom  she  had  supported  and  educated,  and  be- 
cause the  said  nieces  had  not  "severed  their  re- 
lations to  the  family  in  which  they  were  bom." 

N.  J.  Frederick,  of  Columbia,  for  appel- 
lant. 

Melton  &  Belser,  of  Columbia,  for  respond- 
ent 

GAGE,  J.  Action  to  foreclose  a  mortgage 
for  $200  on  land.  The  mortgage  was  made 
to  Mimnaugh  by  Baker.  Subsequent  to  the 
execution  of  the  mortgage  Baker  conveyed 
the  land  to  Evans  for  $3,500,  to  liquidate 
which  debt: 

E>rans  was  to  pay  the  Mimnaugh  mort- 
gage     $    200.00 

Cash  to  Baker 600.00 

Bond  and  mortgage  to  Baker 2,800.00 


$3,500.00 


The  first  item  was  not  paid;  hence  this 
action.  The  second  item  was  paid.  The 
bond  and  mortgage  were  executed,  and  on 
the  same  day  assigned  to  Washington. 

[1]  Evans  and  Baker  at  the  outstart  made 
parol  contract  to  buy  and  sell,  and  Evans 
went  into  possession,  and  so  became  the  own- 
er of  an  equitable  title  to  the  land.  A  few 
months  thereafter  the  parol  contract  was 
performed  as  before  stated.  Betwixt  these 
two  dates,  the  day  of  the  parol  contract  and 
the  day  of  its  performance,  Mimnaugh  got 
a  judgment  against  Baker.  The  Judgment 
debt  is  the  chief  matter  now  in  issue;  there 
is  no  issue  about  the  mortgage  debt 

The  defendants  are  Baker,  Evans,  and 
Washington.  The  circuit  court  held,  inter 
alia,  that  the  bond  and  mortgage  for  $2,- 
800  was  liable  to  pay  the  Mimnaugh  Judg- 
ment debt,  and  that  Baker  had  no  home- 
stead right  in  the  subject-matter  of  the  ac- 
tion. The  defendant  Baker  has  appealed; 
the  defendants  Evans  and  Washington  have 
abided  the  decree  of  the  circuit  court 

Let  the  three  exceptions  of  Baker  be  re- 
ported. 

[2]  The  first  and  second  exceptions  are  ir- 
relevant;  they  make  inconsequential  issues. 

[3]  Granting  that  the  parol  agreement,  be- 
fore referred  to,  and  the  entry  of  Evans  on 
the  property  thereunder,  constituted  Evans 
the  holder  of  the  equitable  title,  and  that  the 
Mimnaugh  Judg^ient,  gotten  betwixt  the  two 


events,  did  not  operate  to  effect  a  lien  on  the 
legal  title  before  It  passed  from  Baker  to 
Evans,  yet  the  Judgment  is  entitled  to  be 
paid  out  of  the  $2,800  purchase-money  mort- 
gage. Adicks  V.  Lowry,  15  S.  C.  135.  Be- 
sides that,  Washington  does  not  object; 
Evans  does  not  object;  and  Baker  cannot 
object,  for  she  sold  all  her  interest  in  the 
bond  and  mortgage  to  Washington. 

The  third  exception  has  to  do  with  an 
imagined  homestead  exemption  claimed  by 
Baker.  But  there  cannot  be  an  exemption, 
unless  there  be  a  res  to  be  exempted.  So  far 
aa  the  record  shows.  Baker  has  no  property 
in  sight  which  is  the  object  of  the  t^itacles 
of  the  Judgment  lien. 

It  is  said,  though,  that  she  had  a  right  to 
transfer  the  Judgment  to  Washington  freed 
from  the  Judgment  lien.  But  she  la  not  Id- 
terested  in  that  issue,  and  Washington  does 
not  make  the  question. 

(Decree  afiirmed. 

HYDRICK  and  ERASER,  JJ.,  concur. 
GARY,  C.  J.,  and  WATTS,  J.*  did  not  sit 


(148  Ga.  765) 
DAVIS  V.  WILMAMS.    (No.  972.) 

(Supreme  Court  of  Georgia.     Feb.   13,  1919.) 

(SyUahu9  hy  ih€  Court.) 

1.  CouBTS  ^=»189(1)— CrpT  0)ubt  of  Boston 

—  Trial  of  Distress  Warrant  Proceed- 
ings. 

Under  the  act  creating  the  dty  court  of 
Boston  (Acts  1914,  p.  194),  a  counter  affidavit 
filed  to  a  distress  warrant  properly  returned  to 
that  court  is  triable  at  the  first  term  there- 
after. 

(Additional  SyUabua  hy  Editorial  Staff.) 

a.  Courts  ^=»189(1)— C5itt  Court  of  Boston 

—  Trial   of   Distress   Warrant  —  Proce- 
dure. 

Acts  1914,  p.  194,  creating  dty  of  Boston 
and  adopting  procedure  of  superior  court  *'ex- 
cept  as  otherwise  provided,"  silent  as  to  trial 
of  distress  warrant  proceedings,  but  by  section 
7,  making  all  civil  cases  returnable  to  first  reg- 
ular term  convening  20  days  or  more  after 
filing  of  case,  and,  if  a  defense  is  filed,  to  next 
term,  does  not  set  up  a  different  rule  of  pro- 
cedure from  that  of  superior  court. 

(Certified  questions  from  Court  of  Appeals. 

Distress  warrant  proceedings  between  F. 
A.  Davis  and  G.  W.  Williams,  with  counter 
affidavits.  Two  questions  certified  by  0>urt 
of  Appeals.  First  question  answered  in  the 
affirmative,  and  second  question  answered 
In  the  negative. 

CAifFord  £2.  Hay,  of  Thomasvilie,  for  plain- 
tiff m  error. 
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J.  n.  Merrltt  and  W.  I.  Haclntyre»  both  of 
Thomasville,  for  defendant  in  error. 

FISH,  C.  J.  The  Ckniit  of  Appeals  desires 
instructions  from  the  Supreme  Ck>urt  upon 
the  following  questions  in  this  case: 

'*(!)  Where  a  distress  warrant  is  issued  and 
foreclosed,  and  the  defendant  files  a  counter 
affidavit  and  bond,  all  of  which  are  properly 
returned  for  the  issues  thus  made  to  be  tried 
in  the  dty  court  under  the  same  rules  as  gov- 
ern in  the  superior  court,  does  this  issue  stand 
for  trial  at  the  term  of  the  city  court  immedi- 
ately succeeding  the  return,  irrespective  of  the 
length  of  the  period  intervening  between  the 
date  of  the  return  and  the  commencement  of 
the  term? 

**(2)  The  act  of  the  General  Assembly  creat- 
ing the  city  court  of  Boston  adopts  the  rules 
and  regulations  governing  the  trial  of  cases  in 
the  superior  court,  ^except  as  otherwise  pro- 
vided/ It  contains  nothing  relative  to  the  trial 
of  issues  made  in  distress  warrant  proceedings, 
but  section  7  of  the  act  provides  as  follows: 
'All  civil  cases  shall  be  returnable  for  trial  to 
the  first  regular  quarterly  term  of  said  court 
convening  twenty  days  or  more,  after  the  filing 
or  docketing  of  the  case.  *  *  *  If  a  defense 
is  filed,  *  *  *  then  the  case  shall  go  to  the 
next  regular  quarterly  term  as  the  trial  term.* 
Does  the  provision  just  quoted  have  the  effect 
of  setting  up  a  different  rule  of  procedure  in 
the  trial  of  such  an  issue  than  the  one  obtain- 
ing in  the  superior  court?"  Laws  1914,  p.  106. 

[1, 21  As  to  defenses  to  distress  warranty 
the  CivU  Ckxle,  |  5391,  provides: 

**The  party  distrained  may  in  all  cases  re- 
plevy the  property  so  distrained,  by  maldng  oath 
that  the  sum,  or  some  part  thereof,  distrained 
for  is  not  due,  and  give  security  for  the  eventu- 
al condemnation  money;  and  in  such  case  the 
levying  officer  shall  return  the  same  to  the  court 
having  cognisance  thereof,  which  shall  be  tried 
by  a  Jury  as  provided  for  in  the  trial  of  claims: 
Provided,  that  when  the  levying  officer  retains 
I>OBseB8ion  of  the  property  of  the  tenant  levied 
on,  it  shall  not  be  necessary  to  i^ve  the  bond 
for  the  eventual  condemnation  money." 

As  to  statutory  daims,  section  5167  de- 
clares: 

**When  an  execution  issued  from  the  superior 
court  shall  be  levied  upon  personid  property, 
and  claimed  by  a  person  not  a  party  to  such 
execution,  as  pr3Vided  in  this  Code,  it  shall  be 
the  duty  of  the  levying  officer  to  return  the 
same,  together  with  the  execution,  to  the  next 
term  of  the  court  from  wliich  said  execution 
issued ;  but  should  such  execution  be  levied  up- 
on real  property,  and  the  same  shall  be  daimed 
in  Uie  manner  aforesaid.  It  shall  be  the  duty  of 
the  officer  making  the  levy  to  return  the  same, 
together  with  the  execution  and  daim,  to  the 
next  term  of  the  superior  court  of  the  county 
in  which  the  land  so  levied  upon  diaU  lie." 

It  appears  therefore  from  the  code  sections 
quoted  that,  where  a  counter  afl3davit  retom- 
able  to  the  superior  court  Is  made  to  a  dis- 
tress warrant  which  has  been  levied,  the  pa- 


pers nuiklng  an  Issue  therein  shall  be  return- 
ed to  the  next  term  of  the  superior  court,  and 
then  tried,  unless  continued  for  cause.  Un- 
der the  act  Creating  the  dty  court  of  Boston, 
the  rules  and  regulations  governing  the  trial 
of  cases  in  the  superior  court  are  adopted, 
"except  as  otherwise  provided."  The  provi- 
sion in  the  act  to  the  effect  that  "all  civU 
cases  shall  be  returnable  for  trial  to  the  first 
regular  quarterly  term  of  said  court  conven- 
ing twenty  days  or  more  after  the  filing  or 
docketing  of  the  case.  •  •  •  If  a  defense 
is  filed,  •  •  •  then  the  case  shall  go  to 
the  next  regular  quarterly  term  as  the  trial 
term" — the  language  Just  quoted  is  applicable 
to  dvil  cases  brought  by  ordinary  petition, 
and  not  to  issues  made  by  counter  affidavit 
where  a  distress  warrant  has  been  levied. 

Accordingly  we  hold,  without  misjsrlving, 
that  the  first  question  propounded  should  be 
answered  in  the  afilrmative,  and  that  the  sec- 
ond question  should  be  answered  in  the  neg- 
ative. 

All  the  Justices  ooncur. 


(148  aa.  690) 
MACK  T.  WESTBROOK.     (No.  843.) 

(Supreme  Court  of  Georgia.     Feb.  12,  1919.) 

(Syllabu9  hv  the  CourtJ 

1.  Constitutional  Law  ^s>247,  SOS—Gbimi- 
NAL  Law  ^s»1213,  1214— Eminent  Domain 
^=»2(1)— Statutes  ^=»76(1)— Dub  Pbogbss 
OF  Law— FoEFEiTUBB  OF  Estate  —  Special 
Law— Cbuel  and  Unusual  Punishment. 

Section  20  of  the  act  of  the  General  As- 
sembJb^  approved  Idarch  28,  1917  (Acts  Ex. 
Sess.  1917,  pp.  7,  16),  which  provides  for  the 
condemnation  and  sale  of  "all  vehicles  and  con- 
veyances of  every  kind  and  description  which 
are  used  on  any  of  the  public  roads  or  private 
ways  of  this  state,  and  all  boats  and  vessels 
of  every  kind  and  description  which  are  used 
in  any  of  the  waters  of  this  state  in  conveying 
any  liquors  or  beverages,  the  sale  or  posses- 
sion of  which  is  prohibited  by  law,"  is  not 
unconstitutional  on  the  grounds  (a)  that  it  is 
violative  of  the  due  process  clauses  of  the  state 
and  federal  Constitutions  (Const.  Ga.,  art  1, 
I  1,  par.  3  [Civ.  Code  1910,  |  6359] ;  Const.  U. 
S.  Amend.  14,  |  1);  (b)  that  it  is  violative  of 
the  provision  of  the  Constitution  of  Georgia 
(article  1,  |  2,  par.  3  [Civ.  Code  1910,  {  6384]) 
which  dedares  that  "no  conviction  shall  work 
corruption  of  blood,  or  forfeiture  of  estate"; 
(c)  that  it  is  violative  of  the  Constitution  of 
this  state  (article  1,  (  4,  par.  1  [Civ.  Code  1910, 
I  6391]),  which  declares  that  no  special  law 
shall  be  enacted  in  any  case  for  which  provi- 
sion is  made  by  an  existing  general  law;  (d) 
that  it  authorised  the  taking  and  damaging  of 
private  property  for  public  purpose  without 
just  and  adequate  compensation  being  first  paid 
(article  1,  t  8,  par.  1  [Civ.  Code  1910,  |  6388]) ; 
(e)  that  it  is  in  conflict  with  the  constitutional 
provision  (article  1, 1 1,  par.  9  [C^v.  Code  1910, 
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S   6365])  which  prohibits  ezcessiye  fines  and 
cruel  and  unusaal  punishments. 

2.  INTOZIOATXNG     LiQUOBS     ^=»244— UNLAW- 
FUL Tbansportation  —  Condemnation  — 
Pboceedino  in  Rem. 
The  proceedinir  authorized  by  section   20 
of  the  act  in  question  (Acts  [Ex.  Sess.]  1917, 
p.  16)  .is  one  in  rem»  "against  the  offending 
thing,  and  not  against  the  offending  owner.'' 

(a)  It  is  not  decided  that  the  solicitor  of  the 
court  having  jurisdiction  had  not  legal  capaci- 
ty to  institute  condemnation  proceedings  in  his 
name  as  solicitor;  but  it  is  suggested  that  the 
proceeding,  in  the  nature  of  an  information, 
should  properly  be  brought  in  the  name  of  the 
state. 

(Additional  SyUabus  hy  Ediiorial  Staff.) 

3.  Constitutional  Law  ^=»61  —  "Polici 
Power." 

The  "police  power"  includes  everything  es- 
sential to  the  public  safety,  health,  and  morals, 
and  justifies  the  destruction  or  abatement  by 
summary  proceedings  of  whatever  may  be  re- 
garded as  a  public  nuisance. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Police 
Power.] 

4.  Constitutional  Law  ^=»81— Police  Pow- 
er—Discbetion  of  Legislature. 

A  large  discretion  is  necessarily  vested  in 
the  Legislature  to  determine  what  the  interests 
of  the  public  require,  and  what  measures  are 
necessary  for  the  protection  of  such  interests. 

5.  Intoxicating  Liquobs  ^=s>17,  18,  21  — 
Pbohibition  of  Manufacture  and  Salb^ 
Penalties. 

A  state  has  the  right  to  prohibit  or  restrict 
the  manufacture  of  intoxicating  liquors  within 
its  limits,  and  to  prohibit  all  sale  and  traffic 
therein  in  the  state,  and  to  inflict  penalties  for 
such  manufacture  and  sale,  and  provide  regula- 
tions for  the  abatement  as  a  common  nuisance 
of  property  used  for  such  forbidden  purposes. 

6.  Intoxicating  Liquors  ^=>20— Unlawful 
Transportation. 

The  state,  in  the  exercise  of  its  police  pow- 
er, may  adopt  any  means  reasonably  necessary 
and  not  unduly  oppressive  upon  the  individual 
to  prevent  the  transportation  of  liquors,  such 
as  the  condemnation  of  a  vehicle  used  in  such 
transportation. 

7.  Action  ^=>16— Proceeding  "In  Rem.*' 

A  proceeding  "in  rem"  is  in  effect  a  pro- 
ceeding against  the  owner,  as  well  as  a  proceed- 
ing against  the  goods,  for  it  is  his  breach  of  the 
law  which  has  to  be  proven  to  establish  the  for- 
feiture, and  it  is  his  property  which  is  sought 
to  be  forfeited. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  In  Rem.] 

Error  from  City  Court  of  Albany ;  Clayton 
Jones,  Judge. 

Proceeding  by  Cruger  Westbrook,  Solici- 
tor, against  Robert  Mack,  for  the  condemna- 
tion of  an  automobile  used  in  transporting 


Ilqnors  contrary  to  the  prohibition  law.  De- 
murrer to  proceeding  overruled.  From  a 
Judgment  condemning  the  automobile,  lia(& 
excepts  and  brings  error.    Affirmed. 

Peacock  &  Gardner  and  Pottle  &  Hofmay- 
er,  all  of  Albany,  for  plaintiff  in  error. 
Cruger  Westbrook,  Sol.,  of  Albany,  pro  se. 

GEORGB,  J.  Robert  Mack  was  arrested 
by  the  sheriff  of  Dougherty  county  while  in 
the  act  of  transporting  twelve  quarts  of  whlfr- 
ky,  in  a  certain  Ford  automobile,  along  the 
public  streets  of  the  city  of  Albany.  The 
automobile  was  also  seized  by  the  sheriff. 
Mack  entered  a  plea  of  guilty  to  the  accusa- 
tion preferred  against  him  in  the  city  court 
of  Albany,  which  In  terms  charged  that  he 
did  "have,  possess,  and  transport  whisky,  in 
violation  of  the  prohibition  laws  of  said 
state,"  In  said  county  of  Dougherty.  The 
sheriff  reported  the  seizure  of  the  autoraoWle 
to  the  solicitor  of  the  city  court  of  Albany, 
who  in  turn  filed  a  proceeding  to  condemn 
th^  automobile  under  section  20  of  the  prohi- 
bition law  of  1917  (Acts  Ex.  Sess.  1917,  pp. 
7,  16).  After  declaring  to  be  contraband  all 
apparatus  or  appliances  used  for  the  pur- 
poses of  distilling  or  manufacturing  any  of 
the  liquors  specified  in  the  act,  and  providing 
for  the  summary  destruction  of  the  same 
when  found  or  discovered  by  any  arresting 
officer,  the  section  reads  as  follows: 

"All  vehicles  and  conveyances  of  every  kind 
and  description  which  are  used  on  any  of  the 
public  roads  or  private  ways  of  this  state,  and 
all  boats  and  vessels  of  every  kind  and  de- 
scription which  are  used  in  any  of  the  waters 
of  this  state  in  conveying  any  liquors  or  bev- 
erages, the  sale  or  possession  of  which  is  pro- 
hibited by  law,  shall  he  seized  by  any  sheriff 
or  other  arresting  officer,  who  shall  report  the 
same  to  the  solicitor  of  the  county,  city  or  su- 
perior court  having  jurisdiction  in  the  county 
where  the  seizure  was  made,  whose  duty  it 
shall  be  within  ten  days  from  the  time  he  re- 
ceives said  notice  to  institute  condemnation 
proceedings  in  said  court  by  petition,  a  copy  of 
which  shall  be  served  upon  the  owner  or  les- 
see if  known,  and  if  the  owner  or  lessee  is  un- 
known notice  of  such  proceedings  shall  be  pub- 
lished once  a  week  for  two  weeks  in  the  news- 
paper in  which  the  sheriff's  advertisements  are 
published.  If  no  defense  is  filed  within  thirty 
days  from  the  filing  of  the  petition,  judgment 
by  default  shall  be  entered  by  the  court  at 
chambers,  otherwise  the  case  shall  proceed  as 
other  dvil  cases  in  said  court.  Should  it  ap- 
pear upon  the  trial  of  the  case  that;  said  vehi- 
cle, conveyance,  boat  or  vessel  was  so  used 
with  the  knowledge  of  the  owner  or  lessee,  the 
same  shall  be  sold  by  order  of  the  court,  after 
such  advertisement  as  the  court  may  direct. 
The  proceeds  arising  from  said  sale  shall  be 
applied  as  follows:  (a)  To  the  payment  of 
the  expenses  in  said  cause,  including  the  ex- 
penses incurred  in  the  seizure,  (b)  One-third 
of  the  remainder  to  the  officer  making  the 
seizure  and  furnishing  the  proof,     (c)  To  the 
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payment  of  the  costs  of  the  court,  which  shall 
be  the  same  as  now  allowed  by  law  in  cases 
of  forfeiture  or  recognizance,  (d)  The  remain- 
der, if  any,  shall  be  paid  into  the  county  treas- 
ury to  be  held  as  a  separate  fund  to  be  paid 
out  under  order  of  the  court  as  insolvent  costs 
in  other  cases  arising  from  the  violation  of  any 
of  the  provisions  of  this  article:  Provided, 
that  in  any  county  of  this  state  in  which  any 
of  the  officers  of  either  the  county,  city  or 
superior  courts  are  now  on  a  salary,  or  here- 
after placed  on  a  salary,  such  remainder  of  the 
funds  applicable  to  the  payment  of  insolvent 
costs  of  such  officer  or  officers  shall  be  retained 
in  the  general  fund  of,  and  become  the  proper- 
ty of  such  county." 

Mack  did  not  answer  the  proceeding  to  for- 
feit, but  demurred  thereto  upon  grounds 
hereinafter  indicated.  The  demurrer  was 
overruled,  and  judgment  was  rendered  con- 
demning the  property  as  provided  in  section 
20  of  the  act    Mack  excepted. 

[1,  3, 4]  1.  "The  extent  and  limits  of  what 
is  known  as  the  police  power  have  been  a 
fruitful  subject  of  discussion  in  the  appel- 
late courts  of  nearly  every  state  in  the  Un- 
ion. It  is  universally  conceded  to  Include 
-everything  essential  to  the  public  safety, 
healtb,  and  morals,  and  to  justify  the  de- 
struction or  abatement,  by  summary  proceed- 
ings, of  whatever  may  be  regarded  as  a  pub- 
lic nuisance.*'  Lawton  v.  Steele,  152  U.  S. 
133,  136,  14  Sup.  Ct.  499,  38  L.  Ed.  385.  A 
large  discretion  is  necessarily  vested  in  the 
Legislature  to  determine  (a)  what  the  inter- 
-ests  of  the  public  require,  and  (b)  what  meas- 
ures are  necessary  for  the  protection  of  such 
interests.  Barbier  v.  CJonnoUy,  113  U.  S.  27, 
5  Sup.  Ct.  357,  28  L.  Ed.  923 ;  Kidd  v.  Pear- 
^n,  128  U.  S.  1,  9  Sup.  Ct.  6,  32  L.  Ed.  346. 
In  Lawton  v.  Steele,  supra,  it  was  said: 

"To  justify  the  state  in  thus  interposing  its 
authority  in  behalf  of  the  public,  it  must  ap- 
pear, first,  that  the  interests  of  the  public  gen- 
erally, as  distinguished  from  those  of  a  partic- 
ular class,  require  such  interference;  and,  sec- 
ond, that  the  means  are  reasonably  necessary 
for  the  accomplishment  of  the  purpose,  and  not 
unduly  oppressive  upon  individuals.' 


ti 


Since  the  Legislature  may  not  arbitrarily 
interfere  with  private  business,  or  impose 
unusual  or  unnecessary  restrictions  upon 
lawful  occupations,  it  follows  that — 

"Its  determination  as  to  what  is  a  proper  ex- 
ercise of  its  police  powers  is  not  final  or  con- 
clusive, but  is  subject  to  the  supervision  of  the 
courts," 

[6]  Since  the  decision  in  the  case  of  Mug- 
ler  T.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  273, 
31  L.  Ed.  205,  it  has  been  recognized  by  the 
Supreme  Court  of  the  United  States: 

That  "a  state  has  the  right  to  prohibit  or  re- 
strict the  manufacture  of  intoxicating  liquors 
within  her  limits,  to  prohibit  all  sale  and  traffic 
in  them  in  said  state,  to  inflict  penalties  for 
such  manufacture  and  sale,  and  to  provide  reg- 
ulations for  the  abatement  as  a  common  nui- 


sance of  the  property  used  for  such  forbid- 
den purposes,  and  that  such  legislation  •  «  « 
does  not  abridge  the  liberties  or  immunities  of 
citizens  of  the  United  States,  nor  deprive  any 
person  of  property  without  due  process  of  law, 
nor  ♦  ♦  ♦  contravene  the  provisions  of  the 
Fourteenth  Amendment  of  the  Constitution  of 
the  United  States."  Kidd  v.  Pearson,  128  U.  S. 
1,  9  Sup.  Ct.  6,  32  L.  Ed.  346;  United  States 
V.  Kuight,  156  U.  S.  1,  15  Sup.  Ct  249,  39  L. 
Ed.  325. 

This  court  has  steadily  recognized  the 
right  of  the  state,  under  the  police  power  to 
regulate,  restrict,  or  forbid  the  manufacture 
or  sale  of  intoxicating  liquors.  In  the  opin- 
ion in  the  case  of  Henderson  v.  Heyward,  109 
Ga.  373,  34  S.  B.  590,  47  L.  R.  A.  366,  77  Am. 
St  Rep.  384,  it  was  said: 

"It  would  seem  to  follow  that  the  state  might 
enact  any  law  which  would  effectually  prohibit 
the  traffic"  in  intoxicating  liquors. 

In  Delaney  v.  Plunkett,  146  6a.  547,  91  S. 
E.  561,  L.  R.  A.  1917D,  926,  Ann.  Cas.  1917E, 
685  (3),  this  court  upheld  the  right  of  the 
state,  under  its  police  power,  to  prohibit  the 
keeping  of  intoxicating  liquors  at  all  in  cer- 
tain places  or  in  excess  of  certain  quantities 
at  any  place,  as  well  as  their  manufacture 
and  sale  within  the  state.   It  was  there  ruled: 

"The  qualities  of  property  theretofore  exist- 
ing in  them  [intoxicating  liquors]  were  taken 
away,  and  it  was  competent  for  the  Legisla- 
ture to  declare  that  they  should  be  seized,  con- 
demned, and  destroyed,  upon  order  of  the  judge 
of  the  court  having  jurisdiction." 

See,  in  the  same  connection,  Barbour  v. 
State,  146  Ga.  667,  92  S.  £1  70;  Bunger  v. 
State,  146  Ga.  673,  92  S.  E.  72;  HoweU  v. 
Mathieson,  146  Ga.  838,  92  S.  E.  520. 

Under  section  1  of  the  act  approved  March 
28,  1917  (Acts  Ex.  Sess.  1917,  p.  7),  It  is  pro- 
vided that  **it  shall  be  unlawful  for  any  com- 
mon carrier,  corporation,  firm  or  individual  to 
transport,  ship  or  carry,  by  any  means,  what- 
soever, •  ♦  •  from  any  point  without 
this  state  to  any  point  within  this  state,  or 
from  place  to  place  within  this  state,"  any 
Intoxicating  or  prohibited  liquors.  The  de- 
murrer in  this  case  does  not  call  in  question 
the  validity  of  section  1  of  the  act  from 
which  we  have  quoted.  The  attack  is  upon 
the  constitutionality  of  section  20  of  the 
act 

[6]  If  the  state,  in  the  valid  exercise  of  the 
police  power,  may  declare  it  unlawful  and 
illegal  for  any  person  to  transport,  ship,  or 
carry  whisky  by  any  means  whatsoever  from 
any  point  without  this  state  to  any  point 
within  this  state,  and  from  place  to  place 
within  this  state.  It  necessarily  follows  that 
the  state  may,  in  the  exercise  of  its  police 
power,  adopt  any  means  reasonably  neces- 
sary, and  not  unduly  oppressive .  upon  the 
individual,  to  prevent  the  transportation  of 
such  whisky.  Crane  v.  Campbell,  246  U.  S. 
304,  38  Sup.  Ct  98,  99,  62  L.  Ed.  304.    Sucb 
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liquors  cannot  reasonably  be  brought  from 
without  to  a  point  within  this  states  nor  car- 
ried from  point  to  point  within  the  state, 
without  the  use  of  some  yehlde  or  convey- 
ance of  some  kind  or  description.  The  pow- 
er to  prohibit  the  transportation  of  liquors 
is  conceded,  at  least  in  this  case;  and  it 
would  seem  to  follow,  as  a  necessary  con- 
clusion, that  the  forfeiture  of  the  vehicles 
used  in  the  transportation  of  such  liquors 
upon  the  public  highways,  private  ways,  and 
waters  of  this  state  is  a  measure  reasonably 
necessary  for  the  accomplishment  of  the  pur- 
pose; and  we  are  unwilling  to  say  that  the 
means  adopted  as  applied  in  this  case  are 
unduly  oppressive.  Inanimate  property  may, 
without  violence  to  the  due  process  clauses 
of  the  state  or  federal  Constitutions,  be  for- 
feited to  the  state  when  used  as  an  instru- 
ment, and  a  necessary  instrument,  in  the  ac- 
complishment of  a  purpose  declared  by  the 
state,  within  the  exercise  of  its  undoubted 
power,  to  be  unlawful.  See  Smith  v.  Mary- 
laud,  18  How.  71.  15  Jm  £d.  269.  where  it 
was  held  that  the  state  of  Maryland  had  a 
right  to  protect  its  fisheries  in  Chesapeake 
Bay,  by  making  it  unlawful  to  take  or  catch 
oysters  with  a  scoop  or  drag,  and  to  inflict 
the  penalty  of  forfeiture  upon  the  vessel  em- 
ployed in  this  pursuit.  It  is  true  that  the 
express  purpose  of  the  law  considered  in 
Smith  V.  Maryland  was  to  prevent  the  de- 
struction of  oysters  by  the  use  of  particular 
instruments  in  taking  them.  We  cannot 
think  this  point  has  a  controlling  bearing  up- 
on the  question  presented  in  the  instant  case. 
Under  our  statute  the  transportation  of  whis- 
ky into  the  state,  or  from  point  to  point  with- 
in the  state,  is  absolutely  prohibited,  regard- 
less of  the  means  employed.  The  Legislature, 
however,  recognized  the  necessity  of  the  em- 
ployment of  some  means  in  the  transporta- 
tion of  such  liquors,  and  provided  for  the 
condemnation  and  sale  of  any  vehicle  when 
so  used  for  such  purpose  upon  the  public 
highways,  private  ways,  or  waters  of  this 
state.  In  Dobbins  Distillery  v.  United  States, 
96  U.  S.  395,  24  Li  Ed.  637,  it  was  held  that— 

"Where  the  owner  of  a  distillery  and  other 
property  connected  therewith  leased  them  for 
the  purpose  of  distUlmg,  the  acts  or  omissions 
of  the  lessee  in  carrying  on  the  business  of  dis- 
tilling while  he  was  in  possession,  and  with  in- 
tent to  defraud  the  revenue,  although  they  are 
unknown  to  the  owner,  subject  the  distillery 
and  such  other  property  to  forfeiture  to  the 
United  States." 

The  case  of  Lawton  v.  Steele,  supra.  In- 
volved the  constitutionality  of  an  act  of  the 
Legislature  of  the  state  of  New  York,  which 
in  terms  declared  it  unlawful  for  any  j^erson 
to  take  from  certain  waters  within  the  state 
''any  fish  of  any  kind  by  any  device  or  means 
whatever  otherwise  than  by  hook  and  line  or 
rod  held  in  hand."  The  act  further  provided 
that  "any  net,  pound,  or  other  means  or 


device  for  taking  or  capturing  fish,  •  •  • 
had,  found,  or  maintained  in  or  upon  any  of 
the  waters  of  the  state,"  should  be  summari- 
ly destroyed  by  any  person.  The  Supreme 
Court  of  the  United  States  declared  that  the 
act  was  constitutional,  and  that  it  did  not 
deprive  the  citizen  of  his  property  without 
due  process  of  law,  in  violation  of  the  pro- 
visions of  the  Constitution  of  the  United 
States,  although  no  notice  or  opportunity  to 
be  heard  was  afforded  the  owner  of  the  net 
or  device.  In  the  opinion  it  is  pointed  out 
that  it  is  not  easy  to  draw  the  line  between 
cases  "where  property  illegally  used  may 
be  destroyed,  and  where  Judicial  proceed- 
ings are  necessary  for  its  cohdemnation.** 
If  the  article  cannot  be  used  for  any  lawful 
purpose,  or  if  it  is  of  such  character  *that 
the  law  will  not  reco^ze  it  as  property  en- 
titled as  such  to  the  law's  protection  under 
any  circumstances,"  it  may  be  summarily  de- 
stroyed. If  the  property,  although  used  for 
an  illegal  purpose,  is  nevertheless  capable  of 
being  used  for  lawful  and  legitimate  purpos- 
es, notice  and  an  opportunity  to  be  heard 
would  seem  to  be  necessary,  at  least  as  a 
general  rule.  However,  an  exception  to  the 
general  rule  was  apparently  recognized  in 
the  case  last  above  referred  to,  where  such 
property  was  of  trifling  value. 

In  the  Instant  case  it  is  said  that  the  au- 
tomobile is  not  within  itself  a  nuisance,  but, 
on  the  contrary,  is  ordinarily  used  for  law- 
ful and  legitimate  purposes.  This  fact  is  by 
no  means  conclusive  upon  the  power  of  the 
state  to  provide  for  its  condemnation  and 
sale  when  used  as  an  instrument,  and  a  nec- 
essary instrument,  in  the  commission  of  an 
act  which  the  Legislature  has  declared  to  be 
illegal;  nor  is  the  value  of  the  property  to 
be  affected  necessarily  controlling  upon  the 
question.  If  so,  the  state  may  be  denied  the 
right  to  exercise  the  power  if  only  the  citi- 
zen be  shrewd  enough  to  employ  an  article 
of  great  intrinsic  value  in  the  commissl<Hi 
of  the  act  which  the  Legislature  has  declared 
to  be  unlawf  uL  The  value  of  the  automobile 
in  this  case,  however,  is  not  shown;  nor 
dges  it  appear  that  the  car  was*  not  regular- 
ly used  for  an  illegal  purpose.  It  is  not  in- 
sisted that  the  statute  is  violative  of  the  due 
process  clauses  of  the  state  or  federal  Con- 
stitution because  it  fails  to  provide  for  notice 
and  hearing.  Notice  and  an  opportunity  to 
be  heard  are,  by  the  terms  of  the  statute, 
afforded.  It  is,  however,  urged  that  the  act 
cuts  off  all  defenses  "save  only  ignorance 
of  the  owner  that  the  liquor  was  being  trans- 
ported," and  that  the  owner  should  be  given 
the  opportunity  to  show  that  the  property  is 
intrinsically  useful  and  valuable  for  some 
lawful  purpose.  That  there  are  decisions 
tending  to  support  this  view  we  do  not  ques- 
tion. Some  of  them  are  noted  in  Lawton  v. 
Steele^  supra. 

The  statute  does  not  undertake  to  declare 
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a  forfeiture  of  the  entire  estate,  both  real 
and  personal,  of  the  offender.  Only  the 
particular  property  employed  in  the  accom- 
plishment of  the  illegal  act  is  declared  sub- 
ject to  forfeiture.  The  proceeding  provided 
is  one  in  rem.  The  statute,  therefore,  is  not 
in  conflict  with  article  1,  |  2,  par.  3,  of  the 
Constitution  of  Georgia  (Civ.  Oode  1910,  | 
6384),   which  provides: 

"No  conviction  shall  work  corruption  of 
blood,  or  forfeiture  of  estate." 

The  right  of  one  convicted  of  crime  to  in- 
herit, hold,  and  transmit  property  is  guaran- 
teed; but  this  guaranty  imposes  no  restric- 
tion upon  the  valid  exercise  by  the  state  of 
the  police  power  preserved  to  it  in  the  Con- 
stitution. Atlantic  Coast  Line  R.  Co.  v. 
State,  135  Ga.  545,  557,  09  S.  E.  725,  32  L.  R. 
A.  (N.  S.)  20. 

"Laws  enacted  in  pursuance  of  police  power 
to  abate  nuisances  or  to  benefit  the  health  of 
the  public  which  may  result  in  the  destruction 
of  private  property,  and  which  do  not  provide 
for  any  payment  thei^efor  to  the  owner,  are 
not  violative  of  tiie  constitutional  inhibition 
against  taking  private  property  for  a  public  use 
without  compensation."  Williams  v.  Rivenburg, 
145  App.  Div.  98,  94,  129  N.  Y.  Supp.  473,  478. 

See,  also,  Health  Dept  v.  Rector,  etc.,  145 
N.  Y.  32,  39  N.  E.  833,  27  L.  R.  A.  710,  45 
Am.  St  Rep.  579 ;  "Mugler  v.  Kansas,  supra. 

Neither  is  the  act  in  question  violative  of 
article  1,  |  4,  par.  1,  of  the  Constitution  of 
this  state  (Civ.  Code  1910,  (  6391),  which 
provides  that  no  special  law  shall  be  enacted 
in  any  case  for  which  provision  has  lyeen 
made  by  an  existing  general  law;  nor  is  it 
in  conflict  with  article  1,  |  1,  par.  9  (Civ. 
Code  1910,  S  6365),  of  the  Constitution  of 
Geor^a,  which  declares  that  excessive  flnes 
shall  not  be  imposed,  nor  cruel  and  unusual 
punishments  inflicted.  These  grounds  of 
demurrer  require  no  discussion,  for  reasons 
that  are  obvious. 

[2,  7]  2.  It  is  further  objected  in  the  de- 
murrer that  the  present  action  is  one  in  per- 
sonam, whereas  the  proceeding  authorized  by 
the  statute  is  "one  in  rem,  solely  against  the 
offending  thing,  and  not  against  the  offend* 
ing  owner."  As  indicated  above,  we  agree- 
to  the  construction  placed  by  the  plaintiff 
in  error  upon  the  act;  but  we  do  not  agree 
to  his  conclusion  that  the  present  action  is 
one  In  personam.  It  is  true  that  the  owner 
is  named  in  the  petition,  and  process  is  pray* 
ed  against  him.  The  judgment  prayed  is, 
however,  one  solely  in  rem,  for  the  condem- 
nation of  the  automobile. 

"A  proceeding  in  rem  Is  in  effect  a  proceed- 
ing against  the  owner  as  well  as  a  proceeding 
against  the  goods;  for  it  is  his  breach  of  the 
law  which  has  to  be  proven  to  establish  the 
forfeiture,  and  it  is  his  property  which  is  sought 
to  be  forfeited."    10  Enc.  U.  S.  R.  990;   Boyd 


V.  United  States,  116  U.  S.  616,  6  Sup.  Ct.  524, 
29  L.  Ed.  746;  Place  v.  Norwich,  etc..  Trans. 
Co.,  118  U.  S.  468,  6  Sup.  Ct.  1150,  30  L.  Ed. 
134. 

The  judgment  rendered  in  the  proceed- 
ing was  one  purely  in  rem,  no  costs  being 
taxed  against  the  owner.  This  fact  alone 
would  seem  to  be  a  sufficient  answer  to  the 
contention  that  the  action  cannot  be  con- 
verted into  one  in  personam,  because  the 
owner  would  thereby  be  subject  to  a  judg- 
ment for  costs. 

It  is  also  objected  that  the  plaintiff  had 
not  legal  capacity  to  sue;  that  the  proceed- 
ing should  have  been  in  the  name  of  the 
state  against  "one  Ford  automobile."  The 
proceeding  was  commenced  by  petition  in  the 
name  of  Mr.  Westbrook  as  solicitor  of  the 
city  court  of  Albany.  The  prayer  was  for  the 
condenmation  of  the  particular  vehicle,  as 
provided  by  statute.  This  is  a  very  plain 
statement  of  the  capacity  in  which  the  plain- 
tiff sues,  and  could  not  have  misled  any  oi^ 
of  common  understanding.  This,  we  think,  is 
sufficient  in  the  case ;  there  being  no  special 
demurrer  attacking  the  petition  upon  the 
ground  indicated,  though  the  point  is  urged 
in  the  brief.  We  are  not  called  upon,  there- 
fore, to  decide  whether  the  plaintiff,  in  his 
name  as  solicitor  of  the  court,  had  legal  ca- 
pacity to  pue  (see  provisions  of  the  act  and 
section  5510);  but  we  suggest  that  the  pro- 
ceeding, in  the  nature  of  an  information, 
should  properly  be  ffied  in  the  name  of  the 
state. 

Judgment  afflnned.  All  the  Justices  con- 
cur.    ' 


(148  Ga.  719) 
SWIOORD  y.  CRAWFORD  et  al.    (No.  799.) 

(Supreme  Court  of  Georgia.    Feb.  13,  1919.) 

(SyUahus  hy  the  Court,) 

1.  Banks  and  Banking  ^=s>49(4)— Insolven- 
OT— Suit  against  Stockbolders— Sbt-Off. 

In  a  suit  brought  by  the  receivers  of  an 
insolvent  bank,  diartered  under  the  laws  of 
Georgia  since  the  act  of  1893  (Acts  1893,  p. 
70),  against  a  stockholder  thereof  upon  his  stat- 
utory individual  liability  to  depositors  of  the 
bank  (Civil  Code  1910,  §  2270).  the  defendant 
cannot  set  off  the  amount  of  his  individual  de- 
posits which  he  had  in  the  bank  when  it  became 
insolvent  and  ceased  to  operate. 

2.  Banks  and  Banking  ^=;»49(4)— Insolven- 
cy—Suit  AGAINST  StOCKHOLDEBS— SET-OfF. 

Nor  can  he  set  off  an  amount  of  money 
which,  subsequentiy  to  the  insolvency  and  clos- 
ing  of  the  bank,  but  prior  to  the  commence- 
ment of  such  suit  against  him,  he  Toluntarily 
paid  to  other  depositors  of  the  bank  to  reimburse 
them  for  tlie  loss  of  their  deposits. 


<ts>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Certlfled  questions  from  Court  of  Appeals. 

Suit  by  W.  0.  Crawford  and  others*  receiv- 
ers, against  S.  P.  Swioord.  Judgment  for 
plaintiffs,  and  defendant  brings  error,  and 
the  court  of  Appeals  requests  instructions. 
Instructions  given. 

See,  also,  20  Ga.  App.  35,  92  S.  Bw  894. 

S.  P.  Cain,  of  Cairo,  and  Little,  Powell, 
Smith  &  Goldstein,  of  Atlanta,  fbr  plaintiff 
in  error. 

M.  L.  Ledford  and  Claude  Christophert 
both  of  Cairo,  for  defendants  in  error. 

FISH,  a  J.  The  Court  of  Appeals  desires 
instruction  from  the  Supreme  Court  upon 
the    following   questions: 

"(1)  In  a  suit  brought  by  the  receivers  of  an 
insolvent  bank,  chartered  under  the  laws  of 
Georgia  since  the  act  of  1893  (Acts  1893,  p. 
70),  against  a  stockholder  thereof  upon  his  stat- 
utory individaal  liability  to  depositors  of  the 
bank  (Civil  Code  1910,  |  2270),  is  the  defendant 
entitled  to  set  off  the  amount  of  his  own  individ- 
ual deposit  which  he  had  in  the  bank  when  it 
became  insolvent  and  ceased  to  operate? 

"(2)  In  such  a  suit  as  is  referred  to  in  the 
preceding  question,  can  the  defendant  set  off  the 
amount  of  money  which,  subsequently  to  the 
insolvency  and  the  closing  of  the  bank,  but  prior 
to  the  commencement  of  the  suit  against  him, 
he  voluntarily  paid  to  other  depositors  of  the 
bank,  to  reimburse  them  for  the  loss  of  their 
deposits?" 

[1,2]  The  act  of  the  General  Assembly, 
approved  December  18, 1894  (Acts  1894,  p.  76; 
CivU  Code  of  1910,  §§  2247-2250),  deals  with 
the  individual  charter  liability  of  a  stockhold- 
er in  any  bank  or  other  corporation.  Section 
8  of  that  act  {Civil  Code  of  1910,  |  2249)  de- 
clares such  individual  liability  to  be  **an  asset 
of  such  bank  or  other  incorporation,  to  be  en- 
forced by  the  assignee,  receiver,  or  other  of- 
ficer having  the  legal  right  to  collect,  mar- 
shal, and  distribute  the  assets  of  such  failed 
bank  or  other  corporation."  Stockholders 
in  a  bank  incorporated  under  the  laws  of  this 
state  since  the  passage  of  the  act  of  1893 
(Acts  1893,  p.  70)  are  individually  liable 
equally  and  ratably  (and  not  one  for  another 
as  sureties)  to  depositors  of  said  corporation 
for  all  moneys  deposited  therein  in  an  amount 
equal  to  the  face  value  of  their  respective 
shares  of  stock.  Section  2270  of  the  Civil 
Code  of  1910  (codified  from  the  act  of  1893, 
supra)  is  "an  implied  provision  in  the  char- 
ter of  every  bank  incorporated  in  this  state 
since  the  passage  of  the  act  of  1893." 
Crawford  v.  Swicord,  147  Ga.  548,  554,  94  S. 
E.  1025.  Prior  to  the  passage  of  the  act  of 
1894,  supra,  the  individual  liability  of  a  stock- 
holder in  a  bank  or  other  corporation,  under 
the  charter,  was  not  considered  an  asset  of 
the  corporation,  and  the  earlier  decisions  of 
this  court  are  to  the  effect  that  an  assignee 
or  receiver  of  the  corporation  could  not  en- 
force such  charter  liability.  Only  the  cred- 
itor of  the  corporation  in  whose  favor  such 


liability  was  created  was  held  to  have  the 
right  to  assert  the  same;  Lane  v.  Morris,  S 
Ga.  468  (7).  It  necessarily  followed  that 
where  a  stockholder,  prior  to  the  filing  of  a 
suit  against  him,  had  voluntarily  discharged 
debts  of  the  corporation  equal  in  amount  to 
his  statutory  liability,  he  could  not  be  com- 
pelled to  pay  anything  more,  at  the  instance 
of  a  creditor  whose  claim  remained  unsatis- 
fied. Lane  v.  Harris,  16  Ga.  217;  Robinson 
v.  Bank  of  Darien,  18  Ga.  65;  Jones  v. 
Wiltberger,  42  Ga.  575.  It  also  resulted  that 
'*a  bona  fide  Judgment  debt  of  a  stockholder 
against  the  company  in  which  he  holds  stock 
may  be  set  off  by  him  in  equity  against  a  suit 
to  make  him  individually  liable  in  proportion 
to  his  stock."  Boyd  v.  Hall,  56  Ga.  563  (2). 
In  each  of  the  cases  cited  the  court,  upon  a 
construction  of  the  particular  statute  involv- 
ed, reached  the  amdusion  that  the  liability 
imposed  by  charter  upon  the  stockholder  was 
not  an  asset  of  the  corporation;  at  least  this 
is  the  basis  of  the  decision  in  each  case.  In 
Lamar  y.  Taylor,  141  Ga.  227,  235,  80  S.  £. 
1065,  1089,  Mr.  Justice  Lumpkin,  referring  to 
the  statutory  liability  of  stockholders  as  af- 
fected by  the  act  of  1894,  said: 

"We  think  there  can  be  no  doubt  that,  under 
the  terms  of  this  act,  the  right  to  bring  suit  on 
such  liability  was  conferred  on  a  receiver,  where 
one  was  appointed.  It  did  not  change  the  fact 
that  the  recovery  was  for  the  benefit  of  deposi- 
tors, or  alter  the  extent  of  the  liability;  but, 
instead  of  having  numerous  suits  to  enforce  the 
statutory  liability  which  might  exist  on  the  part 
of  stockholders,  it  provided  for  collecting  and 
disbursing  the  recovery  through  one  agency  of 
the  law." 

To  the  same  ^ect  see  Moore  y.  Bipley,  106 
Ga.  556,  32  S.  B.  647 ;  Harris  y.  Taylor,  148 
Ga.  — ,  98  Sw  E.  86.  As  pointed  out,  the  act 
of  1894  was  remedial  in  character,  and  pro- 
vided for  the  enforcement  of  such  statutory 
liability  and  for  the  disbursement  of  the  fund 
thus  collected  in  accordance  with  equitable 
principles.  In  other  words,  the  statutory  in- 
dividual liability  of  stodcholders  to  depositors 
in  a  bank,  upon  the  insolvency  of  the  bank, 
becomes  a  trust  fund  to  be  administered,  it  is 
true,  in  favor  of  a  particular  class  of  credi- 
tors—d^;)ositors.  It  results  from  the  applica- 
tion of  this  doctrine,  which  must  be  applied 
to  such  liability  in  view  of  the  act  of  1894, 
that  a  stockholder,  when  sued  by  the  receiv- 
ers of  an  insolvent  bank  chartered  under  the 
laws  of  this  state  since  the  act  of  1893,  upon 
his  statutory  liability  to  depositors,  cannot 
set  <^  the  amount  of  his  own  individual  de- 
posits which  he  had  In  the  bank  when  it  be- 
came insolvent  and  ceased  to  operate;  nor 
can  he  in  such  suit  set  off  the  amount  of  mon- 
ey which,  subsequently  to  the  insolvency  and 
the  closing  of  the  bank,  but  prior  to  the  com- 
mencement of  the  suit  against  him,  he  vol- 
untarily paid  to  other  depositors  of  the  bank 
to  reimburse  them  for  the  loss  of  their  de* 
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posits.  At  most  he  is  merely  subrogated  to 
the  rights  of  such  depositors.  The  effect  ol 
the  act  of  1894,  declaring  such  liability  to  be 
an  asset  of  the  corporation,  is  to  cut  off  the 
right  of  the  stockholder  In  a  "failed"  corpo- 
ration to  prefer  one  depositor  above  another, 
and  therefore  to  deny  such  stockholder,  who 
is  also  a  depositor,  the  right  of  set-off  in  a 
suit  by  the  receiver  of  such  "failed  bank"  to 
enforce  the  statutory  liability.  The  statu- 
tory liability  of  the  stockholder  Is  therefore 
to  be  considered  as  upcm  the  same  basis  as 
any  other  asset  belonging  to  the  corporation, 
and  must  be  enforced  and  distributed  accord- 
ing to  the  equitable  rules  discussed  above. 
See  2  Morse  on  Banks  and  Banking  (5th  EA.) 
f f  696  et  seq. ;  1  Bolles  on  Law  of  Bankin^r* 
I  31. 

All  the  Justices  concur. 


<148  Ga.  700) 

HAYES   ▼.    DICKSON.      (No.  968.) 

{Supreme  Court  of  Georgia.     Feb.  12,  1919.) 

fSyllahut  hy  the  Court.) 

1.  EviDBNCB  ^=»460(4)— Executors  and  Ad- 
MiNisTBATOBs  ^==>347,  397— Obdeb  of  Sale 
—  Definiteness  —  Extrinsic  Evidence  — 
Deed. 

The  administrator  upon  the  estate  of  Wil- 
liam Walsh  filed  an  application  in  the  court  of 
ordinary  for  leave  to  sell  *'the  lands  in  said  coun- 
ty belonging  to  said  estate,  which  are  described 
as  follows:  245  acres,  more  or  less,  of  lot  of 
land  No.  109,  also  1^  acres,  more  or  less,  of 
lot  of  land  No.  94,  in  the  fourth  land  district 
of  Irwin  county,  Ga.'*  Upon  this  application 
the  ordinary  granted  an  order  authorizing  the 
administrator  to  sell  ''the  following  land  of 
said  estate,  to  wit,  245  acres,  more  or  less,  of 
lot  of  land  No.  109,  also  122  acres,  more  or 
less,  of  lot  No.  94,  in  die  fourth  land  district  of 
Irwin  county,  Ga."    Held: 

On  an  attack  upon  the  sale  based  on  such  or^ 
der,  where  it  appeared  that  at  the  time  of  Uie 
sale  the  portions  of  the  lots  referred  to  in  the 
order  had  been  staked  off,  and  that  the  estate 
was  in  possession  thereof  and  was  not  in  pos- 
session of  any  other  lands  in  the  district,  the 
order  of  sale  was  sufiBdently  definite,  and  was 
admissible  in  evidence  as  authority  to  the  ad- 
ministrator to  make  the  sale.  Civil  Code  1910, 
fi  4026:  Hall  v.  Davis,  122  Ga.  252,  255,  50 
S.  E.  106 ;  Davie  v.  McDaniel,  47  Ga.  195  (8) ; 
Oliver  v.  PoweU,  114  Ga.  592,  40  S.  D.  826  (7) ; 
Tarver  v.  Barber,  138  Ga.  607,  75  S.  £1  603 ; 
Laramore  v.  Dudley,  145  Ga.  102,  88  S.  E.  682 ; 
Powell  on  Actions  for  Land,  311,  §  246. 

(a)  It  was  competent  by  extrinsic  evidence  to 
identify  the  land  in  dispute  as  the  land  con- 
templated by  the  administrator's  sale. 

(b)  In  a  suit  by  the  purchaser  at  the  admin- 
istrator's sale  against  a  tenant  of  the  heirs  at 
law  of  the  intestate  to  recover  the  land,  the 
deed  executed  by  the  administrator  in  pursu- 
ance of  the  sale  heretofore  mentioned,  which 


described  the  property  as  "the  south  half  of 
lot  No.  109  in  the  fourth  district  of  Irwin 
county,  Ga.,  containing  245  acres,  more  or  less, 
also  122  acres,  more  or  less,  in  the  southwest 
comer  of  lot  of  land  No.  94,  •  •  •  both  of 
said  tracts  being  in  the  fourth  district  of  Irwin 
county,  Ga.,"  construed  in  connection  with  the 
order  of  sale,  sufiBdently  described  the  land  to 
be  conveyed.  Yopp  v.  A  C.  Li.  R.  R.  Co.,  148 
Ga.  539,  97  S.  E.  534. 

(c)  Under  application  of  the  foregoing  prin- 
ciples, there  was  no  merit  in  any  of  the  assign- 
ments of  error  based  on  the  rulings  of  the  court 
on  the  admissibility  of  evidence. 

2.   DiBECTED  VeBDICT. 

Under  the  pleadings  and  evidence,  the  only 
possible  verdict  that  could  have  been  rendered 
was  that  which  the  court  directed  in  favor  of 
the  plaintiff. 

Error  from  Superior  Court,  Ben  Hill  CJoun- 
ty;  D.  A.  R.  Crum,  Judge. 

Action  by  Marion  Dickson  against  J.  C. 
Hayes.  Verdict  and  Judgmoit  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

J.  W.  Haygood  and  Mdridge  Cutts,  both 
of  Fitzgerald,  Quincey  &  Rice,  of  Odlla,  and 
W.  0.  Lankford,  of  Douglas,  for  plaintiff  in 
error. 

O.  H.  EUkins  and  McDonald  &  Bennett,  all 
of  B^tzgerald,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(148  Ga.  734) 

CITY  COUNCIL  OF  AUGUSTA  t.  CLEVER 
LAND.     (No.  852.) 

(Supreme  Court  of  Georgia.    Feb.  13, 1919.) 

(Syllabus  by  the  Court.) 

1.  Municipal   CoRPOBATioifs      ^=>733(2)   -- 

"GOVEBNMENTAL       B*UNCT10N'*     —    MAINTE- 
NANCE OF  Sewerage  Drainage  System. 

The  duty  of  a  city  to  maintain  its  sewerage 
drainage  system  in  a  good  working  and  sani- 
tary condition  is  a  governmental  function. 

[Ed.  Note.--For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Governmental 
Function.] 

2.  Municipal  Corporations  ^=:>733(2)  -* 
Maintenance  of  Seweraqs  System— Pub- 
lic Health. 

Such  maintenance  of  a  sewerage  system  has 
reference  to  the  preservation  of  the  public 
health. 

3.  Evidence  ^=:>14  —  Judicial  Notice  — 
Maintenance  of  Sewerage  System. 

This  court  will  take  judicial  notice  of  that 
fact. 

4.  EiViDENCB  ^=:»14  —  Judicial  Notice  — 
Maintenance  of  Sewerage  System. 

This  court  will  also  take  judicial  cognizance 
of  the  fact  that  the  x:leaning  out  of  an  essen- 


^=»For  other  oasM  see  lame  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digeeta  and  Indexes. 
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tial  part  of  a  dty'a  aewerage  drainage  system 
for  tiie  purpose  of  keeping  it  open  and  undog- 
ged  by  dirt,  sand,  or  other  foreign  substances, 
so  that  It  can  properly  perform  its  functions 
as  a  part  of  the  system,  is  a  necessary  work  in 
a  proper  maintenance  of  the  system,  and  is  a 
work  connected  with  the  preservation  of  the 
public  health. 

5.  MtmiCIPAL    COBPORATIONS       ^=s>733(2)    — 

Neolioence  of  E7mplot£  — •  Liabilitt  — 
govebnmental  dutt. 

Negligence  on  the  part  of  employ^  of  the 
board  of  health  of  a  city,  who  were  paid  by  the 
city,  in  cleaning  out  a  part  of  the  sewer  and 
leaving  a  heavy  iron  lid  to  an  opening  into  the 
sewer  in  such  a  position  as  to  create  a  danger- 
ous defect  or  obstruction  in  die  sidewalk,  in 
consequence  of  which  one  not  chargeable  with 
negligence  was  injured,  would  render  the  city 
liable  to  the  injured  party. 

Certified  questlona  from  Court  of  Appeals. 

Action  by  Leroy  Cleveland  by  next  friend, 
against  the  City  Council  of  Augusta.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror, and  the  Court  of  Appeals  certifies  two 
questions.  Questions  answered  in  the  af- 
firmative. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for 
plaintiiOr  in  error. 

Alexander  &  Lee,  of  Augusta,  for  defend- 
ant in  error. 

BECK,  P.  J.  The  Coort  of  Appeals  has 
certified  the  following  questions  upon  which 
it  desires  instruction: 


Ud 


*{1)  Is  the  duty  of  a  city  to  maintain  its 
sewerage  drainage  system  in  a  good  working 
and  sanitary  condition,  so  as  to  prevent  it  from 
becoming  or  causing  a  nuisance,  a  governmental 
or  a  ministerial  function? 

"(a)  Is  such  maintenance  connected  with,  or 
has  it  reference  to,  the  preservation  of  the  pub- 
lic health? 

"(b)  Is  the  fact  that  such  maintenance  is 
connected  with  or  has  reference  to  the  preserva- 
tion of  the  public  health  so  well  known  that 
this  court  can  take  judicial  cognizance  of  it? 

"(c)  Can  this  court  take  judicial  cognizance 
of  the  well-known  fact  that  the  cleaning  out 
of  a  'sand  trap'— an  essential  part  of  a  city's 
sewerage  drainage  system— for  the  purpose  of 
keeping  it  open  and  unclogged  by  dirt,  sand,  or 
other  foreign  substances,  so  that  It  can  properly 
perform  its  functions  as  a  part  of  the  system, 
is  a  necessary  work  in  the  proper  maintenance 
of  the  system,  and  is  a  work  connected  with  the 
preservation  of  the  publia  health? 

"(2)  A  'sand  trap'  forming  a  part  of  the  sew- 
erage drainage  system  of  the  city  of  Augusta 
was  being  cleaned  out  by  the  employes  of  the 
board  of  health  of  the  city  by  removing  there- 
from sand  and  dirt  The  powers  and  duties 
of  the  board  of  health  and  its  employ^  and 
their  relations  to  the  dty,  are  fixed  by  the  act 
of  the  General  Assembly  of  Georgia  creating 
the  board  (Acts  1880-81,  p.  866).  While  the 
men  deaning  out  this  sand  trap  were  employ^ 
of  the  board  of  health  of  the  dty  of  Augusta,  it 


is  inferable  from  the  evidence  that  they  were 
paid  by  the  dty  of  Augusta.  The  sand  trap 
was  on  the  edge  of  a  sidewalk  near  the  curb- 
ing, and  the  employee  of  the  board  of  health, 
for  the  purpose  of  deaning  out  the  sand  trap, 
removed  its  iron  lid  (which  was  about  3^  or 
4  feet  square  and  weighed  200  or  250  pounds, 
and  whidi,  when  the  trap  was  closed,  formed  a 
part  of  the  surface  of  the  sidewalk  used  by 
pedestrians),  and  propped  the  lid  up  at  an  angle 
on  the  edge  of  the  sidewalk  by  means  of  a  steel 
bar  some  2%  or  3  feet  long,  while  tiiey  were 
engaged  in  deaning  out  the  trap.  While  this 
work  was  being  done,  a  boy  seven  years  old, 
who  was  upon  the  sidewalk,  walked  up  to  the 
trap  to  see  what  was  going  on,  and  accidentally 
struck  with  his  foot  the  sted  bar  which  sup- 
ported the  lid,  thereby  knocking  the  prop  down 
and  causing  the  lid  to  fall  upon  and  break  his 
leg.  Under  these  circumstances,  was  the  city  in 
the  performance  of  a  governmental  or  a  minis- 
terial function,  and  was  it  liable  for  the  neg- 
ligence of  the  employ^  of  the  board  of  health 
(if  they  were  negligent  under  the  facts  of  the 
case)  in  improperly  and  insecurely  propping  up 
the  lid,  and  in  failing  to  warn  the  boy  of  his 
danger  when  approaching  it?" 

[1-S]  1-3.  We  are  of  the  opinion  tliat  the 
duty  of  a  city  to  maintain  its  sewerage  drain- 
age system  in  a  good  working  and  sanitary 
condition  is  a  governmental  function.  That 
such  maintenance  is  connected  with,  and  has 
reference  to,  the  preservation  of  the  public 
health  is  so  well  known  and  so  generally 
recognized  that  courts  will  take  judicial  cog- 
nizance thereof.  It  is  unnecessary  to  cite 
authorities,  either  decisions  of  courts  or 
text-books,  to  show  what  facts  or  dasaes  of 
facts  courts  will  take  Judicial  notice  of,  in 
order  to  demonstrate  that  Judidal  notice  will 
be  taken  of  the  fact  that  the  sewerage  sys- 
tem has  a  direct  connection  with  and  rela- 
tion to  the  health  of  the  inhabitants  of  the 
municipality.  We  will,  however,  call  atten- 
tion to  the  case  of  Townsend  v.  Smith,  144 
Ga.  792,  87  S.  E.  1039,  in  which  it  appears 
that  this  court  took  judicial  cognizance  of 
the  fact  that — 

**The  prevention  of  an  infectious  malady 
which,  unless  checked,  would  become  general 
among  the  cattle  of  a  given  county,  and  thereby 
render  the  flesh  of  sudi  cattle  and  the  milk  of 
cows  diseased,  unwholesome,  and  unfit  for  food, 
was  a  matter  affecting  the  health  of  the  people 
of  the  community  where  this  disease  appeared." 

The  removal  of  garbage  of  all  kinds,  the 
prevention  of  the  escape  of  noxious  vapors 
and  odors,  the  deanliness  of  the  persons  re- 
siding in  a  city,  are  all  to  a  large  extent  de- 
pendent upon  the  maintenance  of  a  sewerage 
drainage  system.  It  follows  from  what  is 
here  said,  under  the  authority  of  several  of 
our  decisions,  that  the  maintenance  of  the 
sewerage  and  drainage  system  of  a  dty  in  a 
good  working  and  sanitary  condition  is  a 
governmental  function.  This  oondusion  is 
in  accordance  with  what  was  said  in  the  case 
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of  Love  Y.  Atlanta,  95  Ga.  129,  22  S.  B.  29, 
Gl  Am.  St.  Rep.  64,  and  tbe  other  cases  de- 
cided by  this  court  Watson  t.  Atlanta,  186 
Ga.  370,  71  S.  E.  664.  See,  also,  6  McQalllln, 
Mun.  Corp.  |  2669.  In  answering  the  ques- 
tion in  regard  to  the  sewers  and  drainage 
system  of  a  dty,  we  have  assumed  that  the 
system  referred  to  is  not  one  operated  for 
profit,  and  that  no  substantial  charges  are 
made  for  the  ordinary  use,  enjoyment,  and 
benefits  of  the  system. 

[4]  4.  It  will  be  seen  from  what  we  have 
said  above  that  an  afiirmative  answer  should 
be  given  to  subdivision  (c)  of  the  first  ques* 
tion,  in  the  form  in  which  that  question  is 
submitted.  If  the  question  had  been  pro- 
pounded as  to  whether  a  court  would  take 
judicial  cognizance  of  what  a  sandtrap  is, 
a  different  question  would  have  been  present? 
ed.  But,  where  the  sand  trap  is  defined  as 
an  essential  part  of  the  sewerage  system, 
then  it  follows  from  what  we  have  previous- 
ly stated  that  the  keeping  of  it  open  and 
undogged  by  dirt,  sand,  or  other  foreign  sub- 
stance, so  that  it  could  properly  perform  its 
functions  as  a  part  of  the  system,  is  a  neces- 
sary part  of  the  proper  maintenance  of  the 
system,  and  has  therefore  a  natural  con- 
nection with  the  preservation  of  the  public 
health. 

[5]  5.  While  it  is  one  of  the  governmental 
functions  and  duties  of  a  city  to  effectively 
maintain  its  sewerage  system,  and  while, 
under  the  authority  of  the  decision  in  Love 
T.  Atlanta,  supra,  and  the  cases  laying  down 
the  same  doctrine  as  there  stated,  it  follows 
that  if,  in  the  exercise  of  such  functions 
and  the  discharge  of  the  duties  devolving 
upon  the  department  of  the  city  government 
having  charge  of  the  matters  relating  to  the 
public  health,  a  private  citizen  is  injured 
by  the  negligence  of  one  of  the  city's  serv- 
ants in  and  about  such  work,  no  right  of  ac- 
tion arises  against  the  city,  nevertheless  that 
doctrine  must  not  be  allowed  to  destroy  the 
other  equally  well-established  doctrine  that, 
if  a  city  negligently  and  tortionsly  allows 
obstructions  to  remain  in  its  streets  or  side- 
walks, or  negligently  falls  to  repair  defects 
in  a  sidewalk  or  street,  and  a  citizen  in 
the  exercise  of  due  care  is  injured  in  con- 
sequence of  such  act  of  negligence  upon  the 
part  of  the  city,  there  can  be  a  recovery 
therefor  against  the  city.  Each  of  these  two 
doctrines  must  be  given  effect,  and  have  been 
given  effect  In  the  case  of  Mayor,  etc.,  of 
Savannah  y.  Waldner,  49  Ga.  816,  it  was 
said: 

"It  is  the  duty  of  a  municipal  corporation, 
vest^  by  law  with  authority  over  the  streets, 
whilst  dangerous  works,  such  as  sewers,  etc., 
are  being  constructed  across  a  street  to  have 
proper  precautionary  measures  taken  to  prevent 
accidents  to  passengers  during  such  eonstruo- 
tion,  whether  the  same  is  being  doa^  by  the  cor- 
poration through  its  own  servants,  or  by  con* 


tract   or  by  subcontractors  under  a  primary 
contractor.** 

The  defect  in  the  street  which  is  charged 
to  be  negligent  and  tortious  conduct  in  the 
case  just  dted  consisted  in  leaving  open  "a 
ditch  or  sewer  across  the  street"  See,  also. 
Mayor,  etc,  of  Savannah  v.  Spears,  66  Ga. 
304.  In  the  case  of  Kea  v.  Dublin,  145  Ga. 
511,  89  S.  E.  484,  it  was  said : 

'^Although  municipal  authorities  may  have 
plenary  power  in  the  matter  of  collection,  re- 
moval, and  disposition  of  garbage,  yet  they  can- 
not lawfully  create,  in  connection  therewith,  a 
nuisance  dangerous  to  health  or  life;  and 
where  such  a  nuisance  is  created,  and  its  effect 
is  specially  injurious  to  an  individual  by  reason 
of  its  proximity  to  his  home,  he  has  a  cause  of 
action  for  damages.  Bell  v.  Mayor,  etc.,  of 
Savannah,  139  Ga.  298,  77  S.  E.  165." 

See,  also.  Mayor,  etc.,  of  Waycross  v. 
Houk,  118  Ga.  963,  39  S.  E.  577 ;  WUliams  v. 
Washington,  142  Ga.  281,  82  S.  E.  656,  L.  R. 
A.  1916A,  325v  Ann.  Cas.  1916B,  196;  Lang- 
ley  V.  AugusU,  118  Ga.  590,  45  S.  E.  486,  98 
Am.  St  Rep.  133;  Mayor,  etc.,  of  Americus 
V.  Chapman,  94  Ga.  711,  20  S.  E.  3 ;  Oorneli- 
sen  V.  Atlanta,  146  Ga.  416,  91  S.  E.  416. 

Consequently  the  last  question  propounded 
by  the  Court  of  Appeals  should  be  answered 
in  the  afiirmative. 

All  the  Justices  concur. 


(148  G&  761) 
NEWTON  COUNTY  v.  BOYD.    (No.  957.) 

(Supreme  Court  of  Georgia.     Feb.  13,  1919.) 

(BvUabu9  by  the  Court.) 

Cbops  ^=»5— Vendob  and  Pubchasbb— Grow- 
ing Cbop  of  Cobn— Stattttb. 

A  crop  of  corn,  not  detached  from  the  soil, 
whether  mature  or  immature,  is  a  part  of  the 
realty,  and  passes  by  sale  of  the  land  without 
contractual  reservation  of  the  crop.  Civ.  Code 
1910,  S  3617;  Pitts  v.  Hendrix,  6  Ga.  452; 
Frost  V.  Render,  65  Ga.  15;  Bagley  v.  Colum- 
bus Southern  Ry.  Co.,  98  Ga.  626,  25  S.  E.  638, 
34  L.  R.  A.  286,  58  Am.  St  Rep.  325.  See, 
also,  8  R.  C.  L.  360,  371,  If  0*  16;  (Dobb's  Law 
of  the  Farm,  13. 

Gkorge,  J.,  dissenting. 

Error  from  Superior  Court  Newton  Coon- 
ty;  a  W.  Smith,  Judge. 

Suit  by  Newton  County  against  William 
Boyd.  Verdict  and  judgment  for  defendant 
and  plaintiff  excepts  and  brings  error.  Af- 
firmed. 

King  ft  Johnson,  of  Covington,  for  plaintiff 
tn  error. 

Rogers  ft  Knox,  of  €k>vlngtoii«  for  defend- 
ant In  error. 
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ATKINSON,  J.  In  the  spring  of  the  year, 
the  county  of  Newton  by  parol  contract  rent- 
ed certain  land  to  William  Boyd,  to  be  plant- 
ed In  com,  the  county  to  pay  for  one- third 
of  the  guano  and  receive  one-third  of  the 
crop  grown;  the  rent  to  become  due  when 
the  crop  matured.  On  November  7th  the 
county  sold  and  conveyed  the  land  in  fee  to 
Boyti,  the  deed  not  reserving  or  otherwise 
specially  mentioning  the  crop.  After  the  crop 
wag  gathered  by  Boyd,  the  county  brought 
an  equitable  suit  against  him,  for  an  account- 
ing, and  to  recover  the  value  of  one-third  of 
the  crop. 

On  the  trial  all  the  evidence  showed  that 
the  crop  was  attached  to  the  soil  at  the  date 
of  the  conveyance,  but  there  was  a  conflict 
of  evidence  as  to  whether  the  crop  was  ma- 
ture at  the  date  of  the  conveyance.  The  de- 
fendant testified  that  there  was  a  killing 
frost  in  that  county  on  October  19th.  On 
November  30th  Boyd  demanded  and  received 
from  the  county  one-third  of  the  cost  of  the 
fertilizer  used  on  the  com.  The  court  di- 
rected a  verdict  for  the  defendant.  A  motion 
for  new  trial  was  overruled,  and  the  plain- 
tiff excepted. 

On  application  of  the  principle  stated  in 
the  headnote  to  the  pleadings  and  the  evi- 
dence, there  was  no  error  in  the  direction  of 
the  verdict. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except 

GEORGE,  J.  (dissenting).  Whether  ma- 
tured, but  ungathered,  crops  pass  with  a 
grant  of  the  land  without  reservation,  is  en- 
tirely immaterial  in  this  case.  By  all  the 
authorities,  rent  accrued  la  a  chose  In  action, 
and  is  personalty,  and  does  not  pass  with  a 
grant  of  the  land  without  reservation.  Under 
Civil  Code  (1910)  {  3341  : 

'*The  special  liens  of  landlords  for  rent  shall 
date  from  the  maturity  of  the  crops  on  the 
lands  rented,  unless  otherwise  agreed  on." 

It  is  admitted  by  the  defendant  In  this  case 
that  no  date  was  fixed  for  the  payment  of 
the  rent  The  evidence  really  demanded  a 
finding  that  the  rent  was  due  upon  the  ma- 
turity of  the  crop,  and  the  agent  of  the  coun- 
ty testified  positively  that  this  was  the  con- 
tract While  the  defendant  denied  that  the 
crops  were  matured  on  November  7, 1917,  he 
at  the  same  time  admitted  that  "there  was 
a  killing  frost  in  Newton  county"  on  October 
19,  1917.  Moreover,  the  county  was  to  fur- 
nish one-third  of  the  fertilizer,  and  23  days 
after  the  execution  and  delivery  of  the  deed 
to  Boyd  he  called  upon  the  county  for  one- 
third  of  the  cost  of  the  fertilizer  used  on  the 
com,  and  the  county  jmld  the  same.  At  that 
time  the  agent  of  the  county  asked  the  de- 
fendant how  much  com  the  county  would  get 
from  the  land,  and  the  defendant  replied  that 
he  could  not  say,  but  that  **the  lands  did  not 


produce  much."  Under  the  decision  of  Sauls- 
bury  V.  McKellar,  59  Ga.  302(3),  and  mliugs 
.in  other  similar  cases,  the  rents  had  accrued 
and  were  due  at  the  time  of  the  execution 
and  delivery  of  the  deed  to  the  tenant  In 
Autrey  v.  Autrey,  94  Ga.  579,  20  S.  E.  431,  it 
is  said  that : 

"The  rent  is  personalty,  and  the  right  -to  col- 
lect and  distribute  is  in  the  personal  represen- 
tative of  the  decedent" 

In  16  R.  C.  L.  914,  |  421,  the  general  rule, 
without  exception,  is  stated  as  follows: 

"The  dalm  of  a  landlord  for  accrued  rents 
is  on  the  same  general  basis  as  any  other  chose 
in  action;  and  though  upon  a  transfer  of  the 
reversion  the  landlord  expressly  assigns  to  his 
transferee  the  claim  for  accrued  rents,  the  as- 
signee's rights  with  respect  thereto  are  the 
same  only  as  those  of  any  other  assignee  of  a 
chose  in  action." 

Except  in  those  states  that  recognize  the 
right  of  an  assignee  to  maintain  an  action 
in  his  own  name,  he  cannot  maintain  an  ac- 
tion for  matured  rents  assigned.  The  fact 
must  not  be  overlooked  that  this  was  a  suit 
for  rent — for  the  value  of  the  corn  which 
Boyd  agreed  to  pay  for  the  rent  of  the  lands 
for  1917  for  agricultural  purposes.  Under 
any  view  of  the  evidence  It  was  a  jury  ques- 
tion whether  the  rent  was  due;  that  is, 
whether  it  had  accrued  at  the  date  of  the 
deed.  In  16  R.  O.  L.  915,  |  422,  the  general 
rule  of  law  applicable  to  the  facts  of  this 
case  is  stated  as  follows: 

"A  transfer  of  the  reversion  does  not  carry 
with  it  any  right  to  the  accrued  rents,  and  aft- 
er such  transfer  the  landlord  may  still  recover 
all  rents  theretofore  accrued." 

This  rule  is  supported  by  all  the  text-writ- 
ers on  the  subject,  as,  for  example,  1  Tiffany 
on  Landlord  and  Tenant,  1103(^.  All  the  de- 
cided cases,  it  is  believed,  without  exception 
sustain  the  rule.  See  notes  in  16  R  C  L. 
and  in  Tiffany,  supra. 


(148  Oa.  747) 
SHOUP  et  aL  t.   WILLIAMS  et  aL 

WILLIAMS  et  aL  v.  SHOUP  et  aL 

(Nos.  861,  862.) 

(Supreme  Court  of  Georgia.     Feb.  13,  1919.) 

(Syllahva  bv  the  Court,) 

1.  W1L149  «=5>459,  470  — CoNBTBuonoN  — In- 
tention—Statute. 

In  construing  a  will,  the  intention  of  the 
testator  Is  the  controlling  consideration,  and  his 
intention  must  be  ascertained  by  taking  the  will, 
as  it  is  said,  "by  the  four  comers,'*  and  giving 
to  all  parts  of  it  consideration. 

(a)  In  construing  a  particular  item  of  a  wiU, 
or  a  particular  clause  of  an  item,  the  court 
will  view  and  consider  the  whole  instrument. 
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(b)  Section  3900  of  the  Civil  Code  of  1910. 
which  provides  that:  "In  the  construction  of 
all  legacies,  the  court  will  seek  diligently  for  the 
intention  of  the  testator,  and  give  effect  to  the 
same  as  far  as  it  may  be  consistent  with  the 
rules  of  law;  and  to  this  end  the  court  may 
transpose  sentences  or  clauses,  and  change  con- 
necting conjunctions,  or  even  supply  omitted 
words  in  cases  where  the  clause  as  it  stands  is 
unintelligible  or  inoperative,  and  the  proof  of 
intention  is  clear  and  unquestionable;  but  if 
the  clause  as  it  stands  may  have  effect,  it  shall 
be  so  construed,  however  well  satisfied  the  court 
may  be  of  a  different  testamentary  intention*'— 
does  not  affect  nor  is  it  a  limitation  upon  the 
application  of  the  general  rule  stated  in  the 
preceding  note. 

(c)  The  last  clause  of  the  section,  to  wit,  "but 
if  the  clause  as  it  stands  may  have  effect,  it 
shall  be  so  construed,  however  well  satisfied 
the  court  may  be  of  a  different  testamentary 
intention,"  is  to  be  construed  as  a  limitation 
upon  the  power  of  the  court  to  transpose  sen- 
tences, change  connecting  conjunctions,  or  sup- 
ply omitted  words,  if  the  clause  as  it  stands  in 
relation  to  the  whole  instrument  Is  intelligible 
and  operative. 

2.  Wnxs  «S=»497(1),  601(1),  610(1)— Oonstbuo- 
TioN— Tbust— Life  Intebkst— Fee. 

Applying  the  foregoing,  the  court  did  not 
err  in  construing  the  will  in  this  case. 


Error  from  Superior  Court,  E\iltoii  Coun- 
ty ;   Geo.  L.  Bell,  Judge. 

Petition  by  Frank  H.  Peck  and  Walter  R. 
Brown,  executors  of  John  O.  Peck,  deceased, 
for  the  construction  of  the  will,  and  for  di- 
rections, opposed  by  Cora  Peck  Williams  and 
others,  and  Pearl  Peck  Sboup  and  others. 
From  a  judgment  construing  the  will,  Pearl 
Peck  Shoup  and  others  except  and  bring  er- 
ror, and  Cora  Peck  •Williams  and  others  take 
a  cross-bill  of  exceptions.  Judgment  on  main 
bill  of  exceptions  affirmed,  and  cross-bill  dis- 
missed. 

John  C.  Peck,  on  November  30,  1903,  made 
his  will  as  follows:    . 

"Item  Ist  I  direct  that  any  property  which 
I  may  own  at  the  time  of  my  death,  except 
such  as  is  specially  disposed  of  hereafter,  may 
be  sold  as  soon  as  it  can  reasonably  be  done, 
and  from  the  proceeds  thereof,  together  with 
such  funds  as  may  be  on  hand,  that  my  debts 
and  expenses  be  paid;  and  if  I  have  not  al- 
ready done  so,  I  direct  that  my  executors  shall 
erect  a  suitable  monument  on  my  lot  in  Oak- 
land Cemetery.  If  the  amount  realized  should 
not  be  sufficient  to  pay  the  expenses  designated, 
the  balance  required  may  be  taken  from  the 
rental  of  the  trust  property.  In  case  there  is 
any  money  left  after  pajring  debts,  funeral  ex- 
penses and  monument,  as  mentioned  above,  I  di- 
rect that  the  same  be  divided  into  five  equal 
parts  and  paid  out  as  follows:  One  share  to  my 
beloved  wife,  Frances  Josephine  Peck;  one  share 
to  my  son,  Frank  H.  Peck;  one  share  to  my 
grandchildren,  J.  C.  Peck,  Jr.,  and  Arthur  J. 
Peck,  sons  of  my  deceased  son  Arthur  J.  Peck ; 


one  share  to  my  daughter  Cora  P.  Williams,  and 
one  share  to  my  daughter  Lillie  P.  Davis. 

"Item  2d.  I  give  and  bequeath  ynto  my  be- 
loved wife,  Frances  Josephine  Peck,  the  full 
and  free  use  of  the  house  and  lot  in  which  I 
now  reside,  and  known  as  No.  97  Ivy  street, 
all  taxes,  insurance,  and  ordinary  repairs  on 
same  to  be  paid  by  my  executors  out  of  the  in- 
come from  the  other  property.  This  use  to 
continue  during  the  full  term  of  her  natural 
life.  I  also  give  her  absolutely,  all  the  house- 
hold goods  and  fixtures  in  said  house,  and  any 
horses  and  carriages  which  I  may  own  at  the 
time  of  my  death,  all  to  be  hers,  without  re- 
straint or  control. 

"Item  3d.  The  property  known  as  No.  15 
and  17  North  Pryor  street,  also  property  at  the 
junction  of  Peachtree  and  Pryor  streets,  also 
the  house  and  lot  No.  97  and  99  Ivy  street  I 
place  in  the  hands  of  my  executors  as  a  trust 
estate  (the  house  and  lot  No.  97  Ivy  street  be- 
ing subject  to  the  life  use  of  my  wife,  as  in- 
dicated in  Item  2d) ;  and  the  said  executors 
shall  keep  the  buildings  on  said  lots  insured 
for  about  three-fourths  of  their  value,  and  keep 
same  in  good  repair.  The  rental  from  the 
above  trust  estate  shall  first  be  applied  to  the 
payment  of  taxes,  insurance,  and  repairs,  and 
the  sum  of  one  hundred  fifty  dollars  per  month 
shall  be  paid  to  my  wife  named  above,  for  her 
use  as  she  may  deem  proper.  Payment  to  be 
made  to  her  monthly  and  to  continue  during 
the  full  term  of  her  natural  life.  As  I  think 
this  would  make  her  life  easy  and  without  care 
of  looking  after  property,  I  have  given  her  this 
in  place  of  dower  and  years  support  After 
paying  as  above,  the  income  from  the  property 
shall  be  applied  to  the  payment  of  the  monu- 
ment mentioned  above,  or,  if  not  needed,  shall 
be  paid  over  to  my  heirs  as  hereinafter  provid- 
ed. To  insure  the  payment  of  taxes,  insurance, 
and  repairs,  as  specified  above,  I  direct  that  my 
executors  shall  set  aside  from  the  rental  of  the 
property,  and  deposit  in  some  good  safe  bank, 
the  sum  of  one  hundred  fifty  dollars  per  month 
for  each  and  every  month,  and  on  the  first  of 
January  of  each  year  any  surplus  of  this 
amount  left  after  paying  the  taxes,  insurance 
and  repairs,  shall  be  divided  between  my  heirs  as 
is  provided  for  the  balance  of  income  from  prop- 
erty. This  trust  estate  I  desire  to  be  continued 
until  the  youngest  grandchild  is  twenty-one 
years  old. 

"Item  4th.  The  entire  balance  of  the  income 
from  the  trust  estate  (after  paying  fixed  charges 
as  above)  I  desire  to  be  divided  into  four  equal 
parts,  between  my  children  and  grandchildren, 
viz.:  Frank  H.  Peck,  one  share;  John  C.  Peck 
and  Arthur  J.  Peck,  sons  of  my  deceased  son, 
Arthur  J.  Peck,  one  share;  to  Cora  P.  Wil- 
liams, one  share;  to  Lillie  P.  Davis,  one  share. 
This  division  may  be  made  monthly  or  quarter- 
ly as  may  be  or  may  seem  best  to  my  execu- 
tors. Should  either  of  my  children  be  dead, 
then  their  children  should  receive  the  parent's 
share,  that  is,  the  one  share  going  to  that  par* 
ent  shall  be  equally  divided  between  the  cfail* 
dren  of  that  parent.  At  the  expiration  of  the 
trust,  all  the  property  may  be  divided  in  kind 
or  may  be  sold,  and  the  proceeds  divided  be- 
tween my  children  and  grandchildren,  two 
shares  to  each  child  and  one  to  each  grand- 
child.    If  the  grandchild  is  dead,  leaving  chil- 
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dren,  such  child  or  children  shall  inherit  the 
parent's  share. 

'*Item  5th.  In  case  of  the  death  of  either 
John  G.  Peck,  Jr.,  or  Arthur  J.  Peds,  during 
the  trust,  then  that  portion  of  tiie  income  shall 
go  to  the  one  living;  and  in  case  of  the  death 
of  both  of  said  children  before  the  end  of  the 
trust,  then  the  entire  share  shall  revert  to  the 
general  fund,  unless  they  may  have  been  mar- 
ried, in  which  case,  if  there  are  living  children, 
they  shall  inherit  the  father's  share;  but  if  no 
children  are  living,  the  amount  shall  revert  as 
above.  The  same  condition  shall  apply  to  any 
children  of  my  daughters,  Cora  P.  Williams  and 
Lillie  P.  Davis;  that  is,  in  case  of  the  death 
of  the  parent,  the  portion  of  the  property  ready 
for  distribution,  as  well  as  the  portion  of  the 
income,  Should  go  to  such  child  or  children; 
but  in  case  of  the  death  of  such  child  or  chil- 
dren before  the  final  distribution,  without  leav- 
ing living  children  or  grandchildren,  then  the 
full  share  shall  revert  to  the  general  fund,  and 
be  divided  between  other  children ;  it  being  my 
intent  and  desire  that  my  property  shall  go 
to  my  wife  and  our  children  and  through  them 
in  case  of  their  death  to  their  children  accord- 
ing to  the  terms  of  this  will." 

By  item  6  executors  were  appointed. 

Upon  the  death  of  the  testator,  which  oe- 
curred  on  March  5,  1908,  he  left  surviving 
him  the  following  persons:  His  wife,  Frances 
Josephine  Peck;  one  son,  Frank  H.  Peck; 
two  daughters,  Cora  Peck  Williams  and  LU- 
lie  Peck  Davis;  and  eight  grandchildren,  to 
wit,  Pearl  Peck  Shoup  (formerly  Pearl  B. 
Peck).  Emerson  P.  Peck,  William  Hoyt  Peck, 
George  Starr  Peck,  Eloise  Peck  Cook  (former- 
ly Beba  Eloise  Peck),  children  of  Frank  H. 
Peck;  J.  C.  Peck  and  Arthur  J.  Peck,  sons 
of  Arthur  J.  Peck,  a  deceased  son  of  the  tes- 
tator: and  Josephine  Davis  Mell  (formerly 
Josephine  Davis),  daughter  of  Lillie  Peck 
Davis.  All  of  the  above-named  persons  were 
in  life  at  the  time  of  the  execution  of  the 
will.  Eloise  Peck  Cook,  the  youngest  of  all 
the  grandchildren  of  the  testator,  became  of 
age  on  February  9,  1917.  Frances  Josephine 
Peck,  the  widow  of  the  testator,  died  on 
March  6,  1917.  On  April  5,  1917,  Frank  H. 
Peck  and  Walter  B.  Brown,  executors  of  the 
estate  of  John  C.  Peck,  filed  their  petition  to 
the  superior  court  of  Fulton  county,  in  which 
they  prayed  that  the  court  construe  the  will 
and  direct  them  In  the  following  particulars: 

(1)  "Is  each  child  of  testator  now  entitled  to' 
two  shares  and  each  grandchild  of  testator  now 
entitled  to  one  share  in  said  estate  absolutely 
and  in  fee  simple?" 

(2)  "Or,  is  each  child  of  testator  now  entitled 
to  two  shares  and  the  two  grandchildren  of 
testator,  J.  O.  Peck  and  Arthur  J.  Peck,  now 
entitled  to  one  share  in  said  estate,  to  the  ex- 
clusion of  the  other  grandchildreo  of  testator, 
absolutely  and  in  fee  simple?" 

(3)  "Do  any  of  the  distributees  take  a  life  in- 
terest contingent  upon  their  leaving  diUdren; 
and,  if  BO,  whom?** 

At  the  time  of  the  filing  of  the  bill  for  di- 
rection  aU  the  above-named   children   and 


grandchildren  ^f  the  testator  were  then  hi 
life  (no  other  grandchild  haying  been  bom 
since  the  execution  of  the  will),  and  were 
made  parties  defendant.  All  the  defendants 
answered,  except  Josephine  Davis  Mell,  the 
daughter  of  Lillie  P.  Davis,  and  exc^t 
Frank  H.  Peck,  who,  being  in  his  r^resenta- 
tive  capacity  one  of  the  plaintiffs,  did  not 
further  plead.  The  five  children  of  Frank  H. 
Peck  contended,  in  substance,  that  the  prop- 
er interpretation  of  the  will  was  that  when 
the  so-called  trust  estate  terminated  the  cor- 
pus thereof  was  to  be  divided  into  fourteen 
shares ;  two  shares  to  go  to  each  of  the  three 
living  children  of  the  testator,  namely,  Frank 
H.  Peck,  Cora  P.  Williams,  and  Lillie  P.  Da- 
vis, and  one  share  to  each  of  the  grandchil- 
dren of  the  testator,  namely,  the  five  chil- 
dren of  Frank  H.  Peck,  the  two  children  of 
the  deceased  son,  Arthur  J.  Peck,  and  the  one 
child  of  LUlie  P.  Davis.  Cora  P.  Williams 
and  Lillie  P.  Davis,  daughters  of  the  testator, 
and  John  O.  Peck  and  Arthur  J.  Peck,  the 
sons  of  a  deceased  son  of  the  testator,  in 
their  answers  contended,  in  substance,  that 
the  property  of  the  testator  not  included  in 
the  so-called  trust  estate  was  disposed  of  un- 
der item  1  of  the  will,  and  passed  partly  by 
the  provisions  of  the  will  and  partly  by  in- 
heritance from  the  deceased  widow  of  the 
testator  to  the  three  living  children  of  the 
testator  and  two  children  of  testator's  de- 
ceased son,  in  the  proportion  of  one-fourth  to 
each  living  child  and  one-fourth  to  the  sons 
of  the  deceased  child,  and  that  as  to  the  cor- 
pus of  the  so-called  trust  estate  the  will  dis- 
posed of  it  so  that  it  would  also  be  received 
in  equal  shares  by  the  living  children  of  the 
testator  and  the  two  sons  of  the  dead  son 
representing  their  deceased  father.  The 
court,  to  whom  the  case  was  submitted  with- 
out the  intervention  of  a  jury,  construed  the 
will  as  follows: 

"First.  That  the  property  not  induded  in  the 
trust  estate,  and  disposed  of  in  item  1,  went, 
in  fee  simple,  one-fifth  to  the  widow,  one-fifth 
to  each  of  the  children  of  the  testator,  and  one- 
fifth  to  the  two  children  of  Arthur  J.  Peck,  as 
set  forth  in  item  1 ;  that  the  widow  having  died 
intestate,  her  share  follows  the  law  of  inher- 
itance, going  in  equal  shares  to  the  same  per- 
sons, so  that  Frank  H.  Peck  is  entitled  to  one- 
fourth  of  said  funds  or  property,  Cora  P.  Wil- 
liams to  one-fourth,  lillie  P.  Davis  to  one- 
fourth,  and  J.  C.  Peck,  Jr.,  and  Arthur  J.  Peck 
together  to  one-fourth. 

"Second.  That  each  child  of  the  testator  is 
now  entitled  to  two  shares  of  the  trust  estate, 
and  the  two  grandchildren  at  the  testator,  J. 
G,  Peck  and  Arthur  J.  Peck,  are  each  entitled  to 
one  share  in  said  estate,  to  the  exdusion  of  the 
other  grandchildren  at  the  testator,  absolutely 
and  in  fee  simple. 

"Third.  Oliat  neither  of  the  distributees  take 
a  life  interest  contingent  upon  their  leaving  diil- 
dren." 

To  the  judgment  constming  the  wlU  as  in- 
dicated in  the  second  and  third  diiislons  set 
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forth  above,  the  five  grandchildren  of  the  tes- 
tator (children  of  Frank  H.  Peck,  son  of  the 
testator)  excepted.  At  the  hearing  the  two 
daughters  of  the  testator  and  the  two  sons 
of  the  deceased  son  of  the  testator  moved  to 
strike  so  much  of  the  answers  filed  by  the 
plaintiffs  in  error  in  the  main  bill  of  excep- 
tions as  sought  to  set  up  an  old  will  of  the 
testator  and  certain  accompausring  docu- 
ments, on  the  ground  that  there  was  no  sach 
ambiguity  in  the  will  as  authorized  the  in- 
troduction of  extrinsic  evidence.  This  mo- 
tion was  overruled,  aud  during  the  progress 
of  the  trial  the  documents  were  received  In 
evidence  over  the  objection  of  the  defendants 
in  error  Ui  the  main  bill ;  and  the  rulings  of 
the  court  in  these  particulars  are  assigned  as 
error  In  the  cross-bill  of  exceptions. 

G.  S.  Peck  and  Rosser,  Slaton,  Phillips  & 
Hopkins,  all  of  Atlanta,  for  plaintiffs  in  er- 
ror- 
Anderson,  Rountree  &  Crenshaw  and  Brew- 
ster, Howell  &  Heyman,  all  of  Atlanta,  for 
defendants  in  error. 

GEOBOE,  J.  (after  stating  the  facts  as 
above).  [1]  1.  In  the  able  brief  of  counsel  for 
the  plaintiffs  in  error  various  arguments  are 
used,  and  sundry  rules  of  law  are  applied  to 
uphold  the  construction  given  by  them  to  the 
will  of  John  C.  Peck,  but  they  mainly  rely 
upon  the  following  provision  of  item  4  of  the 
will: 

"At  the  expiration  of  the  trust,  all  the  prop- 
erty may  be  divided  in  kind  or  may  be  sold, 
and  the  proceeds  divided  between  my  diildren 
and  grandchildren,  two  shares  to  each  child  and 
one  to  each  grandchild.  If  the  grandchild  Is 
dead,  leaving  children,  such  child  or  children 
shall  inherit  the  parent's  share." 

It  is  insisted  that  the  language  of  this  pro- 
vision, which  manifestly  refers  to  the  cor- 
pus of  the  estate,  is  plain  and  unambiguous ; 
that  the  words,  "my  children,"  •'grandchil- 
dren," "each  child,"  and  "each  grandchild," 
in  the  particular  clause  involved,  should  have 
their  usual  and  ordinary  meaning.  In  this 
connection  we  are  referred  to  section  S900 
of  the  (^vll  Code,  which  is  as  follows: 

"In  the  construction  of  all  legacies,  the  court 
will  seek  diligently  for  the  intention  of  the  tes- 
tator, and  give  effect  to  the  same  as  far  as  it 
may  be  consistent  with  the  rules  of  law;  and 
to  this  end  the  court  may  transpose  sentences 
or  clauses,  and  change  connecting  conjunctions, 
or  even  supply  omitted  words  in  cases  where 
the  clause  as  it  stands  is  unintelligible  or  in- 
oi>erative,  and  the  proof  of  intention  is  clear 
and  unque8ti<Hiable;  but  U  thb  dasje  as  it 
stands  may  have  effect,  it  shall  be  so  construed, 
however  well  satisfied  the  court  may  bo  cf  a 
different  testamentary  intention." 

And  it  is  said  that  the  last  clause  of  this 
section,  to  wit,  '*lf  the  clause  as  it  stands 
may  have  effect,  it  shall  be  so  construed,  how- 
ever well  satisfied  the  court  may  be  of  a  dif- 


ferent testamentary  Intention,"  is  controlling 
in  this  case.  If  the  provision  of  the  will 
above  quoted  stood  alone,  that  Is,  if  nothing 
went  before  it  or  followed  after  it,  it  may  be 
conceded  that  the  will  should  be  given  the 
construction  placed  upon  it  by  plaintiffs  Id 
error.  But  the  rule  laid  down  in  the  section 
quoted  in  no  wise  limits  the  well-recognized 
doctrine  that  the  intention  of  the  testator  is 
the  controlling  consideration,  and  that  this 
intention  must  be  gathered  from  the  whole 
will.  Choice  v.  Marshall,  1  Ga.  97,  102; 
Winn  V.  Tabernacle  Infirmary,  135  Ga.  380, 
383,  69  S.  E.  557,  32  L.  R.  A.  (N.  S.)  512; 
Tyler  v.  Theilig,  124  Ga.  204,  52  S.  E.  606. 
The  Instrument  must  be  taken,  as  it  is  some- 
times said,  by  the  "four  comers,"  and  every 
part  of  it  given  effect  so  far  as  sound  public 
policy  and  the  rules  of  law  will  admit.  In 
the  recent  case  of  Hutland  v.  Emanuel,  80 
South.  107  (5),  the  Supreme  Court  of  Ala- 
bama ruled: 

"In  construing  a  particular  item  of  a  will, 
the  court  will  view  and  consider  the  whole  in- 
strument." 

This  ruling  is  in  harmony  with  the  well- 
recognized  rule  that  the  Intention  of  the  tes- 
tator, as  gathered  from  the  whole  will,  is 
the  controlling  consideration.  Miller  v.  Hurt, 
12  Ga.  357,  361;  Gaboury  v.  McGovern,  74 
Ga.  133,  140;  Ezell  v.  Head,  99  Ga.  560,  27 
S.  E.  720.  In  Randolph  v.  Bond,  12  Ga.  362, 
367,  this  court,  speaking  through  Judge  War- 
ner, said: 

**The  counsel  for  the  defendants  in  error  in- 
sists, that  they  are  to  take  per  capita,  share 
and  share  alike,  and  such  certainly  would  be 
the  legal  effect  of  the  latter  part  of  the  sev- 
enth clause  of  the  will,  but  for  the  other  ex- 
pressions contained  in  it  denoting  a  different  in- 
tention. While  we  admit  the  general  rule  as 
contended  for  by  the  defendants  in  error,  in  the 
absence  of  any  contrary  intention,  yet,  the  lega- 
tees will  take  per  stirpes,  if  the  testator's  in- 
tention to  that  effect  appears  from  other  expres- 
sions in  the  will"— citing  Roland  v.  Gors:ich, 
2  Cox,  187. 

It  is  proper  to  say  that  counsel  for  plain- 
tiffs in  error  contended  that  the  clause  of 
the  will  quoted  can  be  given  literal  effect' 
without  doing  violence  to  any  other  part  of 
the  will,  and  that  the  will,  taken  as  a  whole, 
clearly  reveals  the  Intention  of  the  testator 
to  divide  his  estate  into  fourteen  shares,  two 
shares  to  each  of  his  children  and  one  share 
to  each  of  his  grandchildren.  The  provision 
in  the  latter  part  of  the  third  item  of  the 
will,  "This  trust  estate  I  desire  to  be  contin- 
ued until  the  youngest  grandchild  Is  twenty- 
OPA  yours  old,"  and  other  provisions  of  the 
will,  are  pointed  out  as  sustaining  this  view. 
It  is,  under  the  facts  of  this  case,  immaterial 
whether  the  "trust  estate"  was  to  terminate 
absolutely  when  the  youngest  grandchild  be- 
came 21  years  of  age,  without  regard  to 
whether  the  wife  of  the  testator  was  then  in 
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life.  If  the  sentence  last  above  quoted  refers 
to  the  youngest  of  all  the  grandchildren  of 
the  testator,  it  is  material  only  as  bearing 
upon  the  general  Intent  of  the  testator  in  the 
making  of  his  will.  Of  course,  if  the  *'trust 
estate'*  Is  to  be  continued  until  the  youngest 
of  all  his  grandchildren  "is  twenty-one  years 
old,"  the  presumption  would  arise  that  ho 
Intended  the  youngest  grandchild  to  take  un- 
der the  will ;  but  this  is  not  necessarily  true. 
Looking  to  the  whole  will,  however,  we  think 
it  clear  that  as  to  the  property  which  was 
included  In  the  so-called  trust  estate,  the 
testator  intended  that  it  should  also  be  re- 
ceived in  equal  shares  by  the  three  living 
children  of  the  testator  and  the  two  sons  of 
the  dead  son,  representing  their  deceased  fa- 
ther. In  the  first  item  of  the  will  the  testa- 
tor refers  to  his  grandchildren  by  name,  and 
includes  only  the  sons  of  his  deceased  son, 
Arthur  J.  Peck ;  and  this  reference  is  to  his 
grandchildren  in  connection  with  his  wife 
and  his  three  living  children.  In  Item  4  of 
the  will,  in  making  a  bequest  of  the  remain- 
der of  the  income  from  the  "trust  estate," 
he  provides  that  it  be  "divided  into  four 
equal  parts,  between  my  children  and  grand- 
children, viz.:  Frank  H.  Peck,  one  share; 
John  C.  Peck  and  Arthur  J.  Peck,  sons  of  my 
deceased  son,  Arthur  J.  Peck,  one  share;  to 
Cora  P.  Williams,  one  share;  to  Lillie  P. 
Davis,  one  share.'*  It  is  In  item  4  of  the  will, 
and  almost  immediately  following  the  be- 
quest above  quoted,  that  the  clause  mainly 
relied  upon  by  plaintiffs  in  error  appears. 
At  the  end  of  item  5,  after  the  testator  has 
finally  disposed  of  his  entire  estate,  income 
and  corpus,  we  find  this  significant  state- 
ment: 

"It  being  my  intent  and  desire  that  my  prop- 
erty shall  go  to  my  wife  and  our  children  and 
through  them  in  case  of  their  death  to  their 
children  according  to  the  terms  of  this  will." 

[21  Upon  these  and  other  considerations 
arising  from  a  careful  scrutiny  of  the  whole 
will,  we  are  satisfied  that  the  testator  re- 
ferred to  his  two  grandchildren,  the  sons  of 
his  deceased  son,  as  coming  within  the  de- 
scriptive words  employed  by  him  when  he 
devised  the  corpus  of  the  "trust  estate"  to 
"my  children  and  grandchildren,  two  shares 
to  each  child  and  one  to  each  grandchild." 

2.  None  of  the  distributees,  under  a  prop- 
er construction  of  the  will,  took  a  life  inter- 
est contingent  upon  their  leaving  children. 
The  will  created  a  vested  remainder  in  the 
corpus  of  the  "trust  estate"  in  Cora  P.  Wil- 
liams and  Ldllie  P.  Davis,  subject  to  be  di- 
vested if  they  did  not  survive  the  termina- 
tion of  the  "trust  estate.**  Speer  v.  Roach, 
145  Ga.  852,  854,  90  S.  E.  57. 

As  indicated,  we, are  of  the  opinion  that 
there  was  no  ambiguity  apparent  upon  the 
face  of  the  will.    While  the  court  admitted 


certain  aliunde  evidence  consisting  of  an  old 
will  with  certain  pencil  memoranda  said  to 
have  been  made  thereon  by  the  testator,  and 
other  documentary  evidence,  the  conclusion 
finally  reached  by  the  court  was  correct  No 
other  construction  would  give  effect  to  the 
wording  of  the  will,  considered  in  its  en- 
tirety. 

Judgment  on  the  main  bill  of  exceptions 
affirmed.  Cross-biU  dismissed.  All  the  Jus- 
tices concur. 


(148  Ga.  711  > 
MARSHALL  v.  NEISLER  et  al.     (No.  1021.) 

(Supreme  Court  of  Georgia.     Feb.  12,   1919.) 

(Syllabus  by  the  Court,) 

Banks  and  Banking  ^=»77(5)— Rjeceivebs 
— 'Sale— CoNFiBMATioN— Pbice. 
The  receivers  of  the  Farmers'  &  Merchants* 
Bank  were  ordered  by  the  court  to  sell  the  en- 
tire property  of  the  bank  held  by  them,  and 
to  make  report  of  the  sale  to  the  court  for 
confirmation  or  rejection.  They  filed  a  report 
reciting  that  the  property  had  been  sold  to  W. 

B.  Marshall  upon  his  bid  of  $4,510,  and  recom- 
mended that  the  sale  so  reported  be  confirmed. 

C.  H.  Neisler  filed  objections  to  the  confirma- 
tion of  the  sale  to  Marshall,  upon  the  ground, 
among  others,  that  the  property  had  been  cried 
off  to  him  for  the  sum  of  $3,850,  he  being  the 
highest  and  best  bidder.  The  evidence  before 
the  court  disclosed  that  the  property  was  bid 
off  by  Neisler  at  the  last-named  sum,  and  that 
thereafter  the  receivers  again  exposed  the  prop- 
erty for  sale,  over  Neisler's  protest,  when  it 
was  cried  off  to  W.  E.  Marshall  for  tlie  sum  of 
$4,510,  as  reported  by  the  receivers;  Neisler 
also  being  a  bidder  when  the  property  was  of- 
fered a  second  time.  When  the  matter  of  con- 
firming the  sale  was  before  the  court,  the  judge 
passed  an  order  reciting  that  at  the  sale  the 
property  had  been  knocked  off  to  Neisler  at 
$3,850,  and  that  this  was  not  a  fair  and  ade- 
quate price  therefor,  but  that,  Neisler  having 
in  open  court  offered  to  raise  his  bid  to  $5,000* 
and  it  appearing  that  this  sum  was  a  fair  and 
adequate  price  for  the  property  sold,  it  was 
ordered  that  the  sale  to  him  be  confirmed,  and 
that  upon  payment  of  the  $5,(X)0  in  cash  the 
receivers  deliver  the  property  to  him  and  make 
to  him  an  appropriate  conveyance.  To  this 
order  Marshall  excepted  upon  various  grounds. 
Ueld,  that  the  court  committed  no  error  in  ren- 
dering the  decree  complained  of.  See  Moore  v. 
Triplett,  96  Va.  60S,  32  S.  EX  50.  70  Am.  St, 
Rep.  882  (5).  See,  also,  16  R.  C.  L.  §  81,  p. 
113,  as  to  right  of  bidder  to  except. 

Error  from  Sui)erior  Court,  Taylor  Coun- 
ty;   H.  A.  Mathews,  Judge. 

Objection  by  O.  H.  Neisler  and  others  to 
confirmation  of  receivers'  sale  of  property  of 
Farmers'  &  Merchants'  Bank  to  W.  E.  Mar- 
shall. From  an  order  confirming  a  sale  to 
Neisler,  Marshall  excepts  and  brings  error. 
Affirmed. 


^=»For  other  cases  see  sanke  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Dlgesta  and  Indexes 
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Jule  Felton,  of  Monteztuna,  for  plaintiff  In 
error. 

Hardeman,  Jones,  Park  &  Johnston,  of 
Macon,  for  defendants  in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(148  Qa.  71l> 
COOPiai  V.  NBISLBR  et  al.    (No.  1016.) 

(Supreme  Court  of  Georgia.     Feb.  13,  1919.) 

(Byllahua  hy  the  Court.) 
Dismissal  of  Intebvention. 

Under  <the  ruling  made  in  the  case  of  Mar- 
shall T.  Neisler,  98  S.  E.  352,  the  court  did  not 
err  in  dismissing  the  intervention  filed  by  the 
plaintiff  in  error. 

Error  from  Superior  Court,  Taylor  County ; 
H.  A.  Mathews,  Judge. 

Objection  by  0.  H.  Neisler  and  others  to 
conflrmatlon  of  receiver's  sale,  with  interven- 
tion by  G.  L.  Cooper.  From  a  Judgment  dis- 
missing the  intervention,  intervener  brings 
error.    Affirmed. 

Jere  M.  Moore  and  G.  C.  Robinson,  both 
of  Montezuma,  for  plaintiff  in  error. 

Hardeman,  Jones,  Park  <&  Johnston,  of 
Macon,  and  Jule  Felton,  of  Montezuma,  for 
defendants  in  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(1-18  Oa.  701) 
THOMPSON  V,  TENNYSON.     (No.  998.) 

(Supreme  Court  of  Georgia.     Feb.  12,  1919.) 

fSyUtihus  by  the  Court,) 

Fish  ^=»5(1,  2)— Waters  and  Wateb  Ootjbs- 
Es  ^=>89,  156(7)— BiPABi  AN  Rights— Own - 
EBSHip  OF  Soil— Right  of  Fishing — "Mux 
Pbitileges.'' 

The  owner  of  land  adjoining  a  nonnaviga- 
ble  stream  is  the  owner  of  the  soil  to  the  cen- 
ter of  the  thread  of  the  stream,  and  of  the 
fishing  rights  to  t^e  center  of  the  thread  on 
his  side  of  the  stream.  If  one  proprietor  owns 
the  land  on  both  sides  of  the  stream,  he  has 
the  exclusive  right  of  fishing  therein. 

(a)  The  right  of  fishing  is  not  severed  from 
the  ownership  of  the  fee  by  grant  which  does 
not  by  its  terms  either  expressly  convey  the 
right,  or  necessarily  include  it,  as,  for  instance, 
an  unrestricted  grant  of  all  water  rights  or 
privileges. 

(b)  GThe  grant  by  the  owner  of  the  fee  of 
"mill  privileges"  carries  the  right  to  the  rea- 
sonable use  of  land  and  water  necessary  to  the 
operation  of  a  mill,  but  does  not  grant  any 
fishing  privileges. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mill 
Privilege.] 


Error  from  Superior  Court*  Thomas  Coun* 
ty;   W.  B.  Thomas,  Judge. 

Suit  for  injunction  by  Mrs.  S.  F.  Tennyson 
against  J.  T.  Thompson.  Injunction  granted 
in  part,  and  defendant  excepts  and  brings 
error.    Reversed,  with  direction. 

Mrs.  S.  F.  Tennyson  brought  an  equitable 
petition  against  J.  T.  Thompson,  alleging, 
that  she  was  the  owner  of  a  gristmill  which 
her  husband,  J.  N.  Tennyson,  as  her  agent, 
conducted  for  her;  that  in  the  operation  of 
the  mill  for  the  purpose  of  grinding  com  she 
had  acquired  by  deed  the  privilege  of  main- 
taining a  millpond  on  certain  land  described 
in  the  deed ;  that  she  was  in  the  possession  of 
the  same,  operating  the  mill  and  using  the 
pond  through  her  husband  as  agent,  and  her 
predecessors  in  title  had  been  in  the  peace- 
ful possession  of  the  same  without  interfer- 
ence for  30  years  or  more;  that  the  defend- 
ant and  his  agents  patrolled  the  pond  and 
forbade  those  working  in  plaintiff's  employ- 
ment, and  her  licensees,  from  using  or  going 
on  the  pond,  and  had  put  up  signs  forbidding 
any  one  from  going  on  the  pond;  that  de- 
fendant ordered  plaintiff's  husband  off  the 
pond  and  made  threats  intimating  that  he 
would  shoot  any  one  caught  on  the  pcmd; 
that  defendant  interfered  with  persons  who 
desired  to  visit  the  mill  and  premises  for  the 
purpose  of  having  their  com  ground,  and  he 
still  continues  to  patrol  the  pond  and  prem- 
ises, interfering  with  plaintiff's  business; 
that  defendant  has  been  notified  to  stay  off 
the  premises  and  pond,  but  he  willfully  and 
maliciously  disregards  land  violates  her 
rights  of  private  property.  Plaintiff  prayed 
that  defendant  and  his  agents  be  enjoined 
from  going  on  the  pond  and  premises,  and 
from  intimidating  the  customers  of  plaintiff, 
etc.  The  part  of  plaintiff's  deed  material 
here  is  as  follows : 

"Plaintiff  attached  to  her  petition  a  deed  from 
Mrs.  Siddah  Perry,  of  Thomas  county,  Ga.,  dat- 
ed October  3,  1917  conveying  ithe  privilege  of 
having  and  maintaining  a  millpond  known  as 
the  Bullock  millpond,  situated  on  lot  No.  207 
in  the  seventeenth  land  district  of  said  state 
and  county;  also  that  portion  of  lot  of  land 
No.  208,  containing  107  acres,  more  or  less, 
and  bounded  as  foUows:  On  the  east  by  origi- 
nal land  lot  line,  on  the  south  by  the  run  of 
a  certain  branch,  on  the  west  by  lands  of  Mrs. 
Freeman  Carden,  and  on  the  north  by  lands  of 
Mrs.  Freeman  Carden,  being  the  same  land 
upon  which  my  residence  is  located,  and 
which  is  and  has  been  used  in  connection  with 
the  operation  of  the  mill  above  described;  also 
that  portion  of  lot  No.  194  in  said  district  of 
said  state  and  county  as  is  and  has  been  used 
for  the  purpose  of  backing  water  thereon  in 
the  use,  maintenance,  and  operation  of  said 
mill.' " 

The  defendant  filed  an  answer,  denying 
the  material  allegations  of  the  petition,  and 
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ayerrlng  that  he  held  the  land  on  whi<^  the 
pond  is  located  under  a  warranty  deed  from 
T.  T.  Thompson  to  himself.  He  also  attached 
a  copy  of  a  deed  from  James  A.  BuUock  to 
T.  T.  Thompson,  by  which  the  grantor  of  de- 
fendant acquired  title  and  possession  of  lot 
No.  297.  Defendant  averred  that  "the  plain- 
tiff has  no  interest  or  equity  in  or  respecting 
lot  of  land  No.  207,  save  the  mill  privileges 
defined  in  the  deeds  hereto  attached" ;  that 
the  defendant  was  the  owner  of  that  part 
of  lot  of  land  No.  207  corered  by  and  ad- 
jacent to  the  millpond,  and  is  entitled  to 
the  hunting  and  fishing  privileges  thereon, 
whereas  the  plaintifTs  agent  and  husband 
'*has,  without  authority  of  law,  endeavored 
to  seize  and  hold  the  exclusive  hunting  and 
fishing  privileges  on  and  adjacent  to  said 
pond,  wlildi  hunting  and  fishing  privileges 
are  entirely  separate  and  distinct  from  the 
mill  and  the  mill  privileges."  The  defendant 
prayed  that  the  plaintiff's  prayers  for  relief 
be  denied,  and  that  she  be  enjoined  from 
hunting  or  fishing  upon  the  pond,  or  that 
part  of  lot  of  land  No.  207  adjacent  to  the 
p<md,  without  first  obtaining  the  written  per- 
mission of  the  defendant  or  his  assigns.  He 
also  prayed  that  the  deed  from  Mrs.  Perry  to 
the  plaintiff  be  canceled  as  a  cloud  upon  his 
title. 

Upon  the  interlocutory  hearing  the  trial 
judge  granted-  the  injunction  as  prayed  for 
by  the  plaintiff,  '*in  so  far  as  the  water  and 
pond  are  ooncemed/'  and  the  defendant  and 
his  agents  were  enjoined  from  going  upon  the 
pond  or  premises  described  in  the  petition. 
To  this  judgment  the  defendant  excepted. 

Clifford  E.  Hay,  of  Thomasville,  for  plain- 
tiff in  error. 

Titus,  Dekle  &  EU^kins,  of  Thomasville, 
for  defendant  in  error. 

HILL,  J.  From  the  averments  of  the  peti- 
tion and  answer  it  will  be  seen  that  the  main 
question  at  issue  between  the  parties  is:  Who 
.is  entitled  to  tlie  exclusive  hunting  and  fish- 
ing privileges  in  the  millpond  referred  to  in 
the  petition?  It  appears  that  the  fee  of  lot 
No.  207  was  conveyed  by  James  A.  Bullock 
on  December  4,  1874,  to  Tandey  Thompson 
(T.  T.  Thompson),  together  with  aU  the  privi- 
leges except  for  mill  privileges;  and  on 
February  20,  1008,  T.  T.  Thompson  conveyed 
to  J.  T.  Thompson,  the  defendant,  lot  No.  207 
of  the  seventeenth  district,  it  being  recited, 
**This  deed  subject  to  water  mill  privileges." 
At  the  time  of  the  conveyance  l>y  Bullock  to 
T.  T.  Thompson  there  was  a  creek  on  the 
property,  but  no  mill  or  millpond  had  been 
constructed.  Thereafter  the  grantor  built  a 
mill  and  maintained  a  millpond  for  a  number 
of  years.  On  August  17,  1908,  James  A. 
Bullock  conveyed  to  Mrs.  Siddah  Perry  "the 
privilege  of  having  and  maintaining  a  mill- 
pond" on  lot  207;    and  on  October  3,  1917, 


Mrs.  Perry  conveyed  to  Mrs.  Tennyson,  tbe 
plaintiff,  "the  privilege  of  having  and  main- 
taining a  millpond,  known  as  the  Bullock 
millpond^  situated  on  lot  207." 

We  will  first  deal  with  the  question  of  who 
possesses  the  exclusive  right  of  fishing  so  far 
as  the  right  is  dependent  upon  the  convey- 
ances of  the  respective  parties.  Under  the 
common  law  the  owner  of  land  bordering  on 
a  nonnavigable  stream  owned  the  soil  to  the 
center  or  thread  of  the  stream,  and  likewise 
had  the  exclusive  right  of  fishing  on  his  side 
of  the  stream.  If  the  same  person  owned  the 
land  on  both  sides  of  the  streamk,  he  was  oi- 
titled  to  the  exclusive  right  of  fishing.  Cai^ 
ter  V.  Murcot,  4  Burr.  2162;  12'Eng.  EuL 
Gas.  166.  And  the  doctrine  of  the  common 
law  has  been  adhered  to  by  the  courts  of 
this  country.  Beckman  v.  Kreamer,  43  111. 
447,  92  Am.  Dec.  146;  Hooker  t.  Gummings, 
20  Johns.  (N.  Y.)  90,  11  Am.  Dec.  249;  Com- 
monwealth V.  Ghapin,  5  Pick.  (Mass.)  199,  16 
Am.  Dec.  386;  Beach  v.  Morgan,  67  N.  H. 
529,  41  AtL  349,  68  Am.  St.  Rep.  692;  Grif- 
fith V.  Hohnan,  23  Wash.  847,  68  Pac.  239, 
54  L.  R.  A.  178,  83  Am.  Bt  Rep.  821. 

This  is  also  the  law  as  decided  In  Georgia. 
In  the  case  of  Joiner  v.  Wilkes,  148  Ga.  300, 
96  S.  E.  385,  it  was  held  that— 

"Under  the  pleadings  and  the  evidence,  the 
court  did  not  err  in  granting  the  interlocatory 
injunction." 

There  is  no  statement  of  facts  and  no 
opinion  in  the  report  of  that  case.     Refer- 
ence to  the  record,  however,  discloses  that 
the  case  there  decided  was  submitted  to  the 
Judge  for  decision  upon  an  agreed  statement 
of  facts,  from  which  it  appears  that  the  plain- 
tiff, Wilkes,  whose  right  to  an  injunction  was 
maintained  by  the  decision  rendered,  was  the 
owner  in  fee  of  lot  of  land  No.  57,  adjoining 
one  side  of  a  millpond;    his  title  coming 
through  a  chain  of  conveyances  from  one 
Tharp     Spence.       Joiner,     the     defendant, 
through  a   chain  of  conveyances  from  the 
same  common  grantor,  had  been  granted  "all 
the  water  and  mill  privileges  on  lot  of  land 
No.  57  in  the  seventeenth  district  of  Thomas 
county,  Ga.,  together  with  their  every  right 
and  privilege  desired,  wanted,  or  required 
for  the  purpose  of  erecting,  building,  and  op- 
erating a  water  mill  and  gin  and  such  other 
machinery  as  may  at  any  time  be  added  or 
operated  by  water  power."    Under  this  grant 
the  defendant  claimed  to  be  entitled  to  the 
exclusive  fishing  privileges  in  the  millpond, 
notwithstanding  the  plaintiff's  ownership  of 
the  soil  adjoining  a  portion  of  the  pond.   Tbe 
effect  of  that  decision,  therefore,  was  to  hold 
that  the  owner  In  fee  on  land  on  one  side  -of 
a  pond  was  entitled  to  fish  in  that  portion  of 
the  pond  which  extended  over  the  soil  owned 
by  him,  and,  further,  to  rule  that  a  previoos 
grant  by  the  conmion  grantor  of  all  the  wa- 
ter and  mill  privileges  on  lot  of  land  No.  57 
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did  not  hare  the  effect  of  conveying  to  the 
grantee  an  exduflAye  right  of  fishing  in  the 
pond.  In  the  case  of  Lee  v.  Mallard,  116  Ga. 
18,  ^  S.  B.  372,  it  was  held: 

"The  owner  of  water  in  a  stream  or  pond  not 
navigable,  or  of  all  the  privileges  therein,  has 
the  exclusive  right  of  fishing  in  the  same, 
though  th^  land  lying  under  the  water  may  be- 
long to  another.  Accordingly  a  conveyance  of 
land  lying  upon  the  xiatural  bank  of  an  unnav- 
igable  stream,  upon  which  is  located  a  mill 
standing  on  other  land  of  the  grantor  and 
across  which  is  a  dam,  causing  a  pond  a  por- 
tion of  which  covers  a  part  of  the  land  con- 
veyed, does  not  pass  to  the  grantee  any  right 
to  fish  in  such  pond  at  any  point  below  the  then 
existing  high-water  mark  thereof,  when  by 
the  terms  of  the  conveyance  an  exception  is 
made  in  the  grantor's  favor  as  to  'aU  water 
privileges  up  to  high-water  mark,  and  all  other 
privileges  in  going  to  his  mill.' " 

The  decision  just  quoted,  on  first  consid- 
eration, might  seem  to  confiict  with  the  rul- 
ing In  the  Joiner  Case,  supra,  but  It  will  be 
noted  that  in  the  Lee  Case  the  exception  in 
the  grantor's  favor  was  of  "all  water  privi- 
leges up  to  high-water  mark,"  without  any 
language  which  would  qualify  or  restrict  the 
water  privileges  granted,  whereas  in  the  Join- 
er Case  the  language  was  so  coupled  with  the 
right  and  privilege  of  erecting,  building,  and 
operating  a  water  mill  and  t^  as  to  make 
the  deed  capable  of  the  construction  that  the 
words  "all  water  and  mill  privileges  on  lot  of 
land  No.  57"  meant  all  such  water  and  mill 
privileges  as  were  reasonably  necessary  for 
the  puiik)6e  of  erecting,  building,  and  Gper* 
ating  the  water  mill  or  gin  referred  to;  and 
with  this  construction  placed  upon  the  deed 
there  Is  no  real  confiict  between  the  decisions 
In  these  two  cases. 

In  the  case  now  under  review  the  only  ex- 
ception which  the  common  grantor  made  in 
conveying  the  fee  of  the  land  was  to  reserve 
to  himself  the  mill  privilege.  In  the  case  of 
Gould  V.  Boston  Duck  Co.,  79  Mass.  (13  Gray) 
442,  452,  It  was  said  that  the  term  "mill  privi- 
lege" in  a  conveyance  of  land  embraces  the 
right  which  the  law  gives  the  owner  to  erect 
a  mill  thereon,  and  to  hold  up  or  let  out  the 
water,  at  the  will  of  the  occupant,  for  the 
purpose  of  operating  the  same  in  a  reason- 
able or  beneficial  manner.  In  Moore  v. 
Fletcher,  16  Me.  63,  65,  33  Am.  Dec.  683,  the 
term  "mill  privilege"  was  defined  as  meaning 
the  land  and  water  used  with  the  mill,  and 
on  which  it  and  its  appendages  stand.  In  a 
decision  of  this  court,  Rome  Railway  St 
Ught  Co.  V.  Loeb,  141  Ga.  202,  80  S.  B.  785, 
Ann.  Cas.  1915C,  1023,  it  was  said: 

'^he  general  rule  is  that  riparian  owners  are 
each  entitled  to  the  center  of  the  stream.  Civ- 
il Code  1910,  f  3630.  But  it  is  insisted  that 
the  plaintiff,  by  the  division  of  the  property  in 
kind  and  the  order  of  the  court,  had  the  right 


to  'miU  privileges,'  and  that  this  included  all 
the  water  in  the  pond.  But  we  cannot  agree  to 
that  proposition  without  qualification.  The  gen- 
eral rule  as  to  the  rights  of  riparian  proprie- 
tors is  that  each  may  use  the  water  for  any 
purpose  to  which  it  can  be  beneficially  applied 
without  material  injury  to  the  rights  of  others. 
Gould  on  Waters  (8d  Ed.)  f  204.  Every  riparian 
owner  may  make  a  reasonable  use  of  the 
stream  passing  by  his  land.  Id.  (  206.  Prior 
to  the  building  of  the  mill  and  pond  and  the 
grant  of  the  %]11  privileges'  to  the  predecessors 
in  title  of  the  plaintiff,  the  riparian  owners 
would  undoubtedly  each  have  the  right  to  use 
the  water  to  the  middle  of  the  stream,  provid- 
ed the  use  was  reasonable  and  did  not  injure 
other  riparian  proprietors;  and,  though  she 
subsequently  became  the  owner  in  fee,  yet  in 
the  partition  of  the  property  the  'mill  privi- 
leges' were  carried  forward.  We  do  not  un- 
derstand that  the  term  'mill  privileges,'  as 
contained  in  the  order  of  the  court,  gives  the 
plaintiff  the  exclusive  use  of  all  the  water  in 
the  pond,  whether  needed  or  not  for  mill  par- 
poses,  to  the  exclusion  of  a  reasonable  use  by 
other  riparian  proprietors.  The  grantee  of  a 
mill  privilege,  without  special  mention  of  water 
rights,  takes  a  right  to  the  actual  fiow  of  the 
stream,  subject  to  its  reasonable  use  by  upper 
riparian  owners.  Whitney  v.  Wheeler  Cotton 
Mills,  151  Mass.  396  (24  N.  E.  774,  7  L.  R. 
A.  613).  •  *  •  The  effect  of  the  proceedings 
to  divide  the  property  in  kind  was  to  vest  in 
the  plaintiff  the  title  to  the  mill  property  de- 
scribed in  the  division,  as  set  aside  to  her,  and 
also  to  the  'appurtenant  mill  privileges,'  with 
the  use  of  so  much  of  the  water  in  the  mill« 
pond  as  is  necessary  for  the  operation  of  the 
mill  in  a  reasonable  manner.  See  Gould  v. 
Boston  Duck  Co.,  18  Gray  [Mass.]  442.  But 
we  do  not  understand  the  law  to  be  that  the 
owner  of  the  mill  property,  with  mill  privileges, 
can  deprive  riparian  owners  contiguous  to  the 
stream  of  a  reasonable  use  of  the  water,  where 
it  does  not  interfere  with  the  operation  of  the 
mill  in  a  reasonable  manner.  It  is  to  be  ob- 
served that  the  plaintiff  does  not  own  the  title 
to  the  land  under  the  pond  at  the  point  where 
the  defendant  takes  its  water,  but  the  title  is 
in  the  defendant  to  the  center  of  the  original 
stream.  Under  these  circumstances,  we  think 
the  detendant  is  entitled  to  a  reasonable  use 
of  the  water  in  the  millpond  adjacent  to  its 
property,  provided  it  does  not  materially  in- 
terfere with  the  mill  privileges  of  the  plain* 
tiff  or  other  riparian  proprietors." 

In  view  of  the  authorities  above  cited,  we 
conclude  that,  so  far  as  the  respective  grants 
are  concerned,  the  effect  of  the  conveyance  by 
James  Bullock  to  T.  T.  Thompson  in  1874 
was  to  pass  to  the  latter  the  fee,  which 
would  include  the  hunting  and  fishing  privi- 
leges, in  the  absence  of  language  expressing 
a  contrary  intent,  and  that  the  language 
"with  all  the  privileges  except  for  mill  privi- 
leges*' had  only  the  effect  to  reserve  in  the 
grantor  such  privileges,  water  or  otherwise, 
as  were  reasonably  necessary  for  the  oper- 
ation of  the  mm,  and  did  not  reserve  to  him 
any  hunting  or  fishing  rights,  and  that  under 
the  subsequent  conveyance  J*  T,  Thompson 
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is  now  the  owner  of  the  fee,  Including  the 
fishing  and  hunting  rights,  and  that  Mrs.  S. 
r.  Tennyson  only  has  the  mill  privileges,  as 
above  defined. 

The  case  of  Mallet  v.  McOord,  127  Ga.  7©1, 
56  S.  B.  1015,  seems  to  have  been  decided 
solely  with  respect  to  the  rights  conferred  by 
a  reservation  of  the  grantors  of  "the  right  to 
fish  in  said  pond ;"  this  reservation  occurring 
in  a  conveyance  wherein  they  had  conveyed 
to  the  grantees  the  right  to  "keep  and  main- 
tain a  dam  on  Yellow  River  creek  in  said 
county,"  and  to  keep  the  water  at  its  present 
height 

The  defendant  In  error  contends,  however, 
that,  irrespective  of  the  rights  of  the  parties 
under  the  deeds  under  which  they  hold,  she 
now  has  by  prescription  acquired  the  exclu- 
sive right  of  fishing  in  the  miUpond.  If  it  be 
conceded  that  an  exclusive  right  of  fishing  in 
private  waters  can  be  acquired  by  prescrip- 
tion, since  no  such  right  is  purported  to  be 
given  by  the  deeds  under  which  the  defend- 
ant in  error  claims,  it  would  require  twenty 
years*  possession  to  ripen  a  title  by  prescrip- 
tion, and  to  do  this  she  seeks  to  tack  on  the 
possession  and  use  of  the  hunting  and  fishing 
privileges  by  James  A.  Bullock,  the  common 
grantor,  who  we  have  seen  had  conveyed 
these  privileges  by  his  deed  to  T.  T.  Thomp- 
son in  1874.  Manifestly  any  attempt  to  estab- 
lish prescription  in  his  behalf  would  have 
failed  because  his  possession  could  not  be  in 
good  faith,  as  it  would  be  an  attempt  to  pre- 
scribe against  his  own  title  which  he  had  con- 
veyed to  another,  which  certainly  could  not 
be  done  without  proof  that  he  had  ousted  his 
grantee. 

In  addition  to  seeking  to  restrain  the  de- 
fendant from  patrolling  and  going  on  the 
pond  it  was  also  alleged  In  the  petition  that 
the  defendant  interfered  with  the  customers 
of  the  mill  and  forbade  them  from  using  the 
pond  and  mill,  and  it  was  sought  to  enjoin 
him  from  intimidating  the  customers  of  the 
plaintiff  and  from  interfering  wth  her  agent 
in  the  ,  conduct  of  the  mill  business,  etc. 
The  only  support  of  this  allegation  found  in 
the  evidence  is  contained  in  the  aflSdavit  of 
J.  M.  Tennyson,  in  the  statement  "that  the 
defendant,  Jim  Thomi)son,  does  not  only  at- 
tempt to  order  and  keep  people  off  so  much 
of  the  pond  as  is  located  on  lot  207,  but  that 
he  attempts  to  keep  people  off  of  the  pond 
and  mill  premises  entirely." 

In  so  far  as  the  order  of  injunction  re- 
strains the  defendant  from  going  upon  the 
pond  or  premises  described,  it  is  reversed; 
and  the  court  is  directed  to  modify  it  so  as  to 
restrain  the  defendant  only  from  interfering 
with  the  plaintiff's  business  and  customers  on 
the  mill  premises  themselves. 

Judgment  reversed,  with  direction.  All  the 
Justices  concur. 


(8S  Ga.  App.  S9S) 
SOUTHERN  RY.  CO  T.  RICH.    (No.  0727.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  11, 1919.) 

(SyUabut  hy  the  Court.) 

1.  New  Trial  €=>70— Verdict  Contbabt  to 
Evidence. 

The  evidence,  viewed  in  the  light  most  fa- 
vorable to  the  plaintiff,  failed  to  show  any  neg- 
ligence on  the  part  of  the  defendant  which  con- 
tributed to  the  injuries  sued  for;  moreover,  it 
showed  that  the  plaintiff,  by  the  exercise  of 
ordinary  care,  could  have  avoided  the  injuries. 
It  follows  that  the  recovery  for  the  plaintiff 
was  unauthorized,  and  that  the  court  erred  in 
overruling  the  general  grounds  of  the  defend- 
ant's motion  for  a  new  trial. 

2.  Exceptions  Pendente  Litb. 

The  foregoing  ruling  being  controlling  in 
the  case,  it  is  unnecessary  to  consider  the  ex- 
ceptions pendente  lite  or  the  special  grounds  of 
the  motion  for  a  new  trial. 

Error  from  City  Court  of  Elberton;  H.  S. 
West,  Judge. 

Action  by  Lennlce  Rice,  by  next  friend, 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  motion  for  new  trial 
overruled,  and  defendant  brings  error.  Re- 
versed. 

A.  O.  &  Julian  McCurry,  of  Hartwell,  and 
Geo.  C.  Grogan,  of  Elberton,  for  plaintiff  in 
error. 

Worley  &  Nail,  of  Elberton,  and  Horace  & 
Frank  Holden,  of  Athens,  for  defendant  in 
error. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH,  J.,  concurs, 
STEPHENS,  J^  disqualified. 


(23  Ga.  App.  473/ 
HINSON  et  •!.  v.  HAYNES.     (No.  Vm.) 

(Court  of  Appeals  of  Georgia,  Division  No.  Z 

Feb.  20, 1919.) 

(Syllabus  ly  the  Court.) 

1.  DiBECTED  VeBDICT. 

The  evidence,  with  all  reasonable  dedac 
tions  therefrom,  demanded  a  verdict  for  the 
plaintiff,  and  the  court  did  not  err  in  so  direct- 
ing. 

2.  Amended  Motion  fob  New  Tbiai*. 

The  court  committed  no  error  as  set  out  in 
the  first  and  sixth  grounds  of  the  amendment 
to  the  motion  for  new  trial. 

3.  Othsb  Assignments. 

The  other  special  assignments  of  error  do 
not  properly  raise  any  question  for  considera- 
tion by  this  court. 
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4.  Damaqes  fos  Pbosecutino  Ebbob. 

The  motion  of  defendant  in  error  that  he 
be  allowed  damages  against  the  plaintiff  In  er- 
ror for  prosecuting  the  case  in  this  court  is 
denied. 

Error  from  Gdty  Court  of  Hazleftrarst; 
Gordon  Knox,  Judge. 

Action  by  F.  M.  Haynes,  receiver,  against 
W.  F.  Hinson  and  otiiers.  Judgment  for 
plaintiff  upon  a  directed  verdict,  and  defend- 
ants  bring  error.    Afl3rmed. 

J.  C.  Bennett  and  S.  D.  Dell,  both  of  Hazle- 
burst,  for  plaintiffs  in  error. 

Newton  Gaskins,  of  Hazleburst,  for  defend- 
ant In  error. 

STEPHENS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWOBTH, 
J.,  concur. 


(23  Ga.  App.  896) 

CENTRAL  OP  GEORGIA  RY.  CO.  v.  S.  B. 
JAQUES  &  TINSLEY  CO.    (No.  9733.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2» 

Feb.  11,  1919.) 

(ByUdbu%  ly  the  Court.) 

!•  Witnesses  ^s»258— Tbstimont  fbom  Reo- 
OBos— Knowledge. 

In  the  light  of  the  qualifying  note  of  the 
trial  judge,  it  does  not  appear  that  he  erred 
in  excluding  the  testimony  of  the  witness  Mont- 
gomery as  to  the  weights  of  the  carload  lots  of 
com  shipped.  It  is  not  permissible  for  a  wit- 
ness to  testify  to  facts,  the  knowledge  of  which 
he  has  obtained  from  records  not  personally  kept 
by  him. 

2.  Appeal  and  Ebbob  ^=»728(1)  — Assign- 
ment OF  Ebbob— Exclusion  of  Dooumen- 
TABT  Evidence— SuFFicisNOT. 

The  assignment  of  error,  based  upon  the 
sustaining  of  the  defendant's  objections  to 
certain  documentary  evidence,  and  the  ezdu- 
sion  of  the  evidence,  is  too  indefinite  to  raise 
any  question  for  consideration  by  this  court,  as 
it  does  not  show  what  were  the  objections  sus- 
tained by  the  court,  nor  wherein  the  court  erred 
in  sustaining  them  and  in  exduding  the  evi- 
dence. 

S.  Evidence  ^s»73,  208(7)  —  Quotation  of 
Rates  —  Admissibility  —  Stbioken  Plead- 
ing. 

The  court  did  not  err  in  admitting  in  evi- 
dence, over  the  objections  of  the  plaintiff,  a 
paragraph  of  the  original  petition  which  bad 
been  stricken  by  amendment.  Lydia  Pinkham 
Med.  Co.  ▼.  Gibbs,  108  Ga.  138,  33  8.  E.  945; 
McElmurray  v.  Blodgett,  120  Ga.  9,  16,  47  S. 
B.  631.  This  paragraph  was  offered  by  the 
defendant,  and  contained  an  admission  that  the 
plaintiff's  agent  quoted  the  particular  rate  under 
which  the  shipment  of  com  moved.  In  the 
absence  of  proof  to  the  contrary  it  would  be 


presumed  that  the  agent  quoted  tbe  correct  rate, 
and  the  evidence  was  tiierefore  relevant  and  i^d- 
missible. 

4.  Dibected  Vebdiot. 

It  was  not  error  to  direct  a  verdict  for  the 
defendant 

Error  from  City  Court  of  Macon;  flOu  Pont 
Guerry,  Judge. 

Action  by  the  Central  of  Georgia  Railway 
Company  against  tbe  S.  R.  Jaqnes  &  Tinsley 
Company.  Judgment  for  defendant  upon  a 
directed  verdict,  and  plaintiff  brings  error. 
Affirmed. 

R.  C.  Jordan,  of  Macon,  for  plaintiff  in  er- 
ror. 

Hardeman,  Jones,  Park  &  Johnston  and 
R.  Curd,  all  of  Macon,  for  defendant  in  er- 
ror. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(23  Ga.  App.  894) 

BOWEN  V.  J.  J.  O.  FULLER  &  SON. 
(No.  9650.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  & 

Feb.  11,  1919.) 

(ByllabuM  by  the  Court.) 

Evidence    ^=>441(9)  —  Pabol   Evidence  — 
Wabbantt. 

This  case  is  controlled  by  the  decision  in 
Cochran  ▼.  Jones  &  Oglesby,  11  Ga.  App.  302, 
75  S.  E.  143,  the  headnote  of  which  is  as  fol- 
lows: "Where,  in  an  instmrnent  in  the  form  of 
a  note  and  mortgage  for  the  purchase  price  of 
a  mule,  it  is  stated  that  the  purchaser  agrees 
to  pay  for  the  mule  if  it  should  die,  and  that  he 
assumes  this  risk  in  consideration  of  the  credit 
extended,  and  purchases  on  his  own  judgment, 
he  is  not,  upon  the  death  of  the  mule,  entitled 
to  prove  an  express  warranty  of  soundness,  and 
defeat  the  purchase  price  on  account  of  a 
breach  of  such  warranty."  As  in  the  Cochran 
Case,  the  note  in  the  instant  case  contained  the 
clause,  "I  or  we  insure  the  good  condition  and 
safe-keeping  of  said  property,  and  will  pay  if  it 
be  lost,  damaged  or  destroyed,  and,  if  live 
stock,  will  pay  though  it  may  die.  I  or  we  as- 
sume said  risk*  in  consideration  of  the  credit 
extended,  and  purchase  the  property  on  my  or 
our  own  judgment"  This  differentiates  the 
Cochran  Case  and  the  present  case  from  that 
of  Whigham  v.  Hall  &  Co.,  8  Ga.  App.  509,  70 
S.  E.  23,  relied  on  by  the  plaintiff  in  error. 
The  court  did  not  err  in  sustaining  the  demur- 
rer to  the  plea  of  defendant,  or  in  directing  n 
verdict  for  the  plaintiff. 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  M.  C.  Tarver,  Judge. 


^s:»For  other  ea««s  see  mom  topie  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Action  by  J.  J.  O.  Fuller  &  Son  against  S. 
O.  Bowen.  Demurrer  to  plea  sustained,  judg- 
ment for  plaintiff  upon  a  directed  verdict, 
and  defendant  l)rlngs  error.   AflOrmed. 

Mflddox,  McCamty  &  Shumate,  of  Dalton, 
for  plaintiff  In  error. 

J.  G.  B.  Erwln,  Jr.,  of  Calhoun,  for  defend- 
ant In  error. 

BTiOODWORTH,  J.    Judgment  affirmed. 

BiiOYI.iB38,  P.  J.,  and  STEPHENS,  J., 
concur. 


(3S  OVL  App.  398) 

PENNSYLVANIA  FIRE  INS.  CO.  T.  SOR- 
RELLS.     (No.  9815.) 

(Court  oi  Appeals  of  Georgia,  DivisloQ  No.  2. 

Feb.  11,  1919.) 

(Byllabui  by  the  Court  J 

1.  iNSUBAircB  ^s»180(7)— Offeb  and  Aooept- 
AircE. 

"Where  the  proposal  to  insure  comes  from 
the  insarer,  he  must  be  notified  of  the  accept- 
ance of  the  offer  by  the  insured."  Cooley's 
Briefs  on  the  Law  of  Insurance,  |S  423,  424, 
432. 

2.  Contracts    ^=»15,    26— Sales    ^=»22(4)-> 
Offer  and  Acceptance— Vabiance. 

"While  a  contract  can  be  made  by  cor- 
respondence through  the  mails  or  by  telegrams, 
the  offer  of  the  seller  must  be  accepted  by  the 
purchaser  unequivocally,  unconditionally,  and 
without  variance  of  any  sort.  There  must  be  a 
mutual  assent  of  the  parties,  and  they  must 
assent  to  the  same  thing  in  the  same  sense." 
Robinson  v.  Weller,  81  Ga.  704,  8  S.  E.  447; 
Stix  V.  Boulston,  88  Ga.  748,  15  S.  E.  826; 
Harris  t.  Lumber  Co.,  97  Ga.  465,  25  &  E. 
519;  Lamed  v.  Wentworth,  114  Ga.  209,  39 
S.  E.  855;  Harper  y.  Ginners'  Mutual  Insur- 
ance Co.,  6  Ga.  App.  189,  142,  64  S.  E.  567. 

8.  Insurance  ^=^145(1)  —  Contract  —  Offer 
AND  Acceptance. 

Where  the  holder  of  a  fire  insurance  policy 
receives  from  the  insurer  a  letter  notifying  him 
that  the  policy  has  expired,  but  that  it  has  been 
ranewed  on  certain  terms  and  conditions  stated 
In  the  letter,  and  he  fails  to  answer  the  letter, 
or  to  comply  with  the  terms  and  conditions 
stated  therein,  or  to  notify  the  insurer  that  he 
has  unconditionally  accepted  the  policy,  before 
the  property  has  been  destroyed  by  fire,  there 
is  no  completed  contract  of  insurance,  but  mere- 
ly an  offer  by  the  insurer  to  make  such  a  con- 
tract, not  accepted  by  the  Insured.  Harper  v. 
Ginners'  Mutual  Insurance  Co.,  supra. 

4.  Fire  Insurance— Action  on  Polict— Suf- 
figienot  of  petition. 

When  the  principles  of  law  stated  above  are 
applied  to  the  facts  of  the  Instant  case,  as  dis- 
closed by  the  plaintiff's  petition,  It  is  evident 
that  the  alleged  contract  of  insurance  sued  upon 
was  liul  a  completed  one.  The  court,  therefore, 
erred  in  overruling  the  defendant's  oral  motion 


to  dismiss  the  petition  on  the  ground  that  tt 
set  forth  no  cause  of  action. 

5.  Other  PRocEEDiNaa 

The  error  in  the  ruling  on  the  demurrer  ren- 
dered the  further  proceedings  in  the  case  nuga- 
tory. 

EZmor  fnom  Superior  Court,  Golgnltt 
County;   W.  EX  Thomas,  Judge. 

Action  by  M.  B.  Sorrells  against  the 
Pennsylvania  Fire  Insurance  Company.  De- 
fendant's oral  motion  to  dismiss  the  peti- 
tion because  setting  forth  no  cause  of  action, 
overruled,  and  it  brings  error.    Reyersed. 

Shlpp  &  Kline,  of  Moultrie,  and  King  & 
Spalding  and  Dan  MacDougald,  all  of  At- 
lanta, for  plaintiff  in  error. 

Parker  &  Gibson,  of  Moultrie,  for  defend- 
ant in  error. 

BBOYLBS,  P.  J.    Judgment  reversed. 

BLOODWOBTH  and  STBPHBNS*  JJ^ 
concur. 


V2S  Ga.  App,  4tO) 
MOBBIS  et  sL  ▼.  SWAIN.     (No.  0672.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feh.  12,  1919.) 

(8yUahu9  by  the  CourtJ 

Courts  ^s»189(3)  —  Jurisdiction  of  Cm 
Court  of  Hazuehurbt— Besidence  of  Par- 
ties. 

The  petition  in  this  case  alleged  that  "on 
the  7th  day  of  March,  1916,  G.  O.  Swain  was 
arrested  by  Henry  C.  EUis,  who  was  a  consta- 
ble from  Coffee  county,  and  E.  H.  EUis,  who 
was  a  resident  of  JeS  Davis  county.  This  ar- 
rest was  made  by  these  parties  without  any 
warrant,  and  without  any  legal  process  or  au- 
thority to  make  this  arrest.  At  the  time  of 
making  this  arrest  B.  Morris  was  the  bondsman 
of  Henry  C.  Ellis,  and  the  said  H.  a  Ellis 
stated  to  G.  O.  Swain,  when  called  upon  for 
his  authority  to  make  the  arrest,  that  he  was 
an  officer  from  Coffee  county,  and  that  ho 
(Swain)  had  escaped  from  the  convict  camp  in 
Coffee  county,  and  that  he  (H.  C.  Ellis)  needed 
no  warrant  to  make  the  arrest.  After  the  ar- 
rest Swain  was  brought  to  Hazlehurst  and  plac- 
ed in  a  dirty  little  calaboose  used  by  the  city 
of  Hazlehurst  in  confining  negroes.  *  *  *  He 
was  not  allowed  to  see  any  one,  so  that  he  could 
identify  himself  and  show  to  the  officers  that 
he  was  not  the  man  wanted  and  who  had 
escaped;  and  later  he  was  taken  from  the  jail 
and  handcuffed  to  a  bed,  and  in  this  conditioa 
was  forced  to  remain  all  night  long,  and 
*  *  *  next  day  the  officer,  H.  0.  Ellis,  and 
E.  H.  Ellis  discovered  they  were  wrong  and 
liberated  the  said  Swain.  H.  C.  Ellis  was  act- 
ing as  an  officer  and  by  virtue  of  his  office  of 
constable,  and  made  the  arrest  as  an  officer  and 
by  reason  of  his  being  an  officer  from  Coffee 
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county.**  Heldf  the  city  court  of  Hazlehorat 
was  without  jurisdiction  to  entertain  and  try 
this  suit,  which  was  against  H.  C.  Ellis,  as 
constable,  and  B.  Morris,  as  his  bondsman, 
both  residents  of  Coffee  county,  and  against  B. 
H.  EUis^  who  resided  in  JefE  Davis  county, 
since  a  suit  on  the  bond  of  the  defendant  H. 
C.  Ellis—an  action  ex  contractu — could  not  be 
brought  in  Jeff  Davis  county,  the  residence  of 
neither  the  principal  nor  the  surety  on  the  bond, 
by  merely  joining  in  the  suit  E.  H.  Ellis,  a 
joint  tort-feasor  with  H.  0.  ElUs  in  certain 
acts  in  which  his  bondsman  did  not  participate. 
The  court  erred  in  overruling  the  demurrer, 
which  attacked  the  petition  upon  the  ground 
that  there  was  a  misjoinder  of  causes  of  action 
and  of  parties. 

Error  from  City  Court  of  Hazlehurst;  J. 
Mark  Wilcox,  Judge  pro  hac. 

Actkni  liyG.  O.  Swain  against  Ben  Morris 
and  others.  Demurrer  to  petition  overruled, 
and  defendants  bring  error.    Reversed. 

Newton  Gaskins,  of  Hazlehurst,  and  W.  C. 
Lankford,  of  Douglas,  for  plaintiffs  in  error. 

S.  b.  Dell,  of  Hazlehurst,  for  defendant  in 
error. 

LUKE,  J.    Judgment  reversed. 

WADB,  C  3^  and  JENKINS,  J.,  concur. 


(38  Ga.  App.  465) 

IfYERS  ▼.  McLENDON  et  al.     (No.  9834.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  18,  1919.) 

(ByttahuM  hy  the  OovrtJ 

NBOUOBNGB  ^^110— LIABILITT  07  CONTRAO- 
T0»— SUFPIOIENCT  OF  PKTITION. 

The  court  erred  in  overruling  the  demurrer 
to  the  petition. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  W.  F.  McLendon  against  C.  B. 
Myers  and  others.  General  demurrer  to  the 
petition  filed  by  defendant  Myers  overruled, 
and  he  excepts  and  brings  error.    Reversed. 

McLendon  sued  Myers,  Pierce,  and  Healey 
Ileal  Estate  &  Improvement  Company  for 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  falling  through  a  hole  in 
the  floor  of  a  building  owned  by  the  Healey 
Real  Estate  &  Improvement  Company.  The 
petiticm  alleges  that  certain  repairs  were 
being  made  on  the  building  by  the  owner  at 
tlie  instance  of  Pierce,  who  was  to  become 
a  tenant  thereof,  and  that  the  owner  em- 
ployed Myers  "to  make  certain  alterations  in 
Bald  building**;  that  thereupon  Myers  "be- 
gan work  upon  said  building,  sending  bis 
agents   and  employ^   there   to  work,  and 


himself  going  there  many  times  each  day  to 
superintend  the  work  being  done."  Para- 
graph 8  of  the  petition  is  as  follows: 

"That  the  defendant  Healey  Real  Estate  & 
Improvement  Company  did  not  surrender,  but 
retained,  possession,  custody,  and  control  of 
said  premises  and  had  said  premises  in  its  pos- 
session, custody,  and  control  at  the  time  plain- 
tiff sustained  his  injuries  as  hereinafter  set 
forth,  and  prior  thereto." 

Paragraph  12  recites  that  on  or  about 
March  25,  1917,  Pierce  and  Myers— 

"each  severally  requested  petitioner  to  go  to 
said  premises  and  there  to  make  an  estimate  of 
the  cost  of  installing  therein  a  complete  system 
of  electric  lights,  fans,  etc,  through  the  entire 
building." 

It  is  further  alleged  that  on  or  about  the 
27th  of  March  petitioner  went  to  said  build- 
ing for  the  purpose  of  making  an  estimate  of 
the  cost  of  the  work  desired;  that  it  was 
necessary  for  him  to  inspect  all  the  parts 
of  the  first  floor  of  said  building,  and  to  get 
the  measurements  of  its  walls  and  other 
parts  of  the  building,  and  while  engaged  in 
these  measurements  he  fell  through  a  bole 
or  trap  in  the  floor,  which  was  obscured  by 
plank,  dirt,  and  rubbish,  and  of  which  he 
was  not  aware  and  could  not  have  discovered 
by  the  exercise  of  ordinary  care.  The  allega- 
tions of  negligence  were  in  substance  that 
the  defendants  failed  to  construct  around 
said  hole  or  trap  a  barrier  sufficient  to  keep 
a  person  from  falling  therein;  in  failing  to 
place  a  Ught  that  would  give  a  warning  of 
the  presence  of  the  bole ;  in  allowing  plank, 
rubbish,  and  refuse  to  become  accumulated 
around  and  over  said  bole  or  trap;  and  in  in- 
viting petitioner  to  go  into  said  building 
without  giving  him  warning  of  the  presence 
of  said  bole  or  trap.  The  defendant  filed 
both  general  and  special  demurrers  to  the 
petition,  the  general  demurrer  was  over- 
ruled, and  he  excepted. 

Dodd  &  Dodd,  of  Atlanta,  for  plaintUf  in 
error. 

Madison  Richardson,  F.  A.  QuiUian,  and  O. 
T.,  L.  C.  &  J.  L.  Hopkins,  all  of  Atlanta,  for 
defendants  in  error. 

BLOOD  WORTH,  J.  (after  stating  the  facts 
as  above).  We  think  the  court  erred  in  over- 
ruling the  demurrer.  There  is  nothing  in 
the  petition  to  show  what  repairs  were  being 
made  by  Myers,  or  that  the  repairs  or  the 
making  thereof  bad  any  connection  whatever 
with  the  hole  through  which  the  plaintiff 
fell.  Paragraph  8  of  the  petition  above  quot- 
ed distinctly  negatives  any  possession,  cus- 
tody, or  control  of  the  premises  by  Myers  at 
the  time  of  the  injury  or  prior  thereto.  Be- 
fore damages  for  personal  injuries,  such  as 
are  sued  for  in  this  case,  can  be  recovered, 
it  must  appear  that  the  person  against  whom 
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damages  are  sought  owed  some  legal  duty  to 
the  plaintliT,  and  that  the  failnrer  or  negli- 
gent performance,  of  that  duty  resulted  in 
the  damages  Under  the  pleadings  In  this 
case,  what  duty  did  Myers  owe  to  McLen- 
don?  Certainly  not  to  have  the  hole  through 
which  plaintiff  fell  protected  by  placing 
around  same  barriers,  lights,  or  other  things 
to  warn  him  of  the  presence  of  the  hole,  for 
he  had  no  possession,  custody,  or  control  of 
the  building. 

There  is  no  allegation  that  Myers  was 
present  at  the  building  at  the  time  plaintiff 
sustained  his  Injury,  and  no  allegation  that 
he  knew  that  the  measurements  necessary  to 
make  the  estimates  would  carry  plaintiff  to 
the  immediate  locality  of  the  bole  through 
which  he  fell.  Surely  it  cannot  be  seriously 
insisted  that  the  mere  fact  that  Myers  and 
Pierce  "each  severally  requested  petitioner 
to  go  to  said  premises  and  there  make  an 
estimate  of  the  cost  of  installing  a  complete 
set  of  electric  lights,  fans,  etc.,  through  the 
entire  building,"  without  more,  and,  so  far 
as  the  petition 'shows,  without  any  sugges- 
tion from  plaintiff  that  he  would  comply  with 
the  request,  and  without  any  knowledge  on 
the  part  .of  Myers  that  petitioner  was  com- 
plying therewith  and  making  measurements 
of  the  building,  would  impose  upon  Myers 
the  duty  of  giving  to  petitioner  any.  warning 
as  to  the  hole  through  which  he  fell.  The 
petition,  failing  to  show  the  breach  of  any 
duty  which  defendant  Myers  owed  the  plain- 
tiff, does  not  set  out  a  cause  of  action 
against  Myers,  and  the  demurrer  thereto 
should  have  been  sustained. 

Judgment  reversed. 

6R0YLBS,  P.  J.,  and  STEPHENS,  X, 
concur. 

BROYLES,  P.  J.  (specially  concurring).  I 
think  that  tbe  petition  failed  to  set  out  a 
cause  of  action  against  the  defendant  Myers. 
Even  if  it  could  be  held  that  the  petition 
showed  that  Myers  was  negligent  in  some  of 
the  particulars  as  charged  therein,  it  clearly 
appears  from  the  petition  as  a  whole  that 
the  proximate  and  preponderating  negligence 
that  caused  the  plaintiff's  Injuries  was  the 
failure  to  warn  him  of  the  hidden  danger — 
the  hole  in  the  floor — after  he  had  entered 
the  building  and  while  he  was  engaged  in 
measuring  the  right  v>all  thereof.  As  to  this 
negligence,  the  petition  shows  that  Pierce, 
one  of  the  defendants,  was  present  and  saw 
the  plaintiff  when  he  entered  the  building, 
and  knew  for  what  purpose  he  had  come, 
and  yet,  although  Pierce  was  aware  of  the 
existence  of  the  partially  hidden  hole,  he 
failed  to  warn  the  plaintiff  of  his  danger, 
and  that  while  the  plaintiff  was  measuring 
this  wall  he  fell  Into  the  hole  and  was  in- 
jured.    The  petition   does  not  allege  that 


Myers  was  present  on  thh  oo'asion.  On  the 
contrary,  construing  the  petition,  as  we  must, 
most  strongly  against  the  plaintiff,  it  shows 
that  Myers  was  not  there.  The  petition  fur- 
ther shows  that  this  negligence  of  Pierce  was 
that  of  an  intervening  independent  agency. 
In  my  opinion,  therefore,  the  petition  clearly 
shows  that,  even  If  Myers  were  guilty  of 
some  antecedent  negligence,  the  controlling 
and  proximate  cause  of  the  injury  sued  for 
was  the  negligence  of  Pierce,  for  which  My- 
ers was  not  accountable.  This  being  true, 
Myers'  general  demurrer  to  the  petition 
should  have  been  sustained. 


(23  Ga.  App.  428) 

THOMAS  T.  GEORGIA  RY.  &  POWER  CO. 

(No.  9828.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  12,  1919.) 

f8vUahu4  hy  the  Court.) 

1.  Appeal  and  Ebbob  ^==>853— Pleading  ^=> 
225(3)— Law  of  the  Case— Amendment. 

"The  court  sustained  defendant's  •  •  ♦ 
demurrer,  but  allowed  plaintiff  20  days  in  which 
to  amend  her  petition  and  meet  this  demurrer. 
To  this  ruling  no  exception  was  taken,  nor  is 
error  assigned  thereon  in  the  bill  of  exceptions. 
Therefore  the  ruling  that  the  petition  was  sub- 
ject to  this  •  *  •  demurrer  became  the  law 
of  the  case.  The  plaintiff,  within  the  20  days 
allowed,  filed  a  purported  amendment  to  her 
petition.  This  amendment,  however,  *  *  * 
clearly  failed  to  meet  the  objections  raised  by 
the  demurrer.  No  further  amendment  was  of- 
fered within  the  20  days  allowed  in  the  court*s 
order.  Under  these  facts  the  court  did  not  err 
in  dismissing  the  plaintiff's  case."  Baker  v. 
City  of  Atlanta,  22  Ga.  App.  — ,  96  S.  B.  332. 

2.  Dismissal  and  Nonsuit  ^=»68~Gbounds 
— Failubb  of  Amendment  to  Complt  with 
Obdeb. 

The  amendment  to  the  plaintiff's  declaration 
having  been  allowed  subject  to  demurrer,  it 
was  not  error  to  entertain  defendant's  motion, 
made  after  the  call  of  the  case  for  trial,  but  be- 
fore plaintiff's  counsel  finished  reading  his 
declaration  to  the  jury,  to  dismiss  plaintiff's  suit 
upon  the  ground  that  the  amendment  failed  to 
comply  with  the  terms  of  the  original  order 
sustaining  defendant's  demurrer  to  the  declara- 
tion. Marbut  v.  Southern  Railway  Co.,  22  Ga. 
App.  — ,  95  S.  B.  1021 ;  Neal  v.  Moultrie,  12 
Ga.  104  (4) ;  Hart  v.  Henderson,  66  Ga.  568  (1) ; 
Cooney  v.  Sweat,  133  Ga.  511,  66  S.  R  257 
(2),  25  L.  IL  A.  (N.  S.)  758. 

3.  Pleading  ^=:»54 — Declabation  —  Sepa- 
batb  Counts— Compliance. 

The  original  demurrer  having  been  sus- 
tained, and  the  declaration  dismissed,  with  leave 
to  plaintiff  to  amend  by  "separating  the  peti- 
tion into  two  counts,  each  setting  up  separate 
causes  of  action,"  it  was  not  a  compliance  with 
this  order  "to  make  paragraphs  of  one  count  a 
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part  of  another  count  by  mere  reference  to 
same/'  and  the  court  did  not  err  in  dismifising 
plaintiffs  suit  upon  defendant's  motion.  Cooper 
▼.  Portner,  112  Ga.  804,  38  S.  E.  91  (3);  Train 
T.  Emerson,  137  Ga.  730,  74  S.  B.  241  (1). 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  Mary  Thomas  against  the  Geor- 
gia Railway  &  Power  Company.  Suit  dis- 
missed upon  defendant's  motion,  and  plain- 
tiff brings  error.    Affirmed. 

C.  D.  Maddox  and  S.  A.  Massell,  both  of 
Atlanta,  for  plaintiff  in  error. 

ColQuitt  &  Conyers,  of  Atlanta,  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(23  Ga.  App.   458) 

LOTT   T.    PETERSON.      (No.    0799.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  18, 1919.) 

(8yUdbu9  5y  the  Court,) 

1.  tJsuBT  ^=»67,  69— Usurious  Transaction 
—Colorable  Transaction. 

Where  a  lender  requires  as  a  condition 
precedent  to  the  making  of  a  loan,  upon  which 
the  maximum  legal  rate  of  interest  has  been 
charged,  that  the  borrower  discharge  and  pay 
off  certain  obligations  due  by  the  borrower  to 
the  lender  together  with  usurious  interest 
thereon,  the  transaction  is  usurious.  If  one 
who  owes  to  another  a  debt  infected  with  usury 
obtains  from  him  a  loan  of  money  at  a  lawfi^ 
rate  of  interest,  and  out  of  the  proceeds  there- 
of actually  and  bona  fide  pays  off  the  old  debt 
with  usurious  interest,  whether  at  the  time  of 
obtaining  the  new  loan  or  afterwards,  the  new 
loan  is  not  thereby  usurious.  If,  however,  the 
new  transaction  as  a  whole  be  merely  colorable 
and  used  and  designed  as  a  cloak  to  cover  up 
usury,  the  new  loan  is  usurious. 

2.  Principal  anh  Subett  ^=»7,  159  —  Dis- 
charge OF  SiTRETT— Waiver  o7  Homestead 
—Burden  of  Proof— Usury. 

The  surety  on  a  promissory  note  secretly 
infected  with  usury,  of  which  he  had  no  knowl- 
edge, is  discharged  from  liability  if  the  note 
contains  a  waiver  of  homestead.  In  a  suit 
against  the  surety,  the  burden  is  on  the  plain- 
tiff, after  proof  of  the  usury,  to  show  that  the 
surety  signed  the  note  with  knowledge  of  thf 
usury. 

3.  Principal  and  Surety  ^=>162(2)— Action 
Against  Surety  —  Defense  of  Usury  — 
Question  for  Jury. 

There  was  enough  in  the  evidence  in  the 
present  case  to  authorize  the  jury  to  infer  that 
the  notes  sued  on  were  infected  with  usury, 
ind  it  was  therefore  error  for  the  trial  judge 
X>  direct  a  verdict  in  favor  of  the  plaintiff. 


Error  from  Superior  0>urt,  Coffee  County ; 
J.  I.  Summerall,  Judge. 

Suit  by  Mrs.  Vicey  Peterson,  as  executrix 
of  B.  Peterson,  deceased,  against  J.  S.  Lott 
Judgment  for  plaintiff  on  a  directed  verdict, 
and  defendant  exeats  and  brings  error.  Re- 
versed. 

W.  C.  Lankford,  of  Douglas,  for  plaintiff  in 
error. 

Dickenson,  Kelly  &  Roberts  and  F.  Willis 
Dart,  all  of  Douglas,  for  defendant  in  error. 

STEPHENS,  J.  Mrs.  Vicey  Peterson,  as 
executrix  of  the  estate  of  B.  Peterson,  de- 
ceased, brought  suit  upon  two  promissory 
notes  against  J.  S.  Lett,  as  indorser.  The  de- 
fendant by  way  of  defense  set  up  the  plea  that 
the  notes  sued  on  were  secretly  infected 
with  usury,  and  that  thereby  the  waivers  of 
homestead  contained  therein  were  void,  thus 
increasing  the  liability  of  the  surety  and  re- 
leasing him  from  his  obligation.  In  support 
of  this  plea  the  maker  of  the  notes,  W.  C. 
Lankford,  testified,  so  far  as  is  material  to 
our  purpose  here,  as  follows : 

"The  consideration  of  this  note  was  made  up 
as  follows:  $500  cash  actually  advanced  by 
Mr.  Peterson  to  me;  $1,000  was  added  in  to 
settle  a  previous  item  claimed  by  Mr.  Peter- 
son against  me.  There  was  $500  of  this  thou- 
sand dollar  item  that  was  charged  out  that  I 
had  agreed  to  pay  Mr.  Peterson  as  bonus  for 
a  previous  loan  of  $2,500,  which  I  had  obtain- 
ed from  him.  The  other  half  of  this  thousand 
dollar  item  charged  out  was  for  money  actually 
previously  advanced.  The  balance  of  this  small 
note  was  money  I  was  due  him  as  interest  at 
12  per  cent,  per  annum  on  the  $2,500  I  had 
borrowed  from  him  or  on  another  loan;  I 
don't  remember  which  one  now.  *  *  *  As  to 
the  second  note  for  $4,218.24,  my  best  recollec- 
tion is  that  the  amount  I  actually  got  out  of 
that  was  $2,300;  it  might  have  run  to  $2,- 
500;  the  balance  of  that  note  was  for.  money 
I  was  due  him,  which  he  claimed  against  me 
as  interest  on  $10,000  and  other  money  I  had 
borrowed  from  him.  At  least  three-fifths  -  of 
the  balance  charged  out  was  for  interest  he 
had  charged  against  me  at  the  rate  of  $12  per 
thousand  per  month,  on  money  I  had  previous- 
ly borrowed  from  him,  and  the  balance  of  the 
amount,  or  at  least  two-filihs  of  the  amount 
charged  out  was  for  interest  charged  against 
me  at  the  rate  of  12  per  cent.  I  don't  re- 
member whether  he  gave  me  checks  for  the 
full  amount  of  these  notes  and  I  gave  him 
checks  back  or  not.  *  *  *  I  know  I  was  only 
to  get  and  only  got  $500  cash  out  of  the  little 
note,  and  not  over  $2,500  out  of  the  big  note. 
•  *  *  I  gave  Mr.  Peterson  back  checks  for 
the  money.  *  *  *  I  think  Mr.  Peterson  gave 
me  a  check  for  the  whole  amount  of  the  small- 
er note,  and  of  the  small  note  I  gave  back  the 
amounts  I  have  heretofore  mentioned.  *  *  * 
These  checks  were  given  to  Mr.  Peterson  right 
at  the  time.  *  •  ♦  I  don't  know  whether 
Mr.  Peterson  gave  me  a  check  or  not  for  the 
full  amount  of  the  notes.    *    *    *    I  don't  re- 
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member  whether  3fr.  Peterson  gare  me  checks 
for  the  whole  amount,  and  I  gare  my  checks 
back  to  him,  or  whether  he  gave  me  checks  for 
the  difference.  *  *  *  I  do  know  that  there 
were  checks  passed  back  on  the  larger  note.  I 
got  the  fuU  amount,  but  in  that  same  transac- 
tion it  was  agreed  that  that  note  should  coyer 
all  the  other  items.  I  simply  paid  part  of 
those  other  debts  to  Bfr.  Peterson  at  the  same 
time.  The  balance  was  paid  to  me  in  cash.  I 
got  $2,300  in  actual  cash  on  the  big  note,  and 
the  balance  went  on  what  I  owed  on  interest. 
I  didn't  get  that  amount  on  the  big  note  or 
small  note  so  that  I  could  take  it  and  carry  it 
away  and  do  what  I  pleased  with  it.  I  got 
that  amount  turned  over  to  me  with  the  dis- 
tinct understanding  that  I  give  those  checks 
back  to  Mr.  Peterson.  *  *  *  It  was  agreed 
between  us  that  I  was  to  pay  it  back  to  him; 
it  was  a  part  and  parcel  of  the  same  transac- 
tion; he  gave  me  the  check,  and  I  gave  him 
the  check  back.  I  owed  him  other  amounts; 
he  calculated  the  interest  at  12  per  cent,  on 
the  other  amounts.  Mr.  Lott  had  nothing  to 
do  with  what  I  did  with  this  amount;  he  didn't 
know  I  was  paying  this  excessive  interest; 
that  was  12  per  cent,  on  the  other  indebted- 
ness I  paid  Mr.  Peterson." 

It  was  in  evidence  that  the  defendant  Lott 
at  the  time  of  the  signing  of  said  notes  was 
ignorant  of  the  fact  that  Lankford,  the 
maker,  was  paying  usurious  interest  The 
defendant  Lott  knew  nothing  of  the  usurious 
transactions.  The  notes  sued  on,  each  con- 
taining a  waiver  of  homestead  and  drawing 
interest  at  8  per  cent  were  introduced  in  evi- 
dence. The  trial  judge  directed  a  verdict 
for  the  plaintiff  against  the  defendant  for 
the  foil  amount  sued  for.  This  Judgment  was 
excepted  to  and  brought  here  for  review. 

[11  1.  The  sole  question  to  be  determined 
is,  Was  there  enough  in  the  evidence  from 
which  the  jury  could  infer  tliat  the  making 
of  either  one  of  the  notes  was  a  part  of  a 
usurious  contract,  or  whether  the  circom- 
stanoes  gurroondliig  the  transaction  would 
authorise  the  Inference  that  it  was  a  scheme 
or  cloak  to  cover  up  usury?  The  Supreme 
Court  of  this  state  held  in  the  case  of  Bishop 
T.  Exchange  Bank,  114  Ga.  962,  41  S.  B.  43 
(2)  that: 

"Where  a  lender  requires,  as  a  condition 
precedent  to  making  a  loan  upon  which  the 
full  legal  rate  of  interest  is  expressly  charged, 
that  the  borrower  shall  assume  and  pay  off  a 
promissory  note  held  by  the  lender  against  one 
who  is  known  by  the  lender  to  be  insolvent,  and 
whose  debt  the  borrower  is  under  no  obliga- 
tion to  pay,  the  transaction  is  usurious. 


» 


Our  first  headnote  is  paraphrased  from 
this  case  and  the  case  of  Bates  v.  Harris,  112 
Ga.  32,  87  S.  E.  105  (2).  In  the  former  case  the 
condition  precedent  to  the  making  of  the  loan 
and  a  part  of  the  consideration  therefor  was 
that  the  borrower  should  pay  off  the  debt 
of  another,  while  in  the  case  here  under 
consideration  there  is  evidence  to  the  effect 
that  as  a  condition  precedent  to^^and  as  a  con- 
sideration for,  the*  making^  of  the  loan,  was 


that  the  borrower  should  pay  oitt  his  own 
usurious  debts  to  the  lender.  This  distinc- 
tion makes  no  difference  in  the  principle  of 
law  applicable  The  principle  is  the  same. 
The  decision  In  the  Bishop  Case  was  based 
upon  the  principle  that  the  borrower  in  mak- 
ing the  loan  contracted  to  pay  more  than 
the  maximum  rate  of  intai^st  which  the 
lender  was  allowed  by  law  to  charge,  and 
thus  assumed  a  burden  and  obligation  to 
pay  in  addition  to  the  highest  lawful  rate  of 
interest,  an  amount  in  excess  of  that  wliich 
he  was  legally  under  obligation  to  pay. 
If  the  borrower  contracted  and  promised, 
or  the  lender  reserved,  charged,  or  took  more 
than  the  lender  was  legally  permitted  to  ex- 
act for  the  use  of  his  money  the  transaction 
was  usurious.  It  is  immaterial  whether  the 
borrower,  in  order  to  obtain  the  loan,  agreed 
to  pay  to  the  lender,  a  debt  due  the  latter  by 
a  third  person,  or  whether  the  borrower 
agreed  to  pay  the  borrower's  own  usurious 
debts  to  the  lender  with  usurious  interest 
thereon.  In  either  case  the  borrower  would 
obligate  himself  to  pay  that  which  he  was  un- 
der no  obligation  to  pay  and  thus  would  in- 
crease his  obligation  to  the  lender,  which,  if  it 
amounted  to  more  than  the  highest  rate  of 
interest  which  the  lender  was  allowed  by  law 
to  charge  for  the  use  of  the  money,  would 
constitute  usury.  In  the  case  of  Siesel  v. 
Harris,  48  Ga.  652,  it  was  held  that  where 
money  was  loaned  at  a  usurious  rate  of  inter- 
est and  a  mortgage  given  by  the  borrower 
to  secure  the  payment  of  the  principal  and 
usurious  interest,  and  where  such  mortgage 
was  given  up  and  foreclosure  abandoned 
upon  partial  payment  of  the  debt  with  usury 
by  the  borrower  and  the  giving  of  new  notes 
for  the  balance,  the  new  notes  were  infected 
with  usury. 

The  witness  Lankford,  the  maker  of  the 
notes,  testified: 

*'It  was  agreed  between  us  that  I  was  to  pay 
it  back  to  him ;  it  was  a  part  and  parcel  of  the 
same  transaction." 

In  Archer  t.  McGray,  59  Ga.  646  09,  it  was 

held  that— 

"Where  the  original  transaction  was  usurious, 
the  usury  infects  all  the  securities  given  in 
renewal  for  the  same  debt,  however  varied  in 
form  and  amount,  and  the  law  applies  all  pay- 
ments made  on  the  debt  to  the  principal  and 
legal  interest" 

This  case  was  cited  with  approval  in  Lock- 
wood  V.  Muhlberg,  124  Ga.  660,  53  S.  E.  92 
(2),  where  it  was  held  that^ 

"A  renewal  thereof  does  not  divest  a  usuri- 
ous contract  of  its  taint,  although  the  illegal 
interest  thereon  to  tiie  date  of  renewal  be  then 
fuUy  paid." 

See,  also,  Hammond  t.  Buys,  1  Ga.  416. 
Webb,  in  his  .work  on  Usury,  i  306,  says:     . 

"If  a  transaction  is  usurious  in  its  inception, 
it   remains   usurious  until  purged   by  a  new 
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contract;  and  all  fature  transactiofis  connect- 
ed with  or  growing  out  of  the  original  are  nsn- 
rions  and  without  valid  consideration.  An  orig- 
inal taint  of  UBnry  attaches  to  the  whole  family 
of  consecntiye  obligatioDS  and  secnrities  grow- 
ing out  of  the  original  vicions  transaction;  and 
none  of  the  descendant  obligations,  however  re- 
mote, can  be  free  of  the  taint  if  the  descent 
can  be  fairly  traced." 

Judge  Bleckley,  In  his  opinion  in  the  case 
of  McGee  y.  Long,  83  Ga.  156,  9  S.  E.  1107, 
says: 

"If  there  was  usury  in  the  original  loan  which 
was  not  purged  out  when  these  notes  were  giv- 
en, and  if  that  usury  is  in  them,  they  are 
contaminated  just  as  the  original  contract  was." 

The  original  indebtedness  which  was  paid 
olt  witb  usury  when  the  notes  sued  on  wore 
executed  was  clearly  usurious.  Was  this 
original  taint  of  usury  purged  upon  the  exe- 
cution of  the  newf  notes,  or  were  the  new 
notes  given  as  a  part  of  a  transaction  that 
was  colorable  and  designed  as  a  cloak  to 
cover  up  the  usury  in  the  original  trans- 
action? These  are  questions  of  fact  to  be 
determined  from  all  of  the  circumstances 
surrounding  the  execution  of  the  new  notes. 
The  new  transaction,  being  confused  with 
tlie  original  usurious  indebtedness  and  mak- 
ing provisions  for  its  extinguishment,  is 
at  least  subject  to  the  inference  that  It  is 
colorable  and  tainted  with  usury.  We  fully 
recognize  the  doctrine  that  a  borrower  may 
obtain  money  at  a  legal  rate  of  Interest  and 
use  it  to  pay  off  usurious  debts  to  the  lender 
without  thereby  rendering  the  new  loan 
uaurlous.  If,  however,^  the  new  loan  was 
made  with  the  distinct  understanding  and 
condition  that  the  borrower  would  use  the 
money  to  pay  off  the  old  loan  with  usury, 
even  though  the  borrower  received  the  full 
amount  of  the  principal  of  the  new  loan  and 
afterwards  repaid  the  old  loan  with  usury  to 
the  lender,  the  new  transaction  would  be 
tainted  with  usury.  Bates  v.  Harris,  112  Ga. 
32,  37  S.  B.  105  (2). 

Whether  or  not,  as  a  condition  precedent 
to  the  making  of  the  loans  sued  upon,  the 
borrower  agreed  to  pay  up  the  original  In- 
debtedness with  usurious  interest,  or  whether 
the  new  transaction  was  bona  fide  or  free 
from  any  usurious  taint  or  a  mere  cloak  to 
cover  up  usury,  were  questions  of  fact  for  a 
jury  to  determine.  The  law  goes  to  the  sub- 
stance of  the  matter  and  seeks  for  the  real 
truth.  "No  disguise  of  language  can  avail 
for  covering  up  usury,  or  glossing  over  a 
usurious  contract  The  theory  that  a  con- 
tract will  be  usurious  or  not  according  to  the 
kind  of  paper  bag  it  is  put  up  in,  or  according 
to  the  more  or  less  ingenious  phrases  made 
use  of  in  negotiating  it,  is  altogether  erro- 
neous. The  law  intends  that  a  search  for 
usury    shall   penetrate    to   the  substance." 


640,  4  S.  m  118.  'The  usury  stalks  like  a 
pestilence  through  every  form  of  contract, 
and  poisons  all  it  touches."  Judge  Blecklej- 
in  Trlbble  v.  Anderson,  63  Ga.  56. 

[2]  2.  It  is  well  settled  that  where  a  prom- 
issory note  is  infected  wltb  usury  of  which 
the  surety  had  no  knowledge,  the  latter  Is  re- 
leased from  liability  if  the  note  contains  a 
waiver  of  homestead.  The  waiver  Is  void  by 
reason  of  the  usury,  and  for  that  reason,  if 
,  the  surety  b^  Ignorant  of  the  usury,  his  risk 
is  increased.  The  notes  sued  on  were  so- 
called  waiver  notes  drawing  Interest  at  the 
maximum  legal  rate  of  8  per  cent  per  annum. 
The  evidence  Is  undisputed  that  the  surety, 
plaintifT  in  error  Lott,  was  ignorant  of  the 
usurious  taint,  if  any,  of  the  transaction 
surrounding    the    execution    of    the    aotea 

which  he  indorsed.  Besides,  the  burdeo 
would  be  on  the  plaintiff,  upon  proof  of 
usury  to  show  affirmatively  that  the  surety 
had  knowledge  of  the  usury  when  he  signed 
the  notes.  Bank  of  Omega  v.  Ford,  20  Ga. 
App.  496,  03  S.  B.  106. 

[3]  3.  Whether  or  not  the  notes  sued  on 
were  infected  with  usury  was,  under  all  the 
circumstances  in  this  case,  a  question  of  fact 
to  be  submitted  to  the  jury,  and  the  court 
erred  in  directing  a  verdict  for  the  plain- 
tiff. 

Judgment  reversed. 

BROYLES,  P.  J.,  and  BLOOD  WORTH,  J., 
concur. 


(2S  Ga.  App.  483) 

GARNBTT  t.  ROYAL  INS.  CO.,  Limited. 

(No.  0888.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  12»  1919.    Rehearing  Denied  Feb.  24, 

1919.) 

(8ytUihu9  hy  the  Court,) 

1.  Insttsajtcx  ^=>123— Fibe  Insubance— In- 
surable INTEBEST— Death  of  Life  Tenant. 

A  policy  of  fire  insurance,  issued  to  one  who 
has  only  a  life  estate  in  the  property  insured, 
is  inoperative  and  of  no  binding  legal  force, 
where  the  loss  occurred  subsequently  to  the 
death  of  the  assured,  since  his  death  terminated 
the  life  estate^  and  oonsequently  his  insurable 
interest. 

2.  Deeds  €=>16,   194(5)— Fbaudttlent  Con- 

▼KTANGES  ^=S»172(2)---C0IXATKBAL  ATTACK— 

Consideration— Estoppel  —  Pbesuicption 
OF  Deuvebt. 

"A  deed,  signed,  sealed,  and  delivered,  and 
expressing  a  valaable  consideration  on  its  face, 
imports  a  l^ai  oonsideration ;  and  the  maker 
is  estopped  from  alleging  or  proving  the  conr 
trary  to  defeat  tiie  deed  as  title,  if  to  do  so  in- 
volves setting  up  his  own  turpitude,  and  convict- 


ing  himself  of  a  deUberate  intent  to  defraud 
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his  creditors.**    Parrott  ▼.  Baker,  82  Ga.  373, 
9  S.  E.  1068. 

(a)  ''Where  a  properly  executed  deed,  purport- 
ing on  its  face  to  have  been  delivered,  was  re- 
corded, this  raises  a  presumption  of  delivery." 
Shelton  v.  Edenfield,  148  Ga.  128,  96  S.  E.  8. 

(b)  If  there  are  any  reasons  why  the  deed  in 
this  case  could  be  set  aside,  it  cannot  be  ac- 
complished by  a  collateral  attack  in  a  suit  be- 
tween different  parties,  in  which  neither  the 
grantee  nor  his  heirs  are  parties.  Moore  v. 
Mobley,  123  Ga.  424,  51  S.  £.  351. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Suit  by  G.  R.  Garnett,  administrator  of 
J.  U.  Rowe,  deceased,  against  the  Royal  In- 
Burance  Company,  Limited.  Judgment  for 
defendant  on  a  directed  verdict,  and  plalntiif 
brings  error.    Affirmed. 

W.  T.  Burkhalter,  of  ReidsviUe^  for  plain- 
tiff in  error. 

King  i&  Spalding,  of  Atlanta,  and  Collins  & 
Stanfleld,  of  Reidsville,  for  defendant  In 
error. 

LUKE,  J.  In  order  that  the  first  headnote 
may  be  better  understood.  It  may  not  be 
amiss  to  briefly  state  the  salient  facts  of  the 
case,  and  our  reasons  for  the  decision  here 
made.  G.  R.  Garnett,  as  administrator  of 
the  estate  of  J.  U.  Rowe,  brought  suit  against 
the  Royal  Insurance  Company,  Limited,  on 
an  insurance  policy  issued  by  the  defendant 
company  in  favor  of  Rowe,  and  subsequently 
transferred  by  him,  with  the  consent  and 
approval  of  the  insurance  company,  to  Mrs. 
Delia  Easterling,  and  after  the  loss  of  the 
property  insured  the  policy  was  transferred 
by  Mrs.  E2asterllng  to  the  plaintiff  for  value. 
The  defendant's  answer  admitted  the  issu- 
ance of  the  policy,  but  denied  any  and  all 
liability,  on  the  ground  that  at  the  time  of 
the  issuance  of  the  policy  the  assured  had  no 
title  to  the  property  Insured,  save  only  a  life 
estate,  having  previously  conveyed  the  prop- 
erty to  Mrs.  Sallie  Easterling  by  fee-simple 
warranty  deed,  reserving  only  a  life  Interest 
therein,  and  that  prior  to  the  fire  the  assured 
died,  thereby  terminating  his  life  estate,  and 
all  insurable  interest  which  he  had  in  the 
property  ceased,  causing  the  policy  to  be- 
come of  no  legal  effect.  When  the  evidence 
adduced  on  the  trial  was  all  in,  and,  after 
both  sides  had  closed,  the  trial  judge,  on  mo- 
tlop.of  counsel,  directed  a  verdict  in  favor 
of  the  defendant,  to  which  the  plaintiff  ex- 
cepted. 

[1]  The  record  in  this  case  shows  that  the 
policy  sued  on  was  dated  September  1,  1913, 
and  that  on  this  date  Rowe  was  possessed  of 
only^  a  life  estate  in  the  property  insured,  as 
he  had  previously  conveyed  the  legal  title  to 
Mrs.  Sallie  Easterling  on  January  10,  1908, 
reserving  for  himself  a  life  interest  only. 
Rpwe  died  on  March  13,  1916.  After  his 
death,  and  on  April  26»  1916,  the  property  in- 


sured was  destroyed  by  fire.  Upon  the  con- 
veyance by  Rowe  of  his  Interest  in  the  prop- 
erty to  Mrs.  Delia  Easterling,  she  became  the 
possessor  of  an  estate  per  auter  vie;  and 
upon  the  transfer  of  the  policy— consented 
to  and  approved  by  the  insurance  company — 
a  new  contract  was  created  between  Mrs. 
Dasterling  and  the  company,  In  which  she 
became  the  assured  instead  of  Rowe.  See 
Hughes  T.  Hartford,  144  Ga.  740,  741,  87  S.  E. 
1042.  A  contract  of  fire  insurance  is  one  of 
indemnity.  It  is  wholly  personal  to  the  as- 
sured, and  has  no  connection  with  the  prop- 
erty insured,  except  to  fix  the  amount  of  the 
indemnity.  If  the  insured  parts  with  the 
property  as  to  which  he  seeks  indemnity,  the 
contract  necessarily  is  at  an  end;  and  were 
he  to  assign  the  contract  under  these  (drcum- 
stances,  no  right  of  action  whatever  could 
grow  out  of  it  to  the  assignee.  However, 
if  the  insurer  is  informed  of  the  cessation  of 
the  interest  of  the  assured  and  its  transfer 
to  another,  and  thereupon  accepts  the  trans- 
feree as  the  assured,  this  is  a  new  contract 
to  pay,  the  former  insurance  being  only  used 
to  show  the  terms  on  which  the  insurance 
was  effected.  See  Virginia-Car  Chemical 
Co.  V.  Insurance  Co.  (C.  C.)  108  Fed.  451,  456. 

Rowe  having  conveyed  his  life  interest  in 
the  property  insured,  he  no  longer  had  any 
insurable  interest  tlierein,  and  in  fact 
ceased  to  be  a  party  to  the  contract.  The 
transfer  of  the  policy  by  Rowe  to  Mrs.  East- 
erling, and  the  conveyance  of  his  interest  in 
the  property  to  her,  operated  to  make  the 
insurance  cover  the  interest  of  Mrs.  Easter- 
ling, to  wit,  her  estate  for  the  life  of  Rowe. 
Therefore  the  legal  effect  of  his  death  was  to 
terminate  the  interest  of  Mrs.  Easterling  in 
the  property,  and  consequently  she  ceased  to 
have  any  insurable  interest  therein.  In  oth- 
er words,  at  the  time  the  property  was  de- 
stroyed by  fire,  which  was  subsequent  to  the 
death  of  Rowe,  the  entire  title  to  the  prop- 
erty was  in  Mrs.  Sallie  Easterling,  since  the 
life  estate  of  Rowe,  which  he  conveyed  to 
Mrs.  Delia  Easterling,  terminated  upon  his 
death.  Mrs.  Delia  Easterling  having,  there- 
fore, DO  interest  in  the  property  at  the  time 
of  its  destruction  by  fire,  suffered  no  los.s, 
and  her  subsequent  transfer  of  the  policy  to 
Garnett,  administrator  of  the  estate  of  Rowe, 
conveyed  no  rights  whatever  to  him,  who  is 
the  plaintiff  in  this  suit 

[2]  The  contention  of  the  plaintiff  in  error 
that  the  insurance  company  was  estopped 
from  setting  up  the  defense  that  the  policy  in 
question  was  of  no  legal  effect,  since  the  as- 
sured at  no  time  had  more  than  a  life  estate 
in  the  property  insured,  and  that  this  estate 
was  terminated  by  his  death  which  occurred 
prior  to  the  loss,  is  of  no  consequence,  for, 
regardless  of  whether  or  not  the  company  at 
the  time  of  the  issuance  of  the  policy  had 
notice  of  the  true  status  of  the  title,  this 
could  not  in  any  way  operate  to  change  or 
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alter  the  controlling  t&tt  that  the  assured 
had  only  a  life  estate  in  the  property  insured, 
which  terminated  with  his  death,  and  the 
loss  having  occurred  subsequently  thereto, 
the  policy  was  of  no  legal  effect  To  sum  up 
the  whole  matter,  the  assured,  at  the  time  of 
the  loss,  had  no  insurable  interest  in  the 
property  insured,  and  our  statute  (Civ.  Code, 
{  2472)  declares  that  in  order  to  sustain  "any 
contract  of  insurance,  it  must  appear  that 
the  assured  has  some  interest  in  the  property 
•    •    •    insured." 

Under  the  facts  in  this  case,  the  trial 
Judge  therefore  did  not  err  in  directing  a 
verdict  for  the  defendant  company. 

Judgment  affirmed. 

WADE,  a  J^  and  JENKINS,  J.,  concur. 


'(28  Oa.  App.  422) 

CAKTER  V.  AMERICAN  SLICING 
MACH.  CO.    (No.  9732.) 

-(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  12,  1919.) 

(Syllahiu  hy  the  Court.) 

1.  Sales  ^ts»479(5>— Resebved  Tm«E— Action 
OF  Tboveb— Demand. 

The  American  Slicing  Machine  Company 
■old  to  Y.  L.  Carter  a  slicing  machine  and  re- 
tained title  thereto.  The  terms  of  the  sale  \?ere 
$10  cash,  12  monthly  payments  of  $10  each,  and 
a  final  payment  of  $5  within  13  months.  After 
making  three  payments  of  $10  each,  Carter  re- 
fused to  pay  more,  claiming  that  the  machine 
waa  "not  any  good  to  me  at  all."  The  vendor 
brought  an  action  of  bail  trover.  Carter  filed 
pleas,  and,  among  other  things,  alleged  failure 
of  consideration.  On  the  trial,  after  all  the  evi- 
dence, including  the  contract,  was  in,  the  trial 
judge  directed  a  verdict  for  $105,  being  the 
amount  of  the  purchase  price,  less  the  payments 

•of  $30.    The  defendant  excepted. 

**In  an  action  of  trover  by  a  vendor  against  a 
vendee,  in  which  the  former  claims  title  based 
upon  a  note  reserving  to  himself  title  to  the 
property  sold  until  the  purchase  money  ia  paid, 
•no  demand  is  necessary,  where  it  appears  that 
the  defendant  was  in  possession  of  the  property, 

•claiming  title  thereto,  at  the  time  of  the  action; 
his  defense  being  that,  owing  to  a  partial  fail- 
ure of  consideration,  he  was  not  due  the  balance 
of  the  purchase  money  to  the  plaintiff."  Muse 
V.  Wright  &  Co.,  103  Ga.  783,  30  S.  E.  Q&2. 
While  the  facta  in  the  case  under  consideration 
differ  somewhat  from  those  in  the  case  of  Muse 
V.  Wright,  sapra,  yet  the  principle  involved  ia 
the  same  in  both  cases.  See  Civ.  Code  (1910)  | 
4483;  Grant  v.  Miller,  107  Ga.  804,  83  S.  £>. 
671  (2);  Scarboro  v.  Goethe»  118  Gcl  543,  45 
S.  £.  413;  Moore  v.  Ramsey  &  Legwen,  144 
Ga.  118,  86  S.  B.  219  (1) ;  Young  v.  Durham, 
15  Ga.  App.  679,  84  S.  B.  165  (5) ;  Pearson  v. 
Jones,  18  Ga.  App.  448,  89  S.  B.  586  (4a). 


2.  Sales  ^=5>479(9)— Pbice—Aoreement. 

*'It  has  been  held  a  number  of  times  by  thi« 
court  that,  as  between  the  original  seller  and  th^ 
original  purchaser,  the  agreed  price  as  stated 
in  the  contract  of  sale  is  prima  fade,  but  not 
conclusive,  evidence  of  the  actual  value  of  the 
property,  and  that  upon  proof  of  the  contract, 
in  the  absence  of  rebutting  testimony  as  to  vali- 
ne, the  plaintiff  was  entitled  to  recover  the  bal- 
ance due  tiiereon."  Lott  v.  Banks,  21  Ga.  App. 
249,  94  S.  B.  324.  See,  also.  Elder  v.  Woodruff 
Hardware  Co.,  9  Ga.  App.  486,  71  S.  B.  806; 
Young  V.  Durham,  15  Ga.  App.  678,  84  S.  EL 
165;  Blder  v.  Woodruff  Hardware  Co.,  16  Ga. 
App.  255,  85  S.  B.  268;  Jordan  v.  Jenkins,  17 
Ga.  App.  58,  86  S.  B.  278;  Moore  y.  Fnrsten- 
werth-Uhl  Jewdry  CJo.,  17  Ga.  App.  669,  87  S. 
B.  1097.  The  written  contract  of  sale  showed 
an  agreed  purchase  price  of  $135  for  the  ma- 
chine. There  was  no  other  testimony  as  to 
value.  It  was  admitted  that  $30  of  the  pur- 
chase price  had  been  paid.  Under  the  pleadings 
and  the  evidence,  the  court  properly  directed  a 
verdict  for  $105,  being  the  amount  of  the  pur- 
chase price,  less  the  admitted  payments. 

Error  from  City  Court  of  Carrollton ;  Jas. 
Beall,  Judge. 

Action  of  trover  by  the  American  Slicing 
Machine  Company  against  Y.  L.  Carter. 
Judgment  for  piaintifT  by  direction,  and  de- 
fendant excepts  and  brings  error.    Amrmed. 

Sidney  Holdemess,  of  CarroUton,  for  plain- 
tiff in  error. 

Buford  Boykin,  of  CarroUton,  for  defend- 
ant in  error. 

BLOODWORTH,  J.    Judgment  affirmed.  - 

BROYLiES,  P.  J.,  concurs. 
STE1PHB(NS,  J.,  concurs  dubltanta 


(23  Ga.  App.  393) 

B.  B.  BASS  &  CO.  V.  VINSON  et  aL 
(No.  9515.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  11, 1919.) 

(BpUalms  J>Sf  the  Court.) 

1.  Chattel  Mobtoaoes  ^=:>277  —  Action  to 
FoAECLOBS— Plea— Rescission  of  Sale. 

Where  a  vendor  of  certain  personal  proper- 
ty took  from  the  vendees  a  promissory  note, 
secured  in  the  same  instrument  by  a  mortgage 
on  the  property  sold,  in  which  It  was  stated 
that  the  note  was  given  "for  purchase  money 
of  one  sorrel  mare  mule  four  years  old,  and 
one  black  mare  mule  seven  years  old,  title 
only  guaranteed,*'  and  the  vendor  instituted  a 
proceeding  to  foreclose  the  mortgage  for  the 
amount  of  the  note,  to  which  the  vendee  inter- 
posed an  affidavit-  of  illegality  containing  the 
following  j^ea  (after  stating  the  consideration 
of  tlie  mortgage  and  the  purchase  price  of  each 
of  the  animals):    "Affiants   say   that  at  the 
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time  the  sorrel  horse  mule  was  deliyered  to 
them  the  said  mule  was  sick,  and  affiant  Dan 
Vinson  called  plaintiff's  attention  to  the  fact, 
and  was  informed  by  plaintiffs  that  the  mule 
was  not  sick  and  would  be  all  right  in  a  few 
days.  Acting  on  said  statement  affiant  Dan 
Vinson  took  said  mule  back  to  his  farm.  The 
said  mule  grew  worse,  and  in  two  or  three  days 
he  returned  the  mule  to  plaintiffs,  with  the 
complaint  that  he  was  sick  and  that  he  could 
not  use  him.  Affiants  say  that  tiie  pUnntifft  ao- 
eepied  said  mule,  took  posaesHon  of  hink,  and 
in  a  few  daya  he  died  in  their  poaaeasion, 
(Italics  ours.)  Affiants  say,  therefore,  that 
they  are  not  liable  for  the  purchase  money  of 
.said  mule,  or  any  part  thereof;  that  there  has 
been  a  total  failure  of  consideration  in  so  far 
as  the  value  of  said  mule  is  concerned.  Such 
affidavit  of  illegality  was  not  subject  to  gen- 
eral demurrer  attacking  it  for  legal  insuffi- 
ciency. The  plea  was  a  good  plea  of  rescis- 
sion, and  the  fact  that  the  pleader  denominat- 
ed his  plea  as  a  plea  of  failure  of  consideration 
does  not  defeat  the  plea  or  its  effect.  See  Civil 
Code  1910,  §  5635.  Bates  v.  First  National 
Bank,  111  Ga.  756,  36  S.  E.  949;  Daniel  v. 
Burson,  16  Ga.  App.  39,  84  S.  E.  490.  The 
court  did  not  err  in  overruling  the  general  de- 
murrer to  the  plea. 

2.  Ruling  on  Motion  fob  New  Tbial. 

The  issue  presented  was  one  of  fact,  and 
for  no  reason  assigned  did  the  court  err  in 
overruling  the  motion  for  a  new  triaL  . 

Error  from  Superior  Court,  Baldwin  Coun- 
ty ;   J.  B.  Park,  Judge. 

Action  by  E.  E.  Bass  &  Co.  against  Dan 
Vinson  and  others.  General  demurrer  to 
plea  overruled.  Judgment  for  defendants, 
motion  for  new  trial  denied,  and  plaintiff 
brings  error.    Affirmed. 

Sibley  &  Sibley,  of  MUledgeTille,  for  plain- 
tiff in  error. 

Allen  &  Pottie,  of  MllledgevlUe^  for  de- 
fendants in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(28  Ga.  App.  421) 

ROBINSON  V.   STATE.     (No.  9694.) 

(Court  of  Appeals  ot  Georgia,  Division  No.  2. 

Feb.  12,  1919.) 

(Syllalua  by  the  CouriJ 

1.  ChaiLgb  of  Coubt--Cbiminal  Oasx. 

The  various  exceptions  taken  to  the  charge 
of  the  court  are  without  merit,  and  show  no 
error.  The  charge  fairly  presented  all  the  is- 
sues and  substantially  covered  all  matters  con- 
tained in  the  various  requests  to  charge. 

2.  Admission  of  Evidxncs. 

The  court  committed  no  error  in  sustaining 
the  objection  to  the  testimony  offered  as  set  out 
in  the  nineteenth  ground  of  the  amendment  to 


the  motion  for  new  trial.  Nor  was  thnre  error  in 
overruling  the  objections  to  the  admission  of 
the  testimony  offered  for  the  purpose  therein 
stated,  as  set  out  in  the  twentieth,  twenty-first, 
twenty-second,  and  twenty-third  grounds  thereol 

3.  Criminal  Law  ^^941(1)--Nxw  Trial  — 
Cumulative  Evidence. 

The  alleged  newly  discovered  evidence  set 
forth  in  the  twenty-sixth  ground  of  the  amend- 
ment to  the  motion  for  new  trial  was  merely 
cumulative  in  its  nature,  and,  a  counter  adiowing 
baving  been  made  on  the  hearing  of  the  motion, 
there  was  not  presented  sufficient  canae  for  a 
new  trial. 

4.  Motion  for  New  Trial  Overruled. 

The  evidence  supported  the  verdict,  and  no 
error  of  law  was  committed  by  the  trial  judge 
in  overruling  the  motion  for  new  trial. 

Error  tram  Superior  Court,  Talbot  Coun- 
ty;  G.  H.  Howard,  Judge. 

Proceeding  by  the  State  against  Dewey 
Robinson.  From  the  judgment,  defeudaufe 
brings  error.    Affirmed. 

W.  D.  Crawford,  of  Buena  Vista,  A.  P. 
Persons,  of  Talbotton,  and  Geo.  C  Palmer, 
of  Columbus,  for  plaintiff  In  error. 

C.  T.  McLaughlin,  Sol.  Gen.,  and  T.  T. 
Miller,  both  of  Columbus,  and  J.  H.  McGehee 
of  Talbotton,  for  the  State. 

STEIPHENS,  J.     Judgment  affirmed. 

BROYLES,  P.  J.,  and  BI/)OD WORTH,  J., 
conciuv 


(2t  Ga.  App.  471  > 

INSURANCE   CO.   OF   STATE   OF  PENN- 
SYLVANIA V.  EUBANKS.    (No.  9473.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2: 

Feb.  20,  1919.) 

(Byllalua  hv  ^^0  Court,) 

Appbaii   and    Error   ^=»977(4)  —  Graivt   or 
First  New  Trial— Reversal. 

This  case  comes  to  this  court  upon  excep- 
tions to  the  first  grant  of  a  new  triaL  In 
Weinkle  v.  Brunswick  &  Western  R.  Co.,  107 
Ga.  367,  83  S.  B.  471,  the  Supreme  Court  said: 
''It  may  be  now  considered  as  settled  that  tills 
court  will  not,  under  any  circumstances,  revprse 
a  Judgment  granting  a  first  new  trial,  whether 
the  grant  be  general  upon  all  the  grounds  of 
the  motion,  or  special  upon  one  or  more  grouads 
only,  or  whether  it  be  upon  a  ground  which  in- 
volves  questions  of  evidence,  or  upon  a  ground 
which  involves  purely  questions  of  law,  unless 
it  is  made  to  appear  that  no  other  verdict  than 
the  one  rendered  could  possibly  have  been  re> 
turned  under  the  law  and  facts  of  the  case^. 
Unless  the  case  can  be  brought  within  the  ex- 
ception just  stated,  it  is  useless  for  parties  to 
bring  before  this  court  the  judgment  of  a  trial 
judge  granting  a  first  new  trial.'*  See,  also, 
EUis  V.  Spell,  20  Ga.  App.  347,  93  S.  E.  49, 
and  Southern  Fertiliser  &  Chemical  Co.  y.  Pea- 
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cock,  19  Ga.  App.  692,  91  S.  E.  928,  and  cases 
cited.  The  judge  of  the  superior  coart,  in  the 
exercise  of  his  discretion,  thought  best  to  send 
the  case  back  to  the  municipal  court  for  a  new 
trial,  and  this  court  will  not  interfere. 

Broyles,  P.  J.,  dissenting^ 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  L.  P.  Eubanks  against  the  In- 
surance Company  of  the  State  of  Pennsyl- 
vania. Judgment  for  defendant,  and  from 
judgment  sustaining  a  certiorari,  and  send- 
ing case  back  to  municipal  court  for  new 
trial,  defendant  brings  error.     Affirmed. 

Dorsey,  Shelton  &  Dorsey,  of  Atlanta,  for 
plaintiff  in  error. 

Moore  &  Brancb,  of  Atlanta,  for  defend- 
ant in  error. 

BLOODWORTH,  J.    Judgmeut  affirmed. 

STEPHENS,  J.  (concurring).  This  being 
the  first  grant  of  a  new  trial,  and  the  verdict 
not  being  demanded  by  the  law  and  the  evi- 
dence, I  concur  in  the  judgment  of  affirm- 
ance. There  was  evidence  from  which  it 
might  be  inferred  that  the  agent  of  the  in- 
surance company,  by  ylrtue  of  his  previous 
dealings  in  similar  transactions,  with  the 
company's  consent  or  ratification,  had  au- 
thority to  waive  a  written  stipulation  in  the 
policy.  Western  Assurance  Co.  v.  Williams, 
M  Ga.  128,  21  S.  E.  37a 

BROYLES,  P.  J.  (dissenting).  In  my  opin- 
ion, the  evidence  demanded  the  verdict  di- 
rected by  the  trial  judge,  and  the  judge  of 
the  superior  court  erred  in  sustaining  the 
certiorari. 


(23  Oa.  App.  428) 

WALDON  V.  STOKES.    (No.  9830.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  12, 1919.) 

(Syllabus  hy  the  Court,) 
1.  Fraud   ^=»27— RsPBESENTAnons— Vendob 

AND  PUBCHASEB. 

"False  representations  relating  to  easements 
or  appurtenances  to  land  affecting  its  valu», 
which  were  made  by  the  owner  cf  such  land  to 
another  with  intention  co  deceive,  and  which 
adnaUy  did  deceive  him  to  his  injury,  and  in- 
dnot  idm  to  purchase  the  property  for  moi-e 
than  its  value,  "^ill  give  a  right  of  action  of 
deceit  to  the  vendee  against  the  vendor,  when 
the  falsity  of  such  representations  could  not 
have  been  ascertained  by  an  examination  of  the 
premises  purchased."  Fenley  v.  Moody,  104  Ga. 
790,  30  S,  B.  1002. 

2.   OVEBBUUNO  OF  CEBTIOBABI. 

The  court  did  not  err  in  overruling  the  cer- 
dorarL 


Error  from  Superior  Court,  Fulton  County ; 
Gea  Ja,  Bell,  Judge. 

Suit  by  Mrs.  S.  McA.  Btokes  against  A.  H. 
Waldon.  Judgment  in  municipal  court  of 
Atlanta  for  plaintiff,  motion  for  new  trial 
overruled,  and  on  appeal  to  appellate  divi- 
sion of  municipal  court  there  was  a  final 
judgment  of  afOrmance,  denying  a  new  trial, 
and  from  the  overruling  of  his  certiorari, 
defendant  excepts  and  brings  error.  Af- 
firmed. 

Evlns  &  Moore  and  Bachman  &  Simmons, 
all  of  Atlanta,  for  plaintiff  in  error. 

W.  F.  Buchanan,  of  Atlanta,  for  defend- 
ant in  err  r. 

BLOCDWORTHt,  J.  In  the  municipal 
court  of  Atlanta  Mrs.  S.  McA.  Stokes  sued 
A.  H.  Waldon,  alleging  in  part  that  she  pur- 
chased from  him  three  vacant  lots  in  the 
dty  of  Atlanta;  that  he  represented  to 
her— 

"that  Forrest  &  George  Adair  had  an  agreement 
with  the  city  of  Atlanta  by  which  the  city  of 
Atlanta  was  to  lay  chert  paving  on  Catherine 
street  in  front  of  said  lots,  without  charge  what- 
ever against  the  person  or  persons  owning  said 
three  ]ots,  nor  against  said  three  lots;  that 
your  petitioner  relied  on  the  said  representations 
as  being  true,  and,  pertly  because  of  the  value 
of  said  representations,  did  purchase  of  defend- 
ant the  said  lots  at  a  price  of  $2,700;  that  re- 
cently petitioner  discovered  that  there  was  no 
such  agreement  between  Forrest  &  George  Adair 
and  the  city  of  Atlanta  by  whidi  the  said  city 
was  to  pave  the  street  without  charge  against 
the  property  owners;  that  the  city  of  Atlanta 
has  paved  the  street  and  levied  on  the  said  three 
lots  an  assessment*  of  $210.95,  which  is  a  legal 
charge  and  lien  against  said  property ;  that  the 
defendant  willfully  misrepresented  to  petitioner 
the  alleged  agreement  between  Forrest  &  George 
Adair  and  the  dty  of  Atlanta,  for  the  purpose 
of  inducing  petitioner  to  purchase  the  said  land, 
and  that  said  representation  was  fraudulently 
made,  with  intent  to  deceive  petitioner,  and  did 
deceive  her  into  purchasing  the  said  land,  and 
that  petitioner  has,  as  a  result,  been  damaged 
in  the  sum  sued  for;  that  your  petitioner  has 
paid  the  full  purchase  price  of  the  said  prop- 
erty.'* 

Defendant  filed  a  general  demurrer  and  a 
plea.  The  plea  denied  all  the  paragraphs  of 
the  petition,  except  the  one  alleging  that 
the  defendant  lived  in  f^lton  county.  The 
plea  further  alleged  that: 

"The  promise  alleged  in  said  petition  was  a 
promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another.  *  *  *  Said  promise  was 
not  in  writing,  signed  by  the  defendant,  the 
party  sought  to  be  charged  therewith,  or  by  any 
person  by  him  lawfully  authorized." 

The  case  was  tried  by  Judge  Bosser,  who 
rendered  judgment  for  the  plaintiff.  A 
motion   for   new  trial   was  overruled,   and 
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an  appeal  was  taken  to  the  appellate  divl- 
Gdon  of  the  municipal  court,  which  diyision 
''rendered  a  final  judgment  in  said  case,  af- 
firming the  Judgment  of  the  lower  court,  and 
denying  defendant  a  new  triaL"  The  de- 
fendant sued  out  certiorari;  the  certiorari 
was  overruledt  and  he  excepted. 

[1,2]  The  principle  announced  in  the  first 
headnote  controls  the  instant  case,  and 
neither  headnote  needs  elaboration. 

Judgment  afiirmed. 

BROYLBS,    P.    J.,    and    STEPHENS,   J., 

concur. 


(23  Ga.  App.  396) 

OARSWELL  ▼.  GREEN.     (No.  9798.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Feb.  11, 1919.) 

(Syllahug  hy  the  Court,} 

LtANDLOBD    AND    TENANT    ^==>252(5)  —  liAND- 

lobd's  Lien— Judgment  —  Suffioienot  of 
Evidence. 

There  is  no  evidence  to  support  the  finding 
and  judgment  in  favor  of  the  plaintiff,  and  the 
court  erred  in  overruling  the  motion  for  a  new 
trial. 

Error  from  City  Court  of  Macon ;  Du  Pont 
Guerry,  Judge. 

Suit  by  B.  A.  Green  against  R.  E.  Cars- 
welL  Judgment  for  plaintiff,  motion  for 
new  trial  overruled,  and  defendant  brings 
error.     Reversed. 

John  M.  Hancock,  of  Macon,  for  plaintiff 
in  error. 

Sidney  W.  Hatcher,  of  Macon,  for  defend- 
ant in  error. 

BLOODWOORTH,  J.  Trammell  Was  in- 
debted to  Carswell  for  supplies,  and  owed 
Green  as  landlord  for  rent.  Green  sued 
Carswell,  alleging  that  Carswell  had  pur- 
chased from  Trammell  produce  raised  on 
Green's  land,  to  wit:  Fodder  worth  $11.75; 
hay,  $3.50;  one  bale  of  cotton,  $d9;  one 
bale,  $61;  cotton  seed,  $11;  total,  $156.25-* 
and  that  at  tbe  time  of  purchasing  this  pro- 
duce Carswell  knew  that  the  rent  had  not 
been  paid,  that  Trammell  had  no  other  prop- 
erty, and  tiiat  the  only  way  the  plaintiff  had 
of  collecting  his  rent  was  by  enforcing  his 


lien  as  landlord  against  the  pr<^erty  pur- 
chased, whlidi  was  removed  b^ond  his 
reach  by  the  defendant  and  converted  to  the 
defendant's  owm  use.  The  defendant's  plea 
denied  every  allegation  of  the  petition.  The 
Judge  passed  upon  the  case  without  the  in- 
tervention of  a  Jury,  and  rendered  a  finding 
and  judgment  for  the  plaintiff  for  $90.  A 
motion  for  new  trial  was  made  and  over- 
ruled, and  tiie  movant  excepted.  The  record 
does  not  show  that  a  demurrer  to  the  peti- 
tion was  filed.  The  special  grounds  of  the 
motion  for  a  new  trial  were  but  amplifica- 
tions of  the  general  grounds,  so  we  have 
for  determination  Hie  one  questioQ  of  wheth- 
er or  not  the  Judgment  should  be  reversed 
on  the  general  grounda 

There  is  no  evidence  to  show  that  the 
"property  was  removed  out  of  tiie  reach  of 
petitioner  by  defendant,'*  except  it  be  some 
of  the  fodder;  nor  is  there  any  evid^ioe 
to  show  that  the  defendant  ever  bought  from 
the  tenant  of  the  plaintiff  any  of  the  produce 
named  above,  except  some  of  the  fodder  ($3 
worth),  the  total  value  of  all  of  which  is 
alleged  in  the  petition  to  be  $11.75,  and  yet 
the  finding  and  Judgment  are  for  $90.  The 
greatest  amount  shown  by  the  testimony  to 
have  been  received  by  the  defendant  from 
Trammell  was  $97.50,  and  this  was  in  caslh, 
and  not  in  the  value  of  produce  purdiased. 
Deducting  from  this  sum  $32.50,  which  the  un- 
disputed evidence  shows  was  paid  to  Carswell 
from  the  sale  of  a  cow,  it  appears  that  ths 
total  cash  received  by  Carswell  from  the 
tenant  was  $65,  which  might  have  been  the 
proceeds  from  produce  sold  to  othera  How- 
ever, as  stated  above,  the  evidence  fails  to 
show  that  this  amount  resulted  from  pro- 
duce sold  by  Trammell  to  Carswell.  Even 
granting  that  all  tills  came  from  the  sale 
of  produce  raised  on  the  plaintiff's  farm, 
and  that  all  of  it  was  purchased  by  Carswell 
from  Trammell  (which  is  not  true  aocording 
to  the  evidence  in  the  record),  and  adding 
thereto  the  alleged  value  of  the  fodder, 
$11.75,  the  total  amount  would  be  only 
$76.75.  The  record  clearly  shows  that  there 
Is  no  proof  to  supiiort  the  finding  and  Judg- 
ment, and  the  court  erred  in  overruling  the 
motion  for  new  triaL 

Judgment  reversed. 

BROTLES,   P.   J^   and   STEPHENS^  S^ 
concur. 
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(177  N.  C.  170) 

BOLT  V.  OVAL  OAK  MFG.  CO.     (No.  101.) 

(Supreme  Court  of  North  Carolina.    March  5, 

1919.) 

1.  Trial  ^=>127  —  Rehabkb  of  Counsei.  — 
Personal  Injubt  Action—Reference  to 
Insurance  Company. 

In  employe's  personal  injury  action,  it  was 
improper  for  employe's  counsel  to  refer  to  iu' 
Burance  company  by  which  employer  was  in- 
demnified, such  remarks  being  calculated  to 
prejudice  jury  and  divert  minds  of  jurors  from 
material  issues. 

2.  Trial  <@=»133(2)— Remarks  of  Counsel— 
Correction  by  Court. 

In  action  for  injuries  to  employ^,  where 
employe's  counsel  made  improper  allusions  to 
insurance  company  indemnifying  employer, 
court  by  immediately  cautioning  jury  as  to  the 
only  issues,  removed  the  prejudice  that  such 
allusion  was  calculated  to  produce. 

3.  Appeal  and  Error  <s=:>1060(4)— Harmless 
ilRROR— Improper  Remarks  by  Counsel- 
Verdict  Sustained  by  Evidence. 

In  employe's  action  for  injuries,  reference 
by  bis  counsel  to  insurance  company  by  which 
enaployer  was  indemnified  was  not  prejudicial, 
where  verdict  upon  issue  of  negligence  was  well 
warranted  by  evidence,  and  damages  allowed 
were  very  small  in  view  of  serious  injury  in- 
flicted. 

4.  Master  and  Servant  ^=^278  (20)— Instruc- 
tions BY  Employer— Unguarded  Ripsaw. 

In  action  by  17  year  old  employ^  for  inju- 
ries sustained  while  operating  groover  with  un- 
gruarded  ripsaw,  without  experience  in  so  do- 
in?,  and  without  instructions  from  employer, 
evidence  held  to  warrant  verdict  finding  employ- 
er negligent 

5.  Master  and  Servant  ^=>281(4)— Injuries 
to  Employ^  —  Unguarded  Ripsaw  — Con- 
tributory Negligence. 

In  action  for  injuries  to  17  year  old  em- 
ploy^ resulting  from  employer's  negligence  in 
directing  employ^  to  operate  unguarded  rip- 
saw without  first  instructing  him  in  so  doing, 
evidence  Tield  to  warrant  verdict  finding  em- 
ploy6  not  guilty  of  contributory*  negligence. 

fS.  Master  and  Servant  €s>91  —  Ditty  of 
Master— Youthful  Employes. 
Employer  of  young  persons  is  required  to 
take  notice  of  their  apparent  age  and  ability, 
and  to  use  ordinary  care  to  protect  them  from 
risks  which  they  cannot  properly  appreciate, 
nnd  to  which  they  ought  not  to  be  exposed. 

7.  BiASTER  AND    SERVANT   ^S>93— PROTECTION 

OF    Young    Employes  —  Delegation    of 
Duty. 

Blaster's  duty  to  protect  young  employes 
from  risks  they  cannot  appreciate,  and  to  which 
they  should  not  be  exposed,  cannot  be  dele- 
gated. 

S.  Master  and  Servant  ^=9153(5)  —  Young 
Employes— Master's  Duty  to  Instruct. 

Master  must  instruct  young  servants  in 
their  work,  and  warn  them  against  damages 
<o  which  it  exposes  them,  and  in  so  doing  must 


use  such  plain  language  as  to  be  reasonably 
sure  that  they  understand  it  and  appreciate  the 
danger. 

9.  Master  and  Servant  <e=>286(2)  —  Injury 
TO  Young  Employ^— Unguarded  Ripsaw- 
Jury  Question. 

In  action  for  injuries  to  17  year  old  em- 
ploy6  while  operating  ripsaw,  where  there  was 
conflicting  evidence  of  whether  machine  was 
unguarded  and  in  defective  condition  at  time  of 
injury,  the  case  was  one  for  the  jury  under 
proper  instructions. 

10.  Master  and  Servant  «=»270(7)— Action 
FOR  Injuries— Evidence— Subsequent  Re- 
pairs to  Machine. 

In  employe's  action  for  injuries  while  oper- 
ating ripsaw  in  groover,  employe's  evidence  that 
employer  placed  guards  on  machine  after  the 
accident  was  admissible  to  show  machine  was 
unguarded  at  time  of  injury,  but  was  not  admis- 
sible as  an  admission,  by  employer,  of  negli- 
gence. 

Appeal  from  Superior  Court,  Le«  County; 
Daniels,  Judge. 

Action  by  Bruce  Holt  against  the  Oval 
Oak  Manufacturing  Company.  Judgment 
for  plaintifT,  and  deifendant  appeals.  No 
error. 

The  plaintiff  was  employed  by  the  defend- 
ant to  fire  the  boiler  in  its  mill,  and  was  or- 
dered, on  the  day  he  was  injured,  to  take 
the  place  of  the  man  who  operated  the  rip- 
saw at  the  bench,  or  grooving  machine.  In 
which  it  was  placed.  This  saw  revolved 
with  great  rapidity,  5,000  revolutions  to  the 
minute,  and  there  was  evidence  tending  to 
show  that  there  was  no  guard,  or  other  ap- 
pliance, to  keep  the  boards  from  falling  on 
the  saw  while  it  was  In  motion,  and  that  the 
machine,  in  this  respect,  was  not  construct- 
ed like  those  of  the  same  kind  which  were 
approved  and  in  general  use  in  other  mills, 
and  which  had  protective  guards  to  prevent 
such  accidents  as  the  one  in  question.  The 
plaintiff  was  17  years  old  when  he  was  in- 
jured, and,  according  to  his  testimony,  had 
objected  to  working  at  the  machine,  as  he 
was  afraid  of  being  cut  by  the  saw,  but  he 
was  told  It  was  safe,  and  to  go  on  with  the 
work.  There  also  was  evidence,  on  defend- 
ant's part,  that  there  were  guards  on  the 
madiine  to  hold  the  boards  in  their  proper 
position,  but  plaintiff  disputed  this,  and  stat- 
ed that  they  were  put  there  after  he  was  in- 
jured. He  had  worked  at  the  groover  only 
half  a  day  when  he  was  hurt  He  testified, 
in  part,  as  follows: 

"I  am  the  plaintiff  in  this  action,  19  years 
old,  and  live  at  Broadway,  N.  C.  About  a 
year  and  a  half  ago  I  worked  at  Siler  City,  and 
was  there  about  a  year  and  a  half.  I  worked 
about  two  months  with  the  Oval  Oak  Manufac- 
turing Company,  being  hired  by  Mr.  Stone,  the 
superintendent.  Mr.  Stone  looked  after  the 
plant  and  hired  and  discharged  the   men.     I 
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was  firing  the  boiler,  and  the  man  who  operated 
the  grooving  machine  was  out,  and  Mr.  Stone 
put  me  to  work  on  it.  I  was  scared  I'd  get 
my  fingers  cut,  and  told  him  so.  He  told  me 
there  was  no  danger  in  the  machine.  He  did 
not  tell  me  any  of  the  dangers  of  the  machine. 
He  gave  me  no  instructions,  but  in  his  presence 
the  fellow  that  had  operated  the  machine  told 
me  to  pile  up  the  blank  pieces,  or  work,  be- 
tween the  standards  and  the  saw  four  wide  and 
four  deep,  and  when  he  finished  Mr.  Stone  said, 
'That  will  be  right;  it  will  make  it  out  on  the 
truck  even.'  The  machine  was  a  fiat  table 
with  a  saw  coming  up  through  the  top  of  the 
table,  with  two  pieces  on  each  side  of  the  saw 
to  run  the  timber  up  between,  to  hit  the  piece 
exactly  in  the  center,  to  groove  the  sides  of 
the  washboard.  The  pieces  were  about  an  inch 
by  half  an  inch,  and  about  a  foot  long.  There 
were  no  rollers  on  the  table  to  draw  the  pieces 
on  the  saw.  Tou  pushed  the  piece  with  your 
hands,  pushing  the  piece  with  your  thumb  and 
holding  it  down  with  your  left  hand.  There 
were  standards  between  which  I  was  told  to 
put  the  finished  pieces,  but  no  standards  be- 
tween the  blank  pieces  to  be  worked  and  the 
saw.  I  was  instructed  to  put  the  blank  pieces 
between  the  standard  and  the  saw.  There  were 
no  standards  to  protect  the  work  on  the  side 
of  the  saw.  I  stacked  the  blanks  up  as  I  was 
instructed  to  do.  I  stacked  a  pile  of  the  pieces 
up,  and  turned  to  get  my  position,  and  as  I  did 
so,  some  of  the  pieces  rolled  over  on  the  saw 
and  hit  it,  and  that  is  the  last  I  know.  Just 
at  that  time  the  machine  speeded  up.  I  heard 
it  shaking  and  rattling,  and  I  know  of  my  own 
knowledge  that  this  was  caused  by  the  throwing 
of  a  belt  on  some  part  of  the  machinery.  The 
engine  caught  up  slack  and  shook  the  machine. 

1  saw  the  pile  as  it  started  to  fall,  and  saw 
the  piece  as  it  started  toward  me  from  the 
saw.    The  machine  was  pretty  shackly." 

Plaintiff  here  described  his  wound,  which 
was  very  severe  and  caused  him  great  suf- 
fering and  permanent  injury. 

He  then  further  testified: 

"I  had  worked  at  wood-working  plants  about 

2  years,  but  had  never  operated  a  machine  like 
this  before;  never  operated  a  groover.  You 
had  to  push  the  blank  with  your  right  hand, 
between  little  wooden  guides,  onto  the  saw,  and 
hold  them  down  with  your  left  hand.  There 
was  a  piece  at  the  end  to  stop  the  blank  at 
the  right  place,  and  it  was  grooved  only  to 
about  six  inches  of  the  end.  There  were  four 
little  wire  standards  on  the  machine;  on  the 
back  side  you  put  the  timber  you  had  finished, 
and  on  the  far  side  your  raw  timber.  The  fin- 
ished product  was  laid  over  on  the  other  side  of 
the  raw  material  between  the  little  standards. 
In  operating  you  picked  up  an  unfinished  piece 
next  the  saw,  put  it  through,  and  placed  it 
over  between  the  standards.  I  do  not  know 
whether  or  not  a  piece  dropped  diagonally 
across  the  guides  would  touch  the  saw;  I  did 
not  mess  with  it  long  enough  to  find  out.  Mr. 
Stone  showed  me  how  to  push  the  blanks 
through  and  to  pick  them  up.  I  had  operated 
the  machine  only  a  half  day  before,  and  re- 
turned to  its  operation  that  morning.  I  did 
uot  whistle  to  Mr.  Coggins  after  I  was  hurt, 
>or  hav6  any  conversation  with  him.    I  do  not 

remeiftber  Ibdv thing  that  happened  untii'  1  re- 


gained consciousness  in  the  hospital  at  Greens- 
boro about  four  weeks  afterwards.  After  the 
second  operation  was  performed  in  Greensboro, 
about  September  10th,  I  was  able  to  go  to 
the  moving  picture  show,  and  on  the  23d  I  left 
the  hospitaL  On  January  9th  I  returned  to 
the  hospital.  I  was  not  fat,  and  weighed  only 
about  120  pounds.  I  had  a  piece  of  gauze  in 
the  wound,  because  the  doctor  had  advised 
me  to  do  so.  In  May,  after  this  suit  was  start- 
ed, I  went  to  the  hospital  for  another  opera- 
tion, when  the  wound  was  closed,  and  remained 
there  nine  days.  I  then  came  home.  At  the 
time  I  was  hurt  I  wasn't  operating  the  stick. 
I  was  piling  stuff,  and  went  to  turn  around.  I 
had  used  all  the  timber  up  and  was  putting  up 
some  more.  (Stick  is  shown  witness.)  Do 
you  know  whether  or  not  this  is  the  stick 
which  hit  you?  No,  sir.  The  stick  looks  like 
the  ones  I  handled.  Mr.  Ooggins  was  working 
a  good  ways  off.  The  pieces  went  into  the  ma- 
chine the  wide,  or  flat  way.  I  have  seen  the 
machine  since  then.  They  were  not  using  it 
when  I  went  to  Siler  City  again.  They  were 
using  a  molder  for  tbis  work,  through  which 
the  piece  passed  entirely,  coming  out  at  the 
other  end.  Mr.  Stone  did  not  instruct  me 
where  to  stand.  The  pieces  were  stacked  at 
the  right-hand  side,  and  it  was  necessary  for 
me  to  get  into  the  position  I  was  in  when  hurt 
in  order  to  get  the  material  and  stack  it  there. 
The  piece  which  fell  on  the  saw  and  was 
thrown  back  was  one  of  16  pieces  which  were 
stacked  up  at  the  right  of  the  saw." 

# 

The  allegations  of  the  plaintiff,  as  to  the 
construction  of  the  groover  and  other  ma- 
terial matters,  were  denied  by  the  defendant, 
and  testimony  introduced  to  show  that  there 
was  no  negligence,  either  in  the  construction 
of  the  machine  or  in  the  failure  to  give  prop- 
er instructions  as  to  Its  operation,  and, 
further,  that  the  injury  was  caused  by  the 
plaintiff's  own  negligence. 

The  jury  returned  a  verdict  for  the  plain- 
tiff upon  all  the  Issues,  negligence  and  con- 
tributory negligence,  and  assessed  his  dam- 
ages at  $5,000.  Judgment  was  entered 
thereon,  and  an  appeal  taken  by  the  defend- 
ant. 

Wilson  &  Frazier,  of  Greensboro^  for  ap- 
pellant 

Seawell  &  Milliken,  of  Sanford,  for  appel- 
lee. 

WAIKESR,  J.  (after  stating  the  facts  as 
above).  [1 , 2]  The  remarks  of  counsel,  with 
reference  to  the  insurance  company,  by  which 
the  defendant  was  indemnified,  were  not 
proper,  as  there  was  no  legal  basis  for  the 
suggestion,  because  they  were  irrelevant  to 
the  issues,  and  were  calculated  to  prejudice 
the  jury  and  to  divert  the  minds  of  the  Jurors 
from  the  material  issues.  If  the  Judge  had 
not  removed  any  such  prejudice  by  his  clear 
instructions  to  the  Jury,  as  to  what  were  the 
only  issues,  we  would  be  authorized  to  grant 
a  new  trial,  but  we  are  satisfied  that  the  cau- 
Uon  of  the  Judge  to  the  Jury,  which  came  im> 
mediately -after  t&e  allusion  ta  tlie  iiisaranc« 
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company  wan  made,  had  the  desired  effect, 
and  placed  the  parties  at  arm's  length  In 
the  very  beginning  of  the  trial. 

[8-6]  We  are  also  convinced  that  no  actual 
prejudice  resulted  from  the  remark,  as  the 
verdict  upon  the  issues  of  negligence  was  well 
warranted  by  the  evidence,  and  the  damages 
allowed  were  very  moderate  and  small,  in 
view  of  the  serious,  if  not  horrible,  injury 
Inflicted,  and  tlie  racking  pain  suffered  by  the 
plaintiff,  which  may  continue  and  perhaps 
will  be  permanent.  To  be  deprived  of  the 
comfort  resulting  from  the  normal  operation 
of  his  physical  and  bodily  functions  is  a 
dreadful  affliction.  Deducting  the  medical 
and  hospital  bills,  which  were  very  large, 
from  the  amount  of  damages,  the  balance  was 
an  exceedingly  small  compensation  for  the 
damage  done,  the  painful  operations  under- 
gone, and  the  long  period  of  confinement  and 
loss  of  earnings. 

With  reference  to  the  remarks  of  counsel, 
this  case  is  not  altogether  like  Peatherstone 
V.  Cotton  Mills,  159  N.  C.  420,  74  S.  E.  918,  and 
Norrls  v.  (Cotton  Mills,  154  N.  C.  480,  70  S. 
EL  912,  for  the  inquiries  there  were  not  neces- 
sarily foreign  to  the  case.  In  the  former  case, 
which  may,  in  one  aspect,  apply  here,  the  court 
held  that  on  the  facts,  as  presented,  both  the 
questions  asked  of  the  jurors  the  same  being 
ns  a  rule  competent,  and  that  addressed  to  de- 
fendant's counsel,  were  matters  which  must 
be  left  largely  to  the  discretion  of  the  court 
below,  and  it  must  be  presumed  that  the 
character  and  good  sense  of  the  jurors  se- 
lected, when  they  are  properly  cautioned, 
have  protected  them  from  improper  bias,  or 
that  any  tendency  in  that  direction  has  been 
effectually  checked  and  corrected  by  the 
learned  and  impartial  judge  who  presides  at 
the  trial.  In  Lytton  v.  Manufacturing  Co., 
167  N.  O.  331,  72  S.  E.  1055,  Ann.  Cas.  1913C, 
358,  the  evidence  of  the  insurance  was  ad- 
mitted and  the  ruling  was  reversed  by  this 
court,  and,  therefore,  it  does  not  apply,  as 
In  our  case  the  judge  intervened,  and  is  sup- 
posed to  have  neutralized  the  prejudice,  if 
any  had  resulted.  The  penalty  for  such  re- 
marks, when  not  properly  and  fully  corrected 
by  the  court,  and  all  prejudice  removed,  is 
a  new  trial,  as  was  held  In  Starr  v.  Oil  Co., 
165  N.  C.  687,  81  S.  E.  776,  where  we  said: 

"Courts  should  be  very  careful  to  safeguard 
the  rights  of  litigants  and  to  be  as  nearly  sure 
as  possible  that  each  party  shall  stand  before 
the  jury  on  equal  terms  with  his  adversary, 
and  not  be  hampered  in  the  prosecution  or  de- 
fense of  his  cause,  by  extraneous  considera- 
tions, which  militate  against  a  fair  hearing." 

And  again,  to  the  same  effect,  in  Deligny 
V.  Furniture  Co.,  170  N.  O.  189,  86  S.  E.  980, 
we  held  that  whenever  such  questions  are 
asked,  if  they  are  Irrelevant  to  the  contro- 
versy and  have  a  tendency  .only  to  prejudice 
one  side  or  the  other,  the  presiding  judge 
should  act  promptly  in  preventing  any  such 


f  result  and  take  drastic  measures  to  do  so,  if 
necessary.  When  it  is  clear  that  either  of  the 
parties  resorts  to  such  questions  to  gain  an 
unfair  advantage,  it  is  done  at  the  sacrifice 
of  the  verdict,  if  he  succeeds  in  .securing  one, 
on  account  of  the  very  dangerous  character 
of  the  questions.  Lytton  v.  Manufacturing 
!  Co.,  supra.  The  subject  is  fully  discussed 
in  the  cases  we  have  cited,  and  needs  no  fur- 
ther elaboration.  In  this  case,  we  see  no  rea- 
son for  such  a  course.  Counsel  here  may  not 
have  intended  any  wrong,  and  we  can  draw 
no  inference,  that  they  did,  from  what  was 
said.  They  may  have  asked  the  question 
for  a  legitimate  purpose  to  obtain  informa- 
tion in  the  proper  conduct  of  their  case.  But 
for  the  objection,  the  answer  might  have  been 
that  defendant  had  no  indemnity  insurance. 
The  defendant  felt  aggrieved  by  the  question, 
and  prayed  for  the  intervention  of  the  court, 
and  relief  was  speedily  granted  by  the 
learned  presiding  judge.  Parties  should  act 
promptly,  as  was  done  here,  in  the  assertion 
of  their  rights.  This  being  an  appellate  tri- 
bunal, with  jurisdiction  merely  for  the  cor- 
rection of  errors  in  law,  it  will  not  grant  the 
relief,  which  can  the  more  readily  be  given 
by  the  court  below,  in  the  exercise  of  its 
sound  discretion,  unless  in  very  exceptional 
cases,  of  whi<:h  this  is  not  one.  We  caution 
the  judges,  though,  to  guard  carefully  the 
rights  of  the  parties,  when  such  questions 
arise,  and  to  be  prompt  in  eliminating  from 
the  trial  anything  tending  to  prevent  an  im- 
partial hearing  and  verdict  It  may  be  that, 
in  some  cases,  where  the  reference  to  insur- 
ance is  clearly  irrelevant,  and  can  only  have 
the  effect  to  prejudice  the  opponent,  the  judge 
should  be  even  drastic,  and  order  a  continu- 
ance, at  plaintiff's  cost,  as  it  may  do  incal- 
culable damage.     Lytton  v.  Mfg.  Co.,  supra. 

The  other  exceptions  relate  mainly  to  the 
charge  of  the  court  upon  the  question  of  neg- 
ligence. We  have  examined  the  latter  with 
the  utmost  scrutiny,  and  have  been  unable 
to  find  any  departure  from  the  principles 
which  have  been  settled  by  this  court  as  ap- 
plicable to  cases  of  this  kind.  It  covered 
the  entire  inquiry,  and  presented  to  the  jury 
in  clear  and  vigorous  language  every  question 
raised  by  the  pleadings  and  evidence,  and  ex- 
plained the  law  and  the  testimony  of  the  wit- 
nesses in  perfectly  correct  manner,  as  requir- 
ed by  the  statute. 

The  case,  in  all  of  its  essential  features,  is 
like  Ensley  v.  Luniber  Co.,  165  N.  C.  687,  81 
S.  B.  1010,  and  Dunn  v.  Lumber  Co.,  172  N. 
C.  136,  90  S.  E.  18.  It  resembles  the  former 
case  very  much,  and  sufficiently  so  to  be  con- 
trolled by  it.  The  plaintiff  in  that  case,  who 
was  injured,  was  17  years  of  age,  and  was 
hurt  in  a  way  and  under  circumstances  some- 
what similar  to  those  set  forth  in  this  rec- 
ord.   We  held  in  the  Ensley  Case: 

''It  is  the  duty  of  the  master  .to  exercise  dne 
care  in  furnishing  his  servant  with  a  reason- 
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ably  safe  place  to  work  and  reasonably  safe 
and  proper  machines,  tools,  and  appliances  with 
which  to  do  the  work,  and,  in  the  case  of  youth- 
ful or  inexperienced  employes,  this  further  duty 
rests  upon  him:  Where  the  master  knows,  or 
ought  to  know,  the  dangers  of  the  employment, 
and  knows,  or  ought  to  know,  that  the  servant, 
by  reason  of  his  immature  years  or  inexperi- 
ence, is  ignorant  of  or  unable  to  appreciate 
such  dangers,  it  is  his  duty  to  give  him  such 
instruction  and  warning  of  the  dangerous  char- 
acter of  the  employment  as  may  reasonably 
enable  him  to  understand  his  perils.  But  the 
mere  fact  of  the  servant's  minority  does  not 
charge  the  master  with  the  duty  to  warn  and 
instruct  him,  if  he  in  fact  knows  and  appre- 
ciates the  dangers  of  the  employment;  and 
generally  it  is  for  the  jury  to  determine  wheth- 
er, under  all  the  circumstances,  it  was  incum- 
bent upon  the  master  to  give  the  minor,  at  the 
time  of  his  employment,  or  at  some  time  previ- 
ous to  the  injury,  instructions  regarding  the 
dangers  of  the  work,  and  how  he  could  safely 
perform  it.  It  is  the  duty  of  a  master  who 
employs  a  servant  in  a  place  of  danger  to  give 
him  such  warning  and  instruction  as  is  reason- 
ably required  by  his  youth,  inexperience,  or 
want  of  capacity,  and  as  will  enable  him,  with 
the  exercise  of  reasonable  care,  to  perform 
the  duties  of  his  employment  with  reasonable 
safety  to  himself.  26  Cyc.  1174-1178;  Turner 
V.  Lumber  Co.,  119  N.  C.  387  [26  S.  E.  231; 
Marcus  v.  Loan,  133  N.  O.  54  [45  S.  E.  3541 ; 
Walters  v.  Sash  &  Blind  Co.,  154  N.  C.  323 
[70  S.  E,  635];  Fitzgerald  v.  Furniture  Co., 
131  N.  C.  636  [42  S.  E.  946] ;  Rolin  v.  Tobacco 
Co.,  141  N.  C.  300  [53  S.  B.  891,  7  L.  R.  A. 
(N.  S.)  335,  8  Ann.  Cas,  638];  Leathers  v. 
Tobacco  Co.,  144  N.  C.  350  [57  S.  E.  11,  9 
L.  R.  A.  (N.  S.)  349].  Those  cases  fairly  U- 
lustrate  the  rule  as  it  has  been  applied  by  this 
court,  and  the  Fitzgerald  Case  would  seem  to 
be  essentially  the  same  in  its  salient  facts  as 
this  one,  and,  if  not  entirely  so,  there  is  a 
sufficient  likeness  between  them  to  make  it  a 
controlling  authority.  The  authorities  else- 
where are  in  harmony  with  our  decisions." 

The  following  additional  authorities,  which 
state  the  law  as  held  and  applied  In  other 
jurisdictions,  will  be  found  applicable  to  our 
case: 

"  *The  master  may  also  be  guilty  of  action- 
able negligence  in  exposing  persons  to  perils 
in  his  service  which,  though  open  to  observa- 
tion, they,  by  reason  of  their  youth  or  inex- 
perience, do  not  fully  understand  and  appre- 
ciate, and  in  consequence  of  which  they  are 
injured.  Such  cases  occur  most  frequently  in 
the  employment  of  infants.  The  duty  of  the 
employer  to  take  special  cautions  in  such  cases 
has  sometimes  been  emphatically  asserted  by 
the  courts,'  Cooley  on  Torts,  p.  652.  *The 
law  puts  upon  a  master,  when  he  takes  an  in- 
fant into  his  service,  the  duty  of  explaining  to 
him  fully  the  hazards  and  dangers  connected 
with  the  business,  and  of  instructing  him  how 
to  avoid  them.  Nor  is  this  all:  The  master 
will  not  have  discharged  his  duty  in  this  re- 
gard unless  the  instructions  and  precautions 
given  are  so  graduated  to  the  youth,  ignorance, 
and  inexperience  of  the  servant  as  to  make  him 
fully  aware  of  the  danger  to  him,  and  £o  place 
him,  with  reference  to  it,  in  substantially  the 


same  state  as  if  he  were  an  adult*  Thompson 
on  Negligence,  978.  'When  the  negligent  act 
of  the  defendant  naturally  induced  or  offered 
opportunity  for  the  subsequent  act  of  a  child, 
being  of  a  character  common  to  youthful  indis- 
cretion, and  which,  concurring  with  the  defend- 
ant's earlier  wrongful  act,  produced  the  inju- 
ries complained  of,  the  defendant  will  in  gen- 
eral be  held  liable.  Children,  wherever  they 
go,  must  be  expected  to  act  upon  childish  in- 
stincts and  impulses — a  fact  which  all  persons 
who  are  sui  juris  must  consider,  and  tak^  pre- 
cautions accordingly.  A  person  who  places  in 
the  hands  of  a  child  an  article  of  a  dangerous 
character  and  one  likely  to  do  an  injury  to  the 
chUd  Hself  or  to  others  is  liable  in  damages  for 
injury  resulting  which  is  a  natural  result  of 
the  original  wrong,  though  there  may  be  an 
intervening  agency  (of  the  child)  between  the 
defendant's  act  and  the  injury.'  Bailey  on  Per- 
sonal Injuries,  1291.  It  was  said  in  R.  R.  v. 
Fort.  84  U.  S.  [17  Wall.]  553  [21  U  Ed.  739], 
in  which  a  parent  was  suing  for  injuries  to  his 
son,  wbo  was  16  years  old:  'This  boy  occupied 
a  very  different  position  (from  an  adult).  How 
could  he  be  expected  to  know  the  peril  of  the 
undertaking?  He  was  a  mere  youth  without 
experience,  not  familiar  with  machinery.  Not 
being  able  to  judge  for  himself,  he  had  a  right 
to  rely  on  the  judgment  of  CoUett,  and  doubt- 
less entered  upon  the  execution  of  the  order 
without  apprehension  of  danger.  Be  this  as 
it  may,  it  was  a  wrongful  act  on  the  part  of 
Collett  to  order  a  boy  of  his  age  and  inexpe- 
rience to  do  a  thing  which,  in  its  very  nature, 
was  perilous,  and  which  any  man  of  ordinary 
sagacity  would  know  to  be  so.' " 

[6-8]  It  is  the  duty  of  one  who  employs 
young  persons  in  his  service  to  take  notice  of 
their  apparent  age  and  ability,  and  to  use  or- 
dinary care  to  protect  them  from  risks  which 
they  cannot  properly  appreciate,  and  to  which 
they  ought  not  to  be  exposed.  This  is  a  duty 
which  cannot  be  delegated ;  and  any  failure 
to  perform  it  leaves  the  master  subject  to  the 
same  liability,  with  respect  to  such  risks,  as 
If  the  child  were  not  a  servant.  For  this 
purpose  the  master  must  instruct  such  joung 
servants  In  their  work  and  warn  them 
against  the  dangers  to  which  it  exposes  them, 
and  he  must  put  this  warning  in  such  plain 
language  as  to  be  reasonably  sure  that  they 
understand  It  and  appreciate  the  danger. 
The  principles  governing  the  employment  of 
minors  are,  to  a  large  decree,  also  applicable 
to  the  employment  of  lnexi)erienced,  ig- 
norant, feeble,  or  Incompetent  servants.  A 
master  having  notice  of  any  such  defect  In  a 
servant,  no  matter  what  his  age  may  be,  is 
bound  to  use  ordinary  care  to  Instruct  the  in- 
experienced or  Ignorant  and  to  avoid  putting 
the  feeble  to  work  too  heavy  for  their 
strength,  and  generally  to  refrain  from  ex- 
posing them  to  risks  which  they  are  not  fit 
to  encounter.  When  the  master  has  notice  of 
such  ignorance  or  inexperience  on  the  part 
of  the  servant  as  would  make  the  ordinary 
risks  of  the  business  especially  perilous  to 
that  servant,  he  must  give  the  servant  ex- 
plicit warning  of  the  danger,  and  noc  allow 
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b)m  to  nDdertake  the  work  without  a  full  ex- 
planation of  )ts  perils. 

It]  And  this  may  also  be  said  upon  another 
branch  of  the  case,  viz..  whether  the  groover 
was  constructed  after  the  pattern  of  those 
which  have  been  approved  and  are  in  general 
nse.  There  was  evidence  that  it  was  not 
similar  in  the  very  respect  which,  If  it  had 
t)een,  the  boards  conld  not  have  Jostled  onto 
the  saw.  There  also  was  testimony  that  the 
machine  was  old,  out  of  style,  and  shaky  or 
rickety,  and  not  fit  to  be  placed  in  the  hands 
of  a  comparative  novice,  with  only  one-half 
day's  experience,  and  working  too  under  an 
express  order  to  go  ahead,  after  making  ob- 
jection because  of  the  risk,  and  being  assured 
of  safety.  Atkins  v.  Madry,  174  N.  C.  187, 
d3  S.  BX  744.  The  defendant  must  have 
known  of  the  dangerous  character  of  the 
groover.  It  had  been  In  use  for  a  long  time, 
and  was  out  of  date — evidently  an  antiquated 
model,  and  a  trap  for  the  inexperienced  and 
■unwary.  It  was  also  cranky  from  constant 
wear  and  tear.  Besides,  It  was  rendered 
more  unsteady  by  the  slipping  of  a  belt  from 
an  adjoining  pulley,  which  was  operated  by 
the  same  engine,  which  accelerated  its  speed 
and  violently  agitated  the  groover,  or,  at 
least,  helped  to  cause  the  boards  to  lose 
their  balance  and  fall  upon  the  saw.  There 
was  full  evidence  of  these  and  other  facts, 
more  or  less  showing  negligence  of  the  de- 
fendant, and  disproving  contributory  negli- 
gence. In  this  conflict,  the  case  was  evi- 
dently one  for  the  Jury  to  settle  under  the 
correct  Instructions  of  the  court 

One  witness,  Mr.  Gregson,  testified  that, 
within  a  30  years'  experience  In  such  mills, 
he  had  seen  many  such  machines,  and  prac- 
tically every  one  had  the  groover  saw  pro- 
tected, so  that  the  boards  could  not  drop 
down  and  upon  the  saw. 

The  case  of  Ehmn  v.  Lumber  Co.,  172  N.  C. 
137,  90  S.  E5.  18,  is  also  directly  In  point,  and 
strongly  supports  the  view  that  upon  plain- 
tilTs  evidence,  if  accepted  as  true  by  the 
Jury,  which  was  done  here,  he  was  entitled 
to  recover  for  the  injury  he  suffered.  We 
have  so  fully  and  exhaustively  discussed  in 
that  and  Ensley  v.  Lumber  Co.,  supra,  the 
general  and  prevailing  principles  applicable 
to  this  class  of  cases  that  we  forbear  to  pro- 
long this  oidnlon  by  any  further  reference 
to  them.  We  held,  in  the  recent  case  of  Am- 
mons  V.  Manufacturing  Co.,  165  N.  0.  449,  81 
S.  R  452,  that  repeated  adjudications  had  esr 
tablished  the  rule  we  have  stated,  and  that 
an  employer  of  labor,  in  the  exercise  of  rea- 
sonable care,  must  provide  for  his  employes 
a  reasonably  safe  place  to  do  their  work,  and 
supply  them  with  machinery,  implements,  and 
appliances  reasonably  safe  and  suitable  for 
the  work  in  which  they  are  engaged,  and  to 
keep  such  implements,  etc.,  in  safe  condition 
as  far  as  this  can  be  done  by  the  exercise  of 
proper  care  and.  supervtsion.     P^ord  v* 


Railroad,  160  N.  C.  93,  75  S.  B.  860,  44  L.  R 
A.  (N.  S.)  865 :  Young  v.  Fiber  Co..  159  N.  C. 
376,  74  S.  E.  1051;  Alley  v.  Pipe  Co.,  159  N. 
C.  327,  74  S.  E.  885;  Patterson  v.  Nichols, 
157  N.  C.  406,  73  S.  B.  202;  Mercer  v.  Rail- 
road, 154  N.  C.  399.  70  S.  E.  742,  Ann.  Oas. 
1912A,  1002;  Marks  v.  Cotton  Mills,  135  N.  C. 
287,  47  S.  B.  432. 

[10]  The  remaining  objection  is  equally 
untenable.  The  change  in  the  machine,  by 
putting  up  guards  to  keep  the  boards  in  their 
place,  was  shown  by  the  plaintiff,  not  to 
prove  an  admission  that  the  groover  was  de- 
fective when  he  was  hurt,  but  to  show  merelj' 
the  difference  in  conditions  in  order  to  sup- 
port plaintiff's  testimony  that  they  were  not 
there  when  he  was  hurt  by  the  saw  hurling 
the  board  against  his  body.  It  was  defend- 
ant's object  to  contradict  him  as  to  the 
guards  not  being  there  when  he  was  operat- 
ing the  machine,  and  we  have  held  frequently 
that  this  may  be  done  for  that  purpose,  and 
not  as  an  admission  of  negligence.  Such  evi- 
dence, for  the  purpose  Just  indicated,  was 
held  to  be  competent  in  Pearson  v.  Clay  Co., 
102  N.  C.  224,  78  S.  E.  73 ;  Boggs  v.  Mining 
Co.,  162  N.  C.  393,  78  S.  B.  274 ;  McMillan  v. 
Railroad  Co.,  172  N.  C.  at  pages  856,  857,  90 
S.  E.  683,  and  Muse  v.  Motor  Co.,  175  N.  C. 
466,  where  it  is  said  at  page  469,  95  S.  E.  900, 
at  page  901: 

''It  was  competent  to  show  that  the  repairs 
were  made  afterwards,  not  that  the  repairs 
were  evidence  tending  to  prove  negligence,  bat 
simply  to  prove  their  date  to  contradict  the 
defendant's  witnesses"— citing  Tise  v.  Thomas- 
vlUe.  151  N.  C.  281.  65  S.  E.  1007;  Westfeldt 
V.  Adams,  135  N.  C.  591,  47  S.  E.  816. 

But  West  V.  Railroad  Co.,  174  N.  C.  125. 
93  S.  B.  479,  is  exactly  in  point,  and  fully 
sustains  the  Judge's  ruling.  It  Is  there  said 
by  the  court  (174  N.  C.  at  pages  130  and  131, 
93  S.  B.  at  pages  481  and  482) : 

"The  question  of  evidence  raised  by  the  de- 
fendant, which  is,  that  the  court  admitted  in- 
competent evidence  as  to  the  condition  of  the 
track  and  roadbed  at  the  time  of  the  injury, 
and  its  reparation  since  that  time,  is  founded 
upon  a  misapprehension  of  the  true  nature  of 
that  evidence.  It  was  not  admitted  as  an  im- 
plied admission  of  negligence  on  the  part  of 
the  defendant,  but  as  tending  to  corroborate 
the  plaintiff,  aa  a  witness  in  his  own  behalf,  as 
to  their  condition  at  the  time  of  the  accident, 
and  the  instructions  to  the  jury  clearly  show 
that  the  evidence  was  let  in  solely  for  such 
purpose.  In  that  view,  it  was  competent,  as 
we  have  held"--citing  Shaw  v.  Public  Service 
Corporation,  168  N.  C.  611,  84  8.  B.  1010,  and 
the  cases  in  this  opinion,  supra. 

The  remaining  exceptions,  which  are  not 
merely  formal,  are  considered  by  us  to  be 
without  any  real  merit,  and  were  not  stressed 
in  this  court. 

The  case  has  been  fairly  and  correctly 
tried,  and  we  find  no  reason  for  disturbing 
the  Judgment 

No  error. 
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1.  Appeal  and  Ebbob  «=»23()— Objections- 
Time— Sufficiency  OF  Evidence. 

Where  neither  of  the  parties,  althoujrh  they 
had  notice  that  the  jury  was  not  satisfied  to 
find  dividing  line  as  contended  by  either,  made 
opposition  to  departure  from  contentions,  or  re- 
quested instruction  that  jury  must  find  aa 
contended  by  one  or  the  other,  the  contention 
that  there  is  no  evidence  to  sustain  the  ver^ 
diet  will  be  overruled  where  made  after  return 
of  verdict  establishing  line  different  from  that 
contended  by  either. 

2.  Bound  ABIES   ^=>37(1)— Dividing    Lines— 
Veedict— Evidence  to  Suppobt. 

Evidence  held  to  support  verdict  establish- 
ing dividing  line  equally  distant  between  lines 
claimed  by  plaintiffs  and  defendants. 

3.  Judgment  €=>199(1)— Judgment  Non  Ob- 
stante Veredicto. 

Motion  for  judgment  non  obstante  veredicto 
can  only  be  granted  when  it  appears  from  the 
pleadings  and  the  verdict,  and  not  from  the 
evidence,  that  the  party  is  entitled  to  judgment. 

Appeal  from  Superior  Ck)art,  Chatham 
County;  Daniels,  Judge. 

Special  proceedings  by  J.  J.  Nail  and  wife 
against  M.  B.  McMath  and  others,  before  the 
clerk  for  the  establishment  of  a  dividing 
line.  Plaintiffs  appealed  from  the  decision 
in  favor  of  defendants,  and  the  cause  was 
transferred  to  the  trial  docket  Judgment 
in  accordance  with  verdict,  and  defendants 
appeal.     Affirmed. 

This  is  a  special  proceeding  instituted  be- 
fore the  clerk  for  the  establishment  of  the 
dividing  line  between  the  respective  parties. 
The  case  was  heard  before  the  clerk  after  the 
survey  had  been  made  and  the  surveyor  had 
filed  his  report,  and  he  decided  in  favor  of  the 
contentions  of  the  defendant.  The  plaintiffs 
appealed,  and  the  cause  was  transferred  to  the 
trial  docket,  and  when  the  same  was  called 
for  trial  before  his  honor  he  referred  the 
same  to  R.  H.  Dixon,  Esq.,  as  referee  to  hear 
the  evidence,  find  the  facts,  and  report  his 
finding  of  fact  and  conclusion  of  law.  The 
said  reference  was  a  compulsory  one.  The 
referee  made  his  report  to  the  court,  again 
finding  in  favor  of  the  defendants.  To  this 
report  the  plaintiffs  filed  exceptions,  propos- 
ed an  issue,  and  demanded  a  trial  by  Jury 
thereon,  and  the  cause  came  on  for  hearing 
on  the  said  exception  of  the  plaintiffs.  After 
the  jury  had  retired  for  some  hours,  one  of 
the  jurors  approached  the  judge,  and  after 
a  short  conference  the  judge  called  counsel 
for  both  parties  to  the  bench  and  told  them 
that  the  juror  wished  to  know  if  they  had  a 
right  to  disregard  the  contentions  of  both  par- 


ties and  to  (Establish  the  line  at  a  point  dif- 
ferent from  that  contended  by  either,   the 
judge  asking  the  counsel  what  they  thought 
should  be  his  instruction,  if  anything,  where- 
upon  the   counsel   for   the   defendant   sug- 
gested that  under  the  word  of  the  issue  he 
thought  all  he  could  tell  the  jury  was  that 
they  could  begin  the  line  where  they  chose, 
and  found  from  evidence  to  be  true  point; 
that  it  was  their  duty  to  find  from  the  evi- 
dence what  was  the  true  dividing  line  and  to 
so  declare.    This  proposition  was  not  object- 
ed to  as  to  the  judge's  duty  in  response  to 
the  juror's  inquiry,  but  neither  side  consent- 
ed as  to  where  they  should  find  the  line,  nor 
did  either  side  consent  that  they  should  find 
the  line,  except  as  to  where  they  should  find 
it  under  the  evidence.    There  was  no  consent 
on  either  side  or  suggestion  as  to  what  the 
verdict  should  be,  or  where  they  should  fijid 
the  line,  and  there  was  no  request  for  such 
consent  from  inquiring  jurors  as  to  his  prov- 
ince.   When  the  jury  returned  they  stated  to 
the  court  what  they  had  decided,  and  the 
court  in  helping  the  jury  with  its  findings 
asked  them  if  they  meant  to  divide  the  dis- 
puted land,  to  which  they  replied  in  the  af- 
firmative.   The  attorneys  for  both  sides  aid- 
ed the  court  in  suggestions  as  to  what  they 
understood  the  jury  wanted  to  do  while  the 
jury  was  standing  in  the  bar  waiting  for  the 
court  to  aid  them  in  getting  their  answer  as 
they  wished  it,  but  there  was  no  consent  or 
Intimation  of  consent  from  either  side  that 
such  should  be  their  verdict  or  that  they 
were  satisfied  with  it.    Tlie  evidence  of  the 
plaintiffs  tended  to  prove  that  the'  true  line 
was  from  6  to  7  on  the  plat,  and  that  of  the 
defendants  that  it  was  from  9  to  10.    The 
jury  returned  a  verdict  establishing  the  line 
equally  distant  from  6  to  7  and  9  to  10.   The 
defendants  moved  to  set  aside  the  verdict  up- 
on the  ground  that  there  was  no  evidence  to 
support  It,  which  motion  was  refused,  and 
defendants  excepted.    Judgment  was  entered 
in  accordance  with  the  verdict,  and  the  de- 
fendants api)ealed. 

Siler  &  Barber,  of  Siler  City,  and  R.  H. 
Hayes,  of  Plttsboro,  for  appellants. 

W.  P.  Horton.  of  Pittsboro,  and  Fred  W. 
Bynnm,  of  Rockingham,  for  appellees. 

AliLEN,  J.  [1]  The  principle  is  well  es- 
tablished that  an  objection  that  there  is  no 
evidence  to  support  a  verdict  will  not  be 
considered  when  made  for  the  first  time  after 
the  verdict  has  been  returned  (State  v.  Leak, 
156  N.  C.  643,  72  S.  £.  567),  and  there  is  no 
reason  for  refusing  to  enforce  the  rule  when 
it  appears,  as  it  does  in  this  record,  that 
both  parties  had  full  notice  that  the  jury 
was  not  satisfied  to  find  the  true  line  to 
be  as  contended  for  by  either  party,  and 
when,  not  only  was  there  no  opposition  to 
a    departure    from    these    contentions    and 
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no  request  to  instruct  the  Jury  they  must 
find  acoordiiig  to  the  contention  of  one  or  the 
other,  but,  on  the  contrary,  counsel  on  both 
sides  aided  the  court  and  jury  in  framing 
the  answer  to  the  issue,  without  suggesting 
that  there  was  no  evidence  to  support  this 
finding  unti]  after  the  return  of  the  verdict. 

[2]  We  have,  however,  examined  the  evi- 
dence, and  cannot  say  that  the  Jury  has  not 
established  the  true  line  between  the  par^ 
ties.  It  is  true  that  most  of  the  evidence  was 
directed  to  the  lines  according  to  the  respec- 
tive contentions  of  the  plaintiffs  and  the  de- 
fendants, but  the  surveyor  testified  that  the 
acreage  of  the  plaintiffs  and  defendants  ex- 
ceeded that  called  for  in  their  deeds,  and  a 
number  of  deeds  were  introduced  by  both  par- 
ties, which  required  allowances  for  varia- 
tions in  the  compass,  and  as  to  the  deeds  of 
both  plaintiffs  and  defendants  the  distances 
in  order  to  reach  their  respective  claims  re- 
quired more  than  was  called  for  in  the  deeds. 

We  would  not  be  understood  as  holding  that 
the  jury  has  the  right  to  compromise  the 
claims  of  litigants;  and,  if  it  clearly  appear- 
ed that  they  had  done  so,  and  had  returned 
the  verdict  with  nothing  to  sustain  it,  and 
that  there  was  no  notice  of  the  purpose  to  do 
so,  the  parties  would  be  entitled  to  relief. 

[3]  The  motion  for  Judgment  non  obstante 
veredicto  has  nothing  to  sustain  It,  as  this 
motion  can  only  be  granted  when  it  appears 
from  the  pleadings  and  the  verdict,  and  not 
from  the  evidence,  that  the  party  Is  entitled 
to  Judgment.  Baxter  v.  Irvln,  158  N.  C.  277, 
73  S.  E.  882. 

The  judgment  must  be  affirmed. 

No  error. 


(177  N.  C.   179) 

WELDON  ▼.  SEABOARD  AIB  LINE  BY. 

(No.  100.) 

(Supreme  Court  of  North  Carolina.     March  6, 

1919.) 

1.  Tbial  «=>365(1)— CoNSTBUOnoN  of  Ver- 
dict. 

A  verdict  must  be  interpreted  and  allowed 
significance  by  proper  reference  to  the  testimony 
and  charge  of  the  court. 

2.  Master  and  Servant  «=»217(2e)— Inju- 
ries TO  Servant— Assumption  of  Risk— 
Brakeman. 

Railroad's  brakeman  did  not  assume  risk  of 
injury  when  railroad  caused  its  train  suddenly 
to  stop  in  so  extraordinary  a  manner  as  to 
cause  brakeman  to  be  violently  thrown  off  car, 
he  having  had  no  opportunity  to  know  of  con- 
ditions or  appreciate  dangers. 

3.  Mastbr  and  Servant  ^=3»240(4)— Inju- 
ries TO  Servants— Contributory  Neou- 

GBNCB. 

Where  railroad's  freight'  conductor  locked 
door  of  caboose,  thereby  forcing  brakeman  ei- 


ther on  platform  or  steps,  and  brakeman  stood 
on  steps  that  he  might  alight  to  open  switch, 
holding  onto  grabiron,  and  was  thrown  from 
train  by  sudden  and  unusual  stoppage,  he  was 
not  negligent. 

Appeal  from  Superior  Court,  Warren  Coun- 
ty; Kerr,  Judge. 

Action  by  Mrs.  Minnie  J.  Weldon,  admin- 
istratrix, against  the  Seaboard  Air  Line  Rail- 
way. From  Judgment  for  plaintiff,  defend- 
ant appeals.    No  error. 

This  is  an  kction  brought  by  Minnie  J. 
Weldon,  administratrix  of  the  estate  of 
Claude  T.  Andrews,  to  recover  damages  tor 
the  death  of  Claude  T.  Andrews,  which  was 
alleged  to  have  been  caused  by  his  being 
thrown  under  the  wheels  of  the  car  by  the 
sudden  stopping  of  a  freight  train  on  which 
he  was  employed  by  the  Seaboard  Air  Line 
Railway  Company  as  flagman  at  Norlina,  N. 
C,  on  November  1,  1917.  The  leg  of  the 
plaintiff's  intestate  was  run  over  by  the 
wheels  of  the  caboose  on  defendant's  freight 
train  and  so  mangled  that  amputation  was 
necessary.  He  was  carried  from  Norlina  to 
Raleigh,  his  leg  was  amputated,  and  he  died 
as  the  result  of  the  injury  on  November  4, 
1917. 

The  intestate  was  a  flagman  on  the  train 
which  was  preparing  to  stop  in  order  to  put 
it  on  a  siding  at  Norlina.  The  train  was  in 
charge  of  C.  L.  Jeannette,  conductor.  As 
the  train  approached  Norlina,  the  conductor 
and  the  intestate  were  in  the  caboose.  Both 
of  them  left  the  caboose,  and  the  conductor 
locked  the  door. 

The  conductor,  a  witness  for  the  defend- 
ant, testified,  among  other  things : 

''As  we  neared  the  switch,  Andrews  and  I 
came  out  of  the  caboose.  'He  was  first  and 
went  down  on  the  step,  and  I  stood  above  him. 
As  we  got  near  the  switch,  I  held  my  hand  over 
Andrews'  shoulder  and  gave  the  signal  to  slow 
the  train.  •  *  •  When  he  fell,  there  was  no 
jolt  of  the  train  that  I  could  discover,  and  I 
was  standing  on  the  step  above  him;  he  was 
standing  on  a  lower  step  preparing  to  get  off. 
It  was  his  place  to  get  off  and  open  the  switch ; 
his  duty  was  to  get  off  on  the  ground  safely  as 
I  was  to  do.'* 

The  evidence  for  the  plaintiff  tended  to 
prove  that  the  train  was  moving  at  a  high 
rate  of  speed  and  was  stopped  so  suddenly 
and  with  such  violence  that  the  Intestate 
was  thrown  from  the  train  and  was  injured, 
while  the  evidence  of  the  defendant  tended  to 
prove  that  the  intestate  Jumped  from  the 
train. 

His  honor  charged  the  Jury  upon  the  is- 
sue of  negligence  as  follows : 

*'If  you  find  from  the  evidence,  and  by  its 
greater  weight,  as  I  have  defined  to  you,  that 
the  defendant  carelessly  and  negligently  at* 
tempted  to  stop  its  train  upon  which  plaintiff's 
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intestate  was  brakeman,  and  while  so  attempt- 
ing to  stop  its  train,  caused'  said  train  to  sud- 
denly and  violently  check  up  or  stop  in  such  an 
unusual  and  extraordinary  manner  as  to  cause 
plaintiff's  intestate  to  be  violently  thrown  off 
the  car  upon  which  he  was  riding,  or  preparing 
to  alight  from,  and  under  the  said  car,  and  find 
that  this  said  negligent,  violent,  and  sudden 
stopping  or  slowing  up  of  said  train  was  the 
proximate  cause  of  the  plaintiff's  intestate  be- 
hig  ejected  from  the  train  and  run  over,  then 
you  will  answer  this  first  issue,  'Yes.'  If  you 
do  not  so  find,  you  will  answer,  'No.'  ** 

There  was  no  exception  to  this  charge. 

This  is  the  only  charge  upon  the  issne  of 
negligence,  except  certain  general  charges  de- 
fining negligence  and  proximate  cause. 

The  court  also  Instructed  the  Jury  on  the 
second  Issue,  as  to  contributory  negligence, 
as  follows: 

"Now,  as  to  this  issue  the  burden  shifts  to 
the  defendant  company  to  satisfy  you  by  the 
evidence,  and  by  its  greater  weight  as  I  have 
defined  the  same  to  you,  that  plaintiff's  intes- 
tate's injuries  and  subsequent  death  was  due  to 
his  own  negligence,  in  that  he  carelessly  and 
negligently  stepped  off  defendant's  moving  train 
and  was  thrown  down  and  under  same  and  his 
leg  was  cut  off,  from  which  injury  he  died  a  few 
days  thereafter ;  if  you  so  find,  then  you  should 
answer  this  issue  as  to  contributory  negligence, 
'Tes.'  If  you  do  not  so  find,  then  you  should 
answer,  *No.' " 

The  defendant  excepted  to  this  charge  up- 
on the  ground  that  It  made  the  contributory 
negligence  of  the  plaintiff  dependent  on  his 
Jumping  from  the  train,  and  left  out  of  con- 
sideration the  allegations  of  negligence  in 
the  answer  that  the  intestate  assumed  a 
position  on  the  steps  of  the  caboose  while 
the  train  was  in  motion  and  before  it  had 
come  to  a  full  stop,  and  that  he  failed  to 
hold  to  the  grab  Iron  on  the  caboose. 

His  honor  also  instructed  the  Jury  on  the 
third  issue,  as  to  assumption  of  risk,  as  fol- 
lows: 

"The  burden  is  upon  the  defendant  to  satisfy 
you,  and  by  the  greater  weight  of  the  evidence, 
that  plaintiff's  intestate  assumed  the  ordinary 
risk  and  hazards  incident  to  his  occupation  and 
employment,  and  which  are  known  to  him  and 
are  plainly  observable,  and  that  the  occurrence 
which  threw  him  from  the  train  was  a  risk  or 
hazard  which  he  assumed,  ordinary  and  incident 
to  his  employment  in  some  degree.  If  you  so 
find,  you  will  answer  this  issiie,  *Yes';  if  you 
do  not  so  find,  you  should  answer  this  issue, 
•No.' 

"If  you  find  from  the  evidence,  and  by  its 
greater  weight  as  I  have  defined  the  same  to 
you,  that  plaintifiTs  intestate  was  injured  by 
the  negligent  conduct  of  the  defendant  company, 
or  its  agents  or  its  employes  in  stopping  or 
attempting  to  stop  its  train  in  such  a  manner 
as  to  violently  throw  plaintiff's  intestate  off  the 
train,  you  should  answer  this  third  issue,  'No,' 
for  this  doctrine  does  not  include  extraordinary 
risks  which  an  employ^  does  not  assume,  and 
has  no  application   to  injuries  which   an  em- 


ploy6  may  receive  from  a  negligent  act  of  his 
master  or  that  of  another  to  whom  the  master 
had  delegated  a  duty  as  his  emplc  /£." 

The  defendant  excepted. 

The  ground  of  exception  to  these  instrac- 
tlons  upon  the  third  issue  is  that  his  honor 
confined  the  doctrine  of  assumption  of  risk 
to  those  that  were  ordinary  and  usual,  and 
did  not  tell  the  Jury  that  the  Intestate  under 
certain  conditions  assumed  extraordinary 
risks  of  the  employment. 

The  Jury  returned  the  following  verdict: 

"1.  Was  the  plaintiff's  intestate,  Claude  T. 
Andrews,  injured  by  the  negligence  of  the  de- 
fendant, as  alleged  in  the  complaint?  Answer: 
Yes. 

"2.  Did  plaintiff's  intestate,  Claude  T.  An- 
drews, by  his  own  negligence  contribute  to  his 
injury?    Answer:     No. 

"3.  Did  the  plaintiff's  intestate,  Claude  T.  An- 
drews, assume  the  risk  of  Injury?    Answer:  No. 

"4.  What  damage,  if  any.  is  plaintiff  entitled 
to  recover?    Answer:    $5,000." 

Judgment  was  entered  in  favor  of  the 
plaintiff  upon  the  verdict,  and  the  defendant 
excepted  and  appealed. 

Murray  Allen,  of  Murray,  for  appellant. 

Chas.  J.  Katzensteln,  of  New  York  City, 
Tasker  Polk,  of  Warrenton,  and  W.  E.  Dan- 
iel, of  Newbem,  for  appellee. 

ALLEN,  J.  [1]  As  stated  in  Jones  v.  R. 
R.,  at  the  last  term,  176  N.  C.  260,  97  S.  E. 
48,  "It  is  the  accepted  principle  in  our  pro- 
cedure that  a  verdict  must  be  interpreted 
and  allowed  significance  by  proper  reference 
to  the  testimony  and  charge  of  the  court," 
and  when  so  considered  the  verdict  In  thin 
case  establishes  the  fact  that  the  plaintiff's 
intestate  had  gone  upon  the  steps  of  the  ca- 
boose in  company  with  the  conductor  and  In 
the  performance  of  his  duty,  and  while  on 
the  steps  he  was  thrown  to  the  ground  and 
under  the  train  because  the  train  was  check- 
ed and  stopped  in  an  unusual  and  extraor- 
dinary manner. 

[2]  The  court  charged  the  Jury  that  they 
could  not  answer  the  first  Issue  in  the  affirm- 
ative unless  the  defendant  "caused  said  train 
to  suddenly  and  violently  check  up  or  stop  in 
such  an  unusual  and  extraordinary  manner 
as  to  cause  plaintiff's  intestate  to  be  violent- 
ly thrown  off  the  car  upon  which  he  was 
riding,"  and  the  finding  upon  the  first  issue 
in  response  to  this  charge  disposes  of  the  de- 
fendant's exceptions  to  the  charges  on  the 
issue  of  assumption  of  risk,  because,  as  held 
in  the  Jones  Case,  supra,  the  employ^  does 
not  assume  the  risk  '*in  cases  of  unusual  and 
Instant  negligence  and  under  circumstances 
which  afforded  the  Injured  employ^  no  op- 
portunity to  know  of  the  conditions  or  appre- 
ciate the  attendant  dangers.  This  doctrine 
of  assumption  of  risk  is  based  upon  knowledge^ 
or  a  fair  and  reasonable  opportunity  to 
know,  and  usually  this  knowledge  and  op^ 
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portunity  must  'come  In  time  to  be  of  use.* " 
Substantially  the  same  objection  was  made 
to  the  charge  of  the  court  in  the  Jones  Case, 
and  the  court,  dealing  with  the  exception  of 
the  defendant,  said: 

"But,  having  restricted  the  fact  of  liability 
on  the  first  issue  to  the  single  question  whether 
the  engineer  made  the  flying  switch  negligently 
by  briugiug  bis  eughie  to  an  unnecessary  and 
unusual  and  sudden  stop,  and  this  having  been 
determined  in  plaintiff's  favor,  the  court,  under 
the  authorities,  was  justified  in  ruling  that  there 
could  be  no  assumption  of  risk,  and  his  defini- 
tion was  without  appreciable  significance  and 
should  not  be  allowed  to  affect  the  result" 

This  fits  the  facts  of  the  present  case,  and 
would  have  Justified  his  honor  in  going  fur- 
ther than  he  did,  and  in  instructing  the  jury 
that  if  the  intestate  of  the  plaintiff  was 
thrown  from  the  train  by  reason  of  an  un- 
usual and  extraordinary  stop,  which  is  the 
finding  on  the  first  issue,  there  would  be  no 
assumption  of  risk. 

The  authorities  supporting  this  principle 
are  cited  and  discussed  In  the  learned  and 
valuable  opinion  of  Associate  Justice  Hoke, 
and  the  case  of  Boldt  y.  R.  R.,  245  U.  S.  442, 
38  Sup.  Ct  139,  62  L.  Ed.  385.  on  which  the 
defendant  relied,  is  considered  and  dlstin- 
Squished. 

[3]  The  exception  to  the  charge  on  contrib- 
utory negligence,  in  that  the  court  failed  to 
submit  to  the  jury  the  alleged  negligence  of 
the  intestate  in  going  upon  the  steps  and  in 
not  holding  to  the  grab  iron,  is  not  supported 
by  the  evidence,  as  the  conductor  testified 
that  he  had  locked  the  door  of  the  caboose, 
thereby  forcing  the  intestate  either  upon  the 
platform  or  the  steps,  and  that  the  intestate 
was  standing  on  the  steps  in  order  that  he 
might  alight  In  the  performance  of  his  duty 
to  open  the  switch,  and  the  evidence  shows 
that  he  had  hold  of  the  grabiron  when  he 
was  thrown  from  the  train.  We  see  nothing 
in  this  tending  to  prove  negligence. 

No  error. 


(177  N.  C.  29) 

HARVELL  V.  HAYNES  AIJTO  00. 

(No.  99.) 

(Supreme  Court  of  North  Carolina.    March  5w 

1919.) 

1.  Evidence  ^s>468  —  Parol  Evidence  Af- 
fecting Wbitino — Sale  of  Automobiles. 
In  action  to  recover  from  automobile  com- 
pany deposit  made  on  contract  for  purchase  of 
cars,  testimony  of  plaintiff  that  company's  agent 
stated  to  him  that  certain  type  of  car  would 
not  be  furnished  held  admissible,  its  effect  not 
being  to  change  or  alter  contract,  but  to  corrob- 
orate plaintifTs  contention  that  contract  had  not 
been  complied  with. 


2.  Evidence    «=»244<7)   —  Statements    of 
A  qent  Admissible  Against  Pbincipal. 

In  action  to  recover  dei>osit  on  contract  fQ»" 
purchase  of  automobiles,  statements  to  plaintiff, 
after  contract  was  made,  of  agent  of  the  auto 
company,  who  was  acting  by  its  authority,  in 
regard  to  the  subject  of  his  mission,  were  com 
petent. 

3.  Bazas  ^r»391(7)— Deposit  on  Contract- 
Right  TO  Recover. 

Where  automobile  company,  without  assent 
of  buyer  of  cars,  altered  contract,  all  cars  actu- 
ally delivered  having  been  paid  for  by  buyer, 
failure  of  company  to  perform  contract  as  madi 
entitled  buyer  to  recover  deposit. 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty; Kerr,  Judge. 

Action  by  H.  A.  Harvell  against  the  Haynes 
Auto  Company.  From  judgment  for  platn- 
tilf,  defendant  appeals.    No  error. 

This  was  an  action  brought  to  recover  a 
deposit  of  $250  under  contract  16th  March, 
1917,  made  by  plaintiff  with  defendant's 
agent  for  the  purchase  of  ten  cars,  two  of 
which  were  delivered,  and  eight  of  which 
were  never  delivered  though  demanded. 
The  contract  was  signed  in  Weldon,  but  was 
not  to  be  binding  until  accepted  by  the  de- 
fendant in  Atlanta.  When  the  duplicate  of 
the  contract  was  returned  from  Atlanta  it 
had  been  materially  altered,  and  Harvell 
did  not  accept  the  contract  as  altered,  but 
demanded  delivery  upon  the  original  con- 
tract Verdict  and  judgment  for  plaintiff. 
Appeal  by  defendant 

W.  EL  Daniel,  of  Weldon,  for  appellant 
George  C.  Green,  of  Weldon,  for  appellee. 

CLARK,  0.  J.  The  first  issue  was, 
"Did  the  defendant  alter  the  contract  of 
16th  March,  1917,  after  execution  by  the 
plaintiff  and  without  his  consent?**  To  which 
the  jury  responded,  "Yes." 

[1,2]  The  only  question  necessary  for  de- 
termination is  whether  there  was  error  as 
to  this  issue  in  that  the  court  permitted  the 
plaintiff  to  testify  as  to  a  conversation  with 
Tumage,  the  agent  with  whom  he  made  the 
contract,  and  three  months  after  It  was 
made,  when,  after  a  dispute  had  arisen, 
Tumage  was  sent  to  adjust  the  difference 
with  the  plaintiff. 

The  plaintiff  testified  that  on  that  occasion 
Tumage  stated  to  him  that  the  "Little  Hay- 
nes Junior"  car,  which  was  one  of  those 
stipulated  for  in  the  original  contract,  would 
not  be  furnished,  and  that  he  (the  plaintiff) 
asked  Tumage  about  the  $250  deposit,  and 
Tumage  stated  that  as  soon  as  he  got  to 
Atlanta  he  would  have  the  check  for  the 
$250  sent  back  to  plaintiff. 

At  the  time  the  plaintiff  made  the  deposit 
of  $250  he  had  bought  two  light  Haynes  cars. 
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lAter  he  wired  the  defendant  to  hold  up 
the  shipment  of  the  two  touring  cars,  though 
he  was  not  canceling  the  contract  The  evi- 
dence by  him  is  that  he  did  not  cancel  the 
order  for  the  two  cars  named,  but  merely 
was  asking  that  the  shipment  of  them  should 
be  held  up.  There  is  no  testimony  in  the 
record  that  the  plaintiil  ever  recognized  the 
amended  contract,  or  ever  purchased  any  cai*s 
other  than  the  two  ordered  16th  March,  or 
that  he  ever  ordered  any  cars  except  the 
Haynes  Junior,  all  three  of  which  were  called 
for  in  the  contract  of  16th  March. 

The  effect  of  this  testimony  is  not  to  change 
or  alter  the  contract,  but  to  corroborate  the 
plalntifTs  contention  that  the  contract  had 
not  been  complied  with.  Tumage  was  act- 
ing by  authority  of  defendant  at  the  time, 
and  his  statements  In  regard  to  the  subject 
of  his  mission  were  competent.  ^ 

[3]  The  jury  having  found  upon  competent 
testimoDy  that  the  contract  had  been  altered 
by  the  defendant  without  assent  of  the  plain- 
tiff, and  there  being  no  controversy  that  all 
the  cars  actually  delivered  had  been  paid 
for,  the  failure  of  the  defendant  to  perform 
the  contract,  as  set  out  In  the  written  agree- 
ment, entitled  the  plaintiff  to  recover  the 
$250  deposit,  both  because  made  under  the 
contract  which  the  defendant  vitiated  by  the 
alteration  as  found  by  the  Jury,  and  because 
of  the  failure  of  defendant  to  comply  there- 
with. The  defendant  holds  it  without  any 
equivalent  rendered  therefor,  and  ahould 
return  it 

No  error. 


(177  N.  C.  156) 

In  re  SAUNDERS'  WILI*. 

ARNOLX)  et  al.  v.  WINDLEY  et  aL 

(No.  172.) 

(Supreme  (jourt  of  North  CaroliDa.     March  6, 

1919.) 

1.  Witnesses     €=»158    —    Competency    — 
Transactions  with  Decedent. 

Grandson  of  testatrix  and  devisee  under  will 
was  competent  to  testify  that  when  will  was 
opened  it  contained  erasures  in  question,  and 
that  he  did  not  make  them;  Kevisal  1905,  § 
1031,  disqualifying  parties  in  interest  from  tes- 
tifying only  as  to  personal  transactions  with  de- 
ceased. 

2.  Witnesses      ^s»158    —    Compktewct    — 
Tbansactions  with  Decedent. 

Testatrix's  daughter  and  devisee  under  will 
was  competent  to  testify  that  she  had  not  seen 
will  before  her  mother's  death,  and  did  not 
make  erasures  in  qnestion;  Revlsal  1906,  § 
1631,  disqualifying  parties  in  interest  from  tes- 
tifying only  as  to  personal  transactions  with 
deceased. 


3.  Wiixs  <S=»290,  297(4)-— Beasubbs^Bitbden 
of  Proof. 

Declaration  of  testatrix  that  she  had  strick- 
en out  a  part  of  will  was  competent,  and  the 
burden  was  on  the  parties  claiming  to  hold  un- 
der the  erased  part  to  show  that  it  was  not 
erased  by  testatrix. 

Appeal  from  Superior  Court,  (.-raven  Coun- 
ty;  Whedbee,  Judge. 

Proceedings  by  James  T.  Arnold  and  oth- 
ers against  Mary  E.  Wlndley,  executrix,  and 
others,  to  annul  the  probate  of  the  will  of 
Eliza  J.  Saunders,  deceased.  B^cnn  decree 
rendered,  caveators  appeal.    No  error. 

A.  D.  Ward  and  W.  F.  Ward,  both  of  New- 
bem,  for  appellants. 

Abemethy,  Henderson  &  Willis,  for  ap- 
pellees. 

CLARK,  C.  ;r.  The  will  of  the  testatrix 
has  been  probated  both  in  common  and  sol- 
emn form.  The  only  question  presented  was 
as  to  whether  certain  words  which  had  been 
erased  with  pen  and  ink  were  erased  by  the 
testatrix  or  some  one  else  at  her  request,  or 
whether  It  was  done  without  authority. 
When  the  will  was  opened,  the  erasures  were 
In  the  will.  There  was  testimony  that  the 
testatrix  had  told  the  witness  that  these 
names  had  been  marked  out  by  her,  and  that 
the  propounders,  her  daughter  and  grand- 
son, would  get  all  the  property. 

[1,  2]  The  exceptions  are  solely  to  the  com- 
petency of  the  grandson  and  the  daughter, 
devisees  under  the  will.  The  grandson,  Ellas 
Wlndley,  testified  that  when  the  will  was 
opened  these  erasures  were  in  the  paper,  and 
that  he  did  not  make  them.  Mary  E.  Wind- 
ley,  the  daughter  of  the  deceased  and  also 
a  beneficiary  in  the  will,  testified  that  she 
did  not  see  the  will  before  her  mother's 
death,  and  that  she  did  not  make  the  altera- 
tions. These  were  matters  which  occurred 
after  the  death  of  the  testator  and  which 
were  not  transactions  or  communications  be- 
tween her  and  the  witnesa 

[3]  The  declaration  of  the  testator,  after 
he  made  the  will,  that  he  had  stricken  out 
any  part  thereof,  was  competent,  and  the 
burden  was  on  the  parties  dalmlng  to  hold 
under  the  erased  part  that  it  was  not  erased 
by  the  testator.  Barfield  v.  Carr,  169  N.  C. 
674,  86  S.  B.  498. 

Under  Revlsal  1631,  formerly  Code  590, 
the  parties  in  interest  are  disqualified  from 
testifying  only  as  to  personal  transactions 
with  the  deceased.  For  Instance,  such  party 
could  testify  that  a  paper  writing  was  In  the 
handwriting  of  the  deceased  (Hussey  y.  Klrk- 
man,  95  N.  O.  65;  Armfield  v.  Colvert,  103 
N.  C.  147,  9  S.  B.  461;  Sawyer  ▼.  Grandy, 
113  N.  C.  42,  18  S.  B.  79),  or  as  to  any  in- 
dependent fact  which  was  neither  a  trana- 
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action  nor  communication  with  the  testator 
(McCall  V.  Wilson,  101  N.  C.  600,  8  S.  B.  255 ; 
Cox  V.  Lumber  Co.,  124  N.  C.  78,  32  8.  B.  381 ; 
Davidson  v.  Bardin,  130  N.  C.  3,  51  S.  B.  779). 
The  subject  is  fully  discussed  with  citation 
of  authorities.  Johnson  v.  Cameron,  136  N. 
C.  243,  48  S.  B.  640;  Brown  v.  Adams,  174 
N.  C.  502,  93  S.  E.  989,  L.  R.  A.  1918C,  911. 
The  latest  case  on  the  subject  is  Sutton  v. 
WeUs,  175  N.  C.  3,  94  S.  B.  688,  which 
holds  that  a  party  in  interest  may  testify  to 
any  substantive  Xact  which  is  independent 
of  any  transaction  or  communication  with 
the  deceased  or  is  based  upon  independent 
knowledge  not  derived  from  such  source. 
No  error. 


(177  N.  a  166) 

HARTSFIBLD  t.  BRYAN  et  aL     (No.  171.) 

(Supreme  Court  of  North  Carolina.    March  5, 

1919.) 

1^  Pabtition  «ss>107  —  Petition  to  Sbt 
Abzdb  Juogmskt  —  Captiow  —  Title  of 

CUT78B. 

As  there  are  no  terms  of  court  where  spe- 
cial proceeding  in  partition  is  pending  before 
clerk«  each  case  having  its  own  return  day,  a 
petition  entitled  in  the  original  cause,  but  ad- 
dressed to  clerk,  to  set  aside  judgment  rendered 
therein,  is  not  demurrable  because  not  giving 
term  of  court  or  any  court  in  caption. 

2.  Partition  ^=>107— Setting  Aside  Judo- 
vent  —  Pleading  —  Pebsons  Interested 
— Sttfficienot. 

A  petition  or  written  motion  in  partition 
proceeding  to  set  aside  judgment  entered  by 
clerk,  properly  entitled,  but  stating,  '"Your  peti- 
tioner R.  W.,  attorney  at  law  and  in  fact  for 
and  in  behalf  of  W.  I.  Hall,  and  many  others 
(naming  them),  heirs  at  law  of  John  Haywood, 
deceased,"  sufficiently  showed  that  persons  nam- 
ed were  heirs  at  law  of  particular  John  Hay- 
wood whose  property  was  being  partitioned,  and 
that  R.  W.  appeared  for  heirs  and  not  for  him- 
self. 

3.  Pleading  ^=»193(5)  —  Complaint  —  Db- 
mubber. 

A  complaint  will  be  sustained  as  against 
demurrer,  if  any  part  presents  facts  sufficient  to 
constitute  a  cause  of  action,  or  if  facts  suffi- 
cient for  that  purpose  can  be  gathered  from  it 
under  a  liberal  construction  of  its  terms. 

4.  Pleading  ^=s>18  —  Construction  of 
Plea  dings— Statutes. 

Although  pleadings  are  now  under  the  Code 
construed  favorably  to  pleader  to  eifecluute  main 
purpose  of  having  cases  tried  upon  their  real 
merits,  pleadings  must  be  so  drawn  as  to  pre- 
sent clearly  the  issue  in  the  case,  and  all  facts 
going  to  make  up  a  cause  of  action  must  be 
stated  as  plainly  and  concisely  as  is  consiatent 
with  perfect  accuracy. 

Appeal    from    Superior    Court,    Craven 
County;   Whedbee,  Judg^e. 


Proceeding  for  partition  by  J.  L.  Hartsfleld 
against  James  A  Bryan  and  others.  From 
a  Judgment  overruling  a  demurrer  to  a  peti- 
tion to  set  aside  Judgment  ordering  lands 
sold,  the  i)etitioner  appeals.    No  error. 

This  Is  a  petition,  or  written  motion,  in 
the  above-entitled  special  proceeding  for 
partition,  to  set  aside  the  Judgment  ren- 
dered therein  on  February  6,  1900,  by  the 
clerk  of  the  superior  court,  by  which  the 
lands  were  ordered  to  be  sold.  The  sale 
was  made  to  James  A.  Bryan,  one  of  the 
defendants,  and  confirmed  by  the  clerk. 

The  petition  to  set  aside  the  Judgment  is 
entitled  as  of  the  original  cause,  but  is  ad- 
dressed to  the  clerk  of  the  superior  court  of 
Craven  county,  as  follows: 

"Your  petitioner,  R.  E.  Whitehurst,  attorney 
at  law  and  in  fact  for  and  in  behalf  of  W.  I. 
Hall  and  many  others  (naming  them),  heirs  at 
law  of  John  Haywood,  deceased,  and  on  behalf 
of  all  other  persons  having  a  like  interest  as 
heirs  of  John  Haywood,  deceased,  respectfully 
petitions  the  court  as  fioUows:" 

Then  follows  a  statement  of  the  facts  up- 
on which  the  motion  is  based,  it  being  al- 
leged, among  other  things,  that  the  publi- 
cation of  the  summons  was  defective,  and 
that  the  Judgment  was  not  indexed  and 
crosshindexed,  as  required  by  the  statute, 
and  the  petitioners  have  had  no  notice  of  it 
until , recently.    It  Is  then  further  alleged: 

•*That  your  petitioner,  B.  E.  Whitehurst,  is  at- 
torney at  law  and  in  fact  for  a  portion  of  the 
heirs  at  law  of  John  Haywood,  owners  of  more 
than  one-third  {%)  of  the  undivided  interest  in 
the  estate  of  John  Haywood,  and  that  this  peti- 
tion is  brought  on  their  behalf  as  well  as  on  the 
behalf  of  other  persons  having  a  like  interest 
with  them." 

The  defendant  James  A.  Bryan  demurred 
to  this  petition  upon  the  grounds: 

1.  That  said  petition  is  defident  in  law 
for  that  it  appears  on  its  face- 

(a)  It  does  not  give  any  term  of  court  or 
any  court  in  the  caption  to  which  it  is  appli- 
cable. 

(b)  That  it  is  not  made  or  filed  in  the 
name  of  the  real  parties  in  interest,  to  wit, 
the  heirs  of  John  Haywood,  deceased. 

(c)  For  that  it  appears  that  it  is  filed  by 
R.  EL  Whitehurst,  an  attorney  at  law  and  in 
fact,  and  that  the  said  R.  E.  Whitehurst  has 
no  interest  in  the  subject^natter  and  is  not 
the  real  party  in  interest. 

2.  That  It  appears  on  the  f^ce  of  said  com- 
plaint that  It  does  not  state  facts  sufildent 
to  constitute  the  cause  of  action. 

(1)  For  that  it  does  not  appear  in  any  al- 
legation of  the  complaint  that  R.  E.  White- 
hurst, the  petitioner,  is  the  real  party  in  in- 
terest. 

(d)  For  that  it  does  appear  on  the  face 
of  the  complaint  that  R.  E.  Whitehurst,  the 
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petitioner,  is  not  the  real  party  in  interest 
and  has  no  interest  in  the  subject-matter. 

(e)  For  that  it  does  not  appear  in  any  of 
the  allegations  of  the  complaint  that  the 
real  parties  in  interest  are  filing  the  peti- 
tion or  making  the  application. 

(f)  For  that  It  is  not  alleged  In  any  al- 
legation of  the  complaint  that  the  persons 
named  in  the  paragraph  immediately  pre- 
ceding the  first  allegation  are  the  heirs  at 
law  of  John  Haywood,  and  the  heirs  at  law 
of  the  particular  John  Haywood  referred 
to  in  the  title  of  the  cause,  or  are  in  any 
other  respect  owners  of  the  John  Haywood 
interest  in  the  lands  referred  to  In  the  peti- 
tion. 

The  clerk  overruled  the  demurrer,  and  the 
defendant  James  A.  Bryan  appealed  to  the 
superior  court,  and  in  that  court  the  judg- 
ment of  the  derk  was  affirmed,  and  the  same 
defendant  appealed,  and  assigned  the  over- 
ruling of  his  demurrer  as  error. 

O.  H.  Thomas  and  R.  B.  Whitehurst,  both 
of  Newbern,  for  appellant 
Ward  &  Ward,  of  Newbern,  for  appellees. 

WAXiKER,  J.  (after  stating  tlie  facts  as 
above).  [1]  There  are  no  terms  of  court 
where  a  proceeding  is  pending  before  the 
clerk.  He  has  no  stated  terms  or  sessions, 
and  each  case  has  its  own  return  day.  The  pe- 
tition is  therefore  sufficiently  entitled,  if  any 
defect  of  the  kind  indicated  would  be  the 
subject  of  demurrer. 

[2]  We  are  of  the  opinion  that  there  are 
sufficient  allegations  as  to  the  real  parties  in 
interest  and  as  to  those  who  are  named  in 
the  first  paragraph  of  the  petition,  being  the 
heirs  of  John  Haywood.  The  specific  al- 
legation is  that  the  petitioners  for  whom  Mr. 
Whitehurst  appeared  as  attorney  at  law  and 
in  fact  are  "the  heirs  at  law  of  John  Hay- 
wood, deceased,"  and  also  that  he  appeared 
'*on  behalf  of  all  other  persons  having  a 
like  interest  as  heirs  of  John  Haywood, 
deceased."  Here  is  a  clear  statement  that 
the  said  parties  are  heirs  at  law  of  John 
Haywood,  and  that  they  are  the  persons  who 
are  really  interested  in  the  special  proceed- 
ing. 

[3,41  The  objection  that  Mr.  Whitehurst 
brings  the  suit  in  his  own  name,  although 
for  the  parties  named,  and  is  not  himself  in- 
terested in  the  proceeding,  is  untenable,  as 
he  does  not,  in  fact,  sue  for  himself,  or  set 
up  any  interest  in  the  property  which  is  in 
dispute,  but  brings  the  suit  only  in  behalf 
of  those  parties.  It  is  substantially  the 
same  as  if  he  had  first  named  the  parties, 
and  then  stated  that  they  appeared  by  him 
as  their  attorney,  which  would  have  been  the 
better  form.  The  error,  though,  is  formal 
only,  and  not  at  all  material,  as  the  true 
character  of  the  proceeding  appears  with 
sufficient  certainty. 


A  complaint  will  be  sustained,  as  against 
a  demurrer,  as  we  have  held,  if  any  part 
presents  facts  sufficient  to  constitute  a  cause 
of  action,  or  if  facts  sufficient  for  that  pur- 
pose can  be  gathered  from  it,  under  a  lib- 
eral constructicm  of  its  terms.  Blackmore 
V.  Winders,  144  N.  C.  212, 56  S.  E.  874 ;  Bank 
V.  DuflTy,  156  N.  O.  83,  72  S.  Ei.  96;  Eddie- 
man  V.  Lentz.  158  N.  O.  65,  66,  72  S.  B.  1011; 
Hendrix  v.  Sa  Ry.  Co.,  162  N.  O.  9,  77  S.  E. 
1001.  We  said  in  Bank  v.  Dufl!y,  supra,  that 
a  complaint  will  not  be  overthrown  by  de- 
murrer unless  it  is  wholly  Insufficient;  that 
is,  if  from  all  its  parts  we  can  see  that  there 
is  a  cause  of  action  and  sufficient  ground 
for  relief  in  law  or  equity.  But  it  must  not 
be  supposed,  as  was  said  in  Eddleman  v. 
Lentz,  supra,  that  because  pleadings  are  now 
under  the  Code  construed  favorably  to  the 
pleader,  to  effectuate  the  main  purpose  of 
having  cases  tried  upon  their  real  merits,  it 
permits  the  pleader  to  disregard  the  <»xiinary 
and  familiar  rule  requiring  pleadings  to  be 
so  drawn  as  to  present  clearly  the  issues  in 
the  case.  The  Code  provides  that  the  cause 
of  action  shall  be  plainly  and  ocHidsely  stat- 
ed, but  ttiis  does  not  mean  that  essential  ftill- 
ness  of  statement  shall  be  sacrificed  to  con- 
ciseness, but  that  all  the  facts  going  to  make 
up  the  cause  of  action  must  be  stated  as 
plainly  and  ccmcisely  as  is  consistent  with 
perfect  accuracy,  and  that  no  material  al- 
legation should  be  (Muitted.  Looseness  in 
pleading  and  inadequacy  of  allegation  are 
as  much  condemned  by  the  present  Code  of 
Procedure  as  they  were  under  the  former 
stict  and  exacting  system  of  the  common 
law.  It  is  form  and  fiction  that  have  beai 
abolished,  but  the  essential  principles  of  good 
pleading  have  been  retained.  Blackmore  v. 
Winders,  supra,  and  Bank  v.  Duffy,  supra. 

We  think  the  petition  in  this  case  is  fram« 
ed  with  such  substantial  accuracy  as  to  dis- 
close a  good   cause  of  action.     Brewer  v. 
Wynne,  154  N.  0.  467,  70  S.  B.  947;    Wo- 
mack  V.  Carter,  160  N.  C.  286, 75  S.  E.  1102. 
But,  while  we  sustain  the  judge  in  overruling 
the  demurrer,  we  can  well  see  that,  if  the  pe- 
tition had  been  drawn  with  more  regard  for 
the  rules  as  to  certainty  and  precision,  the 
demurrer  would  not  have  been  interposed,  and 
this  appeal  would  have  been  avoided.    Con- 
sequently both  parties  were  at  fault,  and 
for  this  reason,  and  in  the  exercise  of  our 
discretion,  we  divide  the  costs  of  this  court. 
The  plaintiff  will  pay  one  half,  and  the  de- 
fendant  James   A.    Bryan    the    other  half 
thereof.    The  defendant  will  be  allowed  to 
answer,  when  issues  can  be  framed  and  the 
case  tried  ui)on  its  merits.     He  will  then 
have  an  opportunity  to  be  heard  upon  all 
the  facts,  without  prejudice  fr<Mn  the  over- 
ruling of  the  demurrer. 

No  error. 

CLAEIK,  0.  J.,  did  not  sit 
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(111  S.  O.  498) 

ADAMS  et  aL  V.  HARDIN  MOTOR  CO. 

(No.  10168.) 

(Supreme  Court  of  South  Carolina.     Feb.  24, 

1919.) 

Damages  «=»190— Special  Damaqes— Evi- 
dence. 
In  acti(m  for  actual  and  special  damages  for 
failure  to  repair  automobile  within  time  agreed 
upon,  evidence  held  to  show  no  basis  upon  which 
jury  could  estimate  special  damages  as  to  loss 
of  profits. 

Appeal  from  Common  Pleas  Circuit  Ckmrt 
of  Richland  County;  M.  S.  Whalen,  Judge. 

Action  by  Jess  Adams  and  another  against 
the  Hardin  Motor  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed, 
and  case  sent  back  for  entry  of  nonsuit 

J.  Hughes  Cooper  and  Wm.  N.  Graydon, 
both  of  Columbia,  for  appellant. 

C.  S.  Monteith,  of  Columbia,  for  respond- 
ents. 

FRASER,  J.  There  Is  evidence  in  the  rec- 
ord that  one  Lula  Niles  owned  an  automo- 
bile and  left  It  with  the  defendant,  In  Octo- 
ber, 1917;  that  the  defendant  agreed  to  do 
the  work  within  a  week  or  10  days;  that  a 
few  days  thereafter  the  plaintiflTs  bought  the 
automobile  and  went  to  see  the  defendant, 
and  notified  it  that  he  had  bought  the  car, 
and  that  the  defendant's  agent  renewed  the 
promise  to  do  the  work  within  the  10  days ; 
that  the  defendant  was  notified  that  the  au- 
tomobile was  to  be  used  in  the  transfer  busi- 
ness in  the  dty  of  Coliunbla;  that  the  de- 
fendant did  not  complete  the  repairs  and  de- 
liver the  car  until  the  23d  January,  1918. 
This  action  is  brought  for  "actual  and  spe- 
cial damages,'*  for  the  f-ailure  to  repair  the 
said  car  in  the  time  agreed  upon. 

There  are  eight  exceptions,  but  appellant 
treats  the  first  four  together,  and  thus  states 
the  question: 

I.  "We  submit  that  the  motion  for  a  non- 
suit as  to  special  damages  ought  to  have 
been  granted.  In  order  to  recover  for  spe- 
cial damages  for  the  breach  of  a  contract,  it 
is  necessary  to  allege  and  prove  that  the  de- 
fendant had  notice,  at  the  time  of  making 
the  contract,  of  the  special  circumstances 
from  which  ttie  damages  might  reasonably  be 
expected  to  result."  It  is  true  that  the  first 
contract  was  made  with  Lula  Niles,  but  there 
Is  evidence  from  which  the  jury  might  have 
found  that  the  plaintiffs  and  the  defendant 
made  a  new  contract,  after  the  purchase, 
containing  the  same  provisions.  If  the  jury 
took  that  view  of  the  evidence,  then  it  was 
a  new  contract,  and  there  was  evidence  that 
the  defendant  was  notified  of  the  special. cir- 
cumstances at  the  time  of  the  making  of  the 


new  contract  between  the  plaintiff  and  the 
defendant. 

II.  The  second  ground  for  a  nonsuit  was 
that  there  was  no  evidence  as  to  special 
damages  upon  which  to  base  a  verdict  This 
exception  must  be  sustained.  The  plaintiff 
said  that  he  had  "never  run  a  transfer,  and 
did  not  know  what  transfer  people  made." 
It  is  true  he  said  he  thought  "that  a  car 
running  In  good  order  could  clear  $10  or  $15 
a  day."  That  was  a  mere  opinion,  based  on 
nothing.  Joel  Jackson,  another  witness  for 
the  plaintiff,  who  was  in  the  "transfer"  busi- 
ness, said  that  for  three  days  he  had  rented 
his  car  to  some  drununers  for  $15  per  day. 
Those  were  exceptional  days,  and  could  form 
no  basis  from  which  the  rental  value  of  an 
automobile  could  be  Inferred.  The  record 
shows  no  basis  from  which  the  jury  would 
have  estimated  the  special  damages. 

The  other  questions  need  not  be  consider- 
ed, as  the  judgment  must  be  set  a£dde. 

The  judgment  is  reversed,  and  the  case  is 
sent  back  to  have  a  nonsuit  entered. 

HYDRICK  and  GAGE,  JJ.,  concur. 
GARY,  a  J.,  and  WATTS.  J.,  did  not  sit 


(148  Oa.  788) 
VIOKSBURG,  S.  &  P.  RY.  ▼.  DB  BOW. 

DE  BOW  V.  VICKSBURG,  S.  &  P.  RY. 

(No.  859.) 

(Supreme  Court  of  Georgia.     Feb.  13,  1919.) 

(Syllabu9  hy  the  Court.) 

1.  Railroads  ^=933(2)  —  Psbsonal  Judo- 
KENT  Against  Foreign  Cobposation— Do- 
ing Business  in  iState. 

It  is  essential  to  the  legal  rendition  of  a 
personal  judgment  against  a  foreign  corpora- 
tion, otherwise  than  by  its  voluntary  appear- 
ance, that  the  corporation  be  doing  business 
within  the  state. 

2.  Railboads  ^=»33(2)  —  Personal  Judg- 
ment Against  Foreign  Corporation— "Do- 
ing Business"  in  State. 

A  foreign  railroad  corporation,  which  nei- 
ther owns,  leases,  nor  operates  any  line  of  road 
within  the  state  of  Georgia,  is  not  "doing  busi- 
ness" within  the  state,  in  the  sense  that  lia- 
bility  to  service  is  incurred,  because  it  main- 
tains an  office  and  employs  an  agent,  resident  in 
the  state,  for  the  merely  incidental  business  of 
soliciting  freight,  especially  where  the  transi- 
tory cause  of  action  did  not  grow  out  of,  and 
had  no  connection  with,  business  so  initiated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Doing 
Business. 

(AddiiiiHial  Syllahua  hy  Editorial  Staff.) 

3.  Appeal  and  Error  ^=»329— Cross-Bill 
OF  Exceptions  —  Parties  Defendant  — 
Waiver. 

Motion  to  dismiss  cross-bill  of  exceptions 
for  want  of  necessary  parties  defendant  in  ep- 


C=:»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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ror,  who  were  formal  parties  in  trial  court,  will 
be  denied,  where  leave  to  amend  waa  aaked  and 
parties  omitted  consented  in  writing  to  be  made 
parties,  waived  service,  and  agreed  to  hearing 
of  case  on  merits. 

4.  OORPOBATIONS      ^=S»665(1)— SuiT      AOAINBT 

CoBPORATioN  Agent— JuBiSDionoN. 
A  corporation  can  be  found  in  any  jurisdic- 
tion where  it  carries  on  business  through  agents 
resident  or  located  therein,  and  suits  may  be 
maintained  against  it  in  that  jurisdiction,  if  the 
laws  thereof  provide  a  method  of  perfecting 
service  upon  its  agents. 

5.  Corporations       ^=s>642(4%)    —    '*boiNO 
Business." 

l%e  taking  of  orders  foy  an  agent,  subject 
to  approval  of  foreign  corporation  at  its  office 
outside  the  state,  constitutes  '*doing  business'* 
within  the  state,  so  as  to  subject  it  to  the  ju- 
risdiction of  the  state  courts,  in  view  of  Civ. 
Code  1910,  §  225a 

Certiorari  from  Court  of  Appeals. 

Action  by  J.  D.  B.  De  Bow  against  the 
Vicksburg,  Shreveport  &  Pacific  Railway. 
Judgment  for  plaintiff,  his  motion  for  new 
trial  overruled,  and  he  excepts  and  brings 
error,  and  defendant  filed  a  cross-bill  of  ex- 
ceptions; and  from  a  Judgment  of  the 
Court  of  Appeals  (21  Ga.  App.  732,  95  S. 
E.  261),  reversing  upon  the  main  bill  of  ex- 
ceptions and  affirming  the  judgment  upon  the 
cross-bill,  the  Supreme  Court  granted  a  writ 
of  certiorari    Reversed  and  remanded. 

J.  D.  B.  De  Bow,  a  citizen  of  the  state  of 
Tennessee,  filed  his  suit  in  the  superior  court 
of  Fulton  county,  Ga.,  against  the  Vicksburg, 
Shreveport  &  Pacific  Railway,  a  nonresident 
corporation,  as  an  initial  carrier  for  hire,  to 
recover  $20,000  alleged  to  be  the  value  of  a 
certain  hog  shipped  by  him  in  interstate  com- 
merce from  Shreveport,  La.,  to  Montgomery, 
Ala.  The  plaintiff  alleged  that  the  defendant 
received  the  hog  at  Shreveport  for  transpor- 
tation, and  undertook  faithfully  to  transport 
the  hog  to  the  plaintiff  at  Montgomery,  and 
issued  to  the  plaintiff  its  receipt  and  bill  of 
lading  in  due  form ;  that  in  the  course  of  the 
transportation  the  special  car,  provided  at 
the  expense  of  the  plaintiff,  for  the  purpose 
of  transporting  valuable  live  stock,  was  de- 
livered by  the  defendant  to  its  connecting 
carrier  at  Meridian,  Miss. ;  and  that  through 
the  negligence  of  the  connecting  carrier  the 
hog  received  an  injury  from  which  it  died. 
One  of  the  allegations  of  the  petition  was: 

*'The  said  defendant  company  has  and  main- 
tains an  office  and  place  of  business  in  the  said 
county  of  Fulton,  in  said  state  of  Georgia,  and 
has  an  agent  who  therein  transacts  business  for 
and  on  behalf  of  said  defendant  corporation." 

A  deputy  sheriff  made  the  following  re- 
turn: 

''I  have  this  day  served  the  defendant  by  de- 
livering a  copy  of  the  witliin  petition  and  pro- 
cess to  J.  F.  Hardin,  the  agent  of  the  defend- 


ant company,  in  person  at  Room  404  fn  tiie 
Bquitable  Building  in  the  city  of  Atlanta,  Ful- 
ton county,  Georgia,  the  same  b^g  the  place  of 
transacting  the  usual  and  ordinary  public  busi- 
ness of  said  corporation  within  said  county. 
This  7th  day  of  May,  1910." 

At  the  first  term  the  defendant,  without 
submitting  itself  to  the  jurisdiction  of  the 
court,  filed  a  traverse  to  the  return  of  service, 
and  prayed  that  both  the  sheriff  of  FoltoQ 
county  and  the  deputy  sheriff  making  said 
return  be  made  parties  thereto,  and  that  the 
return  of  service  be  quashed  and  the  case  be 
dismissed.  The  ground  of  the  traverse  was 
as  follows: 

"This  defendant  says  that  it  has  never  been 
served  with  any  notice  or  process  in  said  suit; 
that  J.  F.  Hardin  is  not  its  agent  in  the  sense 
that  service  upon  him  would  be  served  upon  it; 
that  it  has  never  done  and  does  not  now  do  any 
business  in  the  state  of  Georgia;  that  it  has 
never  owned  or  operated  and  does  not  now  own 
or  operate  any  line  of  railroad  in  said  state; 
that  it  has  never  had  and  has  not  now  within 
said  state  an  agent  for  transacting  its  usual 
and  ordinary  public  business ;  that  it  has  never 
had  and  has  not  wilhin  said  state  a  place  of 
transacting  its  usual  and  ordinary  public  busi- 
ness; and  that  it  has  never  had  and  has  not 
within  said  state  of  Georgia  an  agency  for  tiie 
transaction  of  its  usual  and  ordinary  puhUc 
business.*' 

At  said  term  the  defendant,  insisting  upon 
its  traverse  to  the  return  of  service  in  said 
cause,  made  its  special  appearance  for  the 
purpose  of  pleading  to  the  jurisdiction  of  the 
court.  In  its  plea  to  tbe  jurisdiction  the 
ground  contained  in  its  traverse  to  the  re- 
turn of  service,  quoted  above,  was  repeated, 
and  in  addition  thereto  the  defendant  alleged 
that  it,  in  connection  with  two  other  named 
nonresident  railroad  corporations,  maintains 
an  office  in  the  city  of  Atlanta  '*for  the  said 
John  F.  Hardin,  and  pays  him  a  monthly 
salary  for  his  services  as  a  commercial  agent 
only.  As  such  the  said  Hardin  has  no  aa- 
thority  on  behalf  of  this  defendant  to  issue 
bills  of  lading  for  it,  nor  make  contracts  of 
affreightment,  nor  sell  passenger  tickets,  nor 
to  make  contracts  of  carriage  with  passen- 
gers ;  but  he  is  solely  a  soliciting  agent,  and 
his  duties  and  authority  are  to  endeavor  to 
have  freight  moving  from  or  into  the  Soutiti- 
em  territory  pass  over  the  lines  of  defoid- 
ant,  such  lines  being  wholly  without  the 
state  of  Georgia,"  and  that  the  attempt  to 
bring  this  defendant  into  the  Jurisdiction 
of  said  court  is  in  violation  of  that  portion 
of  the  Fourteenth  Amendm^it  to  the  Consti- 
tution of  the  United  States,  which  dedares: 

"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities 
of  citieens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 
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The  trayerse,  plea  in  abatemeDt,  and  plea 
to  the  jurisdiction  were  duly  verifled.  The 
court,  to  whom  the  issues  on  the  traverse 
and  plea  were  submitted  without  the  inter- 
vention of  a  jury,  found  against  the  traverse 
and  against  the  plea,  entering  a  Judgment 
striking  the  trayerse  and  plea,  and  ordering 
the  cause  to  proceed.  To  this  Judgment  the 
defendant  excepted  pendente  lite.  Not  waiv- 
ing its  right  to  except  to  the  Judgment  upon 
the  traverse  and  plea  to  the  Jurisdiction,  the 
defendant  filed  its  answer  to  the  petition, 
contending  that  upon  the  facts  pleaded  it 
was  not  an  initial  carrier,  and  that  it  was 
not  liable  for  the  full  value  of  the  plaintiff's 
hog,  and,  if  liable  at  all,  it  was  not  liable  in 
any  sum  in  excess  of  $10,  the  agreed  value  of 
the  hog  as  stipulated  in  its  bill  of  lading. 
The  verdict  in  favor  of  the  plaintiff  was  for 
that  sum ;  the  court  having  in  effect  so  limit- 
ed the  recovery.  The  plaintiff  filed  his  mo- 
tion for  new  trial,  which  was  overruled,  and 
lie  excepted.  The  defendant  filed  a  cross-bill 
of  exceptions,  and  therein  assigned  error  up- 
on its  exceptions  pendente  Ute.  Upon  review 
the  Court  of  Appeals  of  this  state  reversed 
the  Judgment  of  the  lower  court  upon  the 
main  bill  of  exceptions,  and  affirmed  the 
Judgment  upon  the  cross^bill.  De  Bow  v. 
Vlcksburg,  Shreveport  &  Pacific  ^Railway,  21 
Ga.  App.  732,  95  S.  E.  261.  Upon  application 
of  the  railway  company,  the  Supreme  Court 
granted  a  writ  of  certiorari  to  review  the 
judgment  of  the  Court  of  Appeals. 

Anderson,  Rountree  &  Crenshaw,  of  Atlan- 
ta, for  plaintiff  in  error. 

Atkinson  &  Bom,  of  Atlanta,  for  defendant 
Id  error. 

GEX)R6B^  J.  (after  stating  the  facts  as 
above).  [8]  1.  A  motion  was  made  to  dismiss 
the  cross-bill  of  exceptions  for  want  of  neces- 
sary parties  defendant  in  error,  to  wit,  the 
sheriff  and  his  deputy,  who  were  formal  par- 
ties in  the  trial  court  to  the  traverse  of  the 
return  made  by  the  deputy,  as  shown  by  the 
record.  This  motion  was  met  by  a  motion  to 
amend  the  cross-bill,  so  as  to  make  the  £(her- 
Ifl  and  his  deputy  defendants  in  error  there- 
in. The  sheriff  and  his  deputy  consented  in 
writing  to  be  made  parties,  waived  service, 
and  agreed  that  the  case  be  heard  on  Its 
merits.  This  is  sufficient,  under  the  ruling 
in  BuUard  v.  Wynn,  134  Ga.  636,  68  S.  S. 
439. 

[1,  2]  2.  In  the  view  we  take  of  this  case, 
the  traverse  to  the  return  of  service  should 
have  been  sustained,  and  the  action  dismiss- 
ed. This  conclusion  renders  It  unnecessary 
to  set  forth  the  evidence  contained  in  the  rec- 
ord upon  the  merits  of  the  case.  It  is  prop- 
er to  say  that  the  trial  court,  in  ruling  up- 
on the  traverse  to  the  return  of  service  and 
plea  to  the  Jurisdiction,  was  controlled  by 
the  decision  of  the  Court  of  Appeals  in  Bell 
V.  New  Orleans,  etc..  Railroad  Co.,  2  Ga.  App. 


812,  50  S.  E.  102.  Doubtiees  the  Court  of  Ap- 
peals recognized  its  former  decision  as  blnc- 
ing  upon  it  in  the  present  case.  The  ques- 
tion has  not  been  passed  upon  by  this 
court;  and  we  have  with  great  hesitancy 
reached  a  conclusion  contrary  to  that  reach- 
ed in  the  Bell  Case.  The  formal  reasons  set 
forth  in  the  report  of  the  Bell  Case  required 
the  judgment  there  rendered;  and  in  thlA 
view  of  the  matter  the  ruling  there  made 
upon  the  question  here  presented  was  per- 
haps unnecessary  to  the  decision  of  the  case. 
It  is  conceded,  however,  that  the  question 
was  considered  and  dlrectiy  passed  upon  in 
that  case.  We  have  not,  therefore,  in  our 
consideration  of  the  question,  treated  the 
ruling  there  made  as  obiter  dictum.  On  the 
contrary,  it  Is  our  duty  and  disposition  to  re- 
gard that  case,  reaffirmed  as  it  is  by  the  de- 
cision of  the  Court  of  Appeals  in  this  case,  as 
entitled  to  great  weight  and  credit  upon  the 
question  for  decision.  The  facts  in  the  Bell 
Case  are  not  materially  different  from  those 
in  the  instant  case. 

Hardin  was  the  commercial  agent  of  three 
nonresident  railroad  companies,  including  the 
defendant,  with  an  office  at  404  Equitable 
Building  in  the -city  of  Atlanta,  Fulton  county, 
Ga.  The  expenses  of  the  office  were  prorated 
by  the  three  companies.  The  office  was  main- 
tained in  Atlanta  as  a  matter  of  convenience. 
He  was  paid  a  monthly  salary  by  each  of 
the  companies.  His  duties  and  authority 
were  to  solicit  and  to  endeavor  to  have  freight 
moving  from  or  into  the  southern  territory 
pass  over  the  lines  of  the  three  companies 
represented  by  him,  including  the  defendant 
company.  He  had  no  authority,  and  did  not 
undertake  on  b^ialf  of  the  company,  to  issue 
bills  of  lading,  nor  make  contracts  of  af- 
freightment, nor  to  sell  passenger  tickets, 
nor  to  make  contracts  with  passengers;  but 
he  acted  solely  in  the  capacity  of  soliciting 
agent  for  the  company,  which  neither  owned, 
leased,  nor  <^)erated  any  line  of  road  within 
the  state  of  Georgia.  The  agent  kept  no  books 
or  records  in  his  office,  not  even  a  record  of 
his  office  expenses.  He  did  not  solicit  pas- 
senger business.  AH  correspondence  solicit- 
ing shipmrats  of  freight  was  sent  out  from 
the  office  in  Atlanta.  Be  did  not  name  the 
rate,  and  was  not  in  position  to  do  so.  Ue 
had  nothing  whatever  to  do  with  the  issuing 
of  bills  of  lading.  So  far  as  appears,  he  did 
not  submit  tentative  agreements  to  the  roads 
represented  by  him.  The  office  furniture,  con- 
sisting of  a  desk,  typewriter,  and  chairs,  was 
provided  by  the  railroad  ccMnpanies. 

[4]  Section  2258  of  the  Olvil  Code  provides 
that  service  of  process  necessary  to  the  com- 
mencement of  "any  suit  against  any  corpora- 
tion In  any  court,"  with  certain  exceptions 
which  are  not  material  to  this  decision,  "may 
be  perfected  by  serving  any  officer  or  agent 
of  such  corporation,  or  by  leaving  the  same 
at  the  place  of  transacting  the  usual  and  or- 
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dinary  public  business  of  sudi  corporation, 
if  any  such  place  of  business  then  shall  be 
within  the  Jurisdiction  of  the  court  in  which 
said  suit  may  be  commenced."  It  is  now 
well  settled  that  a  corporation  can  be  found 
in  any  jurisdiction  where  it  carries  on  busi- 
ness through  agents  resident  or  located  there- 
in ;  and  suits  may  be  maintained  against  it 
in  that  Jurisdiction,  if  the  laws  of  the  same 
provide  a  method  of  perfecting  service  upon 
its  agents.  12  R.  O.  U  lOa  It  is  equally 
well  recognized  that  a  valid  personal  Judg- 
ment cannot  be  obtained  against  a  foreign 
corporation,  save  upon  voluntary  appear- 
ance by  it,  unless  the  corporation  is  "doing 
business"  within  the  state.  A  clear  state- 
ment of  the  doctrine  Is  found  in  North  Wis- 
consin Cattle  Co.  V.  Oregon  Short  Line  Rail- 
road Co.,  106  Minn.  198,  117  N.  W.  391,  392: 

"Whether  such  a  corporation  is  doing  business 
in  the  state  is  a  question  of  jurisdiction,  and  in 
its  last  analysis  it  is  one  of  due  process  of  law, 
under  the  Constitution  of  the  United  States.*' 

It  was  said  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  International 
Harvester  Co.  v.  Kentucky,  234  U.  S.  579, 
583,  34  Sup.  Ct  944,  945  (58  U  Ed.  1479): 

"It  has  been  frequently  held  by  this  court,  and 
it  can  be  no  longer  doubted,  that  it  is  essential 
to  the  rendition  of  a  personal  judgment  that  the 
corporation  be  'doing  business*  within  the 
state." 

This  court.  In  Reeves  v.  Southern  Railway 
Co.,  121  Ga.  561,  565,  49  S.  E.  674,  676  (70  L. 
R.  A.  513),  recognized  the  doctrine: 

"A  corporation  is  not  always  present  where 
its  officers  are,  but  it  is  present  in  any  place 
where  its  officers  or  agents  transact  business  in 
behalf  of  the  corporation  under  authority  con- 
ferred by  it.  The  weight  of  modem  authority 
seems  to  support  the  proposition  that  a  foreign 
corporation  may  be  sued  on  a  transitory  cause 
of  action  in  any  jurisdiction  where  it  can  be 
found,  in  the  sense  that  service  may  be  perfected 
upon  an  agent  or  officer  transacting  business  for 
the  corporation  within  that  jurisdiction,  and 
that  the  residence  of  the  plaintiff  and  the  place 
at  which  the  cause  of  acti(m  arose  are  not  ma- 
terial questions  to  be  determined  to  maintain 
jurisdiction  if  the  corporation  can  be  found  and 
served," 

We  are  clearly  of  the  opinion  that  our  stat- 
ute makes  it  necessary  hat  the  foreign  cor- 
poration be  "doing  business"  in  this  state, 
before  a  valid  personal  judgment  can  be 
rendered  against  it  In  an  action  commenced 
by  the  service  of  process  upon  its  agent  lo- 
cated or  resident  within  the  state.  As  we 
conceive  it,  it  is  at  all  events  the  duty  of  the 
court  to  so  construe  the  statute,  because,  as 
indicated  above,  the  question  is  at  last  one 
of  due  process  of  law  under  the  Constitution. 
What  ia  meant  exactly  by  the  requirement 
''doing  business"  is  not  easily  determined. 
As  pointed  out  in  Kendall  v.  Orange  Judd 
Co.,  118  Minn.  1,  136  N.  W.  291,  the  question 


as  to  whether  a  foreign  corporation  ia  "doing 
business"  in  the  state,  so  as  to  be  subject  to 
the  jurisdiction  of  the  courts  of  the  state,  is 
entirely  distinct  from  the  question  as  to 
whether  such  a  corporaticMi  is  "doing  busi- 
ness" in  the  state  within  the  purview  of  the 
act  prescribing  the  conditions  upon  which 
such  corporations  may  be  allowed  to  do  busi- 
ness within  the  state,  and  that  it  does  not 
follow  that  business  which,  by  reason  of  the 
interstate  commerce  law,  does  not  bring  the 
corporation  within  the  latter  statute,  may 
not  nevertheless  bring  it  within  the  statute 
providing  for  the  service  of  process.  A  long 
line  of  cases,  from  probably  every  state  of 
the  Union,  might  be  cited,  in  which  a  for- 
eign corporation  has  been  held  not  to  be  do- 
ing business  within  the  state,  so  as  to  subject 
it  to  the  requirements  imposed  upon  such 
corporations  doing  business  within  the  state. 
Where  the  interstate  commerce  law  is  the 
basis  of  the  decision,  this  fact  must  be  kept 
in  view.  See  Auto  Trading  Co.  v.  Williams 
(Okl.)  177  Pac.  583. 

[5]  There  is  some  conflict  of  opinion  as  to 
whether  the  taking  of  orders  by  an  agent, 
subject  to  the  approval  of  the  corporation  at 
its  office  or  place  of  business  outside  of  the 
state,  constitutes  "doing  business"  within  the 
state,  so  as  to  render  the  corporation  liable 
to  suit.  The  weight  of  judicial  authority, 
state  and  federal,  is  to  the  effect  that  this  is 
"doing  business"  within  a  state,  so  as  to 
subject  the  foreign  corporation  to  the  juris- 
diction of  its  courts.  International  Harvest- 
er Ck>.  V.  Kentucky,  supra,  afiElrming  the  de- 
cision of  the  Kentucky  court  in  the  same 
case  in  147  Ky.  655,  145  S.  W.  393.  To  the 
same  effect,  see  Ryerson  v.  Wayne,  114  Mich. 
352,  72  N.  W.  131 ;  Toledo  Computing  Scale 
Ca  V.  MUler,  38  App.  D.  C.  237 ;  McSwain  v, 
Adams  Grain,  etc.,  Co.,  93  S.  C.  103,  56  S.  E. 
117,  Ann.  Cas.  1914D,  981.  At  least  the  serv- 
ice upon  an  officer  or  agent  of  a  foreign  cor- 
poration located  or  resident  within  the  state 
is  generally  considered  effectual  as  to  suits 
growing  out  of  contracts  entered  into  or  to 
be  performed  in  whole  or  in  part  within  the 
state,  as  in  the  case  of  trading  or  manufac- 
turing corporations.  Where  a  foreign  trad- 
ing or  manufacturing  corporation  has  a  resi- 
dent agent  within  this  state,  who  through 
solicitation  obtains  an  order  from  a  person 
within  the  state,  although  such  order  is  tak- 
en subject  to  the  approval  of  the  corporation 
at  its  foreign  office  or  place  of  business,  such 
corporation  may  be  required  to  answer  in 
this  state  to  such  person  for  a  cause  of  ac- 
tion arising  out  of  business  or  transactions 
so  initiated.  This  is  the  effect  of  the  ruling 
in  Armstrong  v.  New  York  &  R.  Co.,  129 
Minn.  104, 151  N.  W.  917,  L.  R.  A.  1916B,  232. 
Ann.  Cas.  1916E7,  335,  and  many  other  cases. 

While  a  foreign  corporation,  with  a  solicit- 
ing agent  within  the  state,  may  be  required 
to  answer  here  for  a  breach  of  contract  or 
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duty  arising  out  of  business  so  procured,  the 
mere  solicitation  of  business  within  the  state, 
"unaccompanied  by  a  local  performance  of 
contract  obligations,"  is  not  "doing  business" 
within  the  state,  so  as  to  bring  the  corpora- 
tion within  the  jurisdiction  of  the  courts  of 
the  state.  This  view  is  supported  by  the 
clear  preponderance  of  judicial  authority, 
state  and  federal.  "A  railroad  company 
which  has  no  tracks  within  the  district  is  not 
doing  business  therein,  in  the  sense  that  lia- 
bility for  service  is  incurred,  because  it  hires 
an  office  and  employs  an  agent  for  the  merely 
Incidental  business  of  solicitation  of  freight 
and  passenger  traffic."  Green  v.  Chicago, 
etc.,  R,  Co.,  205  U.  S.  530,  27  Sup.  a.  505,  51 
li.  Ed.  916.  To  the  same  effect  see  St.  Clair 
V.  Cox,  106  U.  S.  350, 1  Sup.  Ct  354,  27  L.  Ed. 
222,  and  cases  infra;  St.  Louis,  etc.,  R.  v. 
Alexander,  227  U.  S.  218,  33  Sup.  Ct.  245, 
67  L.  Ed.  486,  Ann.  Cas.  1915B,  77 ;  Philadel- 
phia, etc..  By.  Co.  v.  McKibbin,  243  U.  S.  264, 
37  Sup.  Ct  280,  61  L.  Ed.  710.  In  the  re- 
cent case  of  Peoples  Tobacco  Co.  y.  American 
Tobacco  Co.,  246  U.  &  79,  38  Sup.  Ct.  233,  62 
L..  Ed.  587,  Ann.  Cas.  1918C,  537,  Mr.  Justice 
Day,  deliyerlng  the  opinion,  said: 

"As  to  the  continued  practice  of  advertising 
its  wares  in  liouisiana,  and  sending  its  soliciting 
agents  into  that  state,  as  above  detailed,  the 
agents  having  no  authority  beyond  solicitation, 
we  think  the  previous  decisions  of  this  court 
have  settied  the  law  to  be  that  such  practices 
did  not  amount  to  that  doing  of  business  which 
subjects  the  corporation  to  the  local  jurisdic- 
tion for  the  purpose  of  service  of  process  upon, 
it." 

The  decisions  in  the  lower  federal  courts 
accord  with  the  view  taken  by  the  Supreme 
Court  of  the  United  States.  Wall  v.  C.  &  O. 
R.  Co.,  95  Fed.,  398,  37  C.  C.  A.  129 ;  Fair- 
banks V.  Cincinnati  R.  Co.,  54  Fed.  420,  4 
C.  C.  Al  403,  38  Ii.  R.  A.  271;  Maxwell  v. 
Atchison,  etc.,  R.  Co.  (C.  C.)  34  Fed.  286; 
Boardman  v.  McClure  Co.  (C.  C.)  123  Fed. 
614.  We  have  not  overlooked  the  fact  that 
tlie  cases  cited  above  originated  in  the  fed- 
eral courts.  However,  in  North  Wisconsin 
Cattle  Co.  V.  Oregon  Short  Line  R.  Co.,  supra, 
tbe  Supreme  Court  of  Minnesota  decided 
<1908)  that  a  railway  company  not  having 
any  line  in  the  state  is  not,  by  reason  of  its 
employment  of  an  agent  whose  business  it 
is  to  solicit  passenger  and  freight  traffic  and 
its  maintenance  of  an  office  with  clerical  as- 
sistance for  his  use,  doing  business  within 
the  state  and  as  such  liable  to  suits  therein. 
The  Supreme  Court  of  Tennessee,  In  Atlan- 
tic Coast  Line  R.  Co.  v.  Richardson,  121 
Tenn.  448,  117  S.  W.  496,  decided  (1908)  that 
a  foreign  railroad  corporation  having  no  line 
within  the  state  is  not  brought  within  the 
Jurisdiction  of  the  local  courts  by  service  of 
process  upon  a  traffic  solicitor  in  a  suit  up- 
on a  cause  of  action  not  arising  within  the 
state,  nor  out  of  any  transaction  had  in 
98  S.E.— 25 


whole  or  in  part  within  the  state.  In  Ber- 
ger  V.  Pennsylvania  R.  Co.,  27  R.  I.  583,  65 
Ati.  261,  9  L.  R.  A.  (N.  S.)  1214,  8  Ann.  Cas. 
941,  the  Supreme  Court  of  Rhode  Island  held 
(1906): 

"A  foreign  railroad  company  having  no  trans- 
portation line  within  a  state  is  not  doing  busi- 
ness there,  within  the  meaning  of  a  statute  pro- 
viding for  service  of  process  on  foreign  corpora- 
tions doing  business  within  the  state  by  serving 
its  agent,  by  maintaining  within  the  state  an 
agency  to  solicit  shippers  to  direct  the  local 
carrier,  to  whom  property  is  delivered  for  trans- 
portation, to  bill  it  over  the  line  of  such  foreign 
corporation." 

The  Constitution  of  the  state  of  Alabama 
fixes  the  venue  of  suits  against  a  foreign  cor- 
poration in  any  county  where  it  does  busi- 
ness, by  service  of  process  upon  an  agent 
anywhere  in  the  state,  and  a  provision  of  the 
Alabama  Code,  in  any  county  in  which  it 
does  business  by  agent.  The  Supreme  Court 
of  that  state,  in  Abraham  v.  Southern  Ry. 
Co.,  149  Ala.  547,  42  South.  837,  held  (1906) 
**that  the  act  of  a  railroad  company  "in  con- 
stituting agents,  with  no  power  or  authority 
to  bind  it,  but  simply  to  solicit  traffic  for  it, 
is  not  'doing  business,'  within  the  constitu- 
tional or  statutory  provisions"  noted  above. 
The  facts  in  the  Alabama  case,  and  indeed 
in  all  the  cases  cited,  are  not  materially  dif- 
ferent from  the  facts  In  the  instant  case. 
For  similar  rulings,  see,  also,  Booz  v.  Texas, 
etc.,  R.  Co.  (1911)  250  lU.  376,  95  N.  E.  460 ; 
Marcus  v.  Nashville,  etc.,  R.  Co.  (1912)  174 
111.  App.  242 ;  Pennsylvania  R.  Co.  v.  Rogers 
(1903)  52  W.  Ya.  450,  44  S.  E.  300,  62  L.  R. 
A.  178.  The  Supreme  Court  of  Washington, 
in  Macario  v.  Alaska  Gastineau  Mining  Co. 
(1917)  96  Wash.  458,  165  Pac.  73,  L.  R.  A. 
1917E,  1152,  decided  that  a  foreign  mining 
corporation  was  not  present  within  the  state, 
so  as  to  subject  it  to  a  suit  for  a  transitory 
cause  of  action,  although  it  maintained  an 
office  within  the  limits  of  the  firtate  for  the 
purchase  and  forwarding  of  supplies  to  the 
mines,  and  "for  such  incidental  transactions, 
as  the  purchase  of  transportation  for  corpo- 
rate officers  and  caring  for  injured  employes, 
as  may  be  necessary."  Bell  v.  New  Orleans, 
etc.,  R.  Co.,  supra,  was  decided  in  1907. 
That  decision,  upon  exactly  the  question  here 
presented,  so  far  as  our  investigation  has  ex- 
tended, is  supported  by  the  following  cases: 
Tuchband  v.  Chicago  &  Alton  R.  Co.,  115  K 
Y.  437,  22  N.  B.  360 ;  Denver,  etc.,  R.  Co.  v. 
Roller,  100  Fed.  738,  41  C.  C.  A.  22,  49  L.  R 
A.  77;  Bristol  v.  Brent  (1910)  38  Utah,  58, 
110  Pac.  356. 

The  case  of  Armstrong  v.  C.  &  H.  R.  Co. 
(1915)  129  Minn.  104,  151  N.  W.  917,  L.  R.  A. 
1916E,  232,  Ann.  C^s.  1916E,  335,  held  that  a 
foreign  railroad  corporation  keeping  and 
maintaining  a  soliciting  agent  within  the  state 
might  be  made  answerable  to  a  suit  in  the 
state  brought  by  a  citizen  thereof  on  account 
of  a  breach  of  contract  or  duty  arising  out 
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of  business  so  procured.  To  this  extent  that 
case  accords  with  the  Bell  Case.  In  the 
Utah  case,  cited  above,  It  will  be  observed 
that  while  the  resident  commercial  agent  of 
the  company  had  no  authority  to  issue  bills 
of  lading  or  sell  passenger  tickets,  he  never- 
theless did  take  from  prospective  shippers 
"routing  orders"  which  were  signed  by  the 
shippers  and  by  him  sent  to  the  nonresident 
corporation.  In  the  federal  case  cited,  the 
soliciting  agent  was  clothed  with  the  power 
and  in  fact  issued  bills  of  lading  on  behalf 
of  the  foreign  corporation.  In  the  New  York 
case  the  facts  are  not  fully  set  forth,  but  the 
decision  is  predicated  upon  the  ground  that 
the  foreign  corporation  had  an  office  with- 
in the  state,  ''in  which  a  substantial  portion 
of  its  business''  was  transacted.  The  foreign 
corporation  also  had  property  in  New  York, 
and  in  the  opinion  we  find  that  this  proper^ 
ty  consisted  of  tickets  and  other  articles  in 
its  office.  But  see  Doty  ▼.  Mich.  Gent.  R.  Co. 
(N.  Y,  Super.  Ct.  Spec.  T.)  8  Abb.  Prac.  (N. 
Y.)  427. 

TVhether  the  facts  of  the  cases  noticed  dis- 
tinguish them  from  the  instant  case  we  do 
not  decide.  We  think  it  may  be  conceded 
that  the  facts  in  the  cases  noted  are  similar 
to  the  facts  in  this  case.  The  effort  of  the 
resident  soliciting  agent  of  the  corporation 
to  obtain  business  within  tlds  state  to  be 
done  elsewhere  was  a  mere  incident  of  the 
corporation's  business,  important  though  it 
may  be ;  and  it  cannot  be  affirmed  that  mere- 
ly soliciting  business  within  the  state  to  be 
done  wholly  outside  of  the  state  is  "doing 
business**  within  the  state,  so  as  to  give  the 
corporation  a  presence  within  the  state  for 
the  purpose  of  service  of  process.  Before  we 
can  yield  to  the  suggestion  that  the  view 
here  taken  is  a  narrow  one,  which  can  result 
only  in  the  denial  by  this  state  of  the  right 
of  the  citizen  to  obtain  personal  judgments 
against  foreign  corporations  in  cases  where 
resident  soliciting  agents  can  here  be  found, 
we  must  be  prepared  to  accord  full  talth  and 
credit  to  like  Judgments  obtained  upon  such 
service  by  a  citizen  in  the  courts  of  another 
state  against  a  corporation  of  this  state.  In 
determining  this  question  we  have,  there- 
fore, attempted  to  keep  in  view  the  broad 
principle  of  interstate  comity.  Both  judicial 
decision  and  legislative  act  must  be  assumed 
to  reflect  that  comity  where  the  question  of 
jurisdiction  Is  Involved.  For  a  full  discus- 
sion of  the  question  involved,  see  note  to 
Okura  v.  Forsbacka  Jernverks  Aktiebolag,  6 
B.  R.  0.  792. 

For  error  in  affirming  the  judgment  on  the 
cross-bill  of  exceptions,  the  decision  is  re- 
versed and  the  cause  remanded  for  further 
proceeding  in  conformity  with  this  opinion. 

All  the  Justices  concur,  except  ATKIN- 
SON, J.,  disqualified. 


(148  Oa.  862 

SAVANNAH  ELECTRIC  CO.  ▼.  KAUTF. 

(No.  873.) 

(Supreme  Court  of  Georgia.    Feb.  2i,  1919.) 
(BylXabuB  by  the  CourtJ 

DlTIDEU  CotTBT—AFFISMANCK. 

This  case  bong  for  decision  by  a  full  beaxh 
of  six  Justices  who  are  evenly  divided  in  opin- 
ion, Hill,  Gilbert,  and  George,  JJ.,  favoring 
an  affirmance,  and  Fish,  C.  J.f  Beck,  P.  J.,  and 
Atkinson,  J.,  favoring  a  reversal,  the  judgment 
of  the  court  below  stands  afi^med  by  operation 
of  law. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrim,  Judge. 

Action  between  the  Savannah  Electric 
Company  and  B.  Kaupf.  Judgment  for  the 
latter,  and  the  former  brings  error.  Affirmed 
by  operation  of  law  by  an  evenly  divided 
court, 

Osborne,  Lawrence  ft  Abrahams,  of  Savan- 
nah, for  plaintiff  in  error. 

OUver  ft  Oliver,  of  Savannah*  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  of  court  btiow 
stands  affirmed  by  operation  of  law. 


(88  Qa.  App.  400) 
HOLLIDAY  V.  STATE.     (No.  10147.) 

(CJourt  of  Appeals  of  Georgia,  Division  No.  2. 

Ffeb.  U,  1919.) 

(8yUahu$  hy  the  CourtJ 

1.  BtTBOLARY    <&=5>42a).    46(7)— "PBBSUMPTIOir 

OF    Fact"— XJNEXPLAiNEn   'PossEsaioK    of 
Stolen  Goods. 

The  unexplained,  or  the  unsatisfactorily  ex- 
plained, possession  of  stolen  goods — ^the  fruits 
of  a  recent  burglary— raises  a  presumption  of 
^ilt  against  their  possessor.  This  presumption, 
however,  is  one  of  fact,  and  not  of  law.  Ac- 
cordingly, while  it  is  error  for  the  judge,  in  such 
a  case,  to  charge  the  jury,  in  effect,  that  such 
possession  raises  a  presumption  of  law  of  the 
defendant's  guilt,  it  is  not  error  to  instruct  them 
merely  that  such  possession  raises  *'a  presump- 
tion of  his  guilt"  (citing  Words  and  Phrases, 
Sec(Hid  Series,  Presumption  of  Fact). 

2.  CancrNAL  Law  ^=»10S4(1)  —  Motion  fob 
New  Tbial— Sufficiency. 

Under  repeated  rulings  of  this  court  and  of 
the  Supreme  0)urt,  a  special  ground  of  a  motioii 
for  a  new  trial  must  be  complete  within  itself, 
and  will  not  be  considered  when  a  reference  to 
the  brief  of  evidence,  or  to  some  other  porti<m 
of  the  record,  is  necessary  to  enable  this  ooort 
to  understand  the  assignment  of  error. 

3.  Cbiminal  Law  «s»824(4)— Aubi— Chabob. 

It  is  only  where  the  defense  of  alibi  is  sus- 
tained, or  where  the  evidence  is  dose  aa  this 


^=»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  DigesU  and  Indexes 
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issue,  that  the  trial  judge  is  required  to  charge 
the  law  of  alibi,  in  the  absence  of  a  request  so 
to  do. 

4.  Criminal  Law  ^=»822(1)— GBot7NDB— Eb- 

B0NS0U8  OhABOE. 

Where  excerpts  from  the  charge  of  the  court 
are  subject  to  some  slight  criticism,  a  new  trial 
will  not  be  granted  therefor  if  no  error  appears 
when  they  are  considered  in  the  light  of  titie  en- 
tire charge. 

6.  BtTBOLABT  ^s»42(4)  —  Gbiminal  Law  ^s» 

1160--PO88£BSION    OF   STOLEN    Gk>OD9— PBB- 
SUMPTION   OF  Qa7IM^-CaNVI0^0N. 

Upon  a  trial  for  burglary,  where  the  eyidence 
■hows  that  the  accused  was  found  in  recent 
possession  of  stolen  goods,  the  fruits  of  the  bur- 
glary, and  his  explanation  of  his  possession  of 
the  goods  is  not  satisfactory  to  the  jury,  a  pre- 
sumption arises  that  he  is  guilty  of  the  of- 
fense of  burglaryt  and  unless  this  presumption 
is  overcome  by  other  erideuoe,  a  verdict  of  guilty 
is  authorized  and  cannot  be  set  aside  by  this 
court  if  no  error  of  law  appears  to  have  been 
committed   upon  the  triaL 

Stephens,  J^  dissenting. 

Error  from  Superior  Oourt,  Mascogee 
County;   G.  H.  Howard,  Judge. 

Homer  Holllday  was  conyicted  of  burglary, 
and  brings  error.    Affirmed. 

D.  H.  Riddle,  of  Talladega,  Ala.,  and 
Frank  D.  Foley  and  Love  &  Fort,  all  of  Co- 
lumbus, for  plaintiff  in  error. 

G.  F.  McLaughlin,  Sol.,  Oen.,  of  Columbus, 
for  the  State. 

BROYLES,  P.  J.  The  plaintiff  in  error 
was  convicted  of  the  offense  of  burglary. 
The  undisputed  evidence  showed  that,  short- 
ly after  the  commission  of  the  burglary,  the 
stolen  goods— the  fruits  of  the  burglary — 
were  found  in  the  defendant's  possession. 
The  defendant  made  an  explanation  of  his 
possession  of  the  goods.  It  was  entirely  a 
question  for  the  jury  whether  this  explana- 
tion was  satigfactory  to  them. 

[1]  1.  The  following  excerpt  from  the 
charge  of  the  court  was  excepted  to: 

"Where  a  burglary  has  been  committed,  and 
property  which  was  in  the  house  at  the  time  of 
the  burglary  is  soon  thereafter,  or  recently 
thereafter,  found  in  tiie  possession  of  one  who 
is  unable  to  account  satisfactorily  for  his  pos- 
session (of  which  explanation  you  are  the  aokt 
judges),  it  raises  a  presumption  of  his  guUt" 

* 

We  do  not  think  the  judge  erred  in  giving 
this  instruction,  especially  when,  immediate- 
ly after  the  excerpt  just  quoted,  he  charged 
as  follows: 

"All  of  these  matters  are  for  the  jury  imder 
all  the  facts  and  circumstances  of  the  case, 
considering  the  nature  of  the  property,  the  length 
of  time  which  had  elapsed  after  the  alleged  bur- 
glary, the  explanation  offered  by  the  defendant. 


if  any,  for  his  possession.  If  he  was  recently  ip 
possession  of  tiiem,  or  any  of  the  articles,  if 
you  should  believe  the  property  was  stolen  from 
the  bouse  at  the  time,  and  that  a  burglary  was 
committed  as  charged  in  the  indictment,  as  pre- 
viously stated  to  you." 

We  concede  that  some  confusion  has 
arisen  in  the  books  on  this  subject.  This 
confusion  seems  to  have  grown  out  of  the 
fact  that  in  some  cases  it  has  been  held  er- 
ror to  charge  that  the  recent  possession  of 
stolen  property,  unexplained,  raises  a  pre- 
sumption of  law  of  the  defendant's  guilt, 
while  in  other  cases  it  has  been  held  tUat 
I)ossesslon  raises  "a  presumption  of  his 
guilt,"  and  that  to  so  charge  is  not  error. 
A  careless  reading  of  these  cases,  without 
noting  the  distinction  between  a  presumption 
of  law  and  a  presumption  of  fact,  might  lead 
one  into  doubt  as  to  the  correct  imle.  There 
is,  however,  as  can  readily  be  seen,  no  con- 
flict between  these  decisions  when  this  dis- 
tinction is  kept  in  mind.  The  confusion  is 
also  partly  caused  by  the  fact  that  some  of 
these  decisions  hold  that  the  word  "infer- 
ence" should  be  used  by  the  trial  judge,  in- 
stead of  the  word  "presumption."  A  pre- 
sumption of  fact,  however,  is  really  nothing 
more  than  an  inference. 

"Presumptions  are  either  of  law  or  of  fact 
The  former  are  conclusions  and  inferences  which 
the  law  draws  from  given  facts.  The  latter  are 
exdusiv^  questions  for  the  jury,  to  be  decided 
by  the  ordinary  test  of  human  experience." 
Pen.  Code  1910,  S  1014. 

"Presumptions  of  fact  are  inferences  as  to  the 
existence  of  some  fact  dra^n  from  the  existence 
of  some  other  fact;  inferences  which  common 
sense  draws  from  circumstances  usually  occur- 
ring in  such  cases."  1  Phil.  Ev.  436;  Black's 
Law  Dictionary,  p.  933. 

"Presumptions  of  fact,"  says  Prof.  Greenleaf, 
"are  in  truth  but  mere  arguments,  of  which  the 
major  premise  is  not  a  rule  of  law ;  they  belong 
equally  to  any  and  every  subject-matter,  and 
are  to  be  judged  by  the  common  and  received 
tests  of  the  truth  of  propositions  and  the  validity 
of  arguments.  They  depend  upon  their  own 
natural  force  and  eflScacy  in  generating  belief  or 
conviction  in  the  mind,  as  derived  from  those 
connections  which  are  shown  by  experience,  ir- 
respective of  any  legal  relations.  They  differ 
from  presumptions  of  law  in  this  essential  re- 
spect, that  while  those  are  reduced  to  fixed 
rules,  and  constitute  a  branch  of  the  particu- 
lar system  of  jurisprudence  to  which  they  be- 
long, these  merely  natural  presumptions  are  de- 
rived wholly  and  directiy  from  the  circumstance* 
of  the  particular  case,  by  means  of  the  common 
experience  of  mankind,  without  the  aid  or  con- 
trol of  any  rules  of  law  whatever.  Such,  for 
example,  is  the  inference  of  guilt,  drawn  from 
the  discovery  of  a  broken  knife  in  the  pocket 
of  the  prisoner,  the  other  part  of  the  blade  being 
found  sticking  in  the  window  of  a  house,  which, 
by  means  of  such  an  instrument,  had  been  bur- 
glariously entered."  1  Greenleaf  on  Evidence, 
I  44. 
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In  deciding  the  case  of  Insurance  Co.  r. 
Weide,  11  Wall.  438,  20  L.  Ed.  197,  the  Su- 
preme Court  of  the  United  States  defined  a 
"presumption"  to  be: 

"An  inference  as  to  the  existence  of  a  fact  not 
actually  known,  arising  from  its  usual  connec- 
tion with  another  which  is  known." 

In  Jones  on  Eyidence  (2d  Ed.),  in  section 
10,  it  is  said: 

"Since  these  inferences,  sometimes  called  pre- 
sumptions of  fact,  are  mere  permissible  deduc- 
tions from  the  eyidence,  it  has  often  been  sug- 
gested that  they  are  in  fact  not  presumptions  at 
all,  but  they  are  constantly  recognized  [as  such] 
in  the  decisions,  although  often  in  a  confused 
and  inaccurate  manner." 

"  'Presumptions  of  fact*  are  but  inferences 
drawn  from  other  facts  and  circumstances  in  a 
case,  and  should  be  made  upon  the  common 
principles  of  induction."  3  Words  and  Phrases, 
Second  Series,  p.  1167. 

In  Tucker  v.  State,  57  Ga.  605,  it  was  held 
as  follows: 

"That  part  of  the  charge  of  the  court  to  the 
jury,  to  wit,  /Whenever  it  is  established  that  a 
larceny  has  been  committed,  and  the  stolen  goods 
are  immediately  afterwards  found  in  the  posses- 
sion of  a  person,  that  fact  is  presumptive  evi- 
dence that  the  person  is  guilty  of  the  larceny 
of  the  character  charged  to  have  been  commit- 
ted/ was  unobjectionable." 

In  McOmder  y.  <State,  71  6a.  864,  the  Su> 
preme  Court  approved  the  following  charge: 

"If  the  evidence  satisfies  the  jury  that  the 
burglary  was  committed  as  alleged,  and  after- 
wards the  stolen  goods  were  found  in  the  house 
and  room  occupied  by  the  defendants,  this  would 
be  presumptive  evidence  of  their  g%tilt^  unless 
explained  [italics  ours];  and  any  statement 
made  by  either  of  them,  explanatory  of  the  goods 
being  there  at  the  time  they  were  so  found,  and 
while  they  were  there,  must  be  duly  considered, 
and  may  relieve  the  suspicious  appearance." 

In  Davis  v.  State,  76  Ga.  16,  It  was  said  in 
the  headnote  that: 

"Where  a  burglary  has  been  committed,  and 
a  short  time  thereafter  some  of  the  property 
which  was  in  the  house  broken  open  before  and 
at  the  time  of  the  burglary  is  found  in  the  pos- 
session of  the  accused,  if  the  possession  of  the 
property  is  not  accounted  for,  this  affords  a 
presumption  of  guUt"     (Itahcs  ours.) 

And  in  the  opinion  in  that  case  Mr.  Justice 
Blandford  said: 

"Certain  exceptions  are  taken  to  the  charge 
of  the  court,  and  specific  assignments  are  made 
thereon.  But  a  careful  examination  of  the 
charge  of  the  court  fails  to  show  any  foundation 
for  the  exceptions.  The  charge  is  correct,  as 
we  understand  the  law.  The  whole  charge  and 
the  part  excepted  to  is  free  from  any  exception. 
The  whole  of  it  is,  as  we  understand  it,  that 
where  a  burglary  has  been  committed,  and  a 
short  time  thereafter  some  of  the  property, 
which  was  in  the  house  before  and  at  the  time 
fd  tht>  burglary,  is  found  in  the  possession  of 


the  accused,  in  such  a  case.  If  the  possession  of 
the  property  is  not  accounted  for,  this  affords 
a  presumption  of  ffuilt.  This  has  been  the  law 
time  out  of  mind.  The  decisions  of  the  English 
courts,  from  whom  we  derived  our  law,  and  of 
all  the  courts  in  this  country,  fully  establish  this 
principle."     (Italics  ours.) 

In  Lundy  v.  State,  71  Ga.  360,  the  first 
headnote  is  as  follows: 

"Where  a  burglary  has  been  committed,  and 
money,  goods,  or  other  property  which  wbs  in 
the  house  at  the  time  of  the  burglary  is  soon 
thereafter  found  in  the  possession  of  a  person 
who  is  unable  to  account  for  his  possession,  it 
raises  a  presumption  of  his  guilt,  and  the  jury 
would  be  authorized  to  find  a  verdict  of  guilty." 

In  August  v.  State,  11  Ga.  App.  798,  76  S. 
E.  164,  the  fourth  headnote  is  as  follows: 

"The  following  instruction  was  abstractly  cor- 
rect and  warranted  by  the  evidence:  The  ex- 
clusive and  unexplained  possession  of  stolen 
property  recently  after  a  burglary,  in  the  com- 
mission of  which  a  theft  was  perpetrated,  may 
raise  a  presumption  of  fact  that  the  party  in 
possession  is  the  burglar,  where  the  burglary 
has  been  established  beyond  a  reasonable  doubt; 
and  the  burden  would  be  upon  the  person  in 
whose  recent  possession  the  goods,  if  stolen,  were 
found  to  explain  such  possession.  It  is  a  pre- 
sumption arising  out  of  fact,  and  is  therefore  a 
matter  for  the  jury — what  would  be  recent  pos- 
session is  a  matter  for  the  jury,  as  is  the  satis- 
factoriness  of  the  explanation.  The  presump- 
tion being  one  of  fact,  before  it  arises  the  state 
must  have  established  the  facts  from  which  the 
inference  is  drawn,  beyond  a  reasonable  doubt; 
and  whilst  the  burden  is  upon  the  defendant,  if 
such  facts  have  been  established  beyond  a  rea- 
sonable doubt,  to  explain  the  possession  to  the 
jury,  such  explanation  may  be  drawn  from  any 
evidence  in  the  case  which  demonstrates  it,  or 
from  the  statement  of  the  defendant,  if  such 
statement  satisfies  the  jury  upon  that  point. 


»  rr 


See,  also,  to  the  same  effect,  1  Greenleaf 
on  Evidence,  §  34;  Jones  on  Evidence  (2d  Ed.) 
§§  9,  10;  12  Am.  &  Eng.  Enc.  Law,  845; 
Griffin  V.  State,  86  Ga,  257,  12  S.  E.  409; 
Falvey  y.  State,  85  Ga.  157,  11  S.  B.  607; 
Jones  y.  State,  105  Ga.  649,  650,  31  S.  E. 
574;  Lester  v.  State,  106  Ga.  372,  32  S.  E. 
335;  Cuthbert  v.  State,  3  Ga.  App.  600,  60 
S.  E.  322 ;  Bryant  y.  State,  4  Ga.  App.  851, 
62  S.  E.  540. 

The  holding  in  GraVltt  y.  State,  114  Ga. 
841,  40  S.  E.  1003,  88  Am.  St.  Rep.  63,  is  not 
only  not  contrary  to  the  present  ruling,  but 
supports  it  In  that  case  it  was  held  tliat 
the  possession  of  stolen  property,  not  satis- 
factorily explained,  does  not  create  a  pre- 
sumption of  law  against  the  accused,  but  Mr. 
Justice  Lewis,  who  wrote  the  opinion,  clear- 
ly stated  that  the  presumption  was  one  of 
fact,  and  not  of  law.  The  charge  of  the  court 
in  that  case  was  held  to  be  error  because  the 
court  stated,  in  effect,  that  a  presumption  of 
law  that  the  accused  was  guilty  was  created 
by  the  recent  possession  of  stolen  goods  un- 
accounted for.    This  distinction  between  a 
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presumption  of  law  and  a  presnn^tion  of 
tsLct  is  clearly  set  forth  by  Mr.  Justice  Cobb 
in  Lewis  y.  State,  120  6a.  606,  48  S.  E.  227. 
In  that  case  the  following  charge  (which  is 
substantially  the  charge  complained  of  in 
the  instant  case)  was  approved: 

"Where  a  burglary  has  been  committed,  and 
money,  goods,  or  other  property  which  was  in 
the  house  at  the  time  of  the  burglary  is  soon 
thereafter  found  in  the  possession  of  a  person 
who  is  unable  to  account  for  his  possession,  it 
raises  a  presumption  of  his  guilt,  and  the  jury 
would  be  authorized  to  find  a  verdict  of  guilty." 

Judge  Gobb,  in  that  case,  like  Judge  Lewis 
in  the  Gravitt  Case,  distinctly  held,  in  effect, 
that  the  recoit  possession  of  stolen  property, 
unaccounted  for,  raises  a  presumption  of 
CTuilt  against  the  possessor  of  such  property, 
but  that  this  presumption  is  one  of  fact  and 
not  of  law.  We  think,  from  the  authorities 
cited  above,  we  have  conclusively  shown  that 
the  charge  complained  of  in  the  instant  case 
was  not  erroneous. 

[2]  2.  The  first  two  special  grounds  of  the 
motion  for  a  new  trial  are  not  complete  with- 
in themselves.  Before  this  court  could  un- 
derstand the  assignments  of  error  made 
therein,  a  reference  to  the  brief  of  evidence^ 
or  to  other  parts  of  the  record,  would  be  nec- 
essary. Therefore,  under  the  ruling  stated 
in  the  second  headnote,  these  grounds  can- 
not be  considered. 

[3]  8.  It  is  only  where  the  defense  of  alibi 
is  sustained,  or  where  the  evidence  is  dose 
on  this  issue,  that  the  trial  judge  is  required 
to  charge  the  law  of  alibi,  in  the  absence  of  a 
request  so  to  do.  Moody  v.  State,  114  Ga.  449, 
40  S.  E.  242;  Smith  v.  State,  6  Ga.  App.  677, 
66  S.  E.  300;  Throckmorton  v.  State,  23  Ga. 
App,  — ,  97  S.  E.  664.  Under  the  evidence  in 
this  case  the  court  did  not  err  in  failing  to 
so  charge. 

[4]  4.  The  instructions  of  the  court  upon 
the  subject  of  "reasonable  doubt,"  and  of  cir- 
cumstantial evidence,  when  taken  in  connec- 
tion with  the  entire  charge,  were  not  erro- 
neou& 

[6]  6.  Under  the  ruling  stated  in  the  fifth 
headnote,  and  the  facts  of  this  case,  the  find- 
ing of  the  jury,  that  the  accused  was  guilty 
of  burglary  as  charged  in  the  indictment, 
was  authorized  by  the  evidence.  It  was  en- 
tirely a  matter  for  the  jury  to  determine 
whether  the  explanation  given  by  the  accused, 
as  to  how  he  came  into  possession  of  the 
stolen  goods,  was  satisfactory  to  them.  They 
determined  that  it  was  not  The  presumption 
then  arose  that  the  accused  was  guilty  as 
charged.  There  was  no  other  Evidence  in  the 
case  whidi  overcame  this  presumption,  and 
as  the  verdict  has  been  approved  by  the  trial 
judge,  and  no  error  of  law  appears  to  have 
been  committed  up<m  the  trial,  this  court  is 
without  jurisdiction  to  set  aside  the  verdict 

Judgment  afiftrmed. 

BLOODWORTH,  J.,  concurs. 


STB5PHBNS,  J.  (dissehdng).  There  is  not 
a  particle  of  evidence  in  this  case  tending  in 
any  manner  to  connect  the  defendant  with 
the  alleged  burglary  other  than  an  alleged 
recent  possession  by  him  of  some  of  the  goods 
stolen  unsatisfactorily  accounted  for.  His 
conviction  is  therefore  dependent  upon  the 
rule  of  law  that  upon  the  trial  of  a  defend- 
ant charged  with  burglary,  when  a  breaking 
is  shown  and  the  defendant  is  found  in  recent 
possession  of  the  goods  stolen,  the  possession 
unexplained  to  the  •  satisfaction  of  the  jury, 
the  jury  is  authorized  to  infer  his  guilt.  The 
judge  charged  the  jury  as  follows : 

"Where  a  burglaiy  has  been  committed,  and 
property  which  was  in  the  house  at  the  time  of 
the  burglary  is  soon  thereafter,  or  recently  there- 
after, found  in  the  possession  of  one  who  is  un- 
able to  account  satisfactorily  for  its  possession 
(of  which  explanation  you  are  the  sole  judges), 
it  raises  a  presumption  of  his  guilt" 

This  portion  of  the  charge  instructed  the 
jury  that  It  was  their  duty  as  a  matter  of 
law  to  convict  the  defendant  on  such  evi- 
dence. The  charge  in  this  respect  was  er- 
roneous and  contrary  to  law  in  that  such  evi- 
dence did  not  demand  a  conviction,  but  mere- 
ly authorized  the  jury,  in  its  discretion,  to 
convict.  This  error  was  not  cured  by  the 
judge  immediately  thereafter  further  statr 
ing  in  his  charge  that — 

"All  of  these  matters  are  for  the  jury  under 
all  the  facts  and  drcnmstances  of  the  case, 
considering  the  nature  of  the  property,  the 
length  of  time  which  had  elapsed  after  the 
alleged  burglary,  the  explanation  offered  by  the 
defendant  if  any,  for  his  possession,  if  he  was 
in  recent  possession  of  them,  or  any  of  the  arti- 
cles, if  you  should  believe  the  property  was 
stolen  from  the  house  at  the  time,  and  that  a 
burglaiy  was  committed  as  charged  in  the  in- 
dictment as  previously  stated  to  you." 

Since  the  defendant's  guilt  depended  en- 
tirely upon  a  proper  application  of  the  rule 
of  law  which  the  judge  attempted  to  give 
here  in  charge,  the  charge  in  this  respect 
should  have  been  dear  and  free  from  any 
ambiguity  or  misconstruction.  The  addition- 
al qualifying  language  was  susceptible  to  the 
construction  that  if  the  jury  were  not  satis- 
fled  with  the  explanation  of  recent  possession 
offered  by  the  defendant  then  the  jury  should 
find  him  guilty,  and  it  would  be  obligatory 
upon  them  to  bring  in  a  verdict  to  that  effect 
whereas  the  true  rule  is  that  under  such  cir- 
cumstances the  jury  would  only  be  authorized, 
in  its  discretion,  to  find  the  defendant  guilty. 
The  law  is  well  settled  that  such  prima 
facie  evidence  of  guilt  merely  authorizes  and 
does  not  demand  a  conviction.  Such  evidence 
is  not  of  itself  necessarily  proof  of  guilt  It 
creates  no  presumption  of  law  against  the 
defendant  and  does  not,  as  a  matter  of  law, 
require  his  conviction.  In  the  case  of  Gravitt 
V.  State.  114  Ga.  841,  40  S.  EL  1008,  88  Am. 
St  B^.  63,  where  the  court  below  charged 
the  jury  that  where  under  such  a  state  of 
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fiacts,  the  accused  faiUed  to  account  for  the 
alleged  stolexi  property  "to  the  satisfactioni 
ot  the  jury,  the  law  presumes  that  he  is 
the  guilty  party/'  this  charge  was  held  to  be 
error.  Mr.  Justice  Lewis,  in  that  case,  refer- 
ring to  this  language,  said: 

"This  charge  states  too  broadly  the  rule  ap- 
plicable to  recent  possession  of  stolen  property, 
and  it  was  error  manifestly  prejudicial  to  the 
accused." 

This  language  was  Identical  in  substance 
and  tfect  with  that  portion  of  the  charge 
referred  to  and  excepted  to  in  the  instant 
case. 

After  all,  it  is  purely  a  question  of  a  con- 
struction of  the  judge's  charge.  Do  we  or  do 
we  not  construe  the  language  as  submitting 
to  the  jury  the  proposition  as  a  presumption 
of  law,  or  as  a  presumption  of  fact?  From 
an  ini^)ecti<Hi  of  the  original  record  in  the 
Grayitt  Case,  dted  supra,  the  language  of 
the  charge  as  a  whole  comes  nearer  submit- 
ting the  proposition  as  a  presumption  of  fact 
than  does  the  charge  In  the  case  we  are  now 
called  upon  to  decide.  As  I  plant  my  dls* 
sent  upon  the  authority  of  the  Gravltt  Qeise, 
I  quote  at  length  from  the  charge  in  that 
case: 

"A  rule  of  law  is  that  when  there  has  been  a 
larceny,  a  breaking  and  entering  and  taking 
away  the  goods  of  another,  and  some  party  ]» 
found  to  be  in  the  recent  possession  of  these 
goods  soon  after  they  were  stolen,  soon  after  the 
burglary  is  committed,  or  larceny  was  commit- 
ted, then  if  he  fails  satisfactorily  to  account  for 
his  possession  to  the  satisfaction  of  the  jury, 
the  jury  has  the  right  to  presume  he  is  the 
guilty  party,  but  if  he  shows  satisfactorily  to  the 
jury  that  his  possession  is  lawful,  then  nothing 
may  be  presumed  against  him  as  to  his  guilt. 
Now,  in  weighing  the  subject  all  that  the  de- 
fendant said  is  to  be  considered  by  the  jury. 
What  did  he  say?  Did  he  make  different  state- 
ments? Did  he  say  who  be  got  them  from,  and 
always  say  the  same,  or  was  there  a  difference 
about  it?  Was  there  any  reason  for  telling  it 
different?  Examine  it  alL  If  it  is  satisfactory 
to  your  minds,  if  he  made  satisfactory  explana- 
tions, then  possession  would  not  be  proof  of 
his  guilt,  but  if  it  is  not  satisfactory,  then  pos^ 
session  would  be  proof  of  his  guilt,  but  if  it  is 
not  satisfactorily  explained,  then  the  law  au- 
thorizes you  to  presume  that  he  is  the  guilty 
party,  because  if  he  got  them  lawfully  he  could 
account  for  their  possession,  and  if  he  did  not 
the  law  presumes  he  is  the  guilty  party;  what 
I  mean  to  say  is  this,  if  he  has  the  goods  in  bis 
possession,  then  he  must  account  for  that  pos- 
session, and  when  he  does,  when  he  accounts  for 
it  to  the  satisfaction  of  the  jury,  then  there  is 
no  presumption  against  him  that  he  was  the 
guilty  party,  but  if  he  fails  to  account  for  it  to 
the  satisfaction  of  the  jury,  the  law  presumes  he 
is  the  guilty  party." 

Nota  bene  the  following  expressions  in  the 
charge  in  that  case: 

"If  he  fails  satisfactorily  to  account  for  his 
possession  to  the  satisfaction  of  the  jury,  the 


jury  has  the  right  to  presume  he  is  the  guilty 
party.  *  *  *  If  it  is  satisfactory  to  your 
minds,  if  he  made  satisfactory  explanations, 
then  possession  would  not  be  proof  of  his  guilt, 
but  if  it  is  not  satisfactory,  then  possession 
would  be  proof  of  his  guilt,  but  if  it  Is  not  sat- 
isfactorily explained,  then  the  law  authoriset 
[italics  mine]  you  to  presume  he  is  the  guilty 
party." 

I  am  willing  to  stand  with  Mr.  Justice 
Lewis,  the  great  jurist  who  wrote  the  opinion 
in  that  case.  I  feel  that  my  position  is  well 
fortified  when  I  can  rely  upon  him  as  author- 
ity. 

This  rule  is  easily  misunderstood,  and  In 
cases  of  this  kind,  where  a  conviction  depends 
entirely  upon  its  proper  application,  it  should 
be  clearly  stated  to  the  jury.  There  should 
be  no  language  in  the  charge  from  which  the 
jury  might  infer  that,  as  a  matter  of  law, 
such  testimony  would  establish  guilt,  or 
would,  in  the  language  excepted  to,  "raise  a 
presumption  of  guilt."  The  judge  In  his 
charge  laid  down  an  erroneous  proposition 
of  law,  and  In  his  subsequent  language  fail- 
ed to  correct  it  or  so  far  explain  it  as  to 
clearly  deprive  it  of  its  erroneous  meaning. 
This  was  highly  prejudicial  to  the  rights  of 
the  accused,  and  a  new  trial  should  for  this 
reason  be  granted. 


(28  Qa.  App.  422) 
KENNEDY  v.  McGOOK.    (No.  9728.) 

(Court  of  Appeals  of  Georgia,  Dinsion  No.  Z 
Feb.  12,  1919.     On  Motion  for  Rehearing, 

Feb.  28,  1919.) 

(Syllahua  hy  ihe  Court,) 

1.  New   Tbial  €=>68  —  Grounds  —  Iwsutfi- 
oiENOT  OF  Evidence. 

In  the  record  there  is  no  evidence  authori^ 
ing  the  defendant  to  have,  as  against  the  plain- 
tiff's claim  sued  'on,  a  set-off  for  the  rents  on 
the  lands  in  question  for  the  years  1916  and 
1917.  The  jury,  by  their  verdict,  having  foimd 
that  the  defendant  was  entitled  to  have  the 
rents  for  those  years  set  off  against  the  plain- 
tiff's claim,  the  court  erred  in  overruling  the 
general  grounds  of  the  plaintiff's  motion  for  a 
new  triaL 

2.  Motion  fob  New  Tbial. 

Under  the  foregoing  ruling,  it  is  unnecessary 
to  consider  the  special  grounds  of  the  motion 
for  a  new  triaL 

,   On  Motion  for  Rehearing. 
(Addiiianal  SyttabuB  hy  Editorial  Staff.) 

3.  Pledges  ^=»28— Tbansfeb  of  Lease  Con- 
TBACT  AB  Secubity— Obligation  op  Payee. 

Where  lease  contract  was  transferred  as 
collateral  for  note  in  suit,  the  fact  that  holder 
of  note  agreed  to  collect  rents  every  year  did 
not  bind  him  to  keep  the  lands  rented,  but  his 
only  obligation  was  merely  to  collect  and  ac- 
count for  the  rents. 
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Error  tr6m  Superior  Court,  Pike  County; 
W.  B.  H.  Searcy»  Jr.,  Judges. 

Action  by  J.  L.  Kennedy  against  Mrs.  M. 
B.  McGook.  Judgment  for  defendant,  mo- 
tion for  new  trial  overruled,  and  plaintiff 
brings  error.    Judgment  reversed. 

E.  r.  Dupree,  of  Zebulon,  and  E.  C.  Arml- 
stead,  of  Barnesvllle,  for  plaintiff  in  error. 

Redding  &  Lester,  of  Barnesvllle,  for  de- 
fendant in  error. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ^ 
concur. 

On  Motion  for  Rehearing. 

BROYLES,  P.  J.  [3]  The  fact  that  the 
lease  contract  for  certain  lands  was  trans- 
ferred by  Mrs.  McCook  to  Kennedy  as  col- 
lateral security  for  the  note  sued  on,  and 
that  he  agreed  to  collect  the  rents  every 
year,  does  not  show  that  it  was  his  duty  un- 
der the  law,  or  that  he  obligated  himself,  to 
keep  the  lands  rented.  The  undisputed  ev- 
idence was  that  when  the  lease  contract  was 
transferred  there  was  a  tenant  upon  the 
lands.;  that  he  c<mtinued  there  during  the 
years  1914  and  1915,  and  that  Kennedy  col- 
lected the  rents  for  tiiose  years  and  account- 
ed for  them  to  Mrs.  McOook;  that  the  ten- 
ant left  the  lands  at  the  ^d  of  the  year 
1915,  and  that  they  were  not  rented  to  any 
one  for  the  two  following  years.  There  was 
no  evidence  which  authorized  a  finding  that 
Kennedy  was  resfponslble  for  the  tenant 
leaving,  or  that  it  was  his  duty  to  secure 
another  tenant  and  keep  the  lands  rented. 
In  our  view  of  the  case,  his  obligation  was 
merely  to  collect  the  rents  from  any  tenant 
that  might  be  upon  the  lands  and  to  account 
for  such  rents. 

Rehearing  denied* 

BLOODWORTH  and  STEPHENS,  JJ., 
coQcar. 


(23  6a.  App.  468) 

ATLANTIC  COAST  LINE  R.  CO.  v.  NEVES. 

(No.  9149.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  20,  1919.) 

(Sylldbua  5y  the  Court,) 

Nbw  Trial   ^=:»158— Reinstatement  ot  Mo- 
tion—E>quitabls  Gbounds. 

The  motion  to  reinstate  the  motion  for  a 
new  trial  was  properly  overruled,  as  it  showed 
no  legal  or  equitable  grounds  authorizing  the 
court  to  set  aside  the  judgment  dismissing  the 
motion  for  a  new  triaL 

Error  from  City  Court  of  Blakely;  R.  H. 
Sheffield,  Judge. 


Action  by  J.  E.  Neves,  administrator, 
against  the  Atlantic  Coast  Line  Railroad 
Company,  Verdict  for  plaintiff,  motion  for 
new  trial  dismissed,  demurrer  to  motion  to 
reinstate  motion  for  new  trial  sustained, 
and  defendant  brings  error.    Affirmed. 

Pope  &  Bonnet,  of  Albany,  and  A.  H.  Gray^ 
of  Blakely,  for  plaintiff  in  error. 

Glessner  &  Collins,  of  Blakely,  for  defend- 
ant in  error. 

BLOODWORTH,  J.  This  case  was  before 
this  court  at  the  March  term,  1917,  on  ex- 
ceptions to  a  judgment  in  the  dty  court  of 
Blakely  sustaining  a  demurrer  to  the  petition, 
which  Judgment  was  reversed.  See  Bryant  v. 
Atlantic  Coast  Line  R.  Co.,  19  Ga.  App.  536, 
91  S.  E.  1047,  where  the  substance  of  the  peti- 
tion Is  set  forth.  Upon  the  trial  of  the  main 
case  there  was  a  verdict  for  the  plaintiff  for 
S500.  The  defendant  made  a  motion  for 
new  trial,  which  was  set  for  hearing  on  June 
18,  1917.  On  June  16,  1917,  John  D.  Pope, 
a  member  of  the  firm  of  Pope  &  Bennet,  di- 
vision counsel  for  the  railroad,  received 
from  the  court  reporter  a  transcript  of  the 
record  of  the  trial  of  the  case.  When  the 
motion  for  new  triai  was  called  on  June  18th, 
there  was  no  appearance  for  movant,  and  the 
motion  for  new  trial  was  dismissed;  On  the 
first  day  of  the  next  term  of  the  dty  court 
a  motion  to  reinstate  the  motion  for  new  trial 
was  filed,  in  which  it  was  alleged  that  John 
p.  Pope,  of  counsel  for  the  railroad,  had  en- 
tire control  for  the  movant  of  the  motion 
for  a  new  trial;  that  at  the  time  said  motion 
for  new  trial  was  set  for  a  hearing  his  part- 
ner, Bennet,  was  engaged  in  the  Supreme 
Court,  and  that  the  local  counsel,  Gray,  had 
then  no  connection  with  the  case;  and  al- 
leging further  that  because  of  certain  rea- 
sons, stated  in  the  petition  and  which  need 
not  be  repeated  here,  the  said  Pope  was  in 
great  distress  of  mind  and  his  mental  and 
physical  efficiency  was  impaired,  which  nei- 
ther Pope  nor  his  partner  realized,  and  on 
account  of  which  his  client  was  entitled  to  a 
continuance  of  the  hearing  of  the  motion 
for  a  new  trial. 

"By  reason  of  the  foregoing  facts,  and  by  rea- 
son of  the  great  distress  of  mind  under  which 
he  was  suffering,  the  said  Pope  entirely  over- 
looked the  fact  that  said  hearing  was  to  be  had 
on  said  18th  day  of  June,  and  therefore  over- 
looked the  fact  that  he  shoald  make  a  showing 
before  the  court  and  ask  for  a  continuance  of 
said  hearing  until  he  could  complete  said  brief 
of  evidence.*' 

The  petition  was  demurred  to  on  the 
grounds:  (a)  The  dty  court  of  Blakely  was 
without  Jurisdiction  to  set  aside  the  judg- 
ment (b)  The  motion  to  reinstate  set  forth 
no  legal  or  equitable  grounds  authorizing  the 
court  to  set  aside  the  judgment  (c)  The  at- 
torneys for  the  railroad  were  chargeable  with 
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lack  of  diligence  in  not  prosecuting  said  mo- 
tion for  new  trial  at  the  June  term  of  court, 
and  in  not  then  and  there  pressing  their 
grounds  for  a  continuance  of  the  hearing  of 
the  motion.  The  demurrer  was  sustained, 
and  petitioner  excepted. 

Granting  that  the  motion  to  set  aside  the 
judgment  dismissing  the  motion  for  a  new 
trial  was  made  in  time,  and  that  the  city 
court  of  Blakely  had  jurisdiction  to  entertain 
said  motion,  we  think  the  demurrer  to  the 
motion  to  reinstate  was  properly  sustained 
on  the  second  ground  thereof,  which  alleges: 

''Said  motion  to  reinstate  does  not  set  forth 
any  grounds,  legal  or  equitable,  authorizing  the 
court  to  set  aside  its  said  judgment  of  dismiss- 
al, and  to  reinstate  said  motion  for  a  new 
triaL" 

The  most  that  can  be  said  of  the  allega- 
tions in  the  petition  is  that,  because  of  the 
"distress  of  mind  and  impaired  physical  con- 
dition of  said  Pope,"  he  forgot — ^"overlooked" 
— ^the  fact  that  the  motion  for  a  new  trial 
was  to  be  heard  on  the  18th  of  June,  and — 

"overlooked  the  fact  that  he  should  make  a 
showing  before  the  court  and  ask  for  a  continu- 
ance of  said  hearing  untU  he  could  complete 
iaid  brief  of  evidence,"    (Italics  ours.) 

There  is  no  suggestion  that  at  that  time 
Pope  was  either  mentally  or  physically  un- 
able to  complete  the  brief  of  evidence,  and. 
If  able  to  do  this,  was  he  not  able  to  prepare 
his  motion  for  continuance?  On  Saturday, 
the  16th,  Pope  received  from  the  court  re- 
porter the  transcript  of  the  evidence  in  the 
case,  and  was  not  this  enough  to  have  re- 
minded him  of  the  hearing  set  for  the  18th? 
There  is  no  evidence  that  hla  partner,  Ben- 
net,  was  not  at  home  then,  and  no  evidence 
of  any  sudden  change  in  the  mental  or  physi- 
cal condition  of  Pope  between  Saturday  and 
Monday.    It  is  true  that  the  petition  alleges : 

That  "said  distress  of  mind  and  impaired  phy- 
sical condition  on  the  part  of  said  Pope  con- 
tinued throughout  said  day  on  which  said  hear- 
ing was  set  to  be  had,"  and  that  "by  reason  of 
the  foregoing  circumstances,  existing  on  the  day 
when  said  hearing  was  set  to  be  had,  said 
Pope's  condition  of  mind  had  become  such  that 
he  was  not  at  himself,  or  in  condition  to  at- 
tend to  business  and  remember  business  en- 
gagements, though  neither  he  nor  his  partner 
realized  this  fact." 

But  according  to  the  petition  this  condition 
of  Pope  had  existed  for  some  time,  the  two 
partners  had  discussed  the  troubles  of  Pope, 
and  Bennet  had  insisted  that  Pope  should 
go  on  with  his  work  and  thus  keep  his  mind 
on  business  affairs — 

"so  as  to  keep  it  as  much  as  possible  from 
being  distracted  by  thoughts  of  his  son's  cir- 
cumstances; the  said  Bennet  having  no  reason 
to  suspect  that  said  Pope's  efficiency  had  been 
impaired  to  any  extent  by  his  said  troubles."       I 


If  Bennet,  consulting  with  his  said  partner, 
did  not  discover  or  suspect  that  Pope's  "ef- 
ficiency had  been  impaired,"  then  how  could 
this  be  shown  on  a  motion  to  reinstate  the 
hearing  of  the  motion  for  new  trial?  There 
is  no  suggestion  in  the  record  that  Pope's 
condition  was  known  to  any  other  person, 
nor  that  his  condition  could  be  proved  in  any 
way.  The  fact  that  Pope  "overlooked"  the 
engagement  was  not  enou^  to  show  that  he 
was  not  in  such  a  condition  mentally  or 
physically  that  he  could  not  have  looked  aft- 
er this  case. 

"Error  will  not  entitle  a  plaintiff  in  error  to 
the  reversal  of  an  adverse  judgment,  unless  he 
also  shows  that  he  was  injured  by  it." 

There  is  not  even  an  allegation  in  the  peti- 
tion that  the  motion  for  new  trial  was  a 
meritorious  one.  This  case  seems  to  be  one 
in  which  the  attorney  simply  forgot  bis  en- 
gagement, and  we  have  often  heard  it  said 
that  "there  is  no  law  against  forgetting."  To 
reinstate  this  case  on  the  showing  made 
would  be  for  the  court  to  "make  a  law  in 
favor  of  forgetting," 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHEiNS,  J^  con- 
cur. 


(2S  Ga.  App^  49S) 

HARDISON  V.  GUERRY,  Judge. 
(No.  10349.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  1,  1919.) 

(Syllahua  hy  the  Court,) 
1.  Cbiminal  Law   «=»1O02(1O),  1129(1>— Ap- 

PEAIi—DlSMISSAL  OP  WMT  OF  BbROB— CeB- 
TIFICATION  OF  BiLL  OF  EXGEPTIONa— MER- 
ITS OF  Assignment  of  Ebbob. 

"In  passing  upon  an  application  for  man- 
damus to  compel  a  judge  to  certify  a  bill  of 
exceptions  which  is  presented  in  proper  form, 
this  court  will  not  look  into  the  merits  of  any 
assignment  of  error  therein  made;  but  manda- 
mus will  not  lie  to  compel  the  trial  judge  to 
sign  and  certify  a  bill  which  is  so  defective  in 
form  as  to  necessitate  a  dismissal  of  the  writ 
of  error,  in  case  it  should  be  certified  and 
brought  to  this  court."  Sistrunk  v.  Pendleton^ 
129  Ga.  255,  58  S.  B.  712  (1). 

(a)  Where  no  sufficient  assignment  of  error  is 
contained  in  a  bill  of  exceptions,  the  writ  of 
error  will  be  dismissed.  Fidelity  &  Deposit  Co. 
V.  Anderson,  102  Ga,  551,  28  S.  E.  382 ;  Kim- 
baU  V.  Williams,  108  Ga.  812,  33  S.  E.  994; 
Peavy  v.  Atkinson,  108  Ga.  167,  33  S.  B.  956 ; 
Wheeler  v.  Worley,  110  Ga.  613,  35  S.  B.  639; 
Collins  V.  Carr,  111  Ga.  867,  36  S.  E.  959: 
Carter  v.  Jackson,  115  Ga.  676,  42  S.  E.  46; 
Patterson  v.  Beck,  133  Ga.  701,  66  S.  E.  911 ; 
Willingham  v.  Cedartown  Supply  Co.,  11  Ga. 
App.  464,  75  S.  E.  823;  Joine^  v.  Stovall,  12 
Ga.  App.  19,  76  S.  E.  753. 
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2.  Criminal  Law  ^=s>1092(10)  —  Gebtifioa- 
TioN  OF  Bill  of  Exceptions— tMANDAMUs— 
Consideration  of  Merits. 

'There  are  tbree  exceptions  to  the  general 
rnle  that  this  court  will  not  consider  the  merits 
of  the  bill  of  exceptions  upon  the  application  for 
mandamus:  One  is  where  an  extraordinary  mo- 
tion for  new  trial  has  been  made.  Another  is 
where  all  of  the  points  made  in  the  bill  of  ex- 
ceptions have  been  passed  upon  by  the  appel- 
late court,  or  where  the  bill  of  exceptions  is  so 
defective  in  form  as  to  necessitate  a  dismissal 
of  the  writ  of  error,  should  it  be  certified.  And 
the  third  is  in  that  class  of  cases  in  which  the 
reviewing  court  is  without  jurisdiction.  In 
the  latter  case,  of  course,  a  dismissal  neces- 
sarily results.  •  •  •  Barring  three  excep- 
tions, •  •  •  the  appellate  court,  upon  an  ap- 
plication for  mandamus,  will  not  itself  consider 
the  merits  of  the  bill  of  exceptions,  though  it 
will  decline  to  make  the  mandamus  absolute  if 
the  judge  in  his  answer  presents  a  suflSdent 
reason  for  not  having  certified  the  bill  of  ex- 
ceptions." Pelham  Manufacturing  Go.  v.  Scaife, 
7  Oa.  App.  446,  67  S.  E.  111. 

S.  Criminal   Law    «=9l002(10)  —  Certifioa- 
TioN  OF  Bill  of  Exceptions— Mandamus- 
Defects  IN  Bill. 
Under  these  rulings  and  the  facts  of  the  in- 
stant case,  if  the  bill  of  exceptions  tendered  to 
the  judge  should  be  certified  and  brought  to 
this  court,  a  dismissal  of  the  writ  of  error  would 
result,    lliis  court,  therefore,  wiU  not  by  man- 
damus compel  the  judge  to  certify  the  bill  of 
exceptions. 

Stephens,  X,  dissenting. 

Petition  for  mandamus  by  R.  Q.  Hardisou 
against  Dupont  Guerry,  Judge.  Mandamus 
absolute  denied. 

Robt  W.  Barnes,  of  Macon,  for  i)lalntifr  in 
error- 

BROYI/ES,  p.  J.  The  petition  for  manda- 
mus alleged:  That  on  January  13,  1919»  a 
bill  of  exceptions  which  was  in  due  and  legal 
form,  and  which  was  true  and  correct,  was 
tendered  to  the  trial  judge;  that  three  days 
later,  on  January  16, 1919,  the  judge  returned 
to  counsel  for  petitioner  the  bill  of  excep- 
tions uncertified,  together  with  the  following 
written  statement: 

"Being  of  the  opinion,  after  consideration, 
that  I  have  neither  the  legal  authority  nor  legal 
right  to  certify  it,  I  hereby  respectftilly  decline 
to  do  so.    Dupont  Guerry,  J.  C.  O.  M." 

The  bill  of  exceptions,  as  set  forth  in  the 
petition,  was  as  follows: 

^'Georgia,  Bibb  County.  R.  G.  Hardison,  Plahi- 
ti£E  in  Error,  v.  The  State  of  Georgia. 
In  the  Court  of  Appeals  of  Georgia,  Jan- 
uary, 1919.  Error  from  the  City  Court  of 
Macon.  Accusation  for  Violation  of  the 
Prohibition  Law,  and  Plea  of  Guilty. 

"(1)  Be  it  remembered  that  on  the  11th  day 
of  January,  1919,  the  regular  the  December 
term,  1918,  of  the  dty  court  of  Macon,  before 


the  Honorable  Dupont  Guerry,  judge  presiding, 
there  came  on  to  be  heard  the  case  of  the  State 
V.  R.  G.  Hardison,  the  same  being  an  accusa- 
tion charging  the  defendant  with  a  violation  of 
the  prohibition  laws  of  said  state. 

"(2)  The  defendant  waived  arraignment  and 
entered  a  plea  of  guilty  to  the  accusation,  where- 
upon the  court  imposed  a  sentence  of  eight  (8) 
months'  imprisonment  in  the  state  farm,  four 
(4)  months  of  which  he  might  be  relieved  upon 
the  payment  of  a  fine  of  $200.00. 

"(3)  Judgment  of  the  court  was  entered  ac- 
cordingly. 

**(4)  To  this  sentence  and  judgment  of  the 
court,  the  defendant  excepted,  and  now  excepts, 
and  assigns  error  on  the  same,  upon  the  ground 
that  the  same  was  contrary  to  law ;  was  cruel 
and  unusual;  was  in  violation  of  article  1, 
paragraph  9,  of  the  Constitution  of  Georgia, 
prohibiting  cruel  and  unusual  punishment ;  and 
upon  the  ground  that  the  penalty  attached  to 
and  provided  in  said  law  is  contrary  to  law,  in 
that  the  same  is  cruel  and  unusual,  and  in  vio- 
lation of  article  1,  paragraph  9,  of  the  Consti- 
tution of  Georgia,  prohibiting  cruel  and  unusual 
punishments. 

**(5)  Plaintiff  in  error  specifies  as  material  to 
a  dear  understanding  of  the  errors  complained 
of  the  following  portions  of  the  record  in  said 
case,  to  wit:  (1)  Affidavit  and  accusation.  (2) 
Plea  of  guilty,  (3)  Sentence  and  judgment  of 
the  court. 

''And  now  comes  the  plaintiff  in  error,  within 
the  period  allowed  by  law,  and  presents  this 
his  bill  of  exceptions,  and  prays  that  the  same 
may  be  signed  and  certified,  in  order  that  the 
errors  complained  of  may  be  considered  and 
corrected. 

"This  13th  day  of  January,  1919." 

The  answer  of  the  trial  judge  to  the  man- 
damus nisi  was  as  follows: 

"To  the  Honorable  Court  of  Appeals  of  the 
State  of  Georgia: 

"In  answer  to  the  order  to  show  cause  before 
the  honorable  court  why  I  should  not  be  re- 
quired to  sign  and  certify  the  bill  of  excep- 
tions in  the  above-stated  case,  I  most  respect- 
fully submit  the  following  statement  of  facts 
and  reasons,  which  I  then  bdieved  and  now  be- 
lieve legal  and  sufficient: 

"The  bill  of  exceptions  was  true  in  its  recita- 
tions of  fact,  except  the  usual  redtation  in 
paragraph  4  of  the  bill  of  exceptions,  that  'the 
defendant  excepted' ;  the  first  and  only  exceK>- 
tions  being  those  contained  in  the  bUl  of  ex- 
ceptions. The  stat^ent  in  paragraph  4  of  the 
petition,  that  'to  this  sentence  and  judgment  of 
the  court,  your  petitioner  did  then  and  there 
except  and  object  to  upon  certain  named  grounds 
and  reasons,  set  forth  in  his  bill  of  exceptions 
to  said  sentence  and  judgment,  which  was  in 
due  and  legal  form  tendered  to  said  court,  the 
Honorable  Dupont  Guerry,'  is  denied. 

"The  plea  of  guilty  was  entered  on  Janu- 
ary 11th  to  an  accusation  containing  two  counts 
for  violations  of  the  prohibition  law,  one  for 
'selling'  and  the  other  for  'possession,'  and  the 
court  thereupon  asked  Mr.  Barnes,  counsd  for 
defendant,  if  he  desired  to  say  anything  in 
reference  to  the  sentence,  and  he  responded  in 
an  appeal  for  demency,  and  was  joined  therdn 
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by  the  defendant  and  two  others,  who  said  the 
defendant  was  a  man  of  good  character.  The 
court  thereupon  sentenced  the  defendant  as  set 
forth  in  the  bill  of  exceptions,  and  no  question 
of  constitutionality  or  other  question  was  raised 
or  mentioned  before  the  sentence  was  pronounced 
or  upon  its  being  pronounced.  An  hour  or  more 
after  that,  and  on  the  same  day,  January  11th, 
while  the  court  was  in  recess,  *the  defendant, 
being  dissatisfied  with  the  verdict  (when  there 
was  no  yerdict)  and  the  judgment  of  the  court,' 
tendered  a  motion  for  a  new  trial  (when  there 
had  been  no  trial),  on  the  sole  ground,  'Because 
the  judgment  and  sentence  of  the  court  is 
cruel  and  unusual  punishment  and  in  Tiolation 
of  article  1,  par.  9,  of  the  Ckmstitution  of  Geor- 
gia, in  that  the  sentence  and  judgment  of  the 
court  is  cruel  and  unusual,  and  that  the  penalty 
attached  to  and  provided  in  said  law,  which 
petitioner  is  charged  with  violating,  is  cruel  and 
unusual/  A  full  copy  of  said  motion  is  as  fol- 
lows: 'And  now  comes  the  defendant  in  the 
above-stated  case,  through  his  attorney  of  rec- 
ord, and,  being  dissatisfled  with  the  verdict 
and  judgment  of  the  court,  moves  for  a  new 
trial,  on  the  following  grounds,  to  wit:  (1)  Be- 
cause the  judgment  and  sentence  of  the  court 
is  a  cruel  and  unusual  punishment,  and  in 
violation  of  article  1,  par.  9,  of  the  CoustitutioQ 
of  Georgia,  in  that  the  said  sentence  and  judg- 
ment of  the  court  is  crud  and  unusual,  and  that 
the  penalty  attached  to  and  provided  in  said 
law,  whioh  petitioner  is  charged  with  violating, 
is  cruel  and  unusual.  Wherefore  the  defend- 
ant asks  that  these,  his  grounds  for  a  motion 
for  new  trial,  be  inquired  into,  and  prays  a  new 
trial  may  be  granted  to  him.'  The  court  re- 
fused to  recognize  the  same,  on  the  ground  that 
a  motion  for  a  new  trial  could  not  be  made 
in  a  case  in  which  the  defendant  had  pleaded 
guilty,  and  because  the  ground  alleged  therein 
was  not  a  ground  for  a  new  trial. 

"On  January  13th  the  bill  of  exceptions  was 
tendered  as  alleged,  and,  after  such  comjidera- 
tion  as  was  practicable  (the  court  being  at  the 
time  engaged  in  court  matters),  I  refused  to 
sign  and  certify  the  same  on  E^bruary  [Janu- 
ary?] 16th,  for  the  reason  then  given  in  writing, 
as  follows:  'Being  of  the  opinion,  after  con- 
sideration, that  I  have  neither  the  legal  au- 
thority nor  legal  right  to  certify  it,  I  hereby  re- 
spectfully decline  to  do  so.'  Upon  such  refusal 
the  court  on  the  same  day  returned  the  bill  to 
Mr.  Barnes,  notifying  him  of  such  refusal. 
Eight  days  after  this,  on  24th  of  January,  Mr. 
C.  A.  Glawson,  attorney  for  the  defendant,  pre- 
sented an  application  for  a  tfiodification  of  the 
sentence,  and  the  court,  by  written  order,  re- 
fused the  same,  for  the  reason  that  It  regarded 
the  sentence  a  moderate  one,  and  because  the  de- 
fendant had  on  the  2l8t  of  January  been  taken 
to  the  state  farm,  where  he  was  serving  his 
sentence,  and  the  court  had  no  power  to  modify 
the  same.  Since  then  the  defendant  has  filed 
an  application  for  executive  clemency  with  the 
prison  commission,  and  I  have  been  requested 
by  the  same  to  say  whether  there  was  any  reason 
.  why  the  same  should  or  should  not  be  granted, 
and  on  the  3d  in^  I  responded,  giving  reasons 
m  the  negative.  So  far  as  I  am  informed  or  be- 
\ieve,  that  application  is  stiU  pending  in  the 
,  executive  department  of  tbe  state.-  For  one 
\i;ffense   under  each   count   the   defendant  was 


punishable  under  the  law  by  sentence  to  the 
state  farm  or  the  chain  gang  12  months,  by  im- 
prisonment in  jail  6  months,  and  by  fine  $1,000, 
so  that  for  the  two  offenses  he  was  puniriiable 
by  24  months  to  the  state  farm  or  the  chain 
gang,  12  months  in  jail,  and  by  fine  of  $2,000. 
He  was  sentenced  to  8  months,  with  the  priv- 
ilege of  paying  a  fine  of  $200  and  being  thereup- 
on relieved  of  4  months.  Should  he  pay  the  fine, 
it  would  be  only  one-tenth  of  the  full  amount 
in  which  he  was  finable  for  the  two  offenses, 
and  the  remnining  4  months  would  be  only  one- 
sixth  of  the  time  be  oould  have  been  sentenced, 
and  be  would  suffer  no  jail  imprisonment  If 
he  should  not  pay  the  $200  fine,  the  8  months' 
sentence  to  the  state  farm  would  be  only  one- 
third  of  the  period  for  which  he  oould  have 
been  sentenced  for  the  two  offenses,  and  he 
would  not  pay  any  fine  or  suffer  any  jail 
intprisonment.  When  the  difference  in  hard- 
ship and  disgrace  between  state  farm  sentence 
and  a  chain  gang  sentence  is  considered,  it  may 
be  safely  said  that  his  sentence  is  not  more 
than  one-tenth  of  the  full  measure  of  punish- 
ment provided  by  law. 

*'0f  course,  any  defendant  in  any  criminal 
proceeding  in  the  city  court  of  Macon  may  ex- 
cept to  any  sentence  pronounced  by  that  court; 
but,  as  I  understand,  he  must  except  in  accord- 
ance with  law,  and  bis  exceptions  must  be  to 
some  dedflion  made  by  the  court  below,  and 
upon  some  question  that  the  reviewing  court 
has  jurisdiction  to  review.  With  neither  of 
these  requirements  did  the  bUl  of  exceptions 
comply.  The  first  assignment  is  that  *the  sen- 
tence is  contrary  to  law,'  and,  in  view  of  the 
contents  of  the  bill  of  exceptions,  this  is  of  it- 
self no  assignment  at  all,  because  there  is  no 
distinct  specification  of  a  point  on  which  error 
is  assigned,  and  no  error  is  plainly  and  specific- 
ally set  forth.  It  is  not  a  case  in  which  a  gen- 
eral exception  to  a  final  judgment  is  sufficient, 
because  error  is  assigned  on  previous  controlling 
rulings,  or  on  any  rulings  at  all.  General  and 
vague  exceptions  make  no  issue  of  law  that  can 
be  passed  on  by  the  reviewing  court.  Neither 
in  tills  exception,  nor  in  any  other  exception  in 
the  bill,  is  there  any  allegation  that  the  court 
erred  in  any  decision  or  ruling,  or  that  the 
court  made  any  decision  or  ruling. 

"The  second  assignment  is  that  the  sentence 
was  cruel  and  unusual.  The  sentence  of  the 
court  shows  that  the  punishment  was  neither 
cruel  nor  unusual,  but  quite  to  the  contrary, 
and  there  is  no  specification  as  to  how  or  why 
or  wherein  it  is  cruel  and  unusual.  Giving  the 
phrase  used  its  coustitutional  signification,  the 
very  mild  punishment  imposed  is  clearly  ex- 
cluded therefrom.  If,  however,  these  views  are 
incorrect,  how  can  the  honorable  (}ourt  of  Ap- 
peals pass  upon  whether  the  sentence  is  cruel 
and  unusual  or  not?  Upon  what  data  could 
it  act  in  declaring  that  the  same  is  cruel  and 
unusual?  If  the  honorable  court  should  decide 
that  the  punishment  is  cruel  and  unusual,  how 
could  the  court  decide  to  what  extent  the  same  is 
cruel  and  unusual?  What  could  it  do  or  direct 
to  be  done?  What  jurisdiction  would  it  have 
to  do  anything,  or  direct  anything  to  be  done? 

*'The  third  and  fourth  assignments  are  as  fol- 
lows: The  sentence  was  in  violation  of  artide 
1,  par.  9,  of  the  Constitution  of  Georgia,  pro- 
hibiting cruel   and  unusual   punishments,  and 
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the  penalty  attached  to  and  provided  in  said 
law  18  contrary  to  law,  in  that  the  aame  ia 
crael  and  unusual,  and  in  violation  of  article  1, 
par.  9,  of  the  Constitution  of  Georgia,  pro- 
hibiting cruel  and  unusual  punishments.  These 
two  assignments  have  the  infirmities  of  their 
two  predecessors,  and  other  infirmitiea  T%e 
Supreme  Court  of  Georgia  holds  that,  if  the 
question  of  constitutionality  is  not  made  in  the 
lower  court,  it  will  not  be  passed  upon  by  the 
appellate  court;  also  that,  if  the  question  of 
constitutionality  of  a  statute  is  not  presented 
in  the  lower  court,  it  will  not  be  considered  by 
the  Supreme  Court.  This  honorable  court  has 
held  that  it  will  not  certify  a  constitutional 
question  to  the  Supreme  Court,  unless  raised  in 
a  lower  court.  As  has  already  been  stated,  no 
constitntioaal  question  was  ever  mentioned  in 
the  city  court  before  or  upon  sentence.  Before 
pleading  guilty  the  defendant  had  opportunity 
to  raise  such  question.  If  he  could  have  raised 
it  after  plea,  and  before  or  upon  sentence  when 
orally  pronounced,  or  before  it  was  reduced  to 
writing  and  signed,  he  did  neither.  Afterwards, 
during  the  recess,  he  sought  to  raise  such  ques- 
tion by  a  motion  for  new  trial,  and  the 'court 
refused  to  recognize  the  same  as  before  stated, 
and  the  defendant  2  days  afterwards  tendered 
his  bill  of  exceptions,  in  which  he  makes  no 
exception  to  such  refusal.  Assuming  that  the 
exceptions  in  the  bill  of  exceptions  would  be 
valid  in  a  case  in  which  they  could  be  legally 
taken,  they  are  legally  impossible  in  the  in- 
stant case,  because  there  is  nothing  to  which  the 
defendant  can  legally  except  in  a  bill  of  ex- 
ceptions. It  may  be  said  that  the  city  court  of 
Macon,  in  sentencing  the  defendant,  decided 
by  implication  that  the  law  under  which  the 
sentence  was  imposed  was  constitutional;  hut 
the  defendant  makes  no  assignment  of  error  on 
such  decision.  If  such  decision  by  implication 
in  a  criminal  case  can  be  excepted  to,  and  the 
judge  of  the  court  below  must  certify  the  bill 
of  exceptions  and  thereupon  grant  a  supersedeas, 
the  end  of  litigation  in  criminal  cases  would 
certainly  be  made  more  remote.  The  rule  would 
apply  to  sentences  in  all  criminal  cases,  from 
murder  down  to  the  most  trivial  misdemeanor, 
and  upon  verdicts,  as  well  as  upon  pleas  of 
guilty.  A  fair  and  reasonable  presumption  is 
that  the  defendant  is  seeking  a  reduction  of  the 
punishment  imposed  on  account  of  its  severity, 
but  this  court  and  the  Supreme  Court  have 
both  held  that  they  have  no  jurisdiction  to  act 
on  such  a  subject-matter  by  review.  Such  a 
question,  it  is  manifest,  appertains  to  the  ex- 
ecutive department,  under  the  Constitution. 

'*!  assume  the  case  will  turn  on  the  bill  of 
exceptions  I  refused  to  certify,  and  not  on  al- 
legations in  the  application  which  are  denied. 
My  view  was  that  I  had  no  authority  to  sign 
the  bill  of  exceptions,  because  it  was  not  a 
bill  of  exceptions,  because  it  contained  no  excep- 
tions, aad  the  recitations  therein  showed  that 
there  was  no  decision  or  ruling  excepted  to  or 
that  could  be  excepted  to ;  and,  separating  (per- 
haps illogically)  the  question  into  two  questions, 
that  of  authority  and  that  of  right,  I  believed  I 
had  no  right  to  certify  the  bill  of  exceptions 
presented  and  cause  it  to  be  transmitted  to  the 
honorable  court  The  judge  of  the  lower  court 
cannot  exercise  any  discretion,  either  in  certify- 
ing a  bill  of  exceptions  or  in  refusing  to  do  so, 
and  under  my  conviction  as  to  the  law  it  was 


my  duty  to  the  honorable  court  aa  well  aa  other- 
wise, to  refuse. 
"Most  respectfully,        Dupont  Guerry, 

''Judge  of  the  C^tj  Court  of  Macon." 

[1-3]  We  think  the  answer  of  our  leame<* 
brother  of  the  trial  bench,  even  when  shorn 
of  those  paragraphs  which  may  bear  upon 
the  merits  of  the  assignments  of  error  in  the 
bill  of  exceptions,  gives  several  sufficient 
reasons  (and  one  is  enough)  why  he  should 
not  be  required  to  certify  the  bill  of  excep- 
tions which  was  tendered  him. 

When  properly  construed,  the  blU  of  excep- 
tions contains  but  a  single  assignment  of 
error,  in  effect  as  follows:  The  judgment 
and  sentence  of  the  court,  and  the  penalty 
attached  to  and  provided  in  the  prohibition 
law  of  the  state,  are  contrary  to  law,  in  tiiat 
the  same  are  in  Tiolation  of  article  1,  §  1,  par. 
9,  of  the  Constitution  of  Georgia,  prohibiting 
cruel  and  unusual  punishments.-  This  excep- 
tion attempts  to  raise  a  constitutional  ques- 
tion. If  the  question  were  raised,  this  court 
would  have  no  jurisdiction  to  entertain  the 
bill  of  exceptions,  but  would  transfer  It  to 
the  Supreme  Court  It  is  obvious,  however, 
that  no  constitutional  question  Is  raised,  and 
therefore,  there  being  no  other  assignment 
of  error,  the  bill  of  exceptions  presents  no 
question  for  determlnatloa  by  this  court, 
and,  if  it  were  certified  and  brought  up,  the 
writ  of  error  would  necessarily  be  dismissed. 
This  ruling  is  not  in  conflict  with  the  deci- 
sion in  Taylor  v.  Reese,  106  Ga.  379,  38  S.  E. 
917,  and  the  other  numerous  decisions  of  the 
Supreme  Court  and  of  this  court,  which  hold 
that  in  passing  upon  a  petition  for  manda- 
mus the  reviewing  court  will  not  consider 
the  merits  of  the  questions  presented  by  the 
bill  of  exceptions.  As  was  said  by  Mr.  Jus- 
tice Candler  in  Willis  v.  Felton,  119  Ga.  634, 
46  S.  E.  857: 

"This  case  is,  of  course,  clearly  distingnish- 
able  from  those  where  this  court  has  held  that 
it  will,  without  inquiring  into  the  merits  of  the 
case,  issue  a  mandamus  absolute  to  require  a 
trial  judge  to  certify  the  truth  of  a  bill  of  ex- 
ceptions complaining  of  the  overruling  of  a  mO' 
Hon  for  a  new  trial  or  of  any  ruUng  whic^ 
neoeasarily  controlled  the  verdict  of  the  jury. 
It  belongs  rather  to  that  class  of  cases  where 
the  merits  of  the  questions  sought  to  be  reviewed 
have  already  been  determined,  and  a  further  con- 
sideration of  them  would  be  futile."  (Italics 
ours.) 

Furthermore,  we  do  not  think  that  any  of 
those  decisions  ever  conceived  of  a  bill  of  ex- 
ceptions so  wholly  without  even  the  shadow 
of  a  meritorious  assignment  of  error  as  the 
one  now  under  consideration.  As  was  said 
by  Mr.  Justice  Ck^bb  in  Rawlins  v.  Mitchell, 
127  Ga.  24,  55  S.  B.  958,  in  referring  to  the 
decision  In  Taylor  v.  Reese,  supra: 

"While  in  the  case  just  cited  some  very  broad 
language  is  used  by  Mr.  Presiding  Justice  Lump- 
kin in  the  opinion,  the  case  that  he  was  the^D 
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dealing  with  must  be  kept  in  mind,  and  it  was 
a  case  where  the  first  bill  of  exceptions  after  a 
trial  and  verdict  was  tendered  to  the  judge.  It 
is  worthy  of  remark,  in  passing,  that  it  after- 
wards developed  that  the  bill  of  exceptions  pre- 
sented a  fneritoriou8  case,  the  judgment  being 
reversed  when  the  case  was  finally  passed  upon 
by  this  court  See  Taylor  v.  State,  108  Ga.  384 
[34  S.  B.  2].  •  •  •  While  no  party  will  be 
deprived  of  a  hearing  on  the  merits  of  his  case, 
no  matter  what  may  be  its  character,  whether 
an  extraordinary  motion  for  a  new  trial,  motion 
to  set  aside  a  judgment,  or  other  proceeding 
after  verdict,  the  judge  of  the  superior  court 
will  not  be  compelled  to  certify  a  bill  of  excei)- 
tions  in  such  proceeding,  unless  it  is  made  to 
appear  to  this  court  that  the  applicant  has 
been  denied  some  right  guaranteed  to  him  by 
law.  *  *  •  But  the  case  will  not  be  prolong- 
ed by  requiring  the  bill  of  exceptions  to  be  ce]> 
tified,  when  it  is  apparent  from  the  averments 
of  the  petition  for  mandamus  and  the  bill  of 
exceptions  that  an  affirmance  of  the  judgment 
complained  of  would  in  any  event  be  the  inevita- 
ble result.  *  *  *  The  ruling  now  made  is  in 
line  with  the  view  of  the  majority  of  the  court 
in  Willb  V.  Felton,  119  Ga.  634  [46  S.  £.  857]. 
The  writer  dissented  in  that  case  on  the  idea 
that  the  case  of  Taylor  v.  Reese,  supra,  was 
controlling;  but  upon  further  reflection  and  in- 
vestigation he  is  of  the  opinion  that  that  case 
did  not  go  to  the  extent  then  contended  for, 
and  he  is  therefore  prepared  to  concur  in  the 
view  above  set  forth  [italics  ours]." 

In  the  same  case  (Rawlins  v.  Mitchell)  in 
a  concurring  opinion,  Justices  Evans,  Lump- 
kin, and  Atkinson  said: 

"We  concur  in  the  ruling  in  this  case,  and  the 
result  reached.  We  think,  however,  that,  while 
generally  a  first  bill  of  exceptions  which  is  true 
and  duly  prepared  and  presented  in  accordance 
with  law,  and  which  assigns  error  on  a  final 
judgment,  should  be  signed,  yet  it  is  not  an  arbi- 
trary and  invariable  rule  that  this  court  will 
by  mandamus  compel  the  signing  even  of  a  first 
bill  of  exceptions,  wholly  regardless  of  what  it 
contains." 

It  has  often  been  said  by  law-writers,  and 
quoted  approvingly  in  numerous  decisions 
of  both  of  the  reviewing  courts  of  this  state, 
that  'Hhe  law  does  not  require  the  doing  of 
a  vain  thing."  The  bill  of  exceptions  In  the 
present  case  is  upon  its  face  so  absolutely 
and  utterly  devoid  of  any  merit  whatsoever 
that  to  require  it  to  be  certified  and  brought 
to  this  court  would  be  merely  a  waste  of  time 
and  "an  Idle  and  useless  ceremony." 

Mandamus  absolute  denied. 

BLOODWORTH,  J.,  concurs. 

STEPHENS,  J.  (dissenting).  "Either  par- 
ty  in  any  dvil  cause,  and  the  defendant  in 
any  criminal  proceeding,  •  •  •  may  ex- 
cept to  any  sentencCt  Judgment,  or  decision. 
•  •  •  Such  bill  of  exceptions  shall  specify 
plainly  the  decision  complained  of,  and  the 
alleged  error.  ♦  ♦  ♦"  [Italics  mine.]  Civ. 
Code.  I  6139. 


If  the  bill  of  exceptions  be  true,  and  cnv 
tain  a  valid  assignment  of  error  presentin* 
a  question  within  the  jurisdiction  of  this 
court,  and  does  not  fall  within  the  exception? 
mentioned  in  Pelham  Mfg.  Co.  v.  Scaife,  cit- 
ed and  referred  to  in  headnote  2,  and  if  it  be 
the  first  bill  of  exceptions  presented  to  the 
trial  Judge  after  the  rendition  of  the  judg- 
ment or  sentence  complained  of,  the  trial 
Judge  should  by  mandamus  absolute  be  or- 
dered to  certify  to  the  bill  of  exceptions,  in 
order  that  the  merits  of  the  questions  pre^ 
sented  in  tlie  valid  assignment  of  error  may 
be  determined  by  this  court  in  the  manner 
regularly  provided  by  law. 

The  bill  of  exceptions  before  ns  assigns 
error  upon  the  sentence  upon  the  ground  that 
it  "was  contrary  to  law,  was  cruel  and  unu- 
sual, and  was  in  violation  of  article  1,  8  1, 
par.  9,  of  the  Constitution  of  Georgia,  pto- 
hlbiting  cruel  and  unusual,  punishment;" 
Whatever  may  be  the  merits  of  the  question 
here  raised,  the  assignment  of  error  Is  good 
and  presents  a  question  for  determination. 
It  is  well  settled  that  this  court  will  enter- 
tain a  direct  bill  of  exceptions  to  a  final  Judg- 
ment, even  though  no  objection  was  made 
to  its  rendition  In  the  court  below.  Epping 
V.  Columbus,  117  Ga.  264,  43  S.  B.  803  (10); 
Kelly  V.  Strouse,  116  Ga.  874,  43  S.  E.  280 
(8c) ;  Wyly  v.  Burnett,  43  Ga.  438  (2). 

The  constitutional  amendment  of  1916  fix- 
ing the  Jurisdiction  of  this  court  provides 
that  the  Court  of  Appeals  shall  have  certain 
Jurisdiction,  except  in  "cases  that  involve  the 
construction  of  the  Constitution  of  the  state 
of  Georgia  or  of  the  United  States,  or  treat- 
ies between  the  United  States  and  foreign 
governments;  [and]  cases  in  which  the  con- 
stitutionality of  any  law  of  the  state  of 
Georgia  or  of  the  United  States  is  drawn  in 
question."  So  far  as  this  assignment  of  error 
is  concerned,  the  applicant  does  not  seek  to 
raise  any  question  as  to  the  constitutionality 
of  any  law  of  the  state  of  Georgia  or  of  the 
United  States,  nor  does  he  raise  a  question 
that  involves  the  construction  of  the  Consti- 
tution of  this  state  in  the  sense  in  which  the 
expression  "construction  of  the  Constitution" 
is  here  used.  Under  the  constitutional  amend- 
ment of  1906  creating  the  Court  of  Appeals, 
which  was  in  this  respect  substantially  the 
same  as  the  above-quoted  language  from  the 
amendment  of  1916  now  fixing  the  Jurisdic- 
tion of  this  court,  this  provision  was  con- 
strued by  this  court  in  the  case  of  Fews  v. 
State,  1  Ga.  App.  122,  58  S.  E.  64,  where  the 
following  language  was  used  by  Judge 
Powell: 


«r 


'The  constitutional  amendment  creating  this 
court  provides  that  *where,  in  a  case  pending  in 
the  Court  of  Appeals,  a  question  is  raised  as  to 
the  construction  of  a  provision  of  the  Constitu- 
tion of  this  state  or  of  the  United  States,  or  as 
to  the  constitutionality  of  an  act  of  the  General 
Assembly  of  this  state,  and  a  dedaion  of  the 
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qiiestJon  is  necessary  to  the  determination  of  the 
case,  the  Ck>nrt  o£  Appeals  shall  so  certify  to 
the  Supreme  Coart,  and  thereupon  a  transcript 
of  the  record  shall  be  transmitted  to  the  Su- 
preme Ck>urt,  whidi,  after  having  afforded  to  the 
parties  an  opportunity  to  be  heard  thereon,  shall 
instruct  the  Court  of  Appeals  on  the  question 
80  certified,  and  the  Court  of  Appeals  shall  be 
bound  by  the  instruction  so  giyen.'  Acts  1906, 
p.  26.  It  will  be  seen  from  the  above  that, 
since  the  question  presented  in  this  case  does 
not  involve  the  constitutionality  of  an  act  of 
the  General  Assembly,  it  must  appear  that  it 
raises  a  question  as  to  the  oonairuetion  of  a 
provision  of  the  Constitution,  before  this  court 
is  required  to  certify  it  to  the  Supreme  Court. 
A  case  that  involves  merely  the  applicability  of 
a  concededly  unambiguous  clause  of  the  Con- 
stitution to  a  given  state  of  facts  raises  no  ques- 
tion of  construction.  Likewise,  where  a  clause 
in  the  Constitution  has  been  construed  by  the 
Supreme  Court  as  having  a  certain  meaning 
and  intendment,  and  such  fixed  judicial  con- 
struction is  unchallenged,  there  is  still  no  ques- 
tion raised  as  to  the  construction  of  a  clause  of 
the  Constitution.  The  excerpt  from  the  con- 
stitutional amendment  creating  this  court,  quot- 
ed above,  is  also  to  be  construed  in  pari  materia 
-with  another  provision  in  the  same  law,  that 
*the  decisions  of  the  Supreme  Court  shall  bind 
the  Court  of  Appeals  as  precedents.'  Therefore, 
if  the  identical  question  of  construction  has 
been  before  the  Supreme  Court,  and  that  court 
bas  judicially  given  a  construction  to  the  clause 
in  question,  it  is  unnecessary  to  certify  and  to 
•continue  to  certify  such  a  question  to  the  Su- 
preme Court  every  time  a  party  may  seek  to 
raise  it*' 

See  Cox  v.  State,  19  Ga.  App.  289,  91  S.  E. 
422;  Atkins  v.  State,  7  Ga.  App.  202,  66  S. 
B.  479;    Tllton  v.  State,  5  Ga.  App.  60,  62 

«.  B.  651. 

The  section  of  the  Constitution  of  this 
state,  which  the  applicant  In  his  assignment 
of  error  refers  to,  has  been  construed  by  the 
Supreme  Court  of  Georgia  as  being  a  limita- 
tion upon  legislative  authority.  See  Whltten 
V.  State,  47  Ga.  301 ;  Plain  v.  State,  60  Ga. 
284;  Loeb  v.  Jennings,  133  Ga.  796,  67  S.  E. 
101, 18  Ann.  Cas.  376;  Allen  v.  Jennings,  134 
Ga.  338,  67  S.  B.  883.  This  clause  of  the  Con- 
stitution having  "been  construed  by  the 
Supreme  Court  as  having  a  certain  meaning 
and  Intendment,  and  such  fixed  judicial  con- 
struction Is  unchallenged,  [and  as]  there  is 
still  no  question  raised  as  to  the  construction 
of  a  clause  of  the  Constitution,"  a  question  is 
presented  in  the  bill  of  exceptions  for  de- 
termination by  this  court  That  this  court 
would  be  compelled,  upon  an  inquiry  into  the 
merits  of  the  question  presented  by  this  as- 
signment of  error,  to  decide  against  the  ap- 
plicant's contention,  does  not  affect  his  right, 
under  the  repeated  rulings  of  the  Supreme 
Court  and  of  this  court,  to  have  his  bill  of 
exceptions  certified  and  the  case  brought 
regularly  to  this  court,  where  the  question 
can  be  decided  upon  the  bill  of  exceptions 
flfter  a  hearing,  rather  than  upon  an  appli- 


cation for  mandamus  without  an  opportunity 
to  be  heard. 

The  cases  of  Willis  v.  Felton,  119  Ga.  634, 
46  S.  B.  857,  and  Rawlins  v.  Mitchell,  127 
Ga.  24,  55  S.  E.  958,  relied  upon  in  the  ma- 
jority opinion,  relate  to  a  bill  of  exceptions 
presented  to  the  trial  judge  after  the  casQ 
had  already  been  once  reviewed  in  the  ap- 
pellate court  upon  a  former  bill  of  exceptions. 
Such  cases  have  always  been  regarded  as  ex- 
ceptions to  the  general  rule  requiring  a 
mandamus  to  compel  the  trial  judge  to  cer- 
tify to  a  first  bill  of  exceptions,  when  it 
speaks  the  truth  and  contains  a  valid  assign- 
ment of  error.  The  question  seems  to  me  to 
be  settled  by  Taylor  v.  Reese,  108  Ga.  379, 
33  S.  B.  917,  where  it  was  held  that  upon  a 
presentation  to  the  trial  judge  of  a  first  bill 
of  exceptions,  which  was  true  and  contained 
a  valid  assignment  of  error,  the  court,  with- 
out inquiring  into  the  merits  of  the  question 
presented  by  the  bill  of  exceptions,  would  by 
mandamus  absolute  compel  the  trial  judge 
to  certify  the  same.  This  case  has  never  been 
overruled.  It  was  commented  on  by  the 
Supreme  Court  In  the  opinion  rendered  by 
Mr.  Justice  Cobb  in  Rawlins  v.  Mitchell, 
supra.    Justice  Cobb  there  said: 

"When  a  case  has  been  tried  in  the  superior 
court  and  a  verdict  rendered  therein,  the  losing 
party  is  entitled  to  make  a  motion  for  a  new 
trial,  and  to  bring  to  this  court  for  review  the 
decision    of   the   judge   overruling   the   motion. 

•  •  •  When  a  bill  of  ezceptionsi  in  such 
cases,  is  tendered  to  the  judge,  and  the  aver- 
ments therein  are  true,  it  is  the  duty  of  the  judge 
to  certify  the  same,  in  order  that  the  case  may 
be  brought  to  this  court  according  to  the  usual 
practice  governing  such  matters.  When  in  such 
a  case  the  judge  refuses  to  certify  the  bill  of 
exceptions,  and  an  application  for  mandamus  is 
made  to  this  court  to  compel  him  to  certify  the 
same,  the  only  question  that  will  be  determined 
on  such  application  is  whether  the  bill  of  ex- 
ceptions is  in  due  form  and  it  is  shown  by  the 
petition  for  mandamus  that  the  averments  there- 
in are  true.  The  merits  of  the  assignments  of 
error  therein  will  not  be  dealt  with^.  In  such  . 
cases  it  is  immaterial  whether  the  assignments 
of  error  are  meritorious.  The  case  must  reach 
the    Supreme    Court    in    the    ordinary    Way. 

•  ♦  ♦  It  will  be  seen  that  there  are  two 
classes  of  cases  relating  to  the  duty  and  author- 
ity of  this  court  upon  an  application  for  man- 
damus to  compel  the  judge  to  <*ertify  to  a  bill 
of  exceptions.  If  it  is  the  first  bill  of  exceptions 
after  verdict  the  merits  of  the  oase  will  not  be 
considered  upon  the  application  for  mandamus. 

•  ♦  ♦  The  case  now  under  consideration  is 
not  a  case  of  the  first  bill  of  exceptions  after 
verdict.  ♦  •  •  But  it  is  to  a  mliug  relating 
to  a  motion  to  set  aside  a  judgment  made  after 
the  term  at  which  the  judgment  was  rendered, 
but  within  three  years  from  the  date  of  the 
judgment  Shall  a  case  of  this  character  be 
classed  with  those  which  are  embraced  in  the 
rule  in  Taylor  v.  Reese,  supra,  or  shall  it  be 
classed  with  those  embraced  in  the  rule  laid 
down  in  Malone  v.  Hopkins,  supra  [49  Ga.  221], 
and  the  numerous  cases  following  it?  The  rea- 
son at  the  foundation  of  the  latter  class  of  cases 
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is  undonbtedly  that  there  most  be  a  terminatioii 
of  a  criminal  case ;  and  while  no  party  wiU  be 
deprived  of  a  hearinsr  on  the  merits  of  his  case, 
no  matter  what  may  be  its  character,  whether 
an  extraordinary  motion  for  new  trial,  motion 
to  set  aside  judgment,  or  other  proceeding  after 
▼erdict,  the  judge  of  the  superior  court  will  not 
be  compelled  to  certify  a  bill  of  exceptions  in 
such  proceeding,  unless  it  is  made  to  appear  to 
this  court  that  the  applicant  has  been  denied 
some  right  guaranteed  to  him  by  law. 


»» 


The  case  of  Malone  ▼.  Hopkins,  49  Ga. 
221,  was  a  case  where  the  trial  judge  re- 
fused to  certify  to  a  bill  of  exceptions  com- 
plaining of  a  ruling  upon  an  extraordinary 
motion  for  new  trial.  When  brought  to  the 
Supreme  Court  upon  application  for  manda- 
mus, a  mandamus  was  refused.  In  the  case 
of  Rawlins  t.  Mitchell,  supra,  just  quoted 
from,  three  of  the  Justices,  while  concurring, 
stated  obiter  that  in  their  opinion: 

''It  is  not  an  arbitrary  and  invariable  rule  that 
this  court  will  by  mandamus  compel  the  signing 
even  of  a  first  bill  of  exceptions." 

Be  that  as  it  may,  the  doctrine  of  Taylor  ▼. 
Reese,  as  above  stated,  has  not  been  over- 
ruled. In  my  opinion  the  doctrine  there  laid 
down  controls  the  case  now  before  us. 

Whether  or  not  there  appears  to  be  any 
merit  in  the  questions  raised  in  the  bill  of 
exceptions  exhibited  to  us  in  this  case,  I  do 
not  think  that  we  should  close  the  door  of 
this  court  in  the  face  of  the  applicant,  and 
deny  to  him  the' privilege  of  at  least  one  hear- 
ing on  the  merits  of  the  questions  presented 
in  his  bill  of  exceptions,  after  a  proper  certi- 
fication thereof,  and  upon  its  being  regularly 
submitted  to  this  court.  The  doors  of  courts 
are  supposed  to  be  open,  not  barred. 

Even  though,  under  the  law  as  at  present 
announced,  the  contention  of  the  applicant 
may  not  be  meritorious,  he  unquestionably 
has  the  right  to  a  hearing,  wherein  he  can 
seek  to  have  overruled  the  decisions  which 
confront  hink  The  latter  can  be  accom- 
plished only  upon  a  review  on  a  bill  of  excep- 
tions regularly  bringing  the  case  up.  It  can- 
not be  done  on  an  application  for  a  manda- 
mus to  compel  the  signing  of  the  bill  of  ex- 
ceptions. 

Wliile  it  would  be  a  great  relief  to  this 
court,  could  we  refuse  to  grant  a  mandamus 
absolute  in  any  case  where  the  questions 
raised  in  the  bill  of  exceptions  were  pal- 
pably without  merit,  yet  under  the  liberal 
practice  obtaining  in  this  state,  allowing  an 
appeal  to  this  court  as  a  matter  of  right  to 
every  litigant  cast  in  the  court  below,  it 
would  seem  that  we  should  not  refuse,  ex- 
cept in  extraordinary  cases,  to  allow  a  los- 
ing party,  upon  his  first  complaint  of  a  de- 
cision of  the  court  below,  the  right  to  regu- 
larly come  to  this  court  and  have  his  case 
here  once  reviewed.  Such  relief  should  be 
granted  by  legislation,  rather  than  by  a  re- 


fusal on  our  part  to  issue  a  mandamus  fd- 
the  purpose  of  having  certified  a  bill  of  ei- 
ceptions  which  presents  no  meritorious  ques^* 
tion  for  our  review. 

For  the  above  reasons  I  feel  constrained 
to  hold  that  a  mandamus  absolute  should  be 
granted,  and  therefore  must  dissent  from  the 
judgment  denying  it. 


(23  Ga.  App.  46S) 

McCORKBL  v.  FIRST  NAT.  BANK  OF 
STATESBORO  et  al. 

FIRST  NAT.  BANK  OF  STATESBORO  et  aL 

V.  McCORKBL. 

(Nob.  9817,  9821.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1S»  1919.    Rehearing  Denied 

Feb.  27,  1919.) 

(SyUdbua  hy  the  Court.) 

1.  Chabob  of  Court— Tbial—Instbuctior— 
Request. 

None  of  the  excerpts  from  the  charge,  when 
considered  in  the  light  of  the  evidence  and  the 
entire  charge,  are  erroneous  for  any  of  the  rea- 
sons assigned. 

2.  New  Trial  ^=s>40(4)-— Grounds— RxFuaA^L 
OF  Instruction— Request. 

The  ground  of  the  motion  for  a  new  trial, 
which  excepts  to  the  failure  of  the  court  to  give 
certain  specific  instructions  to  the  jury,  is 
without  merit.  The  charge  given  covered  the 
particular  issue,  and,  if  more  specific  instruc- 
tions were  desired  thereon,  a  proper  and  time- 
ly written  request  therefor  should  have  been 
made. 

3.   SUFFIOISnOT  OF  EJVIDENCB. 

The  verdict  was  authorized  by  the  evidence. 

Brror  from  City  Court  of  Statesboro ;  Rem- 
er  Proctor,  Judge. 

Action  between  A.  C.  McCorkel  and  the 
First  National  Bank  of  Statesboro  and  oth- 
ers. From  the  judgment,  the  former  excepts 
and  brings  error,  and  the  latter  takes  a 
cross-bill  of  exceptions.  AfiHrmed  on  main 
bill  of  exceptions,  and  cross-bill  ot  excep- 
tions dismissed. 

Johnston  &  Cone,  of  Statesboro,  for  plain- 
tiff in  error. 

Brannen  &  Booth,  Anderson  ft  Jones,  Deal 
ft  Renfroe,  and  Hunter  ft  Jones,  all  of  States- 
boro, for  defendants  in  error. 

BLOOD  WORTH,  J.  Judgment  afiOrmed  on 
the  main  bill  of  exceptions.  Cross-bill  dis- 
missed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 
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(23  GflL  App.  421) 

METROPOLITAN  MFB  INS.  CO.  ▼.  THOMP- 
SON.    (No.  ©710.) 

(Court  of  Appeals  of  Georgia,  Dmsion  No.  2. 

Feb.  12, 1919.) 

(ByUahuM  by  the  Court.) 

1.  Witnesses   ^=>148—Oompetenct— Trans- 
action WITH  Decedent. 

Plaintiff's  suit  not  having  been  instituted 
by  an  indorsee,  assignee,  transferee,  or  the  per- 
sonal representatiye,  of  a  deceased  person,  it 
was  error  to  exclude  the  testimony  of  a  wit- 
ness for  the  defendant  upon  the  ground  that 
his  testimony  purported  to  be  as  to  transac- 
tions or  communications  with  a  deceased  per- 
son. Cody  y.  First  National  Bank,  108  Ga. 
789,  30  S.  E.  281  (3).  It  was  also  error  to  ex- 
clude this  testimony  on  the  other  grounds  in- 
terposed. 

2.  EiXCLUSION   OV   EVXDENCB— DIBSOTBD   YeB- 

diot. 

The  testimony  offered  by  the  defendant  was 
relevant  to  the  issue,  and  the  court  erred  in 
excluding  it  and  directing  a  verdict  for  the 
plaintiff. 

8.  Law  of  Gasb. 

The  law  of  this  case  was  settled  by  this 
court  when  the  case  was  here  before.  Metro- 
politan life  Ins.  Co.  v.  ThompsoUf  20  C^.  App. 
706,  93  S.  E.  299. 

Error  f r<wn  City  Court  of  Waycross ;  J.  L. 
Crawley,  Judge. 

Action  by  Mrs.  H.  M.  Thompson  against 
the  Metropolitan  Life  Insurance  Company. 
Judgment  for  plaintiff  upon  a  directed  ver- 
dict, and  defendant  brings'  error.    Reversed. 

See,  also,  20  Ga.  App.  706,  93  S.  E.  299. 

Parks  &  Reed,  of  Waycross,  for  plaintiff  in 
error. 

Parker  &  Parker,  of  Waycross,  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  reversed. 

BROTLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(2S  Oa.  Am>.    453) 

MEANS  V.  AMERICAN  BONDING  CO.  OP 
BALTIMORE.     (No.  9738.) 

(Ourt  of  Appeals  of  Georgia,  Division  No.  2. 

S^b.  18, 1919.) 

(ByUabuB  hy  ike  Court.) 

1.   GUABDIAN      AND      WaBD      ^=>177— BOND— 

Sxtbett'b  Petition  fob  Dischabge— Suffi- 
ciency. 

The  ooort  did  not  err  in  overruling  the  de- 
mnrrer,  or  in  failing  to  instruct  the  jury  as  re- 
quested by  counsel  for  the  defendant,  or  in  there- 
after directing  a  verdict  for  the  plaintiff. 


(Additional  8yttabu9  hy  Editorial  Staff.) 

2.  Guabdian  and  Wabd  ^5»177— Bond— Dis- 

chabgb  of  Subett— "Ant  Misconduct  of 

His  Pbincipal  in  the  Dischabqe  of  His 

Tbust"— "Fob  Any  Otheb  Reason  to  Show 

His  Desibe  to  be  Relieved." 

Under  Civ.  CJode  1910,  S  3052,  permitting 

surety  on  guardian's  bond  to  be  discharged  on 

complaint  of  "any  misconduct  of  his  principal  in 

the  discharge  of  his  trust,"  or  "for  any  other 

reason  ^ow  his  desire  to  be  relieved,"  former 

term  exhausts  all  mismanagement  of  estate  or 

nonperformance  of  duties,  and  following  term 

relates  to  some  other  ground  of  relief,  not  ejus- 

dem  generis. 

Error  from  Superior  Court,  Houston  CJoun- 
ty;    E.  D.  Graham,  Judge. 

Petition  by  the  American  Bonding  Com- 
pany of  Baltimore  for  its  discharge  from 
liability  on  the  bond  of  L.  M.  Means,  guard- 
Ian,  opposed  by  the  guardian.  Guardian's  de^ 
murrer  to  petition  overruled,  pending  case 
on  appeal  from  court  of  ordinary  to  superior 
court.  From  a  directed  verdict  for  plaintiff, 
defendant  excepts  and  brings  error.  Af- 
firmed. 

The  American  Bonding  Company  present- 
ed a  petition  In  the  court  of  ordinary  of 
Houston  county,  alleging: 

"That  heretofore,  to  wit,  on  the  9th  day  of 
November,  1912,  it  became  surety  upon  a  bond 
in  the  penal  sum  of  ten  thousand  ($10,000)  dol- 
lars, given  by  Lilla  Mae  Means,  as  guardian  of 
the  estate  of  SalUe  Mae  Means,  a  minor,  and 
conditioned  as  required  by  law  for  the  faithful 
performance  of  her  duties  as  guardian.  And 
whereas,  your  said  petitioner  desires  to  be  re- 
leased from  further  liability  by  reason  of  having 
executed  the  -above-mentioned  bond,  as  it  is  ad- 
vised that  the  said  guardian  has  personally  bor- 
rowed the  funds  of  the  estate,  and  although  the 
said  guardian  has  offered  to  secure  said  loan 
by  executing  a  real  estate  mortgage,  your  said 
petitioner  does  not  believe  this  is  a  proper  in- 
vestment for  trust  funds." 

The  petition  was  amended  as  follows:    • 

"That  said  Mrs.  I/illa  Mae  Means  used  her 
ward's  money  In  paying  the  purchase  price  of 
certain  lands,  the  title  to  which  she  took  in  her 
own  name,  and  not  in  the  name  of  her  said 
ward,  and  that  said  I/iUa  Mae  Means  appropri- 
ated to  her  own  use  the  funds  of  her  said 
ward." 

To  the  petition  a  demurrer  was  filed  as 
follows: 

''Because  said  petition  does  not  allege  any 
misconduct  of  respondent  as  guardian  in  the 
discharge  of  her  duties,  nor  set  forth  any  other 
reason  which  in  law  entitles  petitioner  to  be  re- 
lieved as  surety  on  respondent's  bond  as  guard- 
ian. Because  it  is  not  alleged  that  respondent 
has  mismanaged  or  wasted  the  estate  of  her  said 
ward,  nor  is  it  alleged  that  respondent  is  not 
amply  solvent,  nor  Is  it  alleged  that  the  estate 
of  said  ward  Is  in  jeopardy  or  at  all  liable  to  be 
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wasted,  depreciated,  or  diminished  by  any  act 
or  conduct  on  fhe  part  of  respondent." 

While  the  case  was  pending  in  the  superior 
court  on  appeal,  the  Judge  presiding  over- 
ruled the  demurrer  to  the  petition. 

The  answer  of  defendant  contained  the 
following: 

''Respondent  admits  that  she  has  personally 
borrowed  the  funds  of  the  estate  of  her  said 
ward,  and  has  secured  the  payment  of  said  loan 
by  executing  to  herself  as  guardian  a  promissory 
note,  secured  by  a  mortgage  on  real  estate  situ- 
ated in  said  county,  of  the  market  value  suffi- 
cient to  amply  secure  said  loan,  and  she  says 
that  under  all  the  circumstances  said  investment 
is  safe  and  to  the  best  interest  of  her  said  ward. 
For  further  answer  respondent  says  that  the 
estate  of  her  said  ward  was  in  cash  money,  and 
by  depositing  the  same  in  a  savings  bank,  or 
making  a  time  deposit  thereof  in  a  bank  on  a 
certificate  of  deposit,  she  was  unable  to  earn  for 
her  said  ward  more  than  4  per  cent,  per  annum, 
and  that  very  little,  if  any,  more  than  such  per 
cent,  could  be  obtained  for  said  money  when  in- 
vested in  bonds  specified  in  the  Code  of  Georgia 
for  investment  of  trust  funds.  That  respondent 
is  a  widow,  and  her  said  ward  is  her  only  child 
and  sole  heir  at  law.  Respondent  owns  in  her 
own  right  698  acres  of  farm  lands  in  said  Hous- 
ton county,  Ga.,  of  the  fair  market  value  of 
fifteen  or  twenty  thousand  dollars.  She  likewise 
owns  two  houses  and  lots  in  Elko,  said  county, 
of  the  value  of  $3,000,  and  a  storehouse  and 
lot  in  Elko,  of  the  value  of  $500,  and  six  town 
lots  in  the  town  of  Elko,  of  the  value  of  $150. 
That  respondent  owns  personal  property  of 
greater  value  than  all  of  her  debts  and  liabili- 
ties, except  her  debt  and  liability  to  her  said 
ward.  That  there  was  a  balance  due  of  $5,000 
on  the  purchase  price  of  her  farm  lands,  and  it 
was  greatly  to  her  interest  and  to  the  interest 
of  her  ward,  as  her  sole  heir  at  law,  that  she 
keep  and  hold  said  farm  lands,  which  have 
greatly  increased  in  value  since  she  purchased 
them,  and  which  lands  will  continue  to  increase 
in  value  in  respondent's  judgment  and  belief. 
Respondent  deemed  it  to  the  best  interest  of  her 
said  ward,  considering  the  estate  of  the  ward 
only,  and  also  considering  the  interest  of  her 
said  ward  as  respondent's  sole  heir  at  law,  to 
use  her  ward's  money  in  payment  of  the  balance 
of  the  purchase  price  of  said  farm  lands,  and 
she  did  use  the  same  for  said  purpose,  and  there- 
by became  indebted  and  liable  to  her  said  ward 
for  said  money,  for  the  use  of  which  respond- 
ent has  paid  to  said  ward  interest  at  the  rate  of 
7  per  cent  per  annum,  thereby  greatly  increas- 
ing the  income  of  her  said  ward  and  preserving 
an  estate  in  realty  of  large  value  for  the  benefit 
of  said  ward  as  respondent's  sole  heir  at  law. 
Although  respondent  is  amply  solvent,  owning 
realty  of  the  value  of  at  least  twenty  thousand 
dollars,  respondent  as  an  individual  has  execut- 
ed to  herself  as  guardian  of  her  said  ward  a 
mortgage  on  a  lot  of  land  containing  two  hun- 
dred seven  and  one-tenth  (207.1)  acres,  being 
part  of  the  lands  in  said  Houston  county,  to 
secure  the  estate  of  her  said  ward ;  said  lands 
so  mortgaged  being  of  greater  value  than  the 
estate  of  her  said  ward.  Save  and  except  the 
mortgage  to  secure  the  estate  of  her  said  ward, 
18  aforesaid,  respondent's  individual  estate  in 
the  lands  and  tenements  aforesaid  is  absolutely 


free  and  unincumbered.  Respondent  further 
says  that  she  has  not  been  guilty  of  any  mis- 
conduct in  the  discharge  of  her  duties  as  guard- 
ian ;  that  she  has  not  wasted,  nor  mismanaged 
the  estate  of  her  ward;  has  kept  and  is  now 
keeping  and  will  keep  the  estate  of  her  said 
ward  safely  and  account  for  the  same  according 
to  law  and  as  in  duty  bound;  and  that  there  is 
no  lawful  reason  authorizing  her  surety  to  de- 
sire to  be  relieved,  or  authorizing  her  surety  to 
be  relieved,  as  surety  on  her  bond  as  guardian.'^ 

The  bill  of  exceptions  shows  that  upon  the 
trial  of  the  case — 

"the  plaintiff  put  in  evidence  the  defendant's 
answer  to  said  petition,  which  said  answer  is  a 
part  of  the  record  in  said  case,  and  then  and 
there  admitted  in  judido  in  open  court  the  truth 
of  all  of  the  facts  set  forth  in  the  defendant's 
said  answer,  and  waived  proof  of  the  facts  al- 
leged by  the  defendant  in  her  said  answer,  and 
said  case  was  submitted  to  the  court  and  jury  on 
the  pleadings  and  the  admission  in  judido  afore- 
said. Thereupon  the  plaintiff  moved  the  court 
to  direct  a  verdict  in  its  behalf,  and  the  defend- 
ant submitted  to  the  court  in  writing  certain 
requests  to  charge  the  jury  as  hereiziafter  set 
out" 

The  trial  judge  refused  to  submit  the  caBe^ 
to  the  jury  and  give  in  charge  the  requests  to 
charge  as  made  by  defendant,  and  directed  a 
verdict  for  the  plaintiff,  and  defendant  ex- 
cepted. 

John  P.  Ross,  of  Macon,  and  Bf.  Kqiisb,  of 

Perry,  for  plaintifF  In  error. 

Hardeman,  Jones,  Park  &  Johnston  and 
R,  Curd,  all  of  Macon,  for  defendant  in  error. 

BLOODWORTH,  J.  (after  stating  the  facts 
as  above).  [1]  The  court  neither  erred  in 
overruling  the  demurrer,  nor  in  failing  ta 
submit  the  case  to  the  jury  and  give  instruc- 
tions to  them  requested  by  counsel  for  de- 
fendant, nor  in  directing  a  verdict  for  the 
plaintiff.  Section  3052  of  the  Civil  Code 
(1910)  is  in  part  as  follows: 

"The  surety  of  any  guardian  on  his  bond,  or,  if 
dead,  his  representative,  may  at  any  time  make 
complaint  to  the  ordinary  of  any  misconduct 
of  his  principal  in  the  discharge  of  his  trust, 
or  for  any  other  reason  show  his  desire  to  be 
relieved  as  surety ;  thereupon  the  ordinary  shall 
cite  the  guardian  to  appear  at  a  regular  term  of 
the  court,  and  show  cause  why  such  surety  shall 
not  be  discharged;  and  upon  hearing  the  parties 
and  their  evidence,  the  ordinary  may,  at  his  dis- 
cretion, pass  an  order  discharging  such  surety 
from  all  future  liability,  and  requiring  such 
guardian  to  give  new  and  suffident  security  or 
be  discharged  from  his  trust;  sudi  new  sure- 
ties shall  be  liable  for  past  as  wdl  as  future 
waste  or  misconduct  of  the  guardian.  And  such 
discharged  surety  shall  be  relieved  only  from: 
the  time  the  new  security  shall  be  given." 

[2]  Under  the  above  statute,  it  will  be  seen 
that  a  surety  on  a  guardian's  bond  can  ob- 
tain relief  In  two  distinct  contingendes: 
First,  in  case  of  misconduct  of  the  guardian 
in  the  discbarge  of  his  trust;   secondf  wh»^ 
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for  any  other  reason  the  surety  desires  to 
be  relieved.  In  National  Surety  Co.  v.  Mor- 
ris, 111  Ga.  307,  36  S.  B.  690,  presiding  Jua* 
tlce  Samuel  Liunpkln,  said: 

"The  words,  'any  misconduct  of  his  principal 
in  the  discharge  of  his  trust,'  are  obviously  ex- 
haustive of  all  acts,  whether  of  commission  or 
omission,  which  pertain  to  the  guardian's  mis- 
management of  the  estate  or  the  nonperformance 
of  any  of  the  duties  devolving  upon  him  in  his 
office.  It  follows  that  the  words,  'any  other 
reason,'  which  the  surety  may  allege  as  consti- 
tuting the  basis  of  'his  desire  to  be  relieved' 
from  the  bond,  must  relate  to  some  ground  or 
grounds  of  relief  not  ejusdem  generis  with  those 
which  arise  from  the  guardian's  official  miscon- 
duct. Want  of  personal  integrity,  lack  of  busi- 
ness capacity,  extravagant  or  reckless  living, 
indulgence  in  vicious  or  immoral  habits,  crimi- 
nality, and  scores  of  other  things  which  might 
be  suggested,  would  certainly  afford  good  reasons 
for  *a  desire  to  be  relieved  as  surety.' " 

Granting  that  the  estate  of  her  ward  had 
not  suffered  by  her  conduct  in  its  manage- 
ment, still  we  think  her  conduct  as  shown  by 
the  record  was  embraced  in  the  "scores  of 
other  things"  which  Presiding  Justice  Lump- 
kin says  "would  certainly  afford  good  rea- 
sons for  a  desire  to  be  relieved  aa  surety." 
In  Rogers  v.  Dickey,  Guardian,  117  Ga.  819, 
45  S.  E.  71,  the  third  headnote  is  as  follows: 

"Even  for  the  benefit  of  the  beneficiaries,  a 
fiduciary  cannot  hazard  the  trust  fund  in  specu- 
lation, business,  or  any  form  of  investment  not 
authorized  by  the  deed  of  trust,  the  statute,  or 
an  order  of  a  court  of  competent  jurisdiction." 

See,  also,  Venable  y.  Howard,  68  Qa.  167; 
Crawford  y.  Tribble,  69  Ga.  519. 
Judgment  affirmed. 

BR07LES,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 


(2S  Oa.  App.  464) 

HALL  Y.  HILLSIDE  COTTON  MILLS  ct  al. 

(No.  9822.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  18,  1919.) 

(Syllabug  hy  the  Court,) 

Neouoence  ^=»111(3)— Cause  of  Injubt— 
Petitio  n— Dismissal. 

The  plaintiff's  petition,  failing  to  show  that 
the  negligence  of  the  defendants,  as  diarged 
therein,  was  the  cause  of  the  injury  sued  for, 
set  forth  no  cause  of  action,  and  was  properly 
dismissed  on  demurrer. 

Error  from  City  Court  of  La  Grange;  B. 
T.  Moon,  Judge. 

Action  by  W.  G.  Hall  against  tbe  HiUside 
Cotton  Mills  and  others.  From  Judgment 
dtsmlsslng  the  action  on  demurrer  to  the  pe- 
tition, plaintiff  brings  error.    Affirmed. 


E.  A.  Jones,  of  La  Grange,  for  plaintiff  In 
error. 

Hatton  Lovejoy  and  A.  H.  Thompson,  both 
of  La  Grange,  and  Frank  U.  Garrard  and  A. 
S.  Bradley,  both  of  Columbus,  for  defendants 
in  error. 

STEPHENS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(23  Ga.  App.  480) 
CORLEY  V.  STATE.     (No.  9882.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  26,  1919.) 

1.  Intoxicating  Liquors  ®=>173— Offenses 
—Keeping  Liquob  for  Salbl. 

Under  the  present  prohibition  laws  of  this 
state  there  is  no  independent  crime  of  keeping 
for  sale  intoxicating  liquors,  as  separate  and 
distinct,  from  the  crime  of  having,  controlling, 
and  possessing  such  liquors. 

2.  (Triminal  Law  ^=^395  —  Evidence  Ob- 
tained BT  Unlawful  Seizure  —  Admissi- 
bility. 

"Articles  taken  from  the  person  or  premises 
of  the  accused,  tending  to  establish  his  guilt  of 
the  offense  of  which  he  is  charged,  are  admissi- 
ble in  evidence  against  him,  notwithstanding  the 
articles  were  discovered  by  an  unlawful  search 
and  seizure." 

Error  from  Superior  Court,  Crawford 
County;  H.  A.  Mathews,  Judge. 

C.  E.  Corley  was  convicted  of  an  offense 
under  the  prohibitory  law,  and  brings  error. 
Affirmed  with  directions. 

Jno.  R.  Cooper,  of  Macon,  for  plaintiff  in 
error. 

John  P.  Ross,  Sol.  Gen.,  of  Macon,  for  the 
State. 

BLOODWORTH,  J.  1.  Def«idant  was 
tried  under  an  Indictment  containing  two 
counta  The  charge  of  the  court  restricted 
the  Jury  to  the  consideration  of  the  first 
count,  which  alleged  that  the  defendant  did 
"have,  control,  and  possess  intoxicating  liq- 
uors,'' and  that  portion  of  the  second  count 
which  alleged  that  he  did  "keep  for  sale 
alcoholic  liquors."  Section  1  of  the  act  of 
the  General  Assembly  passed  at  the  extraor- 
dinary '  session  in  1917  (Acts  Ex.  Sess. 
March,  1917,  p.  8)  names  the  following  liq- 
uors: 


"Any  spirituous,  vinous,  malted,  fermented  or 
intoxicating  liquors,  or  any  of  the  prohibited 
liquors  or  beverages,  as  are  defined  in  the  act 
approved  November  17,  1915,  being  'An  act  to 
make  clearer  and  more  certain'  the  prohilHtion 
laws  of  this  state,  etc.,  or  any  alcoholic  com- 
pound or  malt  or  liquors  whether  intended  for 
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6everage  purposes  or  not,  but  whidi  can  be 
diluted,  and  when  so  diluted  may  be  used  as  a 
beverage  and  will  produce  intoxication" 

— and  then  proyides  that: 

''It  shall  be  unlawful  for  any  corporation, 
firm,  person  or  individual  •  •  •  to  have, 
control  or  possess,  in  this  state,  any  of  said 
enumerated  liquors  or  beverages  whether  in- 
tended for  personal  use  or  otherwise." 

[1]  The  wards,  **whether  intended  for  per- 
sonal use  or  otherwise,"  are  exclusive,  and, 
no  matter  for  what  p-urpose  intended,  it  la 
unlawful  for  any  person  to  "have,  control  or 
possess"  any  of  the  liquors  enumerated  In 
said  aectioa;  and,  where  an  indictment 
charges  that  such  liquors  were  kept  for  sale, 
the  words  "for  sale"  may  be  stricken  as  Im- 
material, as  they  are  not  "descriptive  of  the 
identity  of  that  which  is  legally  essential  to 
the  claim  or  charge."  This  being  true,  the 
two  counts  of  the  Indictment  were  practically 
the  same.  Under  the  present  prohibition 
laws  of  this  state  there  is  no  Independent 
crime  of  keeping  for  sale  Intoxicating  liquors, 
as  separate  and  distinct  from  the  crime  of 
having,  controlling,  and  possessing  such  liq- 
uors. From  the  above  It  will  toe  seen  that 
the  two  counts  under  which  the  defendant 
was  tried  charged  the  commission  of  one 
offense  in  two  different  ways.  Section  1  of 
the  act  of  1917,  supra,  making  it  a  misde- 
meanor to  have,  control,  or  possess  intoxicat- 
ing liquors,  is  so  general  in  its  terms  that  It 
wnbraces  the  crime  of  keeping  for  sale,  as 
provided  by  section  2  of  the  act  passed  at 
the  extraordinary  session  of  1915.  See  Acts 
Ex.  Sess.  1915.  p.  80.  |  2.  Although  the  Judge 
told  the  Jury  that  the  charge  In  one  of  these 
counts  embraced  the  charge  in  the  other,  he 
also  told  them  that  they  could  convict  on  both 
counts  of  the  indictment,  and  they  returned 
a  general  verdict  of  guilty;  and,  while  the 
Judge  Imposed  only  one  sentence,  in  imposing 
it  he  may  have  taken  Into  consideration  the 
fact  that  the  verdict  was  on  both  counts,  and 
made  the  sentence  hearler  for  that  reason. 
Though  convicted  on  two  counts,  he  was  con- 
victed of  but  one  crime.  The  defendant  made 
no  statement,  and  the  evidence  for  the  state 
absolutely  demanded  a  yerdict  of  guilty  of 
* 'having,  possessing  and  controlling  intoxicat- 
ing liquors."  It  is  therefore  ordered  that  the 
judgment  be  aifirmed,  with  the  direction  that 
the  trial  Judge  may,  in  his  discretion,  re- 
sentence the  defendant  as  having  been  con- 
victed under  the  first  count  only  of  the  indict- 
ment. 

[2]  2.  The  court  did  not  err  in  allowing 
evidence  as  to  the  whisky  found  at  the  home 
of  the  defendant,  the  objection  to  the  in- 
troduction of  the  said  evidence  being  that  the 
same  "was  the  fruits  of  an  illegal  search  and 
•seizure,"  and  on  the  ground  tnat  the  witness 
-'liad  not  seen  the  defendant  commit  any 


crime  in  his  presence,  and  he  had  no  seaicb 
warrant  to  search  his  home,  and  It  is  in  con- 
travention of  both  the  state  and  federal  Con- 
stitutions." "Articles  taken  from  the  person 
or  premises  of  the  accused,  tending  to  estab- 
lish his  guilt  of  the  offense  of  which  he  ia 
charged,  are  admissible  in  evidence  against 
him,  notwithstanding  the  articles  wen  dis- 
covered by  an  unlawful  search  and  s^zure; 
and  this  rule  of  evidence  is  not  violative  of 
the  constitutional  prohibition  of  unreasonable 
searches  and  seizures.  The  ruling  in  the 
case  of  Williams  v.  State,  100  Ga.  611  [28  S. 
E.  624.  89  Ia  R.  A.  269],  does  not  conflict  wlfli 
that  of  Evans  v.  State.  106  Ga.  519  [32  S.  B. 
659,  71  Am.  St  Rep.  276],  as  is  clearly  pointed 
out  in  Duren  r.  ThomasvUle,  125  Ga.  1  [53 
S.  B.  814]."  Calhoun  t.  State,  144  Ga.  679, 
87  S.  B.  898  (2).  See,  also,  Calhoun  y.  State, 
17  Ga.  App.  705,  88  S.  B.  686;  Smith  ▼.  SUte, 
17  Ga.  App.  693,  88  S.  B.  42. 
Judgment  affirmed,  with  direction. 

BROTI4BS,   P.   J.,   and    STEPHENS,   J, 
concur. 


(28  Ga.  App.441) 

FIRST  NAT.  BANK  OP  COLQUITT  t. 
MILLER     (No.  9687.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

Feb.  18,  1919.) 

(ByttaluM  hy  the  Court.) 

1.  Evidence    «=»34— Pleading    «=»193(5)— 
Judicial  Notice— -DsifuluacB. 

''As  courts  must  take  Judicial  notice  of  gen- 
eral laws  of  the  United  States,  defendant's 
claim,  depending  on  such  a  law,  as  the  com- 
plaint does  not  set  out  a  cause  of  action,  is 
properly  raised  by  demurrer.' 


tt 


2.  Banks  and  Banking  ^=^251,  253— Cash- 
ier OF  National  Bank— TkBM  of  Office— 
Salabt— Dismissal. 

Under  the  National  Bank  Act,  cashiers  of 
national  banks  hold  their  office  subject  to  dis- 
missal at  the  pleasure  of  the  board  of  direc- 
tors. 

(a)  Where  the  cashier  of  a  national  bank  is 
elected  for  a  fixed  time,  and  is  dismissed  prior 
to  the  expiration  of  the  period  for  which  he  was 
employed,  he  cannot  recover  his  wages  for  the 
unexpired  period,  even  though  dismissed  with- 
out a  cause. 

Brror  from  City  Court  of  Miller  County; 
Ben  Bl  Tomlpseed,  Judga 

Suit  by  J.  m:  Miller  against  the  rirst 
National  Bank  of  Colquitt.  General  demur- 
rer to  petition  overruled,  and  defendant  ex- 
cepts and  brings  error.    Reversed. 

N.  Im  Stapleton  and  P.  D.  Ridi,  both  of 
Colquitt,  for  plaintiff  in  error. 

B.  B.  Bush,  of  Tucson,  Alls.,  and  B.  W. 
Fortson,  of  Arlington,  f(Hr  defendant  in  ecror. 


^s>Por  other  caiM  see  same  topio  and  KB7-NUMBER  in  all  Key-Numbered  Digeete  and  Indexw 
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BliOODWORTH,  J.  Plaintiff  sued  the 
First  National  Bank  of  Colquitt,  alleging: 

That  it  **iB  a  corporation  organised  under  and 
by  Tirtue  of  the  laws  of  the  United  States'*; 
that  plaintiif  was  "employed  by  said  bank  by 
and  through  its  board  of  directors  to  serve  them 
in  the  capacity  of  cashier  for  the  year  1917"; 
that  "he  served  as  such  cashier  and  performed 
all  the  duties  of  such  cashier,  as  he  was  employ- 
ed to  do,  until  a  few  day  before  June  1,  1917, 
at  which  time  he  was  discharged  by  said  bank 
without  any  legal  cause  or  right,  but  that  said 
bank  paid  your  petitioner  for  services  rendered 
up  to  June  1,  1917" ;  that  "since  June  1, 1917, 
and  up  to  ONctober  1,  1917,  he  has  made  con- 
tinuing tender  of  his  services  to  said  bank"; 
that  "during  said  four  mouths  he  has  been  out 
of  employment  through  no  fault  of  his,  but  on 
account  of  the  illegal  breaking  of  the  contract 
by  said  bank." 

Plaintiff  prayed  for  judgment  for  the 
amount  of  his  services  for  four  months.  A 
general  demurrer  to  the  i)etition  was  over- 
ruled, and  the  defendant  excepted. 

[1]  1.  Defendant  in  error  insists  that  the 
question  at  issue  should  have  been  raised 
by  sgoecial  plea  and  not  by  demurrer.  This 
contention  Is  without  merit.  In  Case  v. 
First  National  Bank  of  the  City  of  Brook- 
lyn, 69  Misc.  Rep.  269,  109  N.  Y.  Supp.  1119. 
where  practically  the  same  question  was  at 
issue,  the  first  headnote  is  as  follows: 


M 


'As  courts  must  take  judicial  notice  of  gen- 
eral laws  of  the  United  States,  defendant's 
claim,  depending  on  such  a  law,  as  the  com- 
plaint does  not  state  a  cause  of  action,  is  prop- 
erly raised  by  demurrer.*' 

[2]  2.  Under  the  pleadings  in  this  case, 
the  qnestion  to  be  determined  is  whether  a 
cashier  of  a  national  bank,  who  is  employed 
for  a  year  and  discharged  before  the  expi- 
ration thereof,  can  recover  this  salary  from 
the  date  of  his  discharge  to  the  end  of  the 
year,  or  until  he  obtains  employment  prior 
thereto?  The  determination  of  this  question 
turns  upon  the  construction  of  the  following 
section  of  the  United  States  Revised  Stat- 
utes* to  wit: 

"Fifth.  To  elect  or  appoint  directors,  and 
by  its  board  of  directors  to  appoint  a  president, 
Tice  president,  cashier,  and  other  officers,  define 
their  duties,  require  bonds  of  them  and  fix  the 
penalty  thereof,  dismiss  such  officers  or  any 
of  them  at  pleasure,  and  appoint  others  to  fill 
their  places."  Act  June  8,  1864,  c.  106,  |  8, 
13  SUt.  p.  101;  Rev.  St  U.  S.  p.  998,  i  5136 
(U.  S.  Comp.  St.  1901,  pp.  8465,  3456;  U.  S. 
Comp.  St  i  9661). 

From  this  section  it  is  dear  that  a  cashier 
of  a  national  bank  is  an  ''officer'*  thereof. 
In  Harrington  v.  First  National  Bank  of 
Chittenango,  1  Thomp.  ft  0.  (N.  Y.)  361,  the 
headnote  says: 

*'A  national  bank  cannot  hire  one  of  its  of* 
ficen  for  a  specified  time." 


In  Westervelt  v.  Mohrenstecher,  76  Fed. 
118,  22  C.  C.  A.  9a  (34  L.  R.  A.  477),  the  flirst 
and  second  headnotes  are  as  follows: 

"The  office  of  cashier  of  a  national  bank  is 
not  an  annual  office,  but  the  term  of  the  in- 
cumbent continues  until  he  resigns  or  until  he 
is  removed  or  a  successor  is  appointed  by  the 
board  of  directors  of  the  bank. 

"Since  the  national  bank  act  expressly  pro- 
vides that  the  cashier  of  a  national  bank  shall 
hold  his  office  subject  to  the  pleasure  of  the 
board  of  directors,  a  by-law  providing  that  a 
cashier  shall  hold  his  office  for  one  year,  and 
shall  be  elected  annually,  is  nugatory,  as  is  a 
reappointment  in  accordance  with  such  by-law 
at  the  beginning  of  each  year." 

In  the  decision  in  that  case  Circuit  Judge 
Sanborn  said: 

"The  act  of  Congress  under  which  this  bank 
was  organized  provided  that  its  board  of  di- 
rectors might  appoint  a  cashier,  require  bonds 
of  him,  and  fix  the  penalty  thereof,  and  dis- 
miss him  at  pleasure,  and  appoint  another  to 
fill  his  place.  Its  articles  of  association  pro- 
vided that  the  board  might  appoint  a  cashier,  fix 
his  salary,  and  continue  him  in  office,  or  dismiss 
him,  as  in  the  opinion  of  a  majority  of  the  board 
the  interests  of  the  association  might  require. 
It  is  plain  that,  in  the  absence  of  any  other 
regulations,  a  cashier  once  appointed  under  this 
act  of  Congress  and  these  articles  of  association 
would  hold  his  office  until  he  resigned,  or  until 
the  board  of  directors  •  •  •  dismissed  him. 
A  subsequent  appointment  of  the  same  man  to 
the  same  office  would  have  no  more  effect  upon. 
him,  or  upon  the  term  of  his  office,  than  a  sec- 
ond deed  to  tlie  same  property  by  one  who  had 
already  conveyed  it  to  the  same  grantee  would 
have.  The  only  act  of  the  board  of  directors 
that  could  affect  the  tenure  of  his  office,  under 
the  act  of  Congress,  would  be  his  dismissal.  It 
is,  however,  contended  that  the  by-laws  (which 
provided  that  the  cashier  should  be  elected  at 
the  annual  meeting  in  January  in  each  year, 
should  give  a  bond  in  the  sum  of  f  10,000,  and 
should  hold  his  office  for  one  year,  and  until  his 
successor  was  elected  and  qualified)  made  this  an 
annual  office,  and  limited  the  term  of  the  of- 
fice of  this  cashier  to  the  unexpired  portion  of 
the  year  for  which  his  predecessor,  Vieths,  was 
elected.  But  how  could  the  by-laws  of  this 
bank  repeal  or  modify  the  act  of  Congress  and 
the  articles  of  association  under  which  they 
were  enacted?  The  act  of  Congress  expressly 
fixed  the  tenure  of  office  of  the  cashier  of  this 
bank.  It  expressly  provided  that  the  board  of 
directors  might  dismiss  the  cashier  and  cer- 
tain other  officers  'or  any  of  them  at  pleasure 
and  appoint  others  to  fill  their  places.'  It  pro- 
vided that  this  cashier  should  always  hold  his 
office  subject  to  instantaneous  removal  at  the 
pleasure  of  the  board  of  directors.  Nor  is  it 
at  all  probable  that  this  provision  of  the  Na- 
tional Bank  Act  was  inserted  without  purpose 
or  consideration.  Observation  and  experience 
alike  teach  that  it  is  essential  to  the  safety  and 
prosperity  of  banking  institutions  that  the  active 
officers,  to  whose  integrity  and  discretion  the 
moneys  and  property  of  ^the  bank  and  its  cus- 
tomers are  intrusted,  should  be  subject  to  im- 
mediate removal  whenever  the  suspicion  of  faith- 
lessness or  negligence  attaches  to  them.    High 
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credit  is  indispensable  to  the  success  and  pros- 
perity of  a  bank.  Without  it,  customers  can- 
not be  induced  to  deposit  their  moneys.  When 
it  has  once  been  secured,  and  then  declines, 
those  who  have  deposited  demand  their  cash,  the 
income  of  the  bank  dwindles,  and  often  bank- 
ruptcy follows.  It  sometimes  happens  that, 
without  any  justification,  a  suspicion  of  dishon- 
esty or  carelessness  attaches  to  a  cashier  or  a 
president  of  a  bank,  spreads  through  the  com- 
munity in  which  he  lives,  scares  the  deposi- 
tors, and  threatens  immediate  financial  ruin  to 
the  institution.  In  such  a  case  it  is  necessary  to 
the  prosperity  and  success — to  the  very  exist- 
ence—of a  bankingr  institution  that  the  board  of 
directors  should  have  power  to  remove  such  an 
officer,  and  to  put  in  his  place*  another,  in 
whom  the  community  has  confidence.  In  our 
opinion,  the  provision  of  the  act  of  Congress  to 
which  we  have  referred  was  inserted,  ex  indus- 
tria,  to  provide  for  this  very  contingency.  In 
any  event,  it  is  there,  and  it  clearly  provides 
that  the  cashier  of  a  national  bank  may  be  dis- 
missed at  the  pleasure  of  the  board  of  directors, 
and  that  it  may  appoint,  not  the  same  man 
again,  but  another  in  his  place.  National  banks 
are  the  creatures  of  the  act  of  Congress.  Un- 
der familiar  principles  they  have  no  powers  be- 
yond those  expressly  granted,  and  those  fairly 
incidental  thereto.  The  Omaha  Bridge  Cases, 
10  U.  S.  App.  98,  174,  2  O.  C.  A.  174,  51  Fed. 
309;  Union  Pac.  Ry.  Co.  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  2  C.  C.  A.  174,  230,  51  Fed.  309,  316. 
It  follows  from  this  principle  that,  since  the 
act  of  Congress  expressly  provides  that  the 
cashiers  of  national  banks  should  hold  their  of- 
fices subject  to  the  pleasure  of  the  board  of 
directors,  neither  the  bank  nor  its  board  can 
make  time  contracts  or  appointments  in  viola- 
tion of  that  provision.  Harrington  v.  Bank, 
1  Thomp.  &  C.  [N.  Y.]  361;  Boone,  Banking,  | 
353;  Ball,  Banks,  65.  What,  then,  is  the  ef- 
fect of  these  established  rules  upon  the  by-laws 
of  this  bank?  It  is  that  that  part  of  these  by- 
laws which  provides  that  the  cashier  shall  hold 
his  office  for  one  year,  and  that  he  shall  be 
elected  annually,  must  fall,  and  the  cashier  of 
the  bank  must  bold  his  office  under  the  act  of 
Congress,  subject  to  immediate  removal  at  the 
pleasure  of  the  board  of  directors,  until  he  re- 
signs or  is  removed." 

In  the  above  quotation  it  is  distinctly  stat^ 
ed  that: 

"It  is  plain  that,  in  the  absence  of  any  other 
regulations,  a  cashier  once  appointed  under  this 
act  of  Congress  and  these  articles  of  associa- 
tion would  hold  his  office  until  he  resigned,  or 
until  the  board  of  directors  of  the  bank  dis- 
missed him.  •  •  •  The  only  act  of  the  board 
of  directors  that  could  affect  the  tenure  of  his 
office,  under  the  act  of  Congress,  would  be  dis- 
missal. •  •  •  But  how  could  the  by-laws  of 
this  bank  repeal  or  modify  the  act  of  Con- 
gress and  the  articles  of  association  under  which 
they  were  enacted?  The  act  of  Congress  ex- 
pressly fixed  the  tenure  of  office  of  the  cashier 
of  this  bank.  It  expressly  provided  that  the 
board  of  directors  might  dismiss  the  cashier  and 
certain  other  officers  'or  any  of  them  at  pleasure 
and  appoint  others  to  fill  their  places.'  It  pro- 
vided that  this  cashier  should  always  hold  his 
office  subject  to  instantaneous  removal  at  the 


pleasure  of  the  hoard  of  directors,*^     (ItaHci 
ours.) 

The  first  headnote  in  London  r.  City  <^ 
Franklin,  118  Ky.  105  (80  S.  W.  514),  is  atf 
follows: 


*o 


Ky.  St  1903,  S  3619,  providing  that  the 
marshal  and  certain  other  city  officers  shall  be 
appointed  for  a  term  of  two  years  by  the  city 
council,  but  may  be  removed  at  the  pleasure  of 
the  city  council,  does  not  limit  the  power  of 
such  council  to  removals  for  cause  only.*' 

In  the  opinion  of  the  court  which  was  writ- 
ten by  Judge  Hobson,  Is  the  following  (118 
Ky.  108,  80  S.  W.  514): 

"It  is  insisted  for  appellant  that  under  the 
constitutional  provision  officers  of  cities  and 
towns  may  be  only  removed  for  cause,  and  that 
section  3619  of  the  statute,  above  quoted,  must 
be  construed  to  refer  only  to  removals  for  cause, 
or,  if  not  so  construed,  is  unconstitutionaL  The 
language  of  the  statute  is  that  the  officers  named 
may  be  removed  at  the  pleasure  of  the  city  coun- 
cil. These  words  have  a  well-defined  legal  mean- 
ing.- The  right  to  remove  at  pleasure  is  an 
entirely  different  thing  from  the  right  to  remove 
for  cause.  To  hold  that  the  statute  only  au* 
thorizes  the  council  to  remove  for  cause  would 
be  to  deny  the  words  used  by  the  Legislature 
their  ordinary  meaning.    This  cannot  be  done.** 

See,  also,  Rogers  v.  Congleton  (Ky.)  84  S. 
W.  521;  jStebbins  v.  Police  Commission- 
ers of  City  of  Springfield,  196  Mass.  365, 
82  N.  E.  4^;  Commonwealth  v.  McGann 
and  another,  213  Mass.  213,  100  N.  E.  355. 

Applying  the  principles  announced  in  the 
foregoing  cases,  it  is  apparent  that  the  Na- 
tional Banking  Law  gives  to  the  directors  of 
national  banks  the  authority  "at  pleasure" 
and  without  cause  to  dismiss  cashiers  and 
other  officers,  and  all  resolutions  and  by-laws 
of  the  directors  in  conflict  with  this  law  are 
void.  There  is  no  conflict  in  the  decisions 
above  referred  to  and  the  decision  in  Rank- 
in V.  Tygard,  198  Fed.  795,  799,  119  C.  C.  A. 
591,  595.  In  the  opinion  in  that  case  San- 
bom,  Circuit  Judge,  said: 

"An  election  or  appointment  to  an  official  posi- 
tion for  a  fixed  term  is,  it  is  true,  inconsistent 
with  a  removal  during  the  term  without* cause, 
in  the  absence  of  a  precedent  reservation  of  the 
right  to  make  such  a  removal  during  the  term. 
But  an  election  or  appointment  to  the  office  for 
a  specified  term,  subject  to  the  precedent  ex- 
pressed condition  that  the  elective  or  appointive 
power  may  remove  at  will  at  any  time  during 
the  term,  is  consistent  with  such  a  removal  with- 
out cause,  and  it  is  as  much  an  election  or  ap- 
pointment for  a  legal  term  as  an  election  or  ap- 
pointment without  such  a  reservation.  It  is 
an  election  or  appointment  for  a  fixed  term, 
subject  to  recall,  and  the  legal  term  is  tiie  time 
the  person  elected  or  appointed  will  hold  his  of- 
fice if  the  power  to  recall  is  not  exercised.' 


» 


Indeed,  instead  of  being  in  conflict  with 
the  dedsionB  referred  to  above,  it  supports 
them,  and  is  in  thorough  accord  with  what 
is  decided  in  the  instant  case.    The  board  of 
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directors  of  tbe  First  National  Bank  of  Col- 
-qnltt  having  no  authority  to  employ  a  cash- 
ier for  any  fixed  term,  and  the  law  providing 
that  they  could  dismiss  the  cashier  "at  pleas- 
ure," the  petition  set  out  no  cause  of  action, 
and  the  court  erred  In  overruling  the  demur- 
xer  thereto. 

Judgment  reversed. 

BItOYL.ES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(23  Gfk  App.  426) 

ROBINSON  V.  WOODRUFF  MACHINERY 
MFG.  CO.    (No.  9735.) 

•(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  12,  1919.) 

(Syllabus  by  the  Court.) 

X  Sales  «=>429— Notice  of  Defect— Condi- 
tions—Right  OF  Action. 
J.  M.  Robinson  gave  to  Woodruff  Machinery 
Manufacturing  Company  three  notes  for  the 
purchase  price  of  certain  machinery.  Title  to 
Ihe  property  was  reserved  in  the  vendor.  Robin- 
son 'signed  a  separate  agreement,  of  even  date 
veith  the  notes,  containing  the  terms  and  con- 
ditions of  the  sale,  one  clause  of  which  is  as 
follows:  "It  is  hereby  agreed  and  understood  by 
-both  lessor  and  lessee  that  no  complaint  shall 
be  made  by  the  lessee  after  he  has  been  in  the 
possession  of  the  machinery  30  days."  Robin- 
son having  failed  to  pay  the  notes,  an  attach- 
•ment  against  him  was  issued  and  levied  on  the 
property,  and  a  declaration  in  attachment  filed. 
Robinson  filed  a  plea  in  which  he  admitted 
signing  the  notes,  but  denied  indebtedness,  and 
alleged  fraud  and  failure  of  consideration.  The 
case  proceeded  to  trial,  and  a  verdict  in  favor 
of  plaintiff  was  directed  by  the  court  The  bill 
x>f  exceptions  assigns  error  upon  the  direction  of 
the  verdict,  and  upon  the  overruling  of  a  motion 
for  new  trial,  which  was  based  on  the  general 
grounds.  There  was  no  plea  and  no  evidence 
that  Robinson  made  complaint  of  any  kind  in 
reference  to  the  madiinery  prior  to  having  been 
in  possession  thereof  for  30  days.  Under  numer- 
ous decisions  of  our  courts  of  last  resort,  un- 
der the  clause  of  the  contract  above  quoted,  no- 
tice before  the  expiration  of  the  30  days  was  a 
condition  precedent  to  recovery  by  the  defend- 
ant, and  the  trial  judge  properly  directed  the 
verdict  and  overruled  the  motion  for  new  trial. 
See  Ducros  v.  People's  Drug  Store,  21  Ga.  App. 
■636  (b),  94  S.  B.  897 ;  City  of  Moultrie  v.  Sco- 
field's  Sons,  6  Ga.  App.  464,  65  S.  E.  315  (4) ; 
Brooks  Bros.  Lbr.  Go.  v.  Case  Threshing  Ma- 
chine Co.,  136  Ga.  754,  72  S.  B.  40  (2);  Walker 
&  Rogers  v.  Malsby  Co.,  134  Ga.  399,  67  S.  B. 
1039  (1);  Fay  &  Bagan  Co.  v.  Dudley  &  Sons, 
129  Ga.  314,  58  S.  E.  826;  International  Har- 
vester  Co.  v.  Dillon,  126  Ga.  672,  55  S.  E.  1034 ; 
Beasley,  Hallett  &  Co.  v.  Huyett  &  Smith  Mfg. 
Co.,  92  Ga.  273,  18  S.  B.  420. 

2.  Costs  «=»261— Appeal— Delay— Doubt. 

Not  being  fully  convinced  that  this  case  was 
4ippealed  for  delay  only,  the  request  to  tax  plain- 


tiff in  error  10  per  cent,  damages,  as  provided 
by  section  6213  of  ,the  Civil  Code  of  1910,  is  de- 
nied. 

Error  from  City  Court  of  Nashville ;  C.  A. 
Christian,  Judge. 

Suit  by  the  Woodruff  Machinery  Manufac- 
turing Company  against  J.  M.  Robinson,  with 
attachment.  Judgment  for  plaintiff  on  a  di- 
rected verdict,  motion  for  new  trial  over- 
ruled, and  defendant  excepts  and  brings  error. 
Afiirmed. 

J.  W.  Powell,  of  Nashville,  for  plaintiff  in 
error. 

W.  R.  Smith,  of  Nashville,  for  defendant  in 
error. 

BLOODWORTH,   J.     Judgment   affirmed. 

BROYLBS,  P.  J.,  and  STEPHE^^S,  JJ., 
concur. 


(23  Oa.  App.  479) 
WARD  V.  JOHNSON.    (No.  9803.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  26,  1919.) 

(Syllabus  by  the  Court,) 

1.  Liability  or  Husband— Statutes. 

''The  husband  is  bound  to  support  and  main- 
tain his  wife,  and  his  consent  shall  be  presumed 
to  her  agency  in  all  purdiases  of  necessaries 
suitable  to  her  condition  and  habits  of  life, 
made  for  the  use  of  herself  and  the  family.  This 
presumption  may  be  rebutted  by  proof."  Civ. 
Code  1910,  §  2996.  "The  husband  is  bound  for 
necessaries  furnished  to  the  wife  when  separat- 
ed from  him,  subject  to  the  limitations  herein- 
before provided.  If  the  wife  be  living  in  adul- 
tery with  another  man,  the  husband  is  not  lia- 
ble; but  notice  by  the  husband  shall  not  re- 
lieve him  from  liability,  if  his  wife  is  separated 
from  him  by  reason  of  his  own  misconduct; 
if  she  voluntarily  abandons  him  without  suffi- 
cient provocation,  notice  by  the  husband  shall 
relieve  him  of  all  liability  for  necessaries  fur- 
nished to  her."    Civ.  Code  1910,  f  2997. 


2.  Husband  and  Wife  ^=»235(2)— Liabilitt 
FOB  Medioal  Services— Separation— Stat- 
ute. 

Upon  the  trial  of  a  suit  against  a  husband 
for  medical  services  rendered  by  plaintiff  to  de- 
fendant's wife,  evidence  that  before  the  date 
of  the  rendition  of  the  services  by  plaintiff, 
defendant  left  the  state  as  a  fugitive  from  jus- 
tice, carried  his  wife  with  him,  and  that  she 
later  returned  to  the  former  community  and 
lived  upon  land  belonging  to  the  husband,  the 
husband  still  remaining  away,  does  not  neces- 
sarily demand  the  inference  that  the  parties 
wei*e  living  in  a  state  of  separation  as  husband 
and  wife  under  such  circumstances  that  the 
husband  would  not  be  liable  for  necessaries, 
such  as  medical  services  furnish  by  plaintiff  to 
the  wife. 


^9For  other  cases  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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3.  Appeal  ard  Ebbos  es>728(3)  —  Assign- 
lOfiNT  OF  Ebbos— Exclusion  of  Bvidbncs. 

Tlie  assignment  of  error  complaining  of  the 
court's  refusal  to  allow  plaintiff,  while  on  the 
witness  stand,  to  testify  along  certain  lines  set 
out  in  the  assignment  is  too  indefinite  and  de- 
fective to  raise  any  question  for  the  considera- 
tion of  this  court,  It  not  being  shown  therein 
that  any  pertinent  question  was  asked,  and  that 
the  answer  was  ruled  out,  or  that  the  court  was 
informed  at  the  time  what  the  answer  would  be, 
or  that  the  testimony  would  have  benefited  the 
plaintiff  in  error.  Griffin  v.  Henderson,  117  Ga. 
382,  43  S.  E.  712  (2) ;  McKee  v.  Hurst  &  Co., 
21  Ga.  App.  571,  M  S.  E.  886  (1),  and  cases 
there  dted. 

4.  Husband  and  Wife  «=5>235(2)— Medical 
Sebvices  to  Wife— Extension  of  Obedit— 
Sepabation— Questions  fob  Juby. 

Whether  credit  was  extended  to  the  husband 
or  to  the  wife,  and  whether  the  parties  were 
living  in  a  state  of  separation  as  husband  and 
wife  and  under  such  circumstances  as  would 
make  him  liable  for  necessaries  furnished  her, 
were  questions  for  the  jury. 

5.  Ebboneous  Gbantinq  of  Nonsuit. 

The  court  erred  in  granting  a  nonsuit. 

Error  from  City  Court  of  Quitman ;  W.  H. 
Long,  Judge. 

Suit  by  J.  A.  Ward  against  Joe  Johnson. 
Judgment  of  nonsuit,  and  plaintiff  brings 
error.    Reversed. 

Bennet  &  Harrell,  of  Quitman,  for  plain- 
tiff in  error. 

Branch  &  Snow,  of  Quitman,  for  defendant 
in  error. 

STEPHENS,  J.    Judgment  reversed. 

BROYLES,  P.  J.,  and  BLOODWIORTH,  J., 
concur. 


(28  QBk  App.  483T 

CENTRAL  OF  GEORGIA  RT.  CO.  v.  MA- 
CON RY.  &  LIGHT  CO.     (No.  9654.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  27,  1919.) 

(SyllabuM  by  the  Court.) 

Appeal  and  Ebbob   ^=s>1099(7)— Fobmeb  Dx- 
CI8I0N— Law  of  Case— Nonsuit. 

The  award  of  a  nonsuit  was  not  error. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  the  Central  of  Georgia  Railway 
Company  against  the  Macon  Railway  &  Light 
Company.  Judgment  of  nonsuit,  and  plain- 
tiff brings  error.    Affirmed. 

R.  C.  Jordan,  of  Macon,  for  plaintiff  in  er- 
ror. 


John  R.  L.  Smith  and  Hatcher  &  Smith* 
all  of  Macon,  for  defendant  in  error. 

BROYLES,  P.  J.  Upon,  the  previous  ap- 
pearance here  of  this  case  this  court  affirmed 
a  judgment  of  nonsuit  Central  of  Georgia 
Ry.  Co.  V.  Macon  Railway  &  Light  Co.,  9 
Ga.  App.  628,  71  S.  E.  lOTC.  That  dedsion 
became  the  law  of  the  case,  so  far  as  con- 
cerned the  case  laid  and  the  case  made  up- 
on the  trial  then  under  review.  Upon  the 
trial  now  under  review  a  nonsuit  was  again 
awarded.  If  the  two  petitions  and  the  ev- 
idence upon  both  trials  were  in  all  material 
respects  substantially  the  same,  a  judgment 
of  nonsuit  was  the  only  legal  one  possible. 
We  have  carefully  compared  the  two  peti- 
tions and  the  evidence  adduced  upon  both 
trials.  We  find  that  upon  the  first  trial  the 
evidence  was  much  stronger  in  favor  of  a 
recovery  by  the  plaintiff  than  it  was  upon 
the  last  trial.  As  to  the  two  petitions,  both 
charged  the  defendant  with  not  only  nega- 
tive negligence  but  with  positive  acts  of  neg- 
ligence, and  they  are  substantially  the  same 
in  all  material  respects,  except  that  the  last 
petition  contains  an  additional  allegation  of 
an  act  of  positive  negligence  by  the  defend- 
ant which  was  not  in  the  first  petition.  This 
does  not  help  the  plaintiff,  however,  or 
change  the  relative  circumstances  between 
the  two  petitions  and  the  evidence  adduced 
in  their  support,  since  the  evidence  upon  the 
last  trial  failed  to  sustain  this  averment  of 
the  petition.  On  the  contrary,  the  evidence 
clearly  showed  that  when  the  electric  ap- 
paratus was  installed  it  was  in  a  safe  con- 
dition, and  that  the  damage  was  not  the  re- 
sult of  any  positive  act  of  negligence  on  the 
part  of  the  defendant,  but  resulted  from  the 
passive  joint  negligence  of  both  the  defend- 
ant and  the  plaintiff  in  failing  to  properly  in- 
spect the  apparatus  and  to  maintain  it  in  a 
safe  condition. 

This  ruling  is  not  in  confiict  with  the  de- 
cision of  the  Supreme  Court  in  this  case 
(Central  of  Georgia  Ry.  Co.  v.  Macon  Ry.  Sl 
Light  Co.,  140  Ga.  809,  78  S.  E.  931).  That 
decision  held,  In  substance,  that  although 
"as  a  general  rule  one  of  two  or  more  joint 
tort-feasors  has  no  right  of  action  over 
against  those  connected  with  him  in  the  tort, 
for  either  contribution  or  indemnity,  where 
he  alone  has  been  compelled  to  satisfy  the 
damages  resulting  from  the  tort,*'  yet  the 
facts  alleged  in  the  petition  were  sufficient 
to  show  an  exception  to  the  general  rule, 
viz.  that  '*in  some  cases  one  who  is  liable  as 
a  tort-feasor  because  he  has  failed  to  exer- 
cise due  diligence  to  discover  a  defect  or 
danger  in  machinery,  appliances,  or  place 
where  the  injured  person  is  required  to  work, 
and  has  been  compelled  to  pay  damages  for 
injuries  growing  out  of  the  tort,  may  have 
a  right  to  recover  over  against  another  whose 
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negligence  produced  or  brought  about  the 
defect  or  dangerous  condition  in  the  ma- 
chinery, appliances,  or  place,  which  defect 
was  the  proximate  cause  of  the  injury."  In 
other  words,  the  Supreme  Court  merely  held 
that  the  facts  as  alleged  in  the  declaration 
made  a  case  within  the  exception  to  the  gen- 
eral rule.  Upon  the  last  trial,  however,  the 
evidence  failed  to  sustain  these  allegations 
of  fact  in  the  petition,  but,  on  the  contrary, 
showed  a  case  within  the  general  rule.  In 
'our  opinion  the  Judgment  of  nonsuit  was 
proper. 

Judgment  affirmed. 

BLOODWORTH    and    STEPHENS,    JJ., 
concur. 

<28  0&  App.  478) 

UNITED    STATES   PRINTING  &   LITHO- 
GRAPHING 00.  y.  STOVALL 
JONES  CO.    (No.  9709.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Feb.  20,  1919.) 

fByUahui  hy  the  Court.) 

1.  Bills  and  Notes  <g=>517,  537(2)— Cobpo- 
BATION8  ^=:»414(6),  432(12)  —  NoTE  Signed 
BT  OsncsB— Plba  OF  NON  Est  Factum— 
Question  fob  Jxtbt. 

Without  authority  to  do  so,  the  mauager  of 
a  corporation  engaged  in  the  wholesale  grocery 
business,  and  who  is  **the  purchasing  agent  for 
the  company,"  and  secretary  and  treasurer 
thereof,  cannot  bind  the  corporation  by  signing 
notes  for  stock  in  another  corporation.  Where 
such  a  note  was  signed  and  given  in  the  name 
of  a  corporation  by  the  manager  ther^,  and  a 
plea  of  noQ  est  factum  was  filed,  and  it  was  not 
shown  either  that  there  was  a  course  of  deal- 
ing from  which  authority  to  sign  the  notes  could 
be  implied,  or  that  the  seal  of  the  corporation 
was  affixed  to  the  note,  or  that  the  act  was  rati- 
fied by  the  corporation,  or  that  express  author- 
ity to  sign  the  note  was  given  to  the  manager, 
but,  on  the  contrary,  he  testified  that:  ''This 
transaction  was  not  discussed  with  our  dire(>- 
tors,  I  have  never  advised  them  anything  of 
it.  *  *  *  I  do  not  hold  anything  at  all  rep- 
resenting the  stock  we  got  from  the  Lewis  Bear 
Drug  Company  at  the  time  this  note  was  exe- 
cuted"—the  note  was  properly  rejected  as  evi- 
dence upon  objection  that  the  execution  thereof 
was  not  proved,  and  that  it  was  not  shown  that 
the  manager  had  authority  to  sign  it.  In  ad- 
dition to  the  above,  while  slight  evidence  is 
sufficient  to  lay  the  foundation  for  the  admis- 
sion of  a  note,  the  execution  of  which  is  denied 
by  a  plea  of  non  est  factum,  still  the  sufficiency 
of  this  evidence  is  for  determination  by  the 
court.  Patton  v.  Bank  of  La  Fayette,  124  Ga. 
965^  53  S.  E.  664  (5). 

2.  Involuntary  Nonsuit. 

The  note  sued  on  having  been  rejected  as 
above  stated,  and  the  plaintiff  offering  no  fur- 
ther evidence,  the  court  did  not  err  in  granting 
a  nonsuit. 


Error  from  Superior  Court,  Ben  Hill  Coun< 
ty;   D.  A.  R.  Crum,  Judge. 

*  Action  by  the  United  States  Printing  ft 
Lithographing  Company  against  the  Stovall 
Jones  Company.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Affirmed. 

Eldridge  Cutts  and  McDonald  &  Bennett, 
aU  of  Fitzgerald,  for  plaintiff  in  error. 

Wall  &  Grantham  and  OUs  H.  Elkins,  all 
of  Fitzgerald,  for  defendant  In  error. 

BLOODWORTH,  J,    Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(23  Gku  App.  479) 

COLE  v.  WESTERN  UNION  TELEGRAPH 

CO.     (No.  9628.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  26, 1919.) 

(SyUahus  hy  the  Court,) 

1.  Appbal  akd'  Ebbob  ^t=»662(2)  —  Bill  ot 
Exceptions— Presentation. 

Where  a  bill  of  exceptions,  duly,  certified  as 
true  by  the  presiding  judge;  recites  that  it  was 
tendered  within  the  time  allowed  by  law,  and 
there  is  nothing  in  the  bffl  of  exceptions  or  cer- 
tificate of  the  trial  judge  in  denial  of  such  aver- 
ment, this  court  must  conclude  that  the  bill  of 
exceptions  was  tendered  and  presented  within 
the  time  allowed  by  law,  although  the  date  on 
which  the  bill  of.  exceptions  purports  to  have 
been  certified  was  beyond  the  statutory  period 
allowed  by  law  for  tendering  and  presenting  a 
bill  of  exceptions.  Civ.  Code  1910,  §  6187; 
Jones  T.  State,  100  6a.  579,  28  S.  E.  396;  Pen- 
nington V.  Sparta,  15-  6a.  App.  287,  82  S.  E. 
826(1).  In  this  case  it  also  aiffirmatively  ap- 
pears from  the  certificate  of  the  presiding  judge 
to  the  bill  of  exceptions  that  the  failure  on  his 
part  to  sign  and  certify  the  same  within  the 
time  prescribed  by  law  was,  nob  caused  by  any 
act  of  plaintiff  in  error  or  her  counsel. 

2.  tslbobaphs  and  telephones  ^s»68(2)-- 
Mental  Pain  and  Suffebing — Failube  to 
Deliveb  Telbobau— Damages. 

A  telegraph  company  is  not  liable  in  damag- 
es for  mental  pain  and  suffering  caused  by  neg- 
ligent failure  to  deliver  a  telegraphic  message, 
in  the  absence  of  any  physical  damage  or  pe- 
cuniary loss. 

8.  Telegbaphs  and  Telephones  ^s»69— De- 
lay  IN  Delivebinq  Telbobam  —  Punitive 

DA1CAQE& 

The  only  reasonable  legal  construction  of 
the  allegations  set  forth  in  the  petition  of  the 
plaintiff  is  that  the  damages  complained  of  re- 
sulted from  a  grossly  negligent  failure  on  the 
part  of  the  defendant's  servants  in  the  per- 
formance of  their  ordinary  public  duties  owing 
to  plaintiff.  There  is  nothing  in  the  petition 
which  will  authorize  a  recovery  for  pnnitive  or 
exemplary  damages  growing  out  oif  "willful 
misconduct,  malice,  fraud,  wantonness,  or  op- 
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pression,  or  that  entire  want  of  care  which 
would  raise  the  presumption  of  a  conscious  in- 
difference to  consequences."  Southern  Rail- 
way Co.  V.  O'Bryan,  119  Ga.  147,  45  S.  B.  1000. 

4.  Damages  ^=»0  —  Delay  in  Delivebinq 
Telb^bam— Genebal  Demubbeb. 
The  petition  sets  forth  no  grounds  to  war- 
rant recovery  of  special  damages.  It  sets  forth, 
however,  a  breach  of  public  duty  owing  by  the 
defendant  company  to  the  plaintiff,  and  since 
the  plaintiff  therein  prays  for  nominal  damages* 
it  was  error  to  dismiss  the  action  on  general 
demurrer.  Civ.  Code  1910,  S  4397;  Gurr  v. 
Western  Union  Telegraph  Co.,  8  Ga.  App.  556, 
69  S.  B.  1085;  Glenn  v.  Western  Union  Tele- 
graph Co.,  1  Ga.  App.  821,  58  S.  E.  83. 

Error  from  Superior  Court,  fMlton  County; 
J.  T.  Pendleton,  Judge. 

Action  by'Emlly  Cole  againstltfie  Western 
Union  Telegraph  Company.  General  demur- 
er to  petition  enistained,  action  dismissed, 
and  plaintiff  brings  error.     Reversed. 

Payne  &  Jones,  of  Atlanta,  for  plaintiff 
in  error. 

Brewster,  Howell  &  Heyman  and  Mark 
Bolding,  all  of  Atlanta,  for  defendant  in 
error. 

STEPHENS,   J.     Judgment   reversed, 

BROYLES,  P.  J.,  and  BLOODWOETH,  J., 

concur. 


(23  Ga.  App.  476) 

SOUTHERN  COTTON  OIL  CO.  ▼. 
SHIELDS.    (No.  9643.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  21,  1919.     On  Motion  for  Rehearing, 

March  1,  1919.) 

(8yUalu$  5y  the  OowrtJ 

1.  Masteb  and  Sebvant  ^=»96(1),  97(2)  — 
Injury  to  Sebvant— Liability— Natubal 
AND  Pbobable  Consequence. 

While  a  master  may  be  liable  for  an  Injury 
to  his  servant  resulting  from  the  master's  neg- 
ligence, although  the  master,  in  the  exercise  of 
ordinary  care,  could  not  have  foreseen  that  his 
negligence  would  result  in  an  injury  of  the  par- 
ticular kind  produced,  or  in  the  particular  serv- 
ant bcung  injured,  yet  he  cannot  be  held  liable 
unless  the  injury  sued  for  was  the  natural  and 
probable  result  of  his  negligence.  He  is  not 
liable  unless,  by  the  exercise  of  ordinary  care 
and  diligence,  he  could  have  reasonably  appre- 
hended that  his  negligence  would  or  might  re- 
sult in  Injury  to  some  one  of  his  servants. 
Mitchell  V.  iSchofield's  Sons  Co.,  16  Ga.  App. 
686,  85  S.  E.  978. 

On  Motion  for  Rehearing. 
(Additional  SyUahm  by  Editorial  Staff.) 

2.  Appeal  and  Ebrob  ^=^1099(6)-— Decision 
on  Fobmeb  Appeal— Law  of  the  Case. 

The  former  ruling  of  the  Court  of  Appeals 
In  the  same  case  that  plaintiff's  petition  was 


not  subject  to  demurrer  is  the  law  of  the  case 
binding  upon  that  court  on  a  subsequent  appeal. 

3.  CouBTS   ^=>99(2)— Law  of  the  Case. 

Where  petition  in  servant's  action  for  in- 
jury from  a  new  lever  so  long  that  it  was  easily 
struck  so  as  to  force  steam  into  a  ''cake  former** 
was  not  wholly  sustained  by  the  evidence,  a 
ruling  that  under  the  evidence  plaintiff  could 
not  recover  did  not  conflict  with  former  ruling 
that  petition  was  not  subject  to  demurrer. 

4.  Masteb  and  Sebvant   ^=>276{1)— Action 

FOB    INJUBY  —  VeBDICT  —   SUFTICIENCT   OF 

Evidence. 
In  servant's  action  for  injury,  where  he  of- 
fered no  other  witness  than  himself,  and  where 
his  testimony  was  so  self-contradictory  and  im- 
probable as  to  require  its  construction  in  light 
most  unfavorable  to  him,  and  where  defendant's 
evidence  showed  a  complete  defense,  a  verdict 
for  plaintiff  was  unautliorizedL 

Stephens,  J.,  dissenting. 

Error  from  Superior  Court,  Warren  Coun- 
ty; B.  F.  Walker,  Judge. 

Suit  by  Carey  Shields  against  the  Southern 
Cotton  Oil  Company.  Verdict  and  judgment 
for  plaintiff,  motion  for  new  trial  overruled, 
and  defendant  brings  error.    Reversed. 

See,  also,  20  Ga.  App.  549,  93  S.  E.  169. 

M.  L.  Felts,  of  WarrentOD,  for  plaintiff  In 
error. 

L.  D.  McGregor,  of  Warrenton,  for  defoid- 
ant  In  error. 

BBOYLES,  P.  J.  [1]  This  was  a  suit 
against  a  master  for  personal  injuries  sus- 
tained by  his  servant,  and  was  based  upon 
the  alleged  negligence  of  the  master  in  not 
providing  a  safe  place  of  work  for  the  serv- 
ant In  the  plaintiff's  petition  the  only 
reason  given  why  the  place  was  not  safe  was 
that  It  contained  a  defective  machine.  The 
undisputed  evidence  clearly  showed  that  the 
defect  In  the  machine  was  a  very  slight  one» 
and  one  not  dangerous  In  Itself,  nor  appar- 
ently dangerous  In  conjunction  with  any 
other  Instrumentality  In  the  place;  that  the 
defect  did  not  directly  cause  the  plaintiff's 
Injury,  but  that  It  was  only  the  Indirect  and 
remote  cause  thereof;  and  that  the  master 
could  not,  by  the  exercise  of  ordinary  care^ 
have  reasonably  anticipated  that  such  an  In- 
jury, or  that  any  Injury  at  all,  would  or  might 
result  from  the  defect.  The  master  Is  not 
an  Insurer.  He  Is  not  required  to  provide  an 
absolutely  safe  place  for  his  servants  to  work 
in,  but  only  a  reasonably  safe  place.  In  this 
case  there  Is  no  evidence  in  the  record  which 
authorized  a  finding  that  the  place  provided 
by  the  master  was  not  a  reasonably  safe  one 
for  the  plaintiff  and  the  other  servants  to 
work  In,  or  that  the  master,  by  the  exercise 
of  ordinary  care  and  diligence,  could  have 
foreseen  or  reasonably  apprehended  that  the 
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defect  in  the  machine  would  probably  cause 
such  an  injury  as  that  sued  for,  or  any  Injury 
at  all,  either  to  the  particular  servant  Injur- 
ed, or  to  any  other  of  his  servants.  It  fol- 
lows that  the  plaintiff  was  not  entitled  to  a 
recovery,  that  the  verdict  In  his  favor  was 
contrary  to  law  and  the  evidence,  and  that 
the  court  erred  in  overruling  the  general 
grounds  of  the  defendant's  motion  for  a  new 
trial. 

The  above  ruling  being  controlling  in  the 
case,  it  is  unnecessary  to  consider  the  special 
grounds  of  the  motion  for  a  new  trial. 

Judgment  reversed. 

BLOODWORTH,  J.,  concurs. 
STEPHENS,  J.,  concurs  dubitante. 

On  Motion  for  Rehearing. 

BROYLES,  P.  J.  [2]  In  deciding  that 
under  the  evidence  adduced  upon  the  trial 
the  plaintiff  was  not  entitled  to  recover,  this 
court  did  not  overlook  its  former  ruling  in 
the  same  case  (20  Ga.  App.  549,  93  S.  E.  169) 
that  the  plaintiff's  petition  was  not  subject 
to  demurrer.  That  ruling,  of  course,  became 
the  law  of  the  case,  and  as  such  is  binding 
upon  this  court. 

[3]  However,  the  evidence  upon  the  trial 
did  not  affirmatively  establish  all  the  materi- 
al allegations  of  fact  set  forth  in  the  peti- 
tion. The  petition  and  the  proof  showed  that 
the  plaintiff's  injuries  were  caused  by  a  lever 
being  knocked  over  upon  his  arm,  on  Sep- 
tember 6,  1915,  and  paragraph  7  of  the  peti- 
tion is  as  follows: 

"(7)  Petitioiier  further  avers  that  on  or  about 
the  4th  day  of  September,  1915,  the  said  South- 
em  Cotton  Oil  Company  placed  a  new  lever  in- 
to the  'cake  former*  which  controlled  the  steam, 
and  that  petitioner  stated  to  the  superintendent 
or  vice  principal  that  said  lever  was  too  long, 
whereupon  the  superintendent,  who  was  vice 
principal  of  the  Southern  Cotton  Oil  Company, 
[said]  to  petitioner  that  [he]  knew  said  lever 
was  too  long,  that  he  would  have  it  cut  off,  and 
commanded  petitioner  to  work  with  said  lever 
until  it  was  cut,  but  that  the  said  lever  was 
not  cut  off.  and  the  same  being  so  long  made  it 
easily  touched  and  knocked  up,  thereby  turning 
on  the  steam  into  the  'cake  former';  this  being 
the  lever  which  was  knocked  up  by  the  'charger* 
v.-hich  caused  the  above  injury,  in  the  manner 
and  form  alleged." 

[41  Upon  the  trial  the  only  evidence  tend- 
ing to  support  the  allegations  of  this  para- 
graph of  the  petition  was  the  testimony  of 
the  plaintiff,  as  follows: 

"I  did  hear  Mr.  Creason  [the  superintendent 
of  the  defendant  company]  say  he  was  going  to 
have  the  lever  cut  off,  because  it  was  too  long." 

It  is  obvious  that  this  testimony  did  not 
sustain  all  of  the  material  averments  in  the 
paragraph.     Nor   was   there   any    evidence 


which  tended  to  show  that  a  new  lever  had 
been  installed,  or  that  the  superintendent  or 
vice  principal  had  ordered  the  plaintiff  to 
work  with  the  lever  until  it  was  cut  off,  or 
that  the  length  of  the  lever  contributed  to 
the  injury  sued  for.  The  present  ruling, 
therefore,  is  not  in  conflict  with  the  former 
ruling  (20  Ga.  App.,  supra).  Moreover,  the 
only  witness  presented  by  the  plaintiff,  to 
prove  his  case  as  laid  was  the  plaintiff  him- 
self, and  his  testimony  was  so  self-contra- 
dictory, vague,  equivocal,  and,  In  some  ma- 
terial respects,  so  improbable,  as  to  require 
that  it  be  construed  in  the  light  most  un- 
favorable to  him,  and,  there  being  no  other 
evidence  tending  to  establish  his  right  to  re- 
cover, and  the  version  of  his  testimony  most 
unfavorable  to  his  cause  showing  that  the 
verdict  should  be  against  him,  and  the  evi- 
dence for  the  defendant,  which  was  perfectly 
consistent  with  this  version,  establishing  a 
complete  defense,  the  verdict  for  the  plaintiff 
was  unauthorized.  Western  &  Atlantic  R.  R. 
Co.  V.  Evans,  96  Ga.  481,  23  S.  E.  494;  City  of 
Thomasville  v.  Crowell,  22  Ga.  App.  383,  96 
S.  E.  335  (lb)*  and  cases  there  cited. 
Rehearing  denied. 

BLOODWORTH,  J.,  concurs. 

STEPHENS,  J.  (dissenting).  In  the  judg- 
ment of  reversal  I  concurred  dubitante.  On 
the  motion  for  rehearing  the  cases  of  Ga.  Ry. 
&  Elec.  Co.  V.  Norris,  135  Ga.  838,  70  S.  B. 
793,  A.  &  W.  P.  R.  R.  Co.  v.  Hudson,  123  Ga. 
108,  51  S.  E.  29,  and  Lrf)veless  v.  Standard 
Co.,  116  Ga.  427,  42  S.  E.  741,  59  L.  R,  A.  596, 
as  well  as  Mitchell  v.  Schofleld's  Sons  Co., 
16  Ga.  App.  686,  690,  85  S.  E.  978,  supra, 
were  brought  to  my  attention.  After  a  con- 
sideration of  the  same,  I  am  of  the  opinion 
that  the  questions  of  negligence  were,  under 
the  evidence,  matters  entirely  for  the  jury. 
I  think  a  rehearing  should  be  granted,  and 
that  the  judgment  should  be  affirmed  instead 
of  reversed. 


(23  Ga.  App.  473> 
McNESAL  V.  SEABOARD  AIR  MNE  RY.  CO. 

WEATHERS  v.  SAME. 

(Nos.  9831,  9832.) 

(Court  of  Appeals  of  Georgia,  Dividon  No.  2. 

Feb.  20.  1919.) 

(SvUahu9  5y  the  Court.) 

Cabbiebs   ^=s>106(l)  -—  Neolioence  —  Dax- 
AOES— Recovebt. 

There  can  be  no  recovery  of  damages  be- 
cause of  mental  pain  and  anguish  alone,  which 
resulted  from  mere  negligence,  when  there  has 
been  no  physical  tort  resulting  in  injury  to 
person  or  purse. 
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Error  from  Superior  Court,  Falton  Coun- 
ty ;  Geo.  li.  Bell,  Judge. 

Separate  suits  by  Gensle  McNeal  and  by 
Annie  M.  Weathers  against  the  Seaboard 
Air  Line  Railway  Company.  Demurrer  In 
each  case  sustained,  cases  dismissed,  and 
plaintiffs  except  and  bring  error.    Affirmed. 

Paul  Donehoo,  of  Atlanta,  for  plaintiffs  In 
error. 

Brown,  Randolph  &  Parker,  of  Atlanta,  for 
defendant  In  error. 

BLOODWORTH,  J.  Miss  Gensle  McNeal 
and  Mrs.  Annie  M.  Weathers  were  daugh- 
ters of  J.  M.  McNeal.  Both  sued  the  Sea- 
board Air  Line  Railway,  the  petition  of 
Miss  McNeal  alleging,  In  part,  that  on  or 
about  August  26,  1917,  the  defendant  re- 
ceived and  accepted  for  shipment  the  corpse 
of  her  father  at  the  Atlanta  Terminal  Sta- 
tion, Atlanta,  Ga.,  to  be  transported  to  Luz- 
omnl,  Ga.;  that  full  fare  was  paid  for  the 
transportation  thereof;  that  plaintiff  and 
the  funeral  party  boarded  a  train  of  de- 
fendant due  to  leave  said  terminal  station 
about  6:45  a.  m.,  and  on  which  train  the 
corpse  of  her  father  should  have  been  car- 
ried; that  when  the  funeral  party  reached 
Luxomnl  It  was  learned  that  said  corpse 
was  not  aboard  the  train ;  that  owing  to  the 
failure  of  defendant  to  transport  said  body 
as  per  agreement,  the  funeral  had  to  be 
postponed  from  11  a.  m.  until  about  3:30  in 
the  afternoon,  necessitating  petitioner's  re- 
maining In  Luxomnl  an  additional  space  of 
time,  under  a  terrible  strain;  that  the  fail- 
ure of  the  defendant  to  have  the  body  at 
Luxomnl  when  the  funeral  party  arrived  in- 
flicted upon  petitioner  a  severe  mental  and 
nervous  shock,  resulting  In  a  spell  of  Illness 
from  which  petitioner  did  not  recover  for 
several  days ;  that  the  failure  of  the  defend- 
ant to  ship  said  corpse  was  due  to  the  neg- 
ligence of  the  agent  in  charge  of  the  termi- 
nal station  in  Atlanta,  and  that  the  same 
was  In  reckless  and  wanton  disregard  of  Its 
duty  as  a  common  carrier,  and  of  the  rights, 
feelings,  and  sensibilities  of  your  petitioner. 
She  prated  for  Judgment  for  $3,000. 

The  petition  of  Mrs.  Weathers  was  the 
same  as  that  6t  Miss  McNeal,  except  that  In- 
stead of  alleging  that  the  severe  mental  and 
nervous  shock  resulted  "In  a  spell  of  Illness 
from  which  petitioner  did  not  recover  for 
several  days,"  the  petition  of  Mrs.  Weathers 
alleged,  "By  reason  of  which  she  remained 
In  an  unstrung  condition  for  several  days." 
The  petition  of  Miss  McNeal  contained  the 
additional  allegation  "that  petitioner  was 
the  youngest  daughter  of  her  father,  the 
only  child  remaining  at  home  at  the  time 
of  his  death,  and  the  only  constant  com- 
panion of  her  father."  A  demurrer  to  each 
petition  was  filed,  containing  both  general 
and  special  grounds;  the  general  demurrer 


in  each  case  was  sustained  and  the  ease  dis- 
missed, and  the  plalntiffB  excepted. 

These  two  cases  are  almost  identical,  and 
both  are  controlled  by  the  principle  announ(N 
ed  in  a  number  of  cases  decided  by  the  Su 
preme  Court  of  our  state,  among  them  Chair- 
man V.  Western  Union  Telegraph  Co.,  88  Ga 
763,  15  S.  E.  901,  17  L.  R.  A.  430,  30  Am.  St 
Rep.  183;  Glddens  v.  Western  Union  Tele- 
graph Co.,  Ill  Ga.  824,  35  S.  E.  638;  Sap- 
plngton  V.  Atlanta  &  West  Point  Railroad 
Co.,  127  Ga.  179,  66  S.  E.  811  (2);  Selfert  v. 
Western  Union  Telegraph  Co.,  129  Ga.  181, 
58  S.  E  699,  11  L.  R.  A.  (N.  S.)  U49,  121 
Am.  St.  Rep.  210;  Southern  Bell  Telephone 
&  Telegraph  Co.  v.  Reynolds,  139  Ga.  385,  77 
S.  B.  388 ;  Southern  Bell  Telephone  &  Tele- 
graph Co.  V.  Glawson,  140  Ga.  507,  79  S.  a 
136;  Central  of  Georgia  Ry.  Co.  v.  Wallace, 
141  Ga.  51  (2),  53,  80  S.  B.  282,  49  L.  R.  A. 
(N.  S.)  429,  Ann.  Cas.  1915A,  1076.  See,  also. 
Southern  Express  Co.  v.  Byers,  240  U.  S. 
612,  36  Sup.  Ct.  410,  60  L.  Ed.  825,  L.  R.  A. 
1917A,  197.  In  the  Chapman  Case,  supra, 
Mr.  Justice  Samuel  Lumpkin  said: 

"The  law  protects  the  person  and  the  purse. 
The  person  Includes  the  reputation.  Johnson  v. 
Bradstreet  Co.,  87  Ga.  79  [13  S.  B.  250].  Tlie 
body,  reputation,  and  property  of  the  citizen 
are  not  to  be  Invaded  without  responsibOity  in 
damages  to  the  sufferer.  But  outside  these 
protected  spheres,  the  law  does  not  yet  attempt 
to  guai^d  the  peace  of  mind,  the  feelings  or  the 
happiness  of  every  one,  by  giving  recovery  of 
damages  for  mental  anguish  produced  by  mere 
negligenoQi  There  is  no  right,  capable  of  en- 
forcement by  process  of  law,  to  possess  or  main- 
tain without  disturbance  any  particular  c<«di- 
tion  of  feeling.  The  law  leaves  feeling  to  be 
helped  and  vindicated  by  the  tremendous  force 
of  sympathy.  The  temperaments  of  individ- 
uals are  various  and  variable,  and  the  imagina- 
tion exerts  a  powerful  and  incalculable  in- 
fluence in  Injuries  of  this  kind.  There  are 
many  moral  obligations  too  delicate  and  subtle 
to  be  enforced  in  the  rude  way  of  giving  money 
compensation  for  their  violation.  Perhaps  the 
feelings  find  as  full  protection  as  it  is  possible 
to  give  in  moral  law  and  a  responsive  public 
opinion.  The  civil  law  is  a  practical  business 
system,  dealing  with  what  is  tangible,  and  does 
not  undertake  to  redress  psychological  injuries." 

We  are  not  unmindful  of  the  fact  that  this 
court  has  said: 

"While  mental  suffering,  unaccompanied  by 
injury  to  purse  or  person,  affords  no  basis  for 
an  action  predicated  upon  wrongful  acts  merely 
negligent,  yet  such  damages  may  be  recovered 
in  those  cases  where  the  plaintiff  has  sufTered 
at  the  hands  of  the  defendant  a  wanton,  vol- 
untary, or  intentional  wrong  the  natural  re- 
sult of  which  is  the  causation  of  mental  suf- 
fering and  wounded  feelings."  Dunn  v.  West- 
em  Union  Telegraph  Co.,  2  Ga.  App.  846^  69 
S.  E.  189  (3). 

The  Dunn  Case  is  easily  differentiated 
from  the  one  now  under  consideration. 
While  the  negligence  of  the  railroad  com- 
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panj  In  tlie  Instant  case  was  alleged  to  be 
"in  reckless  and  wanton  disregard  of  its  dnty 
as  a  common  carrier^  and  of  tbe  rights, 
feelings,  and  sensibilities  of  your  petitioner/' 
tbls  is  but  a  conclusion  of  the  pleader.  The 
recital  of  facts  upon  which  plaintiffs  base 
their  claims  for  damages  makes  a  case  of 
negligent  omission  only.  "If  a  tort  Is  com- 
mitted through  mistake,  ignorance  or  mere 
negligence,  the  damages  are  limited  to  the 
actual  injury  received." 
Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


<23  aa.  App.  413)    • 

SOUTHERN  COTTON  OIL  CO.  ▼.  TARKAS. 

(No.  9652.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2, 

Teb.  12,  1919.) 

(SyUahuB  hy  the  Court,) 

1.  Sales  ^ls»413— Vabiange. 

Plaintiff  haying^  declared  on  an  oral  con- 
tract, and  the  proof  showing  a  written  one,  the 
court  properly  directed  a  nonsuit 

(Additwnal  ByUalms   hy  Editorial  Btaf.) 

2.  Plkabino  ^s»354(2)  —  Striking  Pixa  — 

BUUNO. 

In  bnyer's  action  for  value  of  shortage  of 
cotton  seed  purchased  refusal  to  strike  a  plea 
denying  each  and  every  paragraph  of  petition 
on  ground  that  it  was  in  effect  a  plea  of  gen- 
eral issue  was  not  erroneous,  in  view  of  Civ. 
Code  1910,  S  6634, 

Error  from  City  Court  of  Albany;  Clayton 
Jones,  Judge. 

Action  by  the  Southern  Cotton  Oil  Com- 
pany against  Paul  Farkas.  Judgment  of 
nonsuit,  and  plaintiff  excepts  and  brings  er- 
ror.   Affirmed. 

The  Southern  Cotton  Oil  Company  sued 
Farkas,  alleging  that  it  entered  into  an  oral 
agreement  with  the  defendant,  whereby  he 
sold  to  it  60  tons  of  sound  cotton  seed  at 
$65  per  ton,  and  was  to  ship  the  seed,  with 
draft  attached  to  bill  of  lading  for  each  car ; 
that  pursuant  to  said  agreement  the  defend- 
ant shipped  two  cars  of  cotton  seed  from  Al- 
bany to  Dawson,  Ga.,  with  sight  draft  at- 
tached to  the  bill  of  lading,  and,  after  pay- 
ment of  the  draft,  the  plaintiff  discovered 
that  the  two  cars  were  short  6,370  pounds  of 
seed,  of  the  value  of  $207.02;  that  it  pur- 
chased 50  tons  of  cotton  seed  from  the  de- 
fendant and  received  only  76,930  pounds,  and 
that  under  the  contract  he  was  still  due  to  it 
23,070  pounds  of  seed,  worth  at  the  time  of 
bringing  the  suit  $10  per  ton  more  than  the 
%!ontract  price,  making  him  due  the  plaintiff 


therefor  $116.85,  "being  the  difference  in  the 
contract  price  and  the  market  price  of  23,- 
070  pounds  of  cotton  seed."  The  total 
amount  sued  for  was  $322.37.  Defendant 
filed  a  plea  as  follows:  'T>efendant  denies 
each  and  every  paragraph  of  said  petition." 
Plaintiff  moved  to  strike  the  plea,  on  the 
ground  that  it  "is  in  effect  a  plea  of  general 
issue."  This  motion  was  overruled,  and 
the  case  proceeded  to  trial.  At  the  conclu- 
sion of  the  evidence  for  the  plaintiff  a  non- 
suit was  granted  on  motion  of  defendant's 
counsel,  and  the  plaintiff  excepted. 

B.  B.  Jones,  of  Dawson,  for  plaintiff  in  er- 
ror. 

Milner  &  Farkas,  of  Albany,  for  defend- 
ant in  error. 

BLOODWORTH,  J.  (after  stating  the 
facts  as  above).  [2]  1.  The  court  committed 
no  error  in  refusing  to  strike  the  plea.  Civ. 
Code  1910,  S  5634. 

[1]  2.  Upon  the  trial  of  the  case  C.  B.  Ba- 
gan,  sworn  for  the  plaintiff,  testified  in  part 
as  follows: 

"My  occupation  is  manager  of  the  Southern 
Cotton  Oil  Company,  at  Dawson,  Oa.  ICy  du- 
ties as  such  manager  are  buying  cotton  seed, 
selling  the  by-products,  just  general  manage- 
ment of  the  plant.  *  •  *  i  employ  agents 
over  the  country  to  buy  seed  for  us.  I  em- 
ployed Mr.  Davis  of  the  Davis  Grocery  Com- 
pany in  Albany  the  past  season  to  represent 
us.  His  duties  were  to  buy  seed  under  my  in- 
structions upon  my  quotations  from  Dawson* 

•  •  •  Mr.  Davis  made  this  contract  that  we 
are  now  suing  on,  with  my  authority.  I  don't 
know  what  the  contract  was,  except  what  he 
told  me  over  the  phone.  As  a  matter  of  fact 
I  think  the  contract  is  in  writing.  I  think  I 
have  it  right  here  in  court.  The  only  contract 
I  have  ever  had  in  reference  to  these  seed  from 
Mr.  Farkas  is  a  contract  Mr.  Davis  made,  and 
that  contract  is  in  writing.  *  *  *  After  the 
discussion  came  up  about  the  seed  he  sent  me 
this  memorandum  and  confirmation  of  sale.  It 
was  signed  by  Meyers.  This  memorandum  and 
confirmation  of  sale  is  the  contract  we  are  now 
suing  on,  the  verbal  contract  over  the  phone. 
I  told  Mr.  Davis  over  the  phone  to  buy  them. 
I  only  claim  one  contract  with  Paul  Farkas. 

*  *  *  I  know  that  represents  the  particular 
trade  we  are  now  suing  on  [witness  here  refer- 
ring to  the  confirmation  of  sale  signed  by  Joe 
A.  Meyers].' 


ff 


J.  0.  Davis  testified,  in  part: 

''I  was  in  the  employ  of  the  Southern  Cotton 
Oil  Company  in  the  fall  of  1917,  in  Albany,  in 
the  capacity  of  buying  cotton  seed.  ♦  •  ♦  I 
bought  these  seed  from  Mr.  Farkas  through 
Mr.  Meyers.  •  *  *  Me  and  Meyers  reduced 
that  contract  to  writing.  The  contract  is  in 
writing,  and  right  here  in  court.' 


f» 


J.  A.  Meyers,  for  plaintiff,  testified: 

"I  contracted  with  Mr.  Davis  for  these  seed. 

•  •    •    My  contract  was  reduced  to  writing. 

*  *    *    I  sold  those  seed  to  Mr.  Davis  for  the 
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Southern  Cotton  00  Company;  made  that  con- 
tract for  Blr.  Farkas.  •  ♦  •  The  contract 
was  one  contract  for  50  tons,  and  that  was  re- 
duced to  writing.' 


It 


Plaintiff  Introduced  the  following  writing, 
dated  September  15,  1917: 

'*Thls  is  to  confirm  sale  of  50  tons  sound  cot- 
ton seed  at  $65.00  per  ton  f.  o.  b.  cars  Albany. 
Shipment  as  soon  as  possible.  [Signed]  Joe 
A.  Meyers,'* 

In  reference  to  this  writing  the  bill  of  ex- 
ceptions says: 

"The  same  being  the  contract  in  this  case 
about  which  witnesses  testified  had  been  reduc- 
ed to  writing,  and  being  the  only  writing  in  ref- 
erence to  the  contract  between  the  parties  in 
this  case." 

It  may  be  that  the  record  In  this  case  does 
not  show  all  the  facts,  but  as  the  record 
comes  to  us  It  shows  only  one  "contract," 
and  that  Is  the  paper  dated  September  15, 
1917.  In  the  brief  of  plaintiff  In  error  be 
Insists: 

"The  proof  does  not  show  a  written  contract. 
The  most  that  can  be  said  of  the  writing  in- 
troduced in  evidence  is  that  it  is  evidence  of  the 
contract.  The  writing  itself  fails  in  many  es- 
sentials of  being  a  contract.  It  is  not  signed 
by  both  parties.  It  is  not  addressed  to  any- 
body. It  was  simply  a  confirmation  of  the  sale, 
written  down  by  one  of  the  parties,  but  not 
assented  to  by  the  other  party  to  the  contract. 
The  writing  was  unilateral.  It  no  doubt  em- 
bodied the  terms  of  the  contract  that  had  been 
made  between  the  parties,  but  the  Southern 
Cotton  Oil  Company  did  not  sign  it,  nor  did  it 
assent  in  writing  to  its  terms.' 


tt 


Had  there  been  no  performance  of  this 
"contract"  the  argument  of  the  plaintiff  in 
error  would  probably  be  good.  But  the  evi- 
dence shows  that  the  agents  of  the  contract- 
ing parties  reduced  the  contract  made  to 
writing,  each  agent  acting  for  his  principal, 
and  that  the  principals  acted  on  and  ratified 
the  contract  made  by  the  agents,  cotton  seed 
were  shipped  and  accepted  in  accordance 
therewith,  and  for  this  reason  the  Incomplete 
contract  was  perfected.  In  Harris  &  Mit- 
chell ▼.  Amoskeag  Lumber  Co.,  97  6a.  465, 
25  S.  E.  519,  Mr.  Justice  Lumpkin  said: 

"We  do  not  think  that  the  correspondence 
between  Harris  &  Mitchell  and  the  lumber  com- 
pany, tested  by  any  recognized  legal  rules  of 
construction,  ever  amounted  to  a  fully  complet- 
ed and  binding  contract.  Nevertheless,  the  evi- 
dence shows  unmistakably  that  the  parties  so 
treated  it,  and  this  amoimts  to  the  same  thing, 
in  law,  as  if  this  result  had  been  successfully 
accomplished  by  the  letters  themselves.' 


» 


See,  also,  Spence  Drug  Co.  v.  American 
Soda  Fountain  Co.,  11  Ga.  App.  475,  476,  75 
S.  E.  817. 

Both  principals,  having  acted  on  the  con- 
tract as  written,  incomplete  though  It  is,  are 


bound  thereby.  Plaintiff  having  declared  on 
an  oral  contract  and  the  proof  showing  a  writ- 
ten one,  the  court  properly  ordered  a  noa- 
suit.  "In  a  complaint  founded  on  an  ac- 
count, It  was  proven  by  the  plalntlfTs  wit- 
ness, on  the  trial,  that  there  was  a  written 
contract  between  the  parties,  touching  the 
subject-matter  of  the  account  Held,  that  the 
plaintiff  could  not  proceed,  and  that  the  de- 
fendant was  entitled  to  a  nonsuit"  Blue  v. 
Ford,  12  Ga.  45.  The  facts  of  the  instant 
case  clearly  differentiate  it  from  those  cases 
in  which  our  courts  of  last  resort  have  held 
that: 

"Where  there  Is  a  special  contract  which  has 
been  performed  on  one  side,  and  there  is  noth- 
ing left  to  be  performed  but  payment  on  the 
other,  a  recovery  can  be  had  either  upon  the 
contract,  or  upon  a  general  indebitatus  assump- 
sit or  quantum  meruit."  Hill  v.  Balkcom,  79 
Ga.  444,  5  S.  E.  200. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(23  Ga.  App.  416) 
I.  M.  SCOTT  &  CO.  ▼.  WARD.    (No.  963G.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  12,  1919.     Rehearing  Denied 
Feb.  28,  1919.) 

(Byllahu$  hy  the  Court,) 

Landlord   and   Tenant   <5=9330(2)— Vbwdob 
and  puschaseb   ^=»85— rental  bt  pub- 
chaseb^Tbansfeb  of  Rent  Contract  to 
Vendob— Lien. 
Where  a  vendor  of  land  executed  to  the  ven- 
dee a  bond  for  title,  and  deliyered  to  him  the 
possession  of  the  land,  and  thereafter  the  ven- 
dee rented  the  land  and  transferred  the  rent 
contracts  to  the  vendor,  the  only  legal  effect 
of  the  transfer  was  to  place  the  title  to  the  rent 
contracts  in  the  transferee  and  "carry  the  liens 
as  a  necessary  incident  thereof,*'  as  provided  in 
Civ.  Code  1910,  §§  3345,  3346,  and  with  the 
right  in  the  transferee  to  enforce  the  liens  aris- 
ing under  the  contracts,  as  provided  in  section 
3347  of  the  Code. 

(a)  The  fact  that  the  transferee  of  the  rent 
contracts  was  also  the  vendor  of  the  land  did 
not  cancel  or  rescind  the  original  contract  of 
sale,  or  create  the  relation  of  landlord  and  crop- 
per between  the  vendor  of  the  land  and  those 
cultivating  it  under  contract  with  the  vendee, 
nor  did  it  place  the  title  to  any.  portion  of  the 
crop  in  the  vendor. 

Error  from  City  Coxxtt  of  La  Grange;  Hen- 
ry Reeves,  Judge  pro  hac. 

Action  by  W.  A.  Ward  against  I.  M.  Scott 
&  Co.  Verdict  and  Judgment  for  plain  tiff, 
and  defendants  bring  error.    Reversed. 

In  the  f  aU  of  1913  Ward  sold  certain  lands 
on  credit  to  Hogg,  taking  notes  for  the  pur- 
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chase  price  and  giving  bond  for  title.  On 
January  24, 1916,  Hogg  executed  and  deliver- 
ed to  Ward  the  following  paper : 

•*For  value  received  I  hereby  transfer  and  as- 
sign to  W.  A.  Ward  my  landlord's  liens  for  the 
year  1916,  on  all  crops  of  the  tenants  hereinaft- 
er named,  and  also  transfer  and  assign  to  W. 
A.  Ward  the  rents  due  me  by  the  following  nam- 
ed tenants  for  the  year  1916:  Said  tenants 
being  Major  Cooley,  one-horse  farm  on  halves; 
Geo.  Lynch,  one-horse  farm  on  halves;  Peter 
Brooks,  one-horse  farm  on  halves;  Sam  Love- 
lace, alias  Sam  Sherman,  one-horse  farm  on 
halves;  William  Lovelace,  1%  bales  of  cotton, 
standing  rent;  William  Lovelace,  Jr.,  2  bales 
csotton,  standing  rent;  J.  W.  Ward,  2  bales 
cotton,  standing  rent;  Richard  Key,  2  bales, 
standing  rent;  Abb  Copeland,  600  pounds  lint 
cotton,  standing  rent;  Tom  Winston,  4  bales, 
standing  rent;  A.  F.  &  S.  F.  Ward,  4  bales, 
standing  rent,  said  bales  to  be  500  pounds 
each  of  middling  cotton,  packed  in  merchantable 
hales,  delivered  in  West  Point;  also  all  rents 
of  all  tenants  on  the  Palmer  home  place,  on 
-which  there  will  be  run  a  four-horse  farm  on 
halves.  These  rents  are  due  and  payable  Octo- 
ber 15,  1916.  These  rents  are  given  for  the 
land  purchased  by  me  from  W.  A.  Ward,  and 
are  for  the  rent  of  the  lands  for  the  year  1916, 
and  are  to  be  turned  over  to  W.  A.  Ward,  to  be 
credited  to  the  indebtedness  I  am  now  due  him 
for  the  purchase  of  said  lands.  It  is  the  in- 
tention of  this  paper  to  transfer  and  assign  all 
my  rights  and  liens  as  landlord,  so  that  W.  A. 
Ward  may  enforce  his  landlord's  lien  for  rents 
and  supplies  and  advances  he  may  furnish  said 
tenants  to  make  crops  for  the  year  1916.  Wit- 
ness my  hand  and  seal  this  January  24,  1916." 

Hogg  applied  to  Scott  &  Co.,  who  were 
merchants  dealing  in  farm  supplies,  to  fur- 
nish his  tenants  for  the  year  1916.  Scott  & 
Co.  agreed  to  do  this  on  condition  that  Ward 
would  waive  a  certain  amount  of  rent  for 
each  of  Hogg's  tenants.  This  Ward  did  on 
April  6th.  There  were  six  of  these  "waiv- 
ers," and  all  were  alike,  except  as  to  name 
of  tenant,  amount  of  land  to  be  cultivated, 
and  amount  of  rent  cotton  to  be  waived,  and 
of  which  "waivers"  the  following  is  a  sam- 
ple: 

"In  order  to  enable  W.  F.  Hogg  and  Perry 
Green  to  get  mule,  guano,  and  supplies  to  make 
a  crop  on  my  farm,  which*  I  have  rented  him 
for  the  year  1916.  I  agree  to  let  him  use  first 
3,000  pounds  middling  lint  cotton,  completing 
my  rent  for  two-horse  farm  on  place  known  as 
•  •  •  farm  for  the  year  1916.  All  other 
farm  products  to  be  subject  to  indebtedness  with 
Scott  &  Co.  I  also  agree  not  to  furnish  him 
anything  as  landlord  for  the  year  1916." 

After  receiving  these  "waivers,"  Scott  & 
Co.  furnished  the  tenants  and  charged  the 
account  of  each  tenant  to  him  and  Hogg.  In 
the  fall  of  1916  Hogg  and  his  tenants  deliv- 
ered certain  cotton  and  cotton  seed  to  Scott 
&  Co.  Ward  claimed  that  half  of  the  cotton 
and  cotton  seed  delivered  to  Scott  &  Co.  be- 
longed to  him  as  landlord,  and  upon  their 
failure  to  make  settlement  with  him  therefor 


filed  a  petition  against  I.  M.  Scott  &  Co.,  al- 
leging that  he  was  the  owner  of  the  lands 
upon  which  this  cotton  and  cotton  seed  had 
been  raised,  that  he  was  farming  thereon, 
that  said  lands  "were  operated  by  croppers 
of  petitioner,"  and  that  "defendant  agreed 
to  furnish  the  croppers  of  petitioner  during 
said  year,  on  condition  that  petitioner  would 
waive  his  rights  as  landlord,  so  that  the 
croppers  could  secure  the  defendant  for  sup- 
plies furnished,  which  condition  was  met  by 
petitioner,  he  waiving  in  writing  his  rights 
as  landlord,  for  the  purpose  of  having  said 
croppers  buy  such  supplies  as  was  necessary, 
for  the  purpose  of  making  a  crop."  Plain- 
tiff further  alleged  that  his  croppers  deliver- 
ed to  defendants  the  cotton  and  cotton  seed 
raised  by  them,  and  a  half  of  the  cotton  and 
cotton  seed  of  each  cropper  was  sufficient  to 
pay  the  indebtedness  of  that  cropper,  and  the 
other  half  of  the  cotton  and  cotton  seed  be- 
longed to  him. 

Defendants  filed  a  plea  denying  liability, 
and  further  pleading  that  the  plaintiff  was 
not  landlord,  but  that  Hogg  was  the  owner 
of  the  land  and  in  possession  thereof,  and 
that  the  supplies  they  furnished  were  to 
Hogg  and  his  croppers,  and  were  so  charged 
on  their  books,  "all  of  which  was  done  with 
the  knowledge  of  said  W.  A.  Ward."  De- 
fendants further  pleaded  that  they  had  made 
full  settlement  with  Hogg  and  his  croppers. 
The  issues  raised  by  the  pleadings  were  sub- 
mitted to  the  Jury,  which  rendered  a  ver- 
dict for  the  plaintiff,  and  the  defendants 
excepted. 

B.  J.  Mayer,  of  West  Point,  for  plaintiffs 
In  error. 

M.  IT.  Mooty,  of  La  Grange,  and  Watkins, 
Harwell  &  Watkins,  of  Atlanta,  for  defend- 
ant in  error. 

BLOODWORTH,  J.  (after  stating  the  facts 
as  above).  The  plaintiff  testified,  in  part,  as 
follows : 

"I  sold  the  property  to  Hogg  in  the  fall  of 
1913,  and  gave  him  a  bond  for  title.  I  don't 
know  where  the  bond  for  title  is.  I  gave  it  to 
him,  and  it  is  his  property,  and  still  his  prop- 
erty. It  is  my  property,  but  his  bond.  I  have 
not  paid  taxes  on  it  since  then,  and  haven't 
given  it  in  for  taxes.  Hogg  hasn't  paid  me  for 
it,  and  I  still  hold  his  notes.  When  this  trans- 
action took  place,  Hogg  was  in  possession  of 
the  property.  In  1916  he  came  to  me  and  told 
me  he  was  unable  to  go  further,  and  was  unable 
to  furnish  his  hands,  and  was  unable  to  meet 
his  payment  and  he  went  into  this  written 
agreement  under  this  contract  I  didn't  con- 
sider that  Hogg  was  still  the  landlord.  My 
attorney  told  me  I  was  in  possessicm  under  this 
contract,  and  that  Hogg  was  not  under  the 
bond  for  title.  I  signed  the  waivers  to  furnish 
certain  hands  and  W.  F.  Hogg,  whidi  was  done 
at  the  request  of  Hogg." 

The  "written  agreement,"  referred  to  in 
the  evidence  Just  quoted,  is  the  paper  copied 
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in  the  statement  of  facts,  and  dated  January 
24,  1916.  A  copy  of  the  **waivers"  referred 
to  will  also  be  found  In  the  statement  of 
facts.  A  part  of  the  evidence  of  Hogg  Is  as 
follows : 

"I  hold  land  that  I  hold  under  bond  for  title 
that  I  purchased  from  W.  A.  Ward.  I  held  this 
land  in  1916.  I  purchased  the  land  from  W. 
A.  Ward  in  1913,  and  I  was  in  possession  of 
the  land  in  1916,  and  am  in  possession  of  it  now. 
I  know  Sam  Lovelace,  Major  Cooley,  Whit 
Davidson,  Perry  Green,  Peter  Brooks,  and  Geo. 
Lyndi.  They  were  tenants  in  1916  on  the 
lands  I  purchased  from  W.  A.  Ward.  They 
were  working  that  year  on  halves.  I.  M.  Scott 
&  Co.  furnished  them  at  my  request  •  •  • 
I  paid  the  taxes  on  the  property,  1916  and 
1915.  •  •  •  I  made  the  agreements  with 
these  negroes  for  the  year  1916,  and  Ward  did 
not  make  them,  and  he  never  had  anything  to 
do  with  them.'* 

Under  the  foregoing  facts  It  is  quite  clear 
that  the  relation  of  landlord  and  cropper  nev- 
er existed  during  the  year  1916  between 
Ward  and  those  who  cultivated  the  land 
sold  by  him  to  Hogg.  The  evidence  shows 
that  Ward  sold  the  land  to  Hogg,  gave  him 
bond  for  title,  which  Hogg  still  held,  and 
Ward  held  the  notes  given  for  the  purchase 
price  of  the  land.  In  Broxton  v.  Ennis,  96 
Ga.  792,  22  S.  E.  945,  it  was  held : 

"Where,  under  a  contract  for  the  sale  of  land, 
the  vendor  executes  to  the  vendee  the  usual 
bond  for  titles,  and  delivers  to  him  the  posses- 
sion of  the  premises,  even  if  the  latter  fail  to 
pay  the  purchase  money  at  maturity,  he  may 
nevertheless  retain  possession,  either' by  himself 
or  his  tenant,  until  such  time  as  he  shall  be 
legally  evicted  therefrom  by  the  vendor;  and 
the  tenant  who  enters  under  the  vendee  cannot, 
without  first  surrendering  his  possession  to 
the  latter,  attorn  to  the  vendor  upon  any  sup- 
posed right  of  the  latter,  without  the  consent  of 
the  vendee  to  rescind  the  contract  of  sale." 

In  the  case  of  Guin  v.  Hilton  &  Dodge 
Lumber  Co.,  6  Ga.  App.  488,  65  S.  E.  332, 
this  coun  referred  to  Broxton  v.  Ennis,  su- 
pra, and  said: 

"This  decision  is  in  effect  a  holding  that  the 
vendee  in  possession  under  a  bond  for  title  is  to 
all  intents  and  purposes  the  owner  of  the  land 
until  the  vendor,  in  some  manner  prescribed  by 
law,  recovers  possession  of  the  land." 

Applying  the  rulings  in  those  cases  to  the 
facts  of  the  one  now  under  consideration, 
we  must  hold  that  Hogg  was  landlord,  and 
that  the  only  legal  effect  of  the  paper  of  Jan- 
uary 24,  1916,  was  to  transfer  to  Ward  the 
title  to  the  rent  contracts  and  "carry  the 
liens  as  a  necessary  incident  thereof,"  as 
provided  by  sections  3345  and  3346  of  the 
Civil  Code  of  1910,  with  the  right  in  him  to 
enforce  the  liens  arising  thereunder  as  pro- 
vided in  section  3347  of  said  Code.  It  did 
not  cancel  or  rescind  the  contract  of  sale  of 
the  land  made  by  Ward  to  Hogg,  nor  did  it 


change  the  relation  between  Hogg  and  tbe 
tenants  and  make  Ward  landlord,  nor  did 
the  "waivers"  signed  by  Ward  have  this  ef- 
fect. It  will  be  noted  that  in  the  agreement 
of  January  24, 1916,  Hogg  transfers  to  Ward 
his  liens  for  1916,  "on  all  crops  of  the  ten- 
ants hereinafter  named,"  and  also  transfers 
and  assigns  t6  Ward  "the  rents  due  me  by 
the  following  named  tenants  for  the  year 
1916."    This  transfer  also  says: 

"These  rents  are  due  and  payable  October  15, 
1916.  These  rents  are  given  for  the  lands  pur- 
chased by  me  from  W.  A.  Ward,  and  are  for  the 
rent  of  the  lands  for  the  year  1916,  and  are  to 
be  turned  over  to  W.  A.  Ward  to  be  credited 
on  the  indebtedness  I  am  now  due  him  for  the 
purchase  of  said  lands." 

As  the  petition  was  based  upon  the  allega- 
tion that  plaintiff  was  the  landlord  and  that 
the  parties  cultivating  the  land  were  his 
"croppers,"  and  as  the  evidence  clearly  es- 
tablishes the  fact  that  he  was  not  the  land- 
lord, and  that  the  persons  cultivating  the 
land  were  not  his  croppers,  and  that  he  had 
only  a  lien  on  the  cotton  and  cotton  seed 
raised  by  the  tenant,  and  not  title  thereto, 
the  evidence  f^ils  to  support  the  allegations 
of  the  petition.  The  verdict  is  therefore  con- 
trary to  the  law  and  the  facts,  and  must  be 
set  aside.  Under  this  ruling  it  is  unneces- 
sary to  consider  the  special  grounds  of  the 
motion  for  new  trial. 

Judgment  reversed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(28  Ga.  App.  447  > 

GEORGIA  CASUALTY  CO.  v.  DIXIE  TRUST 

&  SECURITY  CO.  et  aL 

(No.  9714.) 

(Court  of  Appeals  of  Georgia,  Division  No.  fL 

Feb.  18.  1919.) 

(Syllabus  hy  the  Court.) 
1.  CouBTB  <e=^189(d)— <3iTY  Coiner  of  Macon 

— JUBISDICTION. 

Under  the  allegations  in  the  pleadings,  the 
city  court  of  Macon  had  no  jurisdiction  of  the 
Dixie  Trust  &  Security  Company  in  this  case. 

2.  GUABANTT  ^=s>4,  82(3)— OORSTBUCTION  OJT 
CONTBACT—JOINT  SUIT  AOAINST  GUAKAN- 
TOB  AND  PbIRCIPAL  DEBTOB. 

The  contract  signed  by  Wilson  was  one  of 
guaranty,  and  a  guarantor  cannot  be  sued  joint- 
ly with  the  principal  debtor. 

3.  Evidence  ^=s>419(11)  —  Considxbation  — 
Pabol  Evidence. 

As  a  general  rule,  the  consideration  of  a 
contract  is  open  to  inquiry  as  between  the  orig- 
inal parties;  but  ''if  the  consideration  be  so 
stated  in  the  contract  as  to  make  it  one  of  its 
terms  or  conditions,  as  where  the  consideration 
consists  of  mutual  promises  expressed  in  the 
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contract,  a  different  consideratioii,  whether 
variant  or  additional,  cannot  be  shown  by 
parol." 

(AdditioMl  Byttahua  by  Ediiifrial  Btajf.) 

4.  B11X8  AND  NoTiBB  #=»227— Ckbtoioates  or 
Deposit— iNDOBSEicE  NT. 

One  who  merely  agrees  to  indorse  certifi- 
cates of  dcpovit  coiild  not  be  held  as  iniiors^r 
npon  his  mere  promise  to  indorse. 

5.  Bills  and  Notes  ^=s>227'-Con8TBuction 
of  coittract. 

One  who  a^eed  to  indorse  certificates  of 
deposit  might  be  sued  for  breach  of  his  agree- 
ment, in  which  case  plaintiff  could  only  recover 
by  showing  loss. 

6.  GUABANTT  <8=>36(1)  —  CONSTBUCTION  OF 
OONTBAGT. 

The  contract  of  guaranty  is  strict!  juris, 
and  the  guarantor  may  stand  upon  the  precise 
terms  of  his  contract. 

S^rror  from  City  Court  of  Macon;  Da  Foot 
Oaerry,  Judge. 

Suit  by  the  Georgia  Casualty  Company 
against  the  Dixie  Trust  &  Security  Com- 
pany and  R.  L.  Wilson.  Demurrer  to  peti- 
tion, as  amended  by  Dixie  Trust  &  Security 
C<Mnpany,  sustained,  and  demurrer  of  de- 
fendant R.  Lb  Wilson  to  original  and  amend- 
ed petition  sustained,  and  suit  dismissed, 
and  plaintiff  brings  error.    Affirmed. 

P.  F.  Brock,  of  Macon,  for  plaintiff  in 
error. 

Hardeman,  Jones,  Park  &  Johnston  and 
R.  Curd,  all  of  Macon,  for  defendants  in 
error. 

BLOODWORTH,  J.  The  brief  of  counsel 
for  defendants  in  error  Is  such  a  clear  and 
fair  presentation  of  the  Issues  Involved  In 
this  case,  and  so  fully  In  accord  with  our 
opinion  of  the  principles  of  law  Involved, 
that  we  adopt  it  almost  in  Its  entirety  as  our 
opinion  in  the  case. 

The  Dixie  Trust  &  Security  Company 
Issued  two  certificates  of  deposit,  dated  Feb- 
ruary 26, 1915.  These  certificates  were  signed 
by  the  trust  company,  through  two  of  Its 
officers  alone.  No  other  party  appeared  as 
joint  maker,  security,  Indorser,  or  otherwise 
thereon.  The  company  was  chartered  In  Crisp 
county,  and  had  its  principal  office  and  place 
of  business  in  that  county.  Subsequently, 
on  March  1,  1915,  R.  Ii.  Wilson  executed  a 
contract  wherein  he  agreed  to  Indorse  these 
certificates  and  to  guarantee  the  Georgia 
Casualty  Company  against  loss  thereon. 
This  contract  was  signed  by  Wilson  alone. 
The  trust  company  was  not  a  party  there- 
to In  any  way,  and,  so  far  as  shown  on  the 
face  of  the  contract,  was  not  Interested  there- 
in beneficially  or  otherwise.  Wilson  was  a 
resident  of  Bibb  county,  Ga.  The  Georgia 
Casualty  Company,  the  holder  of  these  cer- 


tificates, sued  the  trust  company  and  Wil- 
son jointly  in*  the  dty  court  of  Macon  for 
their  full  face  value  with  Interest,  attaching 
copies  of  the  certificates  and  contract  to  the 
petition.  The  trust  company  demurred  to 
the  petition,  on  the  ground  that  It  affirma- 
tively appeared  that  the  court  was  with- 
out jurisdiction  as  to  it.  Wilson  demurred 
f  on  the  groiinOs  that  it  affirmatively  appeared 
that  he  was  a  guarantor  against  loss  only; 
that  he  was  not  a  party  to  the  certificates 
nor  liable  thereon,  and  could  not  be  sued  joint- 
ly with  the  trust  company;  and  that  be  could 
not  be  sued  individually  on  the  contract  of 
indemnity  until  It  was  shown  that  the  holder 
had  been  unable  to  recover  from  the  maker 
of  the  certificates.  On  the  bearing  the  plain- 
tiff filed  an  amendment,  which  was  allowed, 
alleging  that  the  consideration  for  the  con- 
tract executed  by  Wilson  was  extension  of 
time  and  Indulgence  granted  by.  the  plaintiff 
to  the  trust  company  and  another  upon  these 
certificates  and  other  Indebtedness,  and  that 
it  was  the  Intention  of  the  parties  that  Wil- 
son should  become  surety  for  said  debts.  This 
amendment  was  demurred  to  on  the  ground 
that  It  was  an  attempt  to  vary  the  plain 
terms  of  the  contract  set  forth,  was  directly 
contradictory  thereof,  and  that  the  same 
could  not  be  changed  or  varied  by  any  alleged 
Intention  of  the  parties.  The  court  sustained 
the  demurrer  of  the  trust  company  and  also 
sustained  the  demurrer  of  R.  L.  Wilson  to  the 
original  petition  and  to  the  petition  as 
amended,  and  dismissed  the  entire  case.  The 
correctness  of  the  court's  rulings  upon  all 
of  the  demurrers  depends  primarily  upon 
the  terms  of  the  contract  between  plaintiff 
and  Wilson.  The  material  portions  thereof 
are: 

"  •  •  •  Whereas  the  Georgia  Casualty 
Company  has  on  deposit  with  the  Farmers' 
State  Bank  the  sum  of  $7,710.00  ♦  ♦  •  and 
also  holds  the  following  certificate  of  deposit 
issued  by  said  bank:  •  •  •  Now,  therefore, 
in  consideration  of  $5.00,  •  ♦  ♦  the  said  R. 
L.  Wilson  hereby  agrees  to  indorse  the  above- 
named  certificates  as  well  as  the  other  two  cer- 
tificates of  deposit  held  by  the  Georgia  Casu- 
alty Company  and  issued  by  the  Dixie  Trust  & 
Security  Company,  •  •  ♦  and  to  hitewise  in- 
dorse any  renewals  or  extensions  of  the  above- 
named  certificates  of  deposit.  And  for  the  con- 
sideration aforesaid  the  said  R.  L.  Wilson  does 
also  guarantee  the  said  Georgia  Casualty  Com- 
pany against  loss  on  account  of  the  above- 
named  certificates  of  deposit  *  *  *  or  the 
above-mentioned  deposit  with  the  Farmers' 
State  Bank,  and  guarantees  to  the  said  Geor- 
gia Casualty  Company  the  faithful  payment  of 
all  amounts  due  or  owing  by  said  Farmers' 
State  Bank  to  the  Georgia  Casualty  Com- 
pany.   •    •    ••• 

[1]  1.  After  fixing  the  venue  of  divorce 
cases,  land  cases,  and  equity  cases,  the  Con- 
stitution of  Georgia  provides: 
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''Suits  against  Joint  obligors,  joint  promisors, 
copartners,  or  joint  trespassers,  residing  in 
different  counties,  may  be  tried  in  either  coun- 
ty."   OivU  Code  1910,  S  6541. 

"Suits  against  the  maker  and  indorser  of 
promissory  notes,  or  drawer,  acceptor,  and  in- 
dorser of  *  *  *  inland  bills  of  exchange,  or 
like  instruments,  residing  in  different  counties, 
shall  be  brought  in  the  county  where  the  mak- 
er or  acceptor  resides."  GiTil  Code  1910,  { 
6542. 

"All  other  dvil  cases  shall  be  tried  in  the 
county  where  the  defendant  resides.  *  •  •  " 
CivU  Code  1910,  {  6543. 

It  is  not  contended  that  Wilson  was  a 
joint  maker.  He  was  not  an  Indorser  In 
the  technical  sense.  If  he  had  been,  a  joint 
suit  could  only  be  maintained  In  Crisp  coun- 
ty. If  a  guarantor,  there  conld  be  no  joint 
suit  in  either  county.  Both  parties  would 
have  to  be  sued  Independently  in  the  county 
of  their  respective  residences.  Musgrove  v. 
Luther  Publishing  Co.,  5  Ga.  App.  279,  63 
S.  E.  52;  Manry  v.  Waxelbamn,  108  Ga.  14, 
33  S.  E.  701;  Renfroe  v.  Shuman,  94  Ga.  153, 
21  S.  E.  373;  Lewis  v.  Close,  91  Ga.  302. 
Was  he  a  surety?  There  is  no  connection 
whatever  on  the  certificates  of  deposit  them- 
selves, either  on  their  face  or  elsewhere,  be- 
tween the  trust  company  and  Wilson.  They 
are  promises  to  pay  by  the  trust  company 
alone,  independently  of  any  one  else,  and  the 
company  is  not  a  party  to  any  other  agree- 
ment by  any  other  persons  relating  to  them. 
The  difference  between  the  contract  of  surety 
and  guarantor  is  thus  stated  in  a  decision  of 
this  court: 

'*'A  surety  and  guarantor  have  this  in  com- 
mon, that  they  are  both  bound  for  another  per- 
son; yet  there  are  points  of  difference  between 
them  which  should  be  carefully  noted.  A  sure- 
ty is  usually  bound  with  his  principal  by  the 
same  instrument,  executed  at  the  same  time 
and  on  the  same  consideration.  He  is  an 
original  promisor  and  debtor  from  the  begin- 
ning, and  is  held  ordinarily  to  every  known  de- 
fault of  bis  principal.  *  *  *  On  the  other 
hand,  the  contract  of  guarantor  is  his  own  sep- 
arate undertaking,  in  which  the  principal  does 
not  join.  It  is  usually  entered  into  before  or 
after  that  of  the  principal,  and  is  often  founded 
on  a  separate  consideration  from  that  support- 
ing the  contract  of  the  principal.  The  original 
contract  of  the  principal  is  not  the  guarantor's 
contract,  and  the  guarantor  is  not  bound  to 
take  notice  of  its  nonperformance.'  1  Brandt 
on  Suretyship  (3d  Ed.)  §  2.  The  surety  joins 
in  the  same  promise  as  his  principal  and  is 
primarily  liable;  the  guarantor  makes  a  sepa- 
rate and  individual  promise  and  is  only  secon- 
darily liable.  His  liability  is  contingent  on  the 
default  of  his  principal,  and  he  only  becomes 
absolutely  liable  when  such  default  takes  place 
and  he  is  notifi^ed  thereof.  20  Cyc.  1400  et  seq.; 
Childs  on  Suretyship  and  Guaranty,  7."  Mus- 
S^rove  V.  Luther  Publishing  Co.,  5  Ga.  App.  281, 
63  S.  E.  53. 

The  distinction  Is  thus  stated  by  the  Su- 
preme Court: 


"One  difference  is  pointed  out  by  our  Code. 
It  says  that  a  contract  of  suretyship  'differs 
from  a  guaranty  in  this,  that  the  consideradon 
of  the  latter  is  a  benefit  flowing  to  the  guar- 
antor.' Civil  Code,  {  2966.  •  •  •  In  brief, 
we  understand  the  difference  to  be  this:  A 
surety  binds  himself  to  perform  if  the  princi- 
pal does  not,  without  regard  to  his  iJ>ility  to 
do  so.  "BIb  contract  is  equally  absolute  with 
that  of  his  principaL  They  may  be  sued  in 
the  same  action,  and  judgment  may  be  entered 
up  against  both.  A  guarantor,  on  the  other 
hand,  does  not  contract  that  the  principal  will 
pay,  but  simply  that  he  is  able  to  do  so;  in 
other  words,  a  guarantor  warrants  nothing  but 
the  solvency  of  the  principal.  Before  an  ac- 
tion can  be  maintained  against  a  guarantor, 
therefore,  it  must  be  shown  that  the  principal 
is  unable  to  perform.  The  surety  says  to  the 
creditor:  If  your  debtor  will  not  pay,  I  will 
pay.  The  guarantor  says  to  him:  Proceed  first 
against  the  principal,  and,  if  he  should  not  be 
able  to  pay,  then  you  may  proceed  against  me. 
It  has  been  said  that  there  is  no  instance  in  the 
books  of  a  guarantor  contracting  jointly  with 
his  principaL  Much  has  been  written  upon  this 
subject,  but  we  think  the  above  expresses  the 
true  distinction  between  the  two  classes  of  con- 
tracts." Manry  ▼.  Waxelbaum,  108  Ga.  17, 
33  S.  E.  708. 

Measured  by  the  rules  laid  down  in  the 
decisions  dted,  whatever  may  be  the  partic- 
ular nature  of  the  obligation  entered  into 
by  Wilson,  It  was  not  that  of  a  surety.  The 
obligations  were  evidenced  by  different  In- 
struments executed  at  different  times  and 
upon  different  considerationa  Wilson  was 
not  a  debtor  from  the  beginning,  and  has  at 
no  time  ever  been  primarily  liable  upon  the 
certificates.  Under  no  vfew  of  the  transac- 
tion could  the  city  court  of  Maoon  have  had 
jurisdiction  of  the  trust  company. 

[2, 4, 8]  2.  By  the  terms  of  the  writing 
signed  by  Wilson,  the  casualty  company 
bound  Itself,  to  nothing.  Wilson  agreed  to 
three  things:  (a)  To  Indorse  all  the  certif- 
icates of  deposit,  (b)  To  guarantee  the 
Georgia  Casualty  Company  "against  loss 
on  account  of  the  above-mentioned  certifi- 
cates of  deposit,"  or  the  deposit  with  the 
Farmers'  State  Bank,  (c)  To  guarantee  to 
the  Georgia  Casualty  Company  the  faithful 
payment  of  all  amounts  due  or  owing  by  said 
Farmers'  State  Bank  to  Georgia  Casualty 
Company. 

(1)  Wilson  merely  agreed  to  indorse.  He 
did  not  indorse  and  Is  not  sued  as  Indorser. 
He  could  not  be  held  as  Indorser  upon  a  mere 
promise  to  indorse.  He  might  be  sued  for 
breach  of  his  agreement,  but  then  plaintiff 
could  only  recover  by  showing  loss.  National 
Bank  v.  Leonard,  91  Ga.  805,  18  S.  R  32: 
BIrdseU  v.  Brown,  96  Mich.  213,  55  N.  W. 
806 ;  1  Daniel,  Neg.  Inst,  (eth  Ed.)  {  689.  If 
one  agrees  to  give  a  note,  can  you  bring  a 
suit  against  him  on  the  note  which  he  fails 
to  give?  See  Adams  v.  Williams,  125  Ga. 
430,  64  S.  E.  99.  (2a)  An  Indorsement  may 
always  be  explained.    Civil  Code  1910,  S  5796. 
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If  Wilson  had  indorsed  the  certificates,  what 
kind  of  indorsement  would  he  have  placed 
thereoD?  The  contract  answers  the  question. 
He  was  to  indorse  on  the  Farmers'  State 
Bank  certificates  a  guaranty  to  faithfully 
pay.  He  was  to  Indorse  on  the  Dixie  Trust 
certificates  a  guaranty  against  loss.  Other- 
wise, why  did  not  the  contract  stop  with  a 
simple  agreement  to  indorse? 

(2)  Under  the  authorities  quoted  from  in 
the  first  division  of  this  opinion,  Wilson  was 
a  guarantor.  Under  the  terms  of  the  specific 
contract  in  question  here,  his  guaranty  was 
against  any  loss  on  the  Dixie  Trust  Company 
certificate.  This  was  an  agreemnt  to  indem- 
nify only. 

"A  guaranty  of  a  note  is  a  covenant  to  pay  it, 
breached  by  failure  of  the  note's  maker  to  do 
bo;  while  an  indemnitor's  covenant  is  merely 
to  make  good  any  loss  from  nonpayment." 
Eckhart  v.  Heier,  37  S.  D.  382,  158  N.  W.  408. 

"So,  in  general,  there  is  a  well- settled  dis- 
tinction between  an  agreement  to  indemnify 
and  an  agreement  to  pay,  or  a  covenant  to  do 
a  certain  act.  In  the  latter  case  a  recovery 
may  be  bad  as  soon  as  there  is  a  breach  of  the 
contract,  whereas  in  the  case  of  a  covenant  of 
indemni^  strictly— that  is,  of  an  indemnity 
against  Iob»— no  right  of  action  accrues  until 
the  indemnitee  has  suffered  a  loss  against  which 
the  covenant  runs."    14  Ruling  Case  Law,  44. 


See,  also.  Wicker  v. 
99,  18  L.  M.  752,  753 
9  Ohio  St  467,  75  Am. 
v.  ShUlito,  64  Ohio  St 
82  Am.  St  Rep.  745; 
La.  143,  55  South.  743 
Casualty  Co.,  118  Md. 


Hoppock,  6  Wall.  94, 
;  Wilson  V.  Stillwell, 
Dec.  477;  Henderson 
236.  60  N.  B.  295,  298, 
Bain  V.  Arthur,  129 
;  Poe  V.  Philadelphia 
347,  84  Atl.  476. 


"A  guaranty  of  collection  or  a  guaranty 
against  loss  as  the  result  of  the  failure  to 
collect  a  debt  places  upon  the  one  for  whose 
benefit  the  guaranty  is  made  the  duty  of  mak- 
ing a  reasonable  effort  to  collect  the  debt  from 
the  principal  debtor,  and  a  cause  of  action  does 
not  accrue  thereon  until  after  such  effort  has 
been  made  and  proved  unavailing.  There  Is 
no  right  of  action  upon  such  contingent  liability 
immediately  upon  the  failure  of  the  principal  to 
perform."  Burton  v.  Dewey,  4  Kan.  App.  592, 
46  Pac.  326w 

See,  also,  Allen  v.  Bundle,  50  Conn.  9,  47 
Am.  Rep.  599;  Allison  v.  Waldham,  24  111. 
132;  Bosman  v.  Akeley,  39  Mich.  710,  33 
Am.  Rep.  447;  Osborne  &  Co.  v.  Thompson, 
36  Minn.  528,  33  N.  W.  1 ;  Northern  Ins.  Co. 
V.  Wright,  76  N.  Y.  445;  Woods  v.  Sherman, 
71  Pa.  100  (2) ;  Evans  v.  Bell,  45  Tex.  553 ; 
Day  V.  Elmore,  4  Wis.  190;  Parker  v.  Cul- 
vertson,  18  Fed.  Cas.  1122,  No.  10732. 

[6]  Inasmuch  as  there  has  been  no  effort 
(prior  to  the  present  suit  In  a  court  without 
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jurisdiction)  to  collect  from  the  Dixie  Trust  & 
Security  Company,  and  that  company  is  not 
even  alleged  to  be  insolvent,  the  liability  con- 
tracted for  has  not  aris^i.  The  contract  of 
guaranty  is  strict!  juris,  and  the  guarantor 
may  stand  upon  the  precise  terms  of  his  con- 
tract. Williams  Valve  Co.  v.  Amorous,  19 
Ga.  App.  155  (1,  5),  91  S.  E.  240. 

(3)  The  language  used  evidences  a  dear  in- 
tention to  guarantee  against  loss  only  on  the 
Dixie  Trust  &  Security  Company  certificates. 
Wilson  therefore  was  not  subject  to  a  suit 
upon  his  undertaking  until  efforts  to  collect 
out  of  the  trust  company  were  exhausted  or 
some  reason  shown  why  such  efforts  would 
prove  fruitless. 

[3]  3.  No  relation  between  Wilson  and  the 
trust  company  is  mentioned  in  the  writing. 
The  sole  consideration  therefor  recited  in 
the  agreement  was  the  payment  of  $5.  If  this 
was  not  paid,  then  there  was  no  consideration 
flowing  from  the  casualty  company  for  the 
contract  It  neither  did  anything  nor  agreed 
to  do  anything.  WhUe  the  consideration  of 
a  contract  may  be  inquired  into,  an  executory 
consideration  different  from  that  expressed 
in  the  contract  cannot  be  proven.  It  does 
not  appear  how  any  agreement  to  extend  the 
time  for  payment  of  the  Farmers'  State  Bank 
certificates  could  have  been  of  any  benefit  to 
the  Dixie  Trust  &  Security  Company  or  could 
have  furnished  any  consideration  for  Wil- 
son's agreement  to  indorse  or  guarantee  the 
trust  company's  certlficatea  But  even  if  so, 
and  if  the  alleged  extension  of  time  on  the 
trust  company's  certificates  constituted  a  con- 
sideration for  Wilson's  agreement,  this  could 
not  be  shown  by  parol  to  vary  or  add  to  the 
writing.  Smith  v.  Newton,  59  Ga.  113  (5); 
Atkinson  v.  Lanier,  69  Ga.  460  (2);  Burke 
V.  Napier,  106  Ga.  329,  32  S.  E.  134;  Well- 
maker  V.  Wheatley,  123  Ga.  203,  51  S.  El 
436  (2) ;  Coldwell  Co.  v.  Cowart,  138  Ga.  236, 
75  S.  E.  425;  Brosseau  v.  Jacobs  Pharmacy 
Co.,  147  Ga.  189,  93  S.  B.  293  (1) ;  Kehoe  v. 
Southern  Paving  O.  Co.,  7  Ga.  App.  236, 
66  S.  E.  547.  In  no  event  could  it  have 
changed  the  contract  from  one  of  guaranty 
to  one  of  suretyship  in  the  face  of  the  spe- 
cific provisions  to  the  contrary  in  the  agree- 
ment itself.  The  demurrers,  including  the 
demurrer  to  the  petition  as  amended,  should 
have  been  sustained  and  the  case  dismissed 
as  to  all  parties,  and  the  court  was  clearly 
right  in  so  doing.  See  Adams  ▼.  Williams, 
125  Ga.  430,  54  S.  E.  99. 

Judgment  aflBrmed. 

BBOYLBS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 
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(23  6a.  App.  366) 

WASraNOTON  BXCH.   BANK  v.   SMITH. 

(No.  9634.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  1, 1919.    On  Rehearing,  Feb.  27, 1919.) 

(Sylldbiu  by  the  Court.) 

1.  Appeal  and  Error  ^=s>231  (3)— Objections 
IN  LowKR  Court— Statement  of  Grounds. 

This  court  cannot  say  that  the  admission 
in  evidence  of  the  deed  from  R.  M.  Smith  to 
Sallie  Jj,  G.  Smith  was  error.  The  only  objec- 
tion made  at  the  time  of  its  admission  was  that 
it  was  "inadmissible.'*  This  objection  was  too 
general  and  indefinite.  Some  specific  ground  or 
reason  why  it  was  inadmissible  should  have 
been  stated. 

2.  Mortgages  ^=s>114— Provision  in  Note- 
Security. 

Under  the  agreed  statement  of  facts,  the 
court,  passing  by  consent  upon  all  questions 
both  of  law  and  fact,  did  not  err  in  finding  and 
adjudging  that  the  $5,000  note  was  the  only 
note  sued  on,  which  was  secured  by  deed,  and 
that  the  $447  note  was  not  so  secured.  The 
deed  in  question,  which  secured  the  $5,000  note, 
was  executed  prior  to  the  execution  of  the  $447 
note.  The  $447  note  was,  however,  executed 
prior  to  the  execution  of  the  $5,000  note,  and 
was  held  by  the  plaintiff  bank  at  the  time  of 
the  making  of  the  latter  note.  The  $5,000 
note  did  not  specifically  refer  to  the  $447  note 
(both  notes  being  executed  by  the  same  person), 
but  contained  the  following  provision:  "And 
it  is  hereby  agreed  and  understood  that  any  ex- 
cess of  security  upon  this  note  shall  be  applica- 
ble to  any  other  note  or  claim  held  by  said 
bank  against  me."  No  parol  evidence  was  intro- 
duced to  show  that  the  $447  note  was  secured 
by  the  deed  given  to  secure  the  $5,000  note,  or 
that  this  was  the  intention  of  the  parties,  and 
the  language  just  quoted  from  the  $5,000  note 
was  insufficient  in  itself,  to  establish  such  fact. 

8.  Appeal  and  Error  ^==>1071(1)— Interest 
#=»50— Tender  ^==>  16(2)— Harmless  Error 
—Necessity  or  Tender. 
The  court  erred  in  finding  that  the  defend- 
ant made  a  legal  tender  of  the  amount  due  on 
the  $5,000  note.  The  agreed  statement  of  facts 
clearly  shows  that  no  such  tender  was  ever 
made.  This  error,  however,  was  harmless  to 
the  plaintiff,  as  the  undisputed  evidence  showed 
that  the  plaintiff  stated  to  the  defendant,  when 
the  latter  offered  to  pay  the  $5,000  note,  that  it 
would  not  accept  the  amount  due  on  the  $5,000 
note  unless  the  amount  due  on  the  $447  note  was 
also  paid.  "A  formal  tender  is  unnecessary, 
where  express  declarations  are  made  by  the 
party  to  whom  money  is  payable  that  he  will 
not  accept  it,  if  tendered.  The  law  takes  one 
who  makes  such  a  statement  at  his  word,  and 
does  not  thereafter  require  the  doing  of  a  vain 
thing."  Arnold  v.  Empire  Life  Insurance  Co., 
3  Ga.  App.  685  (5),  708,  60  S.  E.  470,  480; 
Southern  Life  Insurance  Co.  v.  Logan,  9  Ga. 
App.  503  (2).  507  (2),  506,  71  S.  E.  742;  Mc- 
Leod  V.  Hendry,  126  Ga.  167  (2),  171  (2),  54 
S.  E.  949;  Irwin  v.  Askew,  74  Ga.  581  (4). 
Under  the  facts  of  the  instant  case,  a  tender 


and  useless  ceremony,"  and  it  was  therefore  xnt 
necessary. 

(a)  The  plaintifP  was  entitled  to  recover  the 
amount  of  the  principal  due  on  the  $5,000  note, 
with  accrued  interest  thereon  to  the  date  of 
its  refusal  to  accept  payment  of  such  note  and 
interest  from  the  defendant 

4.  Judghent  ^=»222— Definitbness. 

The  judgment  is  too  general,  in  that  it  does 
not  specifically  designate  the  amount  due  the 
plaintiff  on  the  $5,000  note.  The  court  below 
is  directed  to  amend  its  judgment  to  cure  this 
defect. 

On  Rehearing. 
(Additional  Syllabus  hy  Editorial  Staff.) 

5.  Interest  ^=»60  —  CaNTiNuiNo  Tender  « 
Running  of  Interest. 

The  rule  that  a  tender  to  prevent  running 
of  interest  must  be  continuing  is  not  applica- 
ble, in  case  where  no  legal  tender  waa  ever 
made. 

6.  Interest  ^5»60— Refusal  to  Accept  Ten- 
der. 

Where  a  debtor  made  a  bona  fide  offer  to 
pay  a  note,  and  intended  and  was  able  to  make 
payment,  but  offer  was  rejected  by  creditor, 
he  was  not  entitled  to  interest  on  note  after  re- 
jection of  tender. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  by  the  Washingtoa  Exchange  Bank 
against  R«  M.  Smith.  From  the  judgment, 
plaintiff  brings  error.  Affirmed,  with  direc- 
tion. 

CJolley  ft  Colley,  of  Washington,  Ga.,  for 
plaintiff  in  error. 

I.  T.  Irvin,  Jr.,  of  Washington,  Ga.,  for 
defendant  in  error. 

BROYLES,  P.  J.  Judgment  affirmed,  with 
direction. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 

On  Rehearing. 

BROTLBS,  P.  J.  [B,  6]  In  our  Judgm«it 
the  principle  of  law  stated  In  Gray  v.  An- 
gler, 62  Ga.  597,  that  "a  tender,  to  prevent 
the' running  of  interest,  must  be  continuing," 
is  not  applicable  in  a  case  where  no  legal 
tender  was  ever  made.  In  the  instant  case, 
as  decided  by  this  court,  no  legal  tender  was 
made;  but  the  evidence  authorized  a  find- 
ing that  a  bona  fide  offer  to  pay  the  ^,000 
note  was  made  by  the  debtor  to  his  creditor 
on  March  14,  1917,  that  the  former  really 
intended  and  was  able  to  make  the  payment, 
and  that  this  offer  was  rejected  by  the  credi- 
tor on  the  following  day.  Under  these 
circumstances  the  creditor  was  not  en- 
titled   to   interest   on    the    note   after    the 


by  the  defendant  would  have  been  "a  mere  idle    latter  date,  to  wit,  March  15,  1917.    "Where 
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a  debtor  Is  really  and  bona  fide  ready 
to  make  payment,  and  intends  to  do  so, 
but  is  prevented  from  so  doing  by  the  act 
or  omission  of  his  creditor,  the  latter  will 
not  be  entitled  to  interest."  15  R.  0.  L., 
33,  i  30;  Hart  v.  Brand,  1  A.  K.  Marsh. 
(Ky.)  159,  10  Am.  Dec.  715.  "If  the  failure 
to  make  payment  of  the  principal  debt  is 
due  to  any  improper  act  of  the  creditor,  or 
to  such  conduct  on  his  part  as  prevents  the 
debtor  from  complying  with  his  contract  to 
pay,  interest  on  such  debt  is  generally  sus- 
pended during  the  time  the  debtor  is  so 
prevented  from  making  payment"  22  Cyc. 
1554,  I  2,  note  93. 
Judgment  adhered  to. 

BLOODWORTH  and  STEPHENS,  JJ.,  con- 
cur. 


(23  Ga.  App.  408) 
TEKAS  CO.  ct  al.  v.  HEARN.    (No.  9560.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  12,  1919.) 

(SyUalus  ly  the  Court.) 

1.  Master  and  Sebvant    «=»230(2)  —  Con- 

TKIBUTOBY    NEQLIGENCB—AQE    OF     CEBTin- 
CATE. 

A  servant  19  years  old,  "of  fair  education 
and  training,"  is  chargeable  with  the  same  de- 
gree of  diligence  for  his  own  safety  as  an  adult 
engaged  in  the  same  work. 

2.  Masteb  and  Sebvant  <©=»217(13)— Defec- 
tive Tools  and  Appliances— Contbibu- 
TOBY  Negligence— Liability. 

"A  master  is  not  responsible  in  damages  to 
his  servant  for  injuries  sustained  by  the  latter 
while  in  the  employment  of  the  former,  in  con- 
sequence of  defects  in  a  tool  famished  by  the 
master,  which  the  servant  was  using  at  the  time 
of  the  injury,  when  the  defects  were  such  that 
they  were  known  to  the  servant,  or  could  have 
been  known  by  the  exercise  of  ordinary  care  on 
his  part." 

3.  Masteb  and  Sebvant  ^=»155(1)  —  Dan- 
GEBS  Incident  to  EJmployment— Wabninq. 

"The  duty  of  a  master  to  warn  his  servants 
of  dangers  incident  to  his  employment  does  not 
embrace  an  obligation  of  the  master  to  antici- 
pate that  the  servant  may  perform  his  task 
improperly,  and  to  warn  him  of  an  obvious  dan- 
ger resultant  from  such  improper  method  of 
performing  his  task.^ 


tf 


(Additional  Syllaliu  hy  Editorial  Staff.) 

4.  Masteb  and  Sebvant  ^=s>258(11>— Tools 
and  Appliances— Wabning—Sutficienoy 
OF  Petition. 

Petition  alleging  that  deceased  servant,  19 
years  old,  was  employed  to  sell  and  deliver  gas- 
oline from  a  truck,  the  platform  of  which  was 
too  high  to  remove  cans,  that  defective  covers 
oermitted  spilling  of  gasoline  on  his  clothing, 
as  result  of  which  it  caught  fire  as  he  was 


standing  near  cigar  lighter,  and  a  failure  to 
warn  of  dangerous  machinery  and  inflammable 
character  of  gasoline  fumes,  stated  no  cause  of 
action. 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  J.  B.  Park,  Judge. 

Suit  by  Mrs.  Leah  V.  Hearn  against  the 
Texas  Company  and  another.  General  and 
special  demurrers  to  petition  overruled,  and 
defendants  bring  error.     Reversed. 

Mrs.  Leah  V.  Hearn  sued  the  Texas  Com- 
pany, alleging,  in  substance,  as  follows: 
That  petitioner  is  the  mother  of  Cline  Hearn, 
vvno  in  his  lifetime  contributed  to  her  sup- 
port; that  on  December  29,  1916,  the  said 
Cline  Hearn,  then  a  minor  19  years  old,  was 
employed  by  the  defendant,  and  while  engag- 
ed in  the  discharge  of  his  duties  was  killed 
as  a  result  of  the  negligence  of  defendant 
and  its  agent,  Homer  A.  Massey ;  that  prior 
to  December,  1916,  the  said  agent  employed 
the  deceased  to  drive  a  truck  and  to  sell  and 
deliver  gasoline;  that  said  agent  furnished 
the  deceased,  for  use  by  him  in  performing 
his  duties,  an  automobile  truck  and  a  number 
of  10-gallon  oil  cans,  to  be  carried  on  said 
truck,  for  the  transportation  of  oil  and  gaso- 
line; t'nat  the  platform  of  the  truck  upon 
which  the  cans  stood  was  40  inches  above 
the  surface  on  which  the  truck  ran,  and  the 
cans  were  24  inches  high;  that  it  was 
Hearn's  duty  to  carry  these  cans,  filled  with 
gasoline  and  oil  to  the  point  of  delivery,  and 
take  them  from  the  truck  and  pour  tneir  con- 
tents into  the  tanks  of  dealers  to  whom  he 
sold;  that  a  number  of  the  cans  furnished 
Hearn  had  defective  covers,  in  that  the  cov- 
ers did  not  fit  the  opening  of  the  cans  tight 
enough  to  prevent  their  falling  out  when 
they  were  tilted;  that  on  the  date  of  his 
death  Hearn  drove  his  truck  to  Gordon,  and 
there  made  a  sale  of  g;asoline  for  his  employ- 
er to  a  dealer,  and,  in  taking  the  can  of  gas- 
oline from  the  truck  for  the  purpose  of  de- 
livering it,  tilted  the  can,  and  the  defective 
cover  came  off  and  gasoline  poured  out  over 
the  said  Hearn's  body  and  clothing;  that 
witnin  five  minutes  after  making  this  deliv- 
ery he  was  in  the  drug  store  of  Dr.  Evans, 
at  Gk>rdon,  standing  at  the  counter  near  a 
cigar  lighter,  which  was  burning  a  small 
flame,  and  standing  more  than  12  inches 
therefrom,  when  the  fumes  of  gasoline  from 
his  clothing  caught  fire  from  the  fiame,  and 
the  fire  was  communicated  to  his  gasoline- 
soaked  clothing,  and  the  burns  therefrom 
caused  his  death;  that  Cline  Hearn  never 
handled  gasoline  until  after  his  employment 
by  the  defendant,  which  was  less  than  4 
months  prior  to  his  death;  that  he  had  no 
knowledge  of  the  danger  attending  the  han- 
dling of  the  same,  and  that  he  had  no  knowl- 
edge of  the  infiammable  nature  of  its  fumes, 
while  the  defendant  well  knew  of  the  dan- 
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gers  Incident  to  his  employment,  and  of  the 
Inflammable  nature  of  the  gasoline ;  that  the 
defendant  well  knew  the  youth,  Inexperience, 
and  lack  of  knowledge  of  Heam  about  his 
business;  that  the  truck  and  cans  furnish- 
ed Hearn  were  defective  and  dangerous 
tools,  In  that  Hearn  was  only  5  feet  4  inches 
tall,  the  floor  of  the  truck  was  40  Inches 
above  ground,  the  top  of  the  can  24  inches 
above  the  floor  of  the  truck,  and  the  cans, 
when  full,  weighed  more  than  100  pounds, 
and.  in  order  for  Hearn  to  remove  the  cans 
from  the  truck,  it  was  necessary  to  tilt  the 
can  until  he  could  encircle  it  with  his  arras ; 
and  that  Heam  had  no  opportunity  to  learn 
of  the  dangerous  character  of  the  tools.  It 
is  allege<l  that  the  defendant  was  negligent 
in  furnishing  Heam  with  dangerous  machin- 
ery and  tools,  with  a  machine  whose  floor 
was  too  high  for  him  to  safely  remove  there- 
from cans  of  the  character  furnished  him, 
filled  with  gasoline,  with  cans  having  defec- 
tive covers,  that  permitted  the  spilling  of 
gasoline  on  his  body  and  dothes,  with  a 
truck  and  cans  which  necessitated  the  tilt- 
ing of  tlie  cans  in  unloading;  in  failing  to 
warn  him  of  the  dangerous  character  of  the 
machinery  and  tools  furnished  him,  of  the 
dangers  attending  his  duties,  of  the  dangers 
of  spilling  gasoline  upon  his  clothes,  and  of 
the  inflammable  character  of  the  fumes  of 
gasoline,  and  In  failing  to  instruct  him  to  use 
the  machine  furnished  and  handle  the  gaso- 
line in  a  safe  manner.  Demurrers,  both  gen- 
eral and  special,  were  overruled,  and  the  de- 
fendant excepted. 

Ryals  &  Anderson  and  B.  S.  Deaver,  all  of 
Macon,  for  plaintiffs  in  error. 

Hines  &  Vinson^  of  Milledgeville,  for  de- 
fendant in  error. 

BLOODWORTH,  J.  (bfter  stating  the 
facts  as  above).  [1]  That  the  deceased  was 
only  19  years  old  when  the  burning  which 
resulted  in  his  death  took  place  cannot  avail 
the  plaintiff.  The  petition  distinctly  alleges 
that  he  was  "of  fair  education  and  training." 
In  Skipper  v.  Southern  Cotton  Oil  Co.,  120 
Ga.  942,  48  S.  B.  360,  Mr.  Justice  Lamar  said : 

"The  petition  stresses  the  fact  that  the  plain- 
tiff was  a  minor  and  inexperienced,  but  that  he 
was  only  19  years  of  age  was  immaterial  The 
case  is  to  be  treated  as  though  he  had  attained 
majority;  for  there  is  no  suggestion  that  he 
was  not  chargeable  with  the  duty  of  using  due 
care,  nor  that  he  was  incapable  of  appreciating 
the  clanger  of  stepping  into  the  midst  of  moving 
machinery." 

As  illustrating  the  prlncii^e  above  announc* 
ed,  see  Muscogee  Mfg.  Co.  v.  Butts,  21  Ga. 
App.  558,  94  S.  E.  821  (1);  Vinson  v.  Willing- 
ham  Cotton  Mills,  2  Ga.  App.  53,  58  S.  £. 
413  (2);  Wilder  v.  Miller,  128  Ca.  139,  57  S. 
E.  809  (1);  Evans  v.  Josephine  Mills,  119  Ga. 
448,  46  S.  E.  674  (6) ;  Central  RaUroad  Co.  v. 
rhilUps»  91  Ga.  526^  17  S.  B.  952  (2) ;  Central 


'  Railroad  &  Banking  Co.  v.  Bylee,  87  Ga.  491. 
13  S.  E.  584,  13  U  R.  A.  634  (2);  Sims  v. 
Bast  &  West  Railroad  Co..  84  Ga.  152,  10  S. 
E.  543,  20  Am.  St  Rep.  352;  a.  a,  80  Ga.  807^ 
6  S.  E.  595. 

[2]  2.  From    the   foregoing   statement   of 
facts  It  will  be  seen  that  the  petition  alleges 
that  the  defendant  was  negligent,  l)ecause 
the  deceased  was  low  of  stature  and  had 
been  furnished  with  an  auto  truck  too  high 
for  him  to  remove  the  cans  of  gasoline  there- 
from without  tilting  them,  and  that  some  of 
the  cans  had  defective  tops,  which  allowed 
the  gasoline  to  spill  when  the  cans  were  tilted. 
It  does  not  appear  from  the  petition  that  the 
tmck  and  cans  were  not  equal  in  kind  to 
those  in  general  use  and  reasonably  safe  for 
all  persons  who  operated  them  with  ordinary 
care  and  diligence,  and  there  is  no  allegation 
that  the  servtant  made  complaint  to  the  mas- 
ter In  reference  thereto,  nor  is  there  any 
charge  that  there  were  any  latent  defects  In 
the   truck   or  cans.     The  plaintiff   by    the 
petition  seems  to  attempt  to  place  this  case 
in  a  special  class  bedause  deceased  was  "low 
of  stature."    From  the  very  character  of  the 
complaint  as  to  the  alleged  defects  of  the 
truck  and  cans,  these  defects  were  patent  and 
obvious   to  the  deceased.     It   also  appears 
from   the  declaration  that  the  servant  for 
nearly  4  months  bad  been  using  the  truck 
and  cans,  and  his  opportunity  of  knowing  of 
"the  defects  or  danger  in  the  machinery  sui>- 
plled"  was  equal,  If  not  superior,  to  that  of 
the  master.    See  Williams  v.  Atlantic  Coast 
Line  Railroad  Co.,  18  Ga.  App.  120,  89  S. 
E.  158,  and  cases  dted,  and  Beck  v.  Tumlin 
Co.,  13  Or,  App.  618,  79  S.  E.  587,  and  cases 
cited.    Even  if  it  be  conceded  that  the  truck 
and  cans,  as  related  to  the  low  stature  of  the 
deceased,  were  dangerous  because  of  the  al- 
leged dedciendes  therein,  the  deceased,  with 
full  knowledge  of  these  deficiencies,  assumed 
the  risk  and  continued  voluntarily  to  use 
them,  and  the  plaintiff  would  not  be  entitled 
to  recover  for  lany  injury  resulting  solely 
from  such  use.    It  Is  apparent,  from  the  al- 
legations in  the  petition,  that  the  saturation 
of  the  clothes  of  the  deceased  resulted  from 
Ms  own  failure  to  perform  with  due  care  the 
work  assigned  him,  and  was  not  the  result 
of  any  negligent  act  or  omission  of  the  de- 
fendant, and  that  the  master  is  not  liable  for 
providing  the  truck  and  cans  used  by  the  de- 
ceased. 

"A  master  is  not  responsible  in  damages  to 
his  servant  for  injuries  sustained  by  tiie  latter 
while  in  the  employment  of  the  former,  in  con* 
sequence  of  defects  in  a  tool  furnished  by  the 
master,  which  the  servant  was  using  at  the 
time  of  the  injury,  when  the  defects  were  such 
that  they  were  known  to  the  servant,  or  conld 
have  been  known  by  the  exercise  of  ordinary 
care  on  his  part"  Banks  v.  Schoficld*8  Sons, 
126  Ga.  667,  55  S.  E.  939. 

"The  servant  seeking  to  recover  for  an  injury 
takes  the  burden  upon  himself  of  establishing 
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negligence  on  the  part  of  the  master,  and  due 
care  on  his  own  part"  McDaniel  y.  Acme 
Brewing  Co.,  113  Ga.  80,  38  S.  E.  404  (1). 

See,  also,  Ciyil  Code  1910,  |  3131 ;  Musco- 
gee Mfg.  Go.  y.  Butts,  21  Oa.  App.  558,  M  S. 
R  821  (2);  Short  y.  Cherokee  Mfg.  Co.,  3  Ga. 
App.  377,  69  S.  E  1115. 

[3, 4]  3.  The  petition  alleges  that  the  de- 
ceased had  neyer  handled  gasoline  until  he 
was  employed  by  the  defendant  ''had  no 
knowledge  of  the  inflanunable  nature  of  the 
tnmes  of  gasoline,"  and  ''had  no  knowledge 
of  the  dangers  attending  the  handling  of  the 
same,"  and  that  the  defendant  failed  to  warn 
him  of  the  inflammable  nature  of  gasoline, 
and  failed  to  instruct  him  "of  the  dangers 
of  permitting  gasoline  to  get  upon  his  person 
and  clothing."  Generally  it  is  the  duty  of 
the  master  to  warn  the  servant  of  the  dan- 
gers incident  to  his  employment,  yet  this 
duty  "does  not  embrace  an  obligtitlon  of  the 
master  to  anticipate  that  the  servant  may 
perform  his  task  improperly,  and  to  warn  him 
of  an  obyious  danger  resultant  from  such  im- 
proper method  of  performing  his  task." 
Howkird  y.  Central  of  Georgia  Ry.  Co.,  138 
Ga.  537,  75  S.  E.  624  (2).  See  Commercial 
Guano  Co.  y.  Neather,  114  Ga.  416,  40  S.  E. 
299  (2).  The  saturation  with  gasoline  of  the 
clothes  of  the  deceased  was  not  an  incident  to 
the  proper  performance  of  his  work,  but 
clearly  resulted  from  an  improper  perform- 
ance thereof,  and  was  the  causa  sine  qua  non, 
the  cause  without  which  the  burning  could 
not  have  taken  place.  The  proper  perform- 
ance of  the  duties  of  the  deceased  would  not 
be  attended  by  extraordinary  hazard  or  dan- 
ger. 

"The  failure  of  the  master  to  instract  the 
servant  how  to  perform  work  which  any  person 
of  ordinary  intelligence  can  perform  without 
instructions,  and  the  performance  of  which  is 
unattended  by  extraordinary  hazard  or  danger, 
is  not  such  a  breach  of  his  duty  to  instruct  as 
will  give  a  servant  injured  while  performing 
the  work  a  right  of  action  for  damages."  How- 
ard V.  Central  of  Georgia  Railway  Co.,  138  Ga. 
637,  75  S.  B.  624  (1). 

It  follows  from  the  decisions  above  quoted 
and  cited  that  the  defendant  was  under  no 
legal  duty  to  warn  the  deceased  of  the  dan- 
ger resulting  from  the  improper  performance 
of  his  task.  In  addition  to  the  above,  the 
petition  shows: 

That  at  the  time  his  "clothing  caught  fire  be 
was  in  the  drug  store  of  Dr.  Evans,  at  Gordon, 
Ga.,  standing  at  the  counter  near  a  cigar  light- 
er, which  was  burning  a  small  flame,"  and  that 
"the  fumes  of  gasoline  from  his  clothing  caught 
fire  from  the  flame,  and  the  fire  was  communi- 
cated to  his  gasoline-soaked  clothing,  and  the 
bums  therefrom  were  the  cause  of  his  death." 

There  is  no  allegation  that  he  was  in  this 
drug  store  delivering  gasoline,  or  that  in  the 
lischarge  of  his  duty  it  w^  necessary  for 


him  to  be  standing  near  the  cigar  lighter 
from  which  the  "fumes"  of  gasoline  caught 
fire,  and  which  resulted  in  his  death.  See 
Kennedy  v.  Atlantic  Coast  Line  R  Co.,  9  Ga. 
App.  661,  72  S.  B.  66 ;  Savannah  Electric  Oo. 
V.  Hodges,  6  Ga.  App.  470.  65  S.  E.  322; 
Stnange  v.  Wrightsville  &  Tennllle  R.  Co.,  133 
Ga.  730,  66  S.  E.  774;  Central  of  Georgia  Ry. 
Co.  y.  McWhorter,  115  Ga.  476,  42  S.  B.  82; 
Whitton  y.  South  Carolina  &  Georgia  R.  Oo., 
106  Ga.  796,  32  S.  E.  857 ;  Central  Railroad  & 
Banking  Co.  v.  Chapman,  96  Ga.  769,  22  S. 
R  273;  Atlanta  &  Charlotte  Air  line  Ry.  v. 
Ray,  70  Ga.  674  (4).  Taking  into  considera- 
tion all  the  allegations  of  the  petition,  we 
are  convinced  that  the  death  of  dine  Hearn 
was  not  due  to  the  failure  of  any  duty  due 
him  by  the  defendant,  or  to  any  negligent  per- 
formance of  any  such  duty,  and  that  the  court 
erred  in  overruling  the  demurrer  to  the  pe- 
tition. 
Judgment  reversed. 

BROTLESt    P.   J.,    and    STEPHENS,    J., 
concur. 


(23  Ga.  App.   434) 

AMERICAN  NAT.  BANK  OF  MACON  et  al. 
V.  ANDERSON.     (No.  9566.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  18,  1919.) 

(ByTlabua  ly  the  Court,) 

Banks  and  Banking  ^=»283-Oonsolida- 
tion—suit  fob  sebvice8  on  liquidating 
CoaoaTTEE. 

The  court  erred  in  overruling  the  general 
demurrer  to  the  petition. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Suit  by  W.  T.  Anderson  against  the  Ameri- 
can National  Bank  of  Macon  and  the  Com- 
mercial National  Bank  of  Macon.  General 
demurrer  to  petition  filed  by  the  American 
National  Bank  of  Macon  overruled,  and  it 
brings  error.    Reversed. 

Hardeman,  Jones,  Park  &  Johnston  and 
EEarry  S.  Strozier,  all  of  Macon,  for  plaintiff 
in  error. 

Hall  &  Grice,  of  Macon,  for  defendant  in 
error. 

BROYLE)S,  P.  J.  W.  T.  Anderson  brought 
suit  jointly  against  the  American  National 
Bank  of  Macon  and  the  Ck)mmercial  National 
Bank  of  Macon,  Ga.,  for  the  recovery  of  an 
amount  alleged  to  be  due  him  for  servioes  ren- 
dered both  banks  as  a  member  of  the  liquidat- 
ing committee  of  the  Commercial  Bank  in  as- 
sisting the  American  Bank  to  reduce  to  cash 
certain  assets  of  the  Commercial  Bank  which 
had  been  transferred  to  and  taken  over  by  the 
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American  Bank.  The  theory  upon  which  the 
petition  was  drawn  was  that  under  a  certain 
written  contract  (a  copy  of  which  was  at- 
tached as  an  exhibit  to  the  petition),  entered 
into  between  the  two  banks  on  August  11, 
1914,  a  consolidation  or  merger  of  these  banks 
resulted,  and  that  the  surviving  bank,  the 
American  Bank,  was  liable  for  the  debts  of 
the  absorbed  bank,  the  Commercial,  and  es- 
pecially, as  In  this  case,  for  services  rendered 
upon  the  request  of  both  banks,  although  the 
services  were  performed  under  employment  by 
the  absorbed  bank.  As  the  petition  is  drawn, 
there  can  be  no  recovery  against  the  Amer- 
ican Bank  unless  there  was  a  consolidation 
or  merger  of  the  two  banks;  and  this  ques- 
tion depends  upon  the  proper  construction 
of  the  contract  of  August  11, 1914.  That  con- 
tract was  as  follows: 

"Georgia,  Bibb  CJounty. 

"Articles  of  agreement  for  the  liquidation  of 
the  Commercial  National  Bank  of  Macon,  Geor- 
gia, by  the  American  National  Bank  of  Macon, 
Georgia,  both  being  National  Banking  Associa- 
tions, made  and  entered  into  between  said  banks 
as  the  contracting  parties. 

"Whereas,  oh  the  Ist  day  of  August,  1914, 
the  board  of  directors  of  the  Commercial  Na- 
tional Bank  at  a  meeting  of  said  board  duly 
and  regularly  called,  adopted  a  resolution  which 
authorized  the  officers  of  the  said  association  to 
commence  proceedings  for  the  liquidation  of  said 
association  under  section  5220  and  5223  of  the 
U.  S.  Revised  Statutes  for  consolidation  with 
said  American  National  Bank  and  to  transfer  to 
said  American  National  Bank  all  the  assets  of 
said  Commercial  National  Bank,  which  assets 
wepe  by  said  resolution  so  transferred  and  as- 
signed in  order  to  tuily  protect  and  secure  said 
American  National  Bank  for  all  moneys  advanc- 
ed or  to  be  advanced  by  said  association  in  the 
assumption  and  payment  of  the  liabilities  of 
said  Commercial  National  Bank  shown  by  a  list 
of  said  liabilities  hereto  attached  and  identified 
as  'Exhibit  A'  and  by  the  signature  of  the  par- 
ties hereto;  and  which  said  resolution  further 
provided  that  said  American  National  Bank 
should  take  over  the  business  of  said  Commer- 
cial National  Bank,  liquidate  said  assets,  and 
account  to  the  shareholders  of  said  Commer- 
cial National  Bank  for  any  overplus  which 
might  remain  after  paying  the  depositors  and 
other  indebtedness  of  said  Commercial  Nation- 
al Bank  in  full,  and  the  expense  of  realizing  on 
the  assets  so  transferred,  the  said  American  Na- 
tional Bank  to  charge  nothing  for  its  services 
in  so  doing;  and  which  resolution  further  au- 
liiorized  and  directed  the  officers  of  said  Com- 
mercial National  Bank  to  make  such  contract 
with  the  American  National  Bank  as  might 
be  necessary  or  appropriate  in  order  to  carry 
out  the  general  purposes  of  said  resolution,  the 
details  of  said  contract  to  be  left  to  the  discre- 
tion of  said  officers;   and 

"Whereas,  on  the  same  date,  the  board  of 
directors  of  the  American  National  Bank,  at  a 
meeting  of  said  board  duly  and  regularly  called, 
adopted  a  resolution  whereby  said  American  Na- 
tional Bank  assumed  the  payment  of  said  de- 
positors and  other  liabilities  of  said  Commer- 
cial National  Bank,  shown  by  the  list  of  lia- 


bilities set  out  in  Exhibit  A  hereto  attached 
and  hereinbefore  referred  to,  upon  condition 
that  the  assets  of  said  Commercial  National 
Bank  should  be  transferred  to  said  Americtn 
National  Bank  sufficient  in  amount  and  in 
value  in  the  estimation  of  the  officers  of  the 
American  National  Bank  to  fully  protect  and  se- 
cure said  association  for  any  and  all  amounts 
payment  of  which  was  assumed  under  said 
resolution;  and  which  resolution  authorized  the 
officers  of  said  association  to  make  such  con- 
tracts as  might  be  necessary  to  carry  out  the 
purposes  of  said  resolution,  the  details  to  be 
left  to  the  discretion  of  said  officers;   and 

"Whereas,  the  preliminaries  and  conditions  in 
said  resolution  mentioned  have  been  complied 
with,  and  the  assets  of  the  Commercial  Nation- 
al Bank  have  been  delivered  to  said  American 
National  Bank; 

"Now  therefore  these  articles  of  agreement, 
witness: 

"I.  That  said  Commercial  National  Bank  has 
transferred,  assigned,  conveyed  and  confirmed, 
and  does  by  these  presents  transfer,  assign,  con- 
vey and  confirm  unto  the  American  National 
Bank  of  Macon,  Georgia,  its  successors  and  as- 
signs all  of  the  assets  of  every  kind  and  de- 
scription including  cash  and  cash  items  on 
hand  at  the  close  of  business  on  August  1. 
1914,  bills  receivable,  bonds,  real  estate  and 
personal  property  and  interest  therein,  and  chos- 
es  in  action  of  all  kinds  including  all  the  United 
States  bonds  now  on  deposit  with  the  Treasurer 
of  the  United  States  as  security  for  the  circula- 
tion of  the  Commercial  National  Bank  of  Ma- 
con and  for  deposits  of  United  States  deposits; 
to  have  and  to  hold  the  same  unto  it  the  said 
American  National  Bank  of  Macon,  its  succes- 
sors and  assigns,  in  fee  simple,  forever;  and 
the  title  to  said  assets  and  each  and  all  thereof 
said  the  Commercial  National  Bank  of  Macon 
for  itself  and  its  successors  hereby  warrants  on- 
to said  the  American  National  Bank,  its  suc- 
cessors and  assigns,  against  the  claims  of  all 
persons  whatsoever. 

"II.  That  in  contemplation  of  the  liquidation 
of  said  Commercial  National  Bank  under  sec- 
tions 5220,  5221  and  5223,  U.  S.  Revised  Stat- 
utes, said  Commercial  National  Bank  by  its  of- 
ficers and  directors,  will  call  a  meeting  of  the 
shareholders  of  said  association  to  be  held  at 
Macon,  Georgia,  on  August  12,  1914,  and  on 
the  date  or  dates  to  which  said  meeting  may 
be  from  time  to  time  adjourned,  and  will  pro- 
cure proper  resolutions  by  said  shareholders  and 
a  sufficient  majority  thereof  to  comply  with  the 
law  in  such  cases  made  and  provided,  liquidating 
said  association  and  consolidating  same  with 
the  American  National  Bank  of  Macon  by  the 
purchase  of  the  assets  of  said  Commercial  Na- 
tional Bank  by  the  American  National  Bank 
but  without  providing  for  stock  in  the  Ameri- 
can National  Bank  to  be  issued  to  the  share- 
holders of  the  Commercial  National  Bank;  and 
ratifying  and  confirming  the  action  of  the  board 
of  directors  of  said  Commercial  National  Bank 
as  herein  recited;  and  ratifying  and  confirming 
this  contract. 

"III.  That  said  Commercial  National  Bank 
will  aUo  procure  proper  resolutions  to  be  pass- 
ed by  said  shareholders,  appointing  said  Ameri- 
can National  Bank  as  liquidating  agent  for  said 
Commercial  National  Bank  in  said  liquidatins 
for  consolidation  as  aforesaid,  said  liquidation 
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to  be  conducted  in  accordance  with  law  and  un- 
der the  supervision  of  the  board  of  directors  of 
said  Commercial  National  Bank. 

**IV.  That  said  Commercial  National  Bank, 
until  the  final  liquidation  of  its  affairs  and  final 
settlement  with  its  shareholders,  agrees  to  main- 
tain its  corporate  existence,  and  that  its  direc- 
tors and  officers  will  at  all  times  when  called 
upon  so  to  do  by  said  American  National  Bank 
execute  and  deliver  in  the  name  of  said  asso- 
ciation all  other  and  further  writings  of  all 
kinds  which  may  be  necessary  to  fully  effectuate 
the  transfer  of  said  assets,  the  liquidation  of 
said  association,  and  this  contract. 

**V.  That  in  consideration  of  the  foregoing 
acts  and  agreements  by  the  Commercial  Nation- 
al Bank,  said  American  National  Bank  hereby 
agrees  that  it  will,  and  it  does  hereby  assume 
and  promise  to  pay  the  same  when  and  as  the 
same  are  presented  for  pajrment,  the  deposi- 
tors and  other  liabilities  of  said  Commercial 
Kational  Bank  of  Macon  shown  in  Exhibit  A 
hereto  attached;  and  that  in  addition  thereto, 
it  will  and  does  hereby  assume  the  redemp- 
tion of  the  circulating  notes  of  said  Commer- 
cial National  Bank;  and  that  it  will  procure 
such  resolution  to  be  passed  by  its  board  of  di- 
rectors as  may  be  necessary  for  it  to  so  as- 
sume the  redemption  of  said  circulating  notes. 

**VI.  That  said  American  National  Bank  will 
accept  the  appointment  as  liquidating  agent  of 
said  Commercial  National  Bank  and  will  pro- 
ceed with  all  due  and  .reasonable  diligence  to 
liquidate  said  association  and  to  collect  and  re- 
duce to  cash  all  the  assets  of  said  association 
all  of  said  assets  to  be  held  as  security  by  said 
American  National  Bank  for  all  advances  made 
by  it  in  paying  the  depositors  and  other  lia- 
bilities of  said  Commercial  National  Bank  and 
the  actual  expenses  incurred  by  said  American 
National  Bank  in  realizing  on  said  assets,  and 
that  after  deducting  from  the  proceeds  of  said 
assets  the  actual  expenses  incurred  by  said 
American  National  Bank  in  liquidating  said 
association  and  acting  as  liquidating  agent  and 
in  collecting  said  assets  and  realizing  upon  the 
same,  it  will  apply  said  proceeds,  first,  in  re- 
paying to  itself  all  amounts  advanced  by  it 
hereunder,  with  interest  thereon  at  the  rate  of 
seven  (7%)  per  annum;  next,  in  discharging  the 
liabilities  of  said  Commercial  National  Bank 
which  shall  not  have  been  paid  by  advances 
made  by  said  American  National  Bank;  and 
that  when  all  of  said  liabilities  have  been  fully 
[dislcharged  it  will  account  to  the  shareholders 
of  said  Commercial  National  Bank  and  from 
time  to  time  pay  over  to  said  shareholders  pro 
rata  of  the  surplus  remaining  in  its  hands  from 
the  proceeds  of  said  assets;  said  American 
National  Bank  to  act  as  such  liquidating  agent 
without  compensation  for  its  own  services. 

**It  being  distinctly  agreed  and  understood 
that  in  the  event  the  said  liquidating  should  be 
interrupted  or  discontinued  for  any  reason  be- 
yond the  control  of  said  American  National 
Bank,  then  and  in  that  event  said  American 
National  Bank  shall  and  does  hold  all  the  assets 
of  said  Commercial  National  Bank  as  security 
for  the  advances  which  may  have  been  made 
by  it,  up  to  the  time  such  liquidation  may  be  so 
discontinued. 

"And  it  being  further  agreed  and  understood 
that  neither  the  resolutions  of  said  boards  of 
directors  of  said  associations  nor  this  contract 


shall  relieve  the  shareholders  of  the  Commer- 
cial National  Bank  from  their  legal  liabilities  bf 
shareholders  to  respond  in  the  event,  it  may  be 
necessary  to  have  recourse  upon  such  share- 
holders' liability,  for  any  deficit  which  may  re- 
main after  exhausting  the  other  assets  of  said 
association  in  the  payment  of  its  liabilities. 

'*In  witness  whereof,  the  parties  hereto  have 
caused  these  presents  to  be  signed  and  delivered 
in  duplicate  by  their  proper  corporate  officers, 
and  their  corporate  seals  to  be  hereto  affixed 
this  11th  day  of  August,  1914.' 


>» 


The  liability  sued  on  in  this  case  was  not 
included  in  the  list  of  liabilities  set  out  in 
Exhibit  A. 

It  is  contended  by  the  learned  counsel  for 
the  defendant  in  error  that  this  contract  and 
the  performance  under  it,  as  set  out  in  the 
declaration,  showed  consolidation  or  merger 
of  the  two  banks,  and  that  the  contract  en- 
tered into  and  performance  under  it  did  not 
result  in  the  creation  of  the  relation  of  cred- 
itor and  debtor  between  them.  As  was  said 
by  the  United  States  Circuit  Oourt  of  Ap- 
peals, Fifth  Circuit,  in  passing  upon  this 
Identical  contract  in  the  case  of  American 
National  Bank  of  Macon  y.  Commercial  Na- 
tional Bank  of  Macon,  254  Fed.  249  (opinion 
filled  November  15,  1918): 

"Provisions  contained  in  the  contract  give 
some  color  to  this  contention  if  they  are  consid- 
ered by  themselves  without  due  regard  to  the 
remainder  of  the  contract,  the  situation  with 
which  it  dealt,  and  the  conduct  of  the  parties 
to  the  contract  while  performance  under  it  was 
in  progress  evidencing  what  each  of  them  un- 
derstood was  the  effect  of  a  compliance  by  the 
American  Bank  with  the  obligations  imposed 
upon  it  by  the  contract.  The  provisions  refer- 
red to— viz.,  the  one  as  to  the  transfer  of  the 
assets,  the  one  in  regard  to  liquidating  the 
Commercial  Bank  and  consolidating  it  with 
the  American  Bank  by  the  purchase  by  the  lat- 
ter of  the  assets  of  the  former,  and  the  one  in 
regard  to  making  one  of  the  banks  liquidating 
agent  for  the  other— lose  the  significance  sought 
to  be  attributed  to  them  when  they  are  consid- 
ered in  connection  with  other  provisions  con- 
tained in  the  contract  and  in  the  light  of  the 
situation  existing  when  the  contract  was  made 
and  for  some  time  afterwards,  and  of  the  con- 
struction of  the  contract  by  both  parties  to  it 
as  disclosed  by  what  was  done  under  it.  *  *  * 
The  contract  contains  expressions  and  provi- 
sions which  do  not  seem  to  us  to  be  reconcilable 
with  the  existence  of  an  intention  other  than 
that  the  making  by  the  American  Bank  of  the 
agreed  disbursements  in  taking  care  of  the  lia- 
bilities of  the  Commercial  Bank  was  to  have  the 
effect  of  creating  a  debt  or  debts  owing  by  the 
latter  to  the  former.  ♦  ♦  ♦  The  concluding 
provision  of  the  contract  was  to  the  effect  that 
neither  the  contract  nor  the  resolutions  authoriz- 
ing it  'shall  relieve  the  shareholders  of  the 
Commercial  National  Bank  from  their  legal  lia- 
bility as  shareholders  to  respond,  in  the  event 
it  may  be  necessary  to  have  recourse  upon  such 
shareholders'  liability,  for  any  deficit  which  may 
remain  after  exhausting  the  other  assets  of 
said  association  in  the  payment  of  its  liabili- 
ties.'    It  hardly  is  conceivable  that  this  pro- 
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vision  would  have  been  inserted  in  the  absence 
of  an  intention  that  the  making  by  the  Ameri- 
can Bank  of  the  disbursements  it  obligated  it- 
self to  make  would  result  in  creating  a  liability 
of  the  Commercial  Bank  for  which  the  latter's 
shareholders  would  be  individually  responsible. 


»» 


We  do  not  think  that  the  petition  as 
amended  showed  a  consolidation  or  merger 
of  the  two  banlcs.  On  the  contrary,  the  aver- 
ments of  fact  in  the  petition,  when  considered 
in  the  light  of  the  contract  attached  thereto, 
showed  that  the  relation  of  creditor  and 
debtor  existed  between  them;  and  in  this 
ruling  we  are,  in  effect,  sustained  by  the  de- 
cision cited  above,  In  which  the  contrary  rul- 
ing of  Judge  Evans  of  Uie  United  States  Dis- 
trict Ourt,  Southern  District  of  Georgia  (248 
Fed.  187),  was  reversed. 

From  what  has  been  said  It  follows  that 
the  plaintiffs  petition  failed  to  set  out  a 
cause  of  action  against  the  American  Na- 
tional Bank,  and  that  the  court  erred  in  over- 
ruling Its  general  demurrer  to  the  petition. 

Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ.,  con- 
cur. 


(83  W.  Va.  890) 

MTERS  V.  MUTUAL  LIFE  INS.  00.  OF 
NEW  YORK.    (No.  3551.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

£^b.  18, 1919.) 

(ByllahuM  hy  the  Court.) 

1.  InSUBANGE  ^=»266i— IrlFE  INSUBANCE— ReP- 
BESBMTATIONS  OB  WaBBANTIES. 

The  declarations  and  statements  made  by 
the  insured  in  an  application  for  a  policy  of  life 
insurance  are,  according  to  their  nature  and 
effect,  either  representations  or  warranties. 

2.  Insurance  ^=s>266  —  Life  Insurance  — 
"Wabbanties." 

'^Warranties"  in  such  a  policy  of  insurance 
constitute  part  of  the  contract  and  stipulate  for 
the  absolute  truth  of  the  statement  made.  They 
must  be  strictiy  complied  with,  else  the  policy 
may  be  avoided. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  War- 
ranty.] 

8.  Insubance  ^=9253  —  Life  Insubanoe  — 

*  *RJBPBE8ENTATI0NS." 

"Representations"  are  not,  strictly  speaking, 
part  of  the  insurance  contract,  but  are  collateral 
thereto.  They  are  statements  made  to  the  in- 
surer before  or  at  the  time  of  making  the  con- 
tract, presenting  the  elements  upon  which  the 
risk  is  either  accepted  or  rejected. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Repre- 
sentation.] 


4.  Insubance  ^=::»265— Life  Insubance— Rep- 
resentations OB  Wabbanties. 

Such  statements  or  declarations  will  not  be 
construed  to  be  warranties  unless  the  provisions 
of  the  application  and  the  policy  taken  together 
leave  no  room  for  any  other  construction. 

5.  Insurance  ^=s>256(2)  —  Life  Insurance  — 
Representation  s— Effect. 

A  policy  of  insurance  issued  upon  an  appli- 
cation containing  statements  and  declarations 
which  are  treated  as  representations  will  not  be 
avoided  because  of  the  falsity  thereof,  unless 
they  are  untrue  in  a  material  regard,  and  are 
made  with  the  intent  to  mislead  or  deceive,  or 
are  a  statement  of  some  material  fact  as  true 
without  its  being  known  to  be  true,  and  whidi 
has  a  tendency  to  mislead. 

6.  Insurance  ^cs>265— Life  Insurance — Rep- 
resentations —  Statements  in  Apfuca- 
tion. 

Statements  or  declarations  made  by  an  ap- 
plicant for  insurance  as  to  the  condition  of  his 
health,  as  to  his  habits  in  regard  to  the  use  of 
intoxicating  liquors,  as  to  his  previous  condition 
of  health,  and  as  to  his  having  consulted  or  not 
consulted  physicians  within  a  prescribed  period, 
will  be  treated  as  representations,  unless  it 
plainly  appears  that  the  parties  intend  them  to 
be  warranties. 

7.  Insurance  ^=»255— Life  Insubangs— Rep- 
resentations. 

The  answer  of  an  applicant  for  insurance  to 
a  particular  question  directed  to  him  will  be 
treated  as  a  material  representation.  The  fact 
that  a  specific  answer  is  sought  and  obtained 
m  regard  thereto  is  proof  that  the  parties  con- 
sider the  matter  material. 

8.  INSXTRANCE  ^=9291(6),  292— LiFB  Insurance 
—Treatment  by  Physician— VALiDirr  of 
Policy. 

In  determining  whether  or  not  an  applicant 
for  insurance  has  been  treated  by  a  physician 
so  as  to  render  voidable  a  policy  of  insurance 
issued  to  him  upon  the  representation  that  he 
had  not  been  so  treated,  prescriptions  for  slight 
temporary  ailments  will  not  be  considered ;  nei- 
ther will  such  slight  temporary  ailments  be 
taken  into  consideration  in  determining  the 
truth  or  falsity  of  a  representation  as  to  dis- 
eases or  maladies  with  which  the  insured  may 
have  been  afflicted. 

9.  Insurance  ^=>297— Life  Insurance— Use 
OF  Intoxicants— Validity  of  Policy. 

A  policy  of  life  insurance  issued  upon  an 
application  in  which  is  contained  a  representa- 
tion of  the  insured  that  he  did  not,  at  the  time 
of  making  said  application,  use  intoxicating 
drinks,  and  had  not  used  any  for  more  than  a 
year,  but  that  he  had  been  intoxicated  twice 
within  the  preceding  five  years,  will  not  be 
avoided  by  proof  that  the  Insured  more  than 
two  years  prior  to  the  application  for  the  in- 
surance had  used  intoxicating  drinks,  and  had 
been  under  the  influence  thereof  on  at  least  two 
occasions. 


«s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexaa 
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10.  Insubancb  ^=s>292  —  Lipb  Insubawck  — 
Tbeatmekt  by  Physician— Avoidance  op 
Policy. 

A  policy  of  insurance,  issued  upon  an  appli- 
cation therefor,  in  which  the  representation  is 
made,  in  answer  to  a  question  asked,  that  the 
insured  had  not  consulted  nor  been  treated  by  a 
physician  within  five  years  next  preceding  the 
making  of  said  application,  will  be  avoided  at 
the  instance  of  the  insurer  upon  a  showing 
that  the  insured  within  said  time  had  been 
treated  for  several  consecutive  months  for  a 
chronic  malady  with  which  he  waa  then  suffer- 
ing. 

11.  Insurance  <$=»291(4)— I^ife  Insurance- 
Health— Avoidance  of  Policy. 

A  policy  of  insurance  will  be  avoided  at  the 
instance  of  the  insurer,  where  the  insured,  in 
answer  to  a  Question  in  his  application  for  in* 
Burance,  states  that  he  had  since  childhood  only 
suffered  from  certain  named  complaints,  from 
which  he  had  fully  recovered,  when  the  evidence 
shows  that  he  had  been  treated  for  several 
months  at  a  time  long  subsequent  to  the  com- 
plaints mentioned  by  him  for  a  disease  with 
which  he  was  then  suffering. 

12.  Evidence  ^=»482— Action  on  Policy- 
Opinions. 

Upon  the  trial  of  a  suit  to  recover  upon  a 
policy  of  life  insurance,  where  the  defense  is 
that  the  insurer  has  the  right  to  avoid  the  poli- 
cy because  of  alleged  false  representations  made 
by  the  insured  in  his  application  therefor,  the 
opinion  of  the  medical  director  of  the  insurer 
as  to  what  action  would  have  been  taken  upon 
such  application  had  all  of  the  representations 
therein  made  been  in  accordance  with  the  truth 
as  contended  for  by  the  insurer,  or  as  to  the 
general  custom  of  insurance  companies  in  pass- 
ing upon  an  application  containing  such  repre- 
sentations, is  not  admissible  as  evidence. 

Error  to  Circuit  Court,  Wetzel  County. 

Action  by  W.  O.  Myers,  committee,  etc., 
against  the  Mutual  Life  Insurance  Company 
of  New  York.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed for  a  new  trial. 

Brawn,  Jackson  &  Knight,  of  Charleston, 
Thofik  P.  Jacobs,  of  New  Martinsville,  and 
Frederldf  L.  Allen,  of  New  York  City,  for 
plaintiff  in  error. 

Edwin  O.  Keifer,  of  New  Martinsville,  for 
defendant  in  error. 


RITZ,  J.  This  writ  of  error  seeks  the  re- 
versal of  a  Judgment  rendered  upon  two  poli- 
cies of  insurance  issued  by  the  defendant  up- 
on the  life  of  Columbus  J.  Myers.  The  poli- 
cies in  question  were  Issued  on  the  15th  day 
of  April,  1912,  and  Myers  died  on  the  14th 
day  of  December  of  the  same  year.  Prior  to 
the  issuance  of  the  policies,  Myers  made  to 
the  company  written  applications  therefor, 
in  these  applications  he  made  certain  state- 
dients  as  to  the  condition  of  his  health,  both 
at  that  time  and  previously,  as  to  his  having 


consulted  a  physician,  or  physicians,  within 
five  years  previous  thereto,  and  as  to  lUs 
habits  in  regard  to  the  use  of  intoxicating: 
liquors.  In  answer  to  a  question  contained 
in  the  application,  Myers  stated  that  he  had 
had  three  attacks  of  pneumonia  in  1887,  25 
years  prior  thereto,  and  two  attacks  of  ty- 
phoid fever  in  1876  and  1806;  that  his  re- 
covery from  all  of  those  illnesses  had  been 
complete.  And  in  answer  to  a  specific  ques- 
tion he  replied  that  the  above  were  all  of 
the  illnesses,  diseases,  or  injuries  with  which 
he  had  been  afflicted  since  childhood.  He  was 
also  asked  to  state  every  physician  who  had 
prescribed  for  him,  or  whom  he  had  consult- 
ed in  the  past  five  years,  and  to  this  question 
he  answered  th^t  no  physician  had  prescribed 
for  him,  and  he  had  consulted  none  within 
that  time..  In  answer  to  a  question  as  to 
whether  or  not  he  was  in  good  health,  he  an- 
swered that  he  was,  and  that  there  was  no 
impairment  of  his  health.  He  further  re- 
plied, in  answer  to  a  question  as  to  whether 
he  had  any  bodily  deformity,  that  he  had  none. 
He  was  asked  in  the  application  whether  or 
not  he  used  wine,  spirituous,  or  malt  liquors, 
and  replied  thereto  that  he  did  not  In  an- 
swer to  a  question  as  to  what  kind  of  such 
liquors  he  had  used  within  the  past  year,  and 
how  much  in  any  one  dsay,  he  replied  that  he 
had  used  none  within  that  time.  In  answer 
to  a  question  as  to  whether  or  not  he  had 
been  intoxicated  during  the  past  five  years, 
he  answered  that  he  had  been  so  Intoxicated 
twice  within  that  time.  He  also  replied  that 
he  had  never  taken  treatment  for  the  liquor 
or  drug  habit,  and  that  he  was  a  total  ab- 
stainer and  had  been  such  for  several  years. 
It  is  charged  in  the  statement  of  defense 
made  by  the  company  that  the  answers  made 
by  Myers  above  referred  to  were  false;  that 
in  fact  and  in  truth  he  had  had  otber  illnesses 
since  childhood  than  those  referred  to;  that 
he  had  consulted  physicians,  and  had  been 
prescribed  for  by  physicians  within  five  yearo 
next  preceding  the  making  of  the  application; 
that  he  was  not  In  good  health  at  the  time  he 
made  the  application;  and  further  that  he  was 
at  said  time,  and  had  been  for  a  long  time 
prior  thereto,  addicted  to  the  excessive  use 
of  intoxicating  liquors,  and  because  of  these 
alleged  untruthful  and  false  representations 
the  defendant  sought  to  avoid  the  payment  of 
the  amount  of  the  policies. 

The  evidence  offered  in  support  of  these 
contentions  shows  that  Myers  was  formerly  a 
resident  of  Wetzel  county,  W.  Va. ;  that  sev- 
eral  years  prior  to  the  making  of  the  appli- 
cations for  these  policies  of  insurance  he  re- 
moved to  Oklahoma;  that  he  resided  there 
for  awhile,  and  about  the  year  1907  or  1908 
he  removed  to  New  Mexico,  where  he  resided 
for  about  two  years,  returning  to  Oklahoma 
in  the  fall  of  1909  or  1910,  where  he  resided 
until  a  short  time  after  the  issuance  of  the 
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policies,  when  he  returned  to  his  old  home  in 
Wetzel  county,  W.  Va.,  dying  there  in  De- 
cember, 1912.  In  regard  to  the  use  of  in- 
toxicating liquors,  it  appears  that  during  the 
two  years  that  Myers  lived  in  New  Mexico 
he  drank  intoxicating  liquors  to  some  extent 
This  is  shown  by  a  number  of  witnesses.  It 
appears  that  he  lived  at  some  distance  from 
a  town  where  intoxicating  liquors  were  sold, 
and  went  to  that  town  some  two  or  three  times 
a  month,  and  that  on  those  occasions  he  drank 
intoxicating  liquors.  No  witness,  however, 
testifies  to  seeing  him  under  the  influence  of 
such  liquors  during  this  time  on  more  than 
two  occasions.  There  are  some  witnesses  in- 
troduced by  the  defendant  company  who  tes- 
tify that  on  some  occasions  after  Myers  re- 
turned to  Oklahoma  from  New  Mexico  he  ap- 
peared to  them  to  be  under  the  influence  of 
intoxicating  drinks,  but  no  witness  testifies 
that  he  ever  saw  him  take  a  drink  after  he  re- 
turned from  New  Mexico.  A  great  many  of 
his  intimate  business  and  familiar  associates 
testify  that  Myers  was  not  only  a  temperate 
man,  but  that  during  the  time  he  lived  in 
Oklahoma,  after  his  return  from  New  Mexico, 
they  never  knew  him  to  take  a  drink,  or  to 
be  under  the  influence  of  liquor.  We  think 
it  may  safely  be  said  that  the  evidence 
proves  without  substantial  contradiction  that 
Myers  did  use  intoxicating  liquors  while  he 
was  in  New  Mexico,  which  was  more  than 
two  years  before  the  issuance  of  the 
policies  of  insurance,  but  that  he  had  been 
a  total  abstainer  therefrom  after  his  return 
to  Oklahoma. 

It  is  also  shown  that  during  the  time  Myers 
was  in  New  Mexico  he  had  been  treated  by 
Dr.  J.  T.  StcMie.  This  treatment  was  during 
the  year  1909.  Dr.  Stone  testifies  that  Myers 
came  to  him  and  complained  of  his  stomach 
hurting  him,  and  gave  him  the  history  of  his 
case,  from  which  he  pronounced  the  disease 
chronic  gastritis,  and  administered  to  him 
treatment  therefor.  He  testifies  that  he  pre- 
scribed for  him  for  this  trouble  off  and  on  for 
several  months,  and  he  thinks  he  was  also 
treated  by  other  doctors  for  the  same  trouble. 
It  is  also  shown  that  after  his  return  to  Ok- 
lahoma, and  just  a  few  months  before  he 
applied  for  the  policies  of  insurance  sued  on 
in  this  case,  he  was  treated  by  Dr.  Schrader. 
This  physician  testifies  that  in  February  or 
March,  1912,  Myers  came  to  his  office  and  con- 
sulted him  in  regard  to  his  condition,  com- 
plaining of  his  kidneys  bothering  him,  and 
asdted  the  doctor  to  give  him  something  to  re- 
lieve him;  that,  after  making  no  examination 
of  the  patient  other  than  to  ask  him  some 
questicMis  in  regard  to  his  troubles,  he  pre- 
scribed for  him,  and  this  was  the  only  oc- 
casion upon  which  this  physician  treated  him. 
No  attempt  is  made  to  show  that  Myers  was 
not,  ai^)arently  at  least,  in  good  health  at 
the  time  of  the  making  of  the  applications. 

[1-4]  The  question  involved  here  is:  Do 
the  f&cts  shown  above  famish  ground  to  the 


defendant  for  avoiding  the  payment  of  the 
amount  of  the  policies?  Declarations  and 
statements  made  by  a  person  desiring  insur- 
ance in  his  application  for  a  policy  therefor 
are,  according  to  their  nature  and  effect,  dis- 
tinguished as  representations  or  warranties. 
"Representations"  are  in  their  nature  no  part 
of  the  contract  of  insurance.  Their  relation 
thereto  is  collateral.  They  are  facts  present- 
ed to  the  insurer  before  or  at  the  time  of 
making  the  contract  as  a  presentation  of  the 
elements  upon  which  the  risk  is  to  be  accepted 
or  rejected.  They  furnish  a  basis  for  the  con- 
tract on  the  faith  of  which  it  is  entered  into, 
and  if  false  in  any  respect  material  to  the 
risk  the  contract  may  be  avoided.  A  "war- 
ranty," on  tlie  other  hand,  is  a  part  of  the 
contract  itself.  It  defines  by  way  of  particu- 
lar stipulation  and  condition  the  precise 
limits  of  the  obligations  which  the  insurer 
undertakes  to  assume,  and  no  liability  can 
arise  outside  of  such  limits.  As  to  whether 
,  or  not  the  statements  made  by  Myers,  which 
it  is  contended  were  false,  were  warranties 
or  representations,  there  can  be  little  doubt  in 
this  Jurisdiction.  Declarations  of  the  same 
character  made  in  ai^lications  for  life  in- 
surance were  involved  in  the  cases  of 
Schwarzbach  v.  Protective  Union,  25  W.  Va. 
622,  52  Am.  Rep.  227,  Logan  v.  Assurance 
Society,  57  W.  Va.  384,  50  S.  EL  529,  and 
Marshall  v.  Insurance  Association,  79  W.  Va. 
121,  90  S.  EI  847,  and  in  all  of  those  cases 
were  held  to  be  representations  and  not  war- 
ranties. That  conclusion  is  not  only  fixed 
by  those  decisions,  but  is  well  supported  by 
the  authorities.  3  Cooley's  Briefs  on  Insur- 
ance, p.  1981,  etc.;  3  Joyce  on  Insurance^  § 
1882,  etc. 

We  conclude,  therefore,  that  these  declara- 
tions were  representations  made  by  Myers  to 
the  defendant  company  as  a  basis  upon  which 
it  might  determine  the  acceptance  of  the  risk, 
and,  If  accepted,  upon  what  terms.  Their 
effect  upon  the  policies  of  insurance  is  de- 
termined substantially  by  the  same  rules  as 
representations  made  in  the  procurement  of 
any  other  contract.  If  they  are  false  in  a 
material  respect  to  the  knowledge  of  the  one 
making  them,  they  will  afford  ground  for  the 
avoidance  of  the  contract  at  the  instance  of 
the  party  defrauded.  The  rule  has  been  8tal> 
ed  that  to  avoid  a  policy  of  insurance  by 
misrepresentation  the  false  statements  must 
have  been  made  willfully,  and  with  Intent  to 
deceive,  and  must  have  been  relied  upon  by 
the  insurer.  It  necessarily  follows  from  this 
that  a  misrepresentation  made  innocently  will 
not  avoid  the  policy;  neither  will  a  false  rep- 
resentation as  to  a  fact  not  material.  The 
trouble  arises,  however,  In  the  application 
of  these  general  rules  to  particular  cases.  It 
may  be  said  that  where  a  representation  is 
made  by  one  in  an  application  for  insurance 
of  a  fact  peculiarly  witliin  his  own  knowl- 
edge, and  it  turns  out  to  be  untrue,  it  will 
be  held  to  be  a  fraudulent  representation.    In 
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nmny  of  the  coses  It  has  been  argued  that 
where  such  a  representation  is  false,  but  it 
did  not  appear  that  the  insured  had  not  acted 
In  perfect  good  fiaith  in  making  it,  it  would 
not  be  treated  as  a  fraudulent  representa- 
tion. But  the  correct  rule  in  this  regard 
seems  to  be  that  laid  down  in  Schwarzbach  v. 
Protective  Union,  supra,  to  the  effect  that, 
as  to  those  representations  peculiarly  within 
the  knowledge  of  the  insured,  if  the  state- 
ments are  untrue  he  is  guilty  of  a  legal  fraud, 
though  he  may  not  have  intended  to  deceive, 
and  he  will  be  bound  by  the  effect  thereof. 
Logan  V.  Assurance  Society,  supra ;  Marshall 
V.  Insurance  Association,  supra.  The  doc- 
trine of  these  cases  seems  to  be  that  where 
a  representation  is  made  as  to  the  existence  or 
nonexistence  of  a  certain  state  of  fteicts  which 
from  their  peculiar  nature,  the  assured  is 
bound  to  know  about,  he  will  be  bound  by  the 
representation,  notwithstanding  for  the  mo- 
ment he  may  not  have  recalled  the  facts,  or 
have  overlooked  them. 

[6-9]  Dlffliculty  is  also  encountered  in  de- 
termining what  representations  are  material 
in  such  an  application.  In  this  regard  It 
seems  to  be  firmly  established  by  the  au- 
thorities that  by  making  inquiry  in  regard  to 
the  existence  or  nonexistence  of  a  particular 
fact,  or  facts,  the  same  is  made  material;  it 
is  brought  into  prominence  by  the  very  force 
of  the  fact  that  information  is  sought  concern- 
ing the  particular  matter,  and  for  this  rea- 
son the  courts  with  practical  unanimity  treat 
answers  to  such  specific  inquiries  as  material 
representations.  3  Joyce  on  Insurance,  § 
1914;  Schwarzbach  v.  Protective  Union,  su- 
pra; Logan  V.  Assurance  Society,  supra;  and 
Marshall  v.  Insurance  Association,  supra. 
Applying  these  rules  to  the  representations 
made  by  Myers,  which  it  Is  charged  here 
were  false,  it  may  be  said  that  they  were 
material  representations.  They  were  state- 
ments which  the  insurance  company  had  a 
right  to  rely  upcm  as  being  true,  and  further 
they  were  in  the  main  statements  of  facts 
or  circumstances  within  the  knowledge  of  the 
applicant,  and,  if  they  were  false  within  the 
meaning  of  the  law,  then  the  defendant  could 
avoid  the  policies  of  insurance  for  that  rea- 
son. 14  R.  C.  L.  p.  1068,  etc.:  3  Joyce  on  In- 
surance, f  1884,  etc. ;  3  Cooley's  Briefs  on  In- 
surance, p.  1959,  etc.;  Masonic  Life  Associa- 
tion V.  Robinson,  149  Ky.  80,  147  S.  W.  882, 
41  L.  R.  A.  (N.  S.)  505 ;  Knights  of  Maccabees 
V.  Shields,  156  Ky.  270,  160  S.  W.  1(M3,  49  L. 
R.  A.  (N.  S.)  853;  Quinn  v.  Mutual  Life  In- 
surance Co.,  91  Wash.  543,  158  Pac.  82;  Met- 
ropolitan Life  Ins.  Co.  v.  Solomlto,  184  Ind. 
722,  112  N.  E.  521;  Germania  Life  Ins.  Co.  v. 
Klein,  25  Colo.  App.  326,  137  Pac.  73;  Price 
V.  Phoenix  Mutual  Life  Ins.  Co.,  17  Minn. 
497  (-Gil.  473),  10  Am.  Rep.  166 ;  Thomer  v. 
John  Hancock  Mutual  Life  Ins.  Co.,  164  App. 
Dlv.  34,  149  N.  Y.  Supp.  348;  Burruss  v.  Na- 
tional Life  Association,  96  Va.  643,  32  S.  E. 
49;  .ffitna  Life  Ins.  Co.  y.  Moore,  231  U.  S. 


f  543,  34  Sup.  Ct  186,  58  L.  Ed.  356;  Mutual 
Life  Ins,  Co.  v.  Hilton-Green,  241  U.  S.  613, 
36  Sup.  Ct.  676,  60  L.  Ed.  1202.  Many  more* 
authorities  might  be  cited  to  the  same  effect, 
but  these  representative  ones  will  serve  to 
illustrate  the  principles  controlling  in  this 
case. 

The  question  therefore  remains:  Were 
these  representations  false  and  fraudulent? 
The  representation  made  by  Myers  in  regard 
to  his  use  of  intoxicating  liquors  was  that  he 
did  not  at  the  time  of  the  application  for  the 
policies  of  insurance  use  any  intoxicating 
liquors,  and  that  he  had  not  for  a  year;  in 
fact,  had  been  a  total  abstainer  for  several 
years;  that  he  had  within  the  five  years  next 
preceding,  however,  been  intoxicated  on  two 
occasions.  From  the  recital  we  have  before 
made  of  the  facts  proved  in  this  regard  it 
will  be  seen  that  the  statements  made  by 
Myers  at  the  time  he  made  the  applications 
were  very  nearly,  if  not  quite,  the  facts  prov- 
ed as  to  his  habits  in  this  regard.  It  suffi- 
ciently appears,  we  think,  that  he  was  a  total 
abstainer  for  more  than  two  years  prior  to 
the  time  the  applications  were  made,  and  it 
does  not  appear  from  the  evidence  that  he 
was  ever  intoxicated  on  more  than  two  oc- 
casions within  the  five-year  period,  while  it 
is  shown  that  within  that  five-year  period, 
but  more  than  two  years  prior  to  the  time 
of  making  the  applications,  he  had  been  an  oc- 
casional drinker  of  intoxicating  liquors.  We 
find  that  the  proof  on  this  question  does  not 
show  the  falsity  of  the  representations  made 
by  the  assured. 

As  to  the  representation  that  the  assured 
was  in  good  health  at  the  time  of  the  making 
of  the  applications,  there  is  no  evidence  to 
the  contrary.  It  is  true,  it  is  shown  that  a 
short  time  before  that  Dr.  Schrader  had 
prescribed  for  him  on  one  occasion,  and  that 
more  than  two  years  before  he  had  been 
treated  for  several  months  for  chronic  gas- 
tritis; but  there  is  no  showing  that  he  was 
to  his  knowledge  affected  by  any  disease  at 
the  time  he  made  the  applications  for  the 
policies.  In  fact,  the  proof  of  those  who 
knew  him  most  intimately  is  that  he  was  in 
apparent  good  health  wiUiout  any  indication 
of  disease  of  any  kind. 

[10,11]  It  is  shown,  however,  beyond  ques- 
tion, that  he  had  consulted  physicians  at  least 
twice  within  the  five  years  next  preceding 
the  issuancd  of  the  policies,  and  that  he  had 
suffered  from  an  Illness  during  that  time  not 
disclosed  by  his  applications.  It  is  argued 
that  not  every  consultation  with  a  physician 
or  every  temporary  illness  will  make  such  a 
representation  false,  and  no  doubt  this  is 
the  law.  Many  times  physicians  are  consult- 
ed to  furnish  relief  from  slight  temporary  in- 
dispositions, such  as  headaches  and  colds, 
and  it  is  held  that  such  consultations  are  not 
within  the  purview  of  a  representation  of  this 
character,  nor  are  such  diseases  within  the 
same.     3  Cooley's  Briefs  on  Insurance,  p. 
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2163;  Logan  y.  Assurance  Society,  supra. 
But  can  we  say  that  the  evidence  In  this  case 
Justifies  the  conclusion  that  the  malady  for 
which  Myers  received  treatment  while  In  New 
Mexico  covering  a  i)eriod  of  several  months 
was  such  a  slight  Indisposition?  The  In- 
surance company  was  entitled  to  have  Myers 
act  fairly  and  honestly  with  It  He  was 
bound  to  know  when  these  questions  were 
asked  that  the  insurance  company  would  act 
upon  his  answers,  and  his  concealment  of  the 
treatment  he  had  received  during  a  period  of 
several  months  cannot  be  looked  upon  in  any 
other  light  than  that  It  was  fraudulent  and 
deceitful  and  calculated  to  mislead  the  de- 
fendant The  treatment  received  by  him 
from  Dr.  Schrader  on  the  one  occasion  tes- 
tified to  by  tbat  physician  may  have  been  for 
only  a  slight  indisposition,  as  it  seems  not  to 
have  been  followed  up,  and  we  think  it  might 
well  be  said  that  his  trouble  at  that  time  was 
of  such  character  as  not  to  fall  within  the 
terms  of  the  question  asked.  We  cannot  say 
this,  however,  In  regard  to  the  treatment  un- 
dergone by  him  while  in  New  Mexl<x>.  It 
extended  over  a  period  of  several  months;  he 
was  prescribed  for  by  a  physician  a  number  of 
times,  different  remedies  being  prescribed  on 
different  occasions  to  meet  the  varying  phases 
of  the  trouble  with  which  he  was  suffering. 
Clearly  it  was  the  duty  of  Myers  In  answer- 
ing this  question  to  have  informed  the  com- 
pany of  his  treatment  by  this  physician,  and 
the  malady  with  which  he  was  then  suffering. 
There  is  no  attempt  made  to  contradict  in 
any  way  the  testimony  of  the  doctor  offered 
on  this  phase  of  the  case,  and  the  jury  could 
not  be  allowed  to  disregard  it,  nor  could  the 
jury  be  allowed  to  say  this  misrepresentation 
in  this  regtard  was  immaterial. 

[1 2]  The  defendant  assigns  as  error  the  ac- 
tion of  the  court  in  refusing  to  allow  its 
medical  director  and  his  assistant  to  testi- 
fy as  to  what  action  would  have  been  taken 
upon  the  insured's  applications  if  he  had 
answered  the  questions  correctly  to  which  it  is 
contended  he  made  false  answers,  and  also 
as  to  the  custom  of  insurance  companies  gen- 
erally in  acting  upon  such  applications.  It 
was  entirely  immaterial  what  the  opinion  of 
these  witnesses  at  this  time  might  be.  The 
parties  fixed  the  materiality  of  these  inquiries 
and  the  answers  thereto,  and  tlie  opinion  of 
any  witness  as  to  what  would  have  happened 
had  the  answers  been  different,  or  as  to  the 
custom  of  insurance  companies  generally  in 
regard  to  passing  upon  applications,  would 
have  proved  nothing  that  would  in  any  way 
enlighten  the  jury.  At  most,  such  answers 
were  merely  the  opinion  of  the  witnesses,  not 
dependent  upon  scientific  knowledge  or  skill, 
and  there  is  no  rule  of  law  which  permits  the 
admission    of    such    opinion    as    evidence. 

Schwa rzbach  v.  Protective  Union,  25  W. 
Va.  tJ22-651,  52  Am.  Rep.  227. 


For  the  reasons  above  pointed  out,  we  re- 
verse the  judgment  set  aside  the  yeardict  of 
the  jury,  and  remand  the  cause  for  a  new 
trial. 

POFFENBARGER,  J.,  absent. 


(88  W.  Va.  415) 
BROWN  v.  BROWN  et  al.    (No.  3727.) 

(Supreme  Court  of  Appeals  of  West  Virginia, 

Feb.  18,  1919.) 

fSylldbuM  hv  the  Court.) 

1.  Pabtitiok  ^=5>12(4)  —  JuRiSDicnow  — 
Sale  op  Oontinoent  Intsbests  ob  Estate 
—Statute. 

The  purpose  of  the  Legislature  in  enacting 
chapter  17,  Acts  1911  (Code  1913,  c.  71  [sees. 
3766-3777]),  was  to  empower  courts  of  equity 
to  make  a  valid  sale  and  conveyance  or  lease 
of  lands  of  persons  whose  interests  or  estates 
therein  are  of  such  contingent  or  uncertain 
nature  that  good  title  thereto  cannot  be  passed 
in  the  usual  modes  of  conveyancing  by  such 
parties  themselves,  but  it  was  not  intended  that 
the  interests  of  such  persons,  who  are  sui  juris, 
should  be  sold  without  their  consent. 

2.  Partition  <©=»12(5)— Life  Estates— Stat- 
ute. 

One  to  whom  a  several  or  joint  estate,  for 
life,  in  land  is  given  by  will,  contingent  upon  the 
death,  without  lawful  issue  living  at  the  time 
of  his  death,  of  a  life  tenant  then  in  possession, 
with  remainder  in  fee  liicewise  conditioned  to 
vest,  upon  the  same  contingency,  in  a  class  of 
persons  of  a  certain  description,  is  authorized 
by  subsection  (b)  of  section  24b2,  c  71,  Barnes' 
Code  (Acts  1911,  c.  17 ;  Code  1913,  c.  71  [sees. 
376(>-3777]),  to  file  a  bill  praying  for  the  sale 
of  the  land. 

3.  Partition  €=»12(4)  —  Jurisdiction  — 
Sale  ob*  Contingent  Interests  or  Estate 
—Statute. 

Any  person  having  such  interest  in  land  as 
entitles  him,  by  virtue  of  said  section  24b2.  c. 
71,  Barnes'  Code  (Acts  1911,  c.  17 ;  Code  1913, 
c  71  [sees.  3766-3777]),  to  file  a  bill  praying  for 
a  sale  or  lease  thereof,  may,  when  a  party  de* 
fendant  to  such  bill,  prevent  such  sale  or  lease 
by  refusing  to  consent  thereto. 

4.  Equity  ^e5>247  —  Partition  ^=>14  — 
Jurisdiction— Sale  of  Contingent  Inter- 
ests OR  Estate— Demurrer— Amendment. 

Courts  of  equity  are  vested  with  large  dis- 
cretion in  determining  whether  or  not  the  ex- 
isting facts  and  circumstances  are  sufficieDt  to 
justify  a  sale  or  lease  of  lands  in  such  case; 
and  where  a  demurrer  to  the  bill  is  filed  by  a 
person  whose  consent  is  essential  to  the  court's 
right  to  sell,  and  the  facts  and  circumstances 
averred  in  a  bill  praying  for  the  sale  of  valua- 
ble farming  lands  do  not  show  that  any  waste 
is  being  committed,  or  that  the  land  contains 
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minerals  of  a  fugitive  character  which  are  In 
•danger  of  being  withdrawn  therefrom,  or  that 
any  other  facts  and  circamstances  exist  indi- 
cating a  liability  of  the  land  to  depreciate  in 
value,  the  court  is  not  justified  in  decreeing  a 
sale.  In  such  case,  it  is  not  error  to  sustain 
the  demurrer  and  dismiss  the  bill  without  leave 
to  amend,  on  the  ground  that  such  bill  cannot 
be  cured  by  amendment. 

Appeal  fram  Circuit  Oourt,  Jackson 
CJounty.  . 

Suit  by  Charles  L.  Brown,  as  trustee  of 
William  J.  Brown,  against  William  .1.  Brown 
and  others.  Demurrers  to  bill  filed  by  part  of 
defendants  sustained,  and  bill  dismissed,  and 
plaintiff  appeals.  Motion  to  reverse  decree 
overruled,  and  decree  affirmed. 

Chas.  E.  Hogg,  of  Point  Pleasant,  and  Pen- 
dleton, Mathews  &  Bell,  of  Spencer,  for  ap- 
pellant 

Wm.  Beard,  of  Parkersburg,  and  Somer- 
▼ille  &  Somerville,  of  Point  Pleasant,  for  ap- 
pellees. 

WIMilAMS,  J.  This  suit  was  brought  by 
C.  I*  Brown,  as  trustee  of  William  J.  Brown, 
against  said  William  J.  Brown,  ISphralm 
W.  Brown,  and  his  children,  and  said 
O.  L.  Brown  In  his  own  right,  and  Mrs. 
Helen  M.  Fowler,  his  only  child,  under  the 
provisions  of  chapter  17,  Acts  1911,  made  a 
part  of  chapter  71,  Barnes'  Code  of  West  Vir- 
ginia, for  the  purpose  of  selling  a  tract  of 
539  acres  of  land  in  which  said  William  J. 
Brown  was  given  a  life  estate  by  the  will  of 
Robert  S.  Brown,  the  father  of  William  J., 
Ephralm  W.,  and  C.  L.  Brown.  All  persons 
now  in  being,  having  any  kind  of  Interest  or 
estate,  vested  or  contingent,  in  the  land,  are 
made  parties  defendant,  all  of  whom  are  al- 
leged to  be  sul  Juris.  Demurrers  to  the  bill, 
interposed  by  E)phraim  W.  Brown  and  by 
fK>me  of  his  children,  were  sustained,  and  the 
•court,  being  of  the  opinion  that  the  bill  could 
not  be  cured  by  amendment,  dismissed  It,  and 
plaintiff  has  appealed.  The  cause  is  now  up 
for  review  on  plaintiff's  motion  to  reverse  the 
decree,  which  motion  Is  made  pursuant  to 
permission  previously  granted,  after  due  no- 
tice thereof  to  the  appellees.  • 

rnie  demurrer  challenges  the  sufficiency 
of  the  bill  on  four  several  grounds,  viz.: 
First,  because  the  wife  of  William  J.  Brown 
is  not  made  a  party  to  the  bill;  second,  be- 
cause Charles  L.  Brown  is  not  such  a  trustee 
as  is  authorized  by  the  statute  to  maintain 
the  suit;  third,  because  the  court  Is  not  au- 
thorized to  decree  a  sale  of  the  land  without 
the  consent  of  all  parties  Interested  therein 
who  are  sul  juris;  and,  fourth,  because  the 
till  fails  to  allege  sufficient  grounds  for  a 
sale. 

[1]  There  is  no  merit  in  the  flist  objection 
tor  the  obvious  reason  that  the  wife  of  Wil- 
liam J.  Brown  has  no  sort  of  Interest  In  the 


land  and  can  never  acquire  any  by  virtue  of 
her  marital  relation.  Her  husband  is  not 
now,  nor  has  he  been  at  any  time  during 
his  marriage,  seized  of  an  estate  of  inherit- 
ance in  the  land,  neither  is  It  possible,  under 
the  will  of  his  father,  for  him  to  be  seized  of 
such  an  estate  at  any  future  time.  Hence, 
by  no  possibility  can  his  wife  ever  become  en- 
titled to  dower  in  the  land. 

Before  considering  the  other  points  raised 
by  the  demurrer,  it  is  necessary  to  consider 
some  of  the  facts  averred  in  the  bill,  the  truth 
whereof  Is  admitted  by  demurrants.  Robert 
S.  Brown,  deceased,  by  his  will  exhibited  as  a 
part  of  the  bill,  directed  that  his  lands, 
known  as  the  General  George  Washington 
survey,  lying  along  the  Ohio  river  and  ex- 
tending back  on  the  hUls  and  consisting  of 
numerous  tracts  but  constituting  one  compact 
body,  be  divided  into  three  parts  equal  in  val- 
ue, by  lines  running  from  the  river  to  the 
back  Washington  lands.  To  Ephralm  W. 
Brown  he  gave  a  life  estate  in  the  upper  lot, 
to  C.  L.  Brown  a  life  estate  in  the  middle  lot, 
and  to  William  J.  Brown  a  life  estate  in  the 
lower  lot,  with  remainder  after  the  death  of 
each  life  tenant  "to  the  heirs  of  his  body  law- 
fully begotten,"  and  provided  that,  in  the 
event  he  should  have  no  such  Issue  living  at 
his  death,  the  land  was  to  go  to  his  two  re- 
maining sons  for  life,  with  remainder  to 
their  heirs.  The  devise  to  William  J.  Brown 
is  in  the  following  language: 

"And  the  said  lower  or  third  tract  of  land 
next  to  Ravenswood  I  will  and  bequeath  to  my 
dear  son  William  J.  Brown  for  and  during  his 
life,  but  subject  to  the  management  and  use 
thereof  hereinafter  directed,  with  remainder  at 
his  death  to  the  heirs  of  his  body,  lawfully  be- 
gotten, but  if  my  said  son  William  J.  Brown 
shall  die  without  issue  living  at  the  time  of 
his  death,  then  said  lower  parcel  of  land  shall 
pass  to  my  said  sons  ESphraim  and  Charles  for 
life,  with  remainder  to  their  heirs,  per  stirpes, 
lawfully  begotten.' 
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G^estator  provided  for  a  like  division  of  his 
"back  lands"  Into  three  equal  parcels,  one  of 
which  was  to  be  allotted  to  each  of  his  three 
sons  "as  may  be  most  convenient,  or  as  they 
may  agree  among  themselves."  These  parcels 
were  likewise  subject  to  the  same  limitations 
and  provisions  as  the  river  or  front  lands,  and 
all  of  the  devises  were  subject  to  the  dower 
right  of  the  testator's  widow,  who  is  now  de- 
ceased. The  remainder  of  his  lands  he  dis- 
posed of  in  the  following  language: 

"I  direct  that  all  my  other  lands  and  my 
town  property  in  Ravenswood  shall  be  divided 
equally  between  my  said  three  sons  in  fee  sim- 
ple, that  is  to  say  and  with  this  provision  that 
one-third  thereof  shall  pass  absolutely  in  sev- 
eralty to  my  said  son  Kphraim,  and  that  the 
other  two-thirds  thereof  shall  be  allotted  and 
pass  jointly  to  my  said  sons  William  and 
Charles  to  be  rented  out  and  managed,  or  sold 
and  conveyed  by  them  jointly  and  for  their  joint 
benefit,  and  I  make  this  provision  because  of 
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the  fact  that  my  said  dear  son  William  J. 
Brown  has  been  from  infancy  an  invalid  in 
health,  and  I  therefore  affectionately  commit 
the  trust  of  the  management  of  his  share  and 
interest  in  my  estate  under  this  will  to  his 
brother,  the  said  Charles  L.  Brown  trusting  to 
his  kindness  and  sense  of  justice  to  do  at  all 
times  what  may  seem  best  in  the  interest  and 
for  the  comfort  and  happiness  of  his  said  broth- 
er William  J.  Brown,  and  full  power  is  hereby 
given  the  said  William  J.  and  Charles  L.  Brown 
to  sell  and  convey  all  or  any  part  of  the  lands 
and  property  hereinbefore  devised  to  them  joint- 
ly, in  fee  simple/' 

The  right  and  power  to  sell,  it  is  observed, 
is  limited  to  the  lands  devised  to  William  J. 
and  C.  L.  Brown  in  fee. 

The  bill  avers  that  in  a  suit  In  chancery 
Instituted  in  the  circuit  court  of  Jackson  coun- 
ty by  WilUam  J.  Brown  against  the  said  C.  L. 
Brown  and  all  the  other  parties  to  the  pres- 
ent suit,  praying  for  a  construction  of  the  will 
of  Robert  S.  Brown,  deceased,  and  for  the  as- 
certainment of  his  rights,  powers,  and  duties 
thereunder,  the  court  by  a  decree  which,  it  is 
averred,  is  final  and  binding  on  all  the  par- 
ties to  the  present  suit,  determined  the  powers 
and  duties  of  this  plaintiff  as  trustee  for  Wil- 
liam J.  Brown  as  follows: 

"It  was  the  plain  and  manifest  intention  of 
said  will  to  create  an  express  trust  in  the  hands 
of  said  C.  L.  Brown  as  a  trustee  for  the  use 
and  benefit  of  the  plaintiff,  and  that  under  said 
will  said  C.  I*  Brown  is  entitled  to  the  use, 
possession,  and  management  of  the  real  estate 
derived  by  plaintiff  in  severalty  under  said  will, 
and  that  said  C.  L.  Brown  as  trustee  is  pos- 
sessed of  the  legal  title  to  said  real  estate,  and 
that  the  plaintiff  has  the  equitable  title  only 
thereto.  The  court  is  further  of  the  opinion, 
and  doth  decree,  that  said  C.  L.  Brown  as  trus- 
tee is  invested  with  a  personal  discretion  as  to 
the  management  of  said  trust ;  a  discretion  that 
a  court  of  equity  cannot  control  so  long  as  said 
trustee  acts  in  good  faith  and  with  honesty. 
It  is  therefore  further  adjudged,  ordered,  and 
decreed  that,  as  to  the  one-third  of  the  home 
farm  of  said  R.  S.  Brown  mentioned  in  the 
will  as  devised  to  said  W.  J.  Brown,  and  the 
adjoining  back  lands,  said  C.  L.  Brown  shall 
retain  possession  of  the  same  as  trustee;  and 
he  is  directed  to  do  what  he  may  in  his  discre- 
tion deem  best  for  the  interest,  happiness,  and 
comfort  of  said  plaintiff  as  directed  by  said 
will  paying  the  taxes  on  said  land,  and  keeping 
the  same  in  repair,  and  accounting  to  plaintiff 
lor  the  residue,  if  any,  of  the  rents,  issues,  and 
profits  to  be  derived  from  said  real  estate.  And 
it  is  further  decreed  that  said  C.  L.  Brown  as 
trustee  shall  annually  account  to  said  plaintiff 
in  person,  or  before  a  commissioner  of  accounts 
of  this  county,  for  the  said  rents,  issues,  and 
profits  of  said  home  farm  lands,  and  he  shall 
be  entitled  to  a  reasonable  compensation  for 
his  services  as  such  trustee." 

[2,  3]  We  are  unable  to  see,  in  view  of  the 
language  of  the  will  devising  the  lower  one- 
third  of  the  land  to  William  J.  Brown,  how 
the  court  could  have  so  interpreted  the  lan- 
guage as  to  vest  in  C.  U  Brown  the  legal 


title  to  the  land  as  trustee  for  William  J. 
Brown.  But  it  is  not  necessary  for  us  to  de- 
termine the  effect  of  that  decree  upon  the 
status  of  C  L.  Brown,  as  we  think  the  will 
clearly  shows  that  he,  independent  of  the 
trust  created  by  the  will,  whatever  Its  extent, 
has  such  interest  in  the  land  of  William  J. 
Brown  as  entitles  him  to  file  the  present  bill 
in  his  own  right.  He  and  EJphraim  W.  Brown 
have  an  equal  Interest  In  the  land  devised  to 
William  J.  for  life.  The  bill  alleges  that 
William  is  now  65  years  old  and  that  no  child 
has  been  bom  to  him.  If  he  should  die, 
leaving  no  children  living  at  his  death,  C.  L. 
and  Ephralm  W.  would  be  entitled  to  a  Joint 
estate  in  the  land  during  their  lives.  There- 
fore granting,  arguendo,  that  their  estate  Is 
now  contingent,  still  section  2,  c.  17,  Acts 
1911,  section  24b2,  c.  71,  Barnes'  Code,  au- 
thorizes a  person  having  such  Interest  in  land 
to  bring  a  suit  for  the  sale  thereof.  That 
section  is: 

"Such  bill  may  be  filed  by  any  of  the  following 
persons:  (a)  ♦  ♦  *  (b)  Any  person  in  whom 
alone  or  with  others  a  contingent  remainder 
would  vest,  either  at  law  or  in  equity,  if  the 
contingency  or  event  upon  which  the  remainder 
is  to  vest,  or  determining  who  the  remainder- 
man or  remaindermen  arc,  should  happen  at  the 
time  of  the  commencement  of  the  suit" 

The  contingency,  on  the  happening  of  which 
both  Ephralm  W.  and  G.  L.  Brown  would  be- 
come vested  with  a  legal  Ufe  estate  in  the 
land  of  William  J.,  is  the  death  of  William 
J.,  without  lawful  issue  living  at  his  death. 
It  is  therefore  clear  that  both  C.  L.  and 
Ephralm  W.  fall  within  the  class  of  persons 
described  in  subsection  (b),  and  either  one  of 
them  Is  authorized  to  bring  a  suit  In  his  own 
right 

We  come  now  to  a  consideration  of  the 
third  objection  to  the  bill  raised  by  the  de- 
murrer, which  Is  that  certain  ones  of  tlie  de- 
fendants, all  of  whom  are  sul  Juris,  object  to 
a  sale.  In  reply  to  this  objection,  counsel 
for  plaintiff  Insist  that  they  have  not  such  in- 
terest in  the  land  as  entitles  them  to  make 
the  objection.  Section  8  of  said  act,  section 
24b8  of  the  Code,  reads  as  follows: 

"If  it  be  clearly  shown  by  the  pleadings  and 
proofs  that  the  interests  of  all  persons  having 
any  vested,  contingent  or  expectant  estates  or 
interests  in  said  property  will  be  promoted  by 
the  sale,  lease  or  mining  lease  of  the  land,  oil, 
gas,  coal  or  other  minerals  to  be  sold  or  leased, 
and  the  court  shall  be  of  the  opinion  that  the 
rights  of  no  person  interested  will  be  materially 
injured  or  prejudiced,  the  court  may,  with  the 
consent  of  all  persons  in  being  Iiaving  any 
vested  estate  or  vested  interest  in  said  land,  oil, 
gas,  coal  or  other  minerals  to  be  sold  or  leased, 
decree  the  sale,  lease,  or  mining  lease  of  such 
land,  oil,  gas,  coal  or  other  minerals  in  such 
manner  and  on  such  terms  and  in  such  parcels 
as  may  be  deemed  most  beneficial  to  all  persona 
interested." 
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The  learned  counsel  for  plaintiff  have  filed 
very  exhatistive  briefs,  citing  many  author- 
illes  to  sustain  the  proposition  that  demur- 
rants have  no  vested  interest  or  estate,  and 
therefore  are  not  of  that  class  of  persons 
whose  consent  is  a  prerequisite  to  the  right  of 
the  court  to  decree  a  sale.  Strictly  speaking, 
according  to  the  technical  rules  respecting 
vested  and  contingent  remainders  and  exec- 
utory devises,  it  may  not  be  said  that  demur- 
rants have  a  vested  estate.  But  the  question 
Is  not  so  much  what  particular  kind  of  estate 
or  Interest  they  have,  under  the  rules  of  the 
common  law,  as  it  is  to  ascertain  in  what 
sense  the  Legislature  used  the  terms  '^vested 
estate  or  vested  interest"  in  the  particular  act 
in  question.  In  order  to  determine  this,  it 
is  necessary  to  consider  the  general  scope  and 
purpose  of  the  act  Section  1  reads  as  fol- 
lows: 

"That  whenever  there  is  either  at  law  or  in 
equity,  in  any  land,  or  in  any  oil,  gas,  coal  or 
other  minerals,  any  contingent  remainder,  or 
any  vested  remainder,  which  is  liable  to  open 
and  let  in  after-bom  children  or  to  open  and 
let  in  members  of  any  class,  or  any  executory 
interest,  or  executory  devise,  or  any  base,  quali- 
fied, conditional  or  limited  fee,  or  any  other 
qualified,  conditional,  limited  or  determinable 
estate,  or  interest,  it  shall  be  lawful  for  the 
circuit  court  of  the  county  in  which  the  land, 
oil,  gas,  coal  or  other  minerals,  or  any  part 
thereof,  to  be  sold  or  leased,  are  situate,  upon 
a  bill  filed  by  any  of  the  persons  specified  in 
section  two  of  this  act,  to  decree  a  sale,  lease, 
or  mining  lease  of  such  land,  or  of  any  sach  oil, 
gas,  coal  and  other  minerals,  or  of  any  one  or 
more  of  them,  as  hereinafter  provided.** 

This  section  describes  the  character  or 
quality  of  estatesr  or  interests  in  land,  which 
must  exist  in  order  to  entitle  a  person  having 
such  an  interest  as  is  described  in  any  of  the 
subdivisions  of  section  2  to  file  a  bill  praying 
for  the  sale  or  lease  of  the  land.  Section  3 
provides  that  "all  persons  in  being  who  have 
any  vested,  contingent  or  expectant  estate  or 
interest,  either  at  law  or  in  equity,  in  said 
land,"  shall  be  made  parties.  Would  it  not 
make  the  statute  seem  very  incongruous  to 
say  that  the  Legislature  intended  to  autho- 
rize persons,  having  certain  vested  or  contin- 
gent estates  or  interests  in  land,  to  file  a  bill 
for  the  sale  thereof,  requiring  him  to  make 
all  persons  in  being  in  any  wise  interested 
therein  partiecr  to  the  bill,  and  yet,  at  the 
same  time,  deny  such  defendants,  although 
having  the  same  kind  of  interest  as  the  plain- 
tiff, a  right  to  object  or  make  defense  to  the 
sale?  Would  not  such  an  interpretation  of 
the  statute  bring  about  an  inconsistency?  We 
can  scarcely  conceive  that  the  Legislature  in- 
tended any  such  result  as  is  contended  for. 

[4]  Courts  of  equity  had  no  inherent  power 
to  sell  lands  even  of  persons  under  disability, 
wliatever  their  estates  therein  might  be.  It  is 
only  by  virtue  of  statutes  in  Virginia  and 


this  state,  whldi  have  existed  from  very 
early  times,  that  jurisdiction  for  such  pur- 
pose has  been  conferred  upon  them;  and  in 
such  cases  the  Jurisdiction  can  be  invoked 
only  when  it  is  clearly  shown  that  the  inter- 
est of  such  persons  will  be  thereby  promoted, 
and  the  rights  of  no  other  persons  interested 
will  be  violated.  Such  statutes  have  been  up- 
held on  the  theory  that  the  Legislature  has 
the  power  to  authorize  a  conveyance  on  be- 
half of  persons  under  disability  when  it  is 
shown  that  their  interests  will  be  promoted 
thereby.  But  we  seriously  doubt  the  consti- 
tutional right  and  power  of  the  Legislature  to 
authorize  a  court  to  sell  the  lands,  or  any 
vested  interest  therein  of  a  person  who  is  sui 
Juris,  without  his  consent,  simply  for  the  pur- 
pose of  reinvesting  the  fimds  for  his  benefit. 
The  Jus  disponendl  is  a  property  right  which 
the  policy  of  the  law  has  always  been  to  al- 
low the  owner,  when  sui  Juris,  to  determine 
for  himself.  From  time  immemorial  it  has 
been  one  of  the  fixed  principles  of  the  com- 
naon  law,  to  guard  Jealously  Individual  prop- 
erty rights,  and  especially  is  this  true  in  re- 
spect to  estates  of  freehold  in  land. 

It  is  unnecessary  to  determine  the  charac- 
ter of  interest  the  children  of  Ephralm  W. 
Brown  have  in  the  land,  whether  a  vested  or 
contingent  interest  or  estate,  as  his  objection 
alone  is  enough  to  defeat  the  sale.  The  act 
was  never  intended  to  authorize  one  person, 
having  a  certain  defined  interest  or  estate  in 
land,  to  file  a  bill  to  sell  it  and  deny  to  au- 
other,  similarly  situated,  who  is  required  to 
be  made  a  party  to  the  bill,  any  right  to  ob- 
ject thereto.  After  a  very  careful  considera- 
tion of  the  question,  we  have  concluded  that 
the  chief  purpose  and  design  of  the  statute 
was  to  provide  a  means  whereby  a  valid  con- 
veyance or  lease  of  lands  might  be  made,  by 
persons  having  uncertain  estates  or  interests 
therein,  who,  because  of  such  uncertainty, 
could  not  make  valid  title  thereto,  and  that, 
as  a  prerequisite  to  the  right  of  the  court  to 
make  such  conveyance,  the  consent  of  all  per- 
sons in  being,  who  are  sui  Juris  and  have  such 
interest,  whether  vested  or  contingent,  as 
would  entitle  them  to  bring  the  suit,  is  neces- 
sary. The  bill  avers  that  plaintiff  is  advised 
that  William  J.  Brown  will  give  his  consent, 
but  his  consent  alone  is  not  enough;  there  are 
others  interested  who  do  not  consent.  Ephra- 
lm W.  Brown  has  by  his  demurrer  expressed 
his  objection  to  the  sale,  and,  holding  as  we 
do  that  his  consent  is  necessary  to  give  the 
court  power  to  sell,  it  is  unnecessary  to  en- 
ter upon  a  consideration  of  the  other  of 
the  averments  of  the  bill  to  determine 
whether  they  are  sufficient  to  show  that  the 
interest  of  the  parties  having  ''vested,  contin- 
gent or  expectant  estates  or  interests'*  in  the 
land,  will  be  promoted  by  a  sale  thereof.  It 
suffices  to  say  that,  in  view  of  the  quantity 
and  quality  of  the  land,  the  manifest  purpose 
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of  the  testator  to  create  an  estate  therein 
which  would,  in  the  future,  vest  in  fee  in  his 
grandchildren,  after  the  life  estates  of  his 
three  sons — a  purpose  not  Inconsistent  with 
public  policy  and  violative  of  no  positive  rule 
of  law — we  hardly  think  the  price  which 
plaintiff  alleges  he  has  been  ofiPered  and 
thinks  he  can  get  for  the  land,  and  the  pro- 
posed plan  of  reinvesting  the  funds  in  govern- 
ment bonds  or  other  valid  securities,  to  be 
held  in  the  same  manner  and  subject  to  the 
same  provisions  and  for  the  same  persons  as 
the  land  itself  is  now  held  under  the  will,  and 
all  the  other  circumstances,  are  not  enough 
to  Justify  a  sale.  The  statute  evidently  vests 
courts  of  equity  with  a  large  discretion  in  de- 
termining, from  all  the  facts  and  drcimi- 
stances  appearing,  whether  or  not  a  sale  will 
be  beneficial  to  all  the  parties  concerned.  The 
chancellor  has  not  abused  his  discretion  by  re- 
fusing to  entertain  the  suit  and  dismissing 
plaintifTs  bill  upon  demurrer.  It  was  his 
right  and  duty  to  consider  the  Interests  of 
those  who  are  to  come  into  the  i)ossession  of 
the  land  after  the  life  estates  have  ended, 
and  determine  whether  or  not  they  would  be 
benefited  by  a  sale,  as  well  as  the  life  ten- 
ants. No  particular  circumstances  or  con- 
ditions are  alleged  to  exist  now,  which  would 
make  a  present  sale  more  advantageous  than 
a  sale  at  any  future  time.  There  is  no  show- 
ing that  the  land  Is  liable  to  depreciate  in 
value,  and  nothing  to  indicate  that  it  may 
not  grow  in  value  as  the  years  go  by.  The 
fact  that  William  J.  Brown  is  now  65  years 
of  age  and  is  becoming  less  able  as  he  gn^ws 
older  to  cultivate  the  land  does  not  show  good 
cause  to  sell  it.  If  he,  with  no  family  but 
himself  and  wife,  and  with  the  advice  of 
plaintiff,  is  not  able  to  make  a  comfortable 
living  upon  the  539  acres  of  land,  nearly  half 
of  which,  according  to  a  map  filed  with  the 
bill,  appears  to  be  river  bottom  land,  only 
about  25  acres  of  which  is  subject  to  over- 
flow, such  inability  must  be  attributed  to  poor 
husbandry  rather  than  to  any  failure  in  the 
land  to  yield  its  increase. 

For  the  reasons  stated,  appellant's  motion 
will  be  overruled,  and  the  decree  aflirmed. 


(83  W.  Va.   409) 

STATE  T.  RICE.    (No.  3604.) 

(Supreme  Ck)urt  of  Appeals  of  West  Virginiac 

Feb.  18, 1919.) 

(SyUahus  hy  the  Court,) 
L  Grawd    Jubt   ^=»41— Investigation—Sb- 

CBECT. 

Generally  grand  jurors  cannot  be  required  or 
liermitted  to  divulge  what  occurred  during  an 
Investigation  of  matters  properly  committed  to 
them. 


2.  Wftnesses   ^=>72^0ompetbnot  — Gband 

JUBOB. 

But  where  an  oath  of  secrecy  is  not  required 
of  or  administered  to  grand  jurors,  a  member  of 
the  grand  jury  which  returned  the  indictment 
against  accused  Is  competent  a«  a  witness  in  his 
behalf  to  show  that  statements  made  by  a  prose- 
cuting witness  at  the  trial  of  accused  regarding 
his  guilt  or  some  fact  material  to  his  defense 
are  inconsistent  with  or  contradictory  to  state- 
ments made  by  the  same  witness  at  the  prelimi- 
nary examination. 

3.  Witnesses  ^s>268{1),  879(1)  —  Gboss- Ex- 
amination—IiiPEACHKENT. 

Where,  on  the  trial  of  one  indicted  for  in- 
cest with  his  daughter,  the  latter,  as  prosecu- 
trix, is  permitted  to  give  in  evidence  to  the  jury 
the  fact  of  the  birth  of  her  child,  and  to  im- 
pute its  paternity  to  her  father,  she  is  subject 
to  cross-examination  thereon,  and  it  is  error  to 
deny  defendant  the  right  to  such  examinatioi], 
and,  the  foundation  being  laid  therefor,  she  is 
liable  also  to  be  impeached  by  showing  that  she 
has  made  contradictory  statements  in  relation 
thereto  on  other  occasions. 

4.  CBiifiNAL   Law   €=»713—Tbiai/— Conduct 
OP  CotiNSEi/— Action  of  Coubt. 

Counsel  ordinarily  are  allowed  great  latitude 
in  discussing  the  facts  of  the  case,  and  if  for 
any  cause  they  transgress  this  rule,  as  some- 
times they  may  inadvertently  do,  adversary 
counsel  should  invoke  and  the  court  enforce 
adherence  to  proper  proprieties  in  the  discus- 
sion. 

5.  Incest  ^=s>5  — Rape  ^=5>18  — Relative  or 
Pbohibitbd  Deq&ee. 

A  relative  of  the  prohibited  d^ree  may  be 
guilty  of  both  rape  and  incest. 

6.  Incest   ^=>4,    1&-Oobbobobation — Ques- 
tion FOB  Jubt. 

Generally  age  and  lack  of  corroboration  of 
the  prosecutrix  will  not  excuse  a  defendant 
charged  with  criminal  assault  upon  her;  the 
weight  and  credibility  of  the  testimony  being 
questions  exclusively  for  the  jiury. 

7.  Cbiminai.  Law  <g=»829(l),  834(2)— Tbiait- 
Instbuction— Refusal. 

Ordinarily  a  defendant  properly  may  de- 
mand an  instruction  couched  in  his  own  lan- 
guage, if  aptly  drawn,  intelligible,  and  perti- 
nent, though  the  state  may  have  asked  and  the 
court  given  a  similar  one  upon  the  same  subject; 
but  if  the  two  instructions  in  form  and  effect 
embody  the  same  legal  principle  and  amount  to 
the  same  thing,  and  the  one  given  is  aptly 
drawn,  intelligible,  and  pertinent,  it  is  not  re- 
versible error  to  refuse  to  give  the  one  last 
proffered. 

Error  to  Circuit  Court,  Monongalia  County. 

Loring  Rice  was  convicted  of  incest,  and 
he  brings  error.  Reversed,  verdict  set  aside, 
and  a  new  trial  awarded. 

Lazzelle  &  Stewart  and  Glasscock  &  Glass- 
cock, all  of  Morgantown,  for  plaintiff  in  er- 
ror. 


^=»Frr  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


W.Va.) 


STATB  T,  BICE 


433 


E.  T.  Englandt  Atty.  Gen.,  and  Henry 
Nolle,  Asst  Atty.  Gen.,  for  the  State. 

LYNCH,  J.  Complaining  of  a  judgment  of 
conviction  and  sentence  for  conflnement  in 
the  penitentiary  for  ten  years  for  incest, 
Loring  Rice  assigns  as  erroneous  rulings 
apon  the  admissibility  of  evidence  offered  in 
bis  behalf  and  rejected,  the  giving  of  instruc- 
tions for  the  state,  the  refusal  of  instruc- 
tions propounded  by  him,  and  the  denial  of 
his  motion  for  a  retrial  predicated  upon 
these  grounds. 

[1,2]  The  only  witness  who  testified  to 
the  criminal  assault  was  defendant's  daugh- 
ter, Pearl,  who  at  the  time  of  the  commis- 
sion of  the  several  acts  of  sexual  intercourse 
was  12  to  14  years  old.  Her  testimony  in 
chief  was  direct,  positive,  and  unequivocal. 
Defendant  offered,  but  was  not  permitted  to 
prove,  by  W.  C.  Kelley,  a  member  of  the  grand 
Jury  that  returned  the  indictment,  that  upon 
her  examination  as  a  witness  before  that 
body  she  testified  that  W.  W.  Irvin,  her 
mother's  brother,  who  also  was  indicted  on 
her  testimony  for  the  same  offense  at  the 
same  term,  had  had  intercourse  with  her 
within  the  time  covered  by  the  indictment 
against  her  father.  The  purpose  of  the  tes- 
timony was  to  furnish  a  basis  either  to  im- 
peach or  discredit  her  testimony  given  to 
support  the  prosecution  against  her  father. 
How  the  attempt  to  Impeach  or  discredit 
could  be  effected  by  proof  of  statements  by 
the  same  witness  as  to  the  guilt  of  the  fa- 
ther and  unde  is  not  ai^arent,  and  becomes 
apparent  only  when  aided  by  the  declaration 
of  defendant's  counsel  that  he  expected  to 
show  by  Kelley  and  other  witnesses  that  the 
prosecutrix  charged  to  the  uncle  the  pater- 
nity of  the  child  born  to  her  as  the  result  of 
the  intercourse  with  him. 

For  some  purposes,  it  is  true,  as  remark- 
ed by  the  judge  of  the  trial  court,  grand  Ju- 
rors cannot  be  required  or  permitted  to  di- 
vulge what  occurred  during  an  investigation 
of  matters  properly  committed  to  them  under 
tbe  usual  charge,  especially  where  as  in  some 
Jurisdictions  they  are  sworn  to  secrecy. 
The  action  of  no  member  of  such  inquisi- 
torial body  can  lawfully  become  the  subject 
of  inquiry,  nor  can  he  be  interrogated  with 
respect  thereto.  State  v.  B.  &  O.  R.  R.  Co., 
15  W.  Va.  362,  36  Am.  Rep.  803.  Nor  can 
the  sufficiency  of  the  proof  be  inquired  into 
to  invalidate  an  indictment  found  by  a  law- 
fully constituted  grand  Jury.  Wadley  v. 
Commonwealth,  08  Va.  803,  35  S.  E.  452. 

There  is  in  this  state  and  in  Virginia  no 
statutory  provision,  general  rule  of  law,  pro- 
cedure or  custom  requiring  an  oath  of  se- 
crecy to  be  administered  to  members  of  a 
grand  Jury.  Section  5,  c.  157  (sec.  554)  Code 
1913,  prescribes  the  only  form  of  oath  re- 
quired in  impaneling  such  a  Jury.  The  ques- 
tion of  the  competence  of  a  grand  Juror, 
98  S.E.-28 


when  interrogated  as  was  the  witness  Kel- 
ley in  this  case  with  reference  to  the  tes- 
timony of  the  prosecutrix,  was  raised  for 
the  first  time  in  Virginia  in  the  case  of  Little 
V.  Commonwealth,  25  Grat.  (Va.)  921,  and. 
though  not  made  a  point  of  the  headnotes  or 
of  the  decision,  because  not  necessary  there- 
for, the  opinion  clearly  discloses  the  view  of 
the  court  to  be  to  sustain  such  proof  as  com- 
petent. For  it  is  there  said  that  the  trial 
court  erred  in  refusing  to  permit  Dearmont, 
who  with  others  returned  the  Indictment,  to 
state  the  testimony  of  a  witness  examined 
by  them  touching  the  matter  under  investi- 
gation. The  same  court,  however,  in  Harris 
V.  Commonwealth,  110  Va.  905,  68  S.  E.  834, 
foreclosed  further  doubt  upon  the  compe- 
tency of  the  source  of  such  proof  where  the 
grand  Juror  is  called  and  examined  on  be- 
half of  the  accused  to  show  inconsistent  or 
contradictory  statements  by  a  witness  be- 
fore the  grand  jury  regarding  the  guilt  of 
the  accused  or  some  fact  material  to  his  de- 
fense. The  Attorney  General,  it  appears, 
confessed  the  error,  and  upon  such  confes- 
sion the  court  was  content  to  enter  an  order 
of  reversal  without  a  written  opinion.  The 
admission  of  this  character  of  proof  does  not, 
we  think,  contravene  public  policy  or  im- 
properly divulge  the  secrets  of  the  inquisi- 
torial body,  but  substantially  promotes  the 
ends  of  justice,  and  may  prevent  Injustice. 
See  4  Horwltz'  Edition  Jones'  CJom.  on  Evi- 
dence, i  765 ;  4  and  5  Wlgmore  on  Evidence, 
{2363. 

[3]  Other  assignments  relied,  on  for  rever- 
sal likewise  relate  to  proof  offered  by  way  of 
contradicting  the  prosecutrix  as  to  sexual 
intercourse  between  herself,  her  uncle  and 
defendant,  and  to  interrogations  propounded 
to  her  on  cross-examination  touching  the  sub- 
ject, which  the  court  refused.  Besides  Kel- 
ley, the  witnesses  Introduced  by  defendant 
to  lay  the  ground  for  Impeachment  were 
Posten,  the  Justice  before  whom  she  appear- 
ed March  17,  1917,  and  by  a  complaint,  duly 
verified  by  her  own  affidavit,  a  copy  of  which 
with  the  verification  Is  copied  Into  the  rec- 
ord, charged  her  uncle,  William  W.  Irvin, 
with  having  had  sexual  Intercourse  with  her 
In  1916,  and  others  to  whom  she  Is  alleged  to 
have  disclosed  the  assault  upon  her.  This 
evidence  the  court  should  have  permitted  de- 
fendant to  submit  to  the  consideration  of  the 
jury  for  the  purpose  disclosed  by  his  coun- 
sel, not  because  It  necessarily  would  estab- 
lish the  Innocence  of  the  accused,  an  effect 
not  claimed  or  pretended,  but  as  affecting 
her  credibility,  a  fact  as  to  which  the  jurors 
were  the  sole  judges. 

There  could  not  well  be  a  more  obvious 
similarity  between  the  facts  and  issues  and 
the  impropriety  of  the  rulings  made  In  this 
case  and  those  involved  In  State  v.  Koch,  75 
W.  Va.  648,  84  S.  E.  510.  The  defendants 
were  charged  with  the  same  offense.    The 
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accusations  were  made  by  daughters,  to  each 
of  whom  a  child  was  bom,  and  its  paternity 
was  imputed  to  their  fathers  in  each  case, 
and  the  same  attempt  was  made,  but  not  per- 
mitted, to  lay  the  ground  to  impeach  their 
uncorroborated  testimony  for  a  like  reason. 
As  aptly  to  the  one  case  as  to  the  other  do 
points  1  and  2  of  the  syllabus  of  the  case 
cited  apply,  and  without  further  discussion 
of  this  phase  of  the  inquiry,  except  in  one 
respect,  we  quote  these  points: 

(1)  "Where,  on  the  trial  of  one  indicted  for 
incest  with  his  daughter,  the  state  relies  on  and 
attempts  to  prove  by  her  the  birth  and  parent- 
age of  her  child,  and  to  impute  the  same  to  de- 
fendant, as  inculpating  facts  or  facts  tending  to 
show  guilt,  the  evidence  is  material  and  relevant, 
and  is  properly  admitted  to  the  jury." 

(2)  "Where  on  such  trial  the  daughter,  as 
prosecutrix,  is  permitted  to  give  in  evidence  to 
the  jury  the  fact  of  the  birth  of  her  child  and 
to  impute  its  parentage  to  her  father,  she  is 
subject  to  cross-examination  thereon,  and  it  is 
error  to  deny  defendant  the  right  to  such  cross- 
examination,  and  the  foundation  being  laid 
therefor,  she  is  liable  also  to  be  impeached  by 
showing  that  she  has  made  contradictory  state- 
ments in  relation  thereto  on  other  occasions." 

The  Attorney  General  has  undertaken  to 
defend  the  action  of  the  court  on  the  ground 
of  an  alleged  defect  in  the  form  of  the  in- 
terrogatories. As  to  some  but  not  all  of 
them  this  criticism  may  properly  apply.  Ex- 
cluding the  latter,  however,  there  remain 
enough  to  warrant  reversal  for  the  errors 
pointed  out,  certainly  as  to  the  foundation 
for  the  questions  propounded  to  Posten. 

[4]  Counsel  for  defendant  complain  of  the 
state's  instructions  Nos.  2,  9,  and  13,  and  the 
refusal  of  his  instruction  No.  11.  It  is  dif- 
ficult to  perceive  or  infer  the  purpose  of  No. 
2.  The  jury,  of  course,  is  limited  to  the  evi- 
dence in  the  case  and  cannot  go  beyond  it 
in  ascertaining  the  guilt  or  innocence  of  the 
defendant,  as  that  instruction  and  the  oath 
administered  told  them.  But  the  reason  or 
purpose  for  telling  them  not  to  "consider  the 
statements  of  counsel  as  to  alleged  facts  or 
as  to  supposed  facts  as  evidence"  seems  ob- 
scure. No  basis  therefor  is  disclosed,  unless 
it  rests  upon  the  statements  of  counsel  as  to 
what  he  proposed  to  prove  by  the  witnesses 
whose  testimony  was  not  allowed  to  go  to  the 
jury.  If  so,  the  instruction  should  have  been 
clear  and  positive  to  that  effect,  because 
counsel  ordinarily  are  allowed  great  latitude 
in  discussing  the  facts  of  the  case  (State  v. 


Clifford,  58  W.  Va.  681,  686,  52  S.  B.  884; 
Sims  V.  Carpenter,  68  W.  Va.  223.  69  S.  B. 
794);  and  if  for  any  cause  they  transgress 
this  rule,  as  sometimes  they  may  inadvert- 
ently do,  adversary  counsel  should  invoke 
and  the  court  enforce  adherence  to  proper 
proprieties  in  the  discussion  (Wickham  t. 
Turpin,  112  Va.  236,  70  S.  E.  514 ;  State  v. 
Cooper,  74  W.  Va.  472,  82  S.  E.  358,  Ann. 
Cas.  1917D,  453). 

[5,  6]  The  objection  urged  in  argument  to 
instructions  Nos.  9  and  13  are  that  as  tbe 
evidence  showed  sexual  coition  before  the 
prosecutrix  attained  the  age  of  14,  the  de- 
fendant was  guilty  of  rape,  not  incest ;  and 
that  as  her  testimony  was  imreasonable  and 
uncorroborated,  he  could  not  properly  be 
convicted.  Clearly  neither  ground  la  tenable. 
A  relative  of  the  prohibited  degree  may  be 
guilty  of  both  rape  and  incest  Nor  will  age 
and  lack  of  corroboration  excuse  a  defend- 
ant charged  with  criminal  assault  upon  a  f^ 
male  according  to  most  authority,  the  weight 
and  credibility  of  the  testimony  being  a 
question  exclusively  for  the  Jury  (11  Enc. 
Dig.  Va.  &  W.  Va.  Rep.  629),  except  in  rare 
cases,  as  in  Harvey  v.  Commonwealth,  103 
Va.  850,  49  S.  E.  481,  where  the  defendant 
charged  with  rape  was  70  years  of  age,  and 
the  assault  was  not  discovered  until  after 
the  birth  of  the  child,  and  the  evidence  bore 
the  impress  of  falsehood. 

[7]  Other  instructions,  both  those  given 
and  refused,  we  have  examined  so  far  as 
deemed  necessary  to  avoid  error  upon  the  re- 
trial we  are  compelled  to  award,  and  see  no 
reasonable  objection  thereto,  unless  It  be  de- 
fendant's No.  11,  which  was  not  given  ap- 
parently because  of  its  similarity  to  an  in- 
struction given  at  the  request  of  the  state  on 
the  same  subject,  namely,  the  weight  the 
jury  should  give  to  the  testimony  of  the  de- 
fendant himself.  Ordinarily  a  defendant 
properly  may  demand  an  instruction  couched 
in  his  own  language,  if  aptly  drawn,  intelli- 
gible, and  pertinent,  though  the  state  may 
have  asked  and  the  court  granted  a  similar 
one  upon  the  same  subject.  However,  as  ap- 
pears to  be  the  case,  the  form  and  effect  of 
the  two  instructions  substantially  embody 
the  same  legal  principle  and  amount  to  the 
same  thing,  are  intelligible  and  pertinent, 
and  hence  not  prejudicial  warranting  re- 
versal. 

Judgment  reversed,  verdict  set  aside,  and 
new  trial  awarded. 
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(88  W.  Va.  B61) 
HOWARD  T.  BLAIR  et  aL     (No.  S634.) 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

March  4,  1919.) 

(SyllabUM  by  the  Court.) 

1.  linciTATioN  OF  Actions  ^s»85(2)— Suspen- 
sion During  Absence  fbom  State— Appli- 
cation OF  Statute— Case  Ovebbitled. 

The  provision  of  section  18»  chapter  104,  of 
the  Code  of  1913  (sec.  4431),  that  '*Where  any 
such  right  as  is  mentioned  in  this  chapter,  shall 
accrue  against  a  person  who  had  before  resided 
in  this  state,  if  such  person  shall,  by  departing 
without  the  same,  ♦  •  •  obstruct  the  prose- 
cution of  such  right,  •  •  ♦  the  time  that 
such  obstruction  may  have  continued  shall  not 
be  computed  as  any  part  of  the  time  within 
which  the  said  right  might  or  ought  to  have 
been  prosecuted,"  has  no  application  to  one  who 
was  not  at  the  time  of  the  incurrence  of  the 
liability  nor  before  nor  since  a  resident  of  this 
state.  Hefflebower  v.  Detrick,  27  W.  Va.  16,  in 
so  far  as  it  holds  otherwise  is  overruled. 

2.  Limitation  of  Actions  ^s»85(2)— Suspen- 
sion—Statute. 

The  departure  from  this  state  by  one  who 
at  the  time  of  incurring  an  obligation  or  liability 
resided  here,  operates  proprio  vigore  an  obstruc- 
tion to  the  prosecution  of  such  right  as  is 
mentioned  in  said  section  18  of  chapter  104  of 
the  Code  of  1913  (sec.  4431),  and  upon  a  plea 
of  the  statute  of  limitations  the  plaintiff,  to  have 
the  benefit  of  said  statute,  is  not  required  to 
show  that  he  was  otherwise  obstructed  by  the 
defendant  in  the  prosecution  of  his  right. 

8.  LnoTATioN  of  Actions  ^=»93  —  Convey- 
ance OF  Pbopebtt. 

Where  a  non-resident  debtor  in  fraud  of  his 
creditors  conveys  lands  belonging  to  him  in  this 
state,  and  such  creditors  promptly  institute  a 
suit  in  equity,  upon  foreign  attachment,  to  set 
aside  the  fraudulent  deed,  but  one  of  such  credi- 
tors does  not  include  one  of  his  claims  because 
not  then  due,  he  can  not  be  regarded  as  having 
been  obstructed  by  such  fraudulent  deed  in  the 
prosecution  of  a  new  suit  to  avoid  said  deed 
and  recover  his  debt  not  due  at  the  time  of  the 
first  suit,  so  as  to  avoid  the  plea  of  the  statute 
of  limitations. 

Appeal  from  Circuit  Court,  Marlon  County. 

Bill  by  John  A.  Howard,  receiver,  etc., 
against  Marie  Antoinette  Blair,  W.  D.  Bryan, 
administrator  of  W.  J.  Bryan,  deceased,  and 
others^  with  garpishment  against  the  Fair- 
mont Coal  (Company.  Demurrer  to  bill  by 
W.  D.  Bryan,  administrator,  sustained,  and 
bill  dismissed,  and  plaintiff  appeals.  Decree 
affirmed. 

McCamlc  &  (Dlarke  and  J.  M.  Ritz,  aU  of 
Wheeling,  for  appellant. 
W.  S.  Meredith,  of  Fairmont,  for  appellees. 

MILiLER,  P.  The  decree  to  which  the 
present  appeal  relates,  pronounced  on  March 
12,  1918,  sustained  the  demurrer  of  the  de- 


fendant W.  D.  Bryan,  administrator  of  the 
estate  of  W.  J.  Bryan,  deceased,  and,  the 
plaintiff  declining  to  amend,  dismissed  his 
bin.  The  other  defendants,  except  the  Fair- 
mont Coal  Company,  garnishee  in  the  at- 
tachment sued  out  in  the  cause,  namely  Marie 
Antoinette  Blair,  John  Blair,  her  husband, 
S.  W.  Loller,  Cecelia  Bryan,  A.  El  Fox  and 
S.  A.  Engl^ard,  not  served  with  process 
and  not  appearing,  are  all  alleged  to  be 
non-residents  of  the  state,  and  It  is  alleged 
that  W.  J.  Bryan  in  his  life  time  and  before 
and  after  the  accrual  of  the  cause  of  action 
sued  on  was  also  a  non-resident  of  the  state 
of  West  Vlrglna. 

The  object  of  the  suit,  begun  July  7,  1916, 
was  to  recover  of  the  defendant  W.  D.  Bryan, 
appointed  by  the  circuit  court  of  Harrison 
county.  West  Virginia,  administrator  of  the 
estate  of  W.  J.  Bryan,  deceased;  first,  the 
sum  of  $5,000,  upon  a  promissory  negotiable 
note  for  that  sum,  dated  August  10,  1903, 
payable  on  or  before  April  10,  1904,  to  the 
order  of  the  defendant  E.  A.  Fox,  and  by  him 
endorsed  without  recourse  to  the  defendant 
S.  A.  Englehard,  and  by  the  latter  also  en- 
dorsed, and  of  which  note  the  bill  alleges  the 
First  Citizens'  Bank,  a  corporation,  of  which 
bank  plaintiff  was  appointed  special  receiver, 
became  the  bona  fide  holder  in  due  course  for 
a  valuable  consideration  before  maturity, 
amounting  with  interest  at  the  date  of  the 
suit  as  per  afi^davit  filed,  to  $8,875.00;  sec- 
ond, to  set  aside  as  being  fraudulent  and 
void  as  to  said  debt  a  certain  deed  made  by 
the  said  W.  J.  Bryan  and  wife  to  their  daugh- 
ter Lizzie  B.  lioller,  now  deceased,  dated 
April  3,  1903,  purporting  to  convey  to  the 
grantee  therein  a  certain  tract  of  land  sit- 
uated in  l^larion  county,  West  Virginia,  and 
then  under  lease  for  coal  to  the  defendant 
Fairmont  Coal  Company,  garnishee^  at- 
tached in  the  rause,  and  subject  to  said  lease, 
and  to  sell  said  land  to  pay  said  debt,  Interest 
and  costs,  and  also  to  have  applied  any 
money  in  the  hands  of  said  garnishee  to  the 
satisfaction  of  the  debt  as  decreed,  and  for 
general  relief. 

The  demurrer  was  a  general  one,  and  no 
specific  grounds  were  assigned  therefor  in 
the  court  below.  Here  two  grounds  are  urg- 
ed in  support  of  the  decree,  namely,  the  stat- 
ute of  limitations  and  laches  or  staleness  of 
the  demand. 

[1,2]  On  the  first  ground,  the  statute  of 
limitations  of  ten  years,  it  fully  appears  on 
the  face  of  the  bill  and  exhibits  that  right 
of  action  on  the  note  sued  on  matured  on 
April  10,  1904,  and  that  the  present  suit  was 
not  begun  until  July  7,  1916,  more  than 
twelve  years  after  the  right  of  action  accrued 
to  plaintiff,  or  to  the  bank  of  which  he  is 
special  receiver,  so  that  unless  upon  some 
ground  suflBlcient  to  defeat  the  operation  of 
the  statute  or  bring  the  case  within  the  ex- 
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ception  thereto,  the  action  was  clearly  barred 
and  the  bill  was  properly  dismissed. 

The  exception  in  section  18,  chapter  104 
of  the  Code  (sec.  4431),  is  as  follows : 

"Where  any  such  ri^ht  as  is  mentioned  in  this 
chapter,  shall  accrue  against  a  person  who  had 
before  resided  in  this  state,  if  such  person  shall, 
by  departing  without  the  same,  or  by  abscond- 
ing or  concealing  himself,  or  by  any  other  in- 
direct ways  or  means,  obstruct  the  prosecution 
of  such  right,  or  if  such  right  has  been  or  shall 
be  hereafter  obstructed  by  war,  insurrection  or 
rebellion,  the  time  that  such  obstruction  may 
have  continued  shall  not  be  computed  as  any 
part  of  the  time  within  which  the  said  right 
might  or  ought  to  have  been  prosecuted." 

To  bring  this  case  within  that  exception  the 
bill  alleges  that  although  the  maker  of  the 
note  was  at  the  time  he  executed  it  a  resi- 
dent of  the  state  of  Pennsylvania  and  had 
not  before  or  since  been  a  resident  of  this 
state,  he  was  personally  present  in  the  state, 
where  and  when  he  executed  the  note  and 
where  by  its  terms  it  was  to  be  paid,  and 
that  by  immediately  departing  from  the 
state  and  remaining  away  continuously  there- 
after he  thereby  obstructed  the  prosecution  of 
plaintifTs  right  against  him  within  the  true 
meaning  and  Intent  of  the  statute. 

For  this  proposition  plaintiff  takes  cover 
under  some  early  decisions  of  this  court, 
namely,  Hefflebower  v.  Detrick,  27  W.  Va.  16 ; 
Pugh  V.  Cameron's  Adm'r,  11  W.  Va.  523; 
Abell  V.  Penn  Mut.  Life  Ina  Co.,  18  W.  Va. 
400;  and  also  the  early  Virginia  case  of 
Wilkinson  v.  HoUoway,  7  Leigh,  277.  The 
fourth  point  of  the  syllabus  of  Hefflebower  v. 
Detrick  is: 

"If  a  person  residing  in  another  state,  makes 
his  note  in  this  state,  and  thereafter  departs 
from,  and  continues  to  reside  out  of  this  state, 
he  will  be  considered  as  a  person,  *who  before 
the  action  accrued  resided  in  this  state,'  and 
who  by  his  departure  from  it,  and  his  residence 
out  of  it,  has  obstructed  the  payee  in  the  prose- 
cution of  his  right  of  action  on  such  note  during 
such  absence  from  this  state." 

That  the  statute  clearly  contemplates  that 
the  defendant  should  have  at  some  time  be- 
fore the  cause  of  action  originated  or  ac- 
crued resided  in  West  Virginia  seems  too 
plain  for  controversy.  The  very  words  of 
the  statute  "who  had  before  resided  in  this 
state,"  and  "by  departing  without  the  same" 
read  in  juxtaposition  as  they  should  be,  leave 
no  possible  room  for  doubt  or  quibble  as  to 
their  meaning.  They  are  plain  words,  not 
technical,  and  should  be  construed  accord- 
ing to  their  natural  and  usual  acceptation. 
This  was  the  view  of  Dr.  Minor,  of  the 
statute  of  Virginia,  substantially  the  same  as 
ours.  IV  Minor,  pt.  1  (3d  Ed.)  622.  The 
Hefflebower-I/etrick  Case  was  disposed  of  on 
a  demurrer  to  the  evidence,  and  we  think 
Judge  Woods,  who  wrote  the  opinion,  intend- 
ed no  violence  to  the  language  of  the  stat- 
ute, but  put  his  decision  on  the  presumption, 


for  lack  of  evidence  to  the  contrary,  that  the 
place  of  residence  of  the  defendant  at  the 
time  of  making  the  note  wvis  where  the  note 
was  actually  executed  and  where  by  its  terms 
the  contract  was  to  be  performed,  for  he  cites 
and  reviews  numerous  decisions  on  the  sub- 
ject, and  at  page  28  says  respecting  the  suffi- 
ciency of  the  evidence  to  overcome  this  pre- 
sumption, "he,"  the  defendant,  "never,  so 
far  as  this  record  shows,  pretended  ♦  *  • 
that  at  the  time,"  the  time  of  the  making  of 
the  note,  "he  did  not  reside  In  this  state." 
We  think  the  point  of  the  decision  should  be 
inteiT)reted  in  the  light  of  the  facts  and  pre- 
feuiuptlons  from  the  evidence,  so  strongly  em- 
phasized in  the  opinion.  The  case  of  Abell 
v.  Penn  Mut  Life  Ins.  Co.,  supra,  involved 
the  status  of  the  defendant,  a  foreign  cor- 
poration. It  was  decided  that  for  the  pur- 
pose of  that  action  its  place  of  residence  was 
In  this  state,  where  at  the  time  of  the  con- 
tract it  had  qualified  to  do  business  and  hnd 
and  mialntained  an  agent,  and  that  havin;; 
thereafter  withdrawn  from  the  state  and 
ceased  to  maintain  an  agency  here  until 
shortly  before  the  Institution  of  the  suit,  the 
case  was  clearly  within  the  statute,  and  that 
the  time  of  such  withdrawal  should  be  elim- 
inated from  the  computation  of  time.  It  is 
true  the  opinion  in  that  case  apparently  ap- 
proves Wilkinson  v.  Holloway,  supra,  but  of 
which  Dr.  Minor  says  at  the  page  and  in  the 
volume  already  dted,  the  doctrine  of  that 
case  "is  no  longer  maintainable."  And  in 
Embrey  v.  Jemison,  131  U,  S.  336,  350,  9  Sup. 
Ct.  776,  780  (33  L.  Ed.  172),  involving  the  con- 
struction of  the  Virginia  statute,  in  whicli 
the  district  court  had  construed  the  statute  in 
accordance  with  the  contention  of  counsel 
here,  Justice  Harlan  says: 

"This  construction  of  the  statute  was  sup- 
posed to  be  required  by  the  decision  in  Ficklin's 
Executor  v.  Carrington,  81  Grat  [Va,]  219. 
We  are  satisfied,  upon  a  carefnl  examination  of 
that  case,  that  it  was  misinterpreted  by  the 
learned  district  judge  who  presided  at  the  trial 
below" 

—and  at  page  352  of  131  U.  S.,  at  page  781 
of  9  Sup.  Ct.  (33  U  Ed.  172),  says: 

"The  statute,  so  far  as  it  relates  to  obstruc- 
tions caused   by  a  defendant   having  departed 
from  the  state,  means  that,  'being  a  resident  of 
Virginia    when    the    cause    of    action    accrues 
against  him,  and  being  then  suable  in  that  state, 
the  defendant  shall  not,  in  computing  the  time 
in  which  he  must  be  sued,  have  the  benefit  of 
any  absence  caused  by  his  departure  after  such 
right  of  action  accrued,  and  before  the  expira- 
tion of  the  period  limited  for  the  bringing  of 
suit.    The  plaintiff  was  at  liberty  to  sue  the  de- 
fendant wlierevcr  he  could   find  him.     Having 
elected  to  sue  him  in  Virginia,  tJie  courts  sittipf 
there  must  give  effect  to  the  limitation  prescrib- 
ed by  her  law,  without  any  saving  in  favor  ot 
the  plaintiff  on  account  of  the  defendant's  re- 
moval prior  to  the  making  of  any  contract  what- 
ever with  the  plaintiff." 
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There  existed  for  a  time  some  conflict  In 
•the  decisions  as  to  whether  removal  from 
the  state  hy  a  defendant  of  itself  constituted 
an  obstruction  to  the  prosecution  of  plaintifTs 
right  within  the  meaning  of  the  statute,  or 
■whether  in  addition  thereto  the  plahitifP  was 
bound  to  show  actual  obstruction  in  the 
prosecution  of  his  particular  action.  Wilson 
T.  Koontz,  7  Cranch,  202,  3  Lr.  Ed.  315 ;  Fick- 
lin's  ExT  V.  Carrington.  31  Grat  (Va.)  219, 
Brown  v.  Butler,  87  Va.  621,  625,  626,  13 
S.  E  71;  Cheatham's  Adm'r  v.  Aistrop's 
Adm*r,  97  Va.  457,  34  S.  B.  67;  dissenting 
opinion  of  Judge  Snyder  in  Hefflebower  v. 
Detrick.  supra,  27  W.  Va.  p.  20;  IV  Minor, 
pt,  1,  p.  622.  The  case  of  Ficklln's  Bx'r  v. 
Carrington,  supra,  distinctly  affirms  the  first 
phase  of  the  proposition,  and  so  do  our  cases 
of  Walsh  V.  Schilling,  33  W.  Va.  108,  10  S. 
E.  54,  Fisher's  Ex'rs  v.  Hartley,  48  W.  Va. 
339,  37  S.  E  578,  54  li.  R.  A.  215,  86  Am.  St. 
Rep.  39,  Lamon  v.  Gold,  72  W.  Va.  618,  79 
S.  E.  728.  51  L.  R.  A.  (N.  S.)  883,  and  Batten 
V.  Lowther,  74  W.  Va.  167,  81  S.  B.  821,  while 
WiOson  V.  Koontz  and  Brown  v.  Butler  would 
seem  to  hold  the  contrary.  However  the  Vir- 
ginia court  in  Cheatham  v.  Aistrop,  supra, 
going  to  the  other  side  reaffirms  the  rule  of 
Ficklln*s  Ex'r  v.  Carrington,  and  contrary  to 
the  constructi<Hi  put  by  Mr.  Barton  on  Brown 
▼.  Butler  (see  1  Barton's  Chancery  Practice, 
112,  note  4),  the  court  says: 


«u 


'The  opinion  in  Brown  ▼.  Bntler  does  not 
•overrule  or  disapprove  the  decision  in  Flcklin  v. 
Carrington.  It  was  not  necessary  to  a  decision 
of  the  question  involved  in  Brown  v.  Butler, 
hence  the  opinion  expressly  says:  'Without  stop- 
ping, however,  to  inquire  whether  those  deci- 
sions (WUson  V.  Koontz,  and  Flcklin  v.  Car- 
rington) are  irreconcilable,  and  if  so,  which  is 
the  correct  one,  it  is  enough  for  the  purposes  of 
the  present  case  to  say  that  upon  the  facts  al- 
ready adverted  to,  we  are  of  opinion  that  the 
appellants  are  not  shown  to  have  been  obstruct- 
ed in  •♦  ♦  their  rights,  either  actually  or 
constructively.' 


tt 


Reference  is  also  made  to  the  fact  that  the 
statute  as  construed  in  Ficklin's  Ex'r  v.  Car- 
rington more  than  twenty  years  l)efore  had 
fince  been  incorporated  without  change  lu  the 
new  Code,  and  though  afterwards  amended  in 
several  particulars  had  not  been  so  amended 
as  to  change  the  decision  In  the  Flcklin-Car- 
rington  Case.  And  this  last  holding  in  Vir- 
ginia seems  to  accord  with  the  construction 
of  similar  statutes  in  other  statca  2  Wood 
on  Limitations,  sec.  244  et  seq.  Our  decisi<ms 
on  tills  controverted  proposition,  however, 
seems  to  have  been  consistent  from  the  be- 
gianing,  namely,  that  removal  by  defendant 
from  the  state  after  accrual  of  the  cause  of 
action  operates  proprio  vigore  an  obstruction 
to  plaintiff's  right 

[3]  The  next  proposition  advanced  by  ap- 
pellant's counsel  to  reverse  the  decree  Is  that 
Bryan  the  debtor  by  other  indirect  ways  ob- 
atructed  the  plaintiff  in  the  prosecution  of 


his  right;  namely,  first,  by  the  malting  of  a 
deed  to  one  Anderson  for  a  tract  of  land  In 
Marshall  county,  withheld  from  record  by  the 
grantee  until  after  a  decree  in  rem  upon 
an  attachment  in  favor  of  plaintiff,  subject- 
ing the  said  land  to  the  payment  of  said  debt, 
and  subsequent  appearance  by  both  Bryan 
and  Anderson  and  the  setting  aside  of  the 
decree  and  dismissal  of  the  suit  on  the 
ground  that  Anderson  was  a  prior  purchaser 
for  value  and  in  possession  of  the  land  before 
plaintlfTs  action  accrued;  second,  by  the  mak- 
ing and  execution  by  Bryan  to  his  daughter  of 
a  deed  for  a  tract  of  land  in  Marion  county, 
subsequently  set  aside  as  fraudulent  by  the 
decree  of  this  court  upon  appeal,  in  the  suit 
of  the  First  Citizens'  Bank  against  Bryan 
and  others,  and  suits  brought  by  other  credi- 
tors for  the  same  purpose,  consolidated,  as 
reported  in  72  W.  Va.  29,  78  S.  E  400.  The 
bill  alleges  that  plaintiff  after  the  final  de- 
cree of  the  court  in  said  causes*  undertook  to 
Intervene  by  petition  therein,  and  also  in 
other  suits  of  said  creditors  begun  and  prose- 
cuted in  Marshall  county,  to  secure  the  bene- 
fits of  said  decree  to  enforce  payment  of  said 
note,  but  was  denied  such  relief,  upon  the 
ground  that  it  was  too  late  to  so  intervene 
after  final  decree  therein,  wherefore  the 
bringing  of  this  original  suit  to  obtain  the  re- 
lief prayed  for.  But  we  stop  to  inquire  how 
plaintiff  was  obstructed  in  the  prosecution  of 
his  rights  as  special  receiver  by  the  deed  of 
Bryan  to  Anderson  or  by  the  one  to  his 
daughter.  It  is  not  alleged  that  Bryan  was 
responsible  for  Anderson  withholding  his 
deed  from  record.  That  the  bank  was  not 
thereby  obstructed  is  shown  by  the  fact  that 
it  actually  brought  its  suit  and  got  a  decree 
of  sale.  The  fact  that  Anderson  prevailed 
because  a  bona  fide  purchaser  of  land  con- 
stituted the  deed  no  legal  obstruction  of 
plaintlfiTs  rights.  And  that  plaintiff  was 
not  obstructed  in  the  prosecution  of  any 
right  by  the  deed  from  Bryan  to  his  daugh- 
ter is  evidenced  by  the  allegations  of  the  bill 
that  the  bank  of  which  he  was  special  receiv- 
er was  plaintiff  in  one  or  more  of  the  suits 
brought  to  set  aside  that  deed  for  fraud  and 
subject  it  to  the  payment  of  other  notes  of 
other  and  like  classes  held  by  it,  and  in 
whicii  plaintiff  after  his  appointment  inter- 
vened. The  reason  alleged  for  not  having  in- 
cluded the  note  sued  on,  in  those  suits,  is  that 
it  was  not  then  due.  But  it  became  and  re- 
mained due  for  more  tlian  ten  years  after  ma- 
turity and  before  the  attempt  was  made  to 
intervene  In  the  former  suits  after  the  final 
decree  of  this  court  therein,  and  this  clearly 
appears  on  the  face  of  the  bill.  Certainly, 
therefore,  there  was  nothing  in  the  making 
by  Bryan  of  the  deed  to  Anderson  or  of  the 
one  to  his  daughter,  to  obstruct  him  or  the 
bank  in  the  prosecution  of  a  suit  to  set  them 
or  either  of  them  aside  as  fraudulent  and 
void. 
The  views  expressed  on  the  defense  of  the 
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statute  of  limitations  renders  it  unnecessary 
to  respond  to  the  defense  of  laches. 

Our  conclusion  is  to  afdrm  the  decree,  and 
to  hold  that  in  so  far  as  Hefflebower  v.  Det- 
rick,  27  W.  Va.  16,  and  Abell  v.  Penn  Mutual 
Life  Insurance  Company,  18  W.  Va.  400,  may 
be  regarded  as  inconsistent  with  the  views 
herein  expressed  concerning  the  exception 
contained  in  section  18,  chapter  104  of  the 
Code,  they  must  be  regarded  as  overruled. 


(88  W.  Va.  429) 

DEMING  NAT.  BANK  v.  BAKER. 

(No.  3656.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  18,  1919.) 

(Syllabua  by  the  Court) 

1.  Attachment  ^s»276  —  Legal  Cladc  —  Ju- 

BISDIGTION. 

When  plaintifTs  claim  is  purely  legal  and 
jurisdiction  in  equity  depends  solely  on  the 
validity  of  the  attachment,  if  that  is  not  good, 
the  jurisdiction  fails,  and  the  bill  should  be  dis- 
missed. 

2.  Attachment  ^=»102  —  Affidavit  —  Suffi- 
ciency. 

An  affidavit  for  attachment  as  provided  by 
section  1,  ch.  106,  Code  (sec.  4455),  is  not  in- 
valid for  omitting  to  allege  that  plaintiff  believes 
he  is  entitled  to  recover  from  the  defendant; 
it  is  sufficient  to  allege  in  the  language  of  the 
statute  the  amount  of  the  claim  which  he  be* 
lieves  he  is  justly  entitled  to  recover  in  the  aO" 
iion, 

3.  Attachment  «=»103— Natube  of  Claim- 
Statement. 

As  construed  by  our  decisions,  section  I, 
ch.  106,  of  the  Code  (sec  4455),  requires  that 
plaintiff  in  stating  the  nature  of  his  claim  should 
state  it  with  as  much  particularity,  though  not 
in  detail,  as  is  required  in  the  declaration  or 
bill,  so  that  it  may  thereby  be  made  to  appear 
that  he  has  a  valid  cause  of  action  against  the 
defendant 

4.  Attachment  ^=>108— Affidavit— Allega- 
tions. 

And  in  compliance  with  the  rule  just  stated 
when  the  suit  is  upon  a  negotiable  note  against 
the  indorser  thereof,  it  is  necessary  for  the 
plaintiff  in  his  affidavit  for  an  attachment  in 
stating  the  nature  of  his  claim  to  allege  pres- 
entation for  payment  at  the  time  and  place  ap- 
pointed and  within  proper  hours,  demand  of 
payment,  and  due  notice  to  indorser,  and  when 
payable  at  a  bank,  according  to  the  require- 
ments of  the  Uniform  Negotiable  Instruments 
Law,  it  should  allege  presentation  for  payment 
at  the  bank  where  payable  during  business 
hours,  and  before  the  close  of  the  bank  in  the 
event  contemplated  by  the  statute.  It  is  not 
sufficient  to  allege  that  the  note  was  duly  pro- 
tested. 


(Additional  Syllabus  by  Editorial  Staff.) 

5.  Bills   and   Notes   ^s»410  —  "Pbotest" — 
Certificate  as  Evidence. 

The  term  "protest"  means  that  all  steps 
have  been  taken  to  fix  the  liability  of  drawer 
or  indorser  of  which  the  certificate  of  the  notary 
is  the  formal  and  prima  facie  evidence  (citing 
Words  and  Phrases,  First  and  Second  Series, 
Protest). 

Appeal  from  Circuit  Court,  Preston  County. 

Suit  in  equity  by  the  Demlng  National 
Bank  against  Charles  E.  Baker.  Decree  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  bill  dismissed. 

Glasscock  &  Glasscock,  of  Morgantown,  for 
appellant. 
A.  G.  Hughes,  of  Kingwood,  for  appellee. 

MILLEIR,  P.  This  is  a  suit  in  equity 
founded  upon  a  foreign  attachment,  in  which 
the  decree  below  was  in  favor  of  plaintiff,  for 
the  debt  sued  on,  aggregating  principal  and 
interest  at  the  date  of  the  decree  to  $2987.90, 
and  for  a  sale  of  the  real  estate  of  the  de- 
fendant attached  in  the  cause,  to  pay  the  sum 
so  decreed  with  interest  thereon  and  the  costs 
of  the  suit 

[1]  The  first  point  of  error  is  that  the  cir- 
cuit court  should  have  quashed  the  affidavit 
for  tlie  attachment  upon  several  grounds, 
naming  them.  The  proposition  advanced  by 
counsel  for  appellees  respecting  this  point  is 
that  afildavits  in  foreign  attachments  in  eq- 
uity are  not  viewed  with  the  same  strict- 
ness as  in  actions  at  law  and  that  the  affi- 
davit may  be  amended  or  supplemented  by 
the  bill.  When  the  plaintiff's  claim  Is  purely 
legal  and  the  jurisdiction  in  equity  depends 
solely  upon  the  validity  of  the  attachment,  if 
the  attachment  is  not  good  the  jurisdiction 
fails,  and  the  bill  should  be  dismissed.  This 
has  been  our  construction  of  the  present 
statute,  sec.  1,  ch.  106,  Code  (sec.  4455),  in 
cases  arising  since  the  amendment  of  the 
statute  in  1882.  Swarthmore  Lumber  Co,  v. 
Parks,  72  W.  Va.  625,  628,  629.  79  S.  B.  723 ; 
Millar  v.  Whlttington,  77  W.  Va.  142,  87  S. 
E.  164 ;  Frye  v.  Miley,  54  W.  Va.  324,  46  S. 
E.  135 ;  Miller  v.  Zeigler,  44  W.  Va.  484,  29 
S.  E.  981,  67  Am.  St  Kep.  777. 

[2]  The  objections  to  the  affidavit  that  it 
was  not  subscribed  by  affiant  and  was  bad  for 
want  of  jurat,  were  abandoned  in  argument, 
and  we  think  they  are  groundless.  We  are 
also  of  the  opinion  that  the  third  objection, 
namely,  that  it  does  not  allege  that  plain- 
tiff is  entitled  to  recover  from  the  defendant 
the  claim  or  debt  sworn  to,  is  also  without 
substantial  merit.  Appellant  Is  the  only  de- 
fendant. The  affidavit  in  this  respect  is  sub- 
stantially in  the  language  of  the  statute,  and 
the  allegation  is  equivalent  to  the  charge 
that  plaintiff  is  entitled  to  recover  from  the 
defendant.    An  affidavit  using  the  language 
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of  the  statute  or  its  equivalent  is  all  that  is 
required.  Ruhl,  Koblegard  &  Co.  ?.  Rogers, 
29  W.  Va.  779,  2  S.  EX  798 ;  Altmeyer  v.  Caul- 
fleld.  37  W.  Va.  847,  17  S.  B.  409. 

[3-6]  Another  point  is  that  the  affidavit  is 
detective  in  its  statement  of  the  nature  of 
plaintifiTs  claim  in  that  It  fails  to  allege  that 
the  note  sued  on  was  presented  for  imyment 
at  the  place  where  according  to  Its  terms  it 
was  made  payable,  and  for  another  reason 
included  in  the  first,  that  it  fails  to  allege 
that  defendant  had  notice  of  the  protest  or 
that  notice  was  waived  by  him.  The  affidavit 
does  allege  that  the  note  was  duly  protested 
on  March  16,  1915,  the  date  of  Its  maturity. 
Does  this  averment  satisfy  the  requirements 
of  our  previous  holdings  on  this  subject? 
The  meaning  of  the  term  "protest,"  at  least 
in  the  popular  sense,  so  the  authorities  say, 
is  that  all  steps  have  been  taken  to  fix  the 
liability  of  drawer  or  endorser  of  which  the 
certificate  of  the  notary  Is  the  formal  and 
prima  fade  evidence.  Daniel  and  Douglass 
on  Elements  of  the  Law  of  Negotiable  In- 
struments, §  929;  3  Words  and  Phrases, 
Second  Series,  1312;  6  Words  and  Phrases, 
5742,  and  cases  cited ;  Barnes'  Code  1916,  sec. 
118.  ch.  98A  (Code  1913,  c.  98a.  {  118  [sec. 
42891).  Such  being  the  definition  of  the  term, 
it  might  on  first  impression  seem  that  the  al- 
legation that  the  instrument  was  duly  pro- 
tested ought  to  be  regarded  as  covering  all 
the  elements,  of  presentment  for  imyment 
at  the  time  and  place  appointed  and  within 
the  proper  hours,  demand  of  payment  and 
due  notice  to  the  maker  and  endorsers.  But 
an  attachment  proceeding  being  a  harsh  rem- 
edy, strict  construction  has  always  been  ap- 
plied, and  our  decisions  hold  that  the  same 
strictness  required  in  the  declaration  or  bill 
should  be  demanded  of  the  plainUff  in  stat- 
ing the  nature  of  his  claim  in  his  affidavit 
for  attachment  Bank  of  Huntington  v.  Hy- 
sell,  22  Wi  Va.  142.  among  the  first  of  our 
cases,  holds  that  in  an  action  on  a  negotiable 
note  against  an  endorser  the  declaration  must 
allege  that  the  note  was  duly  presented  at 
the  place  where  it  was  payable,  and  that  it 
was  not  paid,  and  that  thereupon  the  said 
note  was  duly  protested  for  non-payment,  of 
all  of  which  the  endorser  had  prompt  notice. 


Approved  forms  of  pleading  require  this 
strictness.  Hogg*s  Pleading  and  Forms,  No. 
45.  In  Sommers  v.  Allen,  44  W.  Va.  120,  at 
page  123,  28  S.  E.  787,  a  suit  in  equity  with 
attachment,  Judge  Brannon  strongly  implies 
that  the  affidavit  ought  to  allege  all  the  ma- 
terial Issuable  facts  necessary  to  entitle 
plaintiff  to  recover.  In  Home  Distilling  Co. 
V.  Himmel,  74  W.  Va.  756,  82  S.  E.  1094,  we 
said  that  it  is  essential  that  the  nature  of 
plaintiff's  claim  be  so  described  in  the  at- 
tachment that  the  court  can  see  therefrom 
that  plaintiff  has  a  valid  cause  of  action 
against  the  defendant  See,  also,  Cosner's 
Adm'r  v.  Smith,  36  W.  Va.  788,  15  S.  E.  977 ; 
Reed  v.  McCloud,  38  W.  Va.  701, 18  S.  E.  924 ; 
Crlm  V.  Harmon,  38  W.  Va.  596, 18  S.  E.  753 ; 
Thompson  v.  Curry  et  al.,  79  W.  Va.  771, 
91  S.  E.  801 ;  Peabody  Ins.  Co.  v.  Wilson,  29 
W,  Va.  528,  2  S.  E.  888;  Delaplain  v.  Arm- 
strong, 21  W.  Va.  211.  If  we  adhere  to  these 
rules  and  principles  of  strict  construction, 
which  are  not  out  of  harmony  with  the  deci- 
sions of  other  states,  we  think  we  are  ob- 
liged to  hold  the  affidavit  in  the  case  at  bar 
fatally  defective. 

But  it  is  said  by  counsel  for  plaintiff  that 
we  may  look  to  the  bill  to  supply  the  «leficien- 
cy.  If  this  were  so,  and  we  do  not  think  it 
is,  certainly  not  in  a  case  where  jurisdiction 
in  equity  depends  solely  on  a  valid  attach- 
ment, the  bill  in  this  case  is  not  sworn  to  and 
could  not  take  the  place  of  the  affidavit,  for 
that  ground. 

The  affidavit  being  fatally  defective  for  the 
reasons  given,  and  also  for  the  further  rea- 
son that  it  is  not  alleged  in  affidavit  or  bill, 
in  accordance  with  the  laws  of  Pennsylvania, 
same  as  sec.  75,  ch.  98A,  Barnes'  Code  1918 
(Code  1913,  c.  98a,  |  75  [sec  4246]),  our  Uni- 
form Negotiable  Instruments  Law.  that  the 
note  was  presented  for  payment  at  the  bank 
where  it  was  made  payable,  during  business 
hours  or  before  the  close  of  the  bank,  in 
the  event  contemplated  by  the  statute,  we 
should  not  go  into  the  merits  of  the  case, 
and  our  conclusion  is  to  reverse  the  decree, 
sustain  defendant's  motion  to  quash  the  affi- 
davit, and  Jurisdiction  depending  thereon,  to 
dismiss  the  bill,  and  our  decree  will  be  as 
indicated. 
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(88  W,  Va.  426) 
FREEMAN  ▼.  SWIGER  et  aL    (No.  3538.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  18,  1919.) 

(Syllahus  by  the  Court,} 

L  Ekectttobs  and  Administrators  ^s»438 
(10)— Husband  and  Wi¥B  ^=»18&— Lease 
—Payment  by  Lessor— Action  Against 
H  USB  AND— Parties. 

Under  a  contract  by  which  a  married  wo- 
man, her  husband  joining  her,  sells,  and  binds 
herself  to  convey,  an  interest  in  the  oil  and 
gas  in  a  tract  of  land  separately  owned  by  her, 
for  and  in  consideration  of  a  certain  sum  of 
money  payable  to  them,  receipt  of  which  is  ac- 
knowledged by  the  contract,  subject  to  a  de- 
feasance for  nonpayment  of  an  additional  sum 
of  money  for  a  well  drilled  on  the  land  and 
tubed  and  tested,  the  vendee  may  pay  such  last- 
mentioned  sum  to  either  husband  or  wife,  while 
both  live,  or  to  the  survivor,  after  the  death  of 
either,  and  the  administrator  of  the  wife's  es- 
tate is  not  a  necessary  party  to  a  suit  against 
the  husband  and  her  heirs  to  compel  specific 
performance  of  the  contract. 

2.  Specific  Performance  €=>10Q{1)  —  Con- 
tract TO  Convey  Interest  in  Oil  and  Gas 
—Parties. 

Nor  is  the  lessee  operating  the  well  on  such 
tract  of  land  a  necessary  party  to  such  suit; 
the  bill  not  seeking  an  accounting  for  oil  or 
gas  taken  or  to  be  taken  from  the  land. 

3.  Witnesses   ^=»158--Competenoy. 

In  such  case,  the  vendee  is  a  competent 
witness  to  prove  payment  to  the  husband,  after 
the  death  of  the  wife,  of  the  sum  required  to  be 
paid  to  prevent  forfeiture  of  the  contract. 

4.  Costs  ^=>23S(2)— Correction  or  Decree 
—Inadvertence. 

Right  of  correction  of  a  decree  in  such 
cause,  omitting  requirement  of  a  defeasance 
clause  in  the  deed  ordered  to  be  executed,  ac- 
cordant with  a  stipulation  therefor  in  the  con- 
tract, does  not  carry  costs  in  the  appellate  court, 
if  the  omission  appears  to  have  been  the  re- 
sult of  inadvertence  in  the  entry  of  the  decree, 
and  the  appellant  made  no  objection  thereto  in 
the  court  below. 

Appeal  from  Circuit  Court,  Doddridge 
CJounty. 

Suit  by  Homer  Freeman  against  Martie 
Swiger  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.  Modified  and  affirmed, 
and  remanded  for  further  proceedings. 

J.  V.  Blair,  of  West  Union,  for  appellants. 
J.  Ramsey,  of  West  Union,  for  appellee. 

POFFENBARGER,  J.  The  decree  appealed 
from  requires  specific  performance  of  the 
contract  construed  by  this  court  in  Freeman 
V.  Carnegie  Natural  Gas  Co.,  74  W.  Va.  83,  81 

5.  E.  572,  but  it  was  pronounced  in  a  new 


suit,  the  parties  to  which  are  not  identical 
with  those  of  the  cause  to  which  reference 
has  just  been  made.  ~  The  reported  decision, 
however,  sets  forth  the  contract,  the  situation 
of  the  parties,  and  many  of  the  facts  material 
to  the  disposition  of  this  cause. 

The  parties  defendant  to  this  bill  are  r^wis 
A,  Swiger,  husband  of  Rachel  J.  Swiger,  the 
deceased  owner  of  the  land  and  vendor  of  the 
oil  and  gas  interests  in  controversy,  and  her 
seven  children  and  heirs  at  law.  The  Carne- 
gie Natural  Gas  Company  and  Sarah  M. 
Cumberledge,  parties  to  the  former  suit,  are 
omitted.  Five  of  the  children  are  infants, 
and  are  represeited  by  a  guardian  ad  litem. 
The  administrator  of  Rachel  J.  Swiger  was 
not  made  a  party. 

[1,  2]  As  the  sufficiency  of  the  bill  is  dial- 
lenged,  in  argument  here,  only  on  the  ground 
of  failure  to  make  the  administrator  and  the 
Carnegie  Natural  Gas  Company,  assignee  of 
the  lease  on  the  land,  parties,  acquiescence 
in  its  sufficiency  in  all  other  respects  may  be 
assumed.  It  alleges  full  and  strict  compli- 
ance with  all  the  conditions  of  the  contract, 
including  payment  of  $200  to  Lewis  A.  Swiger, 
on  account  of  the  first  and  only  gas  well 
drilled  on  the  land,  April  1,  1907,  and  with- 
in 90  days  after  the  tubing  and  testing  there- 
of; tlie  well  having  been  completed  January 
7,  1907. 

Admitting  the  well-settled  doctrine  that  the 
personal  representative  of  a  deceased  vendor 
is  a  necessary  party  to  a  bill  for  specific  per- 
formance, of  the  contract  (Hill  v.  Proctor,  10 
W.  Va.  69;  Steenrod  v.  W.  P.  &  B.  R.  R.  Co., 
27  W.  Va.  1 ;  Hinchman  v.  Ballard,  7  W.  Va. 
152),  counsel  for  the  appellee,  by  way  of 
avoidance  of  the  effect  thereof,  treats  the 
husband  and  wife  as  Joint  obligees  at  the 
date  of  the  contract,  and  invc^es  the  legal 
proposition  that,  In  such  case,  the  obligor  may 
discbarge  himself  by  payment  in  full  to  either 
of  the  Joint  obligees.  Hatfield  v.  Cabell  Coun- 
ty Court,  75  W.  Va,  595,  84  S.  E.  335 ;  Allen 
V.  South  Penn  Oil  Co.,  72  W.  Va.  155,  77  S.  K. 
905 ;  Blsh.  Con.  §  875 ;  1  Parsons,  Cont.  271 ; 
C.  J.  537.  If  the  obligation  to  pay  the  $200 
is  referable  in  point  of  time  to  the  date  of 
contract,  and  is  analogous  to  rentals  stipu- 
lated for  in  an  oil  and  gas  lease  executed  by 
a  husband  and  wife,  on  land  owned  by  only 
one  of  them,  the  money  was  payable  to  them 
jointly,  and  the  vendee  could  discharge  him- 
self by  payment  to  either  of  them.  Allen  v. 
South  Penn  Oil  Co.,  72  W.  Va.  155,  77  S.  E. 
905;  Sandusky  v.  Oil  Co.,  63  W.  Va.  260,  59 
S.  El  1082 ;  Coffman  v.  Hope  Natural  Gas  Co., 
74  W.  Va.  67,  81  S.  E.  575.  The  contract 
bears  on  its  face  evidence  of  intent  to  make 
the  money  payable  to  both  husband  and  wife. 
It  recites  an  agreement  to  make  the  first  pay- 
ment to  them,  and  acknowledges  receipt  of 
the  money,  and  is  silent  as  to  the  payees  of 
the  amounts  to  be  subsequently  paid.  Pre- 
sumptively, the  parties  to  whom  the  first  pay* 
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ment  was  made  were  intended.  If,  on  the 
other  hand,  it  is  to  be  regarded  as  having 
arisen  at  the  date  of  payment,  the  vendee 
having  the  option  to  pay  or  not,  and  the  con- 
sequence of  nonpayment  being  forfeiture  of 
his  title,  the  forfeited  title  going  to  the  hus- 
band and  heirs,  the  right  to  the  money  would 
not  have  accrued  to  Rachel  J.  Swiger  in  her 
lifetime,  nor  to  her  administrator  after  her 
death.  It  was,  in  that  case,  purchase  money 
of  the  life  estate  of  the  husband  and  the  es- 
tate in  remainder  of  the  heirs,  and  therefore 
payable  to  them.  Since  it  would  not  have 
been  payable  to  the  administrator  in  either 
event,  he  is  not  a  necessary  party. 

As  the  bill  does  not  seek  an  accounting  for 
oil  or  gas  taken  from  the  land,  or  to  be  taken 
therefrom  in  the  future,  there  is  manifestly 
no  occasion  for  the  presence  of  the  lessee. 
It  is  not  interested  In  the  cause  of  action  set 
up  In  the  bill.  After  settlement  of  the  ques- 
tion of  title,  there  may  be  no  occasion  for  any 
litigation  with  It,  and  the  court  cannot  as- 
sume necessity  therefor. 

[3]  The  time  of  payment  of  the  $200  having 
been  proved  only  by  the  testimony  of  the 
plaintiff,  objection  to  his  competency  as  a 
witness  to  prove  the  fact  was  interposed  un- 
der the  claim  that  it  was  a  personal  trans- 
action between  him  and  a  deceased  person. 
It  was  obviously  not  a  transaction  with 
Rachel  J.  Swiger  at  all,  for  the  bill  alleges 
she  died  in  1906,  and  the  answer,  denying 
this,  avers  she  died  in  1004.  Gompensatlon  for 
the  well  was  paid  to  Lewis  A.  Swiger,  one  of 
the  parties  to  this  suit,  and  is  proved,  except 
as  to  date,  by  his  receipt. 

[41  Failure  to  require  a  defeasance  clause 
ii^  the  deeds  of  oonveyance  ordered  to  be 
executed,  accordant  with  the  stipulation  in  the 
contract  for  forfeiture  of  the  title  for  failure 
to  pay  $200  for  each  well  that  shall  be  drilled 
on  the  land,  within  90  days  after  the  tubing 
and  testing  thereof,  is  an  error  necessitat- 
ing a  modification  of  the  decree.  This  seems 
to  have  been  the  result  of  Inadvertence,  since 
the  decree  only  impliedly  negatives  the  re- 
quirement and  the  appellee  admits  the  error. 
Disclaimer  of  right  to  an  unccMiditional  deed 
here  argues  lack  of  claim  thereof  in  the  court 
below,  and  of  intent  to  make  such  claim,  or 
take  a  decree  giving  such  right.  If  the  ap- 
pellants had  protested  against  the  form  of 
the  decree  in  the  court  below,  no  doubt  it 
would  have  been  readily  corrected  in  this  re- 
spect. Modified,  so  as  to  correct  the  error 
noted,  the  decree  will  be  affirmed,  and  costs 
in  this  court  awarded  to  the  appellees,  agree- 
ably to  the  principle  enunciated  in  Hope  Nat. 
Gas  Co.  V.  Shriver,  75  W.  Va.  401,  83  S.  B, 
1011,  Rowan  v.  Tracy,  74  W.  Va.  649,  82  S. 
EL  478,  Teter  v.  Teter,  65  W.  Va.  167,  63  S. 
E.  967,  and  Frye  v.  Miley,  54  W.  Va.  324, 
46  S.  EL  135. 

The  cause  will  be  remanded  for  further 
proceedings. 


(88  W.  Va.  401) 
HALLAUER  et  al.  v.  FIRE  ASS'N  OF  Pmi> 
ADELPHIA.    (No.  3518.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

F^b.  18,  1910.) 

(Syltahuf  by  the  Court,) 

1.  Insurance  ^=»130(6)  —  Fire  Insurance  — 
Commencement  op  Risk. 

Unless  the  application  so  provides,  it  is  not 
necessary  that  a  policy  of  fire  insurance  be  is- 
sued before  protection  becomes  effective.  In- 
surance commences,  as  a  general  rule,  at  the 
date  on  which  the  contract  to  insure  is  consum- 
mated by  the  acquiescence  of  the  parties,  wheth- 
er that  is  the  date  of  the  issuance  of  the  policy 
or  earlier. 

2.  Insurance  ^=»130(1)  —  Fire  Insurance  — 
Contract^Application  and  Acceptance. 

A  contract  of  insurance,  like  any  other  con- 
tract, consists  generally  of  two  prerequisites— 
an  offer  or  application  and  its  acceptance. 

3.  Insurance  ^s=>132— Fire  Insurance— Lim- 
ited Acceptance— "Binding  Slip." 

Where  the  insurance  is  to  become  effective 
or  the  risk  attach  before  the  application  has 
been  formally  accepted  by  the  insurer,  frequent- 
ly a  limited  acceptance  or  ''binding  slip"  is 
given  stating  such  fact. 

4.  Customs  and  Usages  ^=:»11— Fire  Insur- 
ance—Liability. 

But  where  the  testimony  offered  in  the  case 
shows  the  existence  of  a  custom  among  insur- 
ance agents  and  companies  that,  in  cases  of 
applications  for  fire  insurance,  where  the  agent 
agrees  to  try  to  write  the  policy,  all  the  terms 
having  been  agreed  upon,  the  insurance  is  re- 
garded as  in  force  from  the  date  of  the  applica- 
tion subject  to  cancellation  by  the  company,  and 
where  the  acts  of  the  agent  are  such  as  rea- 
sonably tend  to  indicate  his  intention  to  re- 
gard the  policy  as  in  force,  and  the  jury  finds 
from  the  evidence  that  such  was  his  intention, 
the  insurer  is  bound  to  compensate  for  the  loss 
of  the  property  incurred  prior  to  notice  of  can- 
cellation. 

6.  Contracts  €=»29,  17^1)— Interpbetation 
—Agbeement— Question  fob  Jury. 

Though  the  interpretation  of  contracts, 
when  made  and  free  from  ambiguity,  is  a  ques- 
tion for  the  court,  the  determination  of  whether 
the  facts  proved  or  admitted  are  such  as  con- 
stitute an  agreement  binding  the  parties  gen- 
erally is  within  the  province  of  the  jury  to  as- 
certain from  facts  submitted  for  their  considera- 
tion and  judgment. 

6.  Tbial  ^=»333,  334— Verdict^Intebest- 
Pleading. 

Though  a  jury  cannot  in  an  action  on  a  con- 
tract allow  damages  beyond  the  amount  laid  in 
the  declaration,  yet  it  may  add  to  that  sum  in- 
terest, though  the  aggregate  exceed  the  amount 
demanded  by  the  pleading;  and  where  the  ex- 
cess can  rightfully  be  attributed  to  interest,  the 
verdict  is  good. 

7.  Appeal  and  Ebrob  ^=»1041(4)— Tbial  ^s> 
334— Yerdiciv-Interest— Amendment  Aft- 
er Verdict. 

Where  a  jury  awards  as  damages  in  an  ac- 
tion on  a  contract  a  sum  slightly  in  excess  of 
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that  demanded  by  the  declaration,  the  excess 
being  explainable  as  interest  to  cover  the  time 
between  the  dates  of  the  accrual  of  the  cause 
of  action  and  the  tfial  of  the  case,  an  amend- 
ment of  the  declaration  after  verdict  increasing 
the  amount  demanded  to  a  sum  sufficient  to  cov- 
er the  verdict  is  not  prejudicial  to  defendant, 
because  unnecessary;  the  verdict  being  proper 
if  no  amendment  had  been  permitted. 

(Additional  SyUabua  hy  Editorial  Btaff,) 

8.  Insurance  ^;=^1Z2  —  "Binding  Slip"  — 
"Binding  Receipt." 
A  "binding  receipt"  or  "binding  slip"  is  a 
limited  acceptance  of  an  application  for  insur- 
ance given  by  an  authorized  agent  pending  the 
ascertainment  of  the  company's  willingness  to 
assume  the  burden  of  the  proposed  risk,  the 
effect  of  which  is  to  protect  the  applicant  until 
the  company  acts  upon  the  application,  and,  if 
it  declines  to  accept  the  burden^  the  binding 
^ect  of  the  slip  ceases  eo  instante. 

Error  to  Circuit  Court,  Berkeley  County. 

Assumpsit  by  George  Hallauer  and  oth- 
ers against  the  Fire  Association  of  Philadel- 
phia. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

H.  H.  Emmert,  of  Martinsburg,  for  plain- 
tiff in  error. 

Allen  B.  Noll  and  Decatur  H.  Rodgers, 
both  of  Martinsburg,  for  defendants  In  er- 
ror. 

LYNCH,  J.  Plaintiffs  brought  assumpsit 
to  recover  the  amount  of  an  insurance  policy 
issued,  they  alleged,  by  the  defendant  No- 
vember 2,  1915,  to  Indenmify  them  against 
loss  that  might  result,  and  three  days  later 
did  result,  from  the  destruction  by  fire  of 
the  property  Insured,  and  obtained  the  Judg- 
ment to  which  defendant  prosecutes  this 
writ  The  chief  defense  Interposed  In  the 
trial  court  and  relied  on  here  rests  solely 
upon  the  ground  that  the  contract  pleaded 
and  offered  In  evidence  never  was,  and  is 
not  now,  such  a  contract  as  required  defend- 
ant to  render  compensation  for  the  property 
destroyed. 

The  facts  proved  and  admitted  or  contro- 
verted and  constituting  the  grounds  of  re- 
covery and  of  the  defense  interposed  are 
these:  Plaintiffs  owned  and  operated  a 
fruit-evaporating  plant,  the  property  Insured 
and  destroyed.  Trammell  &  Co.,  themselves 
solicitors  of  insurance  contracts  for  com- 
panies represented  by  them,  theretofore  had 
written  policies  of  Insurance  for  their  com- 
panies covering  the  same  property,  but  which 
they  were  directed  to  cancel  after  reporting 
to  the  companies  respecting  the  writing  of 
the  policies,  presumably  because  of  the  ap- 
parent hazard  incident  to  property  devoted 
to  such  use.  Acting  on  behalf  and  at  the 
request  of  plaintiffs,  Trammell  &  Co.  then 
applied  to  H.  L.  Alexander,  also  an  Insur- 


ance solicitor  in  the  same  dty,  Martinsburg, 
on  November  2, 1915,  to  write  a  policy  cover- 
ing the  same  property,  and  to  the  request  he 
replied  that  he  would  try  to  write  or  place  it. 
He  did  write,  date,  and  countersign  the  poli- 
cy sued  on  as  of  the  date  of  the  appllcatioo 
so  as  to  make  it  a  complete  and  binding  con- 
tract of  insurance,  except  as  to  delivery  and 
revenue  stamps,  and  directed  a  clerk  tem- 
porarily employed  in  his  office  to  Inclose  It 
and  an  account  against  Trammell  &  Co.  or 
plaintiffs  for  the  usual  premium  in  an  enve- 
lope properly  noted  for  delivery,  and  told 
her  not  to  deliver  It  without  his  consent 
The  fire  occurred  three  days  later,  and, 
without  communicating  to  Alexander  or  to 
any  employ^  of  his  then  in  his  office,  the  in- 
formation that  the  property  was  at  that  mo- 
ment being  burned,  Trammell  &  Co.,  acting 
for  plaintiffs,  procured  possession  of  the 
policy  from  a  clerk  In  Alexander's  office, 
other  than  the  temporary  clerk,  who  was  not 
advised  of  the  direction  previously  given, 
but  later  Alexander,  having  knowledge  of 
the  delivery  and  of  the  fire,  authorized  Tram- 
mell &  Co.,  plaintiffs'  witnesses  say,  and  he 
does  not  deny  it,  to  cause  revenue  stamps 
to  be  affixed  to  the  policy  and  canceled  by 
his  Initials  "H.  Lr.  A.,"  which  was  done  ac- 
cording to  his  directions.  Alexander,  on 
the  other  hand,  affirmed  his  intention  to 
have  been  not  to  do  anything  respecting  a 
contract  binding  the  defendant  until  it  had 
consented  to  be  bound,  and  stated  further 
that  as  soon  as  he  heard  of  the  fire  he  went 
to  the  office  of  Trammell  &  Co,  and  demand- 
ed of  their  clerk,  the  principals  being  out, 
the  return  of  the  policy.  The  derk,  however, 
flatly  denied  that  any  such  demand  was 
made  upon  him,  and  the  principals,  Tram- 
mell and  Nadenbousch,  state  that  no  such 
demand  was  made  upon  them  personally  or 
through  their  office. 

[1,2]  A  contract  for  insurance,  like  any 
other  contriict,  consists  generally  of  two  pre- 
requisites— an  offer  or  application  and  its 
acceptance.  Unless  the  application  so  pro- 
vides, it  is  not  necessary  that  the  policy  be 
Issued  before  protection  becomes  effective. 
Insurance  commences,  as  a  general  rule,  at 
the  date  of  the  policy  or  at  the  date  on 
which  the  contract  to  Insure  is  consummated 
by  the  acquiescence  of  the  parties,  even 
though  in  the  form  of  a  parol  contract  In- 
surance Co.  V.  Insurance  Co.,  19  How.  318, 
15  L.  Ed.  636;  Croft  v.  Hanover  Fire  Ins. 
Co.,  40  W.  Va.  508,  21  S.  B.  854,  52  Am.  St 
Rep.  902.  To  become  a  binding  contract, 
however,  the  party  to  whom  the  offer  or 
application  is  made  generally  must  signify 
his  acceptance,  so  that,  in  the  absence  of 
some  provision  to  the  contrary,  there  must 
be  an  actual  assent  to  the  assumption  of  the 
proposed  risk,  or  some  act  done  Implying  as- 
sent from  which  the  Insurer  cannot  recede 
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without  liability.  1  Joyce  on  Insurance  (2d 
Ed.)  I  55.  When  the  proposal  or  application 
has  been  accepted  by  the  company  itself  or 
by  an  authorized  agent  acting  for  and  on 
Its  behalf,  the  act  of  the  agent  being  the 
act  of  the  principal,  from  that  moment  the 
contract  becomes  effective  and  enforceable. 
But  to  constitute  such  a  contract  It  is  not 
always  necessary  that  acceptance  of  the  risk 
and  the  manual  delivery  of  the  contract  be 
concurrent  or  contemporaneous. 

[3,  8]  Besides,  the  acceptance  may  be  for 
a  limited  period  of  time  with  the  right  re- 
served to  reject,  as  in  a  case  where  a  fire 
insurance  company,  having  received  an  ap- 
plication for  a  policy,  contracted  to  accept 
the  risk  for  the  term  of  30  days  from  date, 
"unless  the  applicant  is  sooner  notified  of 
Its  rejection."  Barr  v.  North  American  Ins. 
€k>.,  61  Ind.  488.  And  this  limited  accept- 
ance often  takes  the  form  of  what  is  known 
as  a  "binding  receipt"  or  "binding  slip"  giv- 
en by  an  authorized  agent  pending  the  as- 
certainment of  the  company's  willingness  to 
assume  the  burden  of  the  proposed  risk.  1 
Joyce  on  Insurance  <2d  £d.)  §1  64,  65.  The 
effect  of  such  a  receipt  generally  is  to  pro- 
tect one  seeking  insurance  until  the  com- 
pany acts  upon  the  application,  and  if  it 
elects  to  exercise  the  right  reserved  to  de- 
cline to  accept  that  burden,  the  bkiding  ef- 
fect of  the  slip  ceases  eo  instante.  See, 
also,  Tucker  v.  Mutual  Fire  Ass'n,  71  W. 
Va.  690,  77  S.  E.  279. 

[4]  Thus  it  is  seen,  where  the  insurance 
is  to  become  effective  or  the  risk  attach  be- 
fore the  application  has  formally  been  ac- 
cepted by  the  insurer,  frequently  a  limited 
acceptance  or  binding  receipt  is  given  stat- 
ing such  fact  In  this  cfise  Alexander,  agent 
of  the  defendant  company,  in  stating  that  he 
would  try  to  write  the  policy,  used  language 
which  from  its  general  tenor,  and  in  the  ab- 
sence of  modifying  circumstances,  might  give 
the  impression  that  it  was  his  intention  to 
communicate  with  some  one  or  more  of  the 
companies  represented  by  him  before  the  con- 
clusion of  the  insurance  contract  and  the  is- 
suance of  the  policy.  There  was  no  agree- 
ment for  a  limited  acceptance  or  binding 
receipt  given.  The  only  case  similar  to  this 
which  a  careful  investigation  has  disclosed, 
though  it  differs  materially  on  its  facts,  is 
that  of  Whitman  v.  Ifilwaukee  Fire  Ins. 
Co.,  128  Wis.  124,  107  N.  W.  291,  5  L.  R,  A. 
(N.  S.)  407,  116  Am.  St.  Rep.  25,  in  which 
the  agent,  replying  to  the  applicant,  told  the 
latter  that  he  "would  see  to  it;  take  care 
of  it  so  it  would  be  all  right;"  would  "get  a 
policy."    The  court  said: 

"Evidence  that  the  circumstances  character- 
izing an  application  were  cloeed  by  a  mere 
promise  on  the  part  of  the  agent  to  attend  to 
the  matter  of  obt<i^ning  a  policy  of  insurance  is 
•  •  *  pro<tf  that  no  contract  of  insurance 
was-  supposed  to  be  closed  in  prssenti." 


And  the  court  further  said  that  to  estab- 
lish that  something  out  of  the  ordinary  was 
contemplated,  namely,  the  actual  closing  of 
a  contract  precedent  to  the  issuance  of  a 
policy,  reasonably  clear  evidence  is  required 
to  show  that  the  minds  of  the  parties  met 
on  the  precise  proposition. 

But  it  is  contended  by  the  plaintiff  that 
the  testimony  offered  in  the  case  shows  the 
existence  of  a  custom  among  insurance 
agents  and  companies  that  in  cases  of  ap- 
plication for  fire  insurance,  where  the  agent 
agrees  to  write  or  place  the  risk,  all  the 
terms  having  been  agreed  upon,  the  policy  is 
regarded  as  in  force  subject  to  the  rejection 
of  the  application  by  the  company,  and  from 
that  custom  and  the  circumstances  appear- 
ing in  the  case  it  Is  urged  that  the  insur- 
ance became  effective  from  the  date  of  the 
application,  though  there  was  no  express 
understanding  to  that  effect  and  no  binding 
receipt  given. 

The  circumstances  upon  which  plaintiffs 
rely  to  show  that  defendant's  agent,  Alexan- 
der, was  acting  in  accordance  with  the  cus- 
tom proved  at  the  trial,  are:  That  he  had 
the  policy  written  at  once  on  the  day  the 
request  for  insurance  was  made  and  dated 
as  of  that  day;  that  he  countersigned  the 
policy  knowing  that  it  provided  that  "this 
policy  shall  not  be  valid  unless  countersign- 
ed by  the  duly  authorized  agent  of  the  com- 
pany at  Martinsburg,  W.  Va. ;"  that  he  enter- 
ed the  policy  name,  number,  and  premium 
charge  in  his  company  book  as  of  that  date, 
that  being  the  book  in  which  it  was  his 
custom  to  keep  the  accounts  of  the  different 
companies  which  he  represented^  and  in 
which  he  entered  "each  policy  as  it  is  writ- 
ten to  keep  tbe  number  of  the  policy,  the 
company  and  date";  that  the  premium  on 
the  policy,  if  collected,  would  have  run  from 
the  date  of  the  policy,  i.  e.,  the  date  of  the 
application ;  that  the  policy  was  delivered  to 
the  plaintiffs'  representative  by  the  agent's 
clerk;  that  the  agent,  or  his  derk  at  his  di- 
rection, after  knowledge  of  the  delivery  of 
the  policy  and  of  the  fire,  called  Trammell 
&,  Ck>.  over  the  phone  and  authorized  them  to 
place  on  the  policy  the  revenue  stamps  omit- 
ted by  the  former,  and  deduct  their  cost  from 
the  premium,  a  fact  not  denied  by  the  agent 
when  on  the  stand;  that  Trammell  &  Ck)., 
who  had  written  two  policies  on  this  risk, 
both  of  which  were  directed  to  be  canceled 
by  the  companies  when  Informed  that  they 
had  been  written,  regarded  its  policies  as 
having  been  in  force  until  they  were  cancel- 
ed. The  only  testimony  to  the  contrary  was 
that  by  Alexander,  who  insisted  that  he  did 
not  intend  to  bind  defendant  until  it  had  a 
fair  opportunity  to  express  a  willingness  to 
carry  the  risk,  and  who  stated  that  as  soon 
as  he  heard  of  the  fire  he  went  to  the  office 
of  Trammell  &  Co.  and  demanded  of  their 
clerk,  the  principals  being  out,  the  return 


iU 


d8  SOUTHEASTERN  REPORTER 


(W.VSL 


of  the  policy,  a  statement  flatly  denied  by 
the  clerk  and  by  the  principals. 

[5]  Not  what  he  declared  after  the  fire  as 
to  his  intentions  at  the  time  of  the  applica- 
tion for  the  policy,  but  what  he  admits  or 
the  proof  shows  he  actually  did  before  and 
after  the  fire  controls.  The  suflSciency  of 
these  acts  and  whether  they  were  proved 
were  submitted  to  the  determination  of  the 
Jury.  Though  the  interpretation  of  con- 
tract.*?, when  made  and  free  from  ambiguity, 
is  a  question  for  the  court,  the  determina- 
tion of  whether  the  facts  proved  or  admit- 
ted are  such  as  constitute  an  agreement  bind- 
ing the  parties  generally  is  within  the  prov- 
ince of  a  jury  to  ascertain  from  the  facts 
submitted  for  their  consideration  and  judg- 
ment. Bowyer  v.  Knapp,  15  W.  Va.  277; 
Strause  v.  Richmond,  etc.,  Co.,  109  Va.  724, 
65  S.  E.  659,  132  Am.  St.  Rep.  937;  Art 
Syndicate  v.  German  Ina  Co.,  213  Pa.  506, 
62  Atl.  1107;  Manson  v.  Metropolitan  Sure- 
ty Co.,  128  App.  Div.  577,  112  N.  Y.  Supp. 
886. 

This  question  was  adequately  presented  to 
the  jury  by  defendant's  instruction  No.  3, 
which,  as  modified  by  the  court,  is: 

"The  court  instructs  the  jury  that,  before  they 
can  find  a  verdict  for  the  plaintiff,  they  must 
believe  from  the  evidence  that  H.  L.  Alexander, 
the  agent  of  the  defendant,  at  the  time  of  the 
application  for  the  insurance  covered  by  the 
policy  in  the  suit,  •  *  *  intended  to  issue  a 
policy  in  one  of  the  insurance  companies  rep- 
resented by  him  which  would  be  effective  un- 
til canceled  by  the  company  whose  policy  should 
be  so  issued." 

This  instruction  presented  squarely  to  the 
jury  the  question  of  Alexander's  intention. 
Assuming  that  intention  to  have  existed,  as 
the  jury  apparently  found  it  so  to  exist,  they 
were  justified  further  from  the  evidence  in 
finding  that  he,  as  general  agent,  had  ample 
authority  to  bind  his  companies  until  they 
approved  or  canceled  the  policy.  Brown  v. 
Franklin  Mutual  Fire  Insurance  Co.,  165 
Mass.  565,  43  N.  B.  512,  52  Am.  St  Rep.  534. 
There  is  in  the  record  no  question  or  doubt 
raised  by  pleading  or  proof  as  to  the  author- 
ity of  Alexander  in  the  capacity  of  and  as 
possessing  all  the  powers  of  an  agent  to 
countersign  and  issue  contracts  binding  de- 
fendant, or  that  for  such  purpose  defendant 
furnished  him  with  blank  policies  of  insur- 
ance duly  executed  except  as  to  dates, 
blanks,  and  his  countersignature,  and  these 
defendant  empowered  him  to  complete  and 
issue  as  and  when  necessary  fully  to  con- 
summate a  binding  contract  when  delivered* 

The  complaint  founded  upon  instructions 


is  the  refusal  to  give  defendant's  instructioQ 
No.  5  as  requested,  and  its  modification  by 
eliminating  the  phrase,  "The  defendant  is 
not  bound  by  local  technical  terms."  Before 
modification  it  read: 

"The  court  instructs  the  jury  that  (the  defend- 
ant is  not  bound  by  local  technical  terms,  aDd> 
unless  the  expression,  'I  will  try  to  write  the 
policy,'  is  a  general  technical  term  known  and 
used  by  the  insurance  companies  generally,  then 
the  jury  must  give  the  said  phrase  its  usual  cou- 
istruction." 

Striking  out  the  phrase  does  not  make  a 
material  alteration  or  change  In  the  purpose 
of  the  instruction,  because,  if  the  so-called 
technical  phrase  is  not  general,  it  is  neces- 
sarily comparatively  local,  and  the  latter 
sense  or  meaning  is  certainly  implied  in  the 
language  used,  and  the  implication  has  a 
force  equivalent  to  that  in  the  instructloo 
as  propounded  by  defendant;  at  least  tbe 
similarity  is  so  apparent  between  the  two 
forms  as  not  to  warrant  a  reversal  of  the 
judgment. 

[6,  7]  The  last  assignment  to  be  consider- 
ed is  the  leave  asked  and  granted  to  amend 
and  the  amendment  of  the  declaration  after 
the  jury  had  rendered  the  verdict  and  de* 
fendant  had  moved  the  award  of  a  new  trial 
by  striking  out  $1,000  and  inserting  in  lieu 
thereof  $1,500  t#  correspond  with  the  pre- 
cipe and  process,  the  former  sum  being  that 
called  for  in  the  policy,  in  consonance  with 
which  the  jury  found,  except  that  they  aiv 
parently  added  interest  to  cover  the  time 
between  the  dates  of  the  accrual  of  the  cause 
of  action  and  the  trial  of  the  case,  the  ver- 
dict being  for  $1,054.33.  Obviously  defend- 
ant's rights  were  not  Impaired  by  the 
amendment  of  the  a^  damnum  clause  of  the 
declaration  to  correspond  with  the  damages 
specified  in  the  summons ;  for  no  amendment 
of  the  declaration  was  in  fact  necessary. 
While  it  la  true  that  the  jury  cannot  in  an 
action  on  a  contract  allow  damages  beyond 
the  amount  laid  in  the  declaration,  yet  it 
may  add  to  that  sum  interest,  thoui^  the 
aggregate  exceed  the  amount  demanded  by 
the  pleading;  and  where  the  excess  can 
rightfully  be  attributed  to  interest,  the  ver- 
dict is  good.  Section  14,  c.  131  (sea  4923) 
Code  1913;  Salem  Terminal  Traction  Co.  v. 
McGraw,  66  W.  Va.  321,  66  S.  E.  463 ;  Geor- 
gia Home  Ins.  Co.  v.  Goode,  95  Va.  751,  30 
S.  E).  366.  Since  the  verdict  would  thus  have 
been  proper  if  no  amendment  of  the  declara- 
tion had  been  permitted,  the  amendment 
therefore  was  not  prejudicial  to  defendant 

Judgment  afilrmed. 
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(83  W.  Va.  4S8) 

HAMILTON  V.  McLAIN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  18.  1919.) 

(ByUabuB  "by  the  Court.) 

1.  Insurance  ^=>774— AI^pointment  of  Ben- 
EFici ART  —  Subsequent  Change  of  Rela- 

TIONSHIP. 

The  appointment  of  beneficiaries  to  death 
benefits  by  the  insured  in  a  contract  of  insur- 
ance, valid  in  its  inception  and  unrevoked  by 
him,  is  not  affected  by  subsequent  change  of 
relationship  by  marriage  or  divorce  unless  so 
stipulated  in  the  contract  or  controlled  by  some 
provision  of  law. 

2.   INSUBANGK  ^=^774— MUTUAL  BENEFIT  AS- 
SOCIATION—SUBSEQUENT  Marbiage   of    In- 
sured. 
Where  in  such  contract  of  insurance  in  a 
voluntary  mutual  benefit  association  the  appli- 
cant in  accordance  with  the  regulations  of  the 
association  has  appointed  his  father  and  mother 
to  death  benefits  resulting  solely  from  natural 
causes  or  from  accident  not  under  control  of 
the  person  or  corporation  by  whom  he  is  em- 
ployed, as  stipulated,  such  appointment  is  not 
revoked  by  the  subsequent  marriage  of  the  in- 
sured, unless  so  stipulated  in  the  contract  or 
by  the  rules  and  regulations  made  part  thereof. 

3.  Insurance  ^=»774— Mutual  Benefit  As- 
sociation—Appointment OF  Beneficiart— 
Revocation. 

Where  a  subsequent  regulation  specifically 
provides  that  death  benefits  for  death  resulting 
from  aocideni  shall  go  to  the  widow,  children  or 
parents  of  the  deceased  member,  but  provides 
that  if  at  the  time  of  his  application  the  mem- 
ber shall  have  neither  of  the  preferred  bene- 
ficiaries named,  he  may  if  he  so  elects  appoint 
some  other  person  or  persons  beneficiary  or  ben- 
eficiaries, the  subsequent  provision  thereof  that 
his  marriage  subsequent  to  such  application 
shall  be  a  revocation  of  such  appointment,  the 
effect  of  such  revocation  should  be  limited  to 
death  benefits  resulting  from  accident  and 
should  not  be  extended  by  construction  to  bene- 
fits for  death  resulting  from  natvrol  eausew 
which  the  member  in  his  application  has  direct- 
ed to  be  paid  otherwise  and  according  to  some 
other  provision  of  the  contract 

4.  IRSUKANCS  «=s>783~-Rioht8  of  BsmEFici- 

ABT. 

Hie  right  of  a  beneficiary  lawfully  appoint- 
ed to  such  benefits  is  in  its  inceptiou  inchoate 
but  becomes  consummate  on  the  death  of  the 
insured  and  cannot  be  thereafter  waived  or 
abrogated  by  the  insurer  or  otherwise  changed 
unless  absolved  by  some  positive  rule  of  law. 

Appeal  from  Circuit  Ck>tirt,  Doddridge 
Ck>unty. 

Interpleader  by  H.  Cart  Hamilton,  Secre- 
tary-Treasurer, etc.,  against  Virginia  A.  Mc- 
LaId  and  others,  and  J.  J.  MdAin  and  oth- 
ers. Decree  for  defendants  Virginia  A.  Me- 
Lain  and  others,  and  defendants  J.  J.  McLain 


and  others  appeal.    Reversed  in  part,  and  de- 
cree for  appellants. 

J.  Ramsey  and  J.  V.  Blair,  both  of  West 
Union,  for  appellants. 

W.  S.  Stuart  and  H.  !».  Hammond,  of  West 
Union,  and  L.  N.  Tavenner,  of  Parkersburg^ 
for  appellees. 

MILLER,  P.  The  plaintiff,  secretary-treas- 
urer of  the  Relief  Association  of  Employes 
of  the  South  Penn  Oil  CJompany,  a  voluntary 
association,  by  bill  filed  in  the  circuit  court. 
Interpleaded  defendants  Virginia  A.  McLain^ 
widow,  in  her  own  right  and  as  administra- 
trix of  the  estate  of  Harry  H.  McLain,  de- 
ceased, Robert  McLain  and  Allen  Dotson  Mc- 
Lain, infants,  and  Virginia  A.  McLain,  guard- 
ian for  said  infants,  who  together  constitute 
one  set  of  claimants,  and  J.  J.  McLain  and 
E.  McLain,  respectively  father  and  mother 
of  said  decedent,  the  other  set  of  claimants 
to  $1,500.00,  which  plaintiff  acknowledges  on 
behalf  of  said  relief  association  to  be  due  to 
one  or  the  other  of  them  on  account  of  the 
death  of  said  decedent,  a  member  in  good 
standing  in  said  association,  and  which  mon- 
ey with  accrued  interest  plaintiff  professed 
himself  ready  to  pay  to  the  parties  adjudged 
to  be  lawfully  entitled  thereto  under  the 
contract 

E>ach  set  of  claimants  answered  the  bill 
setting  up  their  respective  claims,  and  be- 
sides the  documentary  evidence,  depositions 
of  witnesses  were  taken  by  both  sides  and 
filed  in  the  cause,  and  oa  final  hearing  on 
the  issues  presented  by  the  interpleaded  de- 
fendants, the  circuit  court  by  final  decree 
pronounced  on  April  30,  1917,  adjudged  the 
widow  and  the  two  infant  children  of  the 
decedent  entitled  to  said  fund  in  the  propor- 
tion of  one-third  to  each  and  decreed  pay- 
ment by  plaintiff  accordingly.  From  this  de- 
cree the  other  claimants,  J.  J.  McLain  and  E. 
McLain,  were  awarded  the  present  appeal. 

It  was  not  the  practice  of  said  associa- 
tion to  issue  certificates  or  policies  of  insur- 
ance ;  the  application  of  the  member  and  the 
printed  regulations  which  formed  a  part 
thereof  constituted  the  only  eyidenee  of  the 
contract,  and  it  is  conceded  that  the  rights 
of  the  claimants  must  be  determined  thereby. 

The  declared  purpose  of  said  association  as 
stated  in  said  regulations  was  of  *'establlsh- 
iog  and  maintaining  a  fund  from  which  to 
pay  benefits  to  those  members  of  the  Associa- 
tion, who,  under  the  regulations  hereinafter 
set  forth,  may  be  entitled  to  receive  payment 
of  such  benefits."  As  a  means  of  establishing 
the  fond  it  is  provided  as  follows: 

**Said  fund  shall  be  known  as  the  Relief 
Fund,  and  shall  be  established  and  maintained 
by  monthly  contributions  of  the  amounts  here- 
inafter specified,  from  the  members  of  the  As- 
sociation, and  by  the  contributions  of  the  South 
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Penn  Oil  Company,  hereinafter  called  the  com- 
pany,  and  by  the  income  arising  from  invest- 
ments of  such  parts  of  the  fund  itself  as  may 
not  be  needed  for  the  payment  of  benefits  and 
operating  expenses  of  the  Association.' 


»f 


Following  these  declarations  are  some  thir- 
ty-five regulations  by  which  it  Is  provided  the 
business  of  the  association  shall  be  conduct- 
ed, the  second  whereof  prescribes  the  form 
of  application  and  the  manner  in  which  it 
shall  be  signed  and  witnessed. 

The  bill  and  exhibits  show  that  decedent 
made  several  applications  for  membership; 
the  first  in  October,  1904,  in  which  he  desig- 
nated no  beneficiary;  the  second,  March  3, 
1908,  in  which  he  provided,  "In  the  event  of 
death  from  natural  causes  pay  death  benefits 
to  mother ;"  the  third,  September  11,  1909,  in 
which  he  provided,  "In  the  event  of  death 
from  natural  causes,  pay  death  benefits  to 
f\ither  and  Mother;"  the  fourth  and  last, 
April  2,  1913,  in  which  he  said:  "In  the  event 
of  death  from  natural  causes  or  by  accident 
outside  of  control  of  the  South  Penn  Oil  Com- 
pany, pay  death  benefits  to  J.  J.  McLain  and 
B.  McLain  who  is  my  parents."  The  record 
also  shows  that  in  November  or  December, 
1906,  the  insured  made  a  will  whereby  he 
undertook  according  to  its  language  to  "Give 
everything  to  my  father  and  mother  both 
real  and  personal."  The  several  applications 
for  membership  referred  to  were  rendered 
necessary  by  increases  in  wages  and  conse- 
quential changes  in  ratings  for  dues  to  be 
paid  by  the  applicant  in  accordance  with 
the  rules  and  regulations. 

It  is  also  alleged  and  proven  that  on  July 
2,  1913,  said  Harry  H.  McLain  intermarried 
with  the  said  Virginia  A.  McLain,  whose 
maiden  name  was  Virginia  A.  Dotson,  and 
with  whom  he  continued  to  live  as  husband 
until  his  death,  September  30, 1915,  the  result 
of  typhoid  fever,  a  natural  cause,  in  no  way 
superinduced  by  accident  of  any  kind  or 
character,  and  by  whom  he  had  two  infant 
children,  one  born  before  and  the  other  after 
his  demise. 

It  is  argued  that  sections  24  and  25  of  the 
regulations  as  amended  and  in  force  at  the 
time  of  the  fourth  and  last  application  prop- 
erly interpreted  are  controlling  and  that  the 
rights  of  the  conflicting  claimants  must  be 
determined  thereby.    They  are  as  follows: 


ttr 


'Twenty-fourth:  Death  Benefits  shall  be  paid 
to  those  who  by  law  would  be  entitled  to  take 
the  deceased  member's  estate  in  case  of  in- 
testacy, except  when  the  deceased  member  shall 
have  appointed,  in  the  manner  prescribed  by 
these  Regulations,  some  other  person  or  per- 
sons beneficiary  to  receive  payment  thereof,  in 
which  case  payment  shall  be  made  to  such  bene- 
ficiary or  beneficiaries.  Applicants  for  member- 
ship in  the  Association  may  name  in  their  ap- 
plication a  beneficiary  or  beneficiaries  to  receive 
Death  Benefits  for  death  resulting  solely  from 


natural  causes,  or  from  accident  outside  of  the 
control  of  the  Company;  and  members  may  at 
any  time,  and  as  often  as  they  desire,  chanfe 
such  beneficiary  or  beneficiaries  previously  nam- 
ed in  their  application  or  appointed,  by  filing 
with  the  Secretary  of  the  Association  a  new 
application  naming  therein  the  substituted  ben- 
eficiary or  beneficiaries.  The  word  'Members* 
as  used  in  this  amendment  shall  include  mem- 
bers who  have  been  and  hereafter  are  retired 
by,  and  placed  upon  the  Special  Pay  Roll,  and 
Annuity  Plan  List,  of  the  Company." 

"Twenty-fifth:  Death  Benefits  for  death  re- 
sulting from  accident  shall  be  paid  to  the  wid- 
ow, children  or  parents  of  the  member  on  ac- 
count of  whose  death  the  same  may  become 
payable.  If  such  deceased  member  shall  leave 
a  widow,  but  no  children,  such  widow  shall  be 
entitled  to  receive  payment  of  the  wh<^e  amount 
of  such  Death  Benefits;  if  he  shall  leave  a 
widow  and  children,  said  Death  Benefit  shall 
be  paid  to  them  in  the  same  proportion  as  thej 
would  take  his  personal  estate  in  case  of  intes- 
tacy; If  he  shall  leave  children  but  no  widow, 
said  death  benefit  shall  be  paid  to  such  chil- 
dren in  the  same  proportions  as  they  would  take 
his  personal  estate,  in  case  of  intestacy;  if 
he  shall  have  neither  widow  nor  children,  but 
leave  a  father  and  mother,  or  either,  said  Death 
Benefit  shall  be  paid  to  such  father  and  mother 
jointly,  if  both  be  living,  or  to  the  survivor,  if 
one  of  them  be  dead.  Any  member  who  at  the 
time  of  applying  for  membership  in  the  Associ- 
ation shall  have  neither  wife,  child,  father  or 
mother,  may,  if  he  so  elects,  appoint  such  per- 
son or  persons  as  beneficiary  or  beneficiaries,  of 
the  Death  Benefit  secured  to  him,  by  member- 
ship in  the  Association,  as  he  may  see  fit,  in 
which  case,  if  but  one  person  be  so  designated, 
he  or  she  shall  receive  payment  of  the  whole 
of  said  Death  Benefit,  or  if  more  than  one  be 
so  designated,  they  shall  be  paid  said  Death 
Benefit  in  equal  shares  or  in  such  other  pro- 
portions as  such  member  may  request  in  his 
application.  The  marriage  of  a  member  subse- 
quent to  his  appointment  of  a  beneficiary  of 
the  Death  Benefit  secured  by  his  membership 
shall  be  a  revocation  of  such  appointment." 

Based  on  these  regulations  and  provisions 
of  the  contract  and  the  fact  that  the  insured 
came  to  his  death  solely  from  natural  cause 
and  not  from  an  accident  either  outside  of 
or  under  the  control  of  the  South  Penn  Oil 
Company,  the  contentions  of  the  claimants 
are  as  follows:  On  behalf  of  the  appellants 
that  being  designated  beneficiaries  by  the  in- 
sured In  his  application  they  are  entitled  to 
the  fund  as  provided  in  said  regulation  24. 
On  behalf  of  appellees  that  the  marriage  of 
the  insured  subsequent  to  his  application  and 
appointment  of  appellants  as  beneficiaries, 
worked  a  revocation  of  such  appointment 
and  let  them  in  as  beneficiaries  as  provided 
by  the  final  provision  of  section  25. 

We  do  not  see  how  there  can  be  any  doubt 
about  the  proper  construction  of  the  contract 
depending  on  these  two  regulations,  read  and 
considered  in  the  light  of  the  declared  pur- 
poses of  the  association  and  paragraph  6  of 
the  application,  which  is  as  follows: 
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"6.  I  agree  that  the  acceptance  of  a  benefit 
from  the  Relief  Fund  of  said  Association  for 
sickness,  bodily  injury  or  death  happening  to 
me,  shall  operate  as  a  release  of  all  claims  for 
damages  against  the  South  Penn  Oil  Company 
by  reason  of  such  injury  or  death  which  oould 
be  made  by  or  through  me»  and  that  I  or  my 
legal  representatives  will,  upon  request,  execute 
such  written  instrument  as  may  be  necessary 
to  evidence  such  release." 

[1]  It  Is  not  controverted  that  at  the  time 
of  his  application  the  insured  had  the  right 
to  name  therein  "a  beneficiary  or  beneficiaries 
to  receive  death  benefits  for  death  resulting 
solely  from  natural  causes,  or  from  accident 
outside  of  the  control  of  the  company,"  this 
by  the  very  words  of  regulation  24.  The  ap- 
plicant exercised  this  right  of  appointment, 
designating  appellants,  his  father  and  mother 
respectively,  and  limiting  their  rights  to  ben- 
efits thus  accruing.  It  Is  well  settled  re- 
specting such  contracts  that  the  designation 
of  a  beneficiary,  valid  in  its  inception  re- 
mains so,  and  it  is  not  to  be  disturbed  by 
changed  relationships  of  marriage  or  divorce 
unless  otherwise  stipulated  in  the  contract 
or  controlled  by  the  laws  of  the  state.  Cour- 
tols  V.  Grand  Lodge,  A.  O.  U.  W.,  135  Cal. 
552.  67  Pac.  970,  87  Am.  St.  Rep.  137;  White 
V.  Brotherhood  of  American  Yeomen,  124 
Iowa,  293,  99  N.  W.  1071,  66  L.  R,  A.  164, 
104  Am.  St  Rep.  323,  2  Ann.  Cas.  350;  Union 
Fraternal  League  v.  Walton,  109  Ga.  1,  34 
S.  E.  317,  46  L.  R.  A.  424,  77  Am.  St.  Rep. 
350. 

[2,  31  There  Is  not  found  anywhere  in  the 
contract  any  provision  denying  the  power  of 
appointment  or  revoking  the  same  unless,  as 
contended  by  appellees,  the  last  provision 
of  regulation  25  does  so.  It  Is  suggested  in 
argument  that  policies  or  contracts  of  life 
insurance  are  testamentary  in  character  and 
should  be  so  construed;  but  we  do  not  un- 
derstand counsel  as  afiirming  that  the  appoint- 
ment made  was  by  virtue  of  our  statute  re- 
lating to  wills  revoked  by  the  subsequent 
marriage  of  the  Insured .  Certainly  the  stat- 
ute can  In  no  way  affect  a  valid  contract. 
Nor  can  said  appointment  be  treated  as  re- 
voked by  marriage  according  to  any  declared 
object  of  the  association  or  rule  of  the  com- 
mon law  applicable  to  such  cases.  In  Massa- 
chusetts, etc.,  Foresters  v.  Callahan,  146 
Mass.  391,  16  N.  B.  14,  where  the  statute 
authorized  such  beneficiary  associations  for 
the  purpose  of  assisting  widows  and  orphans 
or  other  relatives  of  deceased  members,  and 
the  constitution  of  the  association  stated  Its 
object  to  be  to  make  suitable  provisions  for 
the  widow  and  orphan,  it  was  held  that  the 
designation  of  the  mother  of  the  applicant 
as  beneficiary  was  one  to  which  the  associa- 
tion could  give  its  assent  and  was  a  valid  ap- 
ix>intment  and  was  not  revoked  by  the  subse- 
quent marriage  of  the  applicant. 


But  the  question  In  the  case  at  bar  Is, 
Was  the  appointment  of  appellants  revoked 
by  the  subsequent  marriage  of  the  applicant 
by  virtue  of  the  provision  of  said  regulation 
25?  If  it  was,  of  course  the  decree  below 
was  right  and  should  be  affirmed,  otherwise 
it  should  be  reversed  and  a  decree  entered 
here  for  appellants.  Counsel  for  appellees 
in  a  very  elaborate  argument  contend  that 
the  provision  of  regulation  25  reaches  back 
and  controls  the  construction  of  regulation  24. 
Grammatically  it  certainly  cannot  be  said  to 
do  so.  The  former  refers  to  "death  benefits 
secured  by  his  membership"  which  might  If 
proper  to  do  so  be  referred  also  to  regulation 
24.  But  the  latter  regulation  is  dealing  with 
death  benefits  generally  and  says  in  the  first 
paragraph  that  they  shall  be  paid  to  those 
who  by  law  would  be  entitled  to  take  the  de- 
ceased member's  personal  estate,  vmless  or  ex- 
cept when  the  deceased  shall  have  appointed 
some  other  person  in  the  manner  prescribed 
by  the  regulations.  By  that  regulation  ap- 
plicant could  make  no  appointment  to  death 
benefits  except  tho^e  accruing  solely  from 
death  due  to  natural  causes  or  from  accident 
outside  the  control  of  the  company,  and  as 
we  have  already  observed  he  did  not  by  the 
appointment  actually  made  attempt  to  go 
beyond  this  limitation. 

But  how  about  regulation  25?  The  first 
provision  thereof  Is  that  "Death  Benefits 
for  death  resulting  from  accident  (plainly 
meaning  accident  under  the  control  of  the 
company  for  which  it  might  be  held  respon- 
sible) shall  be  paid  to  the  widow,  children," 
etc.  Under  this  regulation  what  is  the  pow- 
er given  a  member  to  appoint  a  beneficiary? 
There  is  none,  except  that  if  at  the  time  of 
his  application  he  shall  have  neither  wife, 
child,  father  nor  mother,  and  he  so  elects,  he 
may  designate  some  other  person  or  per- 
sons as  his  beneficiary  or  beneficiaries.  Clear- 
ly it  is  such  an  appointment  to  benefits  to 
accrue  from  accident  that  Is  revoked  by  the 
subsequent  marriage  of  the  applicant  and 
not  an  appointment  authorized  by  regula- 
tion 24.  This  is  undoubtedly  a  provision 
made  for  the  benefit  of  the  oil  company, 
which  by  the  constitution  of  the  association 
is  a  contributing  member.  It  cannot  be  a 
beneficiary  except  for  protection  from  lia- 
bility for  accidents  under  its  control.  If  the 
association  or  the  officers  could  waive  this 
provision  made  for  the  benefit  of  the  com- 
pany, we  do  not  think  that  they  have  done  so 
by  impleading  the  contesting  claimants. 
lYue,  we  held  in  Pleasants  v.  Locomotive 
Engineers'  Mutual  Life  &  Accident  Insurance 
Association,  70  W.  Va.  389,  73  S.  E.  976, 
Ann.  Cas.  1913E,  490,  that  an  insurance  as- 
sociation might  waive  an  objection  to  a  ben- 
eficiary not  within  the  class  of  persons  au- 
thorized to  take  benefits.  But  no  such  ques- 
tion is  presented  here.     Appellants  are  of 
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the  class  of  beneficiaries  autJiorized  to  accept 
benefits,  and  when  appointed  by  the  appli- 
cant to  benefits  accruing  from  death  by 
natural  cause  or  accident  from  under  control 
of  the  company,  they  are  preferred  to  the 
wife,  children  or  any  other  favored  class. 

[4]  It  is  argued  however  that  a  beneficiary 
in  such  a  contract  of  insurance  has  no  vested 
interest,  and  that  the  inchoate  right  as  ap- 
pointee may  by  the  provisions  of  the  regula- 
tions be  taken  away  at  any  time  by  the  vol- 
untary act  of  the  insured  or  by  operation  of 
law.  But  after  the  death  of  the  insured  the 
right  of  the  beneficiary,  before  inchoate,  be- 
comes consummate,  and  unless  in  some  way 
taken  away  by  the  terms  of  the  contract  or 
by  law,  he  cannot  be  deprived  of  his  rights. 
1  Bacon  on  Life  and  Accident  Insurance, 
i  379.  The  rule  is  different  where  no  power 
Is  reserved  to  change  the  beneficiary.  In 
such  cases  the  beneficiary  is  said  to  have  a 
vested  interest  from  the  inception  of  the  con- 
tract 14  R.  O.  L.  1376;  Bacon  on  Life  and 
Accident  Insurance,  §  377.  So  the  appellants* 
rights  having  been  fixed  by  the  death  of  the 
insured,  the  association  had  no  authority 
thereafter  by  waiver  or  otherwise  to  abro- 
gate or  affect  the  rights  of  the  appellants. 

As  the  rights  of  the  parties  must  necessari- 
ly be  determined  by  the  provisions  of  the 
contract,  the  terms  of  which  seem  plain  and 
unambiguous!  we  do  not  see  what  bearing 


the  prior  or  subsequent  acts  of  the  parties 
can  have  on  the  construction  of  the  contract 
But  both  sides  refer  to  these  matters  as  e?!- 
dencing  an  Intent  on  the  part  of  the  insured 
to  prefer  them.  Reference  is  made  to  the 
fact  that  the  Insured  intermarried  with  Vir- 
ginia A.  McLain  within  a  short  time  after 
making  his  new  contract  of  Insurance,  aod 
that  his  understanding  must  have  been  that 
such  marriage  revoked  his  previous  appoint* 
ment.  But  the  other  side  points  to  the  fact 
that  he  knew  when  making  the  new  contract 
of  his  engagement  and  prospective  marriage, 
and  that  afterwards  he  did  make  changes  in 
other  contracts  of  insurance  so  as  to  prefer 
his  wife  as  beneficiary,  but  made  no  cliange 
in  the  contract  here  involved.  At  the  time 
of  his  death  he  had  in  force  insurance  ag- 
gregating $6,500.00,  of  which  $4,000.00  was  in 
favor  of  his  wife.  These  and  other  facta 
shown  in  the  evidence,  we  think,  evince  an 
intention  to  make  no  change  in  the  benefici- 
aries named  in  the  present  contract.  At  all 
events  none  were  made,  and  the  contract 
and  the  rights  of  the  parties  must  be  solved 
by  the  provisions  thereof  properly  construed 
and  which  appear  very  plain  and  unambign- 
ous. 

Our  conclusion  is  to  reverse  the  decree 
and  enter  such  a  decree  here  in  favor  of  the 
appellants  as  we  think  the  circuit  court 
should  have  pronounced. 
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FLEMING  et  al.  v.  BOARD  OF  COM'RS  OF 
PITT  COUNTY  et  aL    (No.  160.) 

(Sapreme  Court  of  North  Carolina.    March  12, 

1919.) 

1.  Election  of  Rbubdies  ^=»1—Natui»— In- 
consistent Remedies. 

The  doctrine  of  the  election  of  remedies  is 
an  application  of  the  law  of  estoppel  on  the 
theory  that  a  party  cannot  occupy  inconsistent 
positions,  and  applies  only  where  there  are  two 
or  more  remedies  existing  at  the  same  time 
which  are  alternatiye  and  inconsistent  with 
each  other  and  not  cumulative. 

2.  Election  of  Remedies  ^=»3(1)— Inconsis- 
tent Remedies— Recovebt  of  Damages  fob 
Taking  Land. 

That  landowners  filed  petition  before  the 
county  commissioners  under  Pub.  Laws  1905,  c 
714,  §  8,  for  damages  because  of  the  construc- 
tion of  a  road,  and  later  withdrew  such  peti- 
tion without  objection  after  a  jury  to  assess 
damages  had  been  summoned,  did  not  constitute 
a  bar  to  a  subsequent  suit  against  the  county 
for  damages ;  the  two  remedies  being  consistent 

Walker,  J.,  dissenting. 

Api>eal  from  Superior  Court,  Pitt  County; 
Whedbee,  Judge. 

Action  by  Emma  Fleming  and  others 
against  the  Board  of  Commissioners  of  Pitt 
County  and  others.  Judgment  for  plainttCTs,. 
and  defendants  appeaL    No  error. 

This  Is  an  action  to  recover  damages  of 
the  defendant,  Pitt  county,  fbr  constructing 
a  new  road  through  the  property  of  the 
plaintiffs.  When  the  case  was  called  foi; 
trial  and  the  pleadings  read,  the  defendants 
demurred  ore  tenus,  and  moved  to  dismiss 
for  that  the  plaintiffs  had  not  complied  with 
the  Public  Laws  of  1905,  c.  714,  (  8,  in  that 
they  had  filed  their  petition  with  the  board 
of  commissioners  at  the  May  term  of  said 
board  in  1915.  The  petition  filed  with  the 
board  of  commissioners  on  May  8,  1915,  was 
as  follows: 

To  the  Board  of  Commissioners  of  Pitt  County: 
Maggie  L.  Fleming  and  Emma  L.  Fleming 
respectfully  showeth  to  your  honorable  board, 
the  following  facts: 

1.  That  they  own  a  body  of  farming  lands 
situated  in  Greenville  township,  Pitt  county, 
N.  C,  and  that  the  public  road  force,  building 
public  roads  in  Greenville  township,  Pitt  coun- 
ty, N.  C,  have  entered  upon  said  tract  of  land 
and  have  laid  out  and  constructed  a  public  road 
thereon,  being  the  new  road  laid  out  beyond 
House  Station,  and  in  so  doing  have  taken 
and  appropriated  to  the  public  use  a  portion  of 
said  lands  about  36  feet  wide  and  about  1,435 
yards  in  length,  which  aggregates  between  three 
and  four  acres  of  land. 

2.  That  the  taking  of  said  portion  of  land 
was  without  the  consent  of  the  owners  thereof, 
to  wit,  Maggie  L.  Fleming  and  Emma  L.  Flem- 
fug. 


3.  That  the  changing  of  the  old  course  of  the 
public  road  along  said  lands  and  the  laying  out 
of  said  new  road  over  said  lands  greatly  incon- 
veniences your  petitioners  in  the  management 
and  cultivation  of  said  lands,  and  your  petition- 
ers pray: 

That  they  be  compensated  for  the  land  so 
taken,  and  for  the  damages  and  inconveniences 
sustained  by  reason  of  the  taking  of  said  land 
and  the  construction  of  said  road,  and  these  pe- 
titioners aver  that  their  damage  so  sustained 
exceeds  $500,  but  they  hereby  offer  and  con- 
sent to  accept  the  sum  of  $500  in  compromise 
of  their  said  daim,  provided  their  honorable 
body  will  pay  the  same  without  litigation. 

This  the  3d  day  of  May,  1915. 

Maggie  L.  Fleming. 
Emma  L.  Fleming. 

Upon  the  filing  of  the  petition  the  board 
of  commissioners  issued  an  order  to  the 
sheriff  to  summon  three  freeholders  to  go 
over  the  road  and  assess  the  damages.  In 
compliance  with  the  said  order  of  the  board 
of  commissioners,  the  sheriff  summoned  a 
Jury  of  three  men,  who  assembled  at  the 
courthouse,  and,  after  being  sworn  and  de- 
clared themselves  ready  to  hear  the  case, 
the  plaintiffs'  counsel  appeared  before  the 
said  board  and  withdrew  his  petition,  to 
whidi  the  defendant  did  not  object  This 
action  was  then  commenced* 

The  only  exception  taken  on  the  trial  was 
to  the  refusal  of  the  court  to  sustain  the 
demurrer  made  at  the  beginning  of  the  tri- 
al. There  was  a  verdict  in  favor  of  the 
plaintiff,  and  Judgn^nt  given  accordingly, 
and  defendant  appealed. 

S.  J.  Dverett,  of  Greenville,  for  appellants. 
F.  C.  Harding  and  Hany  Skinner,  both 
of  Greenville,  for  appellees. 

ALIJBN,  J.  The  road  law  of  Pitt  county 
(Pub.  Laws  1905,  c.  714,  (  8)  provides  that 
where  any  person,  across  whose  land  a 
road  is  located,  claims  damages,  and  files 
his  petition  therefor,  the  board  of  com- 
missioners shall  order  a  Jury  of  three  free- 
holders to  be  summoned,  who,  after  notice 
to  the  owner,  shall  assess  the  damages,  and 
gives  the  right  of  appeal  to  the  owner  of 
the  land  to  the  superior  court,  where  the  pe- 
tition is  heard  before  a  Jury  de  novo,  but 
this  statutory  remedy  Is  not  exclusive,  and 
does  not  prevent  the  owner  from  resorting 
to  the  common-law  remedy  to  recover  dam- 
ages by  action  in  the  superior  court  Mason 
V.  Durham,  176  N.  0.  641,  96  S.  E.  110,  ap- 
proved in  Keener  v.  Asheville,  97  S.  E.  724, 
at  last  term. 

It  follows  therefore  that  the  plaintiffs 
have  stated  a  cause  of  action  in  their  comr 
plaint  within  the  Jurisdiction  of  the  court 
and  that  they  have  the  right  to  pursue  their 
remedy  by  action,  unless  prevented  by  filling 
their  petition  before  the  board  of  commis- 
sioners;    the    defendant    contending    that 
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having  two  remedies  and  having  elected  to 
ask  for  the  assessment  of  damages  under 
one,  they  cannot  demand  redress  under  the 
other. 

[t]  The  doctrine  of  the  election  of  reme- 
dies is  "generally  regarded  as  being  an  ap- 
plication of  the  law  of  estoppel,  upon  the 
theory  that  a  party  cannot,  in  the  assertion 
or  prosecution  of  his  rights,  occupy  incon- 
sistent positions"  (9  IL  a  L.  957),  and  it 
"applies  only  where  there  are  two  or  more 
remedies,  all  of  which  exist  at  the  time  of 
election,  and  which  are  alternative  and  in- 
consistent with  each  other,  and  not  cumula- 
tive, so  that,  after  the  proper  diolce  of  one, 
the  other  or  others  are  no  longer  available. 
This  is  upon  the  theory  that,  of  several  in- 
consistent remedies,  the  pursuit  of  one  nec- 
essarily involves  or  implies  the  negation 
of  the  others."  9  R.  O.  L.  958.  This  is  the 
accepted  doctrine  in  this  court.  Machine 
Go.  V.  Owings,  140  N.  O.  604,  53  S.  E.  345, 
8  L.  R.  A.  (N.  S.)  582,  6  Ann.  Oas.  211; 
Pritchard  v.  Williams,  175  N.  O.  322,  95  S. 
EX  570.  In  the  first  of  these  cases  Justice 
Hoke  states  the  principle  as  follows: 

"As  regards  what  have  been  termed  consistent 
remedies,  the  suitor  may,  without  let  or  hin- 
drance from  any  rule  of  law,  use  one  or  all  in 
a  given  case.  He  may  select  and  adopt  one  as 
better  adapted  than  the  others  to  work  out  his 
purpose,  but  his  choice  is  not  compulsory  or 
final,  and,  if  not  satisfied  with  the  result  of 
that,  he  may  commence  and  carry  through  the 
prosecution  of  another.  •  •  •  In  3  Words 
and  Phrases  Judicially  Defined,  p.  2338,  it  \a 
said:  The  whole  doctrine  of  election  is  based 
on  the  theory  that  there  are  inconsistent  rights 
or  remedies  of  which  a  party  may  avail  himself, 
and  a  choice  of  one  is  held  to  be  an  election  not 
to  pursue  the  other.  The  principle  does  not 
apply  to  coexisting  and  consistent  remedies.' 
These  statements  of  the  doctrine  are  supported 
by  well-consider^  decisions,  and  are  very  gen- 
erally accepted  as  correct  Whittier  v.  Col* 
lins,  15  R.  I.  90  [23  AU.  47,  2  Am.  St.  Rep. 
879] ;  Bacon  v.  Moody,  117  Oa.  207  [43  S.  E. 
482];  Austin  v.  Declcer,  109  Iowa,  277  [80  N. 
W.  312];  Black  v.  Miller,  75  Mich.  323  [42  N. 
W.  837]." 

This  is  quoted  with  approval  in  the  sec- 
ond case,  and  the  court  adds: 

**It  is  only  when  two  rights  are  inconsistent 
that  the  party  is  put  to  his  election,  and  that 
the  exercise  of  one  or  the  failure  to  do  so  bars 
the  other." 

The  Machine  Company  Case  is  also  re- 
ported in  6  Ann.  Cas.  212,  and  the  editor 
says,  in  the  note  appended: 

"The  rule  stated  in  the  reported  case  that  the 
doctrine  of  election  of  remedies  applies  only 
when  the  remedies  invoked  are  inconsistent, 
and  that  when  the  remedies  are  consistent  all 
may  be  pursued,  finds  affirmance  in  numerous 
decisions" 

— and  he  cites  decisions  from  the  highest 
courts  of  19  states  and  from  the  Supreme 


Court  of  the  United  States  In  support  of 
the  text. 

[2]  Applying  this  principle,  it  is  dear  that 
filing  the  petition  before  the  commisslonerB, 
conceding  it  to  have  been  filed  under  the 
statute,  which  the  plaintiffs  deny,  and  which 
was  withdrawn  before  the  present  actloa 
was  commenced  without  objection  by  the  de- 
fendant, is  no  bar  to  the  present  action,  be- 
cause the  two  remedies  are  consistent,  both 
having  the  same  purpose  in  view — ^the  recov- 
ery of  damages  for  an  entry  upon  the  land 
of  the  plaintiffs — ^based  on  substantially  the 
same  facts. 

There  is  therefore  no  error  in  the  Judg- 
ment  appealed   from. 

No  error. 

CLARK,  C  J.,  concurs  for  the  reasons  so 
well  given  in  the  opinion  of  the  court,  and 
upon  the  following  additional  grounds: 

1.  The  application  of  the  plaintiff  to  the 
county  commissioners  was  not  a  proceeding 
or  an  action,  but  an  offer  to  settle  for  the 
damages  sustained,  as  therein  stated*  ''with- 
out litlgaUon." 

2.  Even  if  it  had  been  an  action  or  special 
proceeding,  the  plaintiff  took  a  nonsuit,  or 
what  was  equivalent  thereto,  and  there  is 
no  estoppel  to  bring  this  action. 

WALKER,  J.  (dissenting).  This  case  dif- 
fers in  no  wise,  in  its  essential  facts,  from 
Mclntire  v.  Railroad,  67  N.  a  278,  and  a 
long  line  of  decisions  by  this  court,  which 
have  affirmed  it  and  applied  the  principle 
that,  where  the  statute  prescribes  a  Bifedal 
remedy  for  the  enforcement  of  a  ri^t  cre- 
ated by  it,  that  remedy  must  be  pursued, 
and  it  supersedes  the  common-law  remedy. 
We  considered  this  to  be  a  well-settled 
law  of  this  state  until  Mason  v. -Durham, 
175  N.  C.  641,  96  S.  E.  110,  was  decided, 
which  permitted  the  landowner  to  pursue 
the  conunon-law  remedy,  by  dvil  action  orig- 
inally brought  in  the  superior  court,  and 
this  ruling  was  approved  in  Keener  v.  Ashe- 
ville,  97  S.  E.  724. 

It  is  not  a  question  of  election  of  reme- 
dies, as  the  law  abolishes  the  common-law 
remedy  and  leaves  only  one  remedy,  a  pro- 
ceeding before  the  clerk  of  the  superior 
court  Nor  is  this  proceeding  merely  ad- 
ministrative in  character,  but  JurlsdictiooaL 
It  is  the  only  remedy,  and  is  not  a  dvil  ac- 
tion, but  a  special  proceeding  before  the 
clerk.  This  was  so  held  in  the  Mclntire 
Case,  and  also  in  the  numerous  cases  fol- 
lowing it  It  therefore,  follows  that  what 
is  said  in  the  opinion  of  the  court  about  the 
election  of  remedies  is,  in  my  opinion,  be- 
side the  real  question  involved, 

I  have  discussed  the  question  fully  in  the 
Mason  and  Keener  Cases,  where  I  dissented. 
Justice  Brown  concurring  with  me. 


N.a) 
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(177  N.  C.  189) 

PRIDGEN  et  aL  y.  LONQ  et  aL    (No.  221.) 

(Supreme  Court  of  North  Carolina.    March  12, 

1919.) 

1.  Fbaitd  ^=»4— Bt  Vendor— Intent. 

Intent  of  vendor  of  land,  in  representing  he 
had  good  and  indefeasible  title,  to  deceive  buyer, 
was  an  essential  ingredient  of  vendor's  alleged 
fraud. 

2.  B'BAUD  ^s»54— Bt  Yendob— Bvidbncs. 

On  issue  of  fraudulent  purpose  of  vendor, 
trial  court  erroneously  excluded  evidence  as  to 
dealings  of  vendor  v^ith  third  person  holding 
legal  title  in  regard  to  delivery  of  possession 
by  him  to  vendor  to  sell  land  and  exercise  gen- 
eral control  over  it  as  if  he  were  absolute  owner. 

3.  CovEijANTS  ^=>125(1)— Covenant  of  Seiz- 
in—Action FOB  Bbeach— Damages. 

When  covenantee  buys  in  outstanding  para- 
mount title,  measure  of  damages,  in  action  for 
breach  of  covenant  of  seizin  in  his  deed,  is  rea- 
sonable price  which  he  has  fairly  and  necessari- 
ly paid  for  title,  not  to  exceed  original  consid- 
eration paid  by  him. 

4.  Covenants  «=»126(1)  —  Fraud  <8=»59(1)  — 
Vendor  and  Purchaser— Breach  of  Cove- 
nant OF  Seizin  —  Action  by  Vendee  on 
E'baud. 

The  usual  recovery  for  breach  of  covenant 
of  seisin  or  right  to  convey  is  purchase  money 
paid  by  covenantee,  and  interest;  but,  where 
vendee  is  induced  to  purchase  by  fraudulent 
representations  of  vendor  as  to  title,  he  may,  on 
eviction  by  better  title,  recover  of  his  vendor 
all  damiiges  naturally  resulting  from  fraud, 
though  land  was  conveyed  by  deed  with  warran- 
ty, action  being  on  fraud,  not  on  covenants. 

5.  Covenants  «=»97,  128  — Covenant  for 
Quiet  Enjotmbnt-^Evzction— Dahaoes. 

Plaintiff  cannot  recover,  in  action  for  breach 
of  covenant  for  quiet  enjoyment,  without  show- 
ing eviction  from  possession  under  paramount 
title;  measure  of  damages  being  price  paid  for 
land,  with  interest 

C  Covenants  ^=»94^-Covenant  of  Seizin- 
Showing  OF  Lack  of  Title. 

In  action  on  covenant  of  seizin,  plaintiff 
need  show  only  that  defendant  had  no  title,  or 
right  to  convey. 

7.   (30VENANTB  ^=>94— "COVENANT  OF  SBIZIN" 

—Time  of  Breach— **Ssi23N"-— "Covenant 
OF  Right  to  Convey." 

Covenant  of  seizin  is  broken  when  deed  is 
delivered,  as  it  implies  covenantor  then  has,  not 
only  possession,  but  right  of  possession  and 
property ;  such  being  primary  meaning  of  "seiz- 
in,^* its  secondary  meaning  being  possession 
alone,  and  the  covenant  being  one  of  title  synon- 
ymous with  covenant  of  right  to  convey. 

[Ed.  Note.- For  other  definitions,  see  Words 
and  Phrases,  S^rst  and  Second  Series,  Cove- 
nant of  Seizin ;  Covenant  of  Right  to  Convey ; 
Seizin.] 


8.  Sales  ^=»41— Vendor  and  Purchaser  ^s3> 
87(1)— Caveat  Bmftor— Absence  of  Fraud. 
The  maxim  of  caveat  emptor  is  applica- 
ble to  contracts  of  purchase  of  both  realty  and 
personalty,  and  is  adhered  to,  both  by  courts 
of  law  and  of  equity,  in  absence  of  fraud. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;  Allen,  Judge. 

Suit  by  R.  O.  Pridgen  and  J.  R.  Barden 
against  J.  P.  Long  and  N.  P.  Jarman.  From 
Judgment  for  defendant  Jarman,  plaintiff 
Barden  appeals    New  trial. 

On  the  12th  day  of  February,  1911,  John  R. 
Barden,  being  the  owner  in  fee  simple  of  the 
tracts  of  land  in  controversy,  conveyed  the 
same  to  R.  O.  Pridgen,  for  the  considera- 
tion of  $2,000,  his  wife  Joining  In  the  deed, 
which  was  duly  recorded  on  September  6, 
1911;  and  on  the  12th  day  of  February, 
1911,  R.  C.  Pridgen  reconveyed  the  same  land, 
by  way  of  mortgage,  to  John  R.  Barden,  to 
secure  ten  notes  of  $200  each,  due  at  stated 
times  from  1911  to  1920.  This  mortgage  was 
registered  the  9th  day  of  March,  1911. 

On  September  6,  1911,  R.  0.  Pridgen  con- 
veyed the  same  land  to  J.  P.  Long,  in  consid- 
eration of  $3,000,  and  the  deed  was  recorded 
on  the  7th  of  September,  1911.  On  September 
5,  1911,  J.  P.  Long  and  wife,  Willie  Long, 
reconveyed  the  land  to  R.  O.  Pridgen  by  a 
^mortgage  to  secure  $2,500,  evidenced  by  t«i 
notes  due  on  different  dates  between  January, 
1913  and  1922.  R.  C.  Pridgen  then,  on  the 
•15th  day  of  Septen>ber,  assigned  the  ten 
notes  and  mortgage  to  J.  R.  Barden,  who  paid 
him  for  the  same,  but  Pridgen  did  not  trans- 
fer the  legal  title,  which  he  held  as  mort- 
gagee. Long  took  possession  of  the  property, 
and  remained  there  until  about  the  1st  of 
November,  1911,  and  then  surrendered  the 
possession  of  the  land  to  Barden  under  an 
agreement,  as  alleged  by  Barden,  that  Bar- 
den was  to  make  improvements,  and  was  to 
sell  the  land.  Long  to  give  him  a  deed  for  his 
equity  of  redemption,  and  under  this  agree- 
ment Barden  wtent  into  the  actual  possession 
of  the  land,  and  remained  in  possession  until 
the  11th  day  of  November,  1915,  when  Bar- 
den and  wife  conveyed  to  the  defendant  Nel- 
son P.  Jarman  and  wife,  Marie  C.  Jarman, 
and  Barden  put  them  in  possession  of  the 
premises,  and  they  have  remained  there  ever 
since  without  being  disturbed  by  any  one. 

On  the  10th  day  of  July,  1915,  J.  R.  Barden 
and  R.  C.  Pridgen  instituted  a  suit,  in  the 
superior  court  of  Duplin  county,  against  J. 
P.  Long  and  'Willie  Long,  and  duly  filed  their 
complaint  on  July  10,  1915,  in  the  clerk  of 
the  superior  court's  office.  Long  and  wife 
filed  their  answer  on  August  21,  1915,  and  at 
the  March  term,  1917,  the  case  came  on  for 
trial  between  Pridgen  and  Barden,  as  plain- 
tiffs, and  Long  and  wife,  as  defendants,  and 
at  this  term  the  court  ordered  a  mistrial, 
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and  made  Jarman  and  wife  parties  to  the 
action.  On  April  4, 1917,  tlie  defendants  Jar- 
man  and  wife  filed  their  answer,  and  there- 
with commenced  proceedings  for  arrest  and 
hail  against  John  R.  Barden,  alleging  that 
they  paid  Harden  $3,500  for  the  land,  and 
took  his  deed  with  full  covenants  of  warranty 
and  seizin,  and,  further,  that  Barden  "spe- 
dflcally  and  emphatically"  declared  to  them 
and  to  their  attorney,  Frank  L.  Potter,  that 
he  was  the  absolute  owner  of  the  lands  in 
fee  simple,  and  that  there  were  no  incum- 
brances or  liens  upon  the  same,  which  assur- 
ances and  representations  were  relied  upon 
by  these  defendants,  and  were  false  and 
fraudulent  The  plaintiffs,  Pridgen  and  Bar- 
den, filed  replies  thereto,  denying  that  any 
false  representations  were  made,  and  upon 
all  these  pleadings  the  case  came  on  for 
trial  at  the  August  term,  1918,  when  the  court 
submitted  the  three  issues  set  out  in  the  rec- 
ord, to  which  the  plaintiff,  John  R.  Barden, 
excepted. 

This  action,  it  is  alleged,  was  brought  by 
Pridgen  and  Barden  for  the  purpose  of  fore- 
closing the  mortgage  made  by  Long  and  wife, 
and  to  acquire  the  equity  of  redemption  of 
the  mortgagors  for  the  purpose  of  perfecting 
the  title  in  Barden,  and  for  the  benefit  of  Jar- 
man  and  wife.  The  defendants,  Jarman  and 
wife,  filed  an  answer,  setting  up  the  fraudu- 
lent representations,  and  alleging  that  Bar- 
den was  not  seized  and  possessed  of  any  in- 
terest whatever  in  the  said  lands,  and  also 
alleging  that  John  R.  Barden  delivered  to 
the  defendant,  Jarman  and  wife,  the  notes 
and  mortgage  given  by  J.  P.  Long  to  R.  O. 
Pridgen,  and  assigned  by  the  latter  to  him. 

Among  other  instructions,  the  court  charg- 
ed the  Jury  as  follows: 

*The  deed  from  the  plaintiff  Barden  to  the 
defendant  Jarman  conveyed  nothing,  in  so  far 
as  the  land  referred  to  therein  is  concerned,  but 
only  liad  the  effect  of  transferring  to  the  de- 
fendant Jarman  his  rights  as  owner  of  the 
notes  in  question,  and  no  title  to  the  land  was 
conveyed  thereby.  So  I  charge  you,  upon  the 
admitted  facts  in  the  pleadings,  that  in  so  far 
as  Barden  was  not  the  owner  of  the  said  land 
at  the  time  of  the  sale  to  Jarman,  and  inas- 
much as  he  covenanted  in  the  deed  that  be  was 
seized  of  said  lands,  as  set  out  in  the  answer 
^f  the  defendant  Jarman,  there  was  a  breach 
of  said  covenant  immediately  upon  the  execu- 
tion of  the  said  deed,  that  is,  the  said  covenant 
of  seizin,  and  that  the  defendant  Jarman  is 
therefore  entitled  to  recover  of  the  plaintiff, 
Barden,  such  damages  as  arose  naturally  from 
said  breach  of  covenant  just  referred  to.  I 
charge  you  further  that  the  defendant  Jarman 
had  a  right  to  buy  any  outstanding  title  to  said 
lands,  in  order  to  protect  himself  against  in- 
cumbrances, and  that  the  measure  of  damages 
in  this  case  is  the  amount  paid  by  Jarman  in 
drder  to  protect  his  title,  so  long  as  it  does  not 
exceed  the  total  purchase  price  paid  to  plaintiff 
Barden.** 


The  Jury  returned  the  following  verdict: 

"1.  Did  the  plaintiff  Barden,  at  the  time  of 
the  sale  of  the  lands  in  controversy  to  the  de- 
fendant Jarman,  falsely  and  fraudulently  rep- 
resent to  the  defendant  Jarman  that  he  was  the 
absolute  owner  of  the  land  in  controversy,  and 
that  the  same  was  free  of  all  incumbrances? 
Answer:    Yes. 

"2.  Did  the  defendant  Jarman  rely  upon  said 
representations  and  purchase  said  land,  believ- 
ing that  Barden  was  the  owner  thereof  in  fee 
simple?    Answer:   Yes. 

**3.  What  damage,  if  any,  is  the  defendant 
Jarman  entitled  to  recover  of  the  plaintiff  J. 
R.  Barden?    Answer:    $800,  with  interest" 

Judgment  upon  the  verdict,  and  appeal  by 
John  R.  Barden,  one  of  the  plaintiffs.  The 
other  facts  are  stated  in  the  opinion  of  the 
court. 

Stevens  &  Beasley,  of  Warsaw,  and  Murray 
Allen,  of  Raleigh,  for  appellant  Barden. 

Grady  &  Graham,  of  Clinton,  for  appellees 
Jarman  and  wife. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1, 2]  The  court  was  trying  an  Issoe 
of  fraud,  whether  the  plaintiff  John  R.  Bar- 
den had  falsely  and  fraudulently  represented 
that  he  had  a  good  and  indefeasible  title  to 
the  land.  The  intent  of  Barden  to  deceive 
and  cheat  the  defendant  Jarman  was  an  es- 
sential ingredient  of  the  alleged  fraud.  This 
allegation  of  fraud  was  the  only  one  submit- 
ted to  the  Jury.  The  question,  therefore,  was 
whether  there  was  a  false  assertion  of  title 
made,  which  was  calculated  to  decspive,  and 
with  intent  to  deceive,  the  defendant  and 
upon  the  truth  of  which  the  latter  relied,  and 
was  misled  thereby  to  accept  the  title  to  his 
injury.  The  important  element  as  to  the 
fraudulent  purpose,  required  that  all  the 
relevant  facts  bearing  on  it  should  be  sub- 
mitted to  the  Jury,  and  the  court  committed 
error  when  it  excluded  the  evidence  as  to  the 
dealings  of  the  plaintiff  with  the  defendant 
rx)ng,  in  regard  to  the  delivery  of  iK>sse88ion 
by  him  to  Barden,  for  the  purpose  of  sdlfng 
the  land  and  exercising  a  general  control 
over  it  as  if  he  were  the  absolute  owner. 
There  was  some  evidence,  too,  of  a  settle- 
ment or  adjustment  between  the  parties; 
Jarman  and  his  attorney  agreeing  to  accept 
a  transfer  of  the  notes  and  mortgage  by  Bar- 
den to  Jarman  in  full  settlement  as  appears 
in  the  statement  of  the  case.  Barden  denied 
all  fraud,  and  testified  that  he  thought  be 
had  a  good  title,  and  had  conveyed  such  a 
title  to  Jarman.  It  was  not  good  in  law,  hut 
he  may  have  honestly  believed  that  it  was. 
being  a  layman  and  having  no  technical 
knowledge  of  the  law,  or  of  what  was  requir- 
ed to  constitute  a  good  title.  It  was  not  in- 
excusable ignorance  of  the  law  for  him  to 
suppose  that  a  transfer  of  the  notes,  and 
the  mortgage  securing  them,  would  vest  the 
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legal  title  in  liim.  This  would  be  so  in  some 
jurisdictions,  where  a  mortgage  is  regarded 
only  as  a  security,  and  some  of  the  profes- 
sion may  have  taken  this  view  prior  to  the 
decision  in  Williams  v.  Teachey,  85  N.  G. 
402,  where  this  court  held  that  an  assignment 
of  a  mortgage,  in  terms  which  do  not  pro- 
fess to  act  upon  the  land,  does  not  pass  the 
mortgagee's  estate  in  the  land,  but  only  the 
security  it  affords  to  the  holder  of  the  debt 
The  question  was  even  hotly  contested  in 
that  case.  We,  therefore,  must  grant  a  new 
trial  because  of  this  error. 

[3,4]  But  the  appellant  contends  that  the 
court  stated  the  wrong  rule,  as  to  the  meas- 
ure of  damages,  when  it  charged  that  the 
Jury  would  allow,  as  damages,  what  the  de- 
fendant Jarman  had  paid  to  Long,  who  held 
the  equity  of  redemption.  This  was  not  the 
correct  rule.  Where  a  covenantee  buys  in 
an  outstanding  paramount  title,  the  measure 
of  damages,  in  an  action  for  breacdi  of  the 
covenant  of  seizin  in  his  deed,  is  the  reason- 
able price  which  he  has  fairly  and  necessa- 
rily paid  for  such  title,  not  to  exceed  the  orig- 
inal consideration  paid  by  him.  11  C^c.  p. 
1162 ;  Price  v.  Deal,  90  N.  C.  290 ;  Wiggins 
▼.  Pender,  132  N.  0.  640,  44  S.  B.  362,  61 
I/.  R.  A.  772;  Bank  v.  Glenn,  68  N.  G.  35. 
The  usual  recovery  for  breach  of  a  covenant 
of  seizin,  or  for  one  of  right  to  convey,  is 
the  purchase  money  paid  by  the  covenantor, 
and  interest  thereon ;  but,  where  the  vendee 
is  induced  to  purchase  by  the  fraudulent  rep- 
resentations of  the  vendor  as  to  his  title,  he 
may,  upon  eviction  by  a  better  title,  recover 
of  his  vendor  all  the  damages  naturally  re- 
sulting from  the  fraud,  although  the  land 
was  conveyed  by  deed  with  warranty.  The 
action  in  such  case  is  upon  the  fraud,  not  up- 
on the  covenants  of  the  deed,  and  the  rule  of 
damages  for  breach  of  the  covenant  does  not 
apply.  11  Gyc.  1163.  The  court  applied  the 
latter  rule,  where  there  is  fraud,  to  the 
breach  of  an  ordinary  covenant  of  seisin,  and 
then  directed  the  Jury  to  assess  the  damages 
at  the  amount  paid  by  Jarman,  which,  of 
course,  meant  that  this  should  be  done  wheth- 
er it  was,  or  not,  a  reasonable  amount,  which 
was  fairly  and  honestly  paid.  If  this  were 
the  rule,  a  covenantee  might  pay  a  very  ex- 
orbitant price  for  the  incumbrance  or  para- 
mount title,  and  recover  the  full  amount  from 
his  covenantor,  without  regard  to  the  ques- 
tion whether  he  exercised  prudence  in  mak- 
ing the  purchase,  or  whether  he  could  have 
acquired  the  title  for  a  less  sum.  There  is 
no  finding  here  as  to  whether  the  price  paid 
by  Jarman  to  Long  for  the  equity  of  redemp- 
tion was  excessive  or  moderate.  There  is 
evidence  that  it  is  far  beycmd  what  should 
have  been  paid,  but  only  evidence;  the 
plaintiff,  Barden,  having  testified  that  Long 
liad  offered  to  take  |100  for  his  equity,  and 
sign  the  Jarman  deed.  There  is  also  other 
testimony  that  goes  to  show  a  lower  value 
ot  the  eqtiity  than  $800. 


[5,  6]  Reverting  to  the  nature  of  these  cov- 
enants, as  bearing  upon  the  damages  for  a 
breach,  we  find  it  to  be  generally  settled  that 
a  plaintiff  cannot  recover,  in  an  action  for  a 
breach  of  covenant  for  quiet  enjoyment,  with- 
out showing  an  eviction  from  the  possession 
under  a  paramount  title,  and  the  measure  of 
damages  in  such  cases  is  the  price  paid  for 
the  land,  with  interest  Williams  v.  Beeman, 
13  N.  G.  483.  But  in  an  action  upon  a  cove- 
nant of  seizin,  all  the  plaintiff  need  show  is 
that  defendant  had  no  title  or  no  right  to- 
convey.  Wilson  v.  Forbes,  13  N.  G.  30 ;  Rawle, 
Govenants  for  Title,  66;  Brandt  v.  Fos- 
ter, 5  Iowa,  287.  The  reason  of  the  distinc- 
tion is  that  a  covenant  for  quiet  enjoyment 
is  a  covenant  for  possession,  and  that  of 
seizin  is  a  covenant  for  title ;  the  word  being 
used  as  synonymous  with  "right."  In  an  ac- 
tion upon  the  former  covenant,  an  eviction 
must  be  alleged  in  the  complaint  or  declara- 
tion, but  in  an  action  on  the  latter,  it  is 
only  necessary  to  negative  the  words  of  the 
covenant  and  to  allege  that  the  grantor  had 
no  seizin  or  title  to  the  land.  4  Kent,  Gom. 
479;  Rlckert  v.  Snyder,  9  Wend.  (N.  Y.)  416. 
And,  as  a  general  rule,  the  measure  of  dam- 
ages (purchase  money  and  interest)  is  the 
same  for  a  breach  of  covenant  of  seizin  as  for 
a  breach  of  covenant  of  quiet  enjoyment. 
Wilson  V.  Forbes,  supra.  This  rule  of  dam- 
ages is  applicable  to  those  cases  where  there 
is  an  eviction  from  the  whole  of  the  land 
conveyed,  or  a  want  of  jtitle  to  the  same. 
But  where  there  is  an  eviction  from  a  want 
of  title  to  only  part  of  the  land  conveyed, 
and  the  plaintiff  has  been  put  to  the  neces- 
sity, as  in  this  case,  of  advancing  money  to 
remove  an  incumbrance,  the  measure  of  dam- 
ages is  more  difficult  to  be  fixed.  With  ref- 
erence to  the  last  statement,  it  was  said  in 
Price  V.  Deal,  90  N.  O.  at  page  295 : 

"We  think  his  honor  very  properly  refused 
to  give  the  instructions  asked  for  by  the  de- 
fendant, upon  the  question  of  damages,  but  we 
are  also  of  the  opinion  that  there  was  misdi- 
rection in  the  instruction  which  he  did  give  to 
the  jury.  It  is  well  settled  that  a  party  who 
purchases  land  with  covenants  for  seizin  or 
quiet  enjoyment  may  protect  himself  by  buying 
in  the  outstanding  title.  Faucett  v.  Woods,  5 
Iowa,  400.  When  that  is  done  the  measure  of 
damages,  according  to  the  best  lights  we  have 
been  able  to  obtain  on  the  point,  is  that  the 
damages  in  such  a  case  would  be  limited  to,  or 
measured  by,  not  the  value  of  the  land,  but  by 
the  amount  reasonably  paid  for  that  purpose, 
provided  it  did  not  exceed  the  purchase  money" 
—citing  Faucett  v.  Woods,  supra;  Brandt  v. 
Foster,  5  Iowa,  287;  Wood's  Mayne  on  Dam- 
ages, g  255;  Bank  v.  Glenn,  snpra. 

See,  also,  7  Ruling  Gase  Law,  p.  1176 ;  Pate 
V.  Mitchell,  23  Ark.  500,  79  Am.  Dec.  114 ;  11 
Gyc.  1165,  and  the  numerous  cases  in  note  47. 

The  defendant  relies  on  Lane  v.  Richard- 
son, 104  N.  G.  at  page  650,  10  8.  B.  189,  but 
the  case  is  distinguishable,  for  there  the  court 
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was  speaking  of  Judgments  as  Incambrances, 
and  not  of  a  defect  in  the  title  to  the  fee. 
The  amount  of  a  Judgment,  mortgage,  or  oth- 
er lien  is  easily  ascertained,  and,  the  amount 
being  a  certain  one,  it  necessarily  fixes  the 
measure  of  the  recovery. 

[7]  The  covenant  of  seizin  is  broken  when 
the  deed  is  delivered,  as  it  implies  that  the 
covenantor  then  had,  not  only  the  possession, 
but  the  right  of  possession  and  the  right  of 
property.  This  is  the  primary  meaning  of 
seizin;  its  secondary  meaning  is  possession 
alone.  5  Modem  Am.  Law,  (  693.  It  is  a 
covenant  of  title  in  this  state,  and  not  mere- 
ly one  of  possession,  and  is  synonymous  with 
the  covenant  of  right  to  convey  (Id.  (  605), 
which  also  is  broken,  as  soon  as  made. 

The  plaintiff  Harden  offered  evidence  to 
the  effect  that  the  defendant  Jarman  had  un- 
dertaken to  make  an  independent  investiga- 
tion of  the  title  before  he  purchased,  and 
that  he  did  so,  and  he  concludes,  therefore, 
that  he  acted  upon  his  own  investigation,  or 
information  therefrom  or  from  his  attorney 
who  made  It,  and  not  upon  the  representatlonB 
of  Barden.  He  claims  that,  because  of  this, 
he  is  discharged  from  blame,  and  dtes,  In 
support  of  this  position,  12  B.  G.  L.  i  111,  p. 
867,  and  also  Shappiro  v.  Goldberg,  102  U.  S. 
232,  at  page  241,  24  Sup.  Gt  260,  at  page  261 
(48  L.  Ed.  410),  where  it  is  said  by  Justice 
Day: 

'There  are  cases  where  misrepresentations  are 
made  which  deceive  the  purchaser,  in  which  it 
is  no  defense  to  say  that,  had  the  plaintiff  de- 
clined to  believe  the  representations  and  in- 
vestigated for  himself,  he  would  not  have  been 
deceived.  Mead  v.  Bunn,  82  N.  Y.  276.  But 
such  cases  are  to  be  distinguished  from  the  one 
under  consideration.  When  the  means  of  knowl- 
edge are  open  and  at  hand  or  furnished  to  the 
purchaser  or  his  agent  and  no  effort  is  made 
to  prevent  the  party  from  using  them,  and  es- 
pecially where  the  purchaser  undertakes  exam- 
ination for  himself,  he  will  not  be  heard  to  say 
that  he  has  been  deceived  to  his  injury  by 
the  misrepresentations  of  the  vendor" — citing 
Slaughter  v.  Qerson,  13  Wall.  370,  20  L.  Ed. 
627,  So.  Dev.  Co.  v.  Silva,  125  U.  S.  247,  8 
Sup.  Ct  881,  31  L.  Ed.  678^  and  other  cases 
decided  by  the  same  court. 

But  whether  this  principle  applies  to  this 
case  will  depend  upon  the  facts  regarding  the 
investigation  and  other  relevant  matters,  as 
they  are  developed  at  the  trial,  and  plaintiff 
can  raise  the  question  by  a  prayer  for  in- 
structions on  the  second  issue,  or,  perhaps, 
more  spedflcally  and  in  another  way,  by  ask- 
ing for  an  issue  presenting  the  precise  mat- 
ter, when  it  is  properly  pleaded. 

Plaintiff  Barden  also  contended  that  there 
had  been  a  settlement  between  him  and  the 
defendant  Jarman  of  their  differences  In  re- 
gard to  the  fraud  and  breach  of  the  cove- 
nant, the  latter  accepting  the  notes  and  mort- 
gage, which  were  duly  transferred  to  him, 
as  a  full  accord  and  satisfaction.    If  there 


has  been  a  settlement  between  the  parties,  it 
may  be  pleaded,  and  a  corresponding  Issue 
submitted,  so  that  the  Jury  may  determine 
the  question  under  proper  instructions. 

[8]  Before  parting  with  the  case,  it  may 
be  well  to  recall  some  general  principles,  rec- 
ognized by  this  court,  in  regard  to  the  lia- 
bility of  a  party  who  practices  such  a  fraud, 
as  is  alleged  in  this  case,  In  the  sale  and  pur- 
chase of  land.  Walsh  v.  Hall,  66  N.  C.  233. 
The  maxim  of  caveat  emptor  is  a  rale  of  the 
common  law,  applicable  to  contracts  of  pur- 
chase of  both  real  and  personal  property,  and 
is  adhered  to,  both  in  courts  of  law  and  courts 
of  equity,  where  there  Is  no  fraud  In  the 
transaction.  Where  land  has  been  sold  and 
a  deed  of  conveyance  has  been  duly  delivered, 
the  contract  becomes  executed,  and  the  par- 
ties are  governed  by  its  terms»  and  the  pur- 
chaser's only  right  of  relief,  either  at  law 
or  in  equity,  for  defects  or  Incumbrances  de- 
pends, in  the  absence  of  fraud,  solely  upon 
the  covenants  In  the  deed  whidi  he  has  re- 
c^ved.  Rawle,  Ctovenants  for  Title,  460. 
If  the  purchaser  has  received  no  covenants, 
and  there  is  no  fraud  vitiating  the  transac- 
tion, he  has  no  relief  for  defects  or  incum- 
brances against  his  vendor,  for  it  was  Ms 
own  folly  to  accept  such  a  deed  when  he  had 
It  in  his  power  to  protect  himself  by  proper 
covenants.  But  in  cases  of  positive  fraud,  a 
different  rule  applies.  The  law  presumes 
that  men  will  act  honestly  in  their  business 
transactions,  and  the  maxim  of  "vlgUantl- 
bus  non  dormlentibus  Jura  subveniunt"  ooly 
requires  persons  to  use  reasonable  diligence 
to  guard  against  fraud;  that  is,  such  dili- 
gence as  prudent  men  usually  exercise  under 
similar  circumstances.  In  contracts  for  the 
sale  of  land  purchasers  usually  guard  them- 
selves against  defects  of  title,  quantity,  in- 
cumbrances and  disturbance  of  possession  by 
proper  coveuants,  and  if  they  do  not  use  these 
reasonable  precautions  the  law  will  not  afford 
them  a  remedy  for  damages  sustained  which 
were  the  consequences  of  their  own  nee^- 
gence  and  indiscretion.  But  the  law  does 
not  require  a  prudent  man  to  deal  with  every 
one  as  a  rascal  and  demand  covenants  to 
guard  against  the  falsehood  of  every  represen- 
tation which  may  be  made  as  to  facts  which 
constitute  material  inducements  to  a  contract 
There  must  be  a  reasonable  reliance  upon  the 
integrity  of  men  or  the  transactions  of  busi- 
ness, trade,  and  commerce  could  not  be  con- 
ducted with  that  faculty  and  confidence 
which  are  essential  to  successful  enterprise 
and  the  advancement  of  individual  and  na- 
tional wealth  and  prosperity.  The  rules  of 
law  are  founded  on  natural  reason  and  Jus- 
tice, and  are  shaped  by  the  wisdom  of  human 
experience,  and  upon  subjects  like  the  one 
which  we  are  considering  they  are  w^  de- 
fined and  settled.  If  representations  are 
made  by  one  party  to  a  trade  which  may  be 
reasonably  relied  upon  by  the  otiier  part{ 
(and  they  constitute  a  material  taducement 
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to  the  contract),  and  such  representations  are 
false  within  the  knowledge  of  the  party  mak- 
ing them,  and  they  cause  loss  and  damage 
to  the  party  relying  on  them,  and  he  has  act- 
ed with  ordinary  prudence  in  the  matter,  he 
is  entitled  to  relief  in  any  court  of  Justice. 
Walsh  Y.  Hall,  supra.  In  that  case,  Justice 
Dick,  after  referring  to  those  principles,  says: 

*'No  specific  rule  can  be  laid  down  as  to  what 
false  representadons  will  constitute  fraud,  as 
this  depends  upon  the  particular  facts  which 
have  occurred  in  each  case,  the  relative  situa- 
tion of  Ihe  parties,  and  their  means  of  infor- 
mation. Bzamples  are  given  in  the  books  which 
have  established  some  general  principles  which 
will  apply  to  most  cases  that  may  arise.  If 
the  falsehood  of  the  misrepresentations  is  pa- 
tent anJ  a  party  accepts  and  acts  upon  it  with 
'his  eyes  open,'  he  has  no  right  to  complain.  If 
the  parties  have  equal  means  of  information,  the 
role  of  caveat  emptor  applies,  and  an  injured 
party  cannot  have  redress,  if  he  fail  to  avail 
himself  of  the  sources  of  information  which  he 
may  readily  reach,  unless  he  has  been  prevented 
from  making  proper  inquiry  by  some  artifice  or 
contrivance  of  the  other  party.  Where  the  false 
representation  is  a  mere  expression  of  com- 
mendation, or  is  simply  a  matter  of  opinion,  the 
parties  stand  upon  equal  footing,  and  the  courts 
will  not  interfere  to  correct  errors  of  judgment 
Where  a  matter  which  forms  a  material  induce- 
ment is  peculiarly  within  the  knowledge  of  one 
of  the  parties,  and  he  makes  a  false  representa- 
tion as  to  that  fact,  and  the  other* party,  hav- 
ing no  reason  to  suspect  fraud,  acts  upon  such 
statement  and  suffers  damage  and  loss,  he  is  en- 
titled to  relief.  Whenever  fraud  and  damage  go 
together,  the  courts  will  give  a  remedy  to  the 
injured  party.*'  Broom,  Leg.  Maxims,  739; 
Adams,  Equity,  176;  Story's  Bq.  Jur.  c.  6;  At- 
wood  V.  Small,  6  Ck.  and  Fin.  232;  Chitty  on 
Contracts,  681;  Broom's  Ck>m.  on  the  Common 
Law,  d47. 

For  the  reasons  assigned,  there  must  be  a 
new  trial  of  all  the  issues. 
New  trial. 


(177  N.  C.  21) 
LITTLE  V.  FLEISHMAN  et  al.    (No.  259.) 

(Supreme  Ck>urt  of  North  Carolina.    Jan.  8, 

1919.) 

1.  RE0EIVXR8  «=»67— Pbopebtt   VssTiNe  m 
Rbcbiysb. 

Where  a  failing  company  had  sold  and  deliv- 
ered its  stock  and  good  will  for  benefit  of  cred- 
itors, and  receiver  for  it  was  thereafter  appoint- 
ed, title  to  stock  having  passed  to  buyers,  receiv- 
er had  no  right  to  take  possession,  but  could 
only  sue  for  price. 

2.  Rbceivebs  ^=»104t-Goodp  Sold  bt  Insol- 

TBNT— ACTTON  FOB  PBICE. 

Where  failing  corporation  sold  stock  of 
i^oods  for  benefit  of  creditors,  and  thereafter  re- 
ceiver was  appointed,  who  innocently  seized 
and  sold  ^^oods,  though  title  had  passed  to  buy- 
ers, the  receiver  could  not  recover  from  buyers 


price  of  goods  or  any  part  of  it ;  the  selsure  and 
sale  having  worked  failure  of  consideration. 

3.  Saues  «=s>201(7)— Passing  of  Titlb. 

Where  failing  corporation  sold  stock  of 
goods  and  good  will  for  benefit  of  creditors,  ti- 
tle passed  by  delivery  of  the  goods  to  buyers  in 
seller's  store,  and  by  buyers'  placing  servant  in 
charge,  price  being  fixed,  and  parties  having 
gone  to  another  city  to  pay  money  to  seller's 
creditors. 

4.  Regbivbbs  ^=»104  —  Wbongful  Acts  of 
Recei  veb^Dbfbn  ses. 

Where  receiver  of  failing  corporation,  which 
had  sold  its  stock  for  benefit  of  creditors,  wrong- 
fully seized  goods  from  possession  of  buyers,  to 
whom  title  had  passed,  tender  back  to  buyers 
could  go  only  in  mitigation  of  damages. 

5.  Rbceivebs  «s»182— Authobut  —  Waives 
OF  Bulk  Salbb— Statute. 

Under  Bevisal  1906,  §  964a  (Bulk  Sales 
Statute),  receiver  of  failing  corporation,  which 
had  contracted  to  sell  its  stock  of  goods  and 
good  will  for  creditors,  could  not  waive  compli- 
ance with  statute  and  pass  good  title  as  against 
creditors,  where  buyers  refused  to  comply  with 
contract,  and  before  receiver  was  authorized  to 
tender  goods  all  creditors  had  not  waived  objec- 
tion, and  conditions  of  statute  had  not  been  met 

6.  Rbceivebs  ^=9104  —  Wbongfui*  Acts  of 

Receivebt-Seizubb  of  Goons  Solo  bt  In- 
solvent—"Good  Will." 

Where  failing  corporation  sold  stock  of 
goods  and  good  will,  and  thereafter  receiver  was 
appointed  at  suit  of  creditors,  who  seized  the 
goods,  the  receivership  and  seizure  thus  im- 
pairing or  destroying  "good  will,"  the  probabili- 
ty that  former  customers  would  resort  to  the  old 
stand,  buyers  had  right  to  refuse  tender  by 
receiver. 

[Gd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Good 
Will.] 

7.  Receivebs  ^s»104  —  Wbongful  Acto  — 
Seizubb  of  Goods  Sold  —  Retention  of 
Lease. 

Where  failing  corporation  sold  stock  of 
goods  and  good  will  for  creditors,  and  receiver 
was  thereafter  appointed,  who  seized  the  goods 
in  possession  of  buyers,  so  that  they  rightfully 
rescinded,  receiver  cannot  complain  of  retention 
of  his  corporation's  lease  by  the  buyers,  it  having 
been  transferred  to  them. 

Appeal  from  Superior  Court,  Wake  CJounty ; 
Calvert,  Judge. 

Action  by  J.  C.  little,  receiver,  against 
Benjamin  Fleishman  and  others.  From 
Judgment  for  defendants,  plaintiff  appeals. 
Afi3rmed. 

The  action  was  brought  by  the  plaintiff, 
as  receiver  of  the  Raleigh  Department  Store, 
Inc.  (hereinafter  trailed  the  Store),  to  recover 
of  the  defendants  the  sum  of  $2,621.66,  which 
he  alleges  to  be  due  to  him  as  receiver,  it 
being  the  difference  between  the  net  proceeds 
of  the  sale  of  a  stock  of  goods  sold  by  him 


^3»For  otb«r  case*  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indezi 
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officially,  ylz.  $7,427^0,  and  the  price  of  the 
stock  which,  as  he  alleges,  the  defendant 
agreed  to  pay  the  Store  for  the  same. 

The  defendants  denied  the  liability,  and 
averred  that  the  contract  of  sale  had  not 
been  completed;  that  the  stock  of  goods 
were  sold  in  bnlk  by  the  Store,  and  the  pro- 
visions of  Revisal,  §  964a,  were  not  complied 
with ;  that  the  creditors,  by  their  own  unau- 
thorized and  illegal  action,  defeated  the 
consummation  of  the  contract  by  taking  the 
goods  from  the  possession  of  the  defendants* 
servant,  who  had  been  placed  In  charge  by 
them;  that  while  the  parties,  that  is,  the 
defendants  and  the  Store,  were  engaged  in 
closing  up  the  contract,  and  before  the  pur- 
chase price  had  been  paid,  plaintiff,  at  the 
instance  and  request  of  some  of  the  cred- 
itors, was  appointed  receiver,  in  an  action 
commenced  by  them  in  the  superior  court 
of  Wake  county,  and  took  the  goods  from  the 
possession  of  defendants*  caretaker,  after- 
wards selling  the  same  for  a  greatly  reduced 
price  at  public  auction.  Defendants  claim- 
ed that  not  only  were  the  goods  contract- 
ed to  be  sold  to  them,  but  also  the  good  will 
of  the  Department  Stores  which  at  the  time 
was  a  going  concern,  although  somewhat 
embarrassed  financially;  that  by  the  plain- 
tiff's action,  as  above  described,  the  main 
purpose  of  the  parties  in  making  the  con- 
tract of  sale  was  altogether  frustrated,  and 
the  contract  became  valueless  to  the  de- 
fendants, the  consideration  upon  which  it 
was  based  having  utterly  failed. 

Plaintiff  contended  that  he  took  possession 
of  the  goods  for  the  purpose  of  tendering 
them  to  the  defendants,  in  furtherance  of  a 
due  execution  of  the  contract,  intending  that, 
upon  payment  of  the  price  by  the  defendants, 
to  wit,  $10,308.68,  to  deliver  the  goods  to 
them,  and  that  afterwards,  on  the  11th  or 
12th  of  September,  1918,  the  court  made  an 
order  to  that  effect  The  price,  by  agree- 
ment of  the  parties  to  the  contract,  was  to 
be  paid  in  the  city  of  Baltimore,  and,  while 
in  that  dty  for  the  purpose  of  arranging 
some  matters  with  a  view  to  the  payment  of 
the  money,  the  suit  was  brought  in  Raleigh, 
and  the  receiver  appointed;  whereupon  the 
defendants,  as  soon  as  notified  of  the  receiv- 
ership, renounced  the  trade,  and  refused  to 
proceed  further  with  the  contract  and  re- 
scinded the  same.  This  was  done  on  Sep- 
tember 4,  1918,  and  it  was  afterwards,  on 
September  11,  1918,  that  the  court,  by  its 
order,  appointed  plaintiff  permanent  receiver, 
and  directed  him  to  tender  the  goods  to  the 
defendants.  Plaintiff,  as  temporary  receiv- 
er, had  on  August  31,  1918,  been  given  "au- 
thority to  take  possession  of  the  property, 
assets,  and  effects  of  the  Raleigh  Department 
Store,  Inc.,  and  hold  the  same  subject  to  the 
further  order  of  the  court,"  and  plaintiff, 
on  September  1,  1918,  qualified  as  receiver. 


and  took  possession  of  the  goods,  as  before 
stated. 

The  parties  waived  a  Jury  trial,  and  con- 
sented that  the  Judge  should  find  the  facts. 
Which  was  done,  the  findings  being  mainly 
in  favor  of  the  defendants,  and  the  Judg 
ment  being  rendered,  upon  the  facts,  for 
them.  Other  facts  will  be  found  in  the  opia* 
ion  of  the  court    Plaintiff  appealed. 

J.  H.  Pou  and  John  W.  Hinsdale,  both  of 
Raleigh,  for  appellant. 

R.  W.  Winston  and  J.  Crawford'  Biggs, 
both  of  Raleigh,  and  Baldwin  ft  Sappington, 
of  Baltimore,  Md.,  for  appellees. 

WALKER,  J.  (after  stating  the  fticts  as 
above).    [1]  The  goods  were  delivered  to  the 
defendants  at  Raleigh,  where  the  business 
of  the  Raleigh  Department  Store  had  been 
conducted,  and  remained  in  the  store  under 
the  care  of  a  servant  of  the  defendants. 
Tlie  plaintiff  contends,  in  two  of  its  assign- 
ments of  error  and  in  its  brief,  that  the  title 
thereby  passed  to  the  defendants.    If  this  be 
so,  the  receiver  had  no  right  to  take  possies- 
sion  of  the  goods,  nor  did  the  court  have  any 
power  to  make  the  order  requiring  him  to  do 
so.    If  the  title  was  in  defendants,  even  the 
plaintiff,  acting  as  receiver  and  under  an  order 
of  the  court  in  a  suit  to  which  defendants 
were  not  parties  could  not  seize  the  goods. 
He  could  not  do  so  for  the  purpose  of  ten- 
dering them   to  the  defendants  under  the 
contract  of  sale,  because  he  could  not  ten- 
der defendants*  own  goods  to  them;    and 
besides,  when  he  seized  the  goods,  no  or- 
der of  the  court  requiring  a  tender  to  be 
made  had  been  granted.    It  may  further  be 
said  that  no  tender  was  necessary,  as  the 
goods  were  already  in  the  possession  of  de- 
fendants, and  the  defendants,  as  we  have 
stated,  contended  that  the  title  had  there- 
by  vested   in  them.     The  only   remedy  of 
the   receiver   was  to   demand   payment  of 
the  price,  and,  if  the  demand  was  refused, 
to  sue  for  Its  recovery.    It  was  a  very  simple 
remedy,  as  the  defendants  were  not  only  per- 
fectly solvent,  but,  to  use  plalntiflTs  own  de- 
scription  of  their   financial   rating,   as  set 
forth  in  his  brief,  they  were,  as  a  firm,  a 
"strong,  wealthy,  and  successful  concern.** 

[2]  A  court  cannot,  by  ordering  a  thing  to 
be  done,  such  as  the  seizure  of  property, 
make  it  lawful  for  its  receiver  to  do  it,  when 
the  property  belongs  to  another,  and  not  to 
the  insolvent  concern  whose  assets  only  are 
subject  to  its  custody.  It  exceeds  its  Juris- 
diction, and  its  order  is  invalid  and  confers 
no  lawful  authority  to  seize  the  property. 
In  this  view  of  the  case,  that  the  title  pass- 
ed to  the  defendants  when  it  received  pos- 
session of  the  goods  of  the  Raleigh  Depart- 
ment Store,  Inc.,  the  court  by  its  order  and 
through  its  receiver,  having  caused  the  prop- 
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erty  to  be  wrongfully  taken,  would  not  ^r- 
mit  its  receiver  to  recover  the  price  of  the 
goods,  or  any  part  of  it,  in  a  case  like  this, 
because,  by  seizing  and  selling  them,  it  has 
destroyed  the  subject-matter  of  the  contract, 
and'  worked  a  failure  of  the  consideration 
upon  which  the  promise  to  pay  the  price 
of  the  goods  was  based.  It  would  be  unjust 
and  inequitable  to  permit  a  recovery  under 
such  circumstances.  The  property  was  taken 
innocently,  as  no  wrong  was  intended,  but  in 
a  legal  sense  it  did  not  affect  the  defendants' 
right  to  it,  though  they  lost  the  possession. 
[3,4]  EiZduding  from  consideration,  at 
present,  the  bulk  sales  law,  and  its  effect 
upon  this  contract,  we  are  disposed  to  agree 
with  the  plaintiff's  contention,  as  stated  in 
his  brief,  that  the  title  did  pass  by  the  de- 
livery of  the  goods  to  the  defendants  in  the 
store  at  Raleigh,  and  their  exercise  of  the 
right  of  ownership  by  placing  their  servant 
in  charge  of  them,  the  price  being  fixed,  and 
the  parties  having  gone  to  Baltimore  for  the 
purpose  of  paying  the  money  there  to  the 
creditors  of  the  Department  Store.  Phifer 
V.  Erwin,  100  N.  C.  60,  6  S.  E.  672;  Witt- 
kowsky  V.  Wasson,  71  N.  G.  451;  McArthur 
V.  Mathis,  133  N.  G.  143,  45  S.  E.  580 ;  Foley 
T.  Mason,  6  Md.  87;  Leedom  v.  Philips,  1 
Yeates  (Pa.)  527.  There  was  nothing  to  be 
done  by  the  buyer  or  seller,  as  a  condition 
precedent  or  concurrent,  upon  which  the 
passing  of  the  property  in  the  goods  depend- 
ed. When  there  is  such  a  condition,  and  it 
is  unperformed,  the  title,  of  course,  will  nbt 
pass,  even  though  the  goods  may  have  been 
left  in  the  possession  of  the  buyer ;  and  this 
is  according  to  the  third  rule  of  Mr.  Ben- 
jamin in  his  Treatise  on  Sales,  818,  as  ex- 
plained in  Hughes  v.  Knott,  188  N.  G.  at 
page  110,  50  S.  E.  586.  The  buyers  had  the 
goods  and  were  ready  to  pay  the  price.  This 
but  exhibits  more  clearly  the  mistake  in 
seizing  the  goods  which  belonged  to  the  de- 
fendants, and  which  the  receiver  had  no  right 
to  take  and  the  court  no  power  to  order 
them  into  his  possession.  His  plain  and  only 
remedy  was  to  sue  for  the  price,  and  in  do- 
ing so  he  perhaps  might  have  attached  the 
goods,  as  defendants  were  nonresidents ;  but 
this  he  did  not  do,  and  one  cannot  gain 
possession  of  property  belonging  to  anoth- 
er than  the  debtor,  and  apply  it  or  its  pro- 
ceeds to  the  satisfaction  of  a  debt  due  by 
the  latter,  who  was  the  former  owner ;  there 
being  no  fraud  alleged  or  shown  in  the  pas- 
sage of  the  title.  Smith  v.  Young,  109  N.  G. 
224,  13  S.  E.  735.  It  may  also  be  said  that 
by  seizing  the  goods  he  left  the  matter  open 
to  the  defendants  to  accept  it,  if  so  minded, 
as  an  act  of  rescission,  and  the  defendants 
did  so  treat  it  by  refusing  to  complete  the 
execution  of  the  contract  It  can  made  no 
difference  what  plaintiff's  inotive  was  in  seiz- 
ing the  property  of  the  defendants,  for  his 
motive,  however  good  or  commendable^  can- 


not change  the  legal  quality  of  his  act.  Un- 
der certain  circumstances  not  now  presented, 
it  could  affect  only  the  damages  (38  Gyc.  1002 
and  lOGS),  and  the  tender  of  the  goods  like- 
wise could  only  go  in  mitigation  of  damages, 
if  there  was  a  legal  tender  at  all  (Ward  v. 
Moflltt,  88  Mo.  App.  395). 

[5-7]  We  will  now  consider  the  case  upon 
the  assumption  that  there  was  no  vesting  of 
the  title  to  the  goods  in  the  defendants,  but 
that  the  contract  had  not  passed  out  of  its 
executory  stage,  as  the  parties  have  dealt 
with  it  on  this  assumption  in  their  briefs  and 
the  argument  before  us,  and  have  devoted  a 
large  part  of  their  attention  and  discussion 
to  that  feature  of  the  case.    The  judge  finds 
as  facts  that  while  the  defendants  were  in 
Baltimore  preparing  to  pay  the  price  of  the 
goods,   for  the  purpose  of  its  distribution 
among  creditors,  the  receiver  was  appointed 
and  took  possession  of  them,  without  any 
notice  to  the  defendants,  and  the  latter  did 
not  acquire  any  knowledge  of  it,  nor  were 
they  in  any  way  notified  of  the  receivership 
until  September  4,  1918^  when  they  at  once 
repudiated  the  contract  and  refused  longer 
to  be  bound  by  It    He  also  finds  that  what 
was  done  tended  to  discredit  the  business  of 
a  going  concern,  and  would  give  to  the  prop- 
erty the  reputation  of  a  bankrupt  stock  of 
goods,  and  impair  the  good  will  and  dimin- 
ish the  value  of  the  stock  as  one  to  be  there- 
after sold  in  the  retail  trade,  which  was  the 
understanding  and  purpose  of  the  parties  in 
making  the  contract;  that  is,  that  the  goods 
were  bought  from  a  going  concern  to  be  sold 
by  defendants,  in  continuation  of  the  busi- 
ness at  the  same  stand,  as  an  active^  solvent 
concern,  with  the  advantage  of  the  good  will 
of  the  seller.    The  tender  of  the  goods  was 
not  made,  or  ordered  to  be  made,  until  sev- 
eral days  after  the  defendants  bad  repudiat- 
ed the  contract ;  and  it  also  appears  that  the 
'*bulk  sales"  statute,  before  dted,  was  not 
complied  with,  though  plaintiff  contends  that 
a  receiver  could  waive  compliance  with  the 
statute  and  pass  a  good  title,  as  against  cred- 
itors, to  the  defendants.    We  are  of  the  opin- 
ion that  he  could  not,  as  at  the  time  the 
defendants  refused  to  comply  with  the  con- 
tract and  before  the  plaintiff  was  author- 
ized to  tender  the  goods,  all  of  the  creditors 
had  not  waived  objection  to  the  sale,  and 
the  conditions  set  forth  in  the  statute  had 
not  been  performed.     The  judge  expressly 
finds  as  a  fact  that  before  the  appointment 
of  plaintiff  as  temporary  receiver  no  creditor 
had  consented  to  the  sale  to  defendants  ex- 
cept the  Baltimore  Bargain  House,  and  after 
he  was  appointed  there  was  no  objection  to 
the  sale  except  by  two  as  to  the  payment 
of   the   price   in   Baltimore  instead   of   in 
Raleigh.    This  is  not  what  the  law  required. 
The  finding  means,  at  most  that  there  was 
merely  an  undisclosed  purpose  not  to  dis- 
approve, and  no  formal  and  express  waiyer 
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of  objection,  as  there  should  have  been.  Re- 
visal,  (  964a,  declares  that  a  bulk  stock  sale 
shall  be  prima  facie  fraudulent  and  void, 
unUiss  certain  things  are  done  by  the  seller, 
and  these  conditions  precedent  confessedly 
were  not  compiled  with,  as  we  have  said. 
The  buyers  were  not  required  to  rely  upon 
the  unexpressed  Intentions  of  the  creditors, 
but  were  entitled  to  a  positive  waiver  of 
these  requirements,  one  upon  which  defend- 
ants could  safely  rely,  if  that  would  have 
been  sufficient  But  the  plaintiff  contends 
that  the  statute  does  not  apply  to  receivers. 
That  part  of  It  reads: 

"Nothing  herein  shall  prevent  voluntary  as- 
signments or  deeds  of  trust  for  the  benefit  of 
creditors  as  now  allowed  by  law,  or  apply  to 
$ale$  by  executors,  administrators,  receivers  or 
assignees  under  voluntary  assignments  for  the 
benefit  of  creditors,  trustees  in  bankruptcy,  or 
by  any  public  ofilcers  under  judicial  process." 
(Italics  ours.) 

It  is  manifest  that  the  exceptions  named 
in  the  section  are  restricted  to  sales  made 
by  those  persons  or  officers.  This  sale  was 
not  made  by  the  plaintiff,  but  by  the  De- 
partment Store,  before  he  was  ever  appoint- 
ed, and  is  not  exempted  by  that  clause.  The 
sale  could  then  have  been  avoided  by  any 
one  creditor,  and  therefore  it  was  not,  at  the 
time  the  defendants  repudiated  it,  a  valid 
contract,  or  such  a  one  as  required  them  to 
accept  a  tender  of  the  goods  or  to  pay  the 
price.  Besides,  at  the  time  of  the  tender, 
the  value  of  the  goods  and  the  good  will, 
which  clearly  passed,  and  was  clearly  in- 
tended by  the  parties  to  pass,  by  the  trans- 
actions, to  the  defendant,  were  so  impaired 
— ^and  by  the  conduct  of  the  creditors  in 
bringing  suit,  having  a  receiver  appointed 
and  seizing  the  goods — that,  even  if  other- 
wise bound  by  the  contract,  the  defendants 
had  a.  right  to  refuse  the  tender  and  psr^ 
formance  of  the  contract  6  R.  C.  U  H  380^ 
381 ;  13  Ck)rpus  Juris,  {{  721,  724,  733 ;  9  Cyc. 
631;  aark  on  Contracts  (2d  Ed.)  pp.  474, 
475,  476,  479.  The  court  finds  that  "the  good 
will  of  the  going  concern  was  a  valuable 
asset  and  a  material  inducement  to  and 
consideration  of  the  contract"  Plaintiff  in- 
sists that  the  destruction  must  be  of  all  or 
a  material  part  of  the  property,  and  that 
depredation  must  be  substantial,  in  order 
to  give  the  purchaser  the  right  to  rescind. 
We  think  this  was  the  case,  even  regardless 
of  the  special  findings.  Our  common  sense, 
observation,  and  experience  teach  us  that 
much.  It  does  not  require  technical  knowl- 
edge or  skill  for  that  purpose.  The  conduct 
of  the  creditors,  acting  through  the  court 
and  the  receiver,  was  bound  to  seriously  im- 
pair the  benefits  to  be  derived  from  the  oon- 
.  tract,  including  the  good  will,  and  was  well 
calculated  to  entirely  defeat  its  object  and 
.  purpose,  as  understood  by  the  parties.    As  to 


the  ''good  will,"  which  evidently  passed,  as  it 
was  a  general  sale  of  the  Store's  assets,  we 
may  accept  plaintiff's  definition  of  it  as  being 
"the  probability  that  former  customers  will 
resort  to  the  old  stand,"  and  we  still  think  it 
was  a  thing  of  value.  Bloom  v.  Home  Ins. 
Agency,  91  Ark.  367,  121  S.  W.  293,  cited  by 
plaintiff.  But  the  latter's  counsel  contended 
that  Impairment  of  the  good  will  was  not  suf- 
ficient ground  for  a  rescission  of  the  contract 
or  its  nonperformance.  Granting  this  to  be 
true,  for  the  sake  of  argument  the  virtual 
destruction  of  the  good  will  and  the  property, 
by  its  complete  and  wrongful  appropriation, 
must  surely  be  sufficient  Again,  we  say 
that  the  plaintiff  pursued  the  wrong  course, 
for  which  the  defendants  are  not  responsible 
and  should  not  be  made  to  suffer.  The  cred- 
itors, through  the  plaintiff,  will  not  be  heard 
to  assert  that  the  good  will  was  of  no  value 
when  it  was  their  own  fault  that  it  was 
rendered  valueless.  If  they  had  not  inter- 
fered, and  prevented  a  complete  execution 
of  the  contract  it  would  have  been  of  value 
to  defendants  in  the  further  prosecution  of 
the  business  of  the  Store,  which  was  a  going 
concern,  at  the  old  stand.  Everything  that 
the  plaintiff  claims  that  defendants  should 
have  done,  or  should  have  proved,  was  pre- 
vented from  being  done,  or  being  proved,  by 
the  creditors'  own  fault.  That  no  man 
should  be  permitted  to  take  advantage  of 
his  own  wrong  is  not  only  a  principle  of  the 
common  law,  but  a  maxim  of  general  juris- 
prudence, which  Is  well  recognized  and  es- 
tablished. It  is  based  on  elementary  prin- 
ciples, and  is  applied  both  In  courts  of  law 
and  of  equity,  the  reasonableness  and  ne- 
cessity of  the  rule  being  manifest  It  Is  of 
such  general  application  that  it  admits  of 
illustration  from  every  branch  of  legal  proce- 
dure, and  is  one  of  the  basic  principles  which 
eovem  this  case.  Broom's  Legal  Bifoxims  (6th 
Am.  Ed.)  p.  212,  star  p.  275,  and  cases.  It 
applies  even  though  the  actual  wrong  was 
unconsciously  committed,  which  we  have  no 
doubt  was  the  case  here. 

We  need  not  discuss  the  point  as  to  the 
retention  of  the  lease  by  the  defendants. 
The  Department  Store  is  well  rid  of  it  It 
would  have  been  a  burden  and  incumbrance 
if  it  had  kept  It,  and  there  is  not  the  slight- 
est prospect  of  its  ever  needing  It  As  we 
have  said,  it  is  a  reco^ized  principle  in  the 
law  that  a  party  cannot  take  any  advantage 
from  his  own  wrong.  The  creditors,  by  the 
receiver,  have  brought  this  unfortunate  sit- 
uation upon  themselves,  and  must  abide  the 
consequences.  If  they  had  sought  the  rem- 
edy in  an  action  for  the  price,  defendants 
being  fully  solvent  according  to  their  own 
estimate  of  them,  there  would  have  been  no 
ground  of  complaint.  They  have  the  stock 
of  goods,  and  have  lost  the  good  will,  and 
the  lease,  if  of  any  tangible  value,  by  their 
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own  act,  and  by  no  fault  of  plaintiflb,  wbo 
are  not. parties  to  the  other  action. 

We  have  not  yet  understood  why  a  tender 
was  at  all  necessary,  as  the  goods  were  al- 
ready in  the  possession-  of  the  defendants. 
Why  take  them  out  of  their  possession  In 
order  to  put  them  back  again?  The  more 
clearly  the  facts  of  this  case  are  revealed 
to  us,  the  more  apparent  it  seems  that  the 
only  remedy  of  the  plaintiff,  and,  too,  an 
effective  one,  was  by  a  simple  action  to  re- 
cover the  price  of  the  goods.  If  this  had 
been  brought,  there  would  have  been  no  con- 
fusion, difficulty,  or  delay,  as  defendants,  it 
now  appears,  were  willing  to  pay  in  Raleigh, 
though  we  do  not  think  they  were  legally 
required  to  pay  the  price  there.  If  some  of 
the  creditors  wanted  it  paid  in  Raleigh,  why 
could  not  the  seller  and  buyer  agree,  just 
as  well,  for  their  convenience,  or  for  any 
other  good  reason  they  had,  that  it  should 
be  paid  in  Baltimore?  We  perceive  no  prac- 
tical difference  It  would  make  If  it  were 
paid  In  one  place  rather  than  the  other. 
Proper  provision.  It  seems,  had  been  made 
for  Its  distribution  by  a  solvent  concern  and 
with  adequate  protection  to  the  rights  of  the 
creditors. 

Our  decision  upon  these,  the  material  ques- 
tions in  the  case,  renders  it  unnecessary  to 
consider  the  remaining  and  very  numerous 
exceptions.  We  think,  though,  that,  as  the 
stock  of  goods  was  sold  to  the  defendants 
much  below  cost,  and  by  the  receiver  nearly 
$3,000  less  than  the  defendants  gave  for  it, 
tt  was  some  evidence  of  a  loss  in  value,  and 
even  of  a  great  depreciation. 

The  rulings,  and  final  decision,  of  the 
court  were  In  all  respects  correct. 

Affirmed. 

(177  N.  C.  158) 

DAWSON  V.  WOOD.    (No.  220.) 

(Supreme  Court  of  North  Carolina.     March  5, 

1919.) 

1.  Revaindebs      ^=»16  —  Contingent  Re- 
Main  debs— Sals    OF    PBOPEBTT— CONSTITU- 

TioNAUTT  or  "Statute. 
Laws  1903,  c.  99  (Pell's  Revisal  1908,  | 
1590),  as  amended  by  Laws  1905,  c.  548,  and 
Acts  1907,  cc.  956,  980,  providing  that  property 
in  which  there  is  a  vested  interest,  with  contia- 
gent  remainder  over  to  persons  not  in  being,  or 
to  others  only  upon  happening  of  contlDgency, 
may  be  sold  and  proceeds  reinvested  by  order  of 
court  after  action  in  which  service  is  obtained 
upon  Bucb  contingent  remaindermen  by  appoint- 
ment of  guardian  ad  litem  to  represent  tbem, 
hM  constitutional;  the  fund  being  impressed 
with  contingencies  and  limitations  imposed  on 
original  property. 

2.   JnnoMENT    ^=»719  —    ClONCIiUSIVENESS   — 

Matters  Involved  in  Issues. 
An  adversary   judgment  will  usually  con- 
clude the  parties  as  to  all  matters  involved  in 
the  issue  as  stated  and  defined  in  the  pleadings. 


8.  Judgment  ^=»747(%)  ~~  CoNCLusrvENESS 
—Interest  in  Pbopebtt. 
Judgment  adjudging  plaintifiTs  interest  in 
property  as  that  of  a  life  tenant  was  conclu- 
sive as  to  plaintiff's  interest  in  such  property 
in  her  subsequent  action  for  sale  of  the  prop- 
erty. 

4.  Judgment   ^=»747(%)  —  Conclusiveness 
—Sale  of  Pbopebty. 

Judgment,  denying  order  of  sale  of  proper- 
ty in  life  tenant's  action  therefor  in  which  sale 
was  opposed  by  defendants  required  to  be  made 
parties,  and  where  property  was  valued  at  from 
$15,000  to  $18,000,  did  not  preclude  sale  in 
subsequent  action,  where  there  was  no  opposi- 
tion and  a  responsible  bid  of  $33,000  made  for 
the  property^ 

5.  Life  Estates   ^=s>27(1)->Sals  of  Pbopeb- 

tt—Desibabiutt  OF  Sale. 

Where  property  valued  at  $33,000  was  inade- 
quately improved,  was  situated  in  progressive 
business  town  with  ever-increasing  taxes  and 
assessments  against  it,  and  yielded  return  of 
only  $200  per  year,  t*ourt  properly  decreed  sale 
in  life  tenant's  action  therefor  under  Revisal 
1905,  §  1590. 

6.  LriFE  E2STATES    ^=s>27(l)— Sale  OF  Pbopeb- 
TY— Statute. 

Revisal  1906,  |  1590,  providing  for  sale  of 
property  in  which  there  is  a  vested  estate  with 
contingent  remainder  "if  the  interest  of  all 
parties  would  be  materially  enhanced  by  it," 
does  not  require  life  tenant  to  acquiesce  and 
suffer  under  such  condition,  where  the  entire 
income  is  absorbed  by  current  costs  and  charges 
and  for  the  benefit  of  contingent  remaindermen 
alone,  but  question  should  be  considered  and 
determined  with  some  sense  of  proportion,  and 
in  fair  and  reasonable  adjustment  of  all  parties 
interested. 

7.  Life  Estates   ^s»27(3)— Sale  of  Propeb- 
TT—PuBCHASEB— Rights  of  Pubchaseb. 

Where  property  is  sold  by  order  of  court  in 
life  tenant's  action  therefor  under  Revisal  1905, 
{1590,  purchaser's  titie  is  not  affected  by  pro- 
visions of  decree  as  to  apportionment  of  interest 
on  proceeds. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Allen,  Judge. 

Controversy  without  action  by  John  Q, 
Dawson,  commissioner,  against  D.  E.  Wood. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Plaintiir,  under  a  decree  of  the  court,  in  a 
cause  duly  constituted,  of  Laura  A.  Miller 
et  aL  V.  Julia  B.  Faulkner  et  al.,  and  as  com- 
missioner in  the  cause,  having  contracted  to 
sell  the  land,  the  subject-matter  of  said  suit, 
to  defendant,  D.  E  Wood,  at  the  price  of 
$33,000,  and  the  payment  of  certain  assess- 
ments for  paving,  etc.,  which  said  sale  was. 
fully  approved,  etc.,  the  said  purchaser,  on 
demand  made,,  declines  to  take  the  property 
or  comply  with  the  terms  of  t^e  bargain, 
claiming   that  the  commissioner  is  not-  in 
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a  position  to  make  a  yalid  title.  On  the 
case  presented,  the  court,  being  of  opinion 
that  the  title  offered  was  a  good  one,  entered 
Judgment  for  recovery  of  purchase  price  and 
the  delivery  of  the  deed  on  payment  of  same 
or  compliance  with  the  terms  of  the  decree. 
From  this  Judgment,  the  defendant  appealed. 

Rouse  &  Rouse,  of  Klnston,  for  appellant 
Dawson,  Manning  &  Wallace,  of  Klnston, 
for  appellee. 

HOKE,  J.  From  the  facts  properly  pre- 
sented It  appears: 

That  the  real  estate  in  question  belonged 
to  one  Richard  F.  Green,  who  has  died,  mak- 
ing disposition  of  the  same  by  his  last  will 
and  testament,  as  follows: 

"Item  IV.  I  give  and  bequeath  to  my  wife, 
Eliza  B.  Green,  my  house  and  lot  in  the  town 
of  Klnston,  N.  0.,  in  which  I  now  reside,  to  go 
with  all  my  household  and  kitchen  furniture  and 
all  other  improvements  thereto  belonging,  to 
have  and  to  hold  during  her  natural  life  and, 
at  her  death,  to  go  to  my  daughter,  Laura  A. 
Green,  to  have  and  to  hold  during  her  natural 
life  and,  at  her  death,  to  her  nearest  blood  rela- 
tive." 

(2)  That  the  wife,  Eliza  B.  Green,  is  dead, 
and  Laura  A.  Miller,  having  married,  Is  the 
Laura  A.  Green  referred  to  in  the  aforesaid 
devise,  and  that  Julia  B.  Faulkner  and 
Laura  A«  Harding  were,  at  the  time  of  the 
proceedings  instituted,  under  which  the 
present  sale  was  had,  and  are  now,  the  near- 
est of  kin  of  said  Laura  A.  Miller,  and  the 
former  has  ^x  children  now  living,  one  of 
whom  is  a  minor,  and  the  latter  also  has  now 
living  children  and  grandchildren,  resident 
and  nonresident,  and  most  of  whom  are 
minors. 

(3)  That  the  present  life  tenant,  Laura  A. 
Miller,  in  May,  1918,  Instituted  an  action  to 
sell  said  property  for  reinvestment,  under 
section  1590  of  the  Revlsal,  making  the 
present  nearest  blood  relations,  Julia  B. 
Faulkner  and  Laura  A.  Harding,  parties 
defendant,  and,  in  same  proceedings,  it  was 
made  to  appear,  by  averment  and  otherwise, 
that  this  was  a  desirable,  valuable  lot  In  the 
business  section  of  Klnston,  N.  C,  subject 
to  tbe  taxes  and  assessments  usually  Imposed 
on  such  property.  **That  the  lot  yields  very 
little  Income,  and  is  burdensome.  That  the 
buildings  situated  upon  it  are  very  old,  have 
become  in  a  bad  and  dilapidated  condition, 
which  are  yearly  growing  worse,  to  the  end 
that  the  said  structures  will  soon  be  value- 
less, and  are,  in  fact,  at  this  time  In  a  dam- 
aging condition,  and  the  income  yielded  by 
the  said  property  does  not  exceed  ^200  per 
year.  That  on  account  of  the  condition  of 
the  title  to  the  said  lot  of  land  as  above  set 
forth,  no  one  feels  Justified  in  improving  the 
structures  situated  upon  said  land,  whidi 
consist  only  of  a  dwelling  house  and  a  small 


outhouse,  nor  do  they  feel  Justified  in  placing 
new  buildings  upon  the  said  lot  of.  land« 
to  the  end  that  the  revenue  from  the  said  lot 
may  be  increased,  for  the  reason  that  if  any 
one  should  make  exx)ehditures  in  the  improve- 
ment of  the  said  lot  it  might,  by  reason  ot 
the  condition  of  the  said  title,  result  in  a 
loss  to  them  of  any  amount  which  they  might 
expend,"  and  praying  for  a  sale  of  same  for 
reinvestment,  provided  as  much  as  $30,000 
could  be  obtained  therefor,  with  a  cash  pay- 
ment thereon  of  $5,000. 

The  next  of  kin  having  accepted  service  did 
not  answer  the  averments  of  the  petition 
showing  the  necessity  of  sale,  and  made  no  re- 
sistance to  the  application.  It  was  thereupon 
adjudged  that  J.  G.  Dawson,  as  commissioner 
in  the  cause,  make  inquiry  as  to  the  value, 
and  obtain  and  submit  bids  for  the  property 
considered  adequate  and  desirable;  and  it 
was  furthermore  adjudged,  after  due  inquiry: 
That  Y.  T.  Ormond  be,  and  he  was,  appoint- 
ed guardian  ad  litem  in  said  action,  "to 
represent  In  same,  as  contemplated  by  law, 
any  persons  under  disabilities  and  any  per- 
son not  now  in  being  or  whose  names  and 
residences  are  not  known,  or  who  may,  in 
any  contingency,  become  Interested  in  said 
land";  and,  summons  having  been  duly  Is- 
sued, said  guardian  voluntarily  appeared  in 
the  cause,  waiving  service,  etc.,  and  accept- 
ing appointment  as  such  guardian.  That, 
at  the  January  term,  1919,  of  superior  court 
of  Lenoir  county,  the  said  commissioner 
made  his  report,  submitting  that,  after  full 
advertisement  and  due  inquiry,  the  present 
defendant,  D.  E.  Wood,  had  bid  for  the  prop- 
erty $33,000,  of  which  $15,000  was  to  be 
paid  in  cash  and  the  remainder  with  bond 
payable  on  or  before  10  years,  with  interest 
and  properly  secured.  The  bid  and  security 
offered  was  set  forth  in  the  report,  and  the 
said  bidder  also  agreed  to  pay  eight-tenths 
of  the  amounts  now  due  for  paving  assess- 
ments against  the  property  aggregating 
$750.65.  The  commissioner  further  reported 
that  the  price  offered  was  the  reasonable 
worth  of  the  land,  that  it  was  the  best  price 
possible  to  obtain  for  it,  and  that  the  inter- 
est of  all  the  parties  would  be  materially 
enhanced  by  a  sale  at  the  amount  stated, 
and  recommended  that  the  sale  be  made  on 
the  terms  proposed.  And  the  guardian  ad 
litem,  appointed  after  due  Inquiry,  answered 
under  oath,  and  admitted  that  the  price 
offered  was  fair  and  reasonable  worth  of  the 
property;  "that  the  interest  of  all  the  par- 
ties on  said  proceedings  required  that  the 
land  should  be  sold,  and  same  would  be 
greatly  enhanced  in  value  by  the  sale  to  D. 
E.  Wood  at  the  price  and  on  the  terms  stipu- 
lated." It  was  further  made  to  appear  that 
heretofore,  in  1913,  this  present  plaintiff  had 
Ifistituted  an  action  against  the  defendants, 
Julia  B.  Faulkner  and  Laura  A.  Harding, 
then  and  now  the  nearest  of  kin,  seeking  a 
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sale  of  this  property  on  allegatioii  that  she  [ 
was  absolute  owner  In  fee  under  the  terms 
of  her  father's  will,  and,  if  otherwise,  ask- 
ing for  a  sale  for  reinvestment  under  the 
statute.  In  that  case,  entitled  Miller  v. 
Harding,  reported  in  167  N.  C.  53,  83  S.  B. 
25,  there  was  Judgment  holding  that  plaintiff 
liad  only  a  life  estate  in  the  property,  and 
that  the  right  to  a  present  sale  had  not 
been  shown.  In  this  jurisdiction  and  on 
the  facts  thus  presented,  the  courts  have 
not  had  the  inherent  power  to  decree  a  sale 
of  property  and  pass  a  valid  title  to  the  pur- 
chaser, the  remainder  here  being  limited 
on  a  contingency  that  would  prevent  the 
ascertainment  of  the  ultimate  takers  or  any 
of  them  till  the  death  of  the  life  tenant 
Hodges  V.  Lipscombe,  128  N.  O.  57,  38  S.  B. 
281;  Aydlett  v.  Pendleton,  111  N.  G.  28,  10 
S.  B.  8,  32  Am.  St  Rep.  776;  Williams  v. 
Hassell,  74  N.  O.  434;  Watson  v.  Watson,  56 
N.  C.  401.  In  other  states,  and  gen- 
erally, the  power  in  question  has  been  more 
broadly  exercised.  See  Bolfll  v.  Fisher,  3 
Rich.  BKi.  p.  1;  Baylor's  Lessee  v.  Dejar- 
nette,  54  Va.  (13  Grat.)  152;  Ruggles  v.  Tyson, 
1()4  Wis.  500.  79  N.  W.  766,  81  N.  W.  367. 
48  Lw  R.  A.  809.  and  like  cases.  And  to  re- 
move the  restrictions  prevailing  under  our 
decisions  and  with  a  view  of  unfettering 
these  estates  to  the  end  that  the  property 
might  be  more  profitably  employed,  the  Gen- 
eral Assembly  of  1903  (chapter  99;  Pell's 
Revisal,  |  1590)  passed  a  statute  conferring 
on  the  courts  the  power  to  order  a  sale  and 
transfer  of  the  title  in  all  cases  where  there 
was  "a  vested  interest  in  real  estate  and  a 
contingent  remainder  over  to  jwrsons  who  are 
not  in  being,  or  when  the  contingency  has 
not  yet  happened  whidi  shall  determine  who 
the  remaindermen  are."  That  the  proceed- 
ings could  be  instituted  by  any  person  having 
a  vested  interest  in  the  land  and  all  per- 
sons in  esse  who  are  interested  shall  be  made 
parties  defendant  and  served  with  a  sum- 
mons and  "where  the  remainder  will  or  may 
go  to  minors  or  persons  under  disabilities 
or  to  persons  not  in  being  and  whose  names 
and  residences  are  not  Imown  and  who 
may,  in  any  contingency,  become  interested 
in  said  land  but  because  of  such  contingency 
cannot  be  ascertained,  the  Ju<U^  of  the  supe- 
rior court  shall,  after  due  inquiry  of  persons 
who  are  in  no  way  interested  in  or  connected 
with  the  proceedings,  appoint  some  discreet 
person  as  guardian  ad  litem  to  r^resent 
such  remaindermen  upon  whom  summons 
shall  be  served  as  provided  by  law  for 
other  guardians  ad  litem  and  it  shall  be 
the  duty  of  such  guardians  to  defend  such 
actions,  and  when  counsel  is  needed,  to  make 
this  known  to  the  judge,  who  shall  by  order 
give  instructions  as  to  the  employment  of 
counsel  and  the  payment  of  his  fees  and  the 
court  shall,  if  the  interest  of  all  parties 
require  or  would  be  materially  enhanced  by 


it,  order  a  sale  of  such  property  or  any  part 
thereof  for  reinvestment,  either  in  purchas- 
ing or  improving  the  real  estate,  lees  ex- 
pense, etc.,  and  such  newly  acquired  or  Im- 
proved real  estate  shall  be  held  upon  the 
same  contingencies  and  in  like  manner  as 
the  property  ordered  to  be  sold  and  the  court 
may  authorize  the  loaning  of  such  money,  sub- 
ject to  its  approval  until  such  time  when  it 
can  be  invested  in  real  estate." 

In  Laws  1905,  c.  548,  this  reinvestment 
in  realty  was  required  to  be  within  2 
years,  but  such  requirement  was  removed  by 
the  later  Acts  of  1907,  cc.  956,  960,  leav- 
ing the  matter  of  reinvestment  somewhat 
in  the  discretion  of  the  court  but  with  clear 
intimation  that  the  fund  should  be  reinvested 
in  realty  when  an  advantageous  opportunity 
should  be  offered. 

[1]  (Construing  the  statute  as  amended  in 
the  carefully  considered  case  of  Hodges  v. 
Upscombe.  133  N.  O.  199,  45  S.  E.  556,  the 
court  held  that  it  was  only  necessary  to  make 
parties  defendant  those  of  the  contingent  re- 
maindermen who,  on  the  happening  of  the 
contingency,  would  presently  have  an  estate 
in  the  property  at  the  time  of  action  com- 
menced, and,  as  to  others  more  remotely  in- 
terested, they  could  properly  have  their  in- 
terest represented  and  protected  by  a  guard- 
ian ad  litem  as  the  statute  provides.  It 
will  be  noted  that  the  statute  does  not,  either 
in  its  terms  or  purpose,  profess  or  under- 
take to  destroy  the  interest  of  the  contingent 
remaindermen  in  the  property,  but  only 
contemplates  and  provides  for  a  change  of 
investment  and  subject  to  the  right  to  use 
a  reasonable  portion  of  the  amount  for  the 
improvement  of  remainder,  a  case  presented 
in  Smith  V.  Miller,  151  N.  0.  620,  66  S.  B. 
671,  and  approved  when  properly  safeguard- 
ed, it  impresses  upon  the  fund  the  same 
contingencies  and  limitations  as  were  im- 
posed upon  the  original  property.  Ttds 
being  true  and  a  reasonable  provision  being 
made  for  protecting  the  interest  of  the  un- 
ascertained or  more  remote  remaindermen 
by  a  guardian  ad  litem,  carefully  selected 
and  duly  notified,  the  statute  is  undoubtedly 
a  constitutional  enactment,  and  has  been 
approved  In  this  and  other  respects  by  num- 
bers of  decisions  dealing  directly  with  the 
subject  Pendleton  v.  Williams,  175  N.  C. 
248,  95  S.  B.  500;  Smith  v.  Witter.  174 
N.  O.  616,  94  S.  B.  402;  Smith  v.  Miller, 
151  N.  C.  620,  66  S.  E.  671;  Hodges  v. 
liipscombe,  133  N.  C.  199,  45  S.  B.  556; 
Springs  V.  Scott  132  N.  C.  548,  44  S. 
EL  116. 

In  Springs  ▼.  Scott  and  Smith  v.  MiUer, 
supra,  the  constitutionality  of  the  statute 
was  directly  and  fully  considered,  and  in 
Pendleton  v.  Williams,  speaking  to  this 
and  other  features  of  the  act,  the  court  said: 

'^t  is  very  generally  recognized  tliat  statutes 
of  this  kind,  being  no  interference  with  the  es- 
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sential  rights  of  ownership,  bnt  operating  rath- 
er in  addition  to  those  already  possessed  by 
the  owners  of  sudi  estates,  are  well  within  the 
legislative  powers  [citing  Lawson's  Rights  and 
Remedies,  §  8867],  and  the  act  we  are  presently 
considering  has  been  repeatedly '  approved  and 
applied  by  decisions  of  this  court,  the  law  being 
construed  to  authorize  a  sale  of  the  property  or 
the  portion  of  it  affected  by  the  contingent  in- 
terest, and  not  a  sale  of  the  contingent  interest 
separately"~eiting  Smith  v.  Witter,  174  N.  O. 
616^  94  S.-E.  402;  Anderson  y.  Wilkins,  142 
N.  C.  154,  55  S.  B.  272,  9  L.  R.  A.  (N.  S.) 
1145 ;  Springs  v.  Scott,  supra,  snd  other  cases. 

Under  these  authoritative  Interpreta- 
tions and  on  perusal  of  the  record  in  which 
this  decree  of  sale  was  had,  it  will  appear 
that  the  petitioner's  case  comes  clearly  with- 
in the  statutory  provisions.  The  methods' 
required  have  been  carefully  pursued,  the 
Interest  of  the  contingent  remaindermen 
properly  safeguarded,  an  advantageous  sale 
has  been  effected,  and  we  must  concur  in 
the  view  of  his  honor  below  that  the  present 
plaintiff,  as  commissioner,  is  in  a  position 
to  offer  a  good  title,  and  the  contract  of  the 
purchaser  must  be  complied  with. 

This  being  virtually  an  independent  action 
by  the  commissioner  to  collect  the  purchase 
money,  there  is  doubt  if  any  of  the  objections 
urged  against  the  validity  of  the  sale  are 
available  to  defendant  while  the  decree  in 
the  principal  suit  remains  unchallenged, 
either  by  appeal  or  motion  in  the  cause. 
There  seems  to  be  nothing  Jurisdictional  in 
these  objections,  but,  if  the  contrary  be  con- 
ceded, we  are  of  opinion  that  none  of  them 
can  be  sustained.  It  was  chiefly  urged 
that  the  petitioner  in  the  principal  proceed- 
ings is  barred  of  his  right  to  a  sale  for  rein- 
vestment by  reason  of  a  Judgment  denying 
such  right  in  a  former  suit  Instituted  by  her 
for  the  same  purpose  in  1913  and  reported  in 
Miller  v.  Harding,  167  N.  0.  53,  83  S.  E. 
25. 

[2-4]  It  Is  undoubtedly  the  accepted  princi- 
ple here  and  elsewhere  that  an  adversary 
Judgment  will  usually  conclude  the  parties  as 
to  all  matters  involved  in  the  issue  as  stated 
and  defined  in  the  pleadings.  HoUoway  v. 
Dunham,  176  N.  0.  650-552,  97  S.  EX  486,  and 
authorities  cited,  but  an  examination  of  the 
former  case  will  show  that  the  matters  there 
in  issue  were:  First,  whether  the  peti- 
tioner was  the  owner,  as  she  claimed,  of  an 
absolute  fee  simple  in  the  property;  and 
second,  whether,  under  the  facts  and  condi- 
tions as  alleged  and  then  existent,  a  present 
sale  was  expedient  and  for  the  best  interest 
of  all  the  parties  concerned,  a  comparison 
of  the  two'  cases  will  disclose  that,  while 
the  quantity  of  the  petitioner's  estate,  being 
a  question  fixed  in  its  nature,  was  there 
finally  determined  against  het,  on  the  second, 
a  variable  question,  as  to  the  expediency 
of  the  sale^  there  are.  such  pronounced  dif- 
ferences in  the  conditions  i>resented  that  the 


Judgment  in  the  first  case  could  in  no  sense 
be  considered  an  ^tx>ppel  of  record  in  the 
second.  In  the  former,  the  proposition  was 
to  have  a  sale  at  ptdblic  auction  without 
further  inquiry,  and  at  a  suggested  value 
of  $15,000  to  $18,000,  with  the  persons  re- 
quired to  be  made  parties  by  the  statute  in 
active  resistance  to  the  measure^  while  in 
the  instant  case,  on  careful  inquiry,  an  ade- 
quate and  responsible  bill  of  $33,000  is  pre- 
sented for  consideration,  together  with  r^ef 
from  $700  or  $800  of  accumulated  assess- 
ments, and  with  the  proposed  measure  fully 
acquiesced  in  by  all  persons  who  are  proper 
parties  under  the  statute  and  recommended 
by  reliable  officials  of  the  court  who  had  the 
matter  in  special  charge.  On  the  case  as 
now  pres^ited  and  the  question  of  expedi- 
ency, we  must  hold,  as  stated,  that  the  former 
Judgment  denying  a  sale  is  no  bar  to  such  a 
decree  in  the  present  suit  It  Is  further  in- 
sisted that  the  decree  should  not  be  upheld 
for  the  reason  that  no  proper  inquiry  has 
been  shown  as  to  the  necessity  and  expedi- 
ency of  the  present  sale.  As  we  have  hereto- 
fore stated,  we  incline  to  the  opinion  that 
such  an  objection  Is  not  available  in  a  suit 
for  the  purchase  money,  but,  in  any  event, 
it  is  not  open  to  defendant  on  the  facts  of 
this  record,  and  we  are  clearly  of  opinion 
that  full  and  adequate  inquiry  has  been 
shown,  it  appearing  that,  before  decree  made, 
a  conscientious,  capable,  and  diligent  com- 
missioner, both  by  public  advertisement  and 
personal  effort,  has  made  painstaking  in- 
quiry into  the  facts,  and  has  succeeded  in 
presenting  to  the  court  a  bid  of  $33,000, 
$15,000  of  whidi  is  in  cash  and  the  remain- 
der sufficiently  secured;  that  the  desirability 
of  the  sale  at  such  a  price  is  admitted  by 
the  parties  of  record,  induding  a  disinterest- 
ed and  intelligent  guardian  ad  litem,  ap- 
pointed and  acting  In  the  interest  of  the  con- 
tingent remaindermen. 

[5-7]  As  a  matter  of  fact,  with  property  of 
this  value  inadequately  Improved  in  a  pro- 
gressive business  town  with  ever^increaslng 
taxes  and  assessments  against  it,  and  yield- 
ing a  return  of  only  $200,  the  desirability  Of 
a  sale  for  reinvestment  would  seem  to  be  re- 
vealed by  the  objective  facts.  In  providing 
that  a  sale  could  be  made  when  the  interest 
of  aU  parties  would  be  materially  enhanced, 
the  statute  does  not  require  that  a  life  tenant 
should  acquiesce  and  suffer,  under  such 
conditions  where  the  entire  income  Is  ab- 
sorbed by  current  costs  and  charges  and  for 
the  benefit  of  the  contingent  remaindermen 
alone,  but  the  question  should  be  considered 
and  determined  with  some  sense  of  proper^ 
tion  and  in  fair  and  reas<xiable  adjustment 
of  the  rights  of  all  partlea  interested.  Again, 
it  is  objected  that  the  decree  in  the  princi- 
pal case  provides  tluit  the  interest  on  the 
fund  shall  be  paid,  one-half  to  the  life 
tenant  and  one-fourth,  each  to  the  oondn- 
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gent  remaindermen  made  parties  under  the 
statute.  This  might  be  a  good  ground  of 
exception  if  it  were  made  by  the  life  tenant, 
but  if  she  has  seen  proper  to  consent  to  such 
a  disposition  of  the  income,  this  assuredly 
is  no  concern  of  the  purchaser,  nor  could 
it  in  any  way  affect  the  question  of  the  title 
that  is  offered. him.  In  the  recent  case  of 
Pendleton  v.  Williams,  supra,  which  Is  an 
authority  apposite  to  several  of  the  questions 
presented  in  this  appeal,  the  court,  in  re- 
sponse to  a  similar  objection,  said: 

"So  far  as  the  purchaser  is  concerned,  the 
statute  having  given  the  power  of  sale  and  all 
the  parties  in  Interest  being  before  the  court, 
there  is  no  reason  why  a  good  title  cannot  be 
conveyed  to  him,  and  he  is  in  no  way  charged 
with  the  duty  of  seeing  that  the  purchase  mon- 
ey is  properly  distributed.  When  a  purchaser 
has  paid  his  bid  into  court  or  to  the  officers  duly 
authorized  to  receive  it,  he  is  quit  of  all  further 
obligation  concerning  it,  and  as  to  him  the  judg- 
ment must  be  affirmed*'— citing  Wilkinson  v. 
Brinn,  124  N.  O.  723,  32  S.  E,  966.  and  16  R, 
C.  L.,  Title,  Judicial  Sales,  sec.  83. 

■ 

On  the  record,  we  are  of  opinion  that  the 
judgment  directing  the  collection  of  the  pur- 
chase money,  according  to  the  terms  of  sale, 
should  he  affirmed,  and,  on  final  judgment, 
proper  provision  be  made  for  securing  the 
fund  according  to  the  provisions  of  law  and 
the  course  and  practice  of  the  oourt. 

Affirmed. 


(148  Oa.  793) 

ROBINSON  et  al.  v.  PENN  MTJT.  LIFE  INS. 
CO.  et  al.     (No.  848.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1919. 
Rehearing  Denied  Feb.  24,  1919.) 

(SyllaluM  by  the  Court.) 

1.  Appeal  and  Ebbob  ^=s>327(5)  —  Bnx  of 
Exceptions— Pabties. 

The  Penn  Mutual  Life  Insurance  Company, 
holder  of  certain  deeds  to  lands  in  Dougherty 
county,  Ga.,  executed  to  secure  the  payment  of 
money  loaned  by  the  company  to  one  Kimsey, 
brought  proceedings  in  Bibb  county,  Ga.,  for 
the  foreclosure  of  the  instruments,  obtained 
judgment  at  the  ^rst  term  of  the  court,  and  had 
the  execution  levied  on  the  lands  in  Dougherty 
county.  Plaintiffs  in  error  filed  an  equitable 
petition  against  the  insurance  company,  Kim- 
sey, and  the  levying  officer,  setting  up  claim  to 
the  lands  and  seeking  to  enjoin  the  levy,  al* 
lei^ng  that  they  had  been  deceived  and  by  fraud 
induced  to  make  the  deeds  to  Kimsey;  that 
the  deeds  were  infected  with  usury;  that  Klm« 
sey  represented  to  petitioners  that,  if  they  de- 
sired to  have  a  loan  upon  the  lands,  he  could 
negotiate  the  same  for  them,  and  petitioners 
applied  for  the  amount  of  $1,800;  that  they 
executed  warranty  deeds  to  Kimsey,  but  did 
not  know  the  nature  of  the  instruments,  and 


thought  they  were  making  manual  delivery  of 
certain  papers;  that  Elimsey  gave  bonds  to  re- 
convey  the  lands  to  petitioners;  that  Kimsey 
borrowed  $2,500  from  the  insurance  company, 
but  petitioners  received  only  about  $150  from 
the  ientire  transaction,  which  they  are  ready 
and  willing  to  pay  into  the  court.  The  petition 
contained,  among  others,  the  prayer  that  the 
deeds  from  plaintiffs  in  error  to  Kimsey,  and 
from  the  latter  to  the  insurance  company  be 
declared  void  and  ordered  canceled,  and  there 
was  also  a  prayer  for  general  relief.  Upon 
the  trial  of  the  case  the  court  directed  a  ver- 
dict in  favor  of  the  defendant,  the  insurance 
company,  against  the  petitioners,  but  in  favor 
of  the  petitioners  against  Kimsey  "as  to  the 
excess  of  the  fund  after  payment  of  the  in- 
surance company's  fi.  tti"  A  decree  in  accord- 
ance with  this  was  directed.  A  motion  for  new 
trial  was  made  by  the  petitioners,,  which  was 
overruled,  and  that  judgment  was  brought  here 
for'  review.  Held^  that  Kimsey  was  a  neces- 
sary party  to  the  bill  of  exceptions. 

2.  Exceptions,  Bill  of  ^ss»58(1)--Pbbsonal 
Sebvice—Sebyics  on  Attobnet. 
Kimsey  did  not  reside  in  Dougherty  coun- 
ty, but  in  Habersham  county,  Ga.  He  was  not 
made  a  party  to  the  biU  of  exceptions  express- 
ly, and  the  only  service  upon  him  was  made  by 
the  sheriff  by  leaving  a  copy  of  the  bill  of  ex- 
ceptions at  EHm  Bey's  residence.  The  entry  of 
service  contained  no  recital  that  Kimsey  was 
absent  from  the  county.  Kimsey  was  a  party 
to  the  proceedings  and  appeared  for  himself  as 
attorney  at  law,  as  is  shown  by  the  record. 
Held,  that  the  service  of  the  bill  of  exceptions 
was  insufficient.  It  was  not  good  as  service 
upon  Kimsey  as  a  party;  for  that  must  be  per- 
sonal. It  was  not  good  as  service  upon  him  as 
attorney,  for  it  did  not  show  that  he  was  ab- 
sent from  the  county  of  his  residence,  and  It 
is  only  in  case  th^  attorney  is  absent  there- 
from that  service  upon  Mm  can  be  perfected  by 
leaving  a  copy  at  his  residence.  Civ.  Code 
1910,  I  6160;  Anderson  v.  Albany,  etc.,  Ry. 
Co.,  123  Ga.  318,  51  S.  E.  342;  Lyons  v.  Win- 
ter, 129  Ga.  416,  59  S.  E.  270;  Akerman  v. 
Neel,  70  Ga.  728.  The  motion  to  dismiss  the 
writ  of  error  must  be  sustained. 

Error  from  Superior  Court,  Dougherty 
County;   W.  M.  Harrell,  Judge. 

Suit  in  equity  by  Bob  Robinson  and  others 
against  the  Penn  Mutual  life  Insurance  Com- 
pany, one  Kimsey  and  others.  Decree  for 
defendant  Insurance  Company  against  peti- 
tioners, and  in  favor  of  petitioners  against 
defendant  Kimsey,  motion  for  new  trial  over- 
ruled, and  plaintiffs  bring  error.  Writ  of 
error  dismissed. 

Mllner  &  Farkas,  of  Albany,  for  plaintiffs 
in  error. 

West  &  Dasher,  of  Macon,  R.  J.  Bacon, 
of  Albany,  and  Willis  H.  Kimsey,  of  Corne- 
lia, for  defendants  In  error. 

BECK,  P.  J.  WriJt  of  error  dismissed.  All 
the  Justices  concur. 


dts»For  other  cases  see  same  topic  and  KBY-NUMBflR  in  all  Key-Numbered  Digests  and  ladsxee 
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(148  Go.  766) 

MAYOR  and  ALDERMEN  of  CITY  OF  SA- 
VANNAH V.  WADE. 

WADB  ▼.  MAYOR  AND  ALDERMEN  OF 
CITY  OF  SAVANNAH. 

(Nos.  976,  977.)  - 

(Supreme  Court  of  Georgia.     Feb.   13,  1919. 
Rehearing  Denied  Feb.  24,  1919.) 

(Syllahiu  hy  the  Court,) 

1.  ExECUTiGN    ^=s>167— Afetdavit    or    lUJC- 
GALiTT— Amen  dmsnt. 

"Affidavita  of  illegality  are,  upon  motion  and 
leave  of  court,  amendable  instanter  by  the  in- 
sertion of  new  and  independent  grounds:  Pro- 
vided, the  defendant  will  swear  that  he  did  not 
know  of  Buch  grounds  when  the  original  affida- 
vit was  filed."  Civil  Code  1910,  §  5704.  The 
defendant  in  execution  will  not  be  permitted'  to 
amend  his  affidavit  of  illegality  by  the  addition 
of  new  and  independent  grounds,  whether  of 
fact  or  of  law,  thereto  for  causes  which  existed 
and  were  known,  or  in  the  exercise  of  reasona- 
ble diligence  might  have  been  known,  at  the 
time  of  the  filing  of  the  original  affidavit.  Bak- 
er V.  Smith,  91  Ga.  142,  16  S.  E.  967  (2).  An 
amendment  which  does  not  add  a  new  and  inde- 
pendent ground  of  illegality,  but  which  merely 
amplifies  or  amends  a  ground  in  the  original 
affidavit,  need  not  be  sworn  to. 

2w  EviDEiTOB  ^=s>65  —  Pbesumptioiv  —  Ques- 
tions or  Law— Knowledqe. 

Applying  the  foregoing  principles,  the 
amendment  to  the  affidavit  of  illegality  in  this 
case  added  new  and  independent  grounds;  and 
such  new  and  independent  grounds  not  having 
been  verified  as  required  by  the  statute,  the 
court  erred  in  allowing  the  same  over  timely  ob- 
jection, and  in  refusing  to  strike  the  same  upon 
demurrer.  In  so  far  as  the  amendment  raised 
only  questions  of  law,  the  defendant  in  execu- 
tion was  conclusively  presumed  to  have  had, 
knowledge  of  these  grounds  at  the  time  of  the 
filing  of  his  original  affidavit,  and  the  court  did 
not  err  in  refusing  to  allow  the  same. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrlm,  Judge. 

Suit  by  Mayor  and  Aldermen  of  City  of 
Savannah  against  W.  H.  Wade.  Amend- 
ment to  defendant's  afladavit  of  illegality  al- 
lowed in  part  and  disallowed  in  part,  and 
plaintiff  excepts  and  brings  error,  and  de- 
fendant takes  a  cross-bill  of  exceptions.  Re- 
versed on  main  bill  of  exceptions,  and  afilrm- 
ed  on  cross-bilL 

Robt  J.  Travis  and  David  S.  Atkinson, 
both  of  Savannah,  for  plaintiff  in  error. 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed  on  the 
main  bill  of  exceptions,  and  affirmed  on  the 
cross-bill. 

All  the  Justices  concur,  except  ATKIN- 
SON, J.,  disqualified. 


(148  Ga.  687) 

VOLUNTEER  STATE  LIFE  INS.  CO.  T. 

SPRATLINO. 

SPRATLING  V.  VOLUNTEER  STATE  LIFE 

INS.  CO. 

(No.  905.) 

(Supreme  Court  of  Georgia.    Nov.  16,  191& 
Rehearing  Denied  Feb.  24,  1919.) 

(Syllahua  hy  the  Court,) 

1.  Insubance  ^=>36(K3)— Atjtomatio  Pre- 
HiuM  L0A17  Clausb— Loan  Value— Exten* 
sioN  of  Policy. 

A  limited  payment  (2(Kpayment)  life  insur- 
ance policy  was  issued  on  May  25,  1913.  The 
insured  paid  the  first  premium  on  the  date  of 
issue,  the  second  premium  on  May  25,  1914, 
and  the  third  on  May  25,  1915.  The  premium 
due  on  May  25,  1916,  was  not  paid.  The  in- 
sured died  on  august  25,  1916.  The  insured  had 
borrowed  on  the  policy  $337.11,  and  the  interest 
on  the  amount  had  been  paid  up  to  May  25, 
1916.  The  premium,  as  stated  in  the  face  of 
the  policy,  was  $316.89,  payable  annually.  The 
policy  provided:  "The  company  will,  at  any 
time  after  three  full  years'  premiums  have  been 
paid,  advance  upon  the  sole  security  of  this 
policy,  when  legally  assigned,  a  sum  equal  to  the 
amount  specified  in  the  table  below,  less  any 
indebtedness  to  the  company  on  account  of  this 
policy.  The  interest  on  such  loan  shall  not 
exceed  six  per  cent,  per  annum,  and  shall  be 
payable  annually  in  advance."  The  loan  or  sur- 
render value  of  the  policy,  as  stated  in  the  table 
referred  to,  was  $396  after  the  policy  had  been 
in  force  three  years;  $621  after  four  years. 
The  policy  further  provided:  "In  the  event  the 
insured  should,  at  any  premium  date  or  within 
the  days  of  grace  thereafter,  after  three  full 
years'  premiums  have  been  paid  hereon,  fail  to 
pay  or  cause  to  be  paid  the  then  current  pre- 
mium, if  the  policy  be  not  surrendered  by  the 
insured  with  a  choice  of  one  of  the  options  hero- 
in guaranteed,  and  if  at  the  time  of  the  nonpay- 
ment of  premium  there  is  a  loan  value  hereon 
in  excess  of  all  indebtedness  that  may  then 
exist  against  the  policy,  together  with  interest^ 
the  company  will  apply  such  available  loan 
value  towards  the  payment  of  the  premium  then 
due,  with  interest  thereon  at  a  rate  not  ex- 
ceeding six  per  cent  (6%)  per  annum,  charge- 
able annually  in  advance ;  and  will  continue  to 
carry  said  policy  in  force,  in  the  form  as  writ- 
ten and  at  the  rate  of  premium  as  provided  for 
in  the  face  hereof,  subject  to  its  terms  and  such 
indebtedness,  the  same  as  if  the  premium  had 
been  paid  in  cash;  and  will  continue  to  so 
apply  such  loan  value  as  long  as  such  value,  at 
the  rate  of  premium  provided  in  the  face  here- 
of, will  suffice  to  pay  for  even  one  day's  pre- 
mium. At  any  time  while  this  policy  is  thus 
in  force  the  insured  may  resume  payment  of 
premiums  thereon  without  medical  re-examina* 
tion,  and  in  that  event  any  indebtedness  against 
the  policy  may  either  be  paid  in  cash  or  allowed 
to  remain  as  a  loan  hereon.  All  such  indebt- 
edness shall  be  a  first  lien  on  the  policy,  and 
the  policy  will  lapse  unless  premium  payments 
are  resumed  by  the  insured  within  the  actual 
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period  of  extension."  The  nonforfeiture  provi- 
sions of  the  policy,  other  than  the  automatic 
premium-loan  clause  last  above  quoted,  gave  to 
the  insured  the  option  to  surrender  the  policy 
to  the  company,  after  the  policy  has  been  in 
force  three  full  years,  and  at  any  time  prior  to 
default  in  premium  payment,  or  within  the  days 
of  grace  (one  month)  thereafter,  and  to  take  (1) 
the  cash  surrender  value,  as  indicated  by  the 
table  set  out  in  the  policy,  less  any  indebtedness 
to  the  company  on  account  of  tiie  policy ;  or  (2) 
a  nonparticipating  paid-up  life  policy  for  a  re^ 
duced  amount,  as  indicated  by  the  table;  or 
(3)  a  nonparticipating  paid-up  term  policy  for 
the  full  amount  insured  by  the  policy,  as  indicat- 
ed by  the  table,  with  a  provision  in  (2)  and  (3) 
as  to  any  indebtedness  to  the  company  on  ac- 
count of  the  policy.  The  insured  did  not  sur- 
render the  policy,  and  did  not  elect  to  take  any 
of  the  options  last  above  referred  to. 

On  June  26,  1916,  the  fourth  annual  premium 
having  become  due  on  May  25,  1916,  the  com- 
pany offered  to  loan  to  the  insured  the  full 
amount  available  after  the  policy  had  been  in 
force  four  years,  to  wit,  $621,  at  the  time  ten- 
dering the  insured  a  loan  agreement  to  be  ex- 
ecuted by  himself  and  bis  wife;  the  latter  being 
the  beneficiary  named  in  the  policy.  Along  with 
the  loan  agreement,  the  company  furnished  to 
the  insured  a  statement  of  his  indebtedness  to 
it,  showing  former  loan,  $337.11,  premium  due 
on  May  25,  1916,  $316.89,  and  interest  to  May 
25,  1917,  $37.26,  making  a  total  of  $691.26; 
and  required  the  insured  to  pay  the  additional 
sum  of  $70.26  to  cover  the  total  of  his  indebt- 
edness to  the  company.  On  June  27,  1916,  the 
insured  signed  the  agreement  and  forwarded  it 
from  Macon,  Ga.,  to  the  beneficiary  at  Atlanta, 
6a.,  with  the  request  that  she  also  execute  the 
agreement  and  deliver  it  to  the  company  togeth- 
er with  the  sum  of  $70.26.  At  the  time  of  the 
receipt  of  the  agreement  by  the  beneficiary,  she 
was  "ill  and  bedridden  and  remained  in  this 
condition  for  several  days,  at  which  time  she 
became  wholly  unconscious  and  remained  in  this 
condition  until  after  the  death  of  the  insured; 
and  for  said  reasons  was  unable  to  execute  said 
loan  agreement  prior  to  the  death  of  the  insur- 
ed." The  insured  died  without  knowing  that 
the  beneficiary  had  not  complied  with  the 
"wrongful**  demands  of  the  company.  After  the 
death  of  the  insured,  the  beneficiary  completed 
the  agreement  and  tendered  it,  together  with 
$70.26^  to  the  company.  One  danse  of  the 
policy  provided:  "This  policy  is  issued  with 
the  express  understanding  that  the  insured  may, 
without  the  consent  of  the  beneficiary,  receive 
every  benefit,  exercise  every  right,  and  enjoy 
every  privilege  conferred  upon  him  by  this 
policy." 

Held:  Under  the  foregoing  facts,  the  available 
loan  value  on  the  policy,  to  wit,  $58.89  (con- 
ceding, without  deciding,  that  interest  at  6 
per  cent,  per  annum  in  advance  on  the  existing 
loan  and  on  the  amount  appropriated  to  the 
payment  of  the  premium  due  should  not  be 
first  deducted),  was,  under  the  automatic  pre- 
mium-loan clause  quoted  above,  insufficient  to 
"carry  the  policy  in  force,  in  the  form  as  writ- 
ten," to  the  date  of  the  insured's  death,  August 
25,  1916. 

(a)  The  obligation  of  the  company,  under  the 


automatic  premium-loan  clause  quoted  above, 
was  to  apply  such  available  loan  value  toward 
the  payment  of  the  premium  due,  and  to  carry 
the  policy  in  force  *'in  the  form  as  written  and 
at  the  rate  of  premium  as  provided  for  in  the 
face"  of  the  policy.  In  a  strict  technical  sense 
no  ''rate  of  premium"  is  provided  in  the  face  of 
the  policy.  The  reference  is,  however,  to  the 
contract  as  written,  and  the  words  quoted  above 
are  to  be  given  their  usual  and  ordinary  signifi- 
cation. The  parties  were  dealing  with  this  con- 
tract of  insurance,  to  wit,  a  limited  payment 
life  policy  as  distinguished  from  a  purely  pro- 
tective policy  or  other  form  of  contract. 

2.  IN8UBAITCE     ^=s>392(8)— LiFB     iNStJBANCK— 

Automatic     PBEMiUM-ItoAW     Provision  — 

FOBFEITUBB. 

The  insurance  company  was  not  estopped 
from  declaring  a  forfeiture  of  the  policy  (con- 
ceding, without  deciding,  tiiat  its  demand  that 
the  loan  agreement  be  executed  by  the  benefi- 
ciary was  wrongful  and  unauthorized) ;  it  af- 
firmatively appearing  that  the  sum  of  money 
necessary  to  pay  the  past-due  premium,  interest 
in  advance  upon  the  loan,  and  the  existing  loan 
upon  the  policy,  was  neither  paid  nor  tendered 
the  company  until  after  the  death  of  the  in- 
sured. 

Certified  Questions  from  Ck)urt  of  Appeals. 

Action  by  O.  F.  Spratllng  against  the  Vol- 
unteer Sta.te  Life  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror, and  defendant  takes  cross-exceptions, 
and  the  Court  of  Appeals  certifies  questions. 
Questions  answered. 

Little,  Powell,  Smith  &  Gk)ldstein,  of  At- 
lanta, and  W.  B.  Miller,  of  Chattanooga, 
Tenn.,  for  plaintiff  in  error. 

Jones  &  (Chambers  and  Saml.  Bamett,  all 
of  Atlanta,  for  defendant  in  error. 

GEORGE,  J.  The  rulings  in  the  headnotes 
are  in  answer  to  the  questions  certified  by 
the  Court  of  Appeals. 

All  the  Justices  concur. 


(148  Ga.  842) 

VALDOSTA,  M.  &  W.  Rs  CO.  v.  ATLANTIC 
(X)AST  LINE  R.  CO.     (No.  826.) 

(Supreme  Court  of  Georgia.     Feb.  24,  1919.) 

(SyUahus  hy  the  Court.) 

1.  Railroads  «=s>159(9)— Liens— "Wages  fob 
Sebvices"  —  "EmplotA"  —  Switching  of 
Cabs— Statute. 

A  railroad  company  executed  a  "mortgage 
or  deed  of  trust"  on  "the  railroad,  property, 
equipment,  and  franchises"  of  the  railroad  com- 
pany to  a  trustee  to  secure  the  payment  of  a 
certain  issue  of  bonds.  The  trustee  instituted 
an  equitable  suit  for  the  appointment  of  a  re- 
ceiver and  to  foreclose  the  lien  provide^  in  the 
mortgage  or  deed  of  trust  A  receiver  was  ap- 
pointed, who  took  charge  of  all  of  the  assets  of 
the  railroad  company,  and  operated  the  railroad. 
During  the  course  of  operation  he  applied  cer- 


^E^For  other  cases  see  same  topic  and  KRT-NUMBBR  In  all  Key-Numbered  Digests  and  Xndezes 
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(148  Go.  766) 

MAYOR  and  ALDERMEN  of  CITY  OF  SA- 
VANNAH V.  WADE. 

WADB  ▼.  MAYOR  AND  ALDERMEN  OF 
CITY  OF  SAVANNAH. 

(Nos.  976,  977.)  . 

(Supreme  Court  of  Georgia.     Feb.   13»  1919. 
Rehearing  Denied  Feb.  24,  1919.) 

(8yllahu9  ly  the  Court.) 

1.  Execution   ^=5>167— Affidavit   or   Ilijb- 

G  AXJTT— AMSN  DMENT. 

"Affidavits  of  illegality  are,  upon  motion  and 
leave  of  court,  amendable  instanter  by  the  in- 
sertion of  new  and  independent  grounds:  Pro- 
vided, the  defendant  will  swear  that  he  did  not 
know  of  such  grounds  when  the  original  affida- 
vit was  filed."  Civil  Code  1910,  §  5704.  The 
defendant  in  execution  will  not  be  permitted  to 
amend  his  affidavit  of  illegality  by  the  addition 
of  new  and  independent  grounds,  whether  of 
fact  or  of  law,  thereto  for  causes  which  existed 
and  were  known,  or  In  the  exercise  of  reasona- 
ble diligence  might  have  been  known,  at  the 
time  of  the  filing  of  the  original  affidavit.  Bak- 
er V.  Smith,  91  Ga.  142,  16  S.  E.  967  (2).  An 
amendment  which  does  not  add  a  new  and  inde- 
pendent ground  of  illegality,  but  which  merely 
amplifies  or  amends  a  ground  in  the  original 
affidavit,  need  not  be  sworn  to. 

2.  Evidence  ^=s>65  —  Presumptioiv  —  Qxtes- 
TI0N8  OF  Law— Knowledge. 

Applying  the  foregoing  principles,  the 
amendment  to  the  affidavit  of  illegality  in  this 
case  added  new  and  independent  grounds;  and 
such  new  and  independent  grounds  not  having 
been  verified  as  required  by  the  statute,  the 
court  erred  in  allowing  the  same  over  timely  ob- 
jection, and  in  refusing  to  strike  the  same  upon 
demurrer.  In  so  far  as  the  amendment  raised 
only  questions  of  law,  the  defendant  in  execu- 
tion was  conclusively  presumed  to  have  had, 
knowledge  of  these  grounds  at  the  time  of  the 
filing  of  his  original  affidavit,  and  the  court  did 
not  err  in  refusing  to  allow  the  same. 

Error  from  Superior  Court,  Chatham  (boun- 
ty; P.  W.  Meldrlm,  Judge. 

Suit  by  Mayor  and  Aldermen  of  City  of 
Savannah  against  W.  H.  Wade.  Amend- 
ment to  defendant's  affidavit  of  illegality  al- 
lowed in  part  and  disallowed  in  part,  and 
plaintiff  excepts  and  brings  error,  and  de- 
fendant takes  a  cross-bill  of  exceptions.  Re- 
versed on  main  bill  of  exceptions,  and  affirm- 
ed on  cross-bill. 

Robt  J.  Travis  and  David  S.  Atkinson, 
both  of  Savannah,  for  plaintiff  in  error. 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed  on  the 
main  bill  of  exceptions,  and  affirmed  on  the 
cross-bill. 

All  the  Justices  concur,  except  ATKIN- 
^N,  J.,  disqualified. 


(148  Ga.  687) 

VOLUNTEER  STATE  LIFE  INS.  CO.  v. 

SPRATLING. 

SPRATUNG  V.  VOLUNTEER  STATE  LIFE 

INS.  CO. 

(No.  905.) 

(Supreme  Court  of  Georgia.    Nov.  16,  1918. 
Rehearing  Denied  Feb.  24,  1919.) 

(SyUahus  ly  the  Court.) 

1.  Insubance  ^=:>360(3)— Atjtomatio  Pke- 
lauH  L0A17  Clause— Loan  Value— Exten- 
sion OF  Policy. 

A  limited  payment  (2(Kpayment)  life  insur- 
ance policy  was  issued  on  May  25,  1913.  The 
insured  paid  the  first  premium  on  the  date  of 
issue,  the  second  premium  on  May  25,  1914, 
and  the  third  on  May  25,  1915.  The  premium 
due  on  May  25,  1916,  was  not  paid.  The  in- 
sured died  on  August  25, 1916.  The  insured  had 
borrowed  on  the  policy  $337.11,  and  the  interest 
on  the  amount  had  been  paid  up  to  May  25, 
1916.  The  premium,  as  stated  in  the  face  of 
the  policy,  was  1316.89,  payable  annually.  The 
policy  provided:  "The  company  will,  at  any 
time  after  three  full  years'  premiums  have  been 
paid,  advance  upon  the  sole  security  of  this 
policy,  when  legally  assigned,  a  sum  equal  to  the 
amount  specified  in  the  table  below,  less  any 
indebtedness  to  the  company  on  account  of  this 
policy.  The  interest  on  such  loan  shall  not 
exceed  six  per  cent,  per  annum,  and  shall  be 
payable  annually  in  advance."  The  loan  or  sur- 
render value  of  the  policy,  as  stated  in  the  table 
referred  to,  was  $396  after  the  policy  had  been 
in  force  three  years;  $^1  after  four  years. 
The  policy  further  provided:  "In  the  event  the 
insured  should,  at  any  premium  date  or  within 
the  days  of  grace  thereafter,  after  three  full 
years'  premiums  have  been  pidd  hereon,  fail  to 
pay  or  cause  to  be  paid  the  then  current  pre- 
mium, if  the  policy  be  not  surrendered  by  the 
insured  with  a  choice  of  one  of  the  options  hero- 
in guaranteed,  and  if  at  the  time  of  the  nonpay- 
ment of  premium  there  is  a  loan  value  hereon 
in  excess  of  all  indebtedness  that  may  then 
exist  against  the  policy,  together  with  interest^ 
the  company  will  apply  such  available  loan 
value  towards  the  payment  of  the  premium  then 
due,  with  interest  thereon  at  a  rate  not  ex- 
ceeding six  per  cent  (6%)  per  annum,  charge- 
able annually  in  advance ;  and  will  continue  to 
carry  said  policy  in  force,  in  the  form  as  writ- 
ten and  at  the  rate  of  premium  as  provided  for 
in  the  face  hereof,  subject  to  its  terms  and  such 
indebtedness,  the  same  as  if  the  premium  had 
been  paid  in  cash;  and  will  continue  to  so 
apply  such  loan  value  as  long  as  such  value,  at 
the  rate  of  premium  provided  in  the  face  here- 
of, will  suflSce  to  pay  for  even  one  day's  pre- 
mium. At  any  time  while  this  policy  is  thus 
in  force  the  insured  may  resume  payment  of 
premiums  thereon  without  medical  re-examina* 
tion,  and  in  that  event  any  indebtedness  against 
the  policy  may  either  be  paid  in  cash  or  allowed 
to  remain  as  a  loan  hereon.  All  such  indebt- 
edness shall  be  a  first  lien  on  the  policy,  and 
the  policy  will  lapse  unless  premium  payments 
are  resumed  by  the  insured  within  the  actual 
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period  of  extension.'*  Tfae  nonforfeiture  provi- 
sions  of  the  policy,  other  than  the  automatic 
premium-loan  clause  last  above  quoted,  gave  to 
the  insured  the  option  to  surrender  the  policy 
to  the  company,  after  the  policy  has  been  in 
force  three  full  years,  and  at  any  time  prior  to 
default  in  premium  payment,  or  within  the  days 
of  grace  (one  month)  thereafter,  and  to  take  (1) 
the  cash  surrender  value,  as  indicated  by  the 
table  set  out  in  the  policy,  less  any  indebtedness 
to  the  company  on  account  of  the  policy ;  or  (2) 
a  nonparticipating  paid-up  life  policy  for  a  re- 
duced amount,  as  indicated  by  the  table;  or 
(3)  a  nonparticipating  paid-up  term  policy  for 
the  full  amount  insured  by  the  policy,  as  indicat- 
ed by  the  table,  with  a  provision  in  (2)  and  (3) 
as  to  any  indebtedness  to  the  company  on  ao- 
count  of  the  policy.  The  insured  did  not  sur- 
render the  policy,  and  did  not  elect  to  take  any 
of  the  options  last  above  referred  to. 

On  June  20, 1916,  the  fourth  annual  premium 
having  become  due  on  May  25,  1916,  the  com- 
pany offered  to  loan  to  the  insured  the  full 
amount  avulable  after  the  policy  had  been  in 
force  four  years,  to  wit,  $621,  at  the  time  ten- 
dering the  insured  a  loan  agreement  to  be  ex- 
ecuted by  himself  and  his  wife;  the  latter  being 
the  beneficiary  named  in  the  policy.  Along  with 
the  loan  agreement,  the  company  furnished  to 
the  insured  a  statement  of  his  indebtedness  to 
it,  showing  former  loan,  $337.11,  premium  due 
on  May  25,  1916,  $316.89,  and  interest  to  May 
25,  1917,  $37.26,  making  a  total  of  $691.26; 
and  required  the  insured  to  pay  the  additional 
sum  of  $70.26  to  cover  the  total  of  his  indebt- 
edness to  the  company.  On  June  27,  1916,  the 
insured  signed  the  agreement  and  forwarded  it 
from  Macon,  Ga.,  to  the  beneficiary  at  Atlanta, 
Ga.,  with  the  request  that  she  also  execute  the 
agreement  and  deliver  it  to  the  company  togeth- 
er with  the  sum  of  $70.26.  At  the  time  of  the 
receipt  of  the  agreement  by  the  beneficiary,  she 
was  "ill  and  bedridden  and  remained  in  this 
condition  for  several  days,  at  which  time  she 
became  wholly  unconscious  and  remained  in  this 
condition  until  after  the  death  of  the  insured; 
and  for  said  reasons  was  unable  to  execute  said 
loan  agreement  prior  to  the  death  of  the  insur- 
ed." The  insured  died  without  knowing  that 
the  beneficiary  had  not  complied  with  the 
"wrongful**  demands  of  the  company.  After  the 
death  of  the  insured,  the  beneficiary  completed 
the  agreement  and  tendered  it,  togetiier  with 
$70.26^  to  the  company.  One  danse  of  the 
policy  provided:  "Cniis  polipy  is  issued  with 
the  express  understanding  tiiat  the  insured  may, 
without  the  consent  of  the  beneficiary,  receive 
every  benefit,  exercise  every  right,  and  enjoy 
every  privilege  conferred  upon  him  by  this 
policy." 

Held:  Under  the  foregoing  facts,  the  available 
loan  value  on  the  poUcy,  to  wit,  $58.89  (con- 
ceding, without  deciding,  that  interest  at  6 
per  cent,  per  annum  in  advance  on  the  existing 
loan  and  on  the  amount  appropriated  to  the 
payment  of  the  premium  due  should  not  be 
first  deducted),  was,  under  the  automatic  pre- 
mium-loan clause  quoted  above,  insufficient  to 
"carry  the  policy  in  force,  in  the  form  as  writ- 
ten," to  the  date  of  the  insured's  death,  August 
25,  1916. 

(a)  The  obligation  of  the  company,  under  the 


automatic  premium-loan  clause  quoted  above, 
was  to  apply  such  available  loan  value  toward 
the  payment  of  the  premium  due,  and  to  carry 
the  policy  in  force  "in  the  form  as  written  and 
at  the  rate  of  premium  as  provided  for  in  the 
face"  of  the  policy.  In  a  strict  technical  sense 
no  "rate  of  premium"  is  provided  in  the  face  of 
the  policy.  The  reference  is,  however,  to  the 
contract  as  written,  and  the  words  quoted  above 
are  to  be  given  their  usual  and  ordinary  signifi- 
cation. The  parties  were  dealing  with  this  con- 
tract of  insurance,  to  wit,  a  limited  payment 
life  policy  as  distinguished  from  a  purely  pro- 
tective policy  or  other  form  of  contract. 

2.  Insttbance    ^s>392(8)— Life   Insubance— 
Automatic     PREMiun-LtoAW     Pbovision  — 

ITOBFEITUBB. 

The  insurance  company  was  not  estopped 
from  declaring  a  forfeiture  of  the  policy  (con- 
ceding, without  deciding,  that  its  demand  that 
the  loan  agreement  be  executed  by  the  benefi- 
ciary was  wrongful  and  unauthorized) ;  it  af- 
firmatively appearing  that  the  sum  of  money 
necessary  to  pay  the  past-due  premium,  interest 
in  advance  upon  the  loan,  and  the  existing  loan 
upon  the  policy,  was  neither  paid  nor  tendered 
the  company  until  after  the  death  of  the  in- 
sured. 

Certified  Questions  from  Court  of  Appeals. 

Action  by  O.  F.  Spratling  against  the  Vol- 
unteer Sta.te  Life  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror, and  defendant  takes  cross-exceptions, 
and  the  Court  of  Appeals  certifies  questions. 
Questions  answered. 

Little,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, and  W.  B.  Miller,  of  Chattanooga, 
Tenn.,  for  plaintiff  in  error. 

Jones  &  Chambers  and  Saml.  Bamett,  all 
of  Atlanta,  for  defendant  in  error. 

GEORGE,  J.  The  rulings  in  the  headnotes 
are  in  answer  to  the  questions  certified  by 
the  Court  of  Appeals. 

All  the  Justices  concur. 


(148  Ga.  842) 

VALDOSTA,  M.  &  W.  Bs  00.  v.  ATLANTIC 
(XDAST  LINE  R.  CO.     (No.  828.) 

(Supreme  Court  of  Georgia.     Feb.  24,  1919.) 

(SyUahfis  hy  the  Court.) 

1.  Railboads  ^=»159(9)— Liens— "Wages  fob 
Sbbyiges"  —  ''EMPLorft"  —  Switching  of 
Cabs— Statutk. 

A  railroad  company  executed  a  "mortgage 
or  deed  of  trust"  on  "the  railroad,  property, 
equipment,  and  franchises"  of  the  railroad  com- 
pany to  a  trustee  to  secure  the  payment  of  a 
certain  issue  of  bonds.  The  trustee  instituted 
an  equitable  suit  for  the  appointment  of  a  re- 
ceiver and  to  foreclose  the  lien  provide^  in  the 
mortgage  or  deed  of  trust.  A  receiver  was  ap- 
pointed, who  took  charge  of  all  of  the  assets  of 
the  railroad  company,  and  operated  the  railroad. 
During  the  course  of  operation  he  applied  cer- 
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tain  money  derived  from  the  earnings  of  the 
road  to  the  pnrchase  of  cross-ties,  cost  of  re- 
pairs to  the  roadbed  and  equipment,  and  for 
"general  betterment"  of  the  railroad  property, 
all  of  which  was  found  necessary  for  the  upkeep 
"of  the  roadbed  and  equipment,"  and  amount- 
ed to  not  less  than  $12,000.  More  than  six 
months  (approximately  two  years)  after  the 
commencement  of  proceedings  to  appoint  the  re« 
ceiver  a  connecting  railroad  company  filed  an 
intervention  in  the  suit  for  the  recovery  of  cer- 
tain amounts  for  which  the  defendant  railroad 
company  had  become  indebted  to  it  within  six 
months  immediately  preceding  the  institution  of 
the  suit  and  the  appointment  of  a  receiver,  for 
services  rendered  in  switching  cars  for  the  de- 
fendant company  and  for  supplies,  consisting  of 
the  rental  of  certain  cars  furnished  by  the  in- 
tervener, and  used  by  the  defendant  in  the 
operation  of  its  railroad,  all  of  which  services 
and  supplies  were  alleged  to  be  necessary  to 
the  operation  of  the  defendant's  road,  the  de- 
mand for  which  amounted  to  less  than  $500. 
The  case  upon  the  intervention  was,  by  consent, 
tried  by  the  judge  without  a  Jury;  and  upon 
evidence  tending  to  support  the  allegations  of 
the  intervention  a  judgment  was  rendered  in 
favor  of  the  intervener  for  the  full  amount 
claimed,  the  lien  of  which  was  declared  to  be 
superior  to  the  lien  of  the  mortgage  or  deed  of 
trust.    Held: 

The  amount  claimed  by  the  intervener  for  the 
switching  of  cars  for  the  defendant  railroad 
company  was  not  wages  for  services  rendered 
by  an  employ^  for  the  railroad  company,  with- 
in the  meaning  of  the  act  of  1893  (Acts  1893, 
p.  91,  Civil  Code,  §  2793),  which  provides: 
"The  amounts  due  employes  by  any  railroad 
company  for  wages  earned  by  service  render- 
ed to  said  railroad  company  shall  constitute  a 
lien  upon  the  railroad  and  other  property  of 
said  railroad  company,  and  shall  be  superior  in 
dignity  to  the  lien  of  any  mortgage  or  other 
contract  lien  executed  or  created  by  said  rail- 
road company  since  December  13th,  1893:  Pro- 
vided, that  no  employ^  shall  be  entitled  to  said 
lien  under  this  section  to  an  amount  exceed- 
ing five  hundred  dollars."  Accordingly  the  in- 
tervener did  not  have  a  statutory  lien  for  its 
demand  based  upon  the  switching  of  cars. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Employ^.] 

2.  ^aileoads  ^=»159(4)— "fuenishinq  op 
Matebials,  Supplies  ob  Other  Abticleb" 
—Statute— Lien. 

The  supplying  of  cars  as  necessary  to  the 
operation  of  a  railroad  is  the  "furnishing  of 
material,  supplies,  or  other  articles,"  within  the 
meaning  of  the  act  of  1894  (Acts  1894,  p.  68; 
Civil  Code,  §  2795),  which  provides:  "All  per- 
sons furnishing  material,  supplies,  or  other  ar- 
ticles necessary  to  the  operation  of  any  railroad 
company  which  is  operated  in  this  state,  and 
all  persons  having  claims  against  such  company 
for  live  stock  killed  by  its  engines  or  cars,  shall 
have  a  lien  upon  the  property  of  the  company 
fer  the  amounts  due  for  such  supplies,  material, 
or  other  necessary  articles  furnished  within  six 
months  preceding  the  institution  of  proceedings 
f^  ~ame,  or  for  the  amounts  due  to 

1  for  the  killing  of  such  live 


stock,  which  lien  shall  be  superior  in  dignity  to 
any  mortgage  or  other  contract  lien  created  by 
said  railroad  company."  But  the  intervener 
did  iiot  acquire  a  lien  under  this  provision  of 
the  statute,  because  the  supplies  were  not 
furnished  within  six  months  next  before  tbe 
intervener  commenced  the  action  to  enforce  iti 
alleged  lien. 

3.  Claim  Infebipb  to  Mobtoaob. 

Applying  the  prindples  announced  in  Cen- 
tral Trust  Co.  v.  Thurman,  94  Ga.  735,  20  & 
B.  141,  and  Alexander  v.  Mercantile  Trust  & 
Deposit  Co.,  100  Ga.  687,  28  S.  £.  235,  the  in- 
tervener did  not  have  a  claim  superior  to  the 
mortgage  which  a  court  of  equity  will  declare 
and  enf 6rce. 

Error  from  Superior  Court,  Lowndes 
County;   W.  B.  Thomas,  Judge. 

Suit  by  trustee  in  mortgage  deed  of  trust 
executed  by  the  Valdosta,  Moultrie  &  West- 
ern Railroad  Company,  in  which  a  receiver 
was  appointed,  and  in  which  the  Atlantic 
Coast  line  Railroad  Company  intervened. 
Judgment  for  interveners,  declaring  its  11^ 
superior  to  the  lien  of  the  deed  of  trust  and 
the  Valdosta,  Moultrie  &  Western  Railroad 
Company  brings  error.    Reversed. 

Whitaker  &  Dukes,  Woodward  &  Smith, 
and  E.  K.  Wilcox,  all  of  Valdosta,  for  plain- 
tiff in  error. 

Bennet  &  Branch,  of  Quitman,  and  Patter- 
son &  Copeland,  of  Valdosta,  for  def^dant 
in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(148  Ga.  764) 

SMITH  V.  CITIZEN'S'  &  SOUTHERN 
BANK.    (No.  064.) 

(Supreme  Court  of  Georgia.    Feb.  13,  1919. 
Rehearing  Denied  Feb.  24,  1919.) 

(Syllabus  hy  the  OqurtJ 

1.   COBPOBATIONS    ^=»30(5)    —    LlABIUTT   OF 

OROAKiZEBa— Cbedxtobs. 
"Persons  who  organize  a  company  and 
transact  business  in  its  name,  before  the  mini- 
mum capital  stock  hai^  been  subscribed  for,  are 
liable  to  creditors  to  make  good  the  minimum 
capital  stock  with  interest."  Civ.  Code  1910, 
I  2220.  The  liability  thus  provided  for  is  ob- 
viously for  the  purpose  of  creating  a  fund,  when 
the  subscriptions  to  the  amount  of  the  minimum 
capital  stock  shall  have  been  paid,  for  the  ul- 
timate benefit  of  those  who  may  extend  credit 
to  the  corporation ;  and  such  persons  have 
the  right  to  presume  that  the  statute  has  been 
complied  with,  and  to  rely,  if  necessary,  upon 
thd  statutory  liability  of  those  foiling  to  ob- 
serve the  law.  Organiseers  of  a  company  who 
transact  business  in  its  name  before  the  mini- 
mum capital  stock  has  been  subscribed  for  are 
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ccmsidered  as  committing  a  fraud  upon  those 
who  may  extend  credit  to  the  company,  and 
the  statute  imposes  a  liability  upon  them.  John 
V.  Farwell  Co.  v.  Jackson  Stores,  137  Ga.  174, 
73  S.  E.  13  (3).  Upon  principle  the  statute 
applies  to  private  corporations  generally,  in- 
cluding among  others  banking  corporations 
chartered  under  Civ.  Code  1910,  |  2262  et  seq. 

2.  Banks  and  Banking  «=>36,  47(1)— Capi- 
tal Stock— Statute— "Maximum  Amount" 
— ^"Minimum  Amount.'* 

Whil^  it  is  provided  that  no  bank  shall  be 
incorporated  with  less  than  a  specified  amount 
of  capital  stock  (Civ.  Code  1910,  |  2269),  that 
provision  of  the  law  does  not  purport  to  limit 
the  power  to  incorporate  a  bank  with  a  mini- 
mum capital  stock  greater  than  that  specified 
in  the  statute.  It  is  optional  with  the  institu- 
tion whether  it  will  name  a  maximum  amount 
of  capital  stock  and  a  minimum  amount  of  capi- 
tal stock ;  and  where  but  one  amount  is  named, 
that  is  both  the  maximum  and  minimum  amount 
of  capital  stock  of  the  company,  within  the 
meaning  of  Civ.  Ck>de  1910,  §  2220.  Rosenheim 
V.  Home,  10  Ga.  App.  582,  73  S.  E3.  953  (4). 

3.  Rulings  on  Demubbebs. 

The  rulings  announced  in  the  preceding 
notes  dispose  of  the  controlling  question  in  the 
case,  and  there  was  no  error  in  overruling  the 
demurrers,  nor  in  refusing  to  grant  a  new  trial 
upon  any  ground  taken. 

Error  from  Superior  Court,  Grady  County; 
G.  H.  Howard,  Judge. 

Action  between  E.  M.  Smith  and  the  Citi- 
zens' &  Southern  Bank  and  others.  Judg- 
ment for  the  latter,  motion  for  new  trial 
denied,  and  the  former  brings  error.  Af- 
firmed. 

Titus,  Dekle  &  Hopkins,  of  ThomasvlUe, 
Pope  A  Bennet,  of  Albany,  and  E.  E.  Cox,  of 
Camilla,  for  pldlntiff  In  error. 

Adams  &  Adams,  of  Savannah,  W.  V.  Cus- 
ter, of  Bainbridge,  W.  T.  Crawford,  of  Thom- 
asvlUe, and  Bell  &  Weathers,  of  Cairo,,  for 
defendants  Id  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(148  Ga.  794) 

HARRIS  et  aL  v.  STATE.    (No.  858.) 

(Supreme  (}ourt  of  Georgia.     Feb.  14^  1010.) 

(Syllabus  hw  the  Court.) 

Companion  Case. 

This  case  is  ruled  by  the  decision  in  Mack 
v.  Westbrook,  98  S.  B.  839. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty; D.  A.  R.  Crum,  Judge. 

Action  between  Arthur  Harris  and  others 
and  the  State  of  (Seorgia.     Judgment  for 


the  latter,  and  the  former  bring  error.    Af- 
firmed. 

Otis  H.  Elklns,  of  Fitzgerald,  for  plaintiffs 
in  error. 

BECK,  P.  J.    Judgment  affirmed.    All  the 
Justices  concur. 


(148  Ga.  799) 

BANK  OF  DOERUN  et  al.  ▼.  FAIN. 

(No.  925.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1919.) 

(SyUahus  by  the  Court.) 

Judgment  ^=5>432— Sbttino  Aside  Judgment 
—FAiLVJOt  TO  Make  Legal  Defense. 

A  party  cannot  successfully  ask  for  relief 
in  equity  to  set  aside  a  judgment  at  law  against 
him,  on  the  ground  that  he  failed  or  omitted  to 
make  a  legal  defense,  unless  he  was  prevented 
by  fraud  or  accident,  unmixed  by  ant  fraud  or 
negligence  by  himself,  from  setting  up  such  de- 
fense. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  B.  Thomas,  Judge.. 

Dquitable  action  by  D.  A.  Fain  against 
the  Bank  of  Doerun  and  others.  General  and 
special  demurrers  to  petition  by  defendant 
Bank  overruled,  and  the  Bank  excepts  and 
brings  error.    Reversed. 

Parker  &  Gibson,  of  Moultrie,  for  plaintiff 
In  error. 

James  L.  Dowling  and  Erie  B.  Askno,  both 
of  Moultrie,  for  defendant  in  error. 

FISH,  C.  J.  D.  A.  Fain  brought  an  equi- 
table action  against  the  Bank  of  Doerun. 
The  allegations  of  the  i)etltion  were  to  the 
following   effect: 

In  1914  the  firm  of  D.  A.  Fain  &  Son,  com- 
posed of  petitioner  and  his  son,  J.  A.  Fain,  was 
engaged  in  the  busineaB  of  selling  livestock,  ve- 
hicles, fertilizers,  etc.  J.  A.  Fain  had  general 
charge  and  supervision  of  the  business.  In  that 
year,  acting  for  the  partnership,  J.  A.  Fain  ob- 
tained two  loans  from  the  Bank  of  Doerun,  one 
for  $3,500,  the  other  for  |1,800,  and,  as  col- 
lateral security  for  the  notes,  delivered  to  the 
bank  a  large  number  of  notes  payable  to  the 
firm,  aggregating  more  than  |13,000;  and  to 
further  secure  the  loan  he  executed  to  the  bank 
his  mortgage  on  certain  described  realty  belong- 
ing to  him  individually.  Soon  after  these  trans- 
actions he  disappeared,  and  his  whereabouts 
from  that  time  have  been  unknown  to  petition- 
er. By  reason  of  his  disappearance  the  affairs 
of  the  firm  became  "entangled  and  confused," 
and  the  firm  became  insolvent;  and  by  reason 
of  the  insolvency  the  petitioner  had  to  pay  a 
large  amount  of  the  firm's  indebtedness  from  his 
individual  means.  A  sufficient  amount  has  been 
collected  by  the  bank  on  the  collateral  notes  to 
pay  off  the  loans  due  it  by  the  firm,  but  tiie 
bank  has  failed  to  credit  the  firm's  notes  with 
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the  collections.  "After  both  of  the  notes  ex- 
ecuted by  J.  A.  Fain  for  the  partnership  of  D. 
A.  Fain  &  Son  to  said  Bank  of  Doerun  became 
due,  W.  M.  Smith,  who  is  cashier  of  said  de- 
fendant bank,  and  at  the  time  acting  for  said 
bank,  approached  your  petitioner  and  stated 
that,  although  one  of  said  notes  had  been  paid 
in  full  and  a  greater  portion  of  the  other  had 
also  been  paid,  and  that  said  bank  had  a  suffi- 
cient number  of  said  collateral  notes  on  hand 
which  were  solvent  to  pay  the  balance  of  said 
indebtedness,  the  said  W.  M.  Smith  urged  your 
petitioner  to  let  the  Bank  of  Doerun  sue  said 
notes  to  judgment  and  obtain  an  execution 
thereon,  and  levy  on  the  land  above  described 
as  belonging  to  the  said  J.  A.  Fain,  and  sell  the 
same  at  sheriff's  sale,  and  that  your  petitioner 
could  buy  in  said  land  and  protect  himself  for 
any  loss  that  he  mi^ht  sustain  on  account  of 
the  indebtedness  of  D.  A.  Fain  &  Son  that  he 
might  be  called  upon  to  pay.  Petitioner  shows 
further  that  the  said  W.  M.  Smith  urged  your 
petitioner  not  to  file  a  defense  to  said  suit,  for 
the  reason  that  the  sole  purpose  of  instituting 
said  suit  and  obtaining  the  judgment  aforesaid 
would  be  to  sell  the  land  of  said  J.  A.  Fain, 
so  that  your  petitioner  might  protect  his  own 
interest  as  aforesaid,  that  said  defendant  would 
not  hold  said  judgment  against  your  petitioner, 
and  that  the  same  would  not  operate  as  a  gen- 
eral judgment  against  the  property  of  petition- 
er, but  that  said  judgment  would  be  enforced 
only  to  the  extent  of  selling  the  land  of  the 
said  J.  A.  Fain  as  above  described,  and  that  the 
said  W.  M.  Smith,  acting  for  said  bank,  did  then 
and  there  fully  warrant,  promise,  and  agree  that 
the  judgment  would  not  be  enforced  by  said 
bank,  or  otherwise,  against  the  property  of  this 
petitioner,  but  that  the  same  would  be  enforced 
only  against  the  property  hereinabove  described 
as  belonging  to  J.  A.  Fain.  This  petitioner 
further  shows  that  on  or  about  the  time  stated 
in  this  paragraph,  and  prior  to  the  tiling  of  the 
suit  by  said,  bapk,  the  said  W.  M.  Smith,  act- 
ing for  said  bank,  agreed  with  this  petitioner 
that,  when  the  judgment  should  be  obtained 
upon  said  note,  petitioner  and  the  said  bank 
could  get  together  on  a  settlement,  at  which 
time  all  notes  which  had  been  paid  should  be 
credited  upon  the  said  $3,500  note  and  the  $1,- 
800  note;  and  if  more  of  said  collateral  notes 
were  paid  than  would  be  sufficient  to  pay  the 
notes  of  said  partnership,  then  and  in  that 
event  the  said  bank  would  pay  the  overplus  to 
this  petitioner  and  return  to  him  the  unpaid 
collateral  notes.  Petitioner  shows  that,  yield- 
ing to  the  persuasion  and  promises  of  the  said 
W.  M.  Smith,  he  consent^  for  said  Bank  of 
Doerun  to  institute  suit  on  the  notes,  and 
yielding  to  the  persuasion  and  promises  of  said 
W.  M.  Smith,  and  confiding  in  the  statements 
made  to  petitioner  by  said  W.  M.  Smith,  peti- 
tioner did  not  file  a  defense  to  the  notes  sued 
upon,  but  allowed  a  judgment  by  default  to  be 
entei^ed  up  against  the  partnership  of  D.  A. 
Fain  &  Son,  and  each  of  the  partners  thereof, 
wblcfa  said  judgment  was  obtained  at  the  July, 


1916,  term  of  this  honorable  court  for  the  sum 
of  $4,382.60."  Execution  was  issued  upon  the 
judgment,  and  in  disregard  of  the  bank's  agree- 
ment it  was  levied,  not  on  the  land  of  J.  A. 
Fain,  but  upon  certain  described  property  of 
the  petitioner,  as  well  as  certain  property  be- 
longing to  the  firm,  and  other  property  which 
has  been  claimed  by  third  persons;  and  the 
property  of  petitioner  levied  upon  has  been  ad- 
vertised for  sale.  Petitioner  has  endeavored  to 
have  a  full  and  complete  accounting  between  the 
bank  and  petitioner's  firm  with  reference  to  the 
collateral  notes,  but  the  bank  has  refused  to 
have  such  an  accounting,  or  to  give  petitioner 
any  information  in  reference  to  the  collateral 
notes,  or  the  amounts  collected  thereon. 

Among  other  things,  it  was  prayed  that 
the  judgment  against  the  firm  and  the  mem- 
bers thereof  be  set  aside,  and  the  enforce- 
ment of  the  execution  based  on  the  judgment 
be  enjoined. 

The  bank  demurred  to  the  petition  gener- 
ally and  specially;  one  ground  of  demurrer 
being  that  it  appeared  from  the  petition 
that  the  plaintiff  entered  into  a  fraudulent 
scheme  and  device  the  object  of  which  was 
to  defraud  J.  A.  Fain,  his  son  and  partner 
in  business,  and  that,  according  to  the  peti- 
tion, the  plaintiff  was  equally  at  fault  in 
fraud  with  the  defendant,  and  did  not  come 
into  a  court  of  equity  with  clean  handa  The 
demurrers  were  overruled,  and  the  bank  ex- 
cepted. 

The  court  erred  in  overruling  the  demurrer 
on  the  grounds  above  set  out 

"The  judgment  of  a  court  of  competent  juris- 
diction may  be  set  aside  by  a  decree  in  chan- 
cery, for  fraud,  accident,  or  mistake,  or  the  acts 
of  the  adverse  party  unmixed  with  the  negli- 
gence or  fault  of  the  complainant."  Civil  Code, 
i  5965. 

"When  both  parties  are  at  fault,  and  equally 
so,  equity  will  not  interfere,  but  leaves  them 
where  it  finds  them.  The  rule  is  otherwise  if 
the  fault  of  one  overbalances,  decidedly,  that  of 
the  other."    UvU  Code,  |  4534. 

From  the  allegations  of  the  petition  It  is 
clear  that  the  plaintiff  in  the  present  action 
voluntarily  and  knowingly  entered  into  a 
scheme  the  effect  of  which  would  necessa- 
rily be  a  fraud  upon  the  plalntifTs  partner, 
and,  in  all  likelihood,  upon  the  creditors  of 
the  insolvent  firm  of  whidi  the  plaintiff  was 
a  mepiber;  and  in  accordance  with  the  pro- 
visions of  law  above  quoted,  and  many  deci- 
sions of  this  court  in  line  with  them,  not  nec- 
essary tp  dte,  equity  will  not  grant  him  the 
relief  sought 

Judgment  reversed. 

All  the  Justices  CDncar« 
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(14S  Ga.  778) 

NATIONAL  BANK  OF.  SAVANNAH  et  al.  v. 
ELLIS  et  al.     (No.  750.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1919.) 

(Syllabus  hy  the  Court) 

1.  Banks  and  Banking  «=s>77(4)— Suit  bt 
Rbceiveb  of  Insolvent  Bank— Plea  of 
lienholdeb& 

Where  a  receiver  appointed  for  an  insol- 
vent bank  brought  a  petition  against  various 
parties,  including  creditors  and  the  holders  of 
certain  liens  upon  property  of  the  bank,  and 
prayed,  among  other  things,  that  the  holders 
of  the  liens  be  made  party  defendants,  that  the 
status  of  these  and  other  liens  be  ascertained, 
and  the  amount  due  upon  them  determined,  and 
where  two  of  the  alleged  lienholders,  nonresi- 
dents of  the  county  in  which  the  petition  was 
brought,  who  were  the  grantees  in  deeds  exe- 
cuted to  secure  debts  due  from  the  insolvent 
bank,  filed  a  plea  to  the  jurisdiction  of  the 
court,  raising,  among  other  defenses,  the  con- 
tention that  they  could  not  be  made  parties 
to  the  petition,  inasmuch  as  they  were  the 
holders  of  the  title  to  the  property  covered 
by  their  deeds,  and  that  the  court  had  no  juris- 
diction of  them  in  the  proceedings  instituted, 
it  was  error  to  overrule  this  plea;  it  not  ap- 
pearing that  the  debts  due  to  the  grantees  in 
the  security  deeds  had  ever  been  paid,  or  that 
tender  of  the  amount  of  the  debts  had  ever 
been  made,  or  that  there  was  any  contest  as  to 
any  genuineness  or  amount  of  the  debts  to  se- 
cure which  the  deeds  had  been  executed.  And 
this  is  true,  even  though  the  petition  filed  by 
the  receiver  alleged  that  there  were  certain 
taxes  to  be  paid,  and  prayed  that  the  plaintiffs 
in  error  and  other  creditors  of  the  bank  te 
brought  in,  bo  that  the  amount  of  their  debts 
could  be  fixed,  the  property  sold  free  from  the 
liens,  and  the  valid  liens  be  allowed  to  take 
precedence  to  the  extent  of  said  liens.  Civ. 
Code  1910,  I  6038;  Shumate  ▼.  McLendon,  120 
Ga.  396,  48  S.  E.  10;  First  National  Bank  of 
Commerce  v.  McFarlin,  146  Ga.  717,  92  S. 
B.  69. 

2.  Otheb  Questions. 

As  the  foregoing  ruling  controls  the  case,  it 
is  unnecessary  to  consider  the  other  questions 
raised. 

EJrror  from  Superior  CouTt,  Appling  CJoun- 
ty;  H.  A.  Mathews,  Judge. 

Suit  by  John  Ellis,  receiver,  etc,  and 
others  against  the  National  Bank  of  Savan- 
nah and  others.  Plea  of  certain  defendants 
to  jurisdiction  overruled,  and  defendants 
bring  error.     Reversed. 

Garrard  &  Gazan,  G.  H.  Riditer,  and  S. 
S.  Elliott,  all  of  Savannah,  for  plaintiffs  in 
error. 

Thomas  &  Walker,  of  Jesnp,  (Clifford  Walk- 
er, Atty.  Gen.,  and  Padgett  &  Watson,  of 
Baxley,  for  defendants  In  error. 

PER  GURLAAI.  Judgment  reversed.  All 
the  Justices  concur. 


(148  Ga.  848) 

RELIANCE  LIFE  INS.  CO.  T.  HIGH- 
TOWER.    (No.  832.) 

(Supreme  Court  of  Georgia.     F^b.  24,  1919.) 

(Syllabus  hy  the  Court,) 

INSURANCB  «=»78,   90,   93,   137(2),   141(2,   8) 
— PowEB   OF   Agent— Premiums— Receipt— 

LlABIUTT. 

An  insurance  company  may  limit  the  power 
of  its  agent,  and  when  notice  that  the  agent's 
power  is  limited  \a  brought  home  to  the  insured 
in  such  manner  as  would  put  a  prudent  man  on 
his  guard,  the  insured  relies  at  his  peril  on  any 
act  of  the  agent  in  excess  of  his  power. 

(a)  The  insured  is  bound  by  plain  and  unam- 
biguous limitations  upon  the  power  of  the  agent 
contained  in  his  policy. 

(b)  Where  the  application  for  a  policy  of  life 
insurance  and  the  policy  itself  stipulate  that 
the  insurance  shall  not  become  effective  until 
the  first  premium  shall  have  been  actually  paid 
while  the  applicant  is  in  good  health,  and  that 
agents  are  not  authorized  to  modify  the  policy 
or  extend  time  for  paying  a  premium,  the  actu- 
al payment  of  the  first  'premium  during  the 
good  health  of  the  applicant  is  a  condition  pre- 
cedent to  the  liability  of  the  insurer ;  and  a  lo- 
cal agent  of  the  company  could  not  waive  sudi 
condition. 

(c)  The  formal  acknowledgment  of  the  receipt 
of  the  first  premium  in  a  policy  of  life  insur- 
ance containing  the  provisions  above  stated  is 
not  conclusive  of  payment,  so  as  to  estop  the 
company  from  denying  the  validity  of  the  policy, 
except  in  a  case  of  due  or  unconditional  deliv- 
ery of  the  policy  by  the  company. 

m 

Certified  Questions  from  Ck)urt  of  Appeals. 

Action  by  Mamie  Hightower  against  the 
Reliance  Life  Insurance  Company.  Judg- 
ment for  plaintiLft,  and  defendant  brings  er- 
ror, and  the  Court  of  Appeals  certifies  ques- 
tions.    Questions  answered. 

Dorsey,  Brewster,  Howell  &  Heyman,  of 
Atlanta,  and  C.  N.  King,  of  Chatsworth^  for 
plaintiff  in  error. 

Bryan,  Jordan  ft  Middlebrooks  and  Leo 
Sudderth,  all  of  Atlanta,  for  defendant  in 
error. 


FISH,  0.  J.  The  certified  questions,  which 
are  sufficiently  indicated  herein,  are  based 
upon  the  following  facts  gathered  from  the 
questions:  An  application  for  life  insurance, 
signed  by  the  applicant,  contained  a  provi- 
sion as  follows: 

"I  hereby  declare  and  agree  that  all  state- 
ments and  answers  written  in  this  application 
♦  ♦  •  are  true,  full,  and  complete,  and  are 
offered  to  the  company  as  a  consideration  for  the 
contract  of  insurance,  which  I  hereby  agree  to 
accept,  and  which  shail  not  take  effect  until  the 
first  premium  shall  have  been  actually  paid 
while  I  am  in  good  health  and  the  policy  shall 
have  been  signed  by  the  duly  authorised  officers 
of  the  company  and  issued." 
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Tbe  policy  itself  contained,  among  others, 
the  following  provisions: 


"Agents  are  not  authorized  to  modify  this 
polioy  or  to  extend  the  time  for  paying  a  premi- 
um. ♦  ♦  ♦  AH  insurance  provided  by  this 
policy  is  based  upon  the  application  therefor,  a 
copy  of  which  is  hereto  attached  and  made  a 
part  of  this  policy." 

And  it  recited: 

''The  payment  of  the  first  annual  premium  be- 
ing [is]  hereby  acknowledged." 

The  Insurance  company,  with  knowledge 
that  the  first  annual  premium  had  not  in 
fact  been  paid,  issued  the  policy  and  sent 
it  to  tbe  company*s  state  agency,  which  in 
turn  forwarded  it  to  the  local  agent  for  de- 
livery to  the  applicant  The  local  agent 
made  manual  delivery  of  the  policy  upon  the 
promise  of  a  third  person  to  pay  to  the  local 
agent  the  first  annual  premium;  the  third 
person  accepting  the  note  of  the  applicant 
for  the  amount  of  the  premium.  The  premi- 
um was  not  actually  paid  by  the  third  per- 
son until  after  the  death  of  the  applicant; 
no  demand  for  payment  having  been  made 
upon  him  while  the  applicant  lived.  After 
the  death  of  the  applicant  the  first  premium 
was  paid  to  the  local  agent,  and  (less  the 
commission  of  that  agent)  was  forwarded 
to  the  state  agency,  which  retained  the 
amount  so  received,  without  an  offer  to  re- 
turn it,  until  after  suit  on  the  policy,  when 
the  company  in  its  plea  tendered  the  amount 
so  received  by  its  state  agency  to  the  plain- 
tiff, the  beneficiary  named  in  the  policy. 

Applying  to  the  facts  above  stated  the 
principles  recognized  in  Reese  v.  I^delity 
Mutual  Life  Association,  111  Ga.  482,  36  S. 
E.  637,  it  must  be  ruled:  (1)  It  was  within 
the  power  of  the  Insurance  company,  as  be- 
tween Itself  and  its  agent,  to  define  and 
limit  the  powers  of  the  latter.  Limitations 
upon  the  power  of  the  agent  affect  all  third 
persons  dealing  with  him  who  have  knowl- 
edge or  notice  thereof,  and  any  notice  of 
limitations  upon  the  agent*s  power  which  a 
prudent  man  is  bound  to  regard  is  the  equiv- 
alent of  knowledge  to  the  insured;  (2)  the 
stipulation  in  the  signed  application  that  the 
Insurance  "shall  not  take  effect  until  the 
first  premium  shall  have  been  actually  paid 
while  I  am  in  good  health,"  coupled  with  the 
words  in  the  policy,  "Agents  are  not  author- 
ized to  modify  this  policy  or  to  extend  the 
time  for  paying  a  premium,*'  were  sufficient 
to  charge  the  applicant  with  notice  that  he 
was  dealing  with  a  special  agent  with  limit- 
ed powers;  (3)  the  actual  payment  of  the 
first  premium  during  the  good  health  of  the 
applicant  was  a  condition  precedent  to  lia- 
bility under  the  policy,  and  the  agent  of  the 
company  could  not  waive  such  condition. 
We  do  not  overlook  the  fact  that  conclusions 
different  from  those  stated  above,  upon  the 
facts  given,   have   been   reached  by  many 


courts.    According  to  the  view  held  by  these 
courts,  such  condition  in  the  application  and 
policy  will  be  deemed  to  have  been  intend- 
ed to  apply  only  to  matters  arising  after  the 
issuing  of  the  policy,  or,  in  all  events,  the 
company  will  be  held  to  be  estopped  from 
relying  upon  the  condition.    In  this  view,  if 
the  agent  has  authority  to  deliver  the  policy, 
the  condition  of  the  policy  and  application 
to  the  effect  that  the  policy  is  not  to  become 
effective  until  the  first  premium  is  actually 
paid  is  construed  as  applying  to  the  pay- 
ment of  premiums  after  the  first,  and  as  hav- 
ing no  application  to  the  payment  of  the 
first  premium,  which  is  considered  waived 
by  the  delivery  of  the  policy  to  the  insured. 
See  the  monographic  note  to  Johnson  v.  JEt- 
na  Ins.  Co.,  107  Am.   St.  Rep.  92,  99,  and 
especially    the    authorities    cited    at    page 
135  (123  Ga.  404,  51  S.  R  339).    It  might  ap- 
pear at  first  blush  that  the  view  last  above 
referred  to  has  been  approved  by  this  court 
in  Supreme  Lodge  v.  Few,  138  Ga.  778,  7H 
76  S.  E.  91.    That  decision  is  really  not  in 
conflict  with  any  prior  decision  of  this  court. 
In  Reese  v.  Fidelity  Mutual  life  Associa- 
tion, supra,  it  was  recognized  that  the  hi- 
surer,  by  the  use  of  proper  terms  and  pro- 
visions in   the   application   or  policy,   may 
validly  provide  that  the  policy  shall  not  be- 
come of  force  until  actual  payment  of  the 
first  premium,  and  may  further  impose  lim- 
itations upon  the   power  of  the  agent  to 
waive  such  provision,  and  that  a  contract 
of  insurance  issued  by  the  company  and  de- 
livered by  the  agent  to  the  Insured,  contrary 
to  such  provision,  and  without  compliance 
therewith  by  the  insured,  is  void,  unless  the 
circumstances  attending  the  delivery,  or  the 
custom  of  doing  business,  shows  that  the  in- 
surer is  estopped  from  relying  upon  the  con- 
dition.   That  decision  was  approved  in  the 
following  cases:     Mutual  Life   Ins.  Go.  t. 
Clancy,  111  Ga.  865,  36  S.  B.  944;  Mutual 
Reserve  Ass'n  v.  Stephens,  115  Ga.  192,  194, 
41  S.  E.  679,  where  it  was  held  that  an 
amendment  seeking  "to  hold  the  association 
liable  upon  an  alleged  waiver  which,  by  tbe 
express  terms  of  the  policy,  the  agent  in 
question  had  no  power  to  make,**  was  im- 
properly allowed;  Hutson  v.  Prudential  Ins. 
Co.,  122  Ga.  847,  50  S.  E.  1000,  where  it  was 
ruled  that  an  insurer  may  qualify  the  au- 
thority of  a  general  agent;  and  •'will  not  be 
bound  by  the  acts  of  his  agent  beyond  the 
scope   of  his  authority,   where  the  person 
dealing  with  the  agent  had  notice  of  such 
limitations;"  Johnson  v.  ^tna  Ins.  Co.,  sq- 
pra   (a  fire  insurance  case),  where  it  was 
said,   with   resi>ect   to  life  insurance  con- 
tracts, "Unquestionably,  as  to  a  matter  con^^ 
cerning  the  time  wh^i  the  contract  is  to  be-' 
come  of  force,    ♦    ♦    ♦    the  insured,  by  ac- 
cepting the  policy,  would  be  bound  by  its 
terms,  and  could  not  set  up  a  waiver  which 
he  was  bound  to  know  the  company's  agent 
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had  no  power  to  make;"  Atlanta  Buggy  Co. 
V.  Hess  Spring  CJo.,  124  Ga.  338,  341,  52  S. 
B.  613,  4  L.  R  A.  (N.  S.)  431 ;  Clark  v.  Mu- 
tual Life  Ins.  Co.,  129  Ga.  571,  59  S.  B.  283 ; 
Brown  v.  Mutual  Benefit  Life  Ins.  Co.,  131 
Ga.  38,  40,  61  S.  E.  1123;  Few  v.  Supreme 
Lodge,  136  Ga.  181,  71  S.  B.  130;  WUliams 
V,  Empire  Life  Ins.  Co.,  146  Ga.  246,  248, 
91  S.  E.  44.    See,  also.  Royal  Benefit  Society 
V.  Naylor,  14  Ga.  App.  202,  204,  80  S.  E. 
545;  Metropolitan  Life  Ins.  Co.  v.  Thomp- 
son. 20  Ga.  App.  706,  93  S.  B.  299  (5).    This 
court,   in   Stephenson   v.  Empire  Life   Ins. 
Co.,  139  Ga.  82,  86,  76  S.  E.  592,  upon  re- 
view declined  to  overrule  Reese  ▼.  Fidelity 
Mutual  Life  Ass*n,  supra.     In  view  of  our 
own  cases,  upon  the  facts  given,  it  must  be 
held  that  a  delivery  of  the  policy  by  the 
company  to  the  insured  did  not  result    The 
recital  in  the  policy  to  the  effect  that  the 
first  premium  had  been  paid,  and  the  formal 
acknowledgment  of  the  receipt  thereof,  will 
not  operate  to  estop  the  insurer  from  con- 
testing the  validity  of  the  policy  as  a  con- 
tract of  Insurance.     It  would  be  otherwise 
If  the  policy  had   been  duly  delivered  by 
the  company.     In  that  event  such  recital 
\70uld  become  a  covenant  of  the  contract, 
and  it  would  not  be'  open  to  the  insurer  to 
deny  the  payment  of  the  first  premium  for 
the  purpose  of  avoiding  the  policy,  although 
the  insurer  might  deny  and  disprove  the  re- 
cital merely  for  the  purpose  of  enforcing 
payment  of  the  first  premium.    See  111.  Cen- 
tral Ins.  Co.  V.  Wolf,  37  lU.  354,  87  Am.  Dec. 
251,  and  cases  cited  in  note;  Mass.  Bene- 
fit Life  Ass'n  v.  Sibley,  158  111.  411,  42  N. 
B.  137;  Mutual  Life  Ins.  Co.  v.  French,  80 
Ohio  St.  253;   Goit  v.  National  Protection 
Ins.  Co.,  25  Barb.  (N.  T.)  189;  Basch  v.  Hum- 
boldt Mutual  Co..  35  N.  X  Law,  429,  431; 
Dobyns  v.  Bay  State  Beneficiary  Ass'n,  144 
Mo.  95,  45  S.  W.  1107 ;  Grier  v.  Mutual  Life 
Ins.  Co.,  132  N.  C.  542.  44  S.  E.  28;  Ken- 
drick  V.  Life  Ins.  Co.,  124  N.  C.  315,  32  S.  E. 
728,  70  Am.  St  Rep.  592,  and  cases  cited  in 
note  at  page  597.    We  do  not  overlook  the 
fact  that  some  courts  have  held  such  recital 
in  a  policy  of  insurance  to  be  conclusive  on 
the  insurer  so  far  as  the  validity  of  the  con- 
tract is  concerned,  even  where  the  delivery 
of  the  contract  was  made  under  circumstanc- 
es similar  to  those  above  stated.    The  sound- 
er view,  in  our  opinion,  is  that  such  recital 
is  not  to  be  given  this  effect  where  the  pos- 
session  of   the  contract  was   procured   by 
fraud,  accident,  or  mistake,  or  where  the 
delivery  of  the  policy  was  made  in  the  teeth 
of  a  plain  provision  therein  which  the  in- 
sured was  bound  to  know  the  agent  had 
no  power  to  waive,  and  is  to  be  given  effect 
only  where  the  policy  has  been  unconditional- 
ly or  duly  delivered  by  the  company. 

In  view  of  what  we  have  said,  the  mere 
fact  that  the  *'state  agency"  received  the 


first  premium  after  the  death  of  the  insur- 
ed and  did  not  offer  to  return  it  until  after 
suit  on  the  policy  did  not  amount  to  ratifi- 
cation by  the  company. 
All  the  Justices  concur. 


(148  Ga.  820) 
STRICKLAND  v.  HAMILTON.     (No.  1024.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1919.) 

(ByUahm  6y  ihB  Court) 
Bastards  €&»93  —  Erbobs  op  Justice  of  this 

PEAC1&— CkBTIOBA  RI. 

The  writ  of  certiorari  will  not  lie  to  cor- 
rect errors  committed  by  a  justice  of  the  peace 
in  proceedings  under  Pen.  Code  1910,  {  1331 
et  seq.,  against  the  putative  father  of  a  bas- 
tard child,  where  judgment  is  rendered  requir- 
ing the  defendant  to  give  security  for  the  sup- 
port of  the  child,  and  binding  him  over  to  the 
superior  court  upon  his  failure  to  give  such 
security.  Such  is  the  ruling  in  the  case  of  Hy- 
den  V.  State,  40  Ga.  476,  and  upon  formal  re- 
view of  that  decision  this  court  declines  to 
overrule  it. 

Certified  Question  frcwn  Court  of  Appeals. 

Bastardy  proceeding  by  Lettie  Hamilton 
against  Efenry  Strickland.  Judglment  for 
plaintiff,  and  defendant  brings  error,  and 
the  Court  of  Cavil  Appeals  certified  a  ques- 
tion.    Question  answered. 

David  S.  Atkinson,  of  Savannah,  for  plain- 
tiff in  error. 

H.  Roy  Lang,  of  Waverly,  and  T.  M.  Scar- 
lett, Jr.,  of  Brunswick,  for  defendant  in  er- 
ror. 

BECK,  P.  J.  The  ruling  in  the  headnote 
is  in  answer  to  a  question  certified  by  the 
Court  of  Appeals. 

All  the  Justices  concur. 


(148  Ga.  840) 
FROST  et  al.  v.  SMITH  et  al.    (No.  818.) 
(Supreme  Court  of  Georgia.     Feb.  24,  1919.) 

(Sylldbua  ly  the  Court,) 

1.  Limitation  of  Actions    ^==>124  —  Plea 
— Parties. 

The  suit  was  instituted  against  William 
Frost,  and  after  suggestion  of  his  death  of  rec- 
ord in  1910,  William  J.  Frost,  as  administra- 
tor upon  his  estate,  was  made  a  party  defend- 
ant. By  amendment  to  the  petition  in  1911, 
William  J.  Frost  individually  was  made  a  party 
defendant,  and  duly  served.  The  character  of 
the  case  will  appear  from  the  decision  made 
when  it  was  before  this  court  on  a  former  oc- 
casion.    Smith  V.  Frost,  144  Ga.  116,  86  S.  B. 


«=»For  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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235.  At  a  subsequent  trial,  which  occurred  in 
1917,  William  J.  Frost  in  his  individual  ca- 
pacity offered  to  file  an  answer  setting  up  title 
to  a  part  of  the  land  in  himself  under  a  deed 
executed  by  William  Frost  in  1900  (which  was 
three  years  before  the  institution  of  the  suit), 
and  possession  thereunder  for  a  period  of  more 
than  seven  years  before  William  J.  Frost  in- 
dividually was  made  a  party  defendant  The 
judge  declined  to  allow  the  answer  filed,  on  the 
ground  that  it  came  too  late.  In  the  judgment 
it  is  stated  that  no  entry  of  default  appears  on 
the  docket,  nor  has  there  been  any  judgment  of 
default  entered  against  W.  J.  Frost,  and  *^hat 
at  least  one  piotion  for  continuance  has  been 
made  by  the  defendant  W.  J.  B^ost."  Held, 
treating  as  true  the  allegations  of  the  answer 
which  was  rejected,  prescription  would  run  in 
favor  of  William  J.  Frost  individually  as  to 
the  part  of  land  claimed  by  him,  until  he  was 
made  a  party  defendant  and  served  (Bower  v. 
Thomas,  69  Ga.  47  [2] ;  Powell  on  Actions  for 
Land,  §  124),  and  the  plea  was  meritorious. 

2.  Parties   ^=:»56  —  Pleading   ^=s>85(3)  — 
Defenses  —  Conditions  —  Statute. 

The  provisions  of  GivU  Code  1910,  §  6628, 
requiring  the  judge  at  each  regular  term  to  call 
the  cases  on  the  appearance  docket,  and  hear 
and  decide  all  objections  made  to  the  sufil- 
ciency  of  petitions,  pleas,  etc.,  and  section  5653, 
requiring  the  judge  at  each  term  to  call  the  ap- 
pearance  docket  upon  some  day  previously  fixed 
or  on  the  last  day  of  the  term,  and  in  all  cases 
in  which  the  defendant  has  not  filed  a  demurrer, 
plea,  answer,  or  other  defense,  to  mark  the  case 
"in  default,"  have  reference  to  the  filing  of  de- 
fenses, etc.,  by  defendants  in  original  suits  filed 
under  section  5551  et  seq.,  and  section  5562  et 
seq.,  and  do  not  apply  to  defendants  who  are  sub- 
sequently brought  in  by  the  plaintiffs  by  amend- 
ment. Where  a  new  party  defendant  is  added 
by  amendment  to  the  petition,  upon  motion  of 
the  plaintiff,  and  at  the  trial  of  the  case  at  some 
subsequent  term  such  new  defendant  offers  for 
the  first  time  to  file  a  meritorious  plea,  what- 
ever may  be  the  right  of  the  court  to  impose 
reasonable  terms,  the  court  should  not  disallow 
the  plea  unconditionally. 

(a)  It  would  seem  that  section  5628  and  sec- 
tion 5653,  supra,  were  applicable;  that  under 
application  of  their  provisions  the  proposed  an- 
.swer  was  not  offered  too  late.  McKenzie  v. 
Consolidated  Dumber  Co.,  142  Ga.  375,  82  S.  E. 
1062  (1) ;  Hodnett  v.  Stewart,  131  Ga.  67,  61 
S.  E.  1124;  American  Central  Ins.  Co.  v. 
Albright,  145  Ga.  515,  89  S.  E.  487. 

(b)  The  judgment  disallowing  the  plea  was  er- 
roneous. 

(c)  On  another  bearing,  evidence  tending  to 
support  the  plea  duly  offered  should  be  ad- 
mitted. 

3.  Tbial      ^=»191(4)— E^xpbession  of  Opin- 
ion. 

One  issue  in  the  case  was  whether  the  de- 
fendant's possession  was  wrongful.  While  in- 
structing the  jury  on  the  subject  of  mesne  prof- 
its, the  language  employed  by  the  trial  judge 
amounted  to  an  expression  of  opinion  that  the 
defendant's  possession  was  wrongfuL 


4.  Parties      ^s>59(3)     —     Amendment     - 

Pleading. 
There  is  no  merit  in  the  assignment  of  er- 
ror upon  the  allowance  of  an  amendment  which 
alleges  the  death  of  one  of  the  original  plain- 
tiffs and  prays  that  the  petitioners,  as  his  heirs 
at  law,  recover  his  interest  in  the  land. 

5.  Appeal  and  EZbbob     ^s»1078(1)^Assior- 

MENTS  OF  EBBOB— BBIEFS. 

Some  of  the  assignments  of  error  were  not 
discussed  in  the  brief  of  counsel  for  the  plain- 
tiffs in  error,  and,  under  the  rules  of  this  court, 
will  be  considered  as  abandoned. 

6.  Motion  fob  New  Tbiai^ 

None  of  the  other  special  grounds  of  the 
motion  for  new  trial,  which  complain  of  rulings 
on  admissibility  of  evidence  and  of  certain  ex- 
cerpts from  the  charge  of  the  court,  when  con- 
sidered in  connection  with  the  pleadings,  the 
evidence,  and  the  charge  in  its  entirety,  show 
cause  for  reversal,  nor  are  they  of  such  char- 
acter as  to  require  elaboration. 

7.  Sufficiency  of  Evidence. 

As  the  judgment  of  the  trial  court  is  revers- 
ed upon  other  grounds,  no  ruling  is  made  as  to 
the  sufficiency  of  the  evidence  to  support  the 
verdict. 

Error  from  Superior  Court,  Wasblngton 
Oounty ;  R.  N.  Hardeman,  Judge. 

Suit  by  O.  P.  Smith  and  others  against 
William  J.  Frost,  administrator,  and  others, 
in  which,  after  defendant's  death,  William  J. 
Frost,  his  administrator,  was  made  a  party 
defendant  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.    Beversed. 

B.  T.  Bawlings,  of  Sandersville,  and  J.  E. 
Hines,  of  Atlanta,  for  plaintiffs  in  error. 

A.  B.  Wright,  of  Sandersville,  for  defend- 
ants in  error. 

ATKINSON,  J.  Judgment  reversed.  Ail 
the  Justices  concur. 


(148  Ga.  712) 

WOODBERY  et  al.  v.  ATLAS  BEALTX  CO. 

(No.  1046.) 

(Supreme  Court  of  Georgia.     Feb.  12,  1919.) 
Behearing   Denied   Feb.   24,    1819.) 

(SyUalu9  hy  the  Court.) 

1.  Trusts  ^=»134— (3onstbuctiow  of  Deed- 
Title  OF  Tbusteb. 
"Where  the  terms  of  a  conveyance  by  deed 
to  a  trustee  are  large  enough  to  embrace  the 
fee  in  the  premises  described,  and  this  fee  is 
carved  up  into  an  estate  for  life  in  favor  of  one 
beneficiary  and  a  remainder  in  behalf  of  other 
beneficiaries,  who  are  uncertain  and  unascei^ 
tained,  the  instrument  should  be  construed  as 
clothing  the  trustee  with  full  title,  and  the 
title  as  to  the  remainder  should  be  considered 
as  abiding  in  him  so  long,  at  least,  as  the  identi- 
cal persons  who  are  to  take  and  enjoy  it  are 
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not  ascertainable.    Up  to  that  time,  the  trust  is  [  8.  Deeds    ^=»05— Oonstbuction— Avoidancb 


executory,  and  the  remailider  is  an  equitable, 
not  a  legal,  estate.' 


>f 


2,  Trusts  €=s»169(1)-— Removal  of  Tbusteb— 
Appointment  to  Vacanct. 

There  being  a  valid  trust  as  to  the  entire 
fee,  the  removal  of  the  trustee  created  a  va- 
•cancy  which  the  judge  of  the  superior  court  was 
authorized  to  fill  by  the  appointment  of  a  suc- 
cessor at  chambers.  Civ.  Code  1910,  §  8744; 
Heath  v.  Miller,  117  Ga.  860,  44  S.  E.  18. 

S,  Teubts  ^s»159,   192  —  Qualifioation   or 

TBUSTEE— POWEB  OF  SaUC. 

The  life  tenant,  though  one  of  the  benefici- 
aries, was  legally  qualified  to  be  trustee,  at 
least  for  the  other  cestuis  que  trust,  under  the 
appointment  of  the  judge  of  the  superior  court 
Robertson  v.  De  Brulatour,  188  N.  Y.  801,  80 
N.  E.  939;  Burbach  v.  Burbach,  217  111.  647,  75 
N.  E.  519 ;  Losey  v.  Stanley,  147  N.  Y.  560,  42 
N.  E.  11 ;  Lewin  on  Trusts,  41,  {  17 ;  39  Gyc. 
248  (3) ;  Weeks  v.  Frankel,  197  N.  Y.  304.  90 
iN*.  E.  969,  and  cases  therein  cited.  For  physical 
precedents,  see  Vernoy  v.  Robinson,  133  Ga.  654, 
66  S.  E.  928  (4);  Wadley  v.  Le  Cato,  139 
Oa.  177,  77  S.  E.  47.  In  a  deed  where  power 
is  given  to  a  trustee  to  sell  the  real  estate  with 
Che  written  consent  of  the  life  tenant,  such  con- 
aent  is  for  the  benefit  of  the  life  tenant  only, 
and  as  to  such  consent  the  life  tenant  does  not 
occupy  a  fiduciary  position  to  the  remainder- 
men. Farwell  on  Powers  (3d  Ed.)  630;  2 
Chance  on  Powers,  358,  8  2430. 

4.  Appeal  and  Ebbob  ^=»909(1)— Pbesump- 
tion— Mattebs  Not  Shown  bt  Recobd— 
Removal  and  Appointment  of  Sttccessob. 

Where  the  contrary  does  not  appear  from 
the  record,  it  will  be  presumed  that  the  judge 
of  the  superior  court,  in  removing  such  a  trus- 
tee and  in  appointing  a  successor,  acted  with  all 
necessary  jurisdictional  requisites.  Winn  .v. 
Lunsford,  130  Ga.  436,  439,  61  S.  E.  9.  See 
Lamar  v.  Pearre,  82  Ga.  360,  9  S.  E.  1048,  14 
Am.  St  Rep.  168  (4). 

5.  Tbusts  $=»203— Poweb  of  Sale— Convet- 

ANCE  BT  TBU8T  DEED. 

The  power  of  sale  contained  in  the  deed  au- 
thorized the  trustee  to  sell  the  entire  estate  in 
the  land,  and  therefore  the  substituted  trustee 
conveyed  fee-simple  title  to  her  grantee  under 
her  deed  of  September  1,  1877. 

(Additional  Syllabui  hy  Editorial  Sialf.) 

•6.  Deeds    «=»95—Con8tbuction— Intention. 

In  construing  a  deed,  the  entire  instrument 
must  be  looked  at,  and  all  parts  construed  to- 
gether, in  order  to  determine  the  intention  of 
the  maker,  without  special  regard  to  the  formal 
arrangement  of  the  deed. 

7.  Deeds  ^=»93—Con8tbuction— Reason. 

Under  Civ.  Code  1910,  §  4187,  that  interpre- 
tation should  be  such  as  will  effectuate  the  in- 
tention, and  it  is  proper  to  seek  for  a  rational 
purpose  by  construing  the  deed  consistently 
with  reason  and  common  sense. 


OF  Injustice. 
If  there  is  any  doubt  as  to  the  real  inten- 
tion, an  interpretation  which  plainly  leads  to 
injustice  should  be  rejected,  and  one  which  con- 
forms more  to  the  meaning  of  the  grantor,  and 
does  not  produce  unusual  and  unjust  results, 
should  be  adopted. 

9.  Deeds  ^s»95—CoNSTBtTcnoN— Redundant 
WoBDa 

In  deeds,  as  in  all  other  contracts,  none  of 
the  words  are  to  be  considered  as  redundant,  if 
a  reasonable  intendment  can  be  given  them. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Suit  by  Joseph  F.  Woodbery  and  others 
against  the  Atlas  Realty  Company.  Judg- 
ment for  defendant  upon  a  directed  verdict, 
and  plaintiifs  except  and  bring  error.  Af- 
firmed. 

In  September,  1858,  Joseph  F.  Woodbery, 
''for  and  in  consideration  of  the  natural  love 
and  affection  which  he  has  and  bears  to  and 
for  his  present  and  beloved  wife,  Mrs.  R. 
Emma  Woodbery,"  conveyed  described  land 
in  the  city  of  Atlanta  to  H.  H.  0.  Holcombe 
in  trust,  "with  all  the  rights,  members,  and 
appurtenances  In  any  way  or  manner  belong- 
ing, for  the  sole  and  separate  use  and  bene- 
fit of  the  said  R.  Emma  Woodbery  [wife  of 
the  grantorl  during  her  natural  life,  •  •  • 
and  after  her  death  to  her  children;  but 
should  there  be  no  child  or  diildren,  then  to 
Josephine  Frances  Woodbery  and  William 
Albert  Woodbery."  The  habendum  clause 
was: 

"To  have  and  to  hold  said  property  unto  him, 
the  said  Hosea  Henry  C.  Holcombe,  in  trust 
for  the  purposes  mentioned,  forever,  with  the 
right  and  power  to  the  said  trustee  or  his  suc- 
cessor as  trustee,  by  and  with  the  written  con- 
sent of  said  R.  Emma  Woodbery,  as  often  as 
she  and  her  trustee  may  think  and  deem  best, 
to  sell  and  reinvest  the  proceeds  or  to  exchange 
the  same  and  to  execute  titles  therefor  and  to 
receive  and  accept  titles,  all  to  be  done  with- 
out any  order  for  that  purpose  from  the  court. 
The  trust  property  or  trust  fund  is  to  remain 
and  continue  in  trust  for  the  sole  and  separate 
use  and  benefit  of  her,  the  said  R.  Emma  Wood- 
bery, for  and  during  her  natural  Ufe,  •  •  • 
and  the  trust  property  or  trust  fund,  after  the 
death  of  the  said  R.  Emma  Woodbery,  to  her 
children;  but  should  there  be  no  child  or  chil- 
dren or  representative  of  said  child  or  children, 
then  to  Josephine  Frances  Woodbery  and  Wil- 
liam Albert  Woodbery." 

At  the  date  of  the  making  of  this  con- 
veyance there  were  no  children  bom  of  the 
life  tenant  Between  that  date  and  the  28th 
of  June,  1877,  there  had  been  bom  to  the 
life  tenant  and  the  grantor  five  children, 
three  of  whom  were  then  above  the  age  of 
14  years,  the  other  two  being  under  that  age. 
All  of  these  children  are  plaintiffs  in  the 
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(148  Oa.  766) 

MAYOR  and  ALDERMEN  of  CITY  OF  SA- 
VANNAH V.  WADE. 

WADE  T.  MAYOR  AND  ALDERMEN  OF 
CITY  OF  SAVANNAH. 

(Nos.  976,  977.)  . 

(Supreme  Court  of  Georgia.     Feb.   13,  1919. 
Rehearing  Denied  Feb.  24,  1919.) 

(8yUahu$  ly  the  Court.) 
1.  Execution   ^=»167— Affidavit   of   Iuje- 

QALTTT— AlCEN  DMENT. 

** Affidavits  of  illegality  are,  upon  motion  and 
leave  of  court,  amendable  instanter  by  the  in- 
sertion of  new  and  independent  grounds:  Pro- 
vided, the  defendant  will  swear  that  he  did  not 
know  of  such  grounds  when  the  original  affida- 
vit was  filed."  Civil  Code  1910,  §  5704.  The 
defendant  in  execution  will  not  be  permitted'  to 
amend  his  affidavit  of  illegality  by  the  addition 
of  new  and  independent  grounds,  whether  of 
fact  or  of  law,  thereto  for  causes  which  existed 
and  were  known,  or  in  the  exercise  of  reasona- 
ble diligence  might  have  been  known,  at  the 
time  of  the  filing  of  the  original  affidavit.  Bak- 
er V.  Smith,  91  Ga.  142,  16  S.  E.  967  (2).  An 
amendment  which  does  not  add  a  new  and  Inde- 
pendent ground  of  illegality,  but  which  merely 
amplifies  or  amends  a  ground  in  the  original 
affidavit,  need  not  be  sworn  to. 

2.   EVIDKNCB  ^=»65  —  PmsSITMPTION  —  QXTES- 

TI0N8  OF  Law— Knowledos. 
Applying  the  foregoing  principles,  the 
amendment  to  the  affidavit  of  illegality  in  this 
case  added  new  and  independent  grounds;  and 
such  new  and  independent  grounds  not  having 
been  verified  as  required  by  the  statute,  the 
court  erred  in  allowing  the  same  over  timely  ob- 
jection, and  in  refusing  to  strike  the  same  upon 
demurrer.  In  so  far  as  the  amendment  raised 
only  questions  of  law,  the  defendant  in  execu- 
tion was  conclusively  presumed  to  have  had, 
knowledge  of  these  grounds  at  the  time  of  the 
filing  of  his  original  affidavit,  and  the  court  did 
not  err  in  refusing  to  allow  the  same. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrim,  Judge. 

■ 

Suit  by  Mayor  and  Aldermen  of  City  of 
Savannah  against  W.  H.  Wade.  Amend- 
ment to  defendant's  afildavlt  of  illegality  al- 
lowed in  part  and  disallowed  in  part,  and 
plaintiff  excepts  and  brings  error,  and  de- 
fendant takes  a  cross-bill  of  exceptions.  Re- 
versed on  main  bill  of  exceptions,  and  afilrm- 
ed  on  cross-bill. 

Robt.  J.  Travis  and  David  S.  Atkinson, 
both  of  Savannah,  for  plaintiff  in  error. 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed  on  the 
main  bill  of  exceptions,  and  affirmed  on  the 
croes-bilL 

All  the  Justices  concur,  except  ATKIN- 
fe^N,  J.,  disqualified. 


(148  Oa.  687) 
VOLUNTEER  STATE  LIFE  INS.  CO.  v. 

SPRATUNG. 

SPRATLING  V.  VOLUNTEER  STATE  LIFE 

INS.  CO. 

(No.  905.) 

(Supreme  Court  of  Georgia.    Nov.  16,  1918. 
Rehearing  Denied  Feb.  24,  1919.) 

(ByllaluM  hy  the  Court,) 

1.   IlVSXTBANCE       ^=»360(3)— AXJTOMATIO       PbE- 

HiUM  Loan  Clauss— Loan  Value— Exten- 
sion OF  Policy. 

A  limited  payment  (20-payment)  life  insur- 
ance policy  was  issued  on  May  25,  1913.  The 
insured  paid  the  first  premium  on  the  date  of 
issue,  the  second  premium  on  May  25,  1914, 
and  the  third  on  May  25,  1915.  The  premium 
due  on  May  25,  1910,  was  not  paid.  The  in- 
sured died  on  august  25, 1916.  The  insured  had 
borrowed  on  the  policy  $337.11,  and  the  interest 
on  the  amount  had  been  paid  up  to  May  25, 
1916.  The  premium,  as  stated  in  the  face  of 
the  policy,  was  $316.89,  payable  annually.  The 
policy  provide:  "The  company  will,  at  any 
time  after  three  full  years'  premiums  have  been 
paid,  advance  upon  the  sole  security  of  this 
policy,  when  legally  assigned,  a  sum  equal  to  the 
amount  specified  in  the  table  below,  less  any 
indebtedness  to  the  company  on  account  of  this 
policy.  The  interest  on  such  loan  shall  not 
exceed  six  per  cent,  per  annum,  and  shall  be 
payable  annually  in  advance."  The  loan  or  sur- 
render value  of  the  policy,  as  stated  in  the  table 
referred  to,  was  $396  after  the  policy  had  been 
in  force  three  years;  $621  after  four  years. 
The  policy  further  provided:  "In  the  event  the 
insured  should,  at  any  premium  date  or  within 
the  days  of  grace  thereafter,  after  three  full 
years'  premiums  have  been  paid  hereon,  fail  to 
pay  or  cause  to  be  paid  the  then  current  pre- 
mium, if  the  policy  be  not  surrendered  by  the 
insured  with  a  choice  of  one  of  the  options  hero- 
in guaranteed,  and  if  at  the  time  of  the  nonpay- 
ment of  premium  there  is  a  loan  value  hereon 
in  excess  of  all  indebtedness  that  may  then 
exist  against  the  policy,  together  with  interest^ 
the  company  will  apply  such  available  loan 
value  towards  the  payment  of  the  premium  then 
due,  with  interest  tiiereon  at  a  rate  not  ex- 
ceeding six  per  cent.  (6%)  per  annum,  charge- 
able annually  in  advance ;  and  will  continue  to 
carry  said  policy  in  force,  in  the  form  as  writ- 
ten and  at  the  rate  of  premium  as  provided  for 
in  the  face  hereof^  subject  to  its  terms  and  such 
indebtedness,  the  same  as  if  the  premium  had 
been  paid  in  cash;  and  will  continue  to  so 
apply  such  loan  value  as  long  as  such  value,  at 
the  rate  of  premium  provided  in  the  face  here- 
of, will  suffice  to  pay  for  even  one  day's  pre- 
mium. At  any  time  while  this  policy  is  thus 
in  force  the  insured  may  resume  payment  of 
premiums  thereon  without  medical  re-examina- 
tion,  and  in  that  event  any  indebtedness  against 
the  policy  may  either  be  paid  in  cash  or  allowed 
to  remain  as  a  loan  hereon.  All  such  indebt- 
edness shall  be  a  first  lien  on  the  policy,  and 
the  policy  will  lapse  unless  premium  payments 
are  resumed  by  the  insured  within  the  actual 
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period  of  extension."  The  nonforfeiture  provi- 
eions  of  the  policy,  other  than  the  automatic 
premium-loan  clause  last  above  quoted,  gave  to 
the  insured  the  option  to  surrender  the  policy 
to  the  company,  after  the  policy  has  been  in 
force  three  full  years,  and  at  any  time  prior  to 
default  in  premium  payment,  or  within  the  days 
of  grace  (one  month)  thereafter,  and  to  take  (1) 
the  caeli  surrender  value,  as  indicated  by  titie 
table  set  out  in  the  policy,  less  any  indebtedness 
to  the  company  on  account  of  the  policy ;  or  (2) 
a  nonparticipating  paid-up  life  policy  for  a  re- 
duced amount,  as  indicated  by  the  table;  or 
(3)  a  nonparticipating  paid-up  term  policy  for 
the  full  amount  insured  by  the  policy,  as  indicat- 
ed by  the  table,  with  a  provision  in  (2)  and  (3) 
as  to  any  indeJstedness  to  the  company  on  ac- 
count of  the  policy.  The  insured  did  not  sur- 
render the  policy,  and  did  not  elect  to  take  any 
of  the  options  last  above  referred  to. 

On  June  20,  1916,  the  fourth  annual  premium 
having  become  due  on  May  25,  1916,  the  com- 
pany offered  to  loan  to  the  insured  the  fuU 
amount  available  after  the  policy  had  been  in 
force  four  years,  to  wit,  $621,  at  the  time  ten- 
dering the  insured  a  loan  agreement  to  be  ex- 
ecuted by  himself  and  his  wife;  the  latter  being 
the  beneficiary  named  in  the  policy.  Along  with 
the  loan  agreement,  the  company  furnished  to 
the  insured  a  statement  of  his  indebtedness  to 
it,  showing  former  loan,  $337.11,  premium  due 
on  May  25,  1916,  $316.89,  and  interest  to  May 
25,  1917,  $37.26y  making  a  total  of  $691.26; 
and  required  the  insured  to  pay  the  additional 
Bum  of  $70.26  to  cover  the  total  of  his  indebt- 
edness to  the  company.  On  June  27,  1916,  the 
insured  signed  the  agreement  and  forwarded  it 
from  Macon,  Ga.,  to  the  beneficiary  at  Atlanta, 
Ga.,  with  the  request  that  she  also  execute  the 
agreement  and  deliver  it  to  the  company  togeth- 
er with  the  sum  of  $70.26.  At  the  time  of  the 
receipt  of  the  agreement  by  the  beneficiary,  she 
was  "ill  and  bedridden  and  remained  in  this 
condition  for  several  days,  at  which  time  she 
became  wholly  unconscious  and  remained  in  this 
condition  until  after  the  death  of  the  insured; 
and  for  said  reasons  was  unable  to  execute  said 
loan  agreement  prior  to  the  death  of  the  insur- 
ed.*' The  insured  died  without  knowing  that 
the  beneficiary  had  not  complied  with  the 
"wrongful"  demands  of  the  company.  After  the 
death  of  the  insured,  the  beneficiary  completed 
the  agreement  and  tendered  it,  together  with 
$70.26,  to  the  company.  One  dause  of  the 
policy  provided:  "This  policy  is  issued  with 
the  express  understanding  that  the  insured  may, 
without  the  consent  of  the  beneficiary,  receive 
every  benefit,  exercise  every  right,  and  enjoy 
every  privilege  conferred  upon  him  by  this 
policy." 

Held:  Under  the  foregoing  facts,  the  available 
loan  value  on  the  policy,  to  wit,  $58.89  (con- 
ceding, without  deciding,  that  interest  at  6 
per  cent  per  annum  in  advance  on  the  existing 
loan  and  on  the  amount  appropriated  to  the 
payment  of  the  premium  due  should  not  be 
first  deducted),  was,  under  the  automatic  pre- 
mium-loan clause  quoted  above,  insuflldent  to 
"carry  the  policy  in  force,  in  the  form  as  writ- 
ten," to  the  date  of  the  insured's  death,  August 
25,  1916. 

(a)  The  obligation  of  the  company,  under  the 


automatic  premium-loan  clause  quoted  above, 
was  to  apply  such  available  loan  value  toward 
the  payment  of  the  premium  due,  and  to  carry 
the  policy  in  force  "in  the  form  as  written  and 
at  the  rate  of  premium  as  provided  for  in  the 
face*'  of  the  policy.  In  a  strict  technical  sense 
no  "rate  of  premium*'  is  provided  in  the  face  of 
the  policy.  The  reference  is,  however,  to  the 
contract  as  written,  and  the  words  quoted  above 
are  to  be  given  their  usual  and  ordinary  signifi- 
cation. The  parties  were  dealing  with  this  con- 
tract of  insurance,  to  wit,  a  limited  payment 
life  policy  as  distinguished  from  a  purely  pro- 
tective policy  or  other  form  of  contract. 

2.  Insubancb  ^=:»392(8)— Life  Insurance— 
Automatic  Pbemium-Loan  Peg  vision  — 
fobfeitube. 

The  insurance  company  was  not  estopped 
from  declaring  a  forfeiture  of  the  policy  (con- 
ceding, without  deciding,  that  its  demand  that 
the  loan  agreement  be  executed  by  the  benefi- 
ciary was  wrongful  and  unauthorized) ;  it  af- 
firmatively appearing  that  the  sum  of  money 
necessary  to  pay  the  past-due  premium,  interest 
in  advance  upon  the  loan,  and  the  existing  loan 
upon  the  policy,  was  neither  paid  nor  tendered 
the  company  until  after  the  death  of  the  in- 
sured. 

Certified  Questions  from  Court  of  Appeals. 

Action  by  O.  F.  Spratling  against  the  Vol- 
unteer Sta.te  Life  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror, and  defendant  takes  cross-exceptions, 
and  the  Court  of  Appeals  certifies  questions. 
Questions  answered. 

Little,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, and  W.  B.  Miller,  of  Chattanooga, 
Tenn.,  for  plaintiff  in  error. 

Jones  &  Chambers  and  Saml.  Barnett,  all 
of  Atlanta,  for  defendant  in  error. 

GEORGE,  J.  The  rulings  in  the  headnotes 
are  in  answer  to  the  questions  certified  by 
the  Court  of  Appeals. 

All  the  Justices  concur. 


(148  Gaw  842) 

VALDOSTA,  M.  &  W.  IL  OO.  v.  ATLANTIC 
COAST  LINE  R.  CO.     (No.  828.) 

(Supreme  (}ourt  of  Gkorgia.     Feb.  24,  1919.) 

(SyUdbus  hy  the  Court.) 

1.  Railroads  ^s»159(9)— Liens— "Wages  fob 
Sebvices"  —  "EmplotA"  —  Switchino  of 
Cabs— Statute. 

A  railroad  company  executed  a  "mortgage 
or  deed  of  trust"  on  ''the  railroad,  property, 
equipment,  and  franchises"  of  the  railroad  com- 
pany to  a  trustee  to  secure  the  payment  of  a 
certain  issue  of  bonds.  The  trustee  instituted 
an  equitable  suit  for  the  appointment  of  a  re- 
ceiver and  to  foreclose  the  lien  provide^  in  the 
mortgage  or  deed  of  trust.  A  receiver  was  ap- 
pointed, who  took  charge  of  all  of  the  assets  of 
the  railroad  company,  and  operated  the  railroad. 
During  the  course  of  operation  he  applied  cer- 
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grtLHtoT  a  purpose  to  permit  a  reduction  in 
the  use  of  the  life  estate  by  carving  out  of 
it  another  remainder  and  withholding  it 
from  the  wife,  his  love  for  whom  was  the 
sole  consideration  for  the  deed.  "It  is  a 
well-recognized  fact  that  the  uncertainty  of 
life  gives  a  life  estate  a  more  or  less  specu- 
lative value/*  In  the  case  of  Gunby  v.  AI- 
verson,  146  Ga.  536,  91  S.  E.  556,  the  trust 
deed  conveyed  the  ijroperty  to  the  daughters 
of  the  grantor  or  their  children,  and  also 
provided  a  power  of  sale  for  purposes  of  re- 
investment This  court  held  that  the  trust 
projected  over  the  entire  estate,  and  declined 
to  place  the  decision  "on  the  narrow  tech- 
nicality of  the  absence  of  the  word  *to'  in  the 
conveyance  to  the  grantor's  grandchildren.'* 
In  that  case  it  was  also  said : 

"We  wish  to  note  that  we  have  not  overlooked 
the  line  of  decisions,  of  which  Fleming  v. 
Hughes,  99  Ga.  444,  27  S.  E.  791,  may  be  cited 
as  a  type,  that  a  conveyance  to  a  trustee  in  trust 
for  one  for  life,  with  remainder  to  the  surviv- 
ing children  of  the  life  tenant,  and,  in  default 
of  such  children,  with  remainder  over  to  others, 
passes  to  the  trustee  the  legal  title  of  the  life 
estate  only.  In  such  cases  there  were  no  com- 
plications as  to  indeterminate  remaindermen, 
implied  power  of  sale,  and  other  indicia  reflect- 
ing the  grantor's  intention  to  convey  the  whole 
fee  to  the  trustee." 

It  was  also  noted  in  the  Gunby  Case  that 
the  deed  contained  no  language  restricting 
the  trust  to  the  life  tenants,  as  was  the  case 
in  the  devises  under  consideration  in  Bull  v. 
Walker,  71  Ga.  195,  Carswell  v.  Lovett,  80 
Ga.  36,  4  S.  E.  866,  and  McDonald  v.  Mc- 
Call,  91  Ga.  304,  18  S.  E.  157.  A  trustee  may 
have  and  exercise  a  power  of  sale  as  to 
property  or  an  interest  therein  to  which  he 
has  not  the  legal  title.  Simmons  v.  McKin- 
lock,  98  Ga.  743,  26  S.  E.  88;  Henderson  v. 
Williams,  97  Ga.  709,  25  S.  E.  395;  Headen  v. 
Quillian,  supra.  In  Ck)leman  v.  Gabaniss,  121 
Ga.  281,  48  S.  E.  927,  it  is  held  that  this  may 
be  done  when  the  trustee  has  neither  the 
equitable  nor  the  legal  title.  See,  in  this 
connection,  Clarke  v.  East  Atlanta  Land  Co., 
113  Ga.  21,  38  S.  E.  323  (4);  Bailie  v.  Carolina 
B.  &  L.  Ass'n,  100  Ga.  20,  28  S.  E.  274; 
Cabot  T.  Armstrong,  100  Ga.  438»  28  S.  E. 
123. 

Judgment  affirmed. 

All  the  Justices  concur. 


(148  Ga.  802) 
STUBBS  ▼.  MENDEL  et  aL     (No.  939.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1919.) 

(SyUahus  by  the  Court.) 

1.  Pleading   ^=:»335  —  Demubbeb  and  An- 
swEB— "Filed." 

W.  B.   Stubbs,  as  administrator  of  R.  K. 
Walker,  filed  his  petition  against  W.  K.  Smith 


and  Carl  Mendel,  for  a  reformation  of  deeds 
which  the  plaintiff  had  made  to  them,  and  lat- 
er, by  amendment,   for   rescission.     Upon  the 
call  of  the  docket  at  the  appearance  term  of  the 
cause  (October  term,  1916),  the  case  was  mark^ 
ed  in  default  as  to  W.  K.  Smith,  and  at  the 
June  term,  1917,  on  the  7th  day  of  June,  Smith 
made  an  oral  motion  that  the  court  open  the 
default,  and  that  he  be  cdlowed  to  file  his  de- 
murrer and  answer ;  to  which  motion  the  plain- 
tiff objected,  on  the  grounds  that  it  was  too 
late  to  open  the  default,  that  the  court  had  no 
jurisdiction  to  open  it  at  that  term,  and  that 
the  defendant  was  not  proceeding  in  tiie  man- 
ner prescribed  by  the  law  for  opening  defaults. 
After  a  hearing  the  court  passed  the  following 
order:     •'Upon  motion  of  counsel  for  W.  K. 
Smith,  one  of  the  defendants  in  the  above-stated 
case,  it  appearing  that  at  an  interlocutory  hear- 
ing of  said  case  at  Hinesville,  Georgia,  on  the 
18th  day  of  September,  1916,  Honorable  Walter 
W.  Sheppard,  judge  presiding,  a  demurrer  and 
answer  were  filed  with  the  court  and  marked 
'Rled'  by  the  court;    that  after  argument  the 
court  took  said  answer  and  demurrer  for  the 
purpose  of  making  a  decision  therein,  and  later 
forwarded  the  same  by  mail  to  the  clerk  of  the 
superior  court  of  Chatham  county;    that  the 
same  were  lost  and  never  reached  the  office  of 
the  clerk  of  said  court ;   that  at  the  appearance 
term  of  said  case  default  was  entered:     It  is 
ordered   that   the    default    entered    therein   be 
opened,  and  that  the  copy  plea  and  demurrer, 
this  day  tendered,  be  marked  'Filed'  as  of  Sep- 
tember 18,  1916."     On  the  trial  of  the  case  a 
verdict  was  rendered  for  the  defendants.    The 
plaintiff  moved  for  a  new  trial.     The  motion 
was  dismissed  as  to  Smith,  and  overruled  as  to 
Mendel.    The  plaintiff  excepted,  assigning  error 
upon  the  judgment  opening  the  default,  as  weU 
as  upon  the  ruling  on  the  motion  for  new  trial. 
The  marking  of  the  demurrer  and  answer  of 
Smith  •'Filed,"  by  the  judge  of  another  drcnit 
on  an  interlocutory  hearing  before  him  in  his 
circuit,  and  retaining  the  demurrer  and  answer 
for  the  purpose  of  making  a  decision  in  the  case, 
and  later  forwarding  them  by  mail  to  the  clerk 
of  the  superior  court,  who  never  received  them, 
was  not  a  legal  filing  in  the  office  of  the  derk  of 
the  superior  court  of  CJhatham  county.    "A  pa- 
per is  said  to  be  filed,  when  it  is  delivered  to 
the  proper  officer,  and  by  him  received,  to  be 
kept  on  file."    Peterson  v.  Taylor,  15  Ga.  483, 
60  Am.  Dec.  705;    Jordan  v.  Bosworth,  123 
Ga.  879,  51  S.  E.  755. 

[E3d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  File.] 

2.  COUBTS    ^s>114— PUSADINO    ^=s>85(l),    190 

—Time  pob  Filing— "Nunc  Pro  Tunc." 

As  the  demurrer  and  answer  of  'Smith  had 
not  been  filed  at  the  interlocutory  hearing  on 
September  18,  1916,  the  court  erred  in  ordering 
copies  of  the  demurrer  and  plea  presented  at 
the  June  term,  1917,  to  be  marked  **Filed"  as 
of  September  18,  1916.  "A  nunc  pro  tunc  entrj 
is  for  the  purpose  of  recording  some  action  that 
was  taken  or  judgment  rendered  previously  to 
the  making  of  the  entry,  which  is  to  take  effect 
as  of  the  former  date.  Such  an  entry  cannot 
be  made  to  serve  the  office  of  correcting  a  deci- 
sion, however  erroneous,  or  of  supplying  non- 
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action  on  the  part  of  the  court**    Pendergrass 
V.  Duke,  147  Ga.  10,  02  S.  E.  649. 

[£:d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nunc 
Pro  Tunc] 

3.  Judgment  <S=»153(4),  169,  174  —  Opening 
Default— Time— Effect. 

The  judgment  of  default  as  to  Smith  was 
entered  at  the  appearance  term  (October,  1916). 
The  court  allowed  the  default  to  be  opened  at 
the  June  term,  1917,  which  was  the  second  term 
after  the  trial  term,  the  terms  of  Chatham  su- 
perior court  being  fixed  by  statute  for  March, 
June,  October,  and  December.  "At  the  trial 
term  the  judge  in  his  discretion,  upon  payment 
of  costs,  may  allow  the  default  to  be  opened 
for  providential  cause  preventing  the  filing  of  a 
plea,  or  for  excusable  neglect,  or  where  the 
judge,  from  all  the  facts,  shall  determine  that  a 
proper  case  has  been  made  for  the  default  to  be 
opened  on  terms  to  be  fixed  by  the  court.  In 
order  to  allow  the  default  to  be  thus  opened, 
the  showing  shall  be  made  under  oath,  shall  set 
up  a  meritorious  defense,  shall  offer  to  plead 
instanter,  and  announce  ready  to  proceed  with 
the  trial."  Civ.  Code  1910,  §  6656.  "While 
under  the  Civil  Code,  *  *  *  a  trial  judge  is 
vested  with  a  wide  discretion  as  to  opening  a 
judgment  of  default,  on  motion  made  at  the 
trial  term  of  a  case,  there  is  no  provision  of 
law  authorizing  him  to  entertain  and  grant  a 
motion  to  open  a  default  presented  at  any  sub- 
sequent term  at  which  the  case  is  called  for 
trial.  Thornton  v.  Coleman,  104  Ga.  626,  627 
[30  S.  H  782].  To  move  to  open  a  default  at 
the  term  at  which  a  case  regularly  stands  for 
trial  is  purdy  a  matter  of  grace ;  and  this  priv- 
ilege must  be  exercised,  if  at  all,  within  the  time 
prescribed  by  the  statute  whereby  it  is  con- 
ferred. Ingalls  V.  Lamar,  115  Ga.  298,  299  [41 
6.  E.  673].  The  present  case  differs  from  the 
case  of  Davis  v.  South  Carolina  Railroad  Co., 
107  Ga.  420  [33  S.  B.  437]."  Cauley  v.  Wad- 
ley  Lumber  Co.,  119  Ga.  648,  46  S.  EX  862.  See 
CaldweU  v.  Freeman,  146  Ga.  469,  91  Si  R  644. 
Moreover,  it  appears  that  ttit  motion  to  open 
the  default  was  oral,  and  not  made  under  oath. 
Accordingly,  it  is  clear  that  the  court  had  no 
jurisdiction  at  the  second  term  after  the  trial 
term  to  open  a  default,  even  if  the  motion  to  do 
so  had  been  properly  ma^e.  The  error  in  open* 
ing  the  default  and  allowing  the  defendant 
Smith  to  file  a  demurrer  and  answer  at  the  sec- 
ond term  after  the  trial  term  of  the  case,  ren- 
dered all  subsequent  proceedings  as  to  him  nuga- 
tory, since  the  plaintiff  was  thereby  deprived  of 
a  substantial  right.  Cauley  v.  Wadley  Lumber 
Co.,  supra. 

4.  Judgment       ^==>174    —    Setting    Aside 
Judgment— £*FFEOT  on  Copabty. 

From  the  pleading  it  appears  that  there  was 
really  no  issue  between  the  plaintiff  and  Men- 
del, who  in  effect  joined  with  the  plaintiff  in 
seeking  to  have  his  deed  to  Smith  reformed  or 
rescinded,  as  the  land  conveyed  in  that  deed  was 
also  conveyed  in  the  plaintiff's  deed  to  Mendel; 
and  if  it  should  be  decreed  that  Smith,  under 
his  deed,  did  not  have  title  to  the  land  also  con- 
veyed to  Mendel,  then  neither  the  plaintiff  nor 
Mendel  desired  the  deed  to  Mendel  to  be  reform- 
ed  or  rescinded.     It   appears,   therefore,   that 


Mendel's  right  to  hold  the  land  conveyed  to 
him  depended  upon  whether  it  should  be  decreed 
that  Smith  had  no  title  to  it  In  view  of  the 
course  the  case  took,  the  erroneous  judgment 
in  opening  the  default  as  to  Smith  makes  it 
proper  that  the  verdict  in  favor  of  Mendel 
should  be  set  aside,  but  without  taxing  him  for 
costs.  The  judgment  is  therefore  reversed  as 
to  both  defendanta 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrim,  Judge. 

Suit  by  W.  B.  Stnbbs,  as  administrator  of 
R.  K.  Walker,  deceased,  against  W.  K.  Smith 
and  Carl  Mendel.  Verdict  and  judgment  for 
defendants,  motion  for  new  trial  dismissed 
as  to  defendant  Smith,  and  overruled  as  to 
defendant  Mendel,  and  plaintiff  excepts  and 
brings  error.  Reversed  as  to  both  defend- 
ants. 

Geo.  H.  Rlchter,  of  Savannah,  for  plaintiff 
tn  error. 

U.  H.  McLaws,  of  Savannah,  for  defend- 
ants In  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concun 


(148  Qa.  774) 
LANDRUM  V.  RIVERS.     (No.  75ft.) 

(Supreme  Court  of  Georgia.     Feb.   14,  19ia 
Rehearing  Denied  Feb.  24,  1919.) 

(SyUahus  by  the  Court.) 

1.  SPEcmo  Performance   ^=b>8&— Contract 
TO  Make  a  WiUr— Decree— Evidence. 

Specific  performance  of  a  contract  to  make 
a  will  in  favor  of  another,  where  the  party 
claiming  the  right  to  specific  performance  has 
performed  his  part  of  the  contract,  will  be  de- 
creed, where  the  contract  to  make  the  will  is 
shown  with  the  requisite  degree  of  certainty  and 
definiteness. 

2.  Specific  Performance  ^=:»86— Trial  e=s> 
240— Instructions— ARQUMENTATrvENEss.    . 

The  court  did  not  err  In  refusing  to  give  in 
charge  a  lengthy  written  request,  which  in 
certain  parts  was  argumentative  in  character, 
and  which  also  instructed  the  jury  that  specific 
performance  of  a  contract  like  that  referred  to 
in  the  first  headnote  would  not  be  enforced, 
where  refusal  to  enforce  it  would  not  amount 
to  a  fraud  on  the  party  seeking  the  equitable 
relief  or  specific  performance. 

3.  Trial    ^=s»260(1)— Requested    Charges- 
Given  Charges. 

Other  portions  of  the  requests  to  charge  ex- 
amined, and  held  to  have  been  sufficiently  cov- 
ered, where  pertinent  and  legal,  by  the  charge 
as  given. 

4.  Trial     ^s»26(K9)— Requested     Charge— 
Given  Charge— Specific  Performance. 

The  court's  charge  in  submitting  the  terms 
of  the  contract  in  question  was  full,  apposite, 
and  correct,   sufficiently  covering  the  subject. 


C=»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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and  there  was  no  error  in  refufiing  to  give  the 
charge  requested  upon  this  subject. 

5.  Tbial     ^s»260(&)— Requested     GHABOJifr— 
Given  Ghaboe— s^peoifio  Pebfobicancb. 

The  court's  charge  as  to  the  main  issue  in 
the  case—that  is,  as  to  what  the  contract  was, 
and  whether  the  contract  as  alleged  was  made 
or  not— was  sufficiently  full  and  comprehensive, 
and  the  court  did  not  err  in  refusing  to  give 
the  change  requested  upon  this  subject. 

6.  Specifio  Pebfobuance  ^==>123— Gontbaot 
TO  Maej:  a  Will— Tebms  of  Contbaot— 

The  portions  of  the  court's  charge,  in  which 
he  states  the  issues  as  to  the  agreement  upon  the 
part  of  the  decedent  as  to  what  he  would  leave 
by  his  will  to  the  petitioner  upon  certain  con- 
siderations stated,  were  not  misleading,  but  cor* 
rectly  presented  the  real  issue. 

7.  Witnesses  ^=»140(9)—Competenot— Hus- 
band. 

The  husband  of  the  plaintifiF  was  not  a  party 
to  this  suit,  nor  was  he  a  party  to  the  contract 
in  such  a  sense  as  to  render  him  incompetent 
as  a  witness. 

8.  Specific  Pebforuance  ^=»120— Contbagt 
TO  Make  a  Will— Evidence. 

The  testimony  of  the  physician  attendant 
upon  the  decedent  in  his  last  illness,  tending 
to  show  that  he  then  desired  to  make  a  will 
in  favOr  of  the  petitioner  in  the  case,  was  com- 
petent, relevant,  and  material,  and  the  court 
did  not  err  in  admitting  it  over  objection. 

9.  Judgment    <g=»256(l)— Tbial    <$=s>365(1)— 
Vebdict— Constbuction. 

The  construction  of  a  verdict  may  be  aided 
by  a  consideration  of  the  pleadings ;  and  giving 
to  the  verdict  in  this  case  the  scope  which  it 
should  have,  under  the  allegations  in  the  peti- 
tion and  the  issues  made  by  the  pleadings,  it 
cannot  be  said  that  the  decree  rendered  was  not 
authorized  by  the  verdict. 

EiTror  from  Superior  Court,  Oampbell  Coun- 
ty; C.  W.  Smith,  Judge. 

Suit  by  Mrs.  N.  C.  Rivers  against  Mrs.  E. 
Ec  Landrum,  individually  and  as  adminis- 
tratrix of  the  estate  of  L.  A.  Brown,  deceas- 
ed. Verdict  and  decree  for  plaintiff,  motion 
for  new  trial,  exceptions  to  decree  and  mo- 
tion to  set  aside  decree  overruled,  and  de- 
fendant brings  error.    Affirmed. 

Mrs.  N.  C.  Rivers  brought  her  equitable 
petition  against  Mrs.  Exer  Ellen  Landrum 
as  an  individual  and  as  administratrix  of 
the  estate  of  L.  A.  Brown,  in  which  she  pray- 
ed, among  other  things,  -specific  performance 
of  an  oral  contract  to  make  a  will,  and  for 
injunctive  relief.  This  petition  was  filed  on 
May  13,  1915.  The  allegations  of  the  peti- 
tion show  that  Mrs.  Landrum's  intestate 
owned  a  valuable  estate,  ccmsisting  of  realty 
and  personalty;  that  at  the  time  of  the  mak- 
ing of  the  contract,  specific  performance  of 
which  was  sought.  Brown's  aged  mother  was 
living  in  the  house  with  him;   that  he  was 


unmarried  and  was  about  63  years  of  age; 
that  i>etitioner  and  her  husband  and  their 
two  children  were  keeping  house  in  the  same 
county  in  which  Brown  lived,  he  being  her 
uncle.  She  was  engaged  in  the  disdtuirge  of 
her  duty,  looking  after  and  taking  care  of 
her  children,  waiting  on  and  assisting  her 
husband  In  making  a  living,  and  trying  to 
accumulate  property.  Brown  had  no  person 
in  his  house  who  could  take  care  of  bim  and 
look  after  his  mother;  and,  approaching  pe- 
titioner, he  proposed  to  her  that  if  she  would 
change  her  place  of  residence,  procure  the 
consent  of  her  husband  to  allow  her  to  live 
in  the  house  with  him,  and  bring  her  chil- 
dren, live  in  his  house,  and  be  a  comfort  to 
him  and  his  mother,  treating  them  kindly 
and  affectionately  during  their  lives^  and 
would  look  after  and  nurse  the  mother  dur- 
ing her  life,  and  cook  for  and  wait  on  him 
and  his  mother,  he  would  on  his  part,  as  com- 
pensation for  such  services  to  be  rendered  by 
petitioner,  execute  his  last  will  and  testament 
before  his  death,  and  in  such  will  bequeath 
to  her  all  of  the  property  of  every  kind  which 
he  then  owned  and  which  he  might  acquire 
between  that  date  and  the  date  of  his  death. 
In  the  same  paragraph  in  wliich  these  al- 
legations Just  set  forth  are  contained  it  is 
alleged  that  the  decedent,  L.  A.  Brown, 
stated  to  petitioner  especially  "that  the  com- 
pensation for  all  this  service  would  be  made 
by  him  by  willing  and  leaving  to  her  all  the 
property  he  had  at  the  date  of  his  death  of 
every  kind  and  character."  The  death  of 
Brown  and  of  his  mother  is  alleged,  and  that 
be  died  without  having  executed  his  last  will 
and  testament  Certain  money,  the  proceeds 
of  a  life  insurance  policy  taken  by  Brown 
and  payable  to  his  estate,  it  is  charged,  was 
sufficient  to  pay  all  the  debts  of  the  estate, 
and  that  plainlfff  was  willing  that  the  debts 
should  be  paid  with  this  money.  Full  pei^ 
formance  of  the  contract  on  the  part  of  pe- 
titioner was  shown,  and  she  prayed  that 
specific  performance  be  decreed,  and  that  the 
court  decree  that  the  property  owned  by 
Brown  at  the  time  of  his  death,  as  set  out 
in  the  exhibit  attached  to  the  petition,  is  the 
property  of  petitioner,  and  that  the  defendant 
be  enjoined  from  administering  on  it  as  the 
property  of  Brown,  or  In  any  way  disposing 
of  it  or  changing  the  status.  There  was  also 
a  prayer  for  general  relief.  Mrs.  Landrum, 
the  defendant,  was  a  sister  and  sole  heir  at 
law  of  Brown. 

Upon  the  hearing  of  the  case  the  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff. 
Upon  this  verdict  the  Judge  rendered  a  de- 
rTee.  The  defendant  filed  certain  exceptions 
to  the  decree,  and  also  a  motion  to  set  aside 
the  decree^  and  made  a  motion  f6r  a  new 
trial.  The  motion  for  a  new  trial  was  over- 
ruled. The  exceptions  to  the  decree  and  the 
I  motion  to  set  aside  the  decree  were  also 
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oYemiled.  The  defendant  sued  out  a  writ 
of  error,  bringing  the  case  to  this  court,  and 
in  the  hill  of  exceptions  assigned  error  upon 
the  judgment  of  the  court  overruling  the  mo- 
tion for  a  new  trial,  and  oTerruling  the  ex- 
ceptions to  the  decree  and  the  motion  to  set 
aside  the  decree. 

Brewster,  Howell  &  Heyman,  of  Atlanta, 
and  J.  H.  Longino,  of  Fairbum,  JGor  plaintiff 
iu  error. 

J.  P.  Goligbtly  and  L.  S.  Gamp,  both  of 
Fairbum,  and  S.  Holdemess»  at  Qurolltcm, 
for  defendant  in  error. 

BECK,  P.  J.  [1]  1.  The  plaintiff  in  error 
submitted  a  large  number  of  written  requests 
to  charge,  which  the  court  refused  to  give, 
and  error  is  assigned  upon  the  refusal  to 
giYe  in  charge  these  requests.  Among  them 
was  the  following: 

"It  is  not  every  parol  contract  which  the 
court  wiU  specifically  enforce.  It  will  never  en- 
force any  parol  contract  for  the  sale  of  land, 
or  the  making  of  a  will,  or  the  testamentary 
disposition  of  property,  unless  the  party  who 
is  seeking  such  performance  will  be  defrauded 
if  the  contract  is  not  enforced,  even  if  all  other 
elements  are  shown  to  exist  whidi  would  entitle 
a  party  to  such  reliel" 

The  court  did  not  err  in  refusing  to  give 
this  charge.  This  charge  is  not  in  harmony 
with  the  doctrine  laid  down  in  other  cases 
decided  by  this  court,  that  a  contract  to  make 
a  will  will  be  spedflcally  performed  where  the 
evidence  establishes  the  contract  with  the 
requisite  degree  of  certainty  (a  subject  to 
which  we  will  allude  further  on  in  this  opin- 
ion), and  it  Is  shown  by  the  evidence  that  the 
party  claiming  the  right  to  specific  perform- 
ance fulfilled  and  performed  his  part  of  the 
contract 

[2]  2.  Another  written  request  to  charge, 
which  the  court  refused  to  give,  was  as 
follows: 

''The  court  instructs  you  that,  since  the  law 
has  provided  what  disposition  shall  be  made  of 
the  estate  of  one  who  dies»  the  court  favors  the 
disposition  fixed  by  the  law,  and  will  not,  except 
when  a  strict  compliance  is  had,  permit  it  to  be 
diverted  from  the  channel  so  prescribed  by  the 
law.  The  law  is  very  strict  in  requiring  that 
its  provisions  for  the  proper  disposition  of  the 
estate  of  the  dead  shall  be  observed,  and  the 
safety  of  the  estate  of  every  one  depends  upon 
their  observance.  So  long  as  one  lives,  he  is 
presumed  to  be  able  to  look  after  his  estate; 
when  he  is  dead,  the  law  steps  in  and  under- 
takes to  care  for  it,  and  see  that  it  is  legally 
and  properly  disposed  ol  It  will  see  it  reaches 
his  heirs  at  law,  or  go  to  his  legatees  under  his 
last  will  and  testament  The  law  has  thrown 
around  the  estates  of  those  who  die  every  safe- 
guard to  protect  them.  It  is  in  the  faith  of  this 
fact  we  in.  labor  and  toil  to  accumulate  prop- 
erty, feeling  that  when  we  die  our  estates  will 
be  safe.  It  is  the  duty  of  the  court  and  jury  to 
exercise  great  care  and  extreme  caution  in  the 
effort  to  see  that  the  estate  of  one  who  is  dead 
shall  not  be  diverted  from  the  diannela  and  re- 


moved from  the  safeguards  of  law.  You  see 
this  suit  is  an  effort  to  take  this  estate  out  of 
the  channels  prescribed  by  the  law,  and  that  by 
a  parol  contract.  While  such  an  effort,  under 
the  law,  may  succeed,  it  can  do  so  only  when, 
under  the  evidence,  which  is  so  strong  and  con- 
vincing and  satisfactory  that  the  jury  to  a  rea- 
sonable moral  certainty  are  convinced  of  its 
truth,  and  not  to  enforce  it  would  result  in  a 
fraud  on  the  plaintiff,  because  it  is  not  practical 
to  make  her  whole  by  awarding  in  money  the 
value  of  her  performance  or  part  performance. 
It  is  a  very  serious  proposition,  after  one  dies, 
for  an  outsider,  one  who  under  the  law  would 
have  no  rights  or  interest  in  the  dead  man's 
estate,  to  set  up  a  parol  agreement,  had  with 
the  man  who  is  now  dead  and  unable  to  speak, 
whereby  not  a  part  of  his  estate,  but  his  whole 
estate,  belongs  to  her,  and  not  to  those  upon 
whom  the  law  cast  it.  You  must  realize,  gentle- 
men of  the  jury,  such  an  effort  is  a  very  danger- 
ous thing,  and  one  that  threatens  all  estates. 
While  the  law  does  not  declare  such  a  thing 
may  not  succeed,  but,  on  the  contrary,  it  is  the 
law  such  a  contract  may  be  made,  and.  may  be 
specifically  enforced,  yet  in  its  wisdom  it  has 
imposed  on  the  party  who  seeks  to  enforce  such 
a  contract  a  very  heavy  burden,  in  that  the  con- 
tract must  be  so  certain,  definite,  and  clear,  and 
so  precise  in  its  terms,  as  that  neither  party 
can  reasonably  misunderstand  them,  and  prove 
it  by  evidence  so  strong  and  cogent  as  to  convince 
the  jury  to  a  reasonable  moral  certainty  it  was 
made,  and  not  to  enforce  it  specifically  would  be 
a  fraud  on  the  plaintiff,  because  she  could  not 
be  easily  and  adequately  compensated  in  mon- 
ey for  the  performance  or  part  performance  of 
the  contract  by  the  plaintiff.  In  other  words, 
the  court  will  not  enforce  such  a  contract,  save 
in  cases  where  specific  performance  is  the  only 
remedy  that  will  afford  the  plaintiff  adequate 
relief,  and  prevent  a  wrong  and  injustice  to  the 
plaintiff.  Therefore,  gentleman  of  the  jury,  you 
see  that,  under  the  law,  unless  the  evidence  is  so 
strong  and  convincing  as  to  satisfy  you  to  a 
reasonable  moral  certainty  the  contract  was  made 
as  alleged,  that  the  plaintiff  cannot  be  compen- 
sated easily  and  adequately  in  money  for  the 
performance  or  part  performance,  and  that  it 
would  result  in  a  fraud  upon  her,  if  not  specific- 
ally enforced,  then  you  should  not  interfere  with 
the  laws  disposing  of  this  estate,  but  let  it  go 
as  the  law  directs,  and  leave  the  plaintiff  to 
her  remedy  to  recover  the  compensation  for  the 
services  she  claims  she  rendered,  in  money." 

The  court  did  not  err  in  refusing  to  give 
this  charge.  It  would  have  been  error  for 
the  court  to  have  Instructed  the  jury  in  the 
language  just  quoted.  In  the  first  place  the 
charge  is  argumentative — strongly  so.  In 
the  next  place  it  Is  in  conflict  with  the  doc- 
trine which  is  briefly  stated  in  the  preceding 
division  of  this  opinion.  Thirdly,  It  is  not 
law  in  this  state  that  a  contract  to  make  a 
will  will  not  be  enforced  spedflcally,  unless 
the  refusal  to  specifically  enforce  it  would 
he  a  fraud  on  the  plaintiff,  on  the  ground  that 
she  could  not  be  easily  and  adequately  com- 
pensated in  money  for  the  performance  or 
part  performance  of  the  contract  by  the  plain- 
tiff; nor  is  it  law  that  the  court  will  not 
enforce  such  a  contract,  save  in  cases  where 
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Bpeciflc  performance  Is  the  only  remedy  that 
affords  the  plaintiff  adequate  relief  and  pre- 
vents a  wrong  and  injustice  to  the  plaintiff. 
The  case  of  Heery  v.  Heery,  144  Ga.  467,  87  S. 
£2.  472,  in  all  the  controlling  features,  is  near- 
ly identical  with  the  present  case.  The 
differences  on  the  facts  of  that  case  and  the 
instant  case  are  differences  that  do  not  tend 
in  any  way  to  weaken  the  claim  of  defendant 
in  error,  but  rather  to  strengthen  it,  as  ap- 
pears from  a  careful  reading  of  the  record  in 
that  case.  Among  the  cases  there  cited  is 
that  of  Banks  t.  Howard,  117  Ga.  94,  43  S. 
E.  438,  and  apparently  it  is  one  of  the  cases 
upon  which  the  court  based  the  decision  in 
the  Heery  Case.  It  was  said  in  the  Banks 
Case: 

"Contracts  under  which  one  of  the  contract- 
ing parties  agrees  with  the  other,  for  a  valuable 
consideratipn,  that  he  will  make  a  will  giving 
to  the  other  property,  either  real  or  personal, 
have  been  sustained  and  enforced  in  America 
from  the  earliest  times,  and  the  validity  of 
such  contracts  seems  now  to  be  beyond  all 
doubt" 

In  the  case  of  Gordon  v.  Spellman,  145  Ga. 
682,  89  S.  E.  749,  Ann.  Oas.  1918A,  852,  it  was 
ruled: 

"An  oral  contract  to  devise  lands  falls  within 
the  operation  of  the  statute  of  frauds;  but 
where  the  party  in  whose  favor  the  will  is  to 
be  made  has  performed  his  part  of  the  contract, 
and  the  other  party  dies  leaving  a  will  in  which 
no  devise  is  made  pursuant  to  the  oral  contract, 
the  disappointed  party  may  apply  to  a  court  of 
equity  for  specific  performance  of  the  contract, 
if  it  is  one  of  such  a  nature  that  a  court  of 
equity  would  require  specific  performance.*' 

[3]  3.  Requests  to  charge  were  also  made 
in  writing  as  follows: 

(5)  "Here  the  law  is  very  strict  It  does  not 
look  with  favor  on  such  a  contract,  and  there- 
fore it  requires  the  very  strictest  proof  to  estab- 
lish such  a  contract;  proof  that  is  convincing 
and  so  strong  as  to  convince  you  to  a  reasonable 
moral  certainty  that  it  was  made,  as  alleged." 

(6)  "Not  only  must  such  be  the  character  of 
the  proof,  but  it  must  be  accurate  and  definite 
and  certain.  It  must  establish  the  contract 
which  is  alleged.  That  is,  the  evidence  must 
establish  substantially  the  exact  termis  and  con- 
ditions, every  detail  as  it  is  laid  in  the  declara- 
tion or  petition;  and  unless  you  are  satisfied  to 
a  reasonable  moral  certainty  that  the  evidence 
of  this  character  the  court  has  referred  to,  that 
li.  A.  Brown,  in  his  lifetime,  made  such  a  con- 
tract, then  that  would  end  your  investigation 
and  you  should  find  in  favor  of  the  defendant." 

(8)  "Then,  further,  that  the  plaintiff  'was  to 
cook  for  her  [his  mother]  and  him,  and  nurse 
him  if  he  should  become  sick,  make  his  beds  or 
have  it  done  by  her  children,  look  after  mending 
his  clothes  and  seeing  they  were  properly  laun- 
dered and  ironed.'  Now,  these,  like  those  just 
referred  to,  are  not  loose  allegations,  which  make 
no  difference  whether  they  are  proved  or  not, 
but  are  parts  of  a  parol  contract,  and  they  must 
be  estabUshed  just  as  alleged,  or  substantifUly 


so,  by  sudi  evidence  as  the  court  has  heretofore 
called  your  attention  to." 

(9)  "Then,  further,  during  the  life  of  his 
mother  and  his  life,  this,  like  the  other  features 
of  the  contract  to  which  the  court  has  alluded, 
is  an  important  part  of  the  contract,  and  must 
also  be  established  by  the  same  character  of  e?i- 
dcnce." 

So  far  as  the  requests  Just  quoted  are  legal, 
they  are  sufficiently  covered  by  the  general 
charge.  So  far  as  relates  to  the  character 
of  proof  required  in  cases  of  this  kind,  the 
court  instructed  the  Jury  as  follows: 

"This  is  a  suit  in  which  the  plaintiff  asks  for 
the  specific  performance  of  a  contract,  and  be- 
ing a  suit  in  reference  to  the  sale  or  disposition 
of  land,  before  a  contract  a  parol  contract  for 
the  sale  or  other  disposition  of  land  can  be  re- 
quired to  be  specifically  performed,  the  contract 
should  be  made  out  by  the  evidence,  cleariy,  sat- 
isfactorily, and  specifically  to  the  satisfaction  of 
the  jury,  to  a  moral  and  reasonable  certainty, 
and  must  be  substantially  the  contract  as  set 
out  in  the  petition  of  the  plaintiff;  and  the  per- 
formance of  the  contract,  the  performance  of  it 
by  the  plaintiff,  should  be  shown  by  the  evidence 
with  the  same  degree  of  certainty.    The  court 
instructs  you  as  to  this  particular  part  of  the 
ca&e,  gentlemen  of  the  jury,  that  the  law  re- 
lating to  the  preponderance  or  greater  weight  of 
the  evidence  does  not  apply,  but  the  evidence 
must  show  to  your  satisfaction  clearly  and  spe- 
cifically the  contract  and  its  terms  as  set  oat 
and  alleged  in  the  petition  to  a  moral  and  rea- 
sonable certainty,  and  that  the  same  was  car- 
ried out  and  performed  on  the  part  of  the  plain- 
tiff ;  that  is,  the  evidence  must  show  to  a  moral 
and  reasonable  certainty  as  to  the  contract  it- 
self and  its  terms,  and  as  to  its  having  been  car- 
ried out  by  the  plaintiff.     Evidence  has  been 
admitted  for  your  consideration  upon  the  ques- 
tion of  the  feelings  of  Ij.  A.  Brown  towards  his 
relatives,  of  his  feeling  towards  the  fieimily  of 
Mrs.  Landrum,  and  also  towards  the  pUiintiff, 
and  evidence  as  to  what  he  said  about  what  he 
wanted  done  with  his  property,  and  what  he 
expected  to  do  with  it  and  all  that  kind  of 
thing.    This  evidence,  gentlemen  of  the  jury,  was 
admitted  and  is  admitted  for  your  considera- 
tion, in  order  for  you  to  determine  whether  a 
contract  was  made  and  entered  into  or  not    If 
there  was  no  contract  made  as  alleged,  then 
whatever  he  said  about  what  his  desires  were  as 
to  where  his  property  would  go,  or  whatever  his 
feelings  might  have  been  towards  any  of  the 
other  parties  at  interest,  would  not  authorize 
you  to  find  for  the  plaintiff  simply  because  he 
desired  it  to  go  to  her;  but,  as  I  stated  to  you, 
that  evidence  is  admissible  to  your  consideration, 
only  that  you  may  consider  all  of  the  facts  and 
circumstances  surrounding  the  situation,  in  or* 
der  that  you  may  arrive  at  the  truth  as  to 
whether  or  not  there  was  such  a  contract  as 
that  made,  and,  if  so,  as  to  whether  or  not  snch 
contract  was  carried  out  by  the  plaintiff  in  this 
case,  the  question  for  your  consideration  being 
as  to  whether  any  such  contract  was  made,  and. 
if  so,  whether  it  was  ever  complied  with  by  the 
plaintiflf  in  this  case.    If  the  deceased,  Mr.  h,  A 
Brown,  made  such  a  contract  as  the  one  set 
out  in  the  plaintifirs  petition,  and  if  the  plain- 
tiff carried  out  and  performed  the  duties  and 
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services  she  was  required  to  render  under  such 
contract,  the  plaintiff  would  be  entitled  to  re- 
cover, although  it  might  appear  that,  pending 
the  continuance  of  such  contract,  the  deceased, 
Mr.  L.  A.  Brown,  sold  part  of  the  property  he 
had  in  possession  at  the  time  the  contract  was 
made.  Now,  gentlemen  of  the  jury,  if  you  be- 
lieve from  the  evidence  in  this  case,  under  the 
circumstances  which  I  have  given  you,  that  the 
contract  as  set  out  and  set  up  in  the  plaintiff's 
petition  was  actually  entered  into  and  made  be- 
tween the  plaintiff  and  Mr.  L.  A.  Brown,  clearly 
and  substantially  as  set  out  and  described  in  the 
petition,  and  then  you  believe  that  the  plaintiff 
in  this  case,  Mrs.  N.  C.  Rivers,  carried  out  and 
performed  completely  her  part  under  such  con- 
tract, if  such  contract  was  made,  and  that  the 
deceased,  L.  A.  Brown,  failed  to  carry  out  his 
part  of  the  contract,  if  such  a  contract  was 
made,  that  he  was  to  make  a  will,  giving  to  her 
all  of  his  property,  but  that  he  failed  to  do  so, 
and  died  without  making  any  will,  and  you  be- 
lieve all  this  to  a  moral  and  reasonable  certain- 
ty, then,  gentlemen  of  the  jury,  you  would  be 
authorized  to  find  for  the  plaintiff  in  this  case, 
and  the  form  of  your  verdict  would  be,  *We,  the 
jury,  find  in  favor  of  the  plaintiff  on  the  issues 
in  the  case.* " 

[4]  4.  The  court  was  also'  requested  In 
writing  to  charge  as  follows: 

**That  he  would  compensate  her  for  such  serv- 
ices [that  is,  the  services  which  the  alleged  con- 
tract set  out]  by  executing  a  will  and  bequeath 
nnto  her  all  the  property  he  then  owned  and 
which  he  would  acquire  between  that  date  and 
his  death.  This,  you  wHl  observe,  is  a  very  im- 
portant portion  of  the  alleged  contract,  and  that 
same  kind  of  evidence  which  the  court  called 
your  attention  to  is  demanded  in  regard  to  this 
portion  of  the  contract.  You  will  observe  this 
is  a  provision  of  the  contract  which  will  not  be 
satisfied  by  establishing  a  contract,  no  matter 
how  strong  and  conclusive  the  evidence  may  be, 
that  he  would  make  a  will  and  bequeath  to  her 
all  his  property  at  his  death.  There  is  a  wide 
difference  between  a  contract  to  make  a  will, 
and  bequeath  unto  her  aU  the  property  of  every 
kind  and  character  which  he  then  owned  and 
which  he  would  acquire  between  that  date  and 
the  date  of  his  death,  and  a  contract  'to  make 
a  will  and  bequeath  all  his  property  at  his 
death.'  In  the  one  case  L.  A.  Brown  would, 
from  the  date  of  the  contract,  lose  all  power  of 
disposition  of  his  property  he  owned  or  any 
he  might  thereafter  acquire.  The  only  right  he 
would  have  over  the  property  he  then  had  or 
might  thereafter  acquire  would  be  to  use  it  for 
the  balance  of  his  life.  He  would  have  no 
right  to  sell  it,  give  it  away,  or  will  it  to  any 
one  except  the  plaintiff.  In  the  other  case,  it 
would  only  be  what  property  he  might  own  at 
his  death  he  was  obligated  to  bequeath  to  the 
plaintiff,  having  the  right  to  sell,  trade  with, 
and  dispose  of  any  and  all  of  the  property  he 
then  owned  or  might  thereafter  acquire.  Now, 
you  look  to  the  evidence,  and  determine  whether 
li.  A.  Brown  made  a  contract  with  the  plaintiff 
as  she  alleges  he  made.  You  have  a  right  to 
consider  the  character  and  kind  of  a  man,  as 
disclosed  by  the  evidence,  the  reasonableness  or 
unreasonableness  of  sudi  a  contract.  While 
its  reasonableness  or  unreasonableness  would 
not  affect  the  contract,  if  made,  it  may  be  con- 
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sidered  by  you  in  weighing  the  evidence,  whether 
a  man  of  the  character  of  L.  A.  Brown,  as 
shown  by  the  evidence,  would  or  would  not  be 
likely  to  enter  into  such  a  contract  In  other 
words,  gentlemen,  you  may  and  should  consider 
every  circumstance,  fact,  the  situation,  condi- 
tions, character  of  any  and  all  parties,  as  shown 
by  the  evidence,  in  determining  what  is  the 
truth;  If  you  should  believe  1j.  A.  Brown  did 
not  make  this  alleged  contract,  that  very  con- 
tract, with  all  its  terms  and  conditLons,  just  as 
alleged,  then  that  would  end  your  investiga- 
tions." 

We  do  not  think  the  court  erred  In  refus- 
ing to  give  this  charge.  It  is  argumentative, 
at  least  to  this  extent:  That  it  unduly  stress- 
es the  importance,  or  alleged  importance, 
of  certain  parts  of  the  contract,  and  imping- 
es, in  some  parts  of  it,  upon  the  correct 
principle  that,  before  the  jury  could  find 
in  favor  of  the  plaintiff,  they  should  beUeve 
that  the  evidence  had  shown  with  the  requi- 
site degree  of  certainty  that  a  contract,  sub- 
stantially in  its  terms  and  conditions  iden- 
tical with  the  one  alleged,  had  been  made  as 
alleged  in  the  petition;  and  it  would  have 
been  laying  too  much  emphasis  upon  the 
identity  of  terms  and  language  of  the  con- 
tract for  the  court  to  charge  that: 

"If  you  should  believe  that  L.  A.  Brown  did 
not  make  this  alleged  contract,  that  very  con- 
tract, with  all  its  terms  and  conditions,  just  as 
alleged,  then  that  would  end  your  investiga- 
tions. 
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If  the  plaintiff  alleged  a  definite  contract, 
and  showed  by  evidence,  sufficient  under  the 
correct  rules  of  law,  that  a  oxitract  substan- 
tially the  same  as  the  one  alleged  was  made, 
that  would  be  sufi^cient,  so  far  as  regards 
the  establishment  of  the  contract  which  con- 
stitutes the  basis  of  her  claim  in  the  case. 
As  a  part  of  his  instructions  to  the  jury  the 
court  stated  fully  and  clearly  the  contentions 
in  the  petition  as  to  what  the  contract  was. 
The  language  employed  by  him  was  as  fol- 
lows: 

"He  stated  that,  if  petitioner  would  change 
her  place  of  residence,  and  would  move  from  the 
place  where  she  was  then  living"  (this  being 
followed  by  a  full  statement  of  the  terms  of  the 
contract  so  far  as  related  to  what  the  complain- 
ant was  to  do),  he,  "the  said  Lw  A.  Brown,  for 
such  service,  would  on  his  part,  as  compensa- 
tion for  such  care  and  such  service  to  be  ren« 
dered  by  her,  execute  his  last  will  and  testament 
before  his  death,  and  in  such  will  and  testament 
would  bequeath  to  her  all  property  of  every 
kind  and  character  which  he  then  owned,  and 
whidi  he  would  acquire  between  that  date  and 
the  date  of  his  death,  stating  to  her  at  the  time, 
that  while  he  had  considerable  property, 
*  *  *  and  especially  stating  to  her  that  her 
compensation  for  all  this  service  would  be  made 
by  him  willing  and  leaving  to  her  all  the  prop- 
erty he  had  at  the  date  of  his  death  of  every 
kind  and  character." 

This  part  of  the  charge  states  the  allega- 
tions of  paragraph  3  of  the  petition,  and  the 
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cuarge  of  the  court  as  given  required  the 
jury  to  find  from  the  evldeiice  that  this  con- 
tract had  been  substantially  proved.  If 
there  be  a  substantial  difference  between  the 
allegation  that  the  decedent  would  leave  her 
by  will  all  of  his  property  and  the  other  al- 
legation, made  In  the  same  paragraph,  that 
he  would  leave  her  all  of  the  property  he 
then  had  and  all  that  he  might  acquire,  there 
was  no  demurrer  on  the  ground  of  conflict- 
ing allegations  and  that  the  two  contracts 
could  not  be  declared  upon  in  the  same  count 
The  charge  of  the  court  submitted  allega- 
tions as  to  the  contract  as  it  was  made  in  the 
petition,  and  covered  the  subject  fully. 

[61  5.  The  other  requests  to  charge,  so  far 
as  they  were  legal  and  pertinent,  were  suf- 
ficiently covered  by  the  charge  as  given  by  the 
court,  and  other  requests  b^des  those  which 
we  have  specifically  referred  to  were  proper- 
ly refused,  both  in  view  of  what  we  have  said 
above,  and  for  the  further  reason  that  they 
would  have  tended,  had  they  been  given  to 
the  jury,  to  lead  them  to  believe  that  the 
court  disapproved  of  contracts  like  that 
which  it  was  here  attempted  to  set  up,  and 
viewed  the  same  with  great  suspicion.  It  is 
not  improper  here  to  say  that  it  may  be  true 
that  there  is  always  great  danger  in  the  law 
allowing  such  contracts  to  be  specifically  en- 
forced, where  the  contracts  rest  solely  in 
parol  and  parol  evidence  alone  is  adduced  to 
sustain  them ;  and  it  may  be  forcibly  argued 
in  such  instances  that  there  is  great  induce- 
ment to  perjury,  whereby  the  property  of  a 
man,  after  his  death,  wiU  be  diverted  from 
the  course  which  the  law  has  prescribed  for 
it  But  the  validity  of  these  contracts  has 
been  recognized  by  the  courts  for  a  long 
time,  and  whether  they  should  be  allowed  to 
stand  and  should  be  enforced  is  not  now  a 
aueHtion  for  this  court,  but  for  the  Legisla- 
ture. The  law-making  body  knows  what  the 
courts  have  held  on  this  subject,  the  doctrine 
that  has  been  repeatedly  laid  down;  and  If 
it  Is  dangerous  to  the  public  welfare  and  is 
not  a  salutary  doctrine,  it  is  within  the  prov- 
ince of  the  law-making  body  of  the  state  to 
change  it  and  lay  down  a  different  rule. 

[6]  6.  Certain  charges  of  the  court  are  ex- 
cepted to  upon  the  ground  that  they  tend  to 
convey  to  the  jury  a  mistaken  and  confused 
idea  as  to  what  the  real  contract  was,  and 
the  real  agreement  upon  the  part  of  the  de- 
cedent as  to  the  property  that  he  would  be- 
queath in  his  will  to  the  petitioner.  It  ap- 
pears from  a  reading  of  the  charge  upon  this 
subject  that  this  question  was  fully  and  fair- 
ly submitted  to  the  Jury.  The  jury  must 
have  understood  from  the  instructions,  and 
tto  doubt  did  imderstand,  that  if  they  believ- 
.ed  that  it  was  established  with  the  requisite 
degree  of  certainty  and  deflniteness  by  the 
evidence  that  the  decedent,  L.  A.  Brown, 
agreed,  in  consideration  of  certain  things  to 
1»a  performed  by  th»  petitioner,  he  would  be- 


queath her  in  his  will  all  the  property  that 
he  then  had  or  that  he  might  acquire  between 
that  date  and  his  death,  or  that  if  he  agreed 
upon  the  consideration  stated  that  *'he  would 
leave  her  all  of  his  property  at  his  death,*" 
they  should  find  in  favor  of  the  petitioner; 
and  in  view  of  the  allegations  in  the  third 
paragraph  of  the  petition  the  court  did  not 
err  in  submitting  this  issue  to  the  jury. 

[7]  7.  The  seventh  ground  of  the  motion 
for  a  new  trial  Is  as  follows: 

"The  husband  of  the  plaintiff,  Urma  Riven, 
being  sworn  as  a  witness  for  the  plaintiff,  tes- 
tified in  regard  to  the  alleged  contract  as  fol- 
lows: 'By  Counsel  for  Plaintiff:  Q.  How  came 
you  to  move  to  Mr.  Brown's  house?  A.  We 
were  living  on  his  mother's  place.  I  was  farm- 
ing. He  came  down  there  to  get  me  to  help  him 
cut  some  stock;  he  said  he  wanted  to  build 
more  rooms  to  the  house ;  he  made  a  contract 
with  Clyde  to  move  to  his  house.  He  said  he 
told  her,  if  she  would  move  to  his  house  and 
take  care  of  his  mother  her  lifetime,  take  care 
of  him  his  lifetime,  he  would  make  his  will,  and 
will  her  what  he  had  and  all  he  would  get  be- 
fore he  died.  My  wife  was  there  at  home  when 
he  told  me  that;  she  heard  it  I  told  her  it 
would  be  right  smart  on  her,  but,  if  she  thoaght 
she  could  do  the  work  and  wait  on  him,  we 
would  move  there.  He  was  present  We  moved 
there  after  we  got  the  crop  gathered.'  On  cross- 
examination,  in  answer  to  the  questions  pro- 
pounded by  counsel  for  defendant,  as  follows: 
*Q.  Tell  the  jury  just  what  he  said  the  contract 
was.  A.  Well  he  came  down  to  my  hoose  in 
August  to  get  me  to  help  him  to  cut  some  stock ; 
he  wanted  to  build  some  to  the  house.  He  said 
he  had  made  a  contract  with  Clyde  to  move  to 
his  house.  He  said,  if  she  would  move  to  his 
house  and  take  care  of  his  mother  her  lifetime, 
and  stay  on  and  take  care  of  him  his  lifetime, 
that  he  would  make  his  will,  and  will  her  all 
he  has  got  and  all  he  would  get  before  he  died. 
Q.  That  was  all,  he  stated,  of  the  contract  that 
he  made;  that  was  all  of  it,  wasn't  it?  A 
That  is  all  I  remember  he  said.  Q.  Yea  made 
an  affidavit  in  this  case  didn't  you,  written  by 
your  lawyers?  A.  Yes,  sir.  Q.  Well,  I  will 
read  you  the  affidavit  as  quoted  in  the  Uill  of 
exceptions:  '*In  the  mouth  of  August,  1\>10,  I^ 
A.  Brown  came  to  the  house  of  affiant,  and  in 
the  presence  of  affiant's  wife  stated  to  affiant 
that  he,  the  said  L.  A.  Brown,  desired  to  have 
some  stock  cut  in  order  to  add  to  the  house  that 
he  was  then  living  in,  in  order  to  make  it  large 
enough  for  affiant  and  his  wife  and  children  to 
move  into  the  house  and  live  in,  and  he  wanted 
affiant  to  come  and  help  him  cut  stodc  for  that 
purpose,  and  he  then  stated  to  affiant  as  fol- 
lows: *That  he  had  agreed  with  Clyde,  he  called 
her,  affiant's  wife,  that  if  she  would  move  into 
the  house  with  him,  and  wait  on  his  mother  in 
sickness,  and  stay  with  her  during  her  life,  and 
stay  on  with  him  during  his  lifetime,  and  to 
wait  on  him  and  keep  the  house  and  do  the 
cooking,  and  he  stated  that  he  would  expect  hei 
to  mend  his  clothes  and  keep  them  up  and  do 
his  sewing,  and  stay  there  and  do  that  work  as 
long  as  his  mother  lived,  and  then  until  he 
died,  that  he  would  execute  his  will  before  he 
died,  and  will  her  all  of  his  property  of  erery 
kind.'    And  he  went  on  to  state  in  the  presence 
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of  aflUnt's  wife  that  this  was  an  agreement 
he  had  made  with  her,  and  that  he  wanted  to 
enlarge  the  house,  and  add  five  rooms  to  the 
house,  so  there  would  be  ample  room  there  for 
affiant  and  his  family  and  L.  A.  Brown,  and  he 
stated  to  affiant  that  it  would  be  expected  that 
affiant  would  work  the  land  and  pay  the  rent 
just  like  he  had  been  paying  heretofore;  that 
is  to  say,  affiant  had  been  working  on  the  place 
of  Mrs.  Elizabeth  Brown,  and  paying  the  rent 
over  to  Ii.  A.  Brown;  and  he  stated  to  affiant 
that  if  affiant  would  go  on  and  pay  the  rent, 
and  act  just  like  he  had  been  acting  so  far  as 
the  rent  was  concerned,  he  expected  Clyde,  af- 
fiant's wife,  to  move  into  the  house  after  it  was 
fixed,  and  to  wait  on  his  (!«.  A.  Brown's)  mother 
during  her  lifetime  and  then  to  wait  on  him, 
to  do  his  mending  and  sewing  and  cooking,  and 
live  in  the  house  with  him  until  his  death.  He 
further  stated  that  he  would  not  require  her  to 
furnish  the  provisions,  but  he  expected  to  pay 
for  half  the  provisions  and  put  them  at  the 
house,  and  that  he  would  be  charged  no  board, 
bnt  that  she  would  do  all  the  cooking,  and  that 
■he  would  be  at  no  expense  about  the  family, 
except  he  would  really  buy  and  place  at  the 
home  half  of  the  provisions  to  be  used,  and  he 
stated  that  affiant's  wife  and  affiant's  children 
ironld  live  in  the  house  with  him,  and  she  would 
do  this  waiting  on  him,  and  waiting  on  his 
mother,  that  no  rent  would  be  charged  for  the 
house,  except  he  stated  that  affiant  would  be 
expected  to  pay  rent  for  the  place  the  same  as 
he  had  been  paying,  that  is  to  say,  that  affiant 
would  pay  him  the  third  and  fourth  of  what  he 
made,  but  that  Clyde  would  not  be  expected  to 
pay  anything;  and  he  stated  to  affiant  that  it 
was  impossible  for  him  and  his  mother  to  stay 
there  together  any  longer,  unless  they  got  some- 
body to  stay  with  them,  that  she  was  getting 
feeble  and  needed  waiting  on,  and  somebody  to 
stay  with  her,  and  he  really  needed  somebody  to 
help  wait  on  him  and  do  his  cooking;  and  he 
further  stated  to  affiant,  'I  have  got  plenty  to 
take  care  of  me  and  my  mother  in  her  lifetime, 
but  yet  I  am  dependent;  I  have  got  nobody  to 
wait  on  her  and  nobody  to  stay  with  her  when 
I  am  gone,  and  nobody  to  look  after  me,  and  I 
want  to  make  some  permanent  arrangement,  so 
somebody  wiU  be  in  the  house  and  wait  on  her 
when  she  is  sick,  and  wait  on  me  when  I  am 
sick,  and  mend  my  clothes  and  sew  for  me,  and 
I  want  to  get  Clyde  to  come  and  do  this  for  me, 
and  at  my  death  I  will  make  my  will  and  will 
her  all  of  my  property  of  every  kind.'  **  Wasn't 
that  what  you  swore,  that  that  was  the  con- 
tract; im't  that  what  the  contract  was?  A.  I 
was  to  run  a  crop,  but  he  didn't  make  that  con- 
tract with  her;  he  made  it  with  me.  Q.  Isn't 
that  the  contract  he  made  with  her,  and  didn't 
you  swear  it,  and  didn't  your  lawyer  write  it; 
ain't  that  the  contract?  I  ask  you,  didn't  he 
make  this  contract?  A.  I  made  a  contract  to 
make  a  crop  over  there.  Q.  State  whether  this 
was  the  contract  or  not--  You  swore  once.  Tell 
the  jury  whether  that  was  the  contract  or  not 
A.  I  made  a  contract  to  make  a  crop.  Q.  Was 
that  all  the  contract  was  made?  A.  Yes,  sir; 
to  make  a  crop,  all  that  I  made.  Q.  Was  this 
the  contract  he  made  with  your  wife?  Tell  me 
whether  this  is  the  contract.  A.  He  told  me 
she  was  to  do  the  cooking,  wait  on  his  mother. 
Q.  How  were  all  the  provisions  to  be  famished 
at  the  house  to  support  the  family?   A.  I  was 


to  furnish  half.  Q.  Ton  were  to  furnish  half  of 
the  provisions,  and  Mr.  Brown  was  to  furnish 
the  other  half?  A.  Yes,  sir.  Q.  That  was  In 
it?  A.  Yes,  sir.  Q.  That  was  a  part  of  the 
contract,  wasn't  it?  A-  Yes,  sir.  Q.  Another 
part  of  the  contract  was  that  Mrs.  Rivers  was 
to  wait  on  his  mother?  A.  Yes,  sir.  Q.  And 
another  part  of  the  contract  was  that  she  was 
to  wait  on  him?  A.  Yes,  sir.  Q.  And  another 
part  of  the  contract  was  that  she  was  to  do  the 
cooking,  wasn't  it?  A.  Yes,  sir.  Q.  And  an- 
other thing,  she  was  to  keep  Ihe  house?  A. 
Yes,  s|r.  Q.  Well,  let  us  see  if  we  can't  find 
just  exactly  what  this  contract  was;  what  was 
he  to  do  on  his  part?  He  was  to  fix  up  the 
house?  A.  Yes,  sir.  Q.  You  were  to  help  him? 
A.  I  did  help  him.  Q.  And  you  agreed  to  do  it? 
A.  Yes,  sir.  Q.  He  went  to  see  you?  A.  Yes, 
sir.  g.  You  agreed  to  go  and  help  him  cut 
stock?  A.  Yes,  sir.  Q.  And  another  thing  was, 
he  was  not  to  be  at  any  expense  in  the  house- 
keeping except  to  furnish  one4ialf  of  the  provi- 
sions, that  was  alL  You  were  not  to  charge 
him  any  board.  You  were  to  furnish  the  other 
half,  wasn't  you?  A.  Yes,  sir.  Q.  You  did  fur- 
nish half  of  the  provisions,  approximately  one 
half,  and  he  furnished  the  other  half,  didn't  he? 
A.  I  furnished  over  half,  I  think.  One  year  he 
didn't  kill  a  hog.  I  furnished  the  meat  for  the 
whole  year.  Q.  So  you  did  more  than  you 
a^nreedtodo?  A.  Yes;  I  did  that  year.  Q.  An- 
other thing,  you  were  not  paying  any  rent  for 
the  house  you  lived  in?  A.  No  sir.  Q.  That 
was  a  part  of  the  agreement,  wasn't  it?  A. 
Wasn't  anything  said  about  house  rent ;  I  don't 
think  there  was;  there  might  have  been.  Q. 
Didn't  you  expressly  say  it,  didn't  you  swear  it, 
that  you  were  not  to  pay  any  rent  for  the  house, 
but  all  you  were  to  pay  was  to  pay  your  third 
and  fourth  for  the  crop?  A.  Yes,  sir;  I  was 
to  pay  the  third  and  fourth.  Q.  You  didn't  pay 
any  rent  did  you?  A.  No,  sir.  Q.  And  wasn't 
that  part  of  the  agreement?  A.  It  might  have 
been;  I  don't  remember  now.  Q.  You  have  not 
any  very  clear  recollection  of  what  the  contract 
was,  have  you?  A.  Why,  he  might  have  said 
that  he  was  not  going  to  charge  any  rent  for  the 
house.  Q.  Didn't  he  expressly  say  so?  You 
didn't  pay  any.  That  was  a  big  item,  adding 
four  or  five  or  six  rooms  to  the  house;  wasn't 
that  expressly  understood,  that  you  were  not 
going  to  pay  any  rent  for  that  house,  and  you 
would  not  have  gone  there  unless  you  bad  had  ' 
that  contract?  A.  People  don't  rent  houses 
when  they  farm;  that  is,  pay  extra  rent  for  the 
house.  Q.  That  is  what  yon  contracted  to  do, 
to  work  down  there  on  a  farm?  A.  Yes,  sir. 
Q.  Well,  now,  do  you  think  you  understand  the 
contract?  Ain't  it  a  good  deal  more  than  you 
swore  it  was  awhile  ago?  A.  Well,  I  didn't  say 
that  was  all.  Q.  I  asked  you  if  that  was  all, 
and  you  said  that  was  all  you  could  remember. 
You  can  remember  a  great  deal  more  now?*  At 
the  conclusion  of  the  testimony  of  this  witness, 
Urma  Rivers,  the  husband  of  the  i^aintiff,  and 
the  above^uoted  testimony  in  regard  to  the  al- 
leged contract  and  all  he  testified  to  touching 
the  making  of  said  contract,  both  on  the  direct 
and  cross-examination,  in  which  recital  is  given 
both  the  questions  and  answers,  the  defendant 
moved  the  court  to  exclude  all  this  evidence  of 
the  said  witness,  Urma  Rivers,  from  the  con- 
sideration of  the  jury,  because  he  was  a  party 
to  this  contract,  and,  this  suit  being  defended 
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by  the  administratrix  of  L.  A.  Brown,  that  he 
IB  an  incompetent  witness  under  our  law; 
which  motion  the  court  refused  to  grant,  say- 
ing: 'Taking  the  testimony  all  together,  there 
was  other  testimony  than  that  of  Mr.  Bivere  as' 
to  the  separate  contract  between  Mrs.  Rivers 
and  Mr.  Brown,  the  dead  man,  with  the  con- 
sent of  Mr.  Bivers;  and  taking  all  the  testi- 
mony together,  as  it  appears  in  the  record,  this 
motion  is  overjuled.'  The  defendant  contends 
that  the  court  erred  in  oyerruling  said  motion 
to  exclude  said  testimony,  for  the  reason  assign- 
ed in  said  motion,  to  wit,  that,  L.  A.  Brown  be- 
ing dead,  and  the  suit  being  defended  by  his  ad" 
ministratrix,  the  said  witness,  Urma  Bivers, 
the  husband  of  the  plaintiff,  by  the  said  testi- 
mony delivered  by  himself,  clearly  shows  he 
was  a  party  to  said  contract,  and,  being  a  par- 
ty thereto,  under  the  law  he  was  incompetent 
as  a  witness  to  establish  by  his  testimony  the 
contract  sued  on,  when  the  other  party  thereto, 
viz.  L.  A.  Brown,  was  dead,  and  his*  adminis- 
tratrix was  defending  said  suit.  The  defendant 
says  the  fact,  if  it  be  a  fact  (which  the  de- 
fendant says  is  not  a  fact),  that  'there  was  oth- 
er testimony  than  that  of  Mr.  Bivers  as  to  a 
separate  contract  between  Mrs.  Bivers  and  Mr. 
Brown,  the  dead  man,  with  the  consent  of  Mr. 
Bivers,  and  taking  all  the  testimony  together  as 
it  appears  from  the  record,'  did  not  in  any 
way  have  the  effect  of  rendering  him  compe- 
tent to  testify,  if  he  was  a  party  to  the  contract 
with  the  dead  man,  intestate  of  the  defendant 
administratrix." 

The  court  did  not  err  In  refusing  to  exclude 
the  testimony  of  this  witness  on  the  grounds 
urged.  He  was  not  a  party  to  the  suit,  and 
was  not  a  party  to  the  contract  sued  upon. 
Intermingled  with  his  testimony  regarding 
the  contract  sued  upon,  and  connected  vtdth 
that  contract,  is  evidence  of  what  might  be 
called  a  collateral  undertaking  upon  the  part 
of  the  husband  of  the  petitioner.  This  did 
not  render  him  incompetent  as  a  witness. 

[8]  8.  The  testimony  of  the  physician  at- 
tendant upon  the  decedent  in  his  last  Ulness, 
tending  to  show  that  he  then  desired  to  make- 
a  will  in  favor  of  the  petitioner  in  the  case, 
was  competent,  relevant,  and  material,  and 
the  court  did  not  err  in  admitting  it  over  ob- 
jection. 

[9]  9.  Under  the  charge  of  the  court  the 
jury  returned  a  verdict  in  favor  of  the  peti- 
tioner, the  verdict  being  in  the  following  lan- 
guage: 

**We,  the  jury,  find  for  the  plaintiff  on  all  the 
issues  in  this  case." 

The  court  thereupon  rendered  Its  judg- 
ment, decreeing  that  the  plaintiff  recover  from 
the  defendant  all  the  estate  of  L.  A.  Brown 
which  had  come  into  the  hands  of  the  defend- 
ant, Mrs.  Landrum,  as  the  administratrix  of 
the  estate  of  the  decedent,  or  which  might 
come  into  her  hands  as  such  administratrix, 
less  such  costs  as  might  be  taxed  in  the  case. 
The  court  further  decreed  that  title  to  the 
realty  constituting  a  part  of  the  estate  be  in 
the  plaintiff  as  against  the  defendant  and  the 


estate  of  the  decedent  It  was  further  de- 
creed that  the  personal  property  belonging 
to  the  estate  of  the  decedent  which  had  not 
been  sold  be  turned  over  to  the  plaintiff; 
that  the  defendant  make  a  deed  conyeying  the 
realty  described  in  the  decree  to  the  plaintiff, 
this  being  the  realty  which  constituted  a 
part  of  the  estate  of  the  decedent;  that  the 
proceeds  of  the  sale  of  any  of  the  property  of 
the  estate,  and  any  other  money  that  might 
come  into  the  hands  of  the  defendant  as  a 
part  of  the  estate,  of  the  decedent,  be  deliv- 
ered  to  the  clerk  of  the  superior  court  of 
Campbell  county ;  that  if  the  defendant  had 
paid  any  debt  of  the  decedent,  which  was  a 
just  claim  against  the  estate,  she  deliTer 
to  the  derk  of  the  court  the  receipts,  cancel- 
ed notes,  or  other  evidence  of  the  payment  of 
any  money  on  account  of  such  estate;  and 
that,  if  these  claims  were  just,  they  be  taken 
and  held  In  lieu  of  any  money  which  she 
would  have  to  pay  over  bad  those  claims  not 
been  paid.  It  was  further  decreed  that  the 
administratrix  should  keep  and  retain  noth- 
ing on  account  of  any  services  she  had  ren- 
dered, or  should  hereafter  render,  as  admin- 
istratrix of  the  estate,  or  for  any  money  she 
had  paid  or  agreed  to  pay  out  to  any  person 
as  administratrix  or  otherwise,  except  such 
money  as  had  been  paid  out  on  obligations 
due  by  L.  A.  Brown  at  the  date  of  his 
death,  and  that  she  make  a  statement  to 
the  court,  verifying  the  same  by  oath,  show- 
ing just  what  money  she  had  received,  and 
from  what  source,  and  how  it  had  been  dis- 
tributed, and  to  whom,  and  paying  over  to 
the  clerk  of  the  court  the  balance  In  her 
hands.  The  decree  further  makes  provision 
for  the  payment  of  all  debts  of  the  dieoedait 
at  the  date  of  his  death,  payment  of  costs  in 
certain  cases,  payment  of  the  cost  of  carry- 
ing this  case  to  the  Supreme  Court  on  a  pre- 
vious writ  of  error,  for  the  presentation  of 
all  claims  against  the  estate  of  the  decedent 
by  intervention  or  otherwise;  also  that  the 
counsel  who  filed  the  suit  shall  l>e  a  tenant 
in  common  with  the  plaintiff,  having  one- 
fourth  interest  in  the  property  (this  latter 
provision  being  to  secure  the  fee  of  counsel), 
and  that  plaintiff  shall  be  liable  foi:  all  the 
just  claims  of  the  decedent.  Numerous  ex- 
ceptions to  this  decree  were  filed,  on  the 
ground  that  it  does  not  follow  the  verdict 
and  was  not  authorized  thereby,  specifying 
wherein  It  was  not  authorized;  also  a  mo- 
tion to  set  aside  the  decree  was  made.  The 
exceptions  and  the  motion  were  overruled. 
We  are  of  the  opinion  that  the  court  proper- 
ly so  ruled.  We  have  set  forth  abOTe  the  sub- 
stance of  the  decree.  The  jury  had  been  in- 
structed that  they  should  return  a  general 
verdict,  and  that,  if  they  found  in  favor  of 
the  plaintiff  on  all  the  issues  of  the  case, 
their  verdict  should  so  state.  Under  this 
charge  the  jury  returned  a  Terdlct  finding 
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In  favor  of  the  plaintiff  "on  all  the  Issues  in 
the  case."  And  when  we  consider  the  scope 
of  the  pleadings,  the  issues  involvedi  it  is  ap- 
parent that  the  verdict,  properly  construed, 
authorized  the  decree  rendered.  When  this 
suit  was  instituted  in  1915  the  defendant  in 
error  had  not  been  granted  permanent  letters 
of  administration,  but  was  temporary  admin- 
istratrix. Subsequently  to  the  filing  of  the 
suit  permanent  letters  of  administration  were 
granted.  The  effect  of  the  verdict  and  decree 
was  to  put  the  title  to  this  property  in  the 
plaintiff.  The  meaning  of  the  verdict  and 
the  decree  in  the  case  is  that  there  is  specific 
performance  of  a  contract  on  the  part  of  the 
decedent  to  leave  by  his  will  all  of  his  prop- 
erty to  the  plaintiff  in  the  case.  Had  this 
contract  been  carried  out,  the  plaintiff  would 
have  had  title  to  the  property  from  the  date 
of  the  death  of  the  intestate ;  and  we  do  not 
think  it  should  be  taxed  with  the  cost  of  the 
administration  and  the  litigation  which  had 
been  carried  on  by  the  defendant,  who  was 
the  sole  heir  at  law  of  K  A.  Brown. 

It  is  cogently  argued  in  the  briefs  of  coun- 
sel for  plaintiff  in  error  that  she  was  enti- 
tled to  this  cost  and  compensation,  and  also 
reasonable  counsel  fees  for  the  attorneys  at 
law  who  represented  her  in  this  litigation. 
We  cannot  agree  with  this  contention.  Mrs. 
Landrum  was,  as  said  above,  the  sole  heir 
of  the  decedent,  and  she  was  as  an  individu- 
al made  a  party  defendant  in  the  original  pe- 
tition. She  was  stricken  from  the  cause  as 
an  individual,  and  the  case  proceeded  against 
her  as  administratrix.  The  claims  of  credi- 
tors of  the  estate  were  not  in  jeopardy.  The 
estate  was  apparently  worth  several  times 
the  amount  of  any  valid  claims  against  it 
The  great  bulk  of  the  estate  would  not  have 
been  touched  by  debts.  The  proceeds  of  a 
small  quantity  of  personalty  and  of  an  insur- 
ance policy  on  the  life  of  the  decedent  were 
sufiScient  to  pay  off  the  debts  of  the  estate. 
While  nominally  the  litigation  was  in  behalf 
of  Mrs.  Landrum  as  administratrix,  the  con- 
test upon  her  part  was  actually  carried  on  In 
protection  of  her  personal  interest  Her  loss 
or  her  gain  was  to  be  the  result  of  the  suit ; 
and  the  property  involved,  which  under  the 
decree  for  specific  performance  became  the 
property  of  the  defendant,  cannot  be  taxed 
with  any  fee  payable  to  the  counsel  for  Mrs. 
Landrum.  In  the  case  of  Belt  v.  Lazenby, 
126  Ga.  767,  56  S.  E.  81,  it  was  said: 


« 


'An  agreemeiit  to  devise,  if  founded  upon  suf- 
ficient consideration,  is,  after  death  of  the  party 
who  agreed  to  devise,  enforceable  against  his 
Bole  heir  at  law,  by  treating  the  heir  as  a  trus- 
tee and  compelling  him  to  convey  the  property 
in  accordance  with  the  contract ;  and  where  the 
agreement  is  entire,  and  embraces  both  real  and 
personal  property,  and  the  estate  of  the  decedent 
is  unrepresented  and  owes  no  debts,  and  tiie  heir 
is  in  iK>88es8ion  of  all  such  property,  it  is  not 


necessary,  in  order  to  enforce  the  contract  in 
its  entirety,  to  have  an  administrator  for  such 
estate  appointed  and  made  a  party  defendant  to 
the  suit  In  such  a  case,  equity,  having  obtain- 
ed jurisdiction  over  the  subject-matter  and  over 
the  heir  for  the  purpose  of  enforcing  the  con- 
tract as  to  the  land  against  him,  may  enforce 
the  whole  of  the  contract  against  him." 

_  » 

The  issues  which  were  made  in  this  case 
could  have  been  fought  out  between  Mrs. 
Landrum  as  an  individual  and  Mrs.  Bivers. 
Each  is  responsible  according  to  the  contract 
for  the  fees  of  her  own  counsel.  That  the 
fee  for  the  counsel  for  Mrs.  Bivers  was  pro- 
vided for  in  the  decree  is  not  a  matter  of 
which  the  plaintiff  in  error  can  complain. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(148  Ga..  861) 

CBNTBAL  OP  GBOBGIA  BY.  CO.  ▼. 

TOUCHSTONE  &  WILBANKS. 

(No.  960.) 

(Supreme  Court  of  Georgia.    Feb.  24,  1919.) 

(SyllabuM  hy  the  Court.) 

Cabbiebs  ^s>182— Liabiutt— Vsnitb. 

The  Central  of  Georgia  Bailway  Company, 
a  corporation  chartered  under  the  laws  of  Geor- 
gia, has  its  principal  office  in  Chatham  coun- 
ty. It  did  not  have  an  agent,  office,  line  of 
railway,  or  place  of  busines  in  Tift  county,  Ga., 
but  had  a  line  of  railway  operating  between 
Alexander  City,  Ala.,  and  Albany,  Ga.,  at  which 
latter  point  it  connected  with  another  common 
carrier,  the  Atlantic  Coast  line  Bailroad  Com- 
pany, which  operated  a  railroad  between  Al- 
bany in  Dougherty  county  and  Tifton  in  Tift 
county.  On  October  13,  1917,  the  Central  of 
Georgia  Bailway  Company  received,  at  Alex- 
ander atjt  Ala.,  a  carload  of  cattle  to  be  trans- 
ported to  Tifton,  QtL.  The  shipper  and  carrier 
entered  into  a  written  contract,  which  contain- 
ed the  following  clauses:  "Beceived  by  Cen- 
tral of  Georgia  Bailway  Company  at  Alexander 
City,  Alabama,  *  *  *  from  Smith  Wilbanks, 
the  live  stock  described,  consigned  and  destin- 
ed as  indicated  below,  which  said  carrier  agrees 
to  carry  to  said  destination,  if  on  its  own  road, 
or  otherwise  to  deliver  to  another  carrier  on 
the  route  to  said  destination.  *  *  «  And  it 
is  further  agreed,  that  the  responsibility  either 
as  common  carrier,  or  as  warehouseman,  of 
each  carrier  over  whose  lines  the  property  ship- 
ped hereunder  shall  be  transported  shall  cease 
as  soon  as  delivery  is  made  to  the  next  carrier, 
or  consignee;  and  the  liability  of  the  said 
lines  contracted  with  is  several,  and  not  joint 
Neither  of  the  said  carriers  shall  be  responsi- 
ble or  liable  for  any  act  of  negligence  of  the 
other  carrier  over  whose  lines  said  property  is 
or  is  to  be  transported."  The  cattle  were  not 
shipped  with  reasonable  promptness  by  the  ini- 
tial carrier  and  its  connecting  carrier,  and  ar- 
rived at  Tifton  with  the  loss  of  some,  and  the 
others  in  a  'damaged  condition.  'She  consignor 
instituted  a  suit  for  damages  in  Tift  county 
against  the  Central  of  Cteorgia  Bailway  Com- 
pany.   To  the  petition,  which  alleged  facts  as 
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ju0t  set  fortb,  the  defendant  filed  a  demurrer 
on  the  ground,  among  others,  that  the  petition 
showed  upon  its  face  that  the  court  in  Tift 
county  was  without  jurisdiction.  The  demurrer 
was  overruled,  and  the  defendant  excepted. 
Veld: 

1.  The  Garmack  Amendment  (Gomp.  St.  SS 
8604a,  8604aa),  which  fixes  a  liability  on  the  in- 
itial carrier  for  loss  or  injury  to  goods,  does 
not  purport  to  deal  with  the  venue  of  actions 
to  enforce  such  liability;  and  the  question  of 
venue,  which  is  determined  by  state  laws,  is 
not  affected  thereby. 

(a)  Irrespective  of  whether  the  present  ac- 
tion be  construed  to  be  for  a  breach  of  the  con- 
tract of  carriage,  or  one  in  tort  for  loss  and 
damage  to  the  shipment,  the  allegations  of  the 
petition  do  not  make  a  case  where  the  contract 
was  to  be  performed,  or  the  damage  occurred, 
in  Tift  county,  within  the  purview  of  any  of 
our  statutes  relating  to  venue  in  cases  against 
railroad  companies,  so  as  to  give  jurisdiction 
over  the  defendant  corporation  in  that  county 
by  having  a  second  original  issued  and  served 
upon  it  in  the  county  where  its  home  o£Sce  is 
located. 

(b)  The  case  differs  from  Adair  v.  Atlantic 
Ooast  Une  R.  Go.,  21  Ga.  App.  564,  04  S.  E. 
840,  which  was  a  suit  by  attachment  against  a 
foreign  corporation. 

(c)  The  ruling  announced  above  being  con- 
trolUng,  it  is  unnecessary  to  pass  upon  other 
questions  raised  by  demurrer. 

Error  from  Gity  Gourt  of  Tlfton;  Jas.  H. 
Price,  Judge* 

Suit  by  Touchstone  &  Wilbanks  against 
the  Gentral  of  Georgia  Railway  Gompany. 
Demurrer  to  petition  overruled,  and  defend- 
ant excepts  and  brings  error.    Reversed. 

Pottle  &  Hof mayer,  of  Albany,  for  plaintiff 
in  error. 

Fulwood  &  Hargrett,  of  Tif ton,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  reversed*  All 
the  Justices  concur. 


(148  Ga.  821)  ^ 

REAIi   ESTATE   BANK   &  TRUST  OO.   v. 
BALDWIN   LOGOMOTIVE  WORKS. 

(No.  767.) 

(Supreme  Gourt  of  Georgia.     Feb.  24,  1019.) 
(Syllahus  hy  the  Court,) 

1.   DCED  OF  TBUST— OONSTBUCnON. 

The  evidence  authorized  the  finding  that  the 
deed  of  trust  executed  to  the  plaintiff  in  error 
by  the  Eden  Manufacturing  Gompany  did  not 
convey  title  to  the  locomotive,  the  property  in 
controversy.  See  the  former  decision  in  this 
same  case,  145  Ga.  831,  90  S.  E.  49. 

2.  Raiuioads   ^s»15S— What    Ck>N8TrruTB— 
Lbasb  OF  Equipments— Registration. 

Sections  2791  and  2792  of  the  Givil  0)de  of 
1910  apply  not  only  to  railroads  which  are  oper- 


ated by  corporations  duly  chartered,  but  to  sll 
railroads,  whether  chartered  or  not,  in  the  oper- 
ation of  which  cars  and  locomotives  are  essen- 
tiaL 

8.  Railboads  ^=»171(6)— Sale  of  Equipment 
—Lien  of  Yen  dob. 

As  this  action  was  converted  into  one 
equitable  in  its  nature,  by  amendment  to  the 
original  pleadings  both  of  the  plaintiff  and  the 
defendant,  the  issues  were  to  be  decided  under 
the  application  of  equitable  principles;  and  the 
ji;ry  were  authorized  to  find,  in  the  application 
of  such  principles,  that  the  plaintiff  in  error,  by 
reducing  its  claim  to  judgment,  did  not  obtain 
a  Hen  superior  to  the  claim  of  the  Baldwin 
Locomotive  Works  for  the  balance  of  the  un- 
paid purchase  money. 

4.  Refusal  of  New  Tbial. 

The  rulings  in  the  foregoing  headnotes,  in 
connection  with  the  rulings  made  when  the  case 
was  formerly  before  this  court,  decide  the  con- 
trolling questions;  and  the  court  below  did  not 
err  in  refusing  to  grant  a  new  triaL 

Gilbert,  J.,  dissenting. 

Error  from  Superior  Gourt»  Ghatham  Coun- 
ty; P.  W.  Meldrlm,  Judge. 

Action  by  the  Baldwin  Locomotive  Works 
against  the  Real  Estate  Bank  &  Trust  Gom- 
pany. Judgment  for  plaintiil,  and  defendant 
brings  error.    Affirmed. 

See,  also, .  145  Ga.  105,  88  S.  E.  584. 

Geo.  H.  Richter  and  Edward  S.  ElUott, 
both  of  Savannah,  for  plaintiff  in  error. 

H.  W.  Johnson,  of  Savannah,  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  affirmed.  AU 
the  Justices  concur,  except 

GILBERT,  J.  (dissenting).  The  written 
Instrument  executed  by  Bourne  to  Baldwin 
Locomotive  Works  In  the  purchase  of  the 
locomotive  is  a  contract  of  conditional  sale. 
Hays  V.  Jordan,  85  Ga.  741,  11  S.  E.  833,  9 
L.  R.  A.  373;  Cottrell  v.  Merchants  Bank, 
89  Ga.  508  (2),  519,  15  S.  E.  914;  North  v. 
Goebel,  138  Ga.  739,  76  S.  E.  46.  It  does 
not  appear  that  the  vendee  under  the  condi- 
tional sale  was  a  railroad  company,  or  a 
person  owning  or  <^erating  a  railroad;  and 
as  to  recordaticm  of  the  contract  sectl<»5 
3318,  3319,  and  3259  of  the  Civil  Oode  apply. 
There  was  a  failure  to  record  the  instru- 
ment in  the  county  of  the  residence  of  the 
vendee,  as  required  by  these  sections.  If* 
however,  the  vendee  can  be  classified  as  a 
person  operating  a  railroad,  then  section 
2792  of  the  Civil  Oode  requires  that  the  con- 
tract be  recorded  in  the  county  where  the 
principal  office  is  located.  There  was  a 
failure  to  comply  with  this  law,  because  it 
does  not  appear  that  the  vendee  maintained 
any  office  in  a  county  other  tlian  Ghatham, 
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where  he  resided.  While  good  as  between  ] 
the  parties  thereto,  the  contract  of  sale, 
as  against  lawfully  acquired  rights  of  third 
parties,  was  ineffectual  to  retain  title,  be- 
cause of  the  failure  to  comply  with  the  law 
as  to  recordation.  Civil  Code,  i  3260;  Cam- 
bridge Tile  Co.  V.  Scalfe  Co.,  137  Ga.  281, 
73  S.  B.  492;  Pickard  v.  Garrett,  141  Ga. 
831,  82  S.  S.  251;  Farmers  Bank  v.  Ayery, 
145  Ga.  449,  89  S.  B.  409.  A  record  other 
than  that  required  by  law  is  a  nullity.  Mc- 
Candless  t.  Yorkshire  Conporation,  101  Ga. 
180  (4),  182,  28  S.  B.  663. 


(148  Ga.  805) 
KRAMER  y.  SPRADIilN  et  aL    (No.  965.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1919.) 

(Syllabus  hy  the  Court.) 

1.  Witnesses  ^=^150(4)  —  Competei^ot— Case 

OyEBBULED. 

Where  a  testator  bequeathed  and  deyised 
to  his  widow  a  promissory  note  payable  to 
him,  and  all  his  interest  in  a  deed  to  certain 
realty,  executed  by  the  maker  of  the  note  to  se- 
cure its  payment,  and  in  his  will  expressly  au- 
thorized his  widow,  to  sue  on  the  note  if  it 
should  not  be  paid,  and  to  reconvey  the  land 
to  the  grantor  in  the  deed  (as  provided  by  stat- 
ute) in  order  to  haye  the  land  sold  under  a  judg- 
ment on  the  note  as  the  property  of  the  defend- 
ant, and  the  executor  expressly  consented  to  the 
legacy  and  devise,  the  widow  was  the  assignee 
or  transferee  of  the  title  of  the  testator  to  the 
note,  and  of  his  interest  and  rights  under  the 
deed;  and  where  an  execution  issued  upon  a 
judgment  on  the  note  obtained  by  the  widow 
against  the  maker  was  levied  upon  the  land  con- 
yeyed  in  the  security  deed,  and  a  statutory  claim 
to  a  part  of  the  land  was  interposed,  the  maker 
of  the  note  and  security  deed  was  an  incom- 
petent witness  to  testify,  on  the  trial  of  the  is- 
sue in  the  daim  case,  to  transactions  and  com- 
munications between  himself  and  the  testator, 
relative  to  the  note  and  the  deed,  and  tending 
to  the  direct  benefit  of  the  witness  and  to  the 
injury  of  the  plaintiff  in  fi.  fa.  The  decision 
in  Austin  y.  ColUer,  112  Ga.  247,  37  S.  B.  434, 
in  so  far  as  it  conflicts  with  what  is  here  ruled, 
is,  upon  review,  overruled. 

2.  Witnesses  #=»158— Coicpetenct. 

(^rtain  testimony  objected  to  was  not  in- 
admissible on  the  sole  ground  that  the  witness 
was  incompetent  because  of  the  death  of  the  tes- 
tator of  the  plaintiff. 

E>rror  from  Superior  Cburt,  Heard  County ; 
J.  R.  Terrell,  Judge. 

Suit  by  Ruth  Kramer  against  one  Vaughn. 
Judgment  for  plaintiff,  and  execution  issued 
against  Vaughn,  upon  which  J.  W.  Spradlin, 
Sr.,  Interposed  a  statutory  claim  to  a  speci- 
fied part  of  the  land.  From  a  directed  yer- 
dict  finding  the  land  daimed  not  subject  to 


execution,  plaintiff  excepts,  and  brings  error. 
Reyersed. 

C.  B3.  Roop  and  S.  Holderness,  both  of  Car- 
roUton,  for  plaintiff  in  error. 

Hall  &  Jones,  of  Newnan,  and  Willis  Smith 
and  J.  Ix  Smith,  both  of  Carrollton,  for  de-' 
fendants  in  error. 

FISH,  C.  J.  Kramer  made  a  loan  of  mon- 
ey to  Vaughn,  and  took  from  him  a  promis- 
sory note  therefor,  payable  to  Kramer,  and 
a  deed  to  described  land  to  secure  the  debt. 
Kramer  died,  leaving  a  will  whereby  he  gave 
to  his  widow  the  note  and  all  of  his  interest 
in  the  land  conyeyed  as  security  for  its  pay- 
ment The  will  specifically  stated  the  trans- 
action between  the  testator  and  Vaughn,  and 
authorized  the  widow  to  sue  on  the  note  in 
the  eyent  of  its  nonpayment,  and  to  reconvey 
the  land  to  Vaughn  for  the  purpose  of  its 
sale  under  the  Judgment  obtained  ui)on  the 
note,  according  to  the  statute  in  such  cases 
(Ciy.  Code,  §  6037).  The  executor  expressly 
consented  in  writing  to  the  legacy,  both  as  to 
the  note  and  the  security  deed.  The  note 
was  not  paid,  and  the  widow  brought  suit 
thereon  against  Vaughn,  and  obtained  a  judg- 
ment. She  reconyeyed  the  land  to  Vaughn 
by  a  quitclaim  deed,  which  was  duly  and 
properly  filed  and  recorded;  and  afterward 
the  execution  issued  upon  the  judgment  was 
levied  upon  the  land  as  Vaughn's  property. 
Spradlin  interposed  a  statutory  claim  to  a 
specified  part  of  the  land ;  and  on  the  trial, 
of  the  issue  made  in  the  claim  case  the  court 
permitted  Vaughn  to  testify  that,  subsequent- 
ly to  the  execution  of  the  secuilty  deed  to 
Kramer,  Vaughn,  for  a  valuable  considera- 
tion, sold  and  conveyed  to  Spradlin  by  a  war- 
ranty deed  the  portion  of  the  land  claimed, 
and  that  the  sale  and  conyeyance  were  made 
with  the  actual  knowledge  and  expressed 
consent  of  Kramer,  who  really  adyised 
Vaughn  and  Spradlin  to  make  the  trade,  and 
aided  them  in  carrying  it  out  in  the  execution 
of  the  conyeyance.-  This  testimony  was  ob- 
jected to  by  the  plaintiff  in  execution,  on  the 
ground  that,  as  to  the  title  to  Vaughn's  note 
and  to  the  testator's  interest  in  the  security 
deed,  the  plaintiff  was  the  assignee  and 
transferee  of  her  deceased  husband.  Kramer, 
who  in  his  wiU  gaye  and  bequeathed  to  her 
Vaughn's  note  and  all  of  the  testator's  Inter- 
est in  the  land  held  by  him  at  the  time  of 
his  death  under  the  deed  executed  to  him  by 
Vaughn  to  secure  the  payment  of  the  note, 
and  that  Vaughn  was  directly  interested  in 
the  result  of  the  case,  for  the  reason  that  he 
had  conyeyed  to^the  claimant  a  part  of  the 
land  by  a  warranty  deed,  and  if  it  should 
be  found  subject  to  the  plaintiff's  execution, 
Vaughn  would  then  be  liable  on  his  warranty 
to  the  claimant.  A  yerdict  was  directed  find- 
ing the  land  claimed  not  subject  to  the  exe- 
cution, and  the  plaintiff  excepted. 
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[11  1.  Our  statute  (Park's  Ann.  Civ.  Ck)de, 
I  5858)  declares: 

•*1.  Where  any  suit  is  instituted  or  defend- 
ed by  a  person  insane  at  time  of  trial,  or  by 
an  indorsee,  assignee,  transferee,  or  by  the  per- 
sonal representative  of  a  deceased  person,  the 
opposite  party  shall  not  be  admitted  to  testify 
in  his  own  favor  against  the  insane  or  deceased 
person,  as  to  transactions  or  communications 
with  such  insane  or  deceased  person,  whether 
such  transactions  or  communications  were  had 
by  such  insane  or  deceased  person  with  the  par- 
ty testifying  or  with  any  other  person." 

And: 


•«/ 


*4.  Where  a  person  not  a  party,  but  a  per- 
son interested  in  the  result  of  the  suit,  is  of- 
fered as  a  witness,  he  shall  not  be  competent 
to  testify,  if  as  a  party  to  the  cause  he  would 
for  any  cause  be  incompetent.' 


ft 


The  controlling  question  in  the  case  is 
whether  Mrs.  Kramer,  the  plaintiff  In  execu- 
tion, who  is  the  legatee  and  devisee,  under 
the  will  of  her  husband,  of  Vaughn's  prom- 
issory note,  and  of  all  the  interest  of  the 
testator  in  the  deed  given  to  secure  the  note, 
which  the  testator  held  at  the  time  of  his 
death,  is  the  assignee  and  transferee  as  to 
such  property  within  the  meaning  of  the  evi- 
dence act  above  quoted,  so  as  to  exclude  the 
testimony  of  Vaughn,  who  is  interested  in 
the  result  of  the  suit,  as  to  transactions  and 
communications  he  had  with  the  testator. 

In  Hendrlck  y.  Daniel,  119  6a.  358,  46  S.  E. 
438,  it  was  held: 


**i 


•Under  CivU  Code,  |  5269  [C.  0. 1910,  {  5858] 
par.  1,  in  an  action  of  ejectment  the  opposite 
party  to  the  grantee  of  a  deed  from  a  deceased 
person  is  not  competent  to  testify  in  his  own 
behalf  to  conversations  and  transactions  with 
such  deceased  person,  affecting  adversely  the 
title  conveyed  by  the  deed;  and  under  para- 
graph 5  the  agent  of  such  a  party  is  likewise  in- 
competent.'' 

We  quote  liberally  from  the  able  opinion 
rendered  by  Mr.  Justice  Oandler  in  that 
case.    He  said: 

"The  literal  meaning  of  the  word  Indorsee' 
is  easily  ascertained  by  reference  to  its  etymol- 
ogy. Indorsement  applies  to  such  written  en- 
tries as  may  be  made  on  the  back  of  notes, 
checks,  etc.,  and  may  transfer  title  to  the  paper 
on  which  it  is  made.  The  literal  meaning  of 
the  word  'assignment'  is  much  broader.  In  its 
most  general  sense  it  applies  to  the  transfer 
of  interest  in  all  classes  of  property,  real,  per- 
sonal, or  mixed.  Bouvier  gives  as  the  definition 
of  the  verb  'assign'  to  make  or  set  over  to  an- 
other, and  of  'assignment'  a  transfer  or  making 
over  to  another  of  the  whole,  of  any  property, 
real  or  personal,  in  possession  or  in  action,  or 
of  any  estate  or  right  therein;  a  transfer  by 
writing,  as  distinguished  from  one  by  delivery. 
Black's  Law  Dictionary  (page  97)  defines  the 
word  as  'the  act  by  which  one  person  trans- 
fers to  another,  or  causes  to  vest  in  that  other, 
the  whole  of  the  right,  interest,  or  property 
which  he  has  in  any  realty  or  personalty,  in 


possession  or  in  action,  or  any  share,  interest, 
or  subsidiary  estate  therein;  *  *  *  in  a 
narrower  sense,  the  transfer  or  making  over  of 
the  estate,  right,  or  title  which  one  has  in  lands 
and  tenements.'  The  same  authority  defines  the 
verb  'assign,'  as  used  in  conveyancing,  as  fol- 
lows: *To  make  or  set  over  to  another;  to 
transfer;  as  to  assign  property,  or  some  in- 
terest therein.'  It  seems  clear  that,  technical- 
ly speaking,  the  word  'assignment'  refers  to  a 
transfer  of  interest  in  land  alone,  and  that  to 
apply  it  to  a  transfer  of  a  note  or  similar 
paper  is  to  give  it  a  broad,  rather  than  a  tech- 
nical, meaning.  Literally,  it  most  assuredly  cov- 
ers a  conveyance  of  land  by  deed.  The  word 
'transfer,'  in  its  literal  meaning,  is  broader  than 
'assignment,'  and  all  the  authorities  agree  in  a 
definition  which  in  effect  covers  any  act  by 
which  the  owner  of  anything  delivers  or  con- 
veys it  to  another  with  the  intent  to  pass  his 
rights  therein.  In  like  general  terms  a  trans- 
feree is  one  to  whom  a  transfer  is  made.  Fol- 
lowing the  former  decisions  of  tins  court,  there- 
fore, and  giving  to  the  words  'assignee'  and 
'transferee,*  as  used  in  the  Code,  a  literal  con- 
struction, -we  are  forced  to  the  conclusion  that 
they  cover  the  grantee  in  a  conveyance  of  land. 
These  toords  are  the  broadest  that  could  possi- 
bly have  been  used.  A  Uterai  construction  of 
either  necessarily  includes  a  vendee^  grantee,  or 
donee.  That  such  teas  the  meaning  intended  to 
be  given  them  by  the  lawmaking  power  we  think 
can  easily  be  established  by  an  application  of 
any  or  all  of  the  well-known  rules  for  the  con- 
strudion  of  statutes.  [Underscoring  ours.] 
The  act  of  1889  and  the  amending  act  of  1S9U 
are  both  remedial  statutes.  The  evil  sought  to 
be  cured  was  that  the  living  took  advantage  of 
the  dead,  the  sane  of  the  insane,  by  giving  tes- 
timony the  power  to  contradict  which  was 
buried  in  the  tomb  or  obscured  by  dethroned 
reason.  By  the  •decision  of  this  court  in  the 
case  of  Woodson  v.  Jones,  supra  [92  Ga.  662, 19 
S.  E.  60],  it  was  brought  to  the  attention  of 
the  General  Assembly  that  the  act  of  1889  fail- 
ed of  its  full  purpose,  and  it  was  accordingly 
amended  by  the  act  of  1893.  To  use  a  homely 
metaphor,  by  inserting  in  the  law  as  it  stood 
the  word  'indorsee'  the  Legislature  healed  the 
particular  malady  pointed  out  by  the  decision  in 
the  case  cited,  and  then,  to  guard  against  a  re- 
lapse, or  the  possibility  of  a  similar  attack  in 
the  future,  it  inoculated  the  patient  with  the 
words  'assignee'  and  'transferee.'  The  mischief 
as  it  existed  prior  to  the  passage  of  the  act  of 
1880  was  plain.  That  act  did  not  accomplish 
its  full  purposCf  and  so^  in  189S,  the  General 
Assembly  amended  it  so  as  to  cover  all  possible 
cases  where  the  same  mischief  threatened,  and 
where  estates,  real,  personal,  or  mixed,  of  de- 
ceased or  insane  persons,  might  otherwise  be 
obtained  or  damaged  by  allowing  parties  to  suits 
affecting  such  estates  to  testify  to  communica^ 
tions  and  transactions  with  such  deceased  or 
insane  persons.  With  the  full  nature  and  extent 
of  the  evU  clearly  apparent,  we  cannot  believe 
that  the  General  Assembly  intended  to  protect 
the  estate  of  a  deceased  indorsee  of  a  note 
oifainst  the  testimony  of  the  living  maker^  at 
the  same  time  allowing  it  to  be  wronged  by  nul- 
lifying his  warranty  deed  to  a  tract  of  land. 
On  what  theory  it  can  be  supposed  that  the  Gen- 
eral Assembly  sought  to  protect  the  purchaser 
of  a  note  and  leave  unprotected  the  grantee  of 
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a  piece  of  real  estate  toe  are  ai  a  les$  to  con- 
ceive,   [Underscoring  ours.]" 

In  Hendricks  v.  Allen,  128  Ga.  ISl,  57  S. 
E.  224,  the  decision  in  Hendrick  v.  Daniel, 
supra,  holding  that  the  grantee  in  a  convey- 
ance of  land  was  an  assignee  or  transferee 
was  followed.  In  Turner  v.  Woodward,  136 
Ga.  275,  71  S.  B.  418,  it  was  held  that  the 
grantee  or  donee  in  a  deed  of  gift  who  was 
the  defendant  in  the  action  was  an  assignee  or 
transferee  of  the  title  within  the  meaning 
of  the  Civil  Code,  §  5858,  par.  1,  and  that  the 
plaintiff  was  incompetent  as  a  witness  to  tes- 
tify to  transactions  between  himself  and  the 
deceased  grantor  or  donor  of  the  defendant. 
In  Hudson  v.  Broughton,  147  Ga.  547,  94  S. 
E.  1007,  it  was  held: 

"On  the  trial  of  an  action  to  recover  a  house 
and  lot,  brought  by  a  vendee  in  a  warranty  deed 
against  a  donee  in  possession  under  claim  of  a 
parol  gift  from  the  same  transferor  to  an  un- 
divided half  interest  in  the  lot,  with  valuable 
improvements  made  thereon  by  the  donee,  and 
with  actual  notice  to  the  plaintiff  by  the  donee 
prior  to  and  at  the  date  of  the  deed  from  the 
vendor  to  the  vendee,  where  at  the  time  of  tri- 
al the  vendor  and  donor  was  dead,  it  was  not 
error  to  refuse  to  permit  the  plaintiff  and  her 
agent  to  testify  as  to  alleged  conversations  and 
transactions  with  the  vendor  relative  to  the 
transfer  of  the  house  and  lot  to  the  plaintiff." 

Considering  the  beneficent  purpose  of  the 
General  Assembly  in  passing  and  amending 
the  evidence  act  as  set  forth  in  section  5858 
of  the  Civil  Code,  and  as  was  so  clearly  and 
forcibly  expressed  by  Mr.  Justice  Qandler  in 
Hendrick  y.  Daniel,  supra,  and  the  ruling  in 
that  case  and  the  subsequent  cases  approving 
and  following  it,  to  the  effect  that  a  grantee 
and  a  donee  in  a  conveyance  of  land  are  as- 
signees and  transferees  in  contemplation  of 
that  act  we  reach  the  confident  conclusion 
that  a  legatee  and  a  devisee  are  also  assignees 
and  transferees  within  the  contemplation 
of  that  act;  and  therefore,  in  the  circum- 
stances of  this  case,  it  was  error  to  permit 
the  witness  Vaughn,  who  was  interested  in 
the  result  of  the  case,  to  give  the  testimony 
objected  to,  as  to  transactions  and  communi- 
cations between  himself  and  the  testator  of 
the  plaintiff. 

In  McMechen  v.  McMechen,  17  W.  Va.  683, 
41  Am.  Rep.  682,  it  was  held  that  the  devisees 
of  a  testator  are  his  assignees  within  the 
meaning  of  a  statute  of  that  state  declaring 
that— 


«» 


'A  party  shall  not  be  examined  in  his  own 
behalf  in  respect  to  any  transaction  or  com- 
munications had  personally  with  a  deceased  per- 
son, against  parties  who  are  the  executors,  ad- 
ministrators, heirs  at  law,  or  next  of  kin,  or 
assignees  of  such  deceased  person,  where  they 
have  acquired  title  to  the  cause  of  action  from 
or  through  such  deceased  person,  or  have  been 
sued  as  such  executors,  administrators,  heirs  at 
law,  next  of  kin,  or  assignees." 


In  the  opinion  it  was  said: 

"It  has  been  held  in  New  York,  upon  the 
construction  of  a  statute  similar  to  ours,  that 
the  devisees  of  real  estate  are  the  assignees  of 
the  testator  within  the  meaning  of  their  stat- 
ute, and  we  think  properly  so;  and  therefore 
the  devisees  of  the  real  estate  under  the  will  of 
Shepherd  McMechen  are  the  assignees  of  said 
Shepherd  McMechen  within  the  meaning  of  sec- 
tion 23,  c.  130,  of  our  Code.  Buck  v.  Stanton, 
51  N.  T.  624 ;  Cornell  v.  Cornell,  12  Hun  [N. 
Y.]  314." 

In  Hayes  v.  Hayes,  45  N.  J.  Eq.  461,  17 
Atl.  634,  it  was  held  that  the  legatee  of  a 
debt  was  an  assignee  for  the  purpose  of  suing 
thereon.  In  Joss  v.  Mohn,  55  N.  J.  Law,  407, 
26  Atl.  967,  an  action  against  devisees  to  re- 
cover a  sum  of  money  which  the  plaintiff 
claimed  to  have  loaned  to  their  decedent,  it 
was  held  that  the  devisees  were  the  repre- 
sentatives of  the  deceased  debtor,  ai^d  that 
the  plaintiff  was  incompetent  to  testify  to 
any  transaction  with  or  statement  made  by 
the  decedent  As  to  the  statute  of  that  state 
on  the  subject,  the  court  said : 

"The  import  of  the  statute,  "as  Judicially 
construed,  is  to  exclude  ahy  testimony  concern- 
ing any  transaction  with  or  statement  by  any 
testator  or  intestate  represented  in  an  action, 
by  a  party  to  the  action,  where  either  of  the 
parties  sues  or  is  sued  in  a  representative  ca- 
pacity, unless  the  representative  offers  himseU 
as  a  witness  in  his  own  behalf,  and  testifies  to 
such  transactions  or  statements." 

On  the  subject  see  40  Qyc.  2304,  and  5  0. 
J.  838,  I  4,  to  the  effect  that  an  assignee  is 
"one  to  whom  rights  have  been  transmitted 
by  particular  title,  such  as  a  sale,  gift,  lega- 
cy, transfer,  or  cession" ;  Bouvier's  Law  Die. 
"Assignee."  In  McAleer  v.  McNamara,  140 
Iowa,  112,  117  N.  W.  1122,  it  was  held  that 
a  mere  donee  should  not  be  held  to  be  an  as- 
signee under  the  statute  of  that  state  in  refer- 
ence to  the  competency  of  witnesses.  This  de- 
cision is,  however,  in  conflict  with  the  deci- 
sions of  this  court  on  our  statute,  hereinbefore 
cited.  We  are  aware  that  a  ruling  contrary 
to  what  we  hold  in  this  case  was  made  in 
Hight  V.  Sackett,  34  N.  Y.  447,  as  to  the  mean- 
ing of  the  word  "assignee" ;  but  we  are  not  at 
all  impressed  with  the  correctness  of  that 
decision. 

This  court,  in  Austin  v.  Collier,  112  Ga.  247, 
37  S.  EX  434,  held  that  legatees  under  a  will 
were  not  indorsees,  assignees,  or  transferees, 
or  personal  representatives  of  the  deceased, 
so  as  to  render  the  plaintiff,  who  sued  to  re- 
cover land  from  them,  an  incompetent  wit- 
ness as  to  transactions  and  communications 
between  the  plaintiff  and  the  testator.  Coun- 
sel for  the  plaintiff  in  the  present  case  have 
requested  that  the  decision  just  cited  be  re- 
viewed and  overruled.  After  mature  consid- 
eration, we  are  of  the  opinion  that  the  deci- 
sion so  rendered  was  erroneous;  and  we  over- 
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rule  the  same  in  so  far  as  it  conflicts  with 
the  ruling  here  made. 

[2]  2.  The  witness  Street,  to  whose  testi- 
mony the  plaintiff  in  execution  objected,  was 
not  incompetent  to  testify  that  he  purchased 
from  Vaughn  with  the  consent  of  Kramer, 
a  portion  of  the  land  which  Vaughn  had  con- 
veyed to  Kramer  in  the  security  deed ;  it  not 
appearing  that  the  land  which  Street  claimed 
to  have  purchased  was  any  part  of  the  land 
Vaughn  sold  to  Spradlin ;  it,  moreover,  not  ap- 
pearing that  the  conveyance  that  Vaughn  may 
have  executed  to  Street  contained  a  warranty 
of  title.  Street's  testimony  was  not  objected  to 
on  the  ground  that  it  was  irrelevant.  It  was 
admitted,  but  it  did  not  authorize  the  Judge 
to  direct  the  verdict  The  direction  of  the 
verdict  was  error. 

Judgment  reversed. 

AU  the  Justices  concur. 


(148  Qa.  88»y 

BOYD  et  aL  v.  SANDEBS   et  aL    (No.  807.) 
(Supreme  Court  of  Georgia.    Feb.  24, 1919.) 

(Syllabus  hy  the  Court  J 
1.  Deeds  «=»38a),  41,  112(1)— Validity— Db- 

SORIPnON. 

The  third  item  of  the  wiU  of  Phil.  M.  Byrd 
devised  to  his  wife,  Mary»  for  life,  all  of  his 
"estate  both  real  and  personal  or  mixed."  The 
ninth  item  provided:  "I  give  and  bequeath  to 
my  beloved  niece  Bmiline  M.  Chapman,  for  her 
sole  and  separate  use  for  and  during  her  natural 
life,  all  the  estate,  both  real  and  personal  or 
mixed,  conveyed  by  the  third  item  of  this  will 

,  to  my  wife  Mary,  after  her  estate  therein  is 
over.  The  estate  in  this  item  contained,  at  the 
death  of  my  said  niece  Emilinie  M.  Chapman, 
shall  pass  to  and  become  the  property  in  equal 
shares  of  the  children  or  representatives  of  chil- 
dren, including  Joseph  L.  Chapman,  the  husband 
of  the  said  Emiline  M.  Chapman."  The  testa- 
tor died  seized  and  possessed,  among  other  prop- 
erties, of  a  dty  lot  in  Gainesville,  Hall  county, 
Ga.,  and  lots  of  land  26,  27,  28,  29,  30,  40,  47, 
and  14  in  the  Twelfth  district  of  Hall  county, 
Ga.  When  the  wHl  was  probated  Emiline  M. 
Chapman  had  a  daughter,  Fannie  Suddeth.  On 
the  assumption  that  she  had  a  vested  interest 
in  these  lands  under  the  will,  Fannie  Suddeth 
executed  to  Quillian  a  bond  for  title,  and  after- 
ward died,  Emiline  M.  Chapman  being  still  in 
life.  After  the  death  of  Fannie,  her  husband 
and  children  as  heirs  at  law  received  the  agreed 
consideration  specified  in  the  bond  for  title,  and 
executed  a  deed  which,  after  reciting  the  bond 
for  title  and  payment  of  the  consideration  to 

'  them,  described  the'  land  as  follows:  "All  the 
lands  in  Hall  county,  Georgia,  of  which  PhiL 

'  M.  Byrd,  late  of  Hall  county,  deceased,  died 

-  seised  and  possessed,  being  all  the  interest  to 
which  said  Mrs.  Fannie  M.  Suddeth  had  or  may 
be  entitled  under  the  will  of  said  Byrd,  or  whiqh 
said  Fannie  M.  Suddeth  had  or  may  be  other- 


wise entitled  in  and  to  said  land,  whether  more 
or  less  than  one-seventh,  or  which  we  as  heirs 
at  law  as  aforesaid  have  or  may  be  otherwise 
entitled  in  and  to  said  lands,  whether  more  or 
less  than  one-seventh,  indnding  lots  of  land  Nob. 
26,  27,  28,  29,  30,  40,  47,  and  14  in  the  Twelfth 
district  of  Hall  county,  Georgia,  subject  to  the 
life  interest  of  Emiline  M.  Chapman."  The 
deed  concluded  as  follows:  "To  have  and  to 
hold  the  said  bargained  premises  ^  *  ^  for- 
ever in  fee  simple.  And  the  said  parties  of  the 
first  part,  their  heirs,  executors,  and  administra- 
toi^  will  warrant  and  forever  defend  the  right 
and  title  of  the  above-described  property  unto 
the  said  party  of  the  second  part,  his  heirs  and 
assigns,  against  the  claims  of  all  persons  whom- 
soever."   H€M: 

A  deed  to  land  is  not  void  for  uncertainty 
of  description,  if  it  furnishes  the  key  to  the 
identification  of  the  land  intended  to  be  con- 
veyed by  the  grantor.  Crawford  v.  Vemer,  122 
Ga.  814,  60  S.  E.  968;  Swint  v.  Swint,  147  Ga. 
467,  04  S.  E.  571(2).  Under  this  role,  when 
considered  in  connection  with  the  will  and  ex- 
trinsic evidence  identifying  the  land  of  which 
the  testator  died  seized  and  possessed,  the  deed 
is  not  void  for  uncertainty  of  description.  Yopp 
v.'A.  C.  L.  R.  Co.,  148  Ga.  639,  97  S.  E.  634; 
Hayes  v.  Dickson,  148  Ga.  — ,  96  S.  B.  345. 

(a)  Properly  construed,  the  deed  conveyed  all 
of  the  interest  of  the  grantors  in  the  land  ac- 
quired under  the  will  of  the  testator,  Indnding 
tiie  lot  in  Gainesville. 

(b)  The  requisites  as  to  matters  of  description 
in  a  deed  are  the  same  whether  based  upon  a 
valuable  or  a  good  consideration.  Civil  Code 
1910,  f  4179. 

2.  ASSIGNIIENTS   OF   EBBOB. 

The  assignments  of  error  relating  to  admis- 
sibility of  evidence,  so  far  as  sufficient  to  present 
any  question  for  consideration  are  without 
merit. 

3.  SUTFICIBNCT   07  BVIDENGB  —  ASSIONKENTS 

07  Ebbob. 
The  evidence  was  sufficient  to  authorise  the 
jury  to  find  for  the  defendant  upon  the  issue 
of  fraud,  accident  and  mistake  in  the  execution 
of  the  deed.  The  remaining  assignments  of 
error  do  not  relate  to  the  controlling  questions 
in  the  case,  and  do  not  show  cause  for  a  re- 
versal. 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  between  J.  H.  Boyd  and  others  and 
F.  A.  Sanders,  executrix,  and  others.  Judg- 
ment for  the  latter,  and  the  former  bring 
error.    Affirmed. 

W.  B.  Sloan,  of  Gainesville,  a  B.  Faulkner, 
of  Bellton,  and  T.  J.  Shackelford  and  Jno.  J. 
&  R.  M.  Strickland,  all  of  Athens,  for  plain- 
tiffs in  error. 

H.  H.  Dean  and  W.  A.  Charters,  both  of 
Gainesville,  for  defendants  in  error. 


'  ATKINSON,  J.    Judgment  affirmed.    AU 
the  Justices  concur. 


^s>Foi  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Dlsests  and  Indexes 


Ga.) 


BABTIOCTT  T.  TATLOB 


4») 


(148  aa.  864) 

BABTLETT  et  aL  t.  TAYIiOB  et  aL 

(No.  940.) 

(Supreme  Court  of  Georgia.     Feb.  24,  1919.) 

ff 

(SyllahMM  hy  the  Oauri.) 

1.  BULINGS  ON  PUEA  IN  ABATEMENT  AND  DE- 


The  demurrer  to  the  plea  in  abatement  waa 
properly  austained,  and  the  court  did  not  err 
in  overruling  the  general  and  special  demurrers 
to  the  petition. 

(Additional  8vUahu9  ly  Editorial  Biaff,) 

2.  Corporations  ^=9557(1)— Marshaling  As- 
sets—Afpointioent  OF  Beceiveb. 

A  corporation  aa  plaintiff  cannot  maintain 
an  equitable  suit  to  marshal  its  own  assets,  and 
the  appointment  of  receivers  under  such  a  pro- 
ceeding, over  duly  made  objection  of  the  stock- 
holders and  creditors,  is  error. 

8.  Banks  and  Banking  ^==>225— Beceiveb- 
ship— Injxtnction  against  0RKJ)IT0R. 

The  directors  of  a  solvent  bank  or  a  major- 
ity of  them  cannot  have  a  receivership  for  the 
bank  and  its  assets,  an  injunction  against  its 
creditors  and  other  equitable  relief,  although 
the  action  in  which  such  relief  is  sought  may 
have  been  authorized  by  the  directors  and  stock- 
holders of  the  bank. 

4.  Banks  and  Banking  ^=s>77(2)— Receiver- 
ship —  Ljabilitt  OF  Stookholdebs  —  COL- 
i^^TERAL  Attack. 

Where  directors  of  bank,  to  prevent  a  run 
and  to  preserve  its  assets  for  its  creditors  and 
stockholders,  petitioned  for  appointment  of  re- 
ceivers, and  bank,  its  stockholders,  and  creditors 
against  whom  injunctive  relief  was  sought  were 
made  imrties,  such  stod^holders  by  collateral  at- 
tack cannot  question  court's  jurisdiction  to  ap- 
point receivers  and  to  marshal  and  distribute 
bank's  assets. 

5.  Banks  and  Banking  ^=s>77(2)— Receiver- 
ship—Liability  or  Stockholders— ESTOP- 


Where  bank  directors,  to  prevent  a  mn  and 
to  preserve  assets  for  creditors  and  stockhold- 
ers, petitioned  for  appointment  of  receivers,  and 
the  bank  and  stockholders  were  made  parties, 
and  assets  were  reduced  to  possession  and  dis- 
tributed under  order  of  court,  the  stockholders 
who  had  had  benefit  of  receivership,  when  sued 
by  receivers  to  enforce  their  liability  for  ben- 
efit of  depositors  under  Civ.  0)de  1910,  {  2249, 
could  not  first  attack  court's  jurisdicti6n  to 
appoint  receivers,  etc. 

a  Banks  and  Banking  ^s»77(6)— Suit  fob 
Receivership— Parties— Presukption. 

In  entire  absence  of  allegation  to  contrary 
of  plea  in  abatement  in  receivers'  suit  against 
stockholders  alleging  that  all  stockholders  were 
parties,  court  will  assnme  that  all  stodkholders 
were  parties,  duly  served  with  process,  or  had 
actoal  notice  of  directors'  suit  for  appointment 
of  receivers,  authorized  to  be  brought  against 
bank,  its  stockholders  and  others. 


Error  from  Superior  Ofmrt,  Bibb  (bounty; 
H.  A  Mathetws,  Judge. 

Suit  by  R*  J.  Taylor  and  others,  receivers, 
against  G.  L.  Bartlett  and  others.  Demurrer 
to  plea  in  abatement  sustained,  and  general 
and  special  demurrers  to  petition  overruled, 
and  defendants  bring  error.    Affirmed. 

0.  li.  Bartlett,  Roland  Mils,  0.  H.  Hall,  Jr., 
Hall  &  Roberts,  and  Noltlngham  &  HoUiman, 
all  of  Macon,  for  plaintiffs  in  error. 

Miller  Sc  Jones  and  Hardeman,  Jones, 
Park  &  Johnston^  all  of  Macon,  for  defend- 
ants in  error. 

ATKINSON,  J.  [11  Taylor  et  al.,  as  re- 
ceivers of  the  Exchange  Bank  of  Macon, 
brought  suit  against  certain  stockholders  of 
that  bank,  to  enforce,  on  behalf  of  unpaid 
depositors  in  the  bank,  the  Individual  liabil- 
ity of  the  stockholders  under  the  charter. 
The  defendants,  who  appear  as  plaintiffs  in 
error  in  this  case,  at  the  first  term  after 
which  they  were  made  parties  to  the  litiga- 
tion, filed  a  special  plea  in  the  nature  of  a 
plea  in  abatement,  and  demurred  generally 
and  specially  to  the  petition.  Many  of  the 
questions  raised  by  demurrer  in  this  case 
were  adjudicated  against  the  plaintiffs  in 
error  in  the  case  of  Lamar  v.  Taylor,  141 
Ga.  227,  80  S.  E.  10S5.  The  grounds  of  de- 
murrer not  so  adjudicated  were  ruled  upon 
adversely  to  them  In  the  case  of  Harris  v. 
Taylor,  97  S.  E.  860,  except  as  hereinafter 
noted. 

In  the  petition  filed  by  the  receivers  It  was 
alleged  that  they  were  appointed  in  the  case 
of  Sc^ofleld  et  al.  v.  Exchange  Bank  of  Macon 
and  others  (Including  named  creditor  and 
the  stockholders  of  the  bank),  commenced  in 
the  superior  court  of  Bibb  county  c  a  July  8, 
1907 ;  that  the  petitioners  in  that  case  alleged 
themselves  to  be  a  majority  of  the  directors 
of  the  bank;  that  the  cause  so  commenced  is 
still  pending;  that  the  petition  in  tiiat  cause, 
of  file  in  said  court,  is  made  a  pavt  of  the 
record  in  this  case;  that  the  presi^nt  peti- 
tion is  auxiliary  to  the  main  cause;  and  that 
petitioners,  under  authority  and  direction  of 
the  court,  since  August  20,  1907,  have  admin- 
istered the  assets  of  the  bank.  The  further 
allegations  of  tlie  petition  are  in  substance 
set  forth  in  the  report  of  the  cases  of  IJamar 
V.  Taylor,  supra,  Turpin  v.  Taylor,  143  Ga* 
224,  84  S.  E.  547,  and  Harris  v.  Taylor,  supra. 
It  appears  from  the  original  petition  in  the 
case  of  Schofield  et  al.  v.  Exchange  Bank  of 
Macon  et  al.,  that  the  plaintiffs  in  that  case 
were  authorlased  by  resolution  of  the  direc- 
tors to  bring  that  action  against  the  Exchange 
Bank,  the  stockholders,  and  the  creditor 
named  as  defendant  therein,  for  the  appoint- 
ment of  receivers,  for  injunction  against 
threatened  suits,  and  for  distribution  of  the 
assets  of  the  bank  to  depositors,  creditors. 


For  other  cmm  mo  same  toplo  and  KHT-NUHBBR  In  aU  Koy-Numbored  Olgeats  and  Indwes 
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and  fltockholders,  according  to  tbeir  respec- 
tive rights  and  priorities,  as  a  necessary 
measure  to  prevent  a  "run"  on  the  bank, 
which  was  alleged  to  be  imminent,  and  the 
consequent  wrecking  of  the  bank,  which  was 
In  fact  solvent,  according  to  the  allegations 
there  made. 

The  fifpeclal  plea,  and  so  much  of  the  de- 
murrer not  heretofore  considered  in  the 
eases  mentioned,  raised  the  contention  that 
the  court  was  without  Jurisdiction  and  au- 
thority to  appoint  receivers  for  the  EiXchange 
Bank  upon  the  petition  of  the  directors 
thereof.  It  was  insisted  that  the  directors 
could  not  legally  Invoke  the  appointment  of 
receivers  to  take  charge  of  and  administer 
the  assets  of  the  bank,  a  solvent  corpora- 
tion; that  the  duty  of  managing  the  affairs 
of  the  bank  devolved  upon  the  directors;  that 
the  appointment  of  receivers  was  null  and 
void;  and  that  the  receivers  had  no  legal 
right  to  administer  the  assets  of  said  bank 
and  to  prosecute  the  present  action.  The 
court  sustained  a  demurrer  to  the  special 
plea,  and  overruled  the  general  and  special 
demurrer  filed  by  the  defendants,  and  they 
excepted. 

[^4]  It  Is  conceded  that  under  the  rule 
of  force  In  this  state  a  corporation  cannot, 
as  plaintiff,  maintain  an  equitable  suit  to 
marshal  its  own  assets,  and  that  the  appoint- 
ment of  receivers  under  such  a  proceeding, 
over  the  objection  of  creditors  or  stock- 
holders, duly  made,  is  error.  Steele  Lum- 
ber Co.  V.  Laurens  Lumber  Co.,  98  Ga.  329, 
24  S.  B.  755;  Gresham  v.  Crossland,  59  Ga. 
270;  Martin  v.  Brown,  129  Ga.  562,  569,  59 
S.  E.  302.  It  is  also  conceded  that  the 
directors  of  a  solvent  bank,  or  a  majority  of 
them,  cannot  have  a  receivership  for  the 
bank  and  Its  assets,  an  injimction  against 
the  creditors  of  the  bank,  and  other  equit- 
able relief,  although  the  action  in  which 
such  relief  is  sought  may  have  been  author- 
ized by  the  directors  and  stockholders  of 
the  bank.  Bank  of  Soperton  v.  Empire  Real- 
ty, etc,  Co.,  142  Ga.  34,  82  S.  B.  464.  But 
where,  as  In  this  case,  the  directors  of  a 
bank,  In  order  to  prevent  a  run  upon  the 
bank  and  to  preserve  Its  assets  for  Its  credi- 
tors and  stockholders  alike,  petition  the 
court  of  equity  for  the  appointment  of  re- 
ceivers, and  the  bank  itself,  Its  stockholders, 
and  creditors  against  whom  injunctive  re- 
lief Is  sought  are  duly  made  parties  to  the 
proceeding,  such  stockholders  will  not  be 
heard  to  question,  by  collateral  attack,  the 
authority  and  Jurisdiction  of  the  court  to 
appoint  the  receivers,  and  to  marshal  and 
distribute  the  assets  of  the  bank. 

[6]  It  will  be  noted  that  the  receivers 
were  appointed  In  1907.  Practically  all  the 
assets  of  the  bank  were  reduced  to  the  pos- 
session of  the  receivers  so  appointed,  and 
by  them  distributed  under  orders  of  tiie  court 
Five  years  thereafter^  the  stockholders,  who. 


fwlth  one  exception,  were  parties  defendant 
in  the  case  In  which  the  receivers  were  ap- 
pointed. Invoked  the  decisions  of  this  court 
cited  above,  and  insisted  that  the  court  was 
without  Jurisdiction  In  the  premises.  The 
proceeding  was  undertaken  primarily  for 
the  benefit  of  the  stockholders.  They  had 
full  notice  and  Imowledge  of  the  appointment 
of  the  receivers,  and  they  cannot  now  be 
heard  to  question  the  Jurisdiction  of  the 
court  when  they  are  called  upon  to  pay  to 
the  receivers,  for  the  benefit  of  d^)ositors, 
the  respective  amounts  for  which  they  are 
liable  under  the  charter.  They  cannot  In 
such  circumstances  accept  the  possible  bene- 
fit of  the  receivership,  and  at  the  same  time 
deny  the  power  and  authority  of  the  court 
to  fully  administer  the  assets  of  the  corpora- 
tion. Including  the  charter  liability  of  the 
stockholders,  for  the  benefit  of  depositors. 
Had  they  Interposed  a  timely  objection  to  the 
appointment  of  the  receivers,  a  different 
question  would  be  presented.  Attention  Is 
also  called  to  the  fact  that  these  receivers, 
after  having  distributed  practically  all  the 
assets  of  the  bank,  made  application  to  the 
court  for  direction  and  authority  with  re- 
spect to  filing  the  present  suit  against  the 
stockholders.  The  petition  was  prepared 
and  presented  to  the  court,  and  in  open  court 
an  order  was  passed  directing  and  authoriz- 
ing the  receivers  to  file  the  same  against  the 
stockholders.  At  the  date  of  this  order  the 
bank  was  admittedly  insolvent;  there  were 
unpaid  depositors;  these  depositors  under 
the  charter  of  the  bank  had  the  right  to  look 
to  the  stockholders  for  the  payment  of  their 
deposits.  Under  Civil  Code,  §  2249,  the  char- 
ter liability  of  the  stockholder  is  expressly 
made  an  asset  of  the  corporation,  to  be  re- 
covered by  the  assignee,  receiver,  or  other 
person  having  the  legal  right  to  enforce  the 
same.  To  the  date  of  the  filing  of  the  suit 
against  the  stockholders,  under  the  order 
thus  granted,  no  question  was  raised  by  any 
creditor  or  stockholder  touching  the  Juris- 
diction of  the  court  of  equity  to  appoint 
receivers  upon  the  application  of  the  bank's 
directors  and  for  the  purposes  hereinbefore 
indicated.  Without  regard  to  the  character 
of  the  attack  upon  the  authority  and  Juris- 
diction of  the  court,  it  must  be  held  that  the 
objection  now  comes  too  late. 

[6]  We  have  said  that  the  stockholders 
here  complaining,  with  possibly  one  exer- 
tion, were  parties  to  the  original  proceeding 
in  Which  the  receivers  were  appointed.  We 
have  thus  conceded  that  one  of  the  stock- 
holders may  not  have  been  served  with  pro- 
cess in  that  suit  The  record  upon  this  ques- 
tion is,  however,  by  no  means  clear.  So  far 
as  appears  from  the  allegations  of  the  plea 
in  abatement,  all  the  complaining  stock- 
holders were  made  parties  in  the  main  case, 
and  were  duly  served  with  process  therein. 
In  the  entire  absence  of  allegation  to  the  con- 
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trary,  we  must  assume  that  all  the  stock- 
bolders  were  parties  and  were  duly  served 
with  process,  or  else  had  actual  notice  of 
the  filing  of  the  suit  by  the  directors  on  be- 
tialf  of  the  stockholders.  We  are  of  the  opin- 
ion that  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  plea  in  abatement,  and 
In  overruling  the  general  and  special  de- 
murrers to  the  petition. 

Judgment  affirmed. 

All  the  Justices  concur. 


<148  Ga.  857) 
KLOPFEB  V.  TAYLOR  et  aL    (No.  1044.) 

<Supreme  Court  of  Georgia.     Feb.  24,  1919.) 

(8yUahu9  by  the  Court,) 

-€k>llPANI0N  Oase. 

This  case  is  ruled,  upon  the  controlling  isr 
cues,  by  the  decision  in  the  cases  of  Bartlett  v. 
Taylor,  98  S.  B.  491,  this  day  decided,  and  But- 
ixiU  V.  Taylor,  148  Ga.  — ,  97  S.  E.  860. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Suit  by  B.  J.  Taylor  and  others,  receivers, 
against  F.  L.  Klopfer.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Hall  &  Grice,  of  Macon,  for  plaintiff  in 
-error. 

Miller  &  Jones  and  Hardeman,  Jones, 
Park  &  Johnson,  all  of  Macon,  for  defend- 
ants in  error. 

BECK,  P.  J.    Judgment  affirmed. 
All  the  Justices  concur. 


.<148  Ga.  817) 

ROWE  et  aL  v.  GASKINS. 

GASKINS  V.  ROWE  et  aL 

(Nos.  999,  1000.) 

•(Supreme  Court  of  Georgia.    Feb.  14,  1919.) 

(Byllahua  hy  the  Court,) 
ESXECXJTOBS    AND    Administbatobs    ^=»388(5) 

—Vendor   and    Pubchaseb   ^=::»235— Bona 
Fide   Ptjrchaseb— Payment  of  Pubchasb 
Pbicb— Evidence. 
It  is  well  settled  that  the  actual  payment, 
before  notice,  of  the  purchase  price,  is  essen- 
tial to  the  maintenance  of  the  claim  that  one 
is  a  bona  fide  purchaser  of  property  for  value 
and  without  notice;  and,  applying  that  rule  to 
the  present  case,  as  it  should  be  under  the  evi- 
dence, the  verdict  directed  by  the  court  was  the 
only  one  that  could  have  been  rendered  under 
the  facts  contained  in  the  record,  and  the  court 
-did  not  err  in  so  directing. 


Error  from  Superior  Court,  Berrien  Conn* 
ty;   W.  E.  Thomas,  Judge. 

Suit  by  P.  H.  Gaskins  against  M.  Rowe 
and  another.  Judgment  for  plaintiff,  and 
defendants  except  and  bring  error,  and  plain- 
tiff takes  a  cross-bill  of  exceptions.  Judg- 
ment on  main  bill  of  exceptions  affirmed, 
and  cross-bill  dismissed. 

E.  K.  Wilcox,  of  Valdosta,  and  J.  P. 
Knight,  of  Nashville,  for  plaintifiTs  in  error. 

Quincey  &  Rice,  of  Ocilla,  and  C.  A.  Chris- 
tian, of  Nashville,  for  defendant  in  error. 

BECK,  P.  J.  P.  H.  Gaskins  brought  his 
petition  to  recover  certain  lands  and  have 
certain  deeds  canceled  against  M.  Rowe  and 
against  H.  C.  Reynolds  as  administrator  de 
bonis  non  cum  testamento  annexe  of  the 
estate  of  John  Reynolds.  The  petitioner 
showed,  and  it  was  not  controverted,  that 
John  Reynolds  became  the  owner  of  the  prop- 
erty by  a  grant  from  the  state  of  Georgia, 
and  both  Gaskins  and  Rowe  derived  title 
from  John  Reynolds.  The  petition  shows  a 
deed  from  John  Reynolds,  dated  in  1839,  to 
James  M.  Davison,  and  then  a  series  of  con- 
veyances from  Davison,  finally  vesting  the 
petitioner  with  title.  The  defendants  show 
that  H.  C.  Reynolds  became  administrator 
de  bonis  non  of  the  estate  some  50  or  60 
years  after  the  date  of  the  deed  from  John 
Reynolds  to  Davison,  and  an  administrator's 
deed  from  H.  C.  Reynolds  to  defendant  Rowe. 
The  deed  from  John  Reynolds  to  Davison 
was  never  recorded,  and  Rowe  claims  as  a 
bona  fide  purchaser  without  notice  of  the 
deed  from  John  Reynolds  to  Davison. 

If  Rowe  was  a  bona  fide  purchaser  for 
value  from  H.  C.  Reynolds  without  notice 
of  the  prior  conveyance  of  John  Reynolds, 
H.  C.  Reynolds*  intestate,  or  if  the  evidence 
required  the  submission  to  the  jury  of  the 
question  as  to  whether  he  was  a  bona  fide 
purchaser  for  value,  the  direction  of  a  ver- 
dict was  error.  But  we  are  of  the  opinion 
that  the  uncontroverted  evidence  shows  that 
Rowe  was  not  a  bona  fide  purchaser.  He 
took  the  deed  under  which  he  claims  from 
the  administrator  of  John  Reynolds,  who 
had  been  dead  when  H.  C.  Reynolds  was  ap- 
pointed administrator,  some  60  years  after 
the  death  of  John  Reynolds  and  25  years 
after  the  death  of  the  executor  named  in  the 
will  of  John  Reynolds;  and  while  the  deed 
which  he  took  from  H.  C.  Reynolds  recited 
a  consideration  of  $3,000,  as  a  matter  of  fact 
he  paid  in  cash  $5  and  gave  his  note  and  a 
mortgage  on  the  land  for  the  remainder.  In 
the  petition  it  is  charged  that  there  was  an 
understanding  and  an  agreement  between 
Rowe  and  H.  C.  Reynolds,  the  administrator 
de  bonis  non,  that  the  remainder  of  the  pur- 
chase money  should  not  be  paid  in  the  event 
the  title  conveyed   to  Gaskins   should   not 
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stand  the  test  of  a  lawsnit.  There  were  one 
or  two  small  payments  made  by  Rowe  after 
the  first  cash  payment  of  $5,  amounting  to 
some  $200.  Rowe  did  not  undertake  to  tes- 
tify in  the  case  to  meet  this  charge,  contain- 
ed in  the  petition,  that  he  was  not  to  pay 
the  balance  of  the  purchase  money  unless 
it  should  appear  in  any  litigation  that  should 
be  instituted  to  recover  the  land  that  he  had 
a  valid  title.  Reynolds,  however,  was  not 
entirely  silent  on  this  question.  He  testi- 
fied on  the  trial,  in  part,  as  follows: 

"Mr.  Rowe  has  not  paid  me  anything.  I  have 
never  received  anytiiing  for  the  lot  of  land; 
as  far  as  the  money  transaction's  concerned,  I 
know  nothing  about  what  agreement  was  made, 
and  could  not  refer  to  it  intelligently.  The  mat- 
ter was  referred  to  Mr.  Davison.  He  knew  bet- 
ter than  I  do.  I  believe  I  had  a  letter  from  Mr. 
Rowe.  I  turned  the  letter  over  to  CoL  Davison. 
I  corresponded  with  no  one.  I  supposed  Rowe 
was  to  pay  for  it;  that  was  left  up  to  my  at- 
torney. There  was  no  understanding  whatever 
on  Rowe's  part,  but  my  understanding  was  that, 
if  there  was  a  lawsuit,  and  it  was  won,  it  Would 
help  me;  if  not,  I  would  not  be.  About  the 
other  transaction  I  was  ignorant.  I  understood 
that  I  would  get  something  out  of  it,  if  it  was 
won. 


»f 


In  view  of  such  testimony,  coming  from 
the  grantor  in  the  deed  to  Rowe,  the  charge 
made  in  the  petition,  and  the  silence  of  Rowe 
at  the  trial,  we  think  the  court  was  authorize 
ed  to  assume  as  uncontroverted  that  there 
was  an  understanding  between  Rowe  and  the 
administrator  that  the  place  should  not  be 
paid  for,  if  it  should  appear  on  the  trial  of 
any  action  brought  to  recover  the  land  that 
Rowe  did  not  have  a  valid  title.  Whether 
such  agreement  on  the  part  of  such  adminis- 
trator could  have  been  set  up  as  a  defense 
by  Rowe  need  not  be  decided.  In  the  case 
of  Colquitt  V.  Thomas,  8  Ga.  253,  278,  it  was 
said: 

"When  a  purchaser  goes  into  equity  for  re- 
lief against  a  prior  incumbrance,  upon  the 
ground  that  he  is  a  bona  fide  purchaser  without 
notice,  he  will  not  be  relieved,  if  he  has  notice 
before  he  pays  all  the  purchase  money,  although 
he  has  paid  a  part.  The  rule  in  such  a  case, 
goes  thus  far,  to  wit:  Notice  before  actual  pay* 
ment  of  all  the  purchase  money,  although  it  be 
secured,  and  the  conveyance  actually  executed, 
or  before  the  execution  of  the  conveyance,  not- 
withstanding the  money  be  actually  paid,  is 
equivalent  to  notice  before  the  contract" 

In  the  case  of  Whiddon  v.  Whiddon,  148 
Ga.  255,  96  S.  E.  431,  it  was  said: 

"In  order  to  defeat  the  legal  title  in  the  plain- 
tiffs, it  was  necessary,  under  the  pleadings  in 
this  case,  for  the  defendant  to  show  that  he  was 
a  bona  fide  purchaser  for  value  without  notice ; 
and  where  it  appears  that  he  had  not  paid  the 


consideration,  but  at  most  had  only  paid  a  part 
of  the  consideration,  before  he  received  knowl- 
edge of  the  outstanding  legal  title,  he  could  not 
occupy  the  position  of  an  innocent  purchaser 
for  value,  so  as  to  entirely  defeat  the  outstand- 
ing legal  title.  Whether  under  proper  equitable 
pleadings  he. could  have  secured,  and  have  had 
the  court  to  frame,  a  decree  which  would  have 
protected  his  interest,  and  interest  proportion- 
ate to  the  part  of  the  consideration  which  be 
had  paid,  need  not  be  discussed,  as  he  did  not 
file  equitable  pleadings  seeking  to  have  such  a 
decree  framed  and  granted." 

The  counsel  for  the  plaintiff  in  error  insist 
that  this  rule,  which  deprives  the  subsequent 
purchaser  of  the  position  of  a  bona  fide  pur- 
chaser for  value  and  without  notice,  where  a 
prior  purchaser   had   failed   to   record    his 
deed,  or  did  not  record  it  for  any  reason,  is 
not  applicable  to  cases  of  sales  by  .adminis- 
trators, and  they  base  this  contention  upon 
the  ground  that  the  doctrine  of  caveat  emptor 
applies  in  administrators'  sales,  and  that  a 
purchaser  with  deferred  payments  of  prop- 
erty at  an   administrator's   sale  would    be 
compelled  to  comply  with  his  contract  of  pur- 
chase.   Without  deciding  whether,  as  a  gen- 
eral rule,  the  doctrine  that  one  who  has  not 
paid  the  purchase  money  for  land  does  not 
occupy  the  position  of  a  bona  fide  purchaser 
is   applicable  to    administrators'    sales,    we 
think  the  doctrine  is  applicable  to  a  sale 
made  under  the  circumstances  shown  here, 
as  against  Rowe  and  the  administrator;   for 
Rowe,  the  court  was  authorized  to  hold,  had 
taken  a  deed  with  the  understanding  that  he 
would   not   pay   the  purchase  money  if   it 
should  appear  that  he  did  not  get  a  good 
title.    Under  the  uncontroverted  facts  shown 
in  this  record,  we  think  the  rule  applies  with 
all  its  force.    As  laying  down  the  doctrine 
that  the  purchase  money  for  land  must  be 
actually  paid  before  notice,  where  one  seeks 
to  set  up  and  maintain  the  character  o^  a 
bona  fide  purchaser,  see  Jewett  v.  Palmor, 
7  Johns.  Ch.  (N.  Y.)  05, 11  Am.  Dec.  401 ;  B«ir- 
ney  v.  McCarty,  15  Iowa,  510,  83  Am.  Pea 
429;  Trice  v.  Comstock,  57  C.  O.  A.  647,  121 
Fed.  620,  (6)  61  L.  R.  A.  176;  Davis  v.  Wprd, 
109  Cal.  186,  41  Pac.  1010,  50  Am,  St.  P«jp. 
29 ;   Macauley  v.  Smith,  132  N.  Y.  524,  3rv  N. 
B.  998;    Bell  v.  Pleasant,  145  Gal.  410    78 
Pac.  957,   104  Am.   St.   Rep.   61;    Boon^   v. 
ChUes,  10  Pet  179,  9  L.  Ed.  389;    8  Wi»«h- 
bum  on  Real  Property,  |  2200.     It  foll'»w8 
from  what  has  been  said  that  the  judgip««nt 
refusing  a  new  trial  should  be  afl9rmed ;  and 
the   Judgment  of   the    court   below  ha^ng 
been  affirmed  on  the  main  bill  of  excepti'^ns, 
the  cross-bill  of  exceptions  is  dismisses' 

Judgment  on  main  bill  of  exceptions  <if- 
firmed;  cross-bill  dismissed. 

All  the  Justices  amcur. 
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(14*   Ca.  828) 

EISFBLDT  ▼.  dTT  OP  ATLANTA  et  «L 

(No.  780.) 

(SupMxoe  Court  of  Georgia.     Feb.  24,  1919.) 
( Syllabus   by   the  Court.) 

1.   INNKEEPEBS     ^=»4— ROOMINO     HOUSB— LI- 
CENSE FROM  MUNICIFALITT. 

The  business  of  keeping  a  rooming  house  is 
one  80  far  affecting  the  public  health,  morals,  or 
welfare  that  it  is  competent  for  municipal  au- 
thorities to  require  persons  conducting  such  a 
business  to  obtain  a  license,  where  the  Legisla- 
ture in  the  exercise  of  the  police  power  has  con- 
ferred upon  the  municipality  the  necessary  au- 
thority to  pass  ordinances  upon  tiiiis  question. 

2.  INJT7WCTI0N     ^s»127~ByiDENCE— Refusal 
TO  Grant  Lzcensb. 

The  evidence  objected  to  in  this  case  tended 
to  illustrate  material  issues  involved,  and  the 
court  did  not  err  in  overruling  the  objections. 

3.  Refusal  of  Injunction. 

There  was  no  abuse  of  discretion  in  refusing 
an  injunction. 

Error  from  Superior  Oonrt,  Pulton  County; 
J.  T.  Pendleton,  Judge. 

Action  for  injunction  by  Mrs.  Julia  Ms- 
feldt  against  the  City  of  Atlanta  and  others. 
Judgment  for  defendants  refusing  an  injunc- 
tion, and  plaintiff  brings  error.    Affirmed. 

J.  H.  Leavitt,  Richard  B.  Russell,  and 
Holbrook  &  Corbett,  all  of  Atlanta,  for  plain- 
tiff in  error. 

J.  L.  Mayson  and  S.  D.  Hewlett,  both  of 
Atlanta,  for  defendants  in  error. 

BB)CK,  P.  J.  Mrs.  Julia  Eisfeldt  lUed 
her  petition  against  the  city  of  Atlanta  and 
the  chief  of  police  of  that  dty,  alleging  as 
follows:  She  Is  a  resident,  and  conducts  a 
roomtnic  house  located  at  135  Ivy  street  in 
that  dty.  She  holds  the  premises  thus  desig- 
nated under  a  lease  for  a  term  of  years,  and 
pays  an  annual  rental  of  $1,380.  She  has 
spent  a  large  sum  in  putting  the  premises  in 
habitable  condition  and  In  famishing  the 
house,  her  savings  for  many  years  being  in- 
vested therein;  and  she  is  unable  to  make  a 
llvelUiood  by  any  other  business.  She  made 
application  to  the  mayor  and  council  of  the 
dty  for  permit  to  conduct  a  rooming  house, 
whicSi  was  referred  to  the  police  committee. 
Under  ordinances  of  the  dty  it  is  the  duty 
of  that  committee  to  meet  in  the  dty  hall  on 
Thursday  immediately  before  the  regular 
meeting  of  the  coundl,  for  the  purpose  of 
passing  on  sudi  applications  as  are  referred 
to  it.  On  Thursday,  September  13,  1917,  the 
day  upon  which  it  was  to  meet,  according  to 
the  ordinances  of  the  dty,  the  committee 
did  not  meet,  and,  although  petitioner's 
attorney  was  present  in  the  dty  hall  and  in 


the  room  where  said  committee  was  to  meet, 
she  was  not  given  an  opportunity  to  present 
her  application  in  person,  or  for  a  hearing  in 
her  behalf  by  said  committee.  At  the  regular 
meeting  of  the  dty  council  on  September  17, 
1917,  J.  Lee  Barnes,  chairman  of  the  police 
committee,  stated  in  open  meeting  of  the 
coundl  that  the  committee  did  not  meet  as 
required  by  law;  and  eadi  member  of  the 
committee  signed  an  adverse  report  on  peti- 
tioner's application  during  the  session  of 
the  said  council  on  that  date,  and  she  was 
denied  a  permit  to  conduct  the  rooming  house. 
At  the  time  of  making  the  application  she 
tendered  to  the  dty  derk  $25,  the  fee  for  a  li- 
cense to  conduct  a  rooming  house,  but  it  was 
refused.  On  September  18,  1917,  she  again 
made  application  for  a  permit  to  conduct 
a  rooming  house  at  135  Ivy  street,  and  again 
tendered  to  the  dty  derk  $25,  the  lldense  fee 
required,  and  It  was  refused.  She  makes  a 
continuous  tender  of  the  fee;  she  Is  willing 
at  all  times  to  comply  with  the  laws  and  or- 
dinances of  the  dty  of  Atlanta,  and  Is  now 
ready  to  pay  the  license  fee  required  by  the 
dty  for  permission  to  conduct  the  rooming 
house.  On  August  13,  1917,  she  was  served 
with  a  summons  to  appear  in  the  recorder's 
court  in  the  dty  of  Atlanta  on  the  next  day, 
tx)  answer  the  charge  of  keeping  and  main- 
taining a  rooming  house  without  a  permit. 
At  that  time  her  application  was  pending  be- 
fore the  dty  coundl;  and  on  September  5, 
1917,  when  the  case  came  on  to  be  heard, 
the  charge  against  her  was  dismissed.  From 
time  to  time  the  members  of  the  police  d^art- 
ment  have  Invaded  her  home  and  premises 
at  135  Ivy  street,  without  a  warrant  and 
without  any  reasonable  cause  therefor,  and 
that  the  diief  of  poUce  is  continually  threat- 
ening to  arrest  her  fOr  conducting  the  room- 
ing house.  To  deny  her  t3ie  right  to  conduct 
the  rooming  house  would  cause  her  great 
and  Irreparable  damage  and  loss  of  the 
money  she  has  invested;  and  unless  the  acts 
and  conduct  of  the  defendants  be  restrained, 
they  will  deprive  her  of  her  property  with- 
out due  process  of  law,  and  deny  to  her  the 
equal  protection  of  the  laws.  Waiving  dis- 
covery, she  prays  that  the  dty  and  the  chief 
of  police,  as  wdl  as  their  subordinates,  be 
enjoined  and  restrained  from  interfering 
with  or  disturbing  her  In  the  peaceful  main- 
tenance of  the  rooming  house,  and  from  going 
in  or  about  said  premises  without  a  warrant 
Issued  according  to  law,  and  for  general  re- 
lief. When  the  case  came  on  for  a  hearing 
the  trial  court  refused  the  injunction. 

[1]  1.  We  are  of  the  opinion  that  the  court 
did  not  err  In  refusing  to  grant  the  injunc- 
tion in  this  case.  Evidence  was  Introduced 
tending  to  show  that  the  rooming  house  con- 
duded  by  the  plaintiff  was  of  a  disorderly 
charader,  and  that  she  maintained  It  for 
immoral  purposes.    Numerous  affidavits  were 
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introduced  by  her,  tending  to  show  that  the 
house  conducted  by  her  was  not  a  disorderly 
house,  and  that  it  was  not  conducted  in  such 
a  way  as  to  violate  the  law.  The  evidence 
made  an  issue  of  fact,  and  therefore  an  is- 
sue for  determination  by  the  court  hearing 
the  case,  who  determined  it  adversely  to  the 
plaintiff. 

It  is  cogently  urged  in  the  brief  of  counsel 
for  the  plaintiff  that  operating  a  rooming 
house  is  a  useful,  and  per  se  a  prefectly  law- 
ful, occupation  and  business,  and  that  the 
city  of  Atlanta  has  no  discretion  as  to  grant- 
ing or  refusing  licenses  to  operate  a  useful 
and  per  se  lawful  business.  Among  other 
cases  cited  to  support  this  position  is  that 
of  Peginis  v.  AtlanU,  132  Ga.  302,  63  S.  £3. 
857,  35  L.  B.  A.  (N.  S.)  716.  The  question 
of  revoking  a  license  which  had  been  granted 
the  propiHetor  of  a  restaurant  was  involved 
in  the  Peginis  Case,  and  upon  other  facts 
it  differs  from  the  branch  of  the  instant  case 
now  under  consideration.  Substantially  the 
same  question  as  that  here  involved  was 
decided  in  Cutsinger  v.  Atlanta,  142  Ga«  655, 
83  S.  E.  263,  li.  R.  A.  1915B,  1097,  Ann.  Gas. 
19160,  280,  thus: 

''The  business  of  keeping  a  hotel,  lodging 
house,  or  rooming  house  is  one  so  far  affecting 
the  public  health,  morals,  or  welfare  that  it  is 
competent  for  the  Legislature,  in  the  exercise 
of  the  police  power,  to  authorize  municipal  au- 
thorities to  require  persons  conducting  such  a 
business  to  obtain  a  license." 

The  full  discussion  in  the  Cutsinger  Case 
of  the  question  involved  renders  further  dis- 
cussion  here   unnecessary. 

It  is  also  argued  in  the  brief  that  no  or- 
dinance requiring  one  to  obtain  a  license 
to  maintain  a  rooming  house  was  introduced 
in  evidence;  and  that  for  this  reason  the 
court  erred  in  deciding  adversely  to  the 
plaintiff.  We  do  not  think  there  is  any  merit 
in  this  contention.  It  is  true  that  neither 
the  ordinance  nor  a  duly  certified  copy  there- 
of was  introduced  in  evidence;  and  usually, 
in  order  to  ^ow  the  existence  of  an  ordi- 
nance, it  is  necessary  that  there  should  be 
proof  of  the  same.  This  rule  should  not  be 
applied  with  strictness  in  this  court,  because, 
both  under  the  pleadings  and  the  evidence 
of  the  plaintiff,  while  it  is  not  distinctly 
stated  that  there  was  an  ordinance  requiring 
one  to  obtain  a  license  for  the  purpose  of  con- 
ducting a  rooming  bouse,  the  existence  of 
the  ordinance  is  distinctly  recognized  in  the 
plaintiff's  petition  and  in  certain  parts  of 
the  evidence  introduced  by  her,  and  the  exist- 
ence of  the  ordinance  was  not  contested  on 


the  triaL  It  is  recognized  In  the  petlticm  it- 
self, though  not  plainly  alleged  to  exist,  for 
the  petitioner  does  show  that  she  nucda 
application  to  the  mayor  and  council  of  the 
city  for  a  permit  to  conduct  a  rooming  house, 
"and  that  the  said  permit  was,  in  the  ordi- 
nary course,  referred  to  a  committee  of  coun- 
cil, known  as  the  i>olice  committee."  Asnin, 
it  is  alleged  in  the  petition  that  "under  the 
ordinances  of  the  city  of  Atlanta,  it  is  the 
duty  of  the  said  police  conmiittee  to  meet  in 
the  city  hall  on  the  Thursday  immediately 
before  the  regular  meeting  of  council,  for 
the  purpose  of  passing  on  such  applications 
as  are  referred  to  it"  And  in  more  than  one 
place  it  is  alleged  that  petitioner  "tendered 
to  the  city  derk  of  the  city  of  Atlanta  the 
sum  of  $25,  the  fee  for  a  license  to  conduct 
such  rooming  house."  It  is  nowhere  in  the 
petition  alleged  that  no  such  license  is  re- 
quired by  ordinance,  nor  that  the  ordhiance 
requiring  the  fee  is  invalid. 

We  are  further  of  the  opinion  that  the 
evidence  does  not  show  that  the  ordinance  in 
regard  to  licenses  whidi  are  to  be  secured 
by  those  seeking  to  engage  in  the  business 
of  conducting  rooming  houses  is  being  admin- 
istered in  an  arbitrary  manner.  The  appli- 
cation for  the  license  in  question  is  referred 
to  a  committee  in  due  course,  as  appears  from 
the  petition  Itself;  and  in  the  present  case 
the  chairman  of  the  police  committee,  in. 
his  affidavit,  denies  that  he  had  stated  that 
his  committee  did  not  meet  according  to 
law.  If,  as  a  matter  of  fact,  the  committee 
and  the  chairman  of  the  committee  acted  In- 
an  arbitrary  manner  in  regard  to  the  applica- 
tion of  this  petitioner,  steps  should  have  been 
taken  to  compel  the  committee  to  give  the 
applicant  an  opportunity  of  making  a  show- 
ing, If  any  question  should  arise  as  to  her 
being  a  suitable  person  to  obtain  such  per> 
mit;  but  she  could  not,  because  of  the  fall* 
ure  of  the  committee^  in  the  particular  In- 
stance alleged,  to  have  a  meeting  and  grant 
her  permit,  operate  a  rooming  house,  tor 
which  an  ordinance  required*  her  to  obfjiln 
a  license,  without  becoming  subject  to  the 
penalties  imposed  by  the  ordinance. 

[2,3]  2.  Error  is  assigned  upon  certain 
rulings  in  admitting,  over  objection,  evi- 
dence tending  to  illustrate  the  issue  as  tc 
whether  or  not  the  permit  to  run  the  room- 
ing house  should  have  been  granted  upon 
the  application  of  the  petitioner;  but  we  are 
of  the  opinion  that  this  evidence  was  proper- 
ly admitted. 

Judgment  affirmed. 

All  the  Justices  concor. 
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FRANK  V.  McEACHIN.    <No.  959.) 

(Supreme  Court  of  Georgia.    Feb.  24,  1919.) 

(Syllabus  ly  the  Court.) 

Husband  and  Wife  <S=5>49%(2,6)  185— Sale 

OF  Wife's  Separate  EsTATE^-^UBI8DICTI0N 

OF  Judge  of  Circuit  Court  —  ''Deed  of 

Gift." 
A  contract  by  a  wife  to  sell  her  separate 
estate  to  her  husband  is  void  unless  it  is  al- 
lowed by  order  of  the  superior  court  of  the 
county  of  her  domicile.  The  judge  of  the  su- 
perior court  of  the  county  of  the  wife's  dorni* 
cile  has  no  jurisdiction  to  grant  such  an  order 
in  vacation,  and  a  contract  of  sale  made  in  pur- 
suance of  such  vacation  order  is  void. 

A  wife  may  give  her  separate  estate  to  her 
husband  without  an  order  of  the  superior  court; 
but  such  a  gift  will  not  be  presumed.  To  es- 
tablish it  the  evidence  must  be  dear,  unequivo- 
cal, and  free  from  doubt  that  the  parties  in- 
tended the  transaction  to  be  a  gift. 

Proof  merely  that  an  instrument  purport- 
ing on  its  face  to  be  a  warranty  deed  consum- 
mating a  sale,  for  a  stated  consideration,  by  a 
wife  to  her  husband,  of  land  constituting  her 
separate  estate,  and  made  under  a  vacation  or- 
der of  a  judge  of  the  superior  court,  was  with- 
out consideration^  would  not  convert  it  into  a 
"deed  of  gift/* 

In  this  case  there  was  no  evidence  of  a  dear 
and  unequivocal  character  showing  the  inten- 
tion of  the  parties,  free  from  doubt,  that  the 
transaction  between  the  wife  and  the  husband 
was  a  gift  from  her  to  him  of  the  land  in  con- 
troversy. 

The  action  being  to  recover  land,  and  against 
a  widow,  the  maker  of  an  instrument  as  refer- 
red to  above,  which  was  the  only  title  under 
which  the  plaintiff  daimed,  the  judge,  under 
the  legal  principles  hereinbefore  announced, 
and  on  the  evidence  submitted,  properly  refus- 
ed, on  a  preliminary  hearing,  to  grant  an  in- 
terlocutory, injunction,  and  to  appoint  a  tem- 
porary receiver. 

Error  from  Superior  Court,  Jeff  Davis 
County;  J.  P.  Highsmith,  Judge. 

Action  by  B.  A.  Frank  against  A.  B. 
McEachin  for  an  injunction  and  a  receiver- 
ship. From  a  Judgment  refusing  a  tempo- 
rary injunction,  and  the  appointment  of  a 
receiver,   plaintiff   brings   error.     Affirmed. 

Jno.  C.  Bennett,  of  Hazleburst,  and  C.  H. 
Parker  and  W.  W.  Bennett,  both  of  Baxley, 
for  plaintiff  in  error. 

C.  B.  Conyers,  of  Brunswlch,  and  Jno. 
Rogers,  Jr.,  of  Hazlehurst,  for  defendant  In 
error. 

FISH,  C.  J.  This  is  an  action  brought  by 
Edward  A.  Frank  against  Angel  B.  McEachin 
for  the  recovery  of  several  parcels  of  land, 
and  for  an  injunction  and  a  receivership.  On 
an  interlocutory  hearing  the  plaintiff  sub- 
mitted evidence  in  brief  as  follows:  0)  A 
conveyance  in  the  form  of  warranty  deed 


dated  April  25,  1905,  from  Mrs.  Angel  E. 
McEachin  to  G.  W.  McEachin,  her  husband, 
for  an  expressed  consideration  of  a  stated 
sum  of  money,  the  receipt  of  which  was  ac- 
knowledged in  the  Instrument,  which  con- 
tained a  recital  that  the  land  "is  sold  in  pur- 
suance of  an  order  of  court  and  attached 
hereto  and  made  a  part  of  this  deed,  which 
is  true."  Attached  to  the  instrument  is  a 
petition  to  the  superior  court  of  the  domidle 
of  Mrs.  McEachin,  signed  by  an  attorney 
purporting  to  represent  the  petitioner,  and 
praying  for  an  order  allowing  petitioner  to 
sell  the  land  described  in  the  deed  to  which 
the  petition  is  attached  for  the  considera- 
tion therein  named.  On  April  24,  1905, 
"at  chambers,"  the  Judge  ordered  that  the 
petitioner  be  "allowed  to  sell  the  land  de- 
scribed In  her  petition,  for  the  consideration 
named,  to  her  husband,  G.  W.  McEachin," 
and  that  the  petition  and  order  be  recorded 
with  the  deed.  (2)  A  security  deed  dated 
January  12,  1912,  from  G.  W.  McEachin  to 
the  Union  Savings  Bank  of  Richmond  coun- 
ty, Ga.,  executed  to  secure  a  loan  from  the 
bank  to  the  grantor,  with  a  power  of  sale 
to  the  grantee  if  the  note  for  the  loan  should 
not  be  paid.  (3)  A  written  transfer  of  the 
security  deed,  February  13, 1912,  by  the  bank 
to  George  J.  Babson,  with  all  the  rights  of 
the  bank  under  the  security  deed.  (4)  A  deed 
dated  February  5,  1918,  from  Babson  to 
fVank,  the  plaintiff,  made  in  accordance  with 
a  sale  of  the  land  under  the  power  in  the 
security  deed.  (5)  Certain  allegations  made 
In  a  petition  of  Mrs.  Angel  B.  McEachin 
against  Babson  et  al.,  brought  on  May  1, 
1915,  to  the  effect  that  she  was  compelled 
and  coerced  by  her  husband  to  execute  the 
deed  from  her  to  him,  dated  April  25,  1905, 
and  that  such  deed  was  without  any  consid- 
eration of  any  sort  paid  or  promised  to  be 
paid  by  him  to  her.  (6)  An  allegation  in  a 
petition  brought  by  Mrs.  Angel  B.  McEachin 
against  Wesley  White  et  aL,  on  September 
21,  1914,  as  follows: 

"Petitioner  shows  that  she  holds  said  lands 
under  the  permission  of  her  husband,  G.  W. 
McEachin,  who  is  helpless  from  infirmity,  and 
that  she  made  the  rent  contract  with  the  de- 
fendants; and  that  the  said  Whites,  under  the 
terms  of  said  contract,  are  share  croppers." 

This  allegation  was  verified  by  Mrs.  Mc- 
Eachin. (7)  The  testimony  of  Mrs.  McEach- 
in, given  on  the  trial  of  an  action  brought 
by  her  against  the  Union  Savings  Bank  et  al., 
prior  to  the  institution  of  the  present  suit, 
to  the  effect  that  she  never  employed  the 
attorney  who  prepared  and  presented  the 
petition  to  the  Judge  for  the  sale  of  her  land 
to  her  husband ;  that  she  was  not  acquainted 
with  such  attorney,  and  had  never  seen 
him.  "I  Just  signed  It  [the  deed  from  her 
to  her  husband]  for  nothing,  so  far  as  receiv- 
ing anything  is  concerned.    I  signed  it  because 
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he  told  me  to  sign  It.  No  other  reason 
prompted  me  to  sign  it.  I  signed  it  because 
he  told  me  to.  I  didn't  want  to  sign  it. 
*  *  *  I  was  unwilling  to  sign  it,  and 
didn't  want  to  sign  it;  but  he  told  me  to 
sign  it,  and  I  signed  it." 

The  defendant  testified  to  the  effect  that 
the  land  was  hers ;  that  she  and  her  husband 
moved  upon  it  about  1897  or  1898;  that  she 
lived  on  it  with  her  husband  until  his  death 
in  January,  1915 ;  that  she  had  remained  In 
possession  of  it  as  her  own  property  since 
his  death ;  and  that  the  statement  made  in 
her  case  against  the  Whites  was  written  by 
her  attorney,  and  she  did  not  understand  the 
effect*  thereof. 

The  plaintiff  in  an  action  for  land  must 
prove  title  in  himself.  This  the  plaintiff  in 
the  present  case  undertook  to  do  by  the  ev- 
idence hereinbefore  set  out.  As  wUl  be  seen, 
he  claimed  title  under  the  defendant,  Mrs. 
McEachin,  and  sought  to  prove  that  she  con- 
veyed the  land  in  dispute  to  her  husband; 
that  he  conveyed  to  the  bank  by  the  execution 
of  a  security  deed  to  it;  that  the  bank  trans- 
ferred the  security  deed  and  all  rights  it 
bad  thereunder,  as  well  as  the  note  secured 
thereby,  to  Babson;  and  that  Babson,  in 
accordance  with  the  power  given  in  the  se- 
curity deed,  sold  the  land  and  conveyed  it 
to  the  plaintiff,  Frank.  Civil  Code,  i  3009, 
provides: 

''No  contract  of  sale  of  a  wife  as  to  her  sep- 
arate estate  with  her  husband  or  her  trustee 
shall  be  valid,  unless  the  same  is  allowed  by 
order  of  the  superior  court  of  the  county  of  her 
domicile.'* 

This  court  has  held  that  the  authority  to 
order  such  sale  is  conferred  on  the  superior 
court,  and  not  upon  the  Judge  of  that  court 
in  vacation,  and  consequently  that  an  or- 
der granted  in  vacation  to  the  wife  to  sell 
her  separate  estate  to  her  husband  is  void. 
Roland  v.  Roland,  131  Ga.  579,  02  S.  B.  1042 
(4).  It  follows  that  the  conveyance  from 
Mrs.  McEachin  to  her  husband  was  void  as 
a  deed  of  "bargain  and  sale,"  the  order  al- 
lowing the  wife  to  execute  it  having  been 
granted  in  vacation.  The  plaintiff  contended 
that,  as  it  appeared  from  the  evidence  that 
such  deed  was  without  any  consideration, 
it  was  valid  as  "a  deed  of  gift,"  and  that  no 
order  of  the  court  was  necessary  to  author^ 
ize  a  wife  to  give  her  separate  estate  to  her 
husband.  "A  wife  may  give  property  to  her 
husband,  but  a  gift  will  not  be  presumed. 
The  evidence  to  support  it  must  be  clear  and 
unequivocal,  and  the  intention  of  the  parties 
must  be  free  from  debt"  Civil  Code,  | 
3010.  Certainly  there  was  no  clear  and  un- 
equivocal evidence  to  support  the  contention 
that  the  deed  from  Mrs.  McEachin  to  her 
husband  indicated  that  the  instrument  show- 
ed that  slie  intended  to  give  the  land  convey- 


ed to  him.  Nor  can  it  be  successfully  urged 
that  there  was  any  evidence  showinsr  that 
to  be  the  intention  of  the  parties,  much  less 
that  such  intention  was  shown  by  the  evi- 
dence to  the  extent  of  being  free  from  doubt. 
The  mere  fact  that  there  was  no  considera- 
tion for  the  execution  of  the  instrument  did 
not  convert  it  from  a  deed  of  "bargain  and 
sale,"  as  it  appeared  on  its  face  to  be»  to  a 
"deed  of  gift"  from  the  wife  to  the  husband. 

As  the  only  title  upon  which  the  plaintiff 
relied  originated  in  the  deed  from  Mrs.  Mc- 
Eachin to  her  husband,  and  as  his  title  nec- 
essarily depended  upon  the  validity  of  that 
conveyance,  and  it  appearing  from  what  we 
have  said  that  that  instrument  was  not 
valid,  either  as  a  "deed  of  bargain  and  sale" 
or  as  a  "deed  of  gift,"  the  plaintiff  utter- 
ly failed  to  show  title  in  himself  to  the 
premises  in  dispute. 

The  judgment  refusing  to  grant  a  tempo- 
rary injunction  and  to  appoint  a  receiver 
indicates  that  his  honor,  the  trial  Judge,  en- 
tertained views  similar  to  those  we  have 
hereinbefore  expressed;  and  we,  therefore, 
hold  that  he  did  not  err  in  rendering  such 
Judgment 

Judgment  affirmed.  AU  the  Justices  con- 
cur. 


(14S  Ga.  847) 

UPMAGO  LUMBER  CO.  v.  MONROE  &  CO. 

(No.  844.) 

(Supreme  Court  of  Greorgia.     Feb.  24,  1919.) 

(Byilabus  by  ih€  Oawri.) 

1.  Injunction  ^=>119— Landloru  and  Tbh- 
ANT  ^=»22(1)  —  Sales  ^=>68  — Breach  of 
CoNTBACT  —  Action   fob    Dauaoes  —  Con  - 

STBUOTION. 

Monroe  &  Co.  entered  into  a  written  con- 
tract with  the  Upmago  Lumber  Company  for 
the  purchase  of  certain  machinery  for  the  equip- 
ment of  a  sawmill  to  be  located  and  operated 
at  a  place  accessible  to  timbered  lands  of  the 
Upmago  Lumber  Company,  and  for  the  advance- 
ment of  pioney  necessary  to  the  installation  of 
the  plant,  agreeing  to  saw  lumber  for  the  Up- 
mago Lumber  Company  at  certain  scales  of 
prices.  After  the  mill  had  been  located  and 
operated  for  more  than  eight  months,  a  third 
person,  who  had  advanced  supplies  to  Monroe 
&  Co.,  foreclosed  his  lien  and  caused  a  levy  to 
be  made  upon  the  sawmill  property.  The  Up- 
mago Lumber  Company  replevied  the  property, 
and  offered  to  turn  it  over  to  Monroe  &  Co., 
and  requested  that  they  continue  operation  of 
the  mill  in  terms  of  the  contract  On  the  con- 
tention that  Monroe  &  Co.  declined  the  offer 
and  voluntarily  surrendered  the  property,  and 
relinquished  all  of  their  rights  therein,  the  Up- 
mago Lumber  Company  took  charge  of  the 
mill  and  operated  it.  Shortly  thereafter  the 
Upmago  Lamber  Company  negotiated  a  sale  to 
another  person;  and  when  the  sale  was  about 
to  be  consummated,  the  members  of  the  firm 


^ssFor  other  cases  see  uanm  topic  and  KEY-NUMBER  fia  all  Kegr-Numbsred  Dlgaata  and  Indeoni 


Ga.) 


UPMAOO  LUMBER  00.  T.  MONROE  A  CO. 


49» 


of  Monroe  &  Co.»  who  had  heen  employed  hy 
the  Upmago  Lumber  Company  to  operate  the 
mUI,  asserted  that  they  were  in  possession  by 
their  own  right,  and  that  the  property  could  not 
be  sold  without  their  consent.  The  Upmago 
Lumber  Company  filed  suit  to  enjoin  Monroe  & 
Co.  from  asserting  any  claim  to  the  property  or 
interfering  with  the  plaintiff's  possession,  and 
to  recover  a  balance  due  on  account  of  moneys 
advanced  to  Monroe  &  Co.  The  defendants 
filed  an  answer,  admitting  that  they,  had  re- 
fused to  continue  to  operate  the  sawmill,  al- 
leging that  this  was  because  the  plaintiff  had 
failed  to  carry  out  its  contract,  and  denying 
that  they  had  yielded  their  rights  to  the  pos- 
session of  the  property  under  the  contract;  and 
answering  further,  by  allege tiona  in  the  nature 
of  a  cross-petition,  among  other  things  they  set 
up  a  demand  for  money  supplied  by  them  that 
went  into  improvement  of  the  property,  and  for 
damages  for  alleged  breach  of  the  contract  upon 
the  part  of  the  plaintiff.  At  an  interlocutory 
hearing  the  judge  granted  a  temporary  injunc- 
tion as  prayed,  on  condition  that  the  plaintiff 
execute  a  bond  conditioned  to  pay  any  judgment 
that  might  be  rendered  in  favor  of  the  defend- 
ants on  their  cross-demand.  By  amendment  to 
the  answer,  filed  after  the  plaintiff  had  given  a 
bond  as  provided  in  the  order  of  the  jadge,  con- 
cluded with  a  prayer  that  the  defendants  have 
judgment  '^against  plaintiff  and  against  the  sure- 
ty on  their  bond  given  in  this  matter/*  for  a 
stated  amount  of  money.  The  plaintiff  filed  a 
demurrer  to  the  original  answer  of  the  defend- 
ants, and  renewed  the  demurrer  to  the  answer 
as  amended.  The  court  overruled  the  demur- 
rer, and  the  plaintiff  filed  exceptions  pendente 
lite.  On  the  final  trial  the  jury  rendered  a 
verdict  in  favor  of  the  grant  of  an  injunction 
as  prayed,  and  awarding  to  the  defendants  a 
stated  sum  on  their  cross-petition.  The  plain- 
tiff made  a  motion  for  new  trial,  which  was 
overruled.  Error  was  assigned  upon  the  excep- 
tions pendente  lite,  and  upon  the  judgment  re- 
fusing a  new  trial. 

The  contract,  so  far  as  material  to  be  stated, 
was  as  follows:  "For  and  in  consideration  here- 
inafter named  the  following  agreement  is  enter- 
ed into:  That  the  party  of  the  first  part  (Hugh 
T.  and  Fuller  Monroe,  trading  as  partners  un- 
der the  firm  name  of  Monroe  &  Co.)  agrees  to 
purchase  a  sawmill  outfit  which  *  *  *  in- 
cludes the  sawmill  and  all  fittings,  two  engines, 
lath  mill,  etc.,  but  no  boiler,  at  the  i^rice  of 
$1,750,  where  it  now  stands.  This  mill  is  to 
be  moved  and  put  up  at  the  company's  siding, 
Fla.,  or  near  there,  which  erection  of  mill 
Hugh  T.  Monroe  will  supervise.  The  Upmago 
Lumber  Company  will  pay  the  expenses  of 
erecting  the  mill  plant,  which  will  be  added  to 
the  purchase  price;  said  Monroe  &  Co.  to  pay 
$1,000  cash  and  for  the  balance  to  execute 
mortgage  on  the  property  and  other  property, 
notes  bearing  interest  at  8  per  cent,  being  $150 
per  month  notes.  Upmago  Lumber  Company 
agrees  to  furnish  one  150  H.  P.  boiler  and  big 
surfacer  machine,  the  boiler  being  at  Cfaeraw  at 
present,  and  the  Upmago  Lumber  Company  will 
pay  the  expense  of  erecting  the  big  machine  at 
the  plant  in  Florida.  And  the  said  Monroe  & 
Co.  hereby  agree  to  operate  the  sawmill  and  saw 
lumber,  cutting  the  timber  economically  and 
loading  it  on  cars  of  the  railroad  company  that 


!  the  proposed  tramroad  connects  with,  at  the  fol- 
lowing prices:  [Follows  a  schedule  of  prices.] 
The  timber  that  Monroe  &  Co.  agree  to  cut 
under  this  contract  is  all  the  timber  that  the 
Upmago  Lumber  Company  now  owns,  or  may 
hereafter  purchase  within  one  and  one  quarter 
miles  of  the  A.  C.  L.  R.  R.,  or  the  Fla.  Cen- 
tral Road,  within  ten  miles  of  the  mill.  •  *  * 
Also  the  timber  Upmago  Lumber  Company  now 
owns  or  may  own  within  one  and  one  quarter 
miles  of  proposed  tramroad  running  west  from 
the  railroad  eleven  miles,  or  all  east  of  the 
Beachton  and  Amonia  road.  Said  Monroe  & 
Co.  are  to  stand  any  rejections  of  lumber  they 
ship,  including  freight,  which  is  not  in  accord- 
ance with  orders  furnished  them;  they  also 
agree  to  operate  the  sizing  machine  (the  machine 
being  owned  by  the  Upmago  Lumber  Company, 
the  boiler  also  being  owned  by  the  Upmago  Lum- 
ber Company).  Monroe  &  Co.  *  •  *  hereby 
release  from  the  Upmago  Lumber  Company  the 
tramroad  mentioned  above,  a  locomotive  and 
cars  to  do  their  logging  with.  ^  ^  f  It  is 
understood  and  agreed  that  said  Monroe  &  Co. 
are  to  keep  the  planing  machine,  locomotive  and 
cars  and  boiler,  and  tramroad  in  repair,  and  to 
return  same  after  the  expiration  of  this  contract 
in  good  running  order  except  ordinary  wear  and 
tear.  In  case  either  boiler,  that  is,  locomotive 
or  sawmill  boiler,  give  out,  become  useless,  when 
same  is  not  the  fault  of  Monroe  &  Co.,  Upmago 
Lumber  Company  will  replace  same.  *  *  ♦ 
In  the  event  that  said  Monroe  &  Co.  cannot 
or  do  not  comply  with  the  terms  of  this  agree- 
ment, unless  it  is  caused  by  an  act  of  provi- 
dence, the  Upmago  Lumber  CJompany,  on  three 
days'  written  notice,  may  take  charge  of  the 
operations  and  conduct  the  same;  the  intent  of 
this  clause  being  to  prevent  the  operations  be- 
ing tied  up  indefinitely  by  sickness,  death,  or 
financial  troubles.  The  Upmago  Lumber  (Com- 
pany is  to  build  the  main  line  of  the  tramroad 
out  as  far  as  necessary  to  handle  the  timber  that 
the  Upmago  Lumber  Company  now  owns.  In 
the  event  that  it  is  desirable  to  build  spur 
tracks  from  the  tramroad,  Monroe  &  Co.  are 
to  build  same,  Upmago  furnishing  only  the  rail, 
spikes,  frogs,  switches,  etc.  It  is  understood 
and  agreed  that  the  timber  cut  by  Monroe  & 
O).  shall  be  cleaned  up  to  all  trees  12"  in  di- 
ameter at  the  stump,  IS"  from  the  ground,  and 
all  laps  that  will  make  a  6x6^12'  or  over." 
Held: 

1.  The  defendants*  answer  in  the  nature  of  a 
cross-petition  as  finally  amended,  is  to  be  con- 
strued as  setting  up  a  demand  for  damages 
on  account  of  the  breach  of  the  contract,  and 
not  a  suit  for  the  recovery  of  the  property. 
The  contract  contemplates  a  sale  of  the  sawmill 
outfit,  except  specified  parts  of  the  machinery  to 
be  used  therein,  and  a  lease  of  the  tramroad 
and  its  equipment. 

2.  Damages   ^=»40(2)  —  Suit  bt  Lessee   ov 

T&AMBOAD— REMOTEKESS. 

Where  the  lessor  in  pursuance  of  the  con- 
tract furnished  a  tramroad,  engine,  locomotive, 
and  ears,  and  the  lessees  accepted  and  used  them 
in  their  business,  a  claim  for  damages  by  tiie 
lessees,  based  upon  the  alleged  defective  condi- 
tion of  the  road  and  Its  equipment,  for  alleged 
profits  which  the  lessees  would  have  earned  in 
operating  the  mill  if  the  tramroad  and  equip- 
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ment  had  been  in  good  condition,  was  too  re- 
mote and  speculative  to  be  the  basis  for  recov- 
ery. Civ.  Code  1910.  §  4394;  Wiliingham  v. 
Hooven,  74  Ga.  234  (3),  58  Am.  Rep.  435. 

3.  Damages  ^=»117— Bbeach  of  Contraciv- 
Melasuee. 

Treating  the  cross-demand  as  for  a  breach 
of  the  contract,  the  measure  of  damages  for  the 
alleged  breach  in  taking  so  much  of  the  saw- 
mill outfit  as  was  owned  by  the  defendants 
should  be  upon  the  basis  of  the  fair  market 
value  of  that  property  at  the  date  it  was  taken, 
and  not  for  any  amount  of  money  that  may  have 
been  advanced  by  Monroe  &  Co.  for  the  equip- 
ment, maintenance,  or  improvement  of  the  prop- 
erty. Demands  of  the  character  last  mentioned 
were  set  up  in  the  answer,  and  the  judge  er- 
roneously instructed  the  jury  in  regard  to  con- 
sidering this  in  determining  the  amount  of  dam* 
ages  recoverable  by  the  d^endant.  The  meas- 
ure of  damages  applicable  as  above  stated  would 
also  apply  to  the  value  of  buildings  and  other 
appurtenances  erected  by  the  defendants  as  a 
part  of  the  sawmill  outfit. 

4.  ASSIGZnCENTS  OF  Ebrob. 

The  foregoing  rulings  dispose  of  the  con- 
trolling questions  so  far  as  properly  made ;  and 
it  is  unnecessary  to  pass  upon  any  other  assign- 
ment of  error  presented  by  the  record. 

Error  from  Superior  Court,  Thomas  Coun- 
ty ;  W.  E.  Thomas,  Judge. 

Suit  for  Injunction  by  the  Upmago  Lumber 
Company  against  Monroe  &  Co.,  with  crossj- 
petltlon  by  defendant.  Temporary  injunc- 
tion granted  on  condition,  demurrer  to  an- 
swer overruled,  verdict  for  plaintiff,  award- 
ing defendants  a  certain  sum  on  a  cross-peti- 
tion, motion  for  new  trial  overruled,  and 
plaintiff  excepts  and  brings  error.    Reversed. 

John  P.  Knight,  of  Nashville,  and  Clif- 
ford E.  Hay,  of  Thomasville,  for  plaintiff  in 
error. 

Merrill  &  Grantham,  of  Thomasville,  for 
defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  dis- 
qualified. 


(148  Ga.  822) 

BARNES  ▼.  WATSON,  Tax  Collector,  et  al. 

(No.  774.) 

(Supreme  Court  of  Georgia.     Feb.  24,  1919.) 

(Syllabus  hy  the  Court.) 

1.  Taxation  €=>611  (6)  — Valuation  — Abbi- 
tration— evidbncb. 
Upon  consideration  of  the  evidence  and  the 
pleadings  it  does  not  appear  that  the  petition- 
er in  this  case  was  denied  the  right  of  arbitra- 
tion upon  the  question  of  the  valuation  of  his 
property,  which  had  been  assessed  by  the  coun- 
ty board  of  tax  assessors  at  a  higher  valuation 


than  that  placed  upon  it  in  the  retam  made  by 
petitioner  to  the  tax  receiver. 

2.  Constitutional  Law  «=»229(3),  284(1)— 
Taxation  ^=5>452  —  Dxtb  Pbogess  —  Equal 
Pbotection  07  thb  Laws. 

The  sixth  section  of  the  act  of  August  14, 
1913  (Acts  1913,  p.  127),  relative  to  the  duties 
of  county  boards  of  tax  assessors  created  by 
that  act,  and  providing  for  notice  to  any  tax- 
payer whose  returns  have  been  increased,  and 
for  arbitration  in  case  of  dissatisfaction  of  a 
taxpayer  with  the  action  of  the  board,  and  for 
a  decision  by  a  majority  of  the  arbitrators  fix- 
ing the  final  assessment  of  the  property,  except 
so  far  as  the  same  may  be  affected  by  tiie  find- 
ing of  the  state  tax  commissioner,  is  not  repug- 
nant to  the  due  process  clause  of  the  (Constitu- 
tion of  the  United  States,  as  contained  in  the 
Fourteenth  Amendment;  nor  is  it  obnoxious  to 
the  due  process  clause  of  the  Ccmstitution  of 
the  state  of  Georgia;  nor  does  it  deprive  the 
taxpayer  of  the  equal  protection  of  the  laws. 

(a)  Questions  raised  as  to  the  constitutional- 
ity of  those  portions  of  the  act,  which  relato 
to  and  define  the  powers  and  duties  of  the  state 
tax  commissioner,  are  not  determined,  as  they 
are  not  involved  under  the  facts  of  this  case. 

(b)  Upon  review  of  the  decision  of  Vestel  v. 
Edwards,  143  Ga.  368,  85  S.  E.  187,  the  re- 
quest that  it  be  overruled  is  denied. 

3.  Taxation  ^=»40(6)—Unifobmitt— Consti- 
tutionality OF  Statute. 

The  tax  equalization  law  is  not  unconstitu- 
tional on  the  ground  that  it  is  in  conflict  with 
article  7,  §  2,  par.  1,  of  the  Constitution  of 
Georgia  (Civ.  Code  1910,  §  6563),  which  de- 
clared that  all  taxation  shall  be  uniform  upon 
the  same  class  of  subjects,  etc. 

4.  Taxation  ^=»312~ Appointment  of  Asses- 
sobs— "County  Officees"— Election. 

That  part  of  the  act  which  provides  for  the 
appointment  of  county  boards  of  tax  assessors 
is  not  unconstitutional  on  the  ground  that  it  is 
in  conflict  with  article  11,  §  2,  par.  1,  of  the 
Constitution  of  Georgia  (Civ.  Code  1910,  §  6599). 
which  declares  that  county  officers  shall  be  elect- 
ed by  the  qualified  voters  of  their  respective 
counties.  The  members  of  the  board  are  not 
"county  officers,"  within  the  meaning  of  that 
expression,  as  used  in  the  section  of  the  Con- 
btitution  last  referred  to. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  County 
Officer.] 

5.  Taxation  «=»312— Appointment  of  Coun- 
ty BoABD  of  Tax  Assessobs— Validity. 

The  appointment  of  the  board  of  tax  as- 
sessors of  McDuffie  county  by  the  ordinary  was 
legal  and  proper  under  the  law. 

Error  from  Superior  Court,  McDuffie  Coun- 
ty;   H.  G.  Hammond,  Judge. 

Suit  for  Injunction  by  J.  M.  Barnes  against 
W.  A.  Watson,  Tax  Collector,  and  H.  T. 
Clary,  Sheriff.  Interlocutory  injunction  re- 
fused, and  plaintiff  excepts  and  brings  error. 
Afllrmed. 
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J.  Glenn  Stovall  and  J.  B.  Burnside,  both  of 
Thomson,  for  plaintiff  in  error. 

Clifford  Walker,  Atty.  Gen.,  Jno.  O.  Hart, 
of  Atlanta,  John  T.  West,  of  Thomson,  and 
H.  J.  Fullbright,  of  Waynesboro,  for  defend- 
ants in  error. 

BECK,  P.  J.  John  M.  Barnes  brought  his 
petition  against  W.  A.  Watson,  tax  collector, 
and  H.  T.  Clary,  sheriff,  seeking  to  enjoin 
the  collection  of  a  tax  £L  fa.  issued  against 
him  for  state  and  county  taxes  for  the  year 
1915.  In  the  petition  it  is  alleged  as  follows : 
On  May  4,  1915,  petitioner  returned  his  prop- 
erty for  taxation  for  that  year  at  a  stated 
valuation.  This  return  was  regularly  made 
pursuant  to  law,  and  was  delivered  to  the  tax 
receiver  of  the  county,  who  delivered  it  ap- 
proved to  the  board  of  tax  assessors  of  the 
county;  and  the  board  increased  the  valua- 
tion given  in  his  return,  and  assessed  his 
property  for  taxation  at  the  increased  valua- 
tion. Within  ten  days  from  the  date  on 
which  he  was  served  with  notice  of  the  in- 
crease, being  dissatisfied  with  the  action  of  the 
board,  he  filed  his  protest  and  demanded  an 
arbitration,  as  provided  by  the  act  approved 
August  14,  1913  (Acts  1913,  p.  123),  entitled 
•*An  act  to  regulate  the  return  and  assess- 
ment of  property  for  taxation  in  this  state," 
etc.  Subsequently  the  board  notified  him 
of  the  selection  by  them  of  an  arbitrator, 
and  a  time  of  meeting  was  appointed  for  the 
arbitration  within  ten  days  from  the  naming 
of  the  arbitrator  chosen  by  the  board.  At  the 
time  named  the  petitioner  and  his  arbitrator 
were  present  to  proceed  with  the  arbitration, 
but  the  arbitrator  named  by  the  board  would 
not  act,  giving  some  frivolous  excuse  for 
continuing  the  matter,  and  failed  and  refus- 
ed to  act  at  any  time  within  the  ten  days, 
though  petitioner's  arbitrator  stood  ready  to 
proceed  with  the  arbitration  at  any  and  all 
times.  After  the  expiration  of  ten  days  from 
the  date  of  his  selection  the  arbitrator  chos- 
en by  the  board  informed  the  arbitrator  se- 
lected by  the  petitioner  that  the  time  allowed 
by  law  for  arbitration  had  expired,  and  he 
declined  to  arbitrate  the  matter,  for  that 
reason ;  and  so  no  arbitration  was  had,  and 
petitioner  was  denied  the  right  thereof 
through  no  fault  of  himself  or  of  the  arbi- 
trator selected  by  him.  It  is  charged  that 
the  assessment  made  by  the  board  of  tax 
assessors  was  null  and  void  on  account  of  de- 
nial to  petitioner  of  the  right  of  arbitration; 
that  the  assessment  was  illegal  and  void,  for 
the  reason  there  is  a  board  of  commissioners 
of  roads  and  revenues  in  McDuffie  county, 
who  are  the  legal  advisers  of  the  ordinary, 
and  the  ordinary  appointed  the  members  of 
the  board  of  tax  assessors  without  the  advice 
of  the  board  of  county  commissioners;  that 
the  act  of  August  14,  1913,  is  void  for  rea- 
sons stated,  because  it  conflicts  with  specified 
portions  of  the  state  and  federal  Constitu- 


tions (see  headnotes).  The  petitioner  tender- 
ed the  tax  due  according  to  the  valuation  of 
the  property  made  in  his  return,  but  the  tax 
collector  refused  to  receive  this,  and  issued 
fl.  fa.  based  upon  the  increased  valuation. 

At  the  hearing,  after  evidence  was  sub- 
mitted, the  court  refused  an  interlocutory  in- 
junction, and  the  petitioner  excepted. 

[1]  1.  The  court  below  did  not  err  in  ad- 
Judging  adversely  to  petitioner  upon  the  is- 
sue presented  by  his  allegations  that  he  had 
been  denied  the  right  of  arbitration  so  as  to 
contest  the  increased  valuation  made  by  the 
board  of  tax  assessors.  The  board  appointed 
an  arbitrator,  and  the  taxpayer  appointed 
one.  These  two  arbitrators  could  not  agree 
on  the  valuation ;  and  the  court  was  author- 
ized to  find  from  the  evidence  that  the  arbi- 
trator named  by  the  petitioner  capriciously 
refused  to  agree  on  an  umpire,  and  it  does 
not  appear  that  any  effort  was  made  by  peti- 
tioner to  avail  himself  of  the  remedy  pro- 
vided by  law,  whereby  the  ordinary  or  the 
county  commissioners,  as  the  case  may  be, 
can  appoint  an  umpire  in  case  of  disagree- 
ment of  the  arbitrators,  thereby  securing  a 
hearing  without  delay.  This  question  was 
ruled  on  in  the  case  of  Vestel  v.  Edwards, 
143  Ga.  368,  85  S.  E.  187. 

[2]  2.  In  Vestel  v.  Bid  wards,  supra,  it  was 
held: 


<» 


An  act  of  the  Legislature,  which  has  for 
its  object  the  equalization  of  taxation  by  means 
of  a  just  and  fair  assessment  of  property  re- 
turned for  taxation,  and  which  provides  for 
notice  to  any  taxpayer  whose  returns  have  been 
increased,  and  that  if  he  is  dissatisfied  with  the 
action  of  the  county  board  of  tax  assessors  in 
assessing  the  value  of  his  property  for  taxa- 
tion he  may  demand  an  arbitration  of  the  ques- 
tion of  the  valuation  of  the  property  returned 
for  taxation,  and  which  provides  that  in  case 
of  disagreement  as  to  the  selection  of  an  um- 
pire the  ordinary  or  the  county  commissioners, 
as  the  case  may  be,  shall  appoint  one,  and  the 
arbitrators  shall  render  their  decision  within 
ten  days  from  the  date  of  the  naming  of  the 
arbitrator  by  the  board,  is  not  repugnant  to  the 
due  process  dause  of  the  Constitution  of  the 
United  States  as  contained  in  the  Fourteenth 
Amendment,  (a)  Nor  is  it  obnoxious  to  the 
due  process  clause  of  the  Constitution  of  the 
state  of  Georgia,  (b)  Nor  does  it  deprive  the 
taxpayer  of  the  equal  protection  of  the  laws. 


»» 


The  decision  in  the  Vestel  Case  is  control- 
ling upon  the  contention  made  by  the  petition- 
er that  the  tax  equalization  act  is  unconsti- 
tutional, in  that  it  provides  for  arbitration 
in  case  the  taxpayer  is  dissatisfied  with 
the  assessment  of  the  value  of  his  property 
by  the  board  of  tax  assessors,  and  prohibits 
any  right  of  appeal  from  the  finding  of  the 
arbitrators,  and  provides  that  if  no  arbitra- 
tion is  had  under  the  provisions  of  the  act 
the  valuation  fixed  by  the  board  shall  be 
binding  and  final.  Substantially  the  same 
contentions  were  made  in  the  case  cited,  and 
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the  decision  thereof  settles  this  part  of  the 
controversy  adversely  to  the  plaintiff. 

The  contention  that  the  tax  equalization 
act  is  unconstitutional  and  void  because  of 
its  provisions  as  to  the  duties  and  powers  of 
the  state  tax  commissioner,  in  that  there  is 
no  provision  for  notice  to  a  taxpayer  in  the 
event  of  an  increase  of'  the  valuation  of 
property  by  order  of  the  commissioner,  or 
by  arbitration  between  the  commissioner  and 
the  county  board  of  tax  assessors,  will  not  be 
determined  in  this  case  for  the  reason  stated 
in  the  Vestel  Case,  where  substantially  the 
same  contention  was  made;  it  being  ruled 
there  that  questions  based  upon  constitution- 
al grounds  which  relate  to  the  duty  of  the 
state  tax  commissioner,  "who,  so  far  as  the 
record  shows,  has  not  exercised  any  of  the 
duties  imposed  upon  him  by  those  sections  of 
the  act,  ♦  ♦  ♦  and  therefore,  whatever" 
might  be  decided  ''relatively  to  that  officer, 
or  his  duties  under  the  act,  would  be  moot" 

And  it  was  added  that  until  that  officer  has 
exercised  the  authority  conferred  upon  him 
by  the  act  to  the  detriment  of  the  plaintiff, 
the  latter  could  not  attack  the  act  with  re- 
spect to  the  authority  conferred  upon  him. 

Upon  review  of  the  case  decision  in  Vestel 
V.  Edwards,  supra,  the  request  that  it  be 
overruled  is  denied.  See  Turner  v.  Wade, 
147  Ga.  666,  95  S.  E.  220. 

[31  3.  The  plaintiff  raises  the  further  con- 
tention that  the  tax  equalization  act  is  un- 
constitutional because  in  conflict  with  article 
7,  §  2,  par.  1,  of  the  Constitution  of  Georgia, 
which  provides  that  all  taxation  shall  be 
uniform.  There  is  no  merit  in  this  conten- 
tion. See  Columbus  So.  Ry.  Co.  v.  Wright, 
89  Ga.  574,  15  S.  E.  293. 

[4]  4.  The  board  of  tax  assessors,  which  is 
to  be  established  in  every  county  is  a  part  of 
the  machinery  created  by  the  legislative  pow- 
er of  the  state  to  equalize  the  burdens  of 
taxation,  and  for  collrcting  the  revenues  due 
the  state  and  the  county;  and  while  it  is 
provided  that  the  members  of  the  board  shall 
be  residents  of  the  county  in  which  they  are 
appointed,  they  are  not  county  officers  in  the 
sense  in  which  that  word  is  used  in  the  Code 
section  providing  that  county  officers  shall 
be  elected  by  the  qualified  voters  of  their 
respective  counties. 

[6]  5.  It  is  further  contended  in  this  case 
that  the  assessment  made  by  the  county  board 
is  void,  because  the  members  of  the  board 
were  appointed  by  the  ordinary  and  not  by 
the  conimissioners  of  roads  and  revenues. 
The  portion  of  the  tax  equalization  law  relat- 
ing to  the  appointment  of  the  county  board 
of  tax  assessors  provides  that  they  shall  be 
appointed  by  the  board  of  county  commission* 
ers ;  and  that  if  there  is  no  board  of  county 
commissioners  in  a  given  county,  the  tax 
assessors  shall  be  appointed  by  the  ordinary 
of  that  county.  By  an  act  of  the  General  As- 
sembly, ^ititled  "An  act  to  create  a  board  of 
commissioners  of  roads  and  revenues  for  the 


county  of  McDuffie,  and  for  other  parposes," 
approved  August  24,  1872  (Acts  1872,  p.  477), 
it  is  provided  that  the  commissioners  elected 
under  the  provisions  thereof  "shall  be  the 
legal  advisers  of  the  ordinary  in  all  matters 
relating  to  the  revenue  and  taxes  for  county 
purposes,  public  bridges,  public  roads,  and 
county  matters  generally;  and  a  majority 
shall  determine  all  questions."  This  is  the 
only  part  of  the  act  of  1872  defining  the  du- 
ties of  the  commissioners  of  McDuffie  coun- 
ty. It  is  provided  in  the  Constitution  of  the 
state  that  the  Legislature  may  define  the 
duties  of  the  board  of  commissioners  for  any 
county,  and  in  the  county  of  McDuffie  It 
would  seem  that  the  commissioners  have  no 
other  duty  than  to  act  in  an  advisory  capac- 
ity. On  the  trial  of  the  case  the  ordinary- 
testified  that  he  "was  ordinary  of  McDuffie 
county,  Ga.,  at  the  time  of  the  appointment 
of  the  board  of  tax  assessors  of  said  county, 
and  as  such  ordinary  he  was  in  absolute  and 
sole  charge  of  the  management  of  county  af- 
fairs; that  he  assessed  the  taxes,  directed 
the  working  of  public  roads,  the  building  and 
repairing  of  public  bridges,  and  had  charge 
of  the  property  of  the  county  generally ;  that 
he  attended  to  all  duties  pertaining  to  the 
office  of  ordinary;  that  his  predecessors  in 
office  haH  had  similar  charge  of  county  af- 
fairs, and  that  the  board  of  roads  and  reve- 
nues as  created  by  the  act  of  August  24, 1872, 
has  never  managed  any  of  the  county  aflTairs 
or  had  direction  in  county  matters,  except 
when  the  ordinary  desired  to  consult  them  in 
merely  an  advisory  capacity;  that  the  vari- 
ous ordinaries  of  said  county  have  always 
managed  county  affairs  without  any  direction 
from  said  board  of  roads  and  revenues,  the 
affairs  having  been  always  absolutely  con- 
trolled as  deemed  best  by  the  ordinary  alone, 
who  was  in  no  wise  bound  by  the  views  of 
said  board  of  roads  and  revenues. 

We  are  of  the  opinion  that  it  is  giving  a 
proper  construction  to  the  provisions  of  the 
act  of  1872,  relating  to  the  commissioners  of 
McDuffie  county,  to  hold  that  the  ordinary 
had  the  power  to  appoint  the  county  board 
of  tax  assessors ;  and  whether  or  not  it  was 
proper  for  him  to  obtain  the  advice  of  the 
county  commissioners,  the  fact  that  he  acted 
without  that  advice  would  not  render  his 
appointment  vain  and  nugatory.  It  seems 
clear  that  where  the  county  has  no  other 
commissioners  than  those  who  can  act  only  in 
an  advisory  capacity  to  the  ordinary*  these 
are  not  sudi  commissioners  ajs  fail  within  the 
meaning  of  that  part  of  the  act  of  August  14, 
1913,  relating  to  the  appointment  of  the  coun- 
ty l)oard  of  tax  assessors.  When  the  Legis- 
lature enacted  the  tax  equalization  law,  and 
provided  therein  that  the  county  board  of 
tax  assessors  should  be  appointed  by  the 
county  board  of  commissioners  in  counties 
where  there  were  commissioners,  it  must 
have  had  in  view  counties  which  had  com- 
missioners with  some  actual  -authority    to 
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transact  tbe  business  of  the  county  and  to 
manage  its  affairs  in  the  ordinary  way  in 
which  it  is  done  by  boards  of  county  com- 
missioners, and  did  not  have  in  view  those 
counties  with  commissioners  vested  merely 
with  the  right  to  advise.  The  expression, 
''and  a  majority  shall  determine  all  qiias- 
tlons/'  which  follows  the  definition  of  the 
powers  conferred  upon  the  commissioners 
of  McDuffie  county,  evidently  means  that  a 
majority  of  those  commissioners  shall  deter- 
'lUine  all  questions  arising  as  to  the  advice 
which  they  shall  give  the  ordinary,  and 
leaves  that  officer  as  the  actual  agent  of  the 
county  in  managing  its  affairs  within  the 
sphere  of  duties  pertaining  to  an  ordinary 
where  there  are  no  commissioners. 

Judgment  affirmed. 

All  the  Justices  concur* 


(148  Oa.  79.4) 
GROOVER  et  al.  v.  WILKES.    (No.  877.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1019.) 

(Bylldbus  hy  the  Court.) 

1.  New  Tbial  €=s>18,  26— Pleading  «=»254— 
Demubber— Absence  of  Pabties. 

Where  a  petition  was  brought  to  recover  a 
described  tract  of  land  and  to  cancel  a  deed 
thereto  which  contained  a  condition  subsequent, 
and  by  amendment  it  was  alleged  that  there  were 
outstanding  a  quitclaim  deed  to  one  of  the  de- 
fendants to  the  action  and  a  deed  from  a  sheriff 
conveying  the  land  in  controversy  to  the  grantor 
in  the  quitclaim  deed,  and  it  was  prayed  that 
the  quitclaim  deed  and  the  sheriff's  deed  be  can- 
celed, and  where  upon  the  trial  evidence  was 
adduced  to  support  this  amendment,  the  fact 
that  the  grantors  in  the  quitclaim  deed  and  the 
sheriff's  deed  were  not  made  parties  is  not  a 
ground  for  a  new  trial  after  verdict  in  favor 
of  the  plaintiff,  no  objection  to  the  allowance  of 
the  amendment  having  been  raised  by  demurrer 
or  otherwise. 

(a)  The  objection  that  the  amendment  set 
forth  no  valid  ground  for  the  cancellation  of  the 
two  deeds  should  have  been  urged  by  demurrer. 
Detects  in  pleadings  cannot  be  taken  advantage 
of  in  a  motion  lor  a  new  trial. 

2.   CAJ'fCr.T.t ATTON      OF      INSTRUMENTS  «=»51  — 

Co.NorTioNAL  Deed  —  CJonstbuction  —  Fob- 

FKITTTRE. 

Under  the  evidence  there  was  no  error  in 
giving  the  jury  instructions  as  to  the  effect  of 
the  mental  condition  of  the  plaintiff's  intestate, 
the  grantor  in  the  conditional  deed,  upon  his 
failure  to  act  in  regard  to  declaring  a  forfeiture 
by  reason  of  a  failure  of  the  grantee  to  comply 
with  the  condition  subsequent  in  the  deed,  con- 
veying the  land  to  him. 

3.  Habmless  Ebbob— •Instbuction. 

The  charge  upon  the  subject  of  notice  to  one 
of  the  defendants  as  to  the  failure  upon  the 
part  of  the  grantee  in  the  conditional  deed  to 


comply  with  the  condition  did  not  contain  er- 
ror in  any  way  hurtful  to  the  movant. 

4.  Evidence   «=»271(1)'— Self-Sebvino   Dec- 
labation. 

The  court  did  not  err  in  excluding  from  evi- 
dence a  self-serving  declaration  by  grantee, 
tending  to  show  that  he  was  complying  with  the 
condition  in  the  deed. 

5.  New  Tbial  ^s»35— Exclusion  of  Mate- 
BiAL  Evidence— Pbovinoe  of  Jubt. 

.  The  exclusion  of  relevant  and  material  evi- 
dence is  ground  for  the  grant  of  a  new  trial; 
it  being  the  province  of  the  jury,  and  not  of 
this  court,  to  say  what  weight  the  evidence 
should  have. 

Error  from  Superior  Court,  liberty  Coun- 
ty;  W.  W.  Shei^ard,  Judge. 

Suit  by  Mrs.  A.  O.  Wilkes,  as  administra- 
trix of  the  estate  of  J.  W.  Groover,  against 
J.  J.  Groover  and  another.  Verdict  and 
judgment  for  plaintiff,  motion  for  new  trial 
overruled,  and  defendants  bring  error.  Re- 
versed. 

See,  also.  138  Ga.  407,  75  S.  E.  353. 

Mrs.  A.  C.  Wilkes,  as  administratrix  of 
the  estate  of  J.  W.  Groover,  brought  her  pe- 
tition against  J.  J.  Groover  and  J.  C.  Groo- 
ver, to  recover  certain  land  and  to  cancel 
deeds,  and  for  other  equitable  relief.  The 
plaintifiTs  intestate  had  conveyed  the  land  in 
controversy,  by  warranty  deed,  to  his  grand- 
son, J.  J.  Groover,  one  of  the  defendants, 
upon  the  expressed  consideration  of  natural 
love  and  affection  "and  the  consideration  of 
support  and  maintenance  of  the  said  [gran- 
tor] and  his  wife,"  the  deed  containing  this 
clause : 

"It  is  further  provided  herein  that  should  the 
said  [grantee]  voluntarily  refuse  and  fail  to 
care  for  and  maintain  the  said  [grantor]  and 
his  wife,  that  fact  will  cancel,  annul,  and  void 
this  deed.'* 

The  suit  was  based  on  the  ground,  as  al- 
leged in  the  petition,  that  the  grantee  had 
violated  the  condition  subsequent  in  the 
deed.  After  the  filing  of  the  original  petition 
R.  J.  Groover  was  made  a  party  defendant, 
and  by  his  answer  he  set  up  a  claim  of  title 
to  the  land,  based  upon  a  deed  from  J.  D. 
Strafford,  sheriff  of  Liberty  county,  Ga.,  to 
P.  H.  Raiford,  dated  July  6, 1009,  and  a  quit- 
claim deed  from  P.  H.  Raiford  to  R.  J.  Groov- 
er. By  amendment  the  plaintiff  prayed  that 
the  two  deeds  Just  mentioned  be  declared 
void  and  be  canceled.  Upon  the  trial,  after 
evidence  was  introduced  by  both  sides,  the 
jury  returned  a  verdict  that  the  plaintiff 
recover  the  land,  and  that  the  deeds  from  J. 
W.  Groover  to  J.  J.  Groover,  from  the  sheriff, 
Raiford,  and  from  Raiford  to  R.  J.  Groover, 
be  canceled.  J.  J.  and  R.  J.  Groover  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled. 


or  other  cases  see  same  topic  and  KfiT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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A.  S.  Way  and  H.  H.  Elders,  both  of 
Reidsville,  for  plaintiffs  in  error. 

Oliver  &  Oliver,  of  Savannah,  for  defend- 
ant in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1  ]  1.  The  defendants  in  their  motion 
for  a  new  trial  set  up  the  contention  that  the 
court  was  without  jurisdiction  to  try  the 
question  as  to  whether  or  not  the  sheriff's 
deed  to  Raiford  and  Raiford's  quitclaim  deed 
to  R.  J.  Groover  should  be  canceled.  In 
support  of  their  contention  they  cited 
several  decisions  by  this  court,  in  which  It 
is  ruled  that  both  the  grantor  and  the  gran- 
tee are  necessary  parties  to  proceedings  to 
cancel  deeds.  We  do  not  think,  however,  the 
defendants  are  in  position  to  successfully 
urge  this  contention  in  the  motion  for  a  new 
triaL  An  amendment  to  the  petition  was 
allowed,  reciting  the  execution  and  the  ex- 
istence of  the  sherifiTs  deed  and  the  quitclaim 
deed,  and  praying  that  these  instruments  be 
canceled.  Inasmuch  as  no  objection  was 
raised  to  the  amendment  or  to  the  prayer 
contained  in  It,  and  evidence  pertinent  to 
this  amendment  was  adduced  and  considered 
by  the  jury,  the  defendants  cannot,  after 
verdict,  insist  that  the  verdict  should  be  set 
aside  and  a  new  trial  granted  on  the  ground 
of  a  nonjoinder  of  the  sheriff  and  the  gran- 
tee in  the  sheriff's  deed,  who  was  the  grantor 
in  the  quitclaim  deed.  The  objection  to  the 
amendment  that  it  sets  forth  no  valid  ground 
for  the  cancellation  of  the  two  deeds  should 
have  been  urged  by  demurrer.  Defects  in 
pleadings  camiot  be  taken  advantage  of  In  a 
motion  for  a  new  trial. 

[2]  2.  Exception  is  taken  to  the  following 
charge  of  the  court: 

*'You  are  to  take  into  consideration  all  the 
facts  and  circumstances  which  surrounded  J. 
W.  Groover,  the  deceased.  If  you  find  that  he 
didn't  take  any  steps  to  create  a  forfeiture,  if 
there  was  a  willful  refusal  to  comply  with  the 
conditions  in  this  deed,  see  whether  or  not  that 
failure  to  take  advantage  of  it  was  due  to  his 
inability,  mentally  or  physically;  if  the  cir- 
cumstances surrounding  him  were  such  as  to 
keep  him  from  asserting  his  rights  under  the 
deed.  You  are  to  look  to  the  evidence  to  see 
whether  or  not  he  had  a  desire  to  do  that.  If 
he  had  no  desire  to  do  it,  why  then  the  plain- 
tiff couldn't  recover.  If  you  find  from  the  facts 
and  circumstances  in  the  evidence  that  he  did 
have  a  desire  to  do  it,  but  by  reason  of  his 
physical  or  mental  condition,  or  both,  he  was 
unable  to  do  it,  why  then,  gentlemen  of  the 
jury,  she,  his  administratrix,  would  not  be  pre- 
cluded from  bringing  suit  in  this  case;  and  if 
you  find  under  those  circumstances  that  the 
support  was  an  inadequate  one,  and  that  he 
didn't  acquiesce  in  it  or  waive  his  right  under 
it,  and  was  prevented  from  creating  t^e  for- 
feiture or  acting  upon  the  clause  which  would 
create  the  forfeiture,  why,  then,  her  right  would 
be  the  same  as  his  right;  and  she  would  have 
the  rigbt  to  have  the  deed  to  James  J.  Groover 
annulled." 


This  charge  was,  In  substance,  correct.  Tbe 
deed  from  the  intestate  of  the  plaintilT  to  J. 
J.  Groover  contained  the  clause  set  forth  in 
the  statement  of  facts,  providing  that  upon  a 
certain  condition  the  deed  should  be  canceled 
and  declared  void.  This  provision  as  to 
avoidance,  it  was  ruled  when  the  case  waf^ 
previously  before  this  court  (Wilkes  v.  Groov- 
er, 138  Ga.  407,  75  S.  E.  353),  created  a  con- 
dition subsequent.  Evidence  was  adduced  to 
show  that  the  condition  had  been  violated, 
which  made  it  a  question  for  the  jury  to  de- 
cide whether  or  not  the  grantor  had  a  right 
to  enter  and  repossess  himself  of  the  land, 
or  declare  a  forfeiture  on  account  of  the 
violation  of  the  condition  subsequent,  If  sudi 
was  found  to  be  the  case,  or  whether  he  had 
waived  the  forfeiture.  And  the  fact  that 
there  is  no  evidence  to  show  that  the  grantor 
was  mentally  lncapa]t>le  of  entertaining  a 
desire  to  declare  a  forfeiture  or  to  under- 
stand his  rights  in  the  premises  did  not  ren- 
der a  charge  upon  the  subject  of  his  mental 
condition  Improper;  for  if,  during  the  latter 
years  of  his  life,  he  was  suffei'ing  from  in- 
tense physical  pain,  pain  so  great  as  to  pre- 
vent his  fixing  his  mind  upon  the  question 
of  his  rights  under  the  deed,  then  it  migtit  be 
said  that  his  mental  condition  was  such  that 
his  failure  to  act  would  not  amount  to  a 
waiver  of  the  forfeiture. 

[3]  3.  Exception  is  taken  to  the  following 
charge  of  the  court: 

"In  reference  to  that  question  of  notice,  I 
charge  you  that  notice  need  not  necessarily  be 
an  absolute  information  upon  the  part  of  one  to 
the  other,  but  it  might  be  drawn  from  all  the 
facts  and  circumstances  surrounding  the  parties, 
their  ability  to  know,  and  their  positions  that 
would  require  them,  if  they  were  undertaking 
to  make  a  purchase,  to  inquire  and  look  into 
the  facts  and  circumstances  surrounding  the 
case.  There  is  no  constructive  notice  involved 
in  this  case.  There  may  be  actual  notice,  but 
that  notice  must  be  derived  from  the  facts  and 
circumstances  surrounding  the  parties,  such  as 
would  put  a  prudent  man  on  notice  and  make 
him  inquire  into  the  condition  of  affairs." 

This  charge  was  given  in  reference  to  the 
notice  R.  J.  Groover  must  have  had  of  any 
failure  of  J.  J.  Groover  to  comply  with  the 
condition  in  the  deed  made  to  him  by  J.  W. 
Groover,  before  the  presumption  that  R.  J. 
Groover  was  an  innocent,  bona  fide  purchas- 
er woold  be  overcome.  If  there  are  any  in- 
accuracies in  this  charge,  they  are  not  of 
such  character  as  to  Injure  the  movants. 

[4]  4.  During  the  progress  of  the  trials 
while  M.  S.  Lewis,  a  witness  for  the  defend- 
ants, was  testifying,  counsel  for  the  defend- 
ants propounded  the  following  question  to 
him:  "Do  you  know  whether  Jesse  [J.  J. 
Groover]  ever  carried  anything  over  there  for 
the  old  man?"  to  which  witness  answered  as 
follows: 

"Well,  I  would  see  him  leave  his  place  with 
a  dish  or  plate,  something  covered  up  with  a 
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cloth,  and  he  said,  *  Just  make  yourself  at  home ; 
I  am  going  to  carry  the  old  man  something  to 
eat' " 

This  was  objected  to  by  counsel  for  the 
plaintiff,  on  the  ground  that  what  was  stated 
by  J.  J.  Groover  as  testified  to  by  the  wit- 
ness was  self-serving,  and  therefore  Inad- 
missible. The  court  sustained  this  objection, 
and  ruled  out  that  part  of  the  testimony  as 
to  what  J.  J.  Groover  said.  The  exception 
to  this  ruling  is  without  merit.  In  substance 
It  was  a  saying  by  J.  J.  Groover  that  he  was 
going  over  to  furnish  the  grantor  In  the 
deed  with  food ;  in  other  words,  that  he  was 
complying  with  the  condition  subsequent  in 
the  deed,  which  was  clearly  a  self-serving 
declaration,  and  upon  that  ground  objection- 
able. 

[S]  5.  One  branch  of  the  defense  was  based 
upon  the  contention  that  J.  J.  Groover  was 
holding  the  land  in  controversy  under  R.  J. 
Groover,  who  had  purchased  from  Balford 
after  the  last  named  had  bought  at  a  sherUTs 
sale  and  had  taken  a  sheriff's  deed  to  the 
land,  and  that  Balford  was  an  innocent  pur- 
chaser for  value.  It  is  clearly  inferable 
trom  the  evidence  that  the  contention  of  the 
plaintiff,  relatively  to  this  defense  Just  re- 
ferred to,  was  that  R.  J.  Groover  was  not 
a  bona  fide  purchaser  without  notice  of  the 
violation  of  the  condition  subsequent  in  the 
deed  from  J.  W.  Groover  to  J.  J.  Groover, 
and  that  the  transaction  between  him  and  J. 
J.  Groover  was  coloraUe  During  the  prog- 
ress of  the  trial,  while  J.  J.  Groover  was  tes- 
tlfjring  as  a  witness,  and  after  he  had  testi- 
fied that  since  the  land  In  dispute  had  been 
purchased  by  R.  J.  Groover,  from  Raiford  he 
(J.  J.  Groover)  had  rented  the  land  to  a  ten- 
ant, the  following  questions  were  propound- 
ed to  said  witness  by  counsel  for  defendants, 
and  the  following  answers  were  made: 

"Q.  Who  claims  this  land?  A.  R.  J.  Groover. 
Q.  Why  is  it  that  you  rented  any  part  of  the 
land?  A.  He  [indicating  R.  J.  Groover,  who 
was  near  the  witness  stand]  told  me  to." 

Upon  objection  of  counsel  for  the  plaintiff 
this  testimony  was  rejected ;  the  court  hold- 
ing that  it  was  hearsay  evidence.  We  think 
this  ruling  was  error.  The  evidence  was  ma- 
terial; it  tended  to  negative  the  theory  of 
the  plaintiff,  as  indicated  In  the  evidence, 
that  J.  J.  Groover  did  not  recognize  R.  J. 
Groover  as  the  real  owner  of  the  land,  but 
was  holding  it  under  a  conveyance  from  J. 
W.  Groover,  and  that  when  he  rented  It  to  a 
tenant  he  was  acting  for  himself  in  the  ex- 
ercise of  an  ownership  with  which  he  was 
vested  under  the  original  deed  from  J.  W. 
Groover.  And  the  case  being  dose  under  the 
evidence,  this  error,  though  the  evidence  may 
seem  trlfilng  In  itself,  Is  suflad^it  to  cause 
a  reversal;  for  it  Is  not  the  province  of  this 
court  to  say  what  weight  should  be  given 


to  the  evidence,  where  it  is  dearly  admis- 
sible and  material. 

Judgment  reversed.    All  the  Justices  oon- 
cur. 


<2(  Ga.  App.  484) 
MARTIN  V.  ENGLISH,  Sheriff.     (Nc  S725.) 

(Court  of  Appeals  of  Georgia,  Diiiwon  No   1. 

Feb.  27,  1919.) 

(SyUabua  by  the  Cout't.} 

1.  Tbover  and  Oonvibsion  ^=>.%— Rie.HT  OF 
AunoN— Pbopbbtt  in  Custodia  Lkoxs. 

Where  an  automobile,  while  conveying  in- 
toxicating liquors  on  a  public  road  or  private 
way  of  this  state,  is  seized  by  a  sheriff  under 
the  provisions  of  section  20  of  the  prohibition 
law  approved  March  28,  1917  (Laws  1917  [Ex. 
Sess.!  p.  16),  and  is  being  lawfully  held  by  him 
in  his  official  character  as  an  arresting  officer 
pending  the  condemnation  {Proceedings  author- 
ized by  the  statute,  or  subsequently  to  the  judg- 
ment of  the  court  and  pending  the  sale  of  the 
property,  an  action  of  trover  against  the  sheriff 
cannot  be  maintained  by  the  owner  of  the  auto- 
mobile. The  property  is  in  custodia  legis,  and 
trover  does  not  lie  in  such  a  case.  Smith  v. 
Kershaw,  1  Ga.  259;  Wallace  v.  Holly,  13  Ga. 
389,  68  Am.  Dec.  518;  Chipstead  v.  Porter,  63 
Ga.  220;  Haslett  v.  Rogers,  107. Ga.  245,  33 
S.  E.  44;  Geer  v.  Thompson,  4  Ga.  App.  756 
62  S.  E.  500;  Barton  v.  Thompson,  13  Ga. 
App.  786,  80  S.  B.  30 ;  Hoyt  v.  Smith,  20  Ga . 
App.  595,  93  S.  E.  224;  Bernstein  v.  Higgin 
botham,  Sheriff,  148  Ga.  353,  96  S.  E.  1;  35 
Cyc.  1737.  The  cases  of  Riley  v.  Martin,  S^ 
Ga.  136,  and  Wilson  v.  Paulsen,  57  Ga.  596, 
and  others  wherein  an  apparently  contrary  rul- 
ing is  made,  are  easily  distinguishable  by  their 
facts  from  the  instant  case  and  the  cases  cited 
above. 

(a)  While  in  this  case  there  was  no  demur- 
rer to  the  petition,  nor  a  motion  to  strike  it, 
substantially  the  same  result  was  reached  by 
the  verdict  for  the  defendant. 

2.  Tbovbb  and  Convebsion   ^=s>5,  23— Gist 
or  AcnoN— Right  of  Possession. 

Even  if  an  action  of  trover  would  lie  under 
the  circumstances  stated  above,  the  agreed 
statement  of  facts  in  this  case  shows  that  the 
defendant  sheriff  had  the  right  of  possession  of 
the  automobile  sued  for,  and  that  the  plaintiff 
owner  was  not  entitled  to  recover.  "The  gist 
of  the  action  of  trover  is  the  injury  to  the  right 
of  possession.'*  Roper  Wholesale  Grocery  Co. 
V.  Faver,  8  Ga.  App.  178,  68  S.  E.  883.  Jn 
some  cases,  to  recover  in  trover,  it  is  essential 
that  the  plaintiff  show  both  title  and  the  right 
of  possession.  In  this  class  of  cases,  although 
the  plaintiff  may  show  that  he  has  legal  title, 
if  it  appears  from  the  evidence  that  the  defend- 
ant is  rightfully  entitled  to  retain  possession  of 
the  property  sued  for,  a  verdict  for  the  defend- 
ant is  not  only  authorized,  but  demanded.  Geer 
V.  Thompson,  4  Ga.  App.  756,  62  S.  E.  500; 
Birmingham  Fertilizer  Co.  v.  Dozier,  13  Ga. 
App.  759,  79  S.  E.  927;  Clark  v.  Fleming,  78 
Ga.  782,  4  S.  E.  12;    Mitchell  v.  Georgia  & 
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Alabama  Ry.  Co.,  Ill  Ga.  760,  86  S.  E.  971« 
51  li.  R.  A.  e22;  88  Cyc  2061,  2081  (B). 

Stephens^  J.,  diasenting. 

Error  from  City  Court  of  SandersviUe;  B. 
W.  Jordan,  Judge. 

A«tlai  of  trover  by  Tj,  J.  Martin  against  B. 
A.  English,  Sheriff.  Verdict  and  judgment 
£o\  dtfieudant,  and  plaintiff  brings  error. 
Affirmed. 

Evans  ft  Evans,  of  SandersviUe,  for  plain- 
tiff In  error. 

0.  J.  Harris  and  M.  L.  Gross,  both  of  San- 
dersviUe. for  defendant  in  error. 

PER  CURIAM.  The  majority  of  the  court 
are  of  the  opinion  that  the  headnotes  re- 
quire no  ^aboration.  In  view,  however,  of 
the  lengthy  dissenting  opinion  of  Judge 
STEPHENS,  it  was  thought  advisable  to 
set  forth  briefly  the  views  of  the  majority 
of  the  court. 

[1,2]  The  agreed  statement  of  facts  spe- 
dflcally  shows  that  the  condenmation  pro- 
ceedings were  begun  within  10  days  from  the 
date  of  the  seizure  of  the  automobile,  and 
that  statement  of  facts  and  the  answer  of 
the  sheriff  (which  the  plaintiff  admitted  was 
true)  clearly  show  that  in  all  other  respects 
the  proceedings  were  in  substantial  compli- 
ance with  the  provisions  of  the  statute;  and 
no  question  as  to  the  irregularity  or  lllegaUty 
of  the  proceedings.  Including  the  order  of 
the  judge  for  the  sale  of  the  automobile,  or 
as  to  the  jurisdiction  of  the  trial  court,  was 
raised  in  that  court  or  in  this  court;  nor 
was  any  attack  made  upon  the  statute  by  the 
plaintiff  In  error  in  either  court.  The  brief 
of  his  counsel  In  this  court  states  that  "the 
only  question  in  this  case  was  whether  or  not 
trover  would  lie  against  the  sheriff  when 
brought  by  the  real  owner  of  the  car."  With 
all  due  respect  to  our  learned  Brother,  we  do 
not  think  the  questions  referred  to  above,  as 
to  the  legality  of  the  condemnation  proceed- 
ing, or  as  to  jurisdiction,  are  in  the  case. 
It  is  only  when  it  clearly  appears  from  the 
record  that  a  judgment  has  been  rendered 
by  a  court  having  no  jurisdiction  of  the  sub- 
ject-matter that  this  court  wUl  of  Its  own 
motion  reverse  the  judgment  Smith  v.  Fer- 
rarlo,  105  Ga.  51,  81  S.  E.  3&  No  such  lack 
of  jurisdiction  appears  from  the  record  in 
this  case. 

In  our  opinion  the  alleged  owner  of  the 
automobile  could  not  maintain  an  action  in 
trover  to  recover  it  As  said  by  Mr.  Presid- 
ing Justice  Beck  In  the  Bernstein  Case,  su- 
pra: 

"The  act  of  the  Legislature  to  which  we  have 
last  referred  provides  a  plain  statutory  remedy 
to  promptly  try  the  question  of  tiUe  where  vehi- 
cles are  seized  under  circumstances  attending 
the  seizure  of  the  one  In  question.  Ohipstead  v. 
Porter,  63  Ga.  220.' 


tt 


And  that  remedy  Is  not  an  action  In  trover. 
A  complete  answer  to  the  Inferential  attack 
upon  the  act  Itself,  made  In  the  dissenting 
opinion^  is  found  in  the  recent  able  and  ex- 
haustive opinion  of  Justice  George,  speaking 
for  the  Supreme  Court,  in  Mack  v.  West- 
brook,  Solicitor,  148  Ga.  ,  98  S.  E.  339, 

decided  February  12,  1919. 

If,  however,  we  are  wrong  in  holding  that 
under  the  facts  of  the  case  an  action  of 
trover  will  not  lie,  then,  under  the  answer  of 
the  sheriff  (which  was  admitted  to  be  true) 
and  the  agreed  statement  of  facts,  the  ver- 
dict for  the  defendant  was  clearly  the  only 
legal  one  possible. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH, 
J.,  concur. 

STEPHENS;  J.  (dissenting).  Plaintiff  in 
error,  L.  J.  Martin,  Instituted  a  suit  In  trover 
In  the  city  court  of  SandersviUe  against  B. 
A.  English,  sheriff  of  Washington  county, 
for  the  recovery  of  a  certain  automobile,  al- 
leged to  be  In  the  possession  of  the  defend- 
ant, to  which  plaintiff  claimed  title.  The 
defendant  answered,  and  by  way  of  defense 
set  up  that  he  held  possession  of  the  auto- 
mobile in  question  by  virtue  of  a  judgment 
or  decree  of  the  judge  of  the  city  court  of 
SandersviUe  condemning  the  automobile  and 
ordering  it  sold,  alleging  in  his  answer  that 
the  car  had  been  seized  by  one  of  his  d^a- 
ties  while  It  was  being  used  to  transport  in- 
toxicating liquors,  that  the  said  seizure  had 
been  made  under  section  20  of  the  prohibi- 
tion, act  of  1917  (Laws  1917  [Ex.  Sess.]  p.  16), 
providing  for  the  seizure  by  a  sheriff  and 
the  condemnation  and  sale  of  any  vehicle  or 
conveyance  engaged  in  the  transportation  of 
intoxicating  liquors,  and  also  alleging  that  a 
condemnation  proceeding  had  been  Instituted 
in  the  city  court  of  SandersviUe  against 
*'said  car  and  against  one  Marvls  McBrlde 
as  owner."  Under  an  agreed  statement  of 
facts  the  answer  of  the  sheriff  was  agreed  to 
as  true,  and  It  further  appeared  from  the 
agreed  statement  of  facts  tliat  the  solicitor 
of  the  said  *clty  court  Instituted  the  con- 
demnation proceeding  within  the  10  days  re- 
quired by  the  statute,  and  that  the  petition 
In  such  proceeding  was  served  upon  "Marvls 
McBrlde  alleging  that  he  was  the  true  owner 
thereof,"  that  the  plaintiff,  L.  J.  Martin,  was 
the  true  owner  of  the  automobile  at  the  time 
of  the  seizure,  and  that  the  plaintiff  had 
made  demand  on  the  defendant  for  the  de- 
livery of  the  property,  and  the  same  had 
been  refused.  The  judgment  or  decree  of  the 
judge  appearing  in  the  defendant's  answer 
and  admitted  In  evidence  was  as  follows : 

*'It  having  been  made  to  appear  to  the  court 
that  a  copy  of  the  within  petition  was  duly 
served  upon  Marvis  McBride  on  the  24th  day 
of  August,  1917,  and  that  no  answer  has  been 
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filed  by  the  said  Marvis  McBride,  the  same  is 
hereby  declared  in  default,  and  the  sheriff  is 
hereby  directed  to  proceed  to  advertise  for  two 
iasaes  in  the  SandersviUe  Progress,  the  legal 
organ  of  Washington  county,  said  car  described 
in  the  petition  ^ hereof,  and  to  sell  the  same,  and 
apply  the  proceeds  thereof  as  the  law  directs." 

Upon  the  issues  thus  made  a  verdict  and 
Judgment  were  rendered  for  the  defendant. 
A  motion  for  new  trial  on  the  general 
grounds  only  was  overruled,  and  on  excep- 
tion thereto  the  case  was  hroui^t  to  this 
court  for  review. 

The  majority  of  the  court  are  of  the  opin- 
ion that  an  action  of  trover  does  not  lie; 
that  the  verdict  and  Judgment  are  supported 
by  the  evidence  and  are  not  contrary  to  law. 
The  Judgment  is  therefore  afiBrmed.  In  this 
Judgment  of  affirmance  and  the  reasons  giv- 
etk  therefor  I  cannot  ccmcur. 

I  make  no  attack  upon  the  act  Itself.  I  am 
of  the  opinion  that  the  plaintiff  proved  his 
title  and  right  to  possession,  and  that  the 
defendant  sheriff  failed  to  set  up,  either  in 
his  answer  or  by  the  evidence,  that  the  au- 
tomobile in  question  had  been  condemned  ac- 
cording to  the  terms  of  the  statute.  I  am  of 
the  further  opinion  that  under  the  showing 
made  by  the  defendant  sheriff  the  property  is 
not  in  custodia  legis,  and  trover  is  the  prop- 
er remedy,  and  that  the  verdict  and  Judg- 
ment for  defendant  are  contrary  to  law. 

The  plaintiff  made  a  prima  facie  case. 
Did  the  defendant,  admitting  the  plaintifTs 
title  at  the  time  of  the  seizure,  show  by  his 
answer  and  the  evidence  that  plaintiff  be- 
came divested  of  his  title  and  that  the  same 
was  acquired  by  the  state  of  Georgia?  The 
proceeding  against  the  property,  being  in 
Invitum  and  predicated  upon  a  drastic  stat- 
ute derogatory  of  the  common  law  and  com- 
mon right,  must  be  strictly  pursued.  It  must 
affirmatively  appear  that  the  court  imder 
whose  order  the  property  was  condemned 
and  the  true  owner  claimed  to  have  been  di-, 
vested  of  bis  title  had  Jurisdiction  in  the 
particular  case.  All  Jurisdictional  facts  must 
appear  of  record. 

That  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law  is  a 
wpll-8ett]ed  constitutional  doctrine.  Notice 
t«  the  person  whose  property  is  sought  to  be 
ti:l:9si  is  an  essential  dement  of  due  process 
of  law.  This  is  fundamental  and  needs  no 
argument.  '  Our  Legislature,  in  enacting  the 
statute  unoer  which  this  seizure  is  Justified, 
recognized  this  constitutional  provision,  and 
provided  that  a  copy  of  the  petition  in  the 
condemnation  proceeding  should  be  served 
upon  "the  owner  or  lessee,  if  known,  and,  if 
the  owner  or  lessee  is  unknown,"  thai  serv- 
ice must  be  perfected  by  publication.  If  the 
owner  is  known,  service  upon  him  would  be 
sufficient  If,  however,  he  is  not  known,  the 
state  proceeds  at  its  peril  in  seeking  to  con- 


demn his  property  by  service  upon  some  oth- 
er person.  Only  service  by  publication  will 
then  protect  the  state,  unless,  perhaps,  serv- 
ice upon  a  lessee  would  suffice  under  the 
terms  of  the  statute.  The  notice  required  un- 
der the  statute  is  Jurisdictional.  The  pro- 
ceeding is  in  rem  and  the  notice  required  is 
prerequisite  to  the  power  and  Jurisdiction  of 
the  court  to  condemn  property  and  order  it 
sold  under  the  authority  of  this  statute. 

In  Bradstreet  v.  Neptune  Insurance  Co.,  3 
Sumn.  607,  Fed.  Cas.  No.  1793,  Justice  Story 
said: 


»«i 


It  is  a  rule,  founded  in  the  first  principles 
of  natural  justice,  that  a  party  shall  have  an 
opportunity  to  be  heard  in  his  defense  before 
his  property  is  condemned,  and  that  the  charges 
on  which  the  condemnation  is  sought  shall  be 
specific,  determinate  and  dear." 

In  Brown  on  Jurisdiction,  p.  189,  it  is  said: 

"When  a  legal  proceeding  is  commenced 
against  a  person  or  corporation,  whether  resi- 
dent within  the  jurisdiction  of  the  court  in 
which  it  is  begun  or  not,  and  whether  the  pro- 
ceeding is  in  rem  or  in  personam,  the  defendant 
most  be  served  with  process  in  some  one  of 
the  forms  provided  by  law,  or  a  voluntary  ap- 
pearance must  be  made  by  or  on  his  behalf. 
The  notice,  if  there  is  no  appearance,  is  juris- 
dictional. Although  much  has  been  said  by 
courts  touching  jurisdiction  derived  from  the 
filing  of  a  petition,  seizure  of  property  by.  at- 
tachment, garnishment,  or  other  means  of  se- 
questration, we  hold  that  the  rule  to-day  is 
that  there  must  be  service  of  process  made  on 
the  defendant  in  some  form  to  give  the  court 
jurisdiction  over  the  property  seized ;  otherwise 
the  judgment  would  be  an  arbitrary  edict,  con- 
demning witibout  hearing." 

At  page  191  the  author  further  says: 

"Without  notice  one  essential  element  of  ju- 
risdiction is  absent— the  party  defendant. 
•  •  ♦  Where  the  statute  prescribes  the  form 
of  service,  or  mode  of  obtaining  it,  that  mode 
must  be  pursued  strictly.  The  law  requiring 
process  to  be  served  also  gives  the  implied  right 
to  the  defendant  to  appear  and  defend;  and, 
if  this  right  is  refused  him,  the  judgment  is  void. 
The  judgment  is  based  on  the  service  as  much 
as  subject-matter.  The  petition,  simply  says: 
I  have  a  cause  of  action  against  the  defendant. 
The  Jaw  says:  Notify  the  defendant  of  the  pro» 
ceedings  and  the  court  will  hear  you.  Hence 
the  notice  must  be  given  under  the  forms  of 
law.  Where  it  provides  a  form,  or  gives  direc- 
tion as  to  the  manner  of  service  by  publication, 
the  statute  must  be  complied  with  strictly;  the 
direction  is  mandatory.'* 

At  page  239: 

"The  proceeding  in  rem  is  a  proceeding  to 
acquire,  dissolve,  forfeit,  confiscate,  or  sell  and 
apply  a  thing  for  some  legal  purpose,  or  its  pro- 
ceeds. In  the  latter  proceedings,  when  regular, 
it  is  said  to  bind  the  world.  This,  however, 
is  subject  to  conditions,  for  the  ownor  must  be 
notified  hi  some  form  of  the  proceedings,  but 
personal  service  is  not  necessary.  The  state  in 
which   the  thing  is  situated  may  prescribe  a 
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form  of  service  and  seizure  other  than  per- 
sonal service  of  the  notice  of  the  suit  on  de- 
fendant, usually  by  publication.  It  is  such  pro- 
ceedings that,  when  regular,  bind  the  world." 

At  page  260: 

"There  are  certain  conditions  and  means  un- 
der and  by  which  the  res  is  brought  under  the 
control  of  the  court:  (1)  The  court  must  have 
jurisdiction  over  the  subject-matter  and  actual 
dominion  over  the  thing;  (2)  a  petition  or  in- 
formation must  be  filed  in  a  court  of  competent 
jurisdiction  asking  the  seizure  of  the  thing, 
setting  forth  a  right  of  action  against  the  thing 
or  the  owner  of  the  thing  attached,  and  praying 
for  judgment  or  condemnation  or  sale  for  the 
debt;  (3)  notice  tnu^t  be  ffiven  to  the  owner  of 
the  thing  of  the  seizure  and  the  nature  of  the 
proceedings  against  it,  or  notice  to  the  world, 
where  the  action  is  purely  against  the  thing; 
(4)  opportunity  for  intervention  and  defense  by 
the  owner  of  the  thing  must  be  given;  (5)  a 
judicial  finding  of  the  facts  alleged  in  the  in- 
formation or  petition  and  a  judgment  of  con- 
demnation or  sequestration  are  necessary;  (6) 
the  conclusiveness  of  the  decree  rests  upon  the 
sufficiency  of  the  notice  and  regularity  of  the 
proceedings,"     (Italics  mine.) 

At  page  132: 

"To  render  a  valid  judgment  the  court  ren- 
dering it  must  acquire  jurisdiction  over  the  de- 
fendant in  the  action,  and  all  the  authorities 
agree  that,  if  it  does  not,  then  the  judgment  is 
invalid  and  void,  a  mere  arbitrary  edict  and 
entitled  to  no  respect  The  defendant  must  be 
subject  to  the  jurisdiction  of  the  court,  and  in 
order  that  the  judgment  be  valid,  the  process 
must  be  served  within  such  jurisdiction.  It 
is  also  shown  that  the  judgment  rendered  by  the 
court  must  be  such  a  one  as  it  is  authorized 
to  render  in  the  proceedings  before  it  or  it  will 
be  coram  non  judice." 

The  Supreme  Court  of  the  United  States, 
In  the  case  of  Thatcher  v.  Powell,  6  Wheat, 
(19  U.  S.)  119,  5  Ia  Ed.  221,  held  that— 

"In  summary  proceedings,  where  a  court  ex- 
ercises an  extraordinary  power,  under  a  special 
statute,  which  prescribes  its  course,  that  course 
ought  to  be  strictly  pursued,  and  the  facts 
which  give  jurisdiction  ought  to  appear  on  the 
face  of  the  record;  otherwise  the  proceedings 
are  not  merely  voidable,  but  absolutely  void, 
as  being  coram  non  judice. 


Section  20  of  the  prohibition  act  of  19if 
provides  that,  in  a  proceeding  to  condemn 
a  vehicle  or  conveyance  on  the  ground  of 
its  being  engaged  in  the  transportation  of 
intoxicating  liquors,  a  copy  of  the  condem- 
nation proceeding — 

"shall  be  served  upon  the  owner  or  lessee  if 
known,  and  if  the  owner  or  lessee  is  unknowij, 
notice  of  such  proceeding  shall  be  published  once 
a  week  for  two  weeks  in  the  newspaper  in  which 
sheriff's  advertisements  are  published.* 


»t 


>t 


In  Galpln  v.  Page,  18  WalL  (85  U.  S.)  350, 
21  Jm  Ed.  959,  that  court  held  that— 

"Where  the  special  powers  conferred  are  ex- 
ercised in  a  special  manner,  not  according  to 
the  course  of  the  common  law,  or  where  the  gen- 
eral powers  of  the  court  are  exercised  over  a 
class  not  within  its  ordinary  jurisdiction  upon 
the  performance  of  prescribed  conditions,  no 
such  presumption  of  jurisdiction  will  attend  the 
judgment  of  the  court.  The  facts  essential  to 
the  exercise  of  the  special  jurisdiction  must 
appear  in  such  cases  upon  the  record." 

See,  also,  IVAntignac  v.  Augusta,  31  On. 
700,  approved  in  Frank  v.  Atlanta,  72  Ga. 
432,  and  in  Du  Bignon  y.  Brunswick,  106 
Ga.  822,  82  S.  E.  102. 


Under  the  foregoing  authorities  dted  the 
perfection  of  notice  in  some  manner  as  re- 
quired by  this  statute  is  jurisdictional,  and 
all  jurisdictional  facts  must  appear  upon 
the  face  of  the  record.  Notice  is  a  condi- 
tion precedent,  under  the  statute,  to  the 
right  and  power  of  the  court  to  render  judg- 
ment condemning  a  v^iide  or  conveyance 
seized  upon  the  ground  of  its  being  engaged 
in  the  transportation  of  intoxicating  liquors. 
When  the  record  before  us  shows  that  be- 
fore the  rendition  of  the  judgment  of  con- 
demnation under  which  the  sheriff  justiiies 
his  possessicm  of  the  automobile  In  question 
service  was  perfected  upon  a  certain  person 
by  name.  It  will  not  be  presumed,  even  if 
it  was  not  necessary  for  the  record  to  dis- 
close such  a  jurisdictional  fact,  that  othet 
or  different  service  than  such  service  upon 
the  party  named  was  perfected.  In  other 
words,  it  will  be  taken  as  a  fact  that  the 
plaintiff  In  this  case,  who  was  at  the  time 
the  true  owner  of  the  property,  was  neither 
served  personally  nor  was  there  any  serv- 
ice by  publication.  In  the  case  of  Galpin 
V.  Page,  supra.  It  was  held  that — 

"When  •  •  •  the  record  states  the  evi- 
dence or  makes  an  averment  with  reference  to 
a  jurisdictional  fact,  *  *  ^  it  will  not  be 
jpresumed  that  there  was  other  or  different  evi- 
dence respecting  the  fact,  or  that  the  fact  was 
otherwise  than  as  averred." 

The  judgment  of  the  dty  court  of  Sanders- 
viUe  condemning  the  property,  which  was 
pleaded  and  admitted  In  evidence  by  consent, 
does  not  redte  on  its  face  such  jurisdictional 
facts  as  are  required  by  the  foregoing  author- 
ities dted.  This  judgment  merely  redtes 
that— 

."It  having  been  made  to  appear  to  the  conrt 
that  a  copy  of  the  within  petition  was  duiy 
served  upon  Marvis  McBride"  on  a  named  diite, 
and  "that  no  answer  has  been  filed  by  the  a^id 
Marvis  McBride,  the  same  is  hereby  dtdiszd 
in  default" 

It  does  not  redte  who  Marvis  Mc^rldi*  i« 
whether  he  Is  lessee  or  owner.  So  far  %n  ai>- 
pears  from  this  judgment,  in  the  absence  ot 
the  pleadings,  Marvis  McBrlde,  the  only  par- 
ty s^ved  with  notice,  was  a  perfect  stranger 
to  the  case.  He  does  not  ai^)ear  to  be  dther 
the  owner  or  lessee.  It  therefore  does 
not  appear  from  the  judgment  that  the  owner 
or  the  lessee  was  served,  nor  does  it  appear 
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that  there  was  any  service  perfected  by  pub- 
lication. The  Judgment  on  its  face  fails  to 
show  the  Jurisdictional  fact  of  such  service 
as  is  required  by  the  statute,  and  therefore 
fails  to  show  Jurisdiction  in  the  court  which 
rendered  it.  Neither  does  it  show  that  the 
condemnation  proceedings  were  instituted 
by  tbe  solicitor  of  the  court  within  10  days 
after  notice  to  him  by  the  officer  seizing  the 
vehicle  as  required  by  the  statute,  nor  that 
any  one  was  ever  in  possession  of  the  automo- 
bile, nor  that  the  automobile  was  ever  seized 
by  any  one,  nor  that  it  was  ever  engaged  in 
the  transportation  of  intoxicating  liquors,  nor 
that  service  was  perfected  within  the  Juris- 
diction of  the  court,  nor  that  anything  trans- 
pired within  the  Jurisdiction  of  the  court — 
aU  of  which  are  Jurisdictional  facts.  The 
Judgment,  therefore,  failing  to  show  Jurisdic- 
tion over  the  subject-matter,  is  absolutely 
void  and  constitutes  no  defense  for  the  de- 
fendant. 

The  Judgment  relied  upon  by  the  sheriff,  in 
addition  to  failing  to  show  Jurisdictional 
facts,  fails  to  show  that  it  was  based  upon  a 
proceeding  under  the  condemnation  statute. 
These  omissions  might  have  been  aided  by  the 
pleadings,  but  the  latter  are  not  in  evidence. 
The  absence  of  the  pleadings  is  fatal.  The 
Judgment  being  relied  upon  to  show  a  Judicial 
result,  1.  e.,  a  condemnation  under  the  terms 
of  the  statute,  the  pleadings  are  absolutely 
essential  to  establish  the  particular  state  of 
facts  upon  which  the  Judgment  is  predicated, 
including  service  or  notice.  This  was  held  to 
be  the  law  in  Gibson  v.  Robinson,  90  Ga.  756, 
16  S.  E.  969,  35  Am.  St.  Rep.  250.  Mr.  Justice 
Samuel  Lumpkin,  at  page  763  of  90  Ga.,  at 
page  969  of  16  S.  E.,  used  the  following  lan- 
guage: 

*'It  is  well  recognized  as  a  general  rule  that, 
where  a  judgment  is  relied  on  as  an  estoppel, 
or  as  establishing  any  particular  state  of  facts 
of  which  it  was  the  Judicial  result,  it  can  be 
proved  only  by  offering  in  evidence  a  complete 
and  duly  authenticated  copy  o£  the  entire  pro- 
ceedings in  which  the  same  was  rendered.  But 
where  the  only  direct  object  to  be  subserved  is 
to  show  the  exiatenoe  and  oonienis  of  such  judg- 
ment, this  rule  does  not  apply,  and  a  certified 
copy  of  the  judgment  entry  of  a  court  of  record 
possessing  general  original  jurisdiction  is  ad- 
liiissible,  by  itself,  to  prove  rendition  and  con- 
tents. ♦  ♦  ♦  Such  entry  will  be  prima  facie 
evidence  of  a  valid  judgment,  and,  on  being 
admitted,  all  the  legal  incidents  attach  which 
liie  law  annexes  to  judgments  of  that  class. 
Ji  loflZ  not,  however^  he  conclusive  either  of 
jfkH$dioiion  of  the  parties,  MenHcCt  or  of  any 
«t^er  matter  material  to  the  rendition  of  a  valid 
Su4ifm0ntJ*     (italics  mine.) 

T3iw  C^t^ioit  wae  citini  with  approval  by 
the  Supreme  Court  of  this  State  in  Kerchner 
T.  Frazier,  106  Ga.  440,  32  S.  E.  351.  See, 
also,  Weaver  v.  Tuten,  138  Ga.  103,  74  S.  B. 
835 ;  Little  Rock  Ck)operage  Go.  v.  Hodge,  112 
Ga.  526,  37  S.  E.  743. 

The  defense,  therefore,  is  fatally  defective. 


and  fails  to  establish  in  the  defendant  sheriff 
any  right  to  hold  the  automobile  for  the  pur- 
pose claimed. 

The  Judgment,  failing  to  show  any  seizure 
or  any  other  Jurisdictional  fact,  is  void  on  its 
i^ace.  Can  such  Jurisdictional  facts  be  sup- 
plied by  evidence  aliunde?  If  so,  the  burden 
would  be  upon  one  defending  under  the  Judg- 
ment to  establish  such  facts.  This  the  de- 
fendant fails  to  do.  It  is  true  that  in  the 
agreed  statement  of  facts  the  evidence  recites 
that  a  seizure  was  made,  that  it  was  made 
within  the  Jurisdiction  of  the  court,  and  that 
the  condemnation  proceedings  were  instituted 
against  the  automobile  and  against  one  "Mar- 
vis  McBride  as  owner,"  and  that  tbe  petition 
in  such  proceedings  was  "served  upon  Marvis 
McBride  alleging  that  he  was  the  owner 
thereof."  Any  allegation,  if  there  were  any, 
in  the  petition  for  condemnation  which  alleg- 
ed ownership  in  any  one,  or  that  service  was 
perfected  on  Marvis  McBride,  "alleging  that 
he  was  the  owner,"  certainly  constituted  no 
Judicial  determination  of  the  ownership  of 
the  automobile  claimed  to  have  been  seized 
and  sought  to  be  condemned.  The  recitals 
in  the  petition  were  merely  what  the  state 
alleged  or  claimed  in  the  case.  Under  no 
view  do  such  recitals  adjudicate  or  judicially 
determine  anything,  certainly  nothing  as 
against  this  plaintiff,  who  was  not  a  party 
to  that  case,  not  having  been  served,  and  not 
having  entered  an  appearance.  Besides,  there 
is  nothing  in  the  evidence  whatsoever  from 
which  it  can  be  remotely  inferred  that  the 
fundamental  Jurisdictional  fact  of  seizure 
was  adjudicated  or  determined  in  the  con- 
demnation proceeding.  The  .evidence  there- 
fore utterly  fails  to  supply  the  Jurisdictional 
facts  lacking  on  the  face  of  the  Judgment. 
A  Judicial  determination  upon  the  trial  of 
the  condemnation  proceedings  of  all  jurisdic- 
tional fftcts  was  necessary  to  a  valid  Judg- 
ment of  condemnation,  and  essential  to  the 
defendant's  defense.  It  nowhere  appearing 
that  such  determination  was  had,  the  verdict 
and  Judgment  in  the  case  before  us  are  un- 
supported by  the  evidence  and  are  therefore 
contrary  to  law,  as  set  out  in  the  general! 
grounds  of  the  motion  for  new  trial. 

Nowhere  does  it  appear,  either  from  the 
record  or  from  the  evidence,  that  the  proceed- 
ing was  against  the  "owner"  or  the  "lessee," 
or  the  whole  world  by  virtue  of  a  newspaper 
publication.  No  notice  whatever,  as  the 
statute  requires,  having  been  given,  the  de- 
fendant sheriff's  right  to  hold  and  sell  the 
property  manifestly  fails,  and  his  answer 
and  the  evidence  set  up  no  defense  against 
the  true  owner. 

The  automobile  is  not  being  condemned  in 
the  proceeding  now  before  us.  The  sheriff 
here  is  defending  upon  the  ground  that  it  was 
condemned  in  the  former  proceeding.  This 
defense  he  fails  to  substantiate,  in  the  ab- 
sence of  proof,  either  In  the  Judgment  of  con- 
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demnatlon  or  In  the  evidence  produced,  that 
the  automobile  was  legally  and  Judicially 
condemned. 

Whatever  presumption  of  ownership  or 
legal  possession  may  arise  from  mere  possesr 
sion  can  be  disputed  in  this  proceeding  by  the 
plaintiff  when  the  fact  of  ownership  or  right 
of  possession  was  not  adjudicated  in  the  con- 
demnation proceedings.  The  plaintiff  cer- 
tainly stands  as  well  before  the  court  In  this 
respect  in  the  trover  suit  as  does  the  defend- 
ant. As  to  the  argument  that  one  In  posses- 
sion of  personal  property  Is  presumed  to  be 
the  owner,  it  is  a  sufficient  reply  to  say  that 
the  proof  here  conclusively  shows  that  the 
person  in  possession  of  the  automobile  when 
seized  was  not  the  owner.  Besides,  the  stat- 
ute destroyed  any  such  presumption  by 
recognizing  that  the  party  in  possession  of 
the  vehicle  or  conveyance  proceeded  against 
might  be  a  lessee.  Whether  notice  to  a  lessee 
binds  the  owner  we  are  not  called  upon  to  de- 
cide, since  there  is  nothing  whatever  in  the 
record  to  connect  Marvis  McBride  with  the 
owner  as  a  lessee.  There  nowhere  appears 
any  privity  between  them.  So  far  as  the  evi- 
dence and  the  record  disclose,  he  may  have 
been  in  a  wrongful  and  Illegal  possession  of 
the  automobile.  Besides,  he  was  proceeded 
against,  not  as  a  lessee,  but,  according  to  the 
evidence  as  the  owner.  He  clearly  was  not 
the  latter.  Be  that  as  It  may,  as  evidenced 
from  the  Judgment,  so  ftir  as  the  recitals 
disclose,  he  was  not  proceeded  against  either 
as  a  lessee  or  as  the  owner. 

That,  under  the  terms  of  this  statute,  an 
automobile  worth  $5,000  can  be  taken  from 
its  owner,  confiscated,  and  sold,  and  the  pro- 
ceeds of  the  sale  paid  over  to  the  state  upon 
the  automobile  being  found  transporting 
liquor  of  the  value  of  only  50  cents,  Is,  to 
say  the  least,  a  harsh  and  drastic  proceeding. 
It  is  a  matter  strlctlsslml  Juris.  For  this 
reason  the  statute  should  be  enforced  most 
strictly  and  In  accordance  with  Its  very 
terms.  Only  then  should  Its  enforcement 
work  a  forfeiture  and  a  destruction  of  prop- 
erty rights.  The  Constitution  of  this  state 
declares  that  "protection  to  person  and  prop- 
erty Is  the  paramount  duty  of  government, 
and  shall  be  impartial  and  complete."  Civ. 
Code,  §  6358,  Therefore  no  fiction  of  owner- 
ship founded  upon  a  mere  presumption  from 
possession  should  prevail  when  confronted 
with  the  absolute  fact  that  the  party  In 
possession,  and  who  alone  was  served  and 
notified,  was  not  the  owner. 

I  am  not  unmlndftil  of  the  decisions  of  this 
court  and  of  the  Supreme  Court  which  hold 
that  an  action  of  trover  will  not  lie  against 
a  sheriff  to  recover  personal  property 
held  by  him  under  Judicial  process.     These 


decisions  are  based  upon  the  ground  that  such 
property  Is  in  custodla  legis,  and  cannot 
be  interfered  with.  The  instant  case,  how- 
ever, is  distinguishable  from  them.  It  ap- 
pears here  that  the  court  had  no  Jurisdiction, 
and  that  the  sheriff  holds  the  property  under 
a  void  judgment.  The  property  therefore 
is  not  in  custodla  legls,  but  is  being  held  by 
the  sheriff  tortiously  and  illegally.  Under 
such  circumstances  the  authorities  abundant- 
ly sustain  the  proposition  that  trover  wU< 
lie  at  the  Instance  of  the  true  owner  to  re- 
cover i)er8onal  property  In  the  possession  of 
a  sheriff.  A  sheriff  as  such  is  not  exempt 
from  an  action  of  trover  to  recover  property 
which  he  claims  to  hold  in  his  official  capac- 
ity. In  Riley  v.  Martin,  35  Ga.  136,  where 
a  levying  ofl^cer  made  a  lawful  levy,  and 
afterwards  tortiously  converted  the  property, 
although  acting  in  his  official  capacity,  it 
was  held  that  trover  would  lie  against  him. 
In  38  Oyc.  2011,  where  this  case  is  cited  with 
approval,  it  is  stated  that  "an  action  for 
conversion  may  be  maintained  for  the 
wrongful  seizure  and  disposition  of  property 
under  an  attachment,  execution,  or  distress.** 
In  support  of  the  proposition  that  trover  will 
lie  against  a  sheriff  to  recover  property  in 
his  custody,  where  there  was  either  an  unlaw- 
ful seizure  or  a  wrongful  ccxiverslon,  see 
Lelse  V.  Mitchell,  Sheriff  (1893)  53  Mo.  App. 
563,  and  Abercromble,  Sheriff,  v.  Bradford 
(1849)  16  Ala.  560.  A  wrongful  levy  con- 
stitutes a  conversion.  Stuart  v.  Phelps  (1874) 
39  Iowa,  14;  Marks  v.  Wright  (1892)  81  Wis. 
572,  51  N.  W.  882 ;  Vaden  v.  Ellis  (1857)  18 
Ark.  355;  Lyon  v.  Yates  (1868)  52  Barb.  (N. 
y.)  237. 

Plaintiff  relies  upon  title  In  himself;  the 
sheriff  defends  upon  title  in  the  state.  The 
issue  that  is  being  tried  is  one  of  title,  and 
trover,  therefore,  must  be  the  remedy.  The 
owner  may  rest  secure  on  his  title  and  de- 
mand' that  his  property  be  taken  by  due 
process  of  law  and  In  accordance  with  the 
terms  of  the  statute. 

The  uncontradicted  testimony  showing  title 
in  the  plaintiff  at  the  time  of  the  alleged 
seizure  of  the  automobile,  and  the  answer 
of  the  defendant  sheriff  and  the  evidence  fail- 
ing to  show  that  plaintifTs  title  had  become 
divested,  and  that  such  title  had  by  due  pro- 
cess of  law  been  transferred  to  the  state  of 
Georgia,  the  sheriff  falls  to  set  up  any  title 
In  the  state  which  would  Justify  him  in  with- 
holding from  the  plaintiff  the  automobile  In 
question  after  plaintiff  had  demanded  of  Mni 
its  surrender.  In  my  opinion  the  verdict  and 
Judgment  were  contrary  to  law,  aiid  C«&e 
Judgment  of  the  trial  Judge  overruling  the 
motion  for  new   trial  should   bo  rer»Tf^' 
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(88  W.  Vai  464) 

WILLIAMS  ▼.  MAIN  ISLAND  CREEK 
GOAL  00.  et  al.    (No.  3G42.) 

(Supreme  Oaurt  of  Appeais  of  West  Virginia. 

Feb.  25,  1919.) 

•      (SffUalnu  hy  the  Court.) 

1.  Eyidence  ^s>158(18)— Best  Evidenoe— Es- 
tablishicent  and  maintenance  of  pub- 
mo  Roads. 

Record  evidence  of  action  taken  by  a  coun- 
ty court  or  other  goremmental  agency  empow- 
ered to  control  the  establishment  and  mainte- 
nance of  public  roads,  streets,  and,  alleys*  and 
showing  the  establishment  of  such  highway  or 
its  oflScial  recognition  by  the  appointment  of 
road  supervisors  who  have  repaired  and  improv- 
ed it,  is  the  best  evidence  of  the  fact,  and,  as  a 
greneral  rule,  ought  to  be  produced,  or  its  ab- 
sence accounted  for. 

2.  Highways  «=»6— "Pubmo  Road"— Usee— 
Statute. 

Mere  user  of  a  way  or  road  by  the  public 
&>r  travel  will  not  suffice  to  make  it  a  **public 
road,"  within  the  meaning  of  section  56alO,  c. 
43  (sec.  1777),  Code  1913;  but  such  user,  ac- 
companied by  some  official  recognition  by  the 
county  court,  as  by  work  done  on  it  by  a  super- 
Tisor  acting  by  appointment  of  that  tribunal, 
does  come  within  the  intendment  of  the  statute. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Road.} 

3.  Highways  ^=»197(3)— Selection  of  Dan- 
GEBOus  Wat— AssTTUpTiON  OF  Rise. 

A  traveler,  having  two  reasonably  conven- 
ient ways  for  his  journey,  one  of  which  is  dan- 
gerous and  the  other  not,  assumes  the  risk  of 
injury,  if  he  uses  the  dangerous  way,  and  can- 
not recover  for  any  injury  he  may  thereby  sus- 
tain. 

4.  HlQHWATS  ^=»213(2)— DANOEB8-<2UE8TION 
FOB  JUBT. 

The  comparative  availability,  convenience, 
freedom  from  dangerous  defects,  and  safety  for 
travel,  as  between  two  or  moro  highways  are 
generally  questions  for  the  jury  to  determine. 

5.  Highways  ^=»198— Injtjby  fbom  Defect 
IN  Stbeet— LiABiLmr. 

Sections  Sea49  and  SOaSO,  c.  43  (sees.  1S1&, 
1S16),  Oode  1913,  impose  upon  a  county  court, 
incorporated  city,  town,  or  village  absolute  lia- 
bility for  injuries  occasioned  to  travelers  by  de- 
fects in  a  public  road  or  street. 

6.  Highways  «=»197(6)  —  Injtjbt  fbom:  De- 
11BCT  IN  Street— LiABrLTTY. 

The  only  limitations  upon  such  liability,  oth- 
er than  that  noted  above,  whero  there  are  avail- 
able two  reasonably  convenient  ways,  aro  whero 
the  negligence  of  the  plaintiff  is  the  direct  or 
proximate  cause  of  the  injury,  or  where  the  de- 
fect or  obstruction  is  only  a  romote  cause^ 
theroof. 

7.  Highways  ^=»187(1)— Defect— In jubt  to 
Tea VEii— Liability  of  County  Ooubt. 

While  the  liability  of  county  courts  is  in 
its  naturo  absolute,  a  cause  of  action  must  ex- 
ist before  a  liability  arises. 


8.  Highways  ^cs»197<3)  —  Injttby  fbom  De- 
fect—CJontributoby  Negligence. 

If  a  traveler  negligently  fails  to  exercise 
ordinary  care  and  caution  for  his  own  safety 
against  defects  in  a  public  highway,  which  he 
knows  or  can  readily  see  aro  c^Lngerous,  and  has 
the  opportunity  to  avoid  them,  he  is  not  entitled 
to  damages,  but  must  bear  the  burden  of  his 
own  indiscrotion. 

9.  Highways  ^s»213(1,  4>— Defect— Pebson- 
AL  Injttby  —  Liability  —  Defense— Ques- 
tion FOB  JUBY. 

Ordinarily  such  questions  of  liability  and 
defense  in  an  action  based  upon  an  injury  due 
to  an  alleged  dicfect  in  a  public  highway  should 
be  submitted  to  the  jury  as  the  triers  of  fact. 
Only  whero  the  facts  are  undisputed,  or  dear- 
ly established  by  the  evidence,  do  they  become 
Questions  of  law  for  the  court 

10.  Highways  «=»19a— "Out  of  Repaib"— 
Statute. 

A  public  road  is  defective  and  "out  of  re- 
pair," within  the  meaning  of  sections  56a49 
and  SeaSO,  c.  43  (sees.  1815,  1816),  Code  1913, 
when  it  becomes  unsafe  for  reasonable  use  in  the 
ordinary  modes  of  travd,  and  includes  obstruc- 
tions to  the  highway,  as  well  as  defects  therein, 
without  regard  to  the  maimer  in  which  or  the 
persons  by  whom  such  obstructions  wero  placed 
therein. 

11.  Highways  ^s»153,  192-«Obstbuotion— 
Nuisance— Action  fob  Damages. 

But  not  every  obstruction  to  the  free  and 
unrestricted  use  of  a  public  road  or  street,  even 
if  unauthorized  by  the  proper  authorities,  con- 
stitutes a  nuisance,  or  is  actionable  in  damages. 
The  right  of  the  public  to  the  free  and  unob- 
structed use  of  a  highway  or  street  is  subject 
to  roasonable  and  necessary  limitations  and  re- 
strictions. 

12.  Highways  «=»192  —  Obstbuotion  —  Ex- 
cuse—Liability. 

Temporary  obstructions  for  some  purposes 
frequently  aro  unavoidable.  But  this  neces- 
sity cannot  operate  to  excuse  caroless  or  indif- 
feront  disregard  of  the  rights  of  travelers,  or 
justify  the  leaving  of  the  street  in  an  unsafe 
and  dangerous  condition. 

13.  Highways  «=5>198,  200-Oounty  Roads— 
Failure  to  Remove  Obstbuotion— Sboowd- 
ABY  Liability— Pbimaey  Liability. 

Whero  by  the  mero  omission  of  the  county 
court  to  act  promptiy  in  causing  the  removal  of 
an  obstruction  placed  by  another  in  a  county 
road  under  its  control,  from  which  arises  a 
cause  of  action  for  which  both  aro  jointiy  and 
severally  reiq)onBible,  the  county  court  being  the 
passive  or  permissive  agent,  and  the  obstructor 
the  active  agent,  the  former,  though  liable,  is 
only  secondarily  so,  while  the  latter  is  primarily 
liable,  and  in  any  event  must  finally  respond  to 
the  injury  suffered  because  of  the  obstruction. 


Brror  to  Cftrcuit  Ck>urt, 


Ck>unty. 


Action  by  A.  A.  Williams  against  the  Main 
Island  Creek  Coal  Company,  the  County 
Court  of  Logan  County,  and  others.  Verdict 
and  judgment  for  defendants,  and. plaintiff 
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brings  error.     Reversed  and  remanded  for 
new  triaL 

Greene  &  Hogsett,  of  Logan,  for  plaintiff 
in  error. 

J.  B.  Wilkinson,  England,  Hager  &  Davis, 
Butts  &  Minter,  and  Chafln  &  Bland,  all  of 
Logan,  for  defendants  in  error. 

LYNCH,  J.  Denied  the  right  to  submit  to 
a  Jury  upon  the  proof  introduced  the  ques^ 
tion  of  defendant's  liability  for  a  personal 
injury  caused  by  the  skidding  and  upsetting 
of  an  automobile  driven  by  him  over  and 
along  the  public  road  between  Logan  and 
Omar,  and  complaining  of  a  nil  capiat  Judg- 
ment upon  the  exclusion  of  the  proof  and  a 
directed  verdict,  the  plaintiff  prosecutes  this 
writ  to  reverse  the  action  taken  in  these 
respec  ls  . 

The  defendants  here  and  below  are  the 
county  court  of  Logan  county  and  the  Main 
Island  Creek  Coal  Company,  a  corporation, 
and  its  agents  and  employes.  The  sufficiency 
of  the  declaration  was  not  challenged  by  de- 
murrer. The  negligence  charged  against  the 
county  court  is  its  failure  to  exercise  the  dil- 
igence required  by  law  to  keep  and  maintain 
the  road  in  good  condition  for  public  travel, 
and  permitting  the  road  to  be  obstructed  by 
its  Godefendant,  thereby  endangering  the 
lives  and  property  of  persons  lawfully  upon 
it  The  negligence  charged  against  the  Main 
Island  Creek  Coal  Company,  its  servants  and 
agents,  is  the  obstruction  of  the  road  by  the 
erection  and  maintenance  thereon  of  a  scaf- 
fold built  out  of  heavy  timbers  along  and 
about  and  attached  to  a  building  in  process 
of  construction  by  the  defendant  company  at 
the  time  of  the  injury,  and  the  projection  of 
the  scaffold  into  the  road  to  the  extent  of 
about  three  feet,  leaving  for  public  use  only 
from  six  to  eight  feet  of  level  space  between 
the  structure  and  the  steep  bank  of  Main 
Island  creek  at  the  point  of  injury,  the  bank 
over  which  the  automobile  skidded  and  upset 
early  one  morning  when  the  plaintiff  at- 
tempted to  pass  the  scaffold  in  his  car. 

The  proof  introduced  to  show  the  public 
character  of  the  roadi  was  deemed  insufficient 
to  establish  that  fact  It  consists,  among  oth- 
er testimony,  of  that  of  two  surveyors  or  su- 
pervisors, who  by  appointment  of  the  county 
court  had  charge  and  control  of  the  precinct 
or  district  in  which  the  road  is  located,  and 
under  whose  direction  it  was  kept  in  reason- 
ably fair  condition  for  an  ordinary  country 
roadway  leading  from  the  county  seat  to 
and  through  a  rural  mining  community. 
Viewers  acting  or  assuming  to  act  under  an 
appointment  of  the  county  court,  according 
to  the  testimony  of  at  least  one  witness,  in- 
spected the  road  with  the  view  of  repairing 
the  injury  done  to  it  by  a  washout  occasioned 
by  a  freshet  in  Main  Island  creek  several 
years  before  the  accident  suffered  by  plain- 
tiff.   The  road,  as  said  by  many  witnesses 


acquainted  with  and  traveling  over  and  along 
it,  had  existed  and  the  public  had  recognized 
it  for  years  as  a  thoroughfare  devoted 
to  general  travel  without  question  as  to  the 
puri)ose  to  which  it  apparently  was  devoted. 

[11  Plaintiff  introduced  no  record  evidence 
emanating  from  the  minutes  of  the  county 
court  proceedings  for  the  purpose  of  showing 
official  recognition  of  the  roadway  or  ap- 
pointment of  the  road  supervisors  who  tes- 
tified to  the  facts  already  stated.  If  it  be 
true  that  such  authorization  appears,  the 
record  is  the  best  evidence  of  the  fact  and 
ought  to  be  produced  or  its  absence  accounted 
for,  as  a  general  rule.  Ordinarily  such  evi- 
dence would  remove  all  doubt  and  uncertain- 
ty in  respect  of  a  matter  of  so  vital  impor- 
tance in  regard  to  the  establishment  and 
maintenance  of  city,  county,  state,  and  na- 
tional highways. 

[21  To  avoid  the  difficulty  presented  in 
this  case  may  have  had  some  influence  upon 
judicial  tribunals  in  holding  sufficient  for 
the  establishment  of  a  highway  recognition  of 
its  existence  by  the  proper  governmental 
agency,  as  by  preparing  or  repairing  it  for 
the  use  of  the  public,  and  its  general  use  as 
a  highway.  But,  whatever  the  inducement, 
our  decisions,  often  repeated,  say  such  rec- 
ognition and  use  are  of  themselves  sufficient 
to  show  the  way  used  and  improved  to  have 
all  the  essential  characteristics  of  a  thorough- 
fare devoted  to  public  use,  and  to  require  the 
county  court  to  respond  in  damages  for  any 
injury  caused  by  defects  therein  due  to  its 
negligence. 

Besides,  under  the  statute  in  force  at  the 
time  of  the  injury  sustained  by  plaintiff,  sec- 
tion SealO,  c.  43  (sec.  1777),  Code  1913: 

"Every  road,  ♦  •  •  used  and  occupied  as  a 
public  road,  ^  ^  ^  shall  in  all  courts  and 
places  be  taken  and  deemed  to  be  a  public  road, 
*  *  ^  whenever  the  establishment  thereof  as 
such  may  come  in  question." 

Though  broad  in  its  terms,  tlds  provision 
was  construed  in  Talbott  v.  King,  32  W.  Va. 
0,  9  S.  B.  48,  as  not  actually  meaning  that 
mere  user  of  a  way  for  travel  will  suffice 
to  make  it  a  public  road  under  this  secti<Mi, 
but  that  such  user,  accompanied  by  some 
official  recognition  by  the  county  court,  as  by 
work  done  on  it  by  a  surveyor  or  supervisor 
acting  by  appointment  of  that  tribunal,  does 
come  within  the  intendment  of  the  statute. 
BaU  V.  Cox,  29  W.  Va.  407,  1  S.  B.  673; 
Campbell  v.  Elklns,  58  W.  Yn.  808,  52  S.  E. 
220,  2  L.  R,  A.  (N.  S.)  159 ;  Burke  v.  County 
Court,  70  W.  Va.  174,  73  S.  B.  304. 

[3,  4]  The  road  over  which  plaintiff  drove 
his  automobile  on  the  morning  of  the  ac- 
cident clearly  was  such  a  road  as  the  statute 
Intended  to  be  taken  and  deemed  in  all  re- 
spects to  be  a  public  highway.  It  was  the 
only  way  available  for  use  by  the  ordinary 
means  of  travel  through  a  narrow  and  cir- 
cumscribed rural  valley  between  Logan,  the 
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county  seat  of  Logan  county,  and  Omar — a 
valley  which  at  the  place  where  the  In- 
jury occurred  was  occupied  exclusively  by 
railroad  tracks,  by  buildings  and  coal- 
mining operations  of  the  Main  Island 
Creek  Coal  Company,  and  by  the  roadway; 
and  although  at  certain  seasons  travelers  de- 
parted from  the  usual  way,  as  some  of  the 
witnesses  testified,  yet  other  testimony  seems 
to  warrant  the  assumption  that  such  depar- 
ture was  no  longer  possible,  owing  to  these 
improvements,  and  at  the  point  where  the  ac- 
cident occurred  there  had  never  been  any  de- 
parture of  consequence  from  the  Used  road- 
way. After  the  erection  of  the  bam  and  the 
scaffold  temporarily  attached  to  It,  the  width 
of  the  traveled  way  was  narrowed  so  that  the 
only  space  available  for  the  passage  of  ve- 
hicles at  that  point  was  the  distance  between 
the  outer  edge  of  the  scaffold  and  the  creek 
bank,  estimated  by  not  more  than  three  or 
four  witnesses  as  being  about  twelve  feet,  and 
by  many  others  as  being  from  six  to  eight 
feet,  barely  sufficient  for  a  car  to  pass,  as 
taxi  drivers  testified  who  used^  the  road 
dally.  Nor  was  any  testimony  introduced  to 
show  that  there  was  any  other  available  road 
for  travel  between  Logan  and  Omar. 

Respecting  this  situation  or  condition,  the 
cause  of  action  averred  in  the  declaration  is 
not  within  or  controlled  by  the  principles 
enunciated  in  Shrlver  v.  County  Court,  66  W. 
Va.  685,  66  S.  B.  1062,  26  L.  R.  A.  <N.  S.) 
377,  point  4,  syllabus,  as  to  any  of  the  de- 
fendants. But  more  clearly  as  to  the  Main 
Island  Creek  Coal  Company  the  case  is  gov- 
erned by  the  principles  enimciated  in  O'Han- 
lin  V.  Carter  Oil  Co.,  54  W.  Va.  510,  515,  46 
S.  E.  565,  66  L.  R.  A.  893.  In  the  Shriver 
Case  the  plaintiff  had  the  choice  of  travel  be- 
tween two  equally  convenient  public  highways 
by  which  to  reach  his  destination,  and  with 
knowledge  of  the  defect  that  caused  him  in- 
jury he  chose  that  way  rather  than  the  other 
which  was  either  not  defective  or  less  haz- 
ardous.   It  is  said: 

**A  traveler,  having  two  reasonably  convenient 
ways  for  his  journey,  due  of  which  is  danger- 
ons  and  the  other  not,  assumes  the  risk  of  in- 
jury, if  he  uses  the  dangerous  way,  and  cannot 
recover  for  any  injury  he  may  thereby  sustain.'* 

The  availability,  comparative  convenience, 
and  freedom  from  dangerous  defects  and 
safety  for  travel,  as  between  two  or  more 
highways,  the  accessibility  of  passage  over 
private  property  by  the  use  of  which  injury 
c-ould  be  avoided,  and  the  necessity  for  as- 
suming the  risk  by  the  selection  of  the  dan- 
gerous road,  are  questions  for  the  jury  ac- 
cording to  that  case.  However,  as  devel- 
oped by  the  proof  offered,  plaintiff,  as  we 
have  said,  had  no  such  choice  between 
traveled  roadways  and  no  such  access 
to  private  property.  Upon  the  retrial, 
which  for  reasons  her^n  stated  must  be 
awarded,  the  proof  may  show  what  does  not 
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now  appear  upon  this  phase  of  the  instant 
case,  and  nothing  said  respecting  the  matters 
above  mentioned  is  intended  to  foreclose  in- 
quiry as  to  them. 

[S-7]  Our  statute,  as  uniformly  construed 
by  this  court  in  numerous  decisions,  imposes 
upon  a  county  court,  incorporated  city,  town, 
or  village  absolute  liability  for  injuries  oc- 
casioned to  travelers  by  defects  in  a  pubUc 
roiid.  Sections  56a49  and  56a50,  c.  43  (sees. 
1815,  1816),  Code  1918;  Burke  v.  County 
Court,  70  W.  Va.  174,  73  S.  B.  304;  Warth  v. 
County  Court,  71  W.  Va.  184,  76  S.  B.  420; 
Shipley  v.  County  Court,  72  W.  Va.  656,  78 
S.  E.  792;  Boyland  v.  Parkersburg,  78  W. 
Va.  749,  90  S.  B.  347;  Whittington  v.  County 
Court,  79  W.  Va.  1,  90  S.  B.  821.  The  only 
limitations,  other  than  those  laid  down  in  the 
Shriver  Case  cited,  upon  the  liability  of  the 
county  courts  for  injuries  occasioned  by  de- 
fects in  a  public  road,  are  where  the  negli- 
gence of  the  plaintiff  is  the  direct  or  prox- 
imate cause  of  the  injury  (Phillips  v.  Ritchie 
Comity  Court,  31  W.  Va.  477,  7  S.  E.  427),  or 
where  the  defect  or  obstruction  is  only  the 
remote  cause  thereof  (Childrey  v.  Hunting- 
ton. 34  W.  Va.  457,  12  S.  B.  536.  11  L.  R.  A. 
313).  While  the  liability  of  county  courts  is 
in  its  nature  absolute,  that  does  not  refer  to 
the  cause  of  action.  That  must  exist  before  a 
liability  arises.  Yeager  v.  Bluefield,  40  W. 
Va.  484,  21  S.  B.  752. 

[8]  For,  except  where  a  statute  otherwise 
provides,  as  in  the  Workmen's  Compen- 
sation Act,  the  negligence  of  the  person  in- 
jured and  his  unwarranted  disregard  Kxf  a  dan- 
ger or  defect  of  which  he  has  notice  or  knowl- 
edge may  always  be  interposed  in  defense 
of  the  action  for  an  Injury  resulting  there- 
from. This  is  but  another  application  of  the 
familiar  doctrine  that,  where  an  Injury  la 
directly  traceable  to  the  fault  or  negligent 
act  of  the  plaintiff,  and  but  for  such  fault  or 
negligence  the  accident  probably  would  not 
have  occurred,  he  is  not  entitled  to  damages. 
Likewise,  if  a  traveler  negligently  falls  to 
exercise  ordinary  care  and  caution  for  his 
own  safety  against  defects  which  he  knows 
or  can  readily  see  are  dangerous  and  has  the 
opportunity  to  avoid  them,  he  is  not  entitled 
to  damages,  but  must  bear  the  burden  of  his 
own  lndi.«5cretlon.  Phillips  v.  Ritchie  County 
Court,  dted;  Hesser  v.  Grafton,  33  W.  Va. 
548,  11  S.  E.  211;  Slaughter  v.  Huntington, 
64  W.  Va.  237,  61  S.  B.  155,  16  L.  R.  A.  (N. 
S.)  459;  Paugh  v.  Parsons,  74  W.  Va.  425, 
82  S.  E.  204;  Cortoin  v.  Huntington,  74  W. 
Va.  479,  82  S.  B.  323,  and  81  W.  Va.  154,  W 
S.  B.  38. 

[9-1 1  ]  Lawfully  to  entitle  a  plaintiff  so  in- 
jured to  recover  from  a  county  court  or  other 
person  or  persons  jointly  liable  for  the  con- 
sequences resulting  from  defects  or  obstruc- 
tions in  a  public  highway,  he  must  show,  by 
the  record  evidence,  if  reasonably  available, 
or  in  the  manner  heretofore  Indicated,  the  way 
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to  be  devoted  to  public  use,  and  the  concur- 
rence of  the  defendants  In  unlawfully  pro- 
ducing the  defect  or  causing  the  obstruction 
or  permitting  them  to  remain,  as  the  case 
may  be,  and  that  he  was  injured  as  a  result 
thereof.  To  defeat  recovery  defendants  may 
show  the  defensive  matters  recognized  by  the 
decisions  cited.  Ordinarily  these  questions 
should  be  submitted  to  the  consideration  and 
Judgment  of  the  Jury  as  the  triers  of  fact, 
and  should  not  be  taken  from  them.  Only 
where  the  facts  are  undisputed  or  clearly 
established  by  the  evidence  do  they  become 
questions  of  law  for  the  court.  Snoddy  v. 
Huntington,  37  W.  Va.  Ill,  16  S.  E.  442; 
Slaughter  v.  Huntington,  64  W.  Va.  237,  61 
S.  B.  155,  16  L.  R.  A.  (N.  S.)  459 ;  Warth  v. 
County  Court,  71  W.  Va.  184,  76  S.  B.  420; 
Corbln  v.  Huntington,  81  W.  Va.  154,  94  S. 
B.  38. 

A  public  road  is  defective  and  out  of  re- 
pair within  the  meaning  of  sections  56a 49 
find  56a50,  c.  43,  Code  1913,  when  it  is  in 
such  condition  as  not  to  be  reasonably  safe 
for  use  in  the  usual  manner  and  by  the 
ordinary  modes  of  travel,  including  obstruct 
tions  to  the  highway  as  well  as  defects 
therein  without  regard  to  the  manner  In 
which  or  the  person  by  whom  such  obstruc- 
tions were  placed  there.  Arthur  r.  Charles- 
ton, 51  W.  Va.  132.  41  S.  E.  171;  Boyland 
V.  Parkersburg,  78  W.  Va.  749,  90  S.  E.  347; 
Wihittlngton  v.  County  Court,  79  W.  Va.  1, 
90  S.  B.  821;  Johnson  v.  Huntington,  82  W. 
Va.  458,  95  S.  B  1044. 

[12,  ISlABut  it  is  not  every  obstruction  to 
the  free  and  unrestricted  use  of  a  public  road 
or  street,  even  if  unauthorized  by  the  proper 
authorities,  that  constitutes  a  nuisance  or 
Is  actionable  in  damages.  The  right  of  the 
public  to  the  free  and  unobstructed  use  of  a 
highway  or  street  Is  subject  to  reasonable 
and  necessary  limitations  and  restrictions. 
Temporary  obstructions  for  some  puriwses 
sometimes,  doubtless  frequently,  are  unavoid- 
able. Stanton  v.  Parkersburg,  66  W.  Va.  393, 
66  S.  E.  514;  Johnson  v.  Huntington,  80  W. 
Va.  178,  92  S.  E.  344;  idem,  82  W.  Va.  458, 
95  S.  B.  1044 ;  3  Dillon,  Municipal  Corp.  (5th 
Ed.)  §  1168.  This  necessity,  however,  cannot 
operate  to  excuse  willful,  careless  or  indif- 
ferent disregard  of  the  rights  of  travelers 
lawfully  entitled  to  the  enjoyment  of  the 
highway,  nor  will  it  ever  justify  the  leav- 
ing of  the  street  or  way  In  an  unsafe  and 
dangerousi  condition.  3  Dlllan,  Municipal 
Corp.  §  1168.  This  rule  of  law  applied  to 
the  Issues  here  Involved  nxeans  that  the 
Main  Island  Creek  Coal  Company  is  responsi- 
ble for  an  injury  resulting  from  or  incident 
to  the  scaffold,  unless  it  brings  itself 
within  the  terms  of  the  rule.  Whether  it 
can  do  so  or  not,  the  case  as  now  presented 
does  not  disclose. 

Where  by  the  mere  omission  of  a  county 


court  to  act  promptly  in  causing  the  removal 
of  an  obstruction  placed  by  another  in  a 
county  road  under  its  control,  from  which 
arises  a  cause  of  action  for  which  both  are 
jointly  and  severally  resi3onsible,  the  county 
court  being  the  passive  or  permissive  agent 
and  the  obstructor  the  active  agent,  the 
former  ^though  liable,  'Is  only  second);irlly 
so,  while  the  latter  Is  primarily  liable, 
and  In  any  event  must  finally  respond 
to  the  Injury  suffered  because  of  the  obstruc- 
tion. For  if  the  highway  was  unduly  ob- 
structed by  the  scaffold,  as  the  weight  and 
preponderance  of  the  evidence  clearly  indi- 
cates, and  the  county  court  is  held  liable  to 
plaintiff.  It  would  have,  within  well-recog- 
nized legal  principles,  remedy  over  against 
its  codefendant.  Main  Island  Creek  Coal  Com- 
pany, enforceable  in  an  independant  action. 
Johnson  v.  Huntington,  80  W.  Va.  178,  92 
S.  E.  344;  Richmond  v.  Sitterding,  101  Va. 
354,  43  S.  B.  562,  65  L.  R.  A.  445,  99  Am.  St 
Rep.  879 ;  4  Dillon,  Municipal  Corp.  (5th  EdJ 
S§  1725-1728,  citing  numerous  cases. 

For  the  reasons  assigned,  our  order  will  re- 
verse the  judgment  and  remand  the  case  for 
new  trial,  to  be  governed  by  the  principles 
herein  announced. 


McOLURE  et  al.  v.  NORFOLK  &  W.  RT.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25,  1919.) 

(SyUahuB  by  the  Court.) 

1.  Carriers  ^=»149(i^),  156(1)— Carriage  op 
Goods— Reasonable  Limitation  of  Lia- 
bility—Application OF  Limitations. 

The  following  provision  in  a  bill  of  lading, 
viz. :  "Property  destined  to  or  taken  from  a 
station,  wharf,  or  land,ing  at  which  there  is  no 
regularly  appointed  agent  shall  be  entirely  at 
risk  of  ownjer  after  unloaded  from  cars  or  ves- 
sels or  until  loaded  into  cars  or  vessels,  and 
when  received  from  or  delivered  on  private  or 
other  sidings,  wharves,  or  landings  shall  be  at 
owner's  ri^  until  the  cars  are  attached  to  and 
after  they  are  detached  from  trains" — ^is  a  rea- 
sonable limitation  upon  the  carrier's  liability 
and  enforceable.  But  neither  clause  of  said 
provision  has  application,  except  in  cases  where 
it  appears  the  loss  of  goods  shipped  occurred  at 
stations,  wharves,  or  landings  at  which  the  car- 
rier did  not  maintain  a  regularly  appointed 
agent. 

(Additional  8yttabu$  hy  Editorial  Stalf.) 

2.  Carriers  <g=>156(l)— Carriage  of  Goods- 
Loss— Bill  OF  Lading. 

Such  bill  of  lading  did  not  exempt  carrier 
from  liability  for  loss  of  freight  by  fire  while 
the  loaded  cars  were  on  a  private  siding  on  car- 
rier's belt  hne  about  three-quarters  of  a  mile 
from  a  station  at  which  an  agent  was  main- 
tained. 


^=:»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Index< 
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Error  to  Circuit  Court,  Wayne  County, 

Action  by  L.  E.  McClure  and  P.  B.  Way, 
receivers  of  the  Kenova  Poplar  Manufactur- 
ing Company,  against  the  Norfolk  &  West- 
em  Railway.  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Afilrmed. 

Holt,  Duncan  &,  Holt,  of  Huntington,  for 
plaintiff  in  error. 

Ldvezey  &  Irons,  of  Huntington,  for  de- 
fendants in  error. 

WILLIAMS,  J.  This  writ  of  error  was 
awarded  the  Norfolk  &  Western  Railway 
Company  to  a  judgment  recovered  by  L.  E. 
BicClure  and  F.  E.  Way,  receivers  of  the 
Kenova  Poplar  Manufacturing  Company,  a 
corporation,  in  an  action  of  assumpsit  against 
it  to  recover  the  value  of  two  carloads  of 
dressed  lumber,  which  plaintiffs  say  was  de- 
livered to  the  defendant  at  Kenova,  W.  Va. 
on  the  22d  of  July,  1911,  to  be  transported 
to  the  city  of  I>etroit,  Mich.  There  is  a  pri- 
vate siding  leading  from  defendant's  belt 
line  in  Kenova  into  plaintiffs'  manufacturing 
plant  and  lumberyards.  On  the  afternoon 
of  said  22d  of  July,  plaintiffs  loaded  the  two 
cars  in  the  mill  and  shoved  them  out  on  the 
siding  about  70  feet  away  from  the  building. 
Bills  of  lading  were  then  filled  out  and  sent 
by  a  messenger  to  defendant's  depot,  which 
was  between  a  half  and  three-quarters  of  a 
mile  distant  from  the  mill,  to  obtain  the  sig- 
nature of  defendant's  agent  They  were  sign- 
ed by  the  agent  about  4:45  o'clock  p.  m.  of 
the  same  day  and  mailed  to  plaintiffs,  who 
received  them  in  due  course.  About  11 
o'clock  of  the  same  evening,  fire  originated  in 
the  mill,  from  some  unknown  cause,  and  de- 
stroyed both  the  mill  and  the  loaded  cars 
standing  on  plaintiffs'  private  siding.  The 
lumber  was  the  subject-matter  of  an  inter- 
state shipment,  and  the  bills  of  lading,  sign- 
ed by  the  railyvay  company's  agent,  contained 
certain  provisions,  stipulations,  and  condi- 
tions identical  with  those  contained  in  a  form 
of  bill  of  lading  which  was  made  a  part  of  the 
published  tariff  rate  schedule  then  filed  with 
the  Interstate  Commerce  Commission  and  ap- 
plicable to  interstate  shipments  originating 
in  West  Virginia. 

[1]  Defendant  claims  exemption  from  li- 
ability under  the  last  clause  of  the  following 
provision  printed  on  the  back  of  the  ship- 
ping contract,  and  made  a  part  thereof,  viz.: 

"Property  destined  to  or  taken  from  a  sta- 
tion, wharf,  or  landing  at  which  there  is  no 
regularly  appointed  agent  shall  be  entirely  at 
risk  of  owner  after  unloaded  from  cars  or  ves- 
%3l8  or  until  loaded  into  cars  or  vessels,  and 
when  received  from  or  delivered  on  private  or 
other  sidings,  wharves,  or  landings  shall  be  at 
owner's  risk  until  the  car&  are  attached  to  and 
after  they  are  detached  from  trains." 

This  provision  does  not  undertake  to  lim- 
it the  railway  company's  liability  resulting 


from  its  own  negligence  or  the  negligence 
of  its  agents  and  servants,  and  is  a  reason- 
able restriction  of  the  carrier's  liability. 
Berry  v.  W.  Va.  &  P.  R.  Co.,  44  W.  Va.  538, 
30  S.  E.  143,  67  Am.  St.  Rep.  781.  But  plain- 
tiffs contend  that  It  has  no  application  to 
the  present  case ;  and  it  is  admitted  by  coun- 
sel for  the  respective  parties  that  the  issue 
depends  upon  the  proper  interpretation  of  the 
last  clause  of  the  provision  above  quoted, 
beginning  with  the  words,  "and  when  receiv- 
ed." Defendant  contends  that,  inasmuch  as 
the  two  cars  were  on  plaintiffs'  private  sid- 
ing and  had  not  been  attached  to  a  train, 
its  liability  as  carrier  had  not  attached,  that 
the  'loaded  cars  were  on  the  shippers'  pri- 
vate siding  at  their  risk,  at  the  time  they 
burned.  On  the  other  hand,  plaintiffs  con- 
tend that,  Kenova  being  a  station  at  which 
defendant  maintained  a  regular  freight 
agent,  the  provision  does  not  apply ;  that  the 
phrase,  "at  which  there  is  no  regularly  ap- 
pointed agent,"  qualifies  the  last  clause,  as 
well  as  the  first  clause  of  the  provision ;  and, 
when  expanded  to  express  fully  what,  ac- 
cording to  grammatical  construction,  it  evi- 
dently means,  it  would  read  as  follows: 

"And  when  property  is  received  from  or  de- 
livered on  private  or  other  sidings,  wharves,  or 
landings,  at  which  there  is  no  regularly  appoint- 
ed agent,  it  shall  be  at  owner's  risk  until  the 
cars  are  attached  to  or  after  they  are  detached 
from  trains." 

This  construction  is  the  logical  one,  for 
why  should  the  carrier  wish  to  place  a  great- 
er limitation  on  its  liability  in  case  of  proper- 
ty loaded  into  cars  than  in  case  of  property 
at  the  same  siding  before  it  is  loaded?  The 
first  clause  of  the  provision  clearly  does  not 
limit  the  carrier's  liability  for  property  not 
loaded  into  cars,  whether  placed  at,  or  to  be 
received  from,  stations,  wharves,  or  landings, 
without  regard  to  whether  they  be  public 
or  private,  except  only  in  case  no  regularly 
appointed  agent  is  maintained  at  such  places. 
There  is  as  much.  If  not  more,  danger  that 
property  not  loaded  into  cars  would  be 
destroyed  or  carried  away,  than  there  is  (ift- 
er  it  has  been  loaded,  and  therefore  no  rea- 
i  son  for  making  the  distinction  contended  for 
by  counsel  for  defendant  in  the  application 
of  the  provision.  The  terms,  "private  or 
other  sidings,"  in  the  last  clause,  necessa- 
rily mean  private  or  public  sidings,  because 
all  railroad  sidings  fall  under  one  or  the 
other  class. 

[2]  It  is  clearly  established  by  the  evidence 
that  Kenova  is  a  station  at  which  defendant 
maintains  a  regularly  appointed  agent;  and 
the  fact  that  plaintiffs'  private  siding  was 
from  a  half  to  three-quarters  of  a  mile  dis- 
tant from  the  station  house  does  not  con- 
tradict the  fact  that  the  point  at  which  the 
cars  were  destroyed  was  a  station  at  which 
defendant  maintained  an  agent,  within  the 
meaning  of  the  provision.    It  maintained  a 
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belt  line  extending  around  the  town  of  Ken- 
ova,  and  plaintiffs*  manufacturing  plant  was 
right  near  to  the  belt  line,  and  connected 
with  It  by  a  private  siding. 

In  Jolly  V.  A.,  T.  &  S.  F.  Ry.  Co.,  decided 
by  the  District  Court  of  Appeals,  First  Dis- 
trict, of  California,  21  Cal.  App.  368,  131  Pac. 
1057,  the  Identical  provision  in  the  bill  of 
lading  here  Involved  was  Interpreted  In  the 
manner  now  contended  for  by  these  plaintiffs. 
There  a  carload  of  goods  had  been  placed  up- 
on a  public  siding  in  one  of  the  streets  of  the 
dty  of  San  Francisco,  consigned  to  George 
H.  Tay  Company.  The  car  arrived  In  the 
morning,  and  the  consignee  was  notified  that 
it  would  be  set  on  the  siding  next  to  its  ware- 
house In  the  due  course  of  its  business,  and 
was  actually  so  placed  some  time  after  S 
o'clock  In  the  afternoon,  after  business  hours 
and  without  further  notice  to  the  consignee. 
About  two  hours  after  the  car  was  placed  on 
the  siding,  it  caught  fire  and  damaged  the 
goods,  for  which  the  consignee  recovered  a 
judgment  On  appeal  the  carrier  claimed 
exemption  by  reason  of  said  provision  in  the 
bill  of  lading,  but  the  court  held  that  It  ap- 
plied only  In  case  of  deliveries  at  points 
where  no  r^ularly  appointed  agent  was 
maintained. 

These  observations  call  for  an  affirmance 
of  the  judgment,  and  it  will  be  so  ordered. 


UNION  WATER  METER  CO.  v.  TOWN  OF 
NEW  MARTINSVILLE. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25, 1919.) 

(8yllabu9  hy  the  Court,) 

1.  Municipal  Cokpobations  ^=»248(1)— Pur- 
chase BT  UNAUTHOBIZED  AQENT— RATIFICA- 
TION—InTEA  Vibes. 

A  municipality  is  bound  by  a  contract  of 
purchase  of  property  on  its  behalf  by  an  unau- 
thorized agent,  if  with  knowledge  thereof  it 
performs  acts  amounting  to  ratification;  the 
contract  bein?  intra  vires. 

2.  Municipai.  Cobpobations  ^=s>248(3)— -Un- 
authobized  pubchase  by  aoent— ratifi- 
CATION. 

In  such  case,  ratification  may  be  implied 
either  from  acquiescence  after  full  knowledge, 
or  from  subsequent  acts  and  conduct  by  the 
municipal  authorities  inconsistent  with  any  oth- 
er theory. 

3.  Municipal  Cobpobations  «=»248(3)— Pub- 
chase  o(F  Goods  bt  Unauthobized  Agent 
—Ratification. 

Where  water  meters  are  sold  and  delivered 
to  a  city  owning  its  water  plant  and  system, 
upon  the  order  of  one  not  authorized  to  act  on 
its  behalf,  and  it  thereafter  receives  them  and 
pays  for  their  installation,  by  an  order  drawn 


upon  its  treasury,  it  thereby  impliedly  ratifies 
the  contract  of  purchase,  and  is  bound  by  its 
terms. 

Error  to  Circuit  Court,  Wetzel  County. 

Action  by  the  Union  Water  Meter  Company 
against  the  Town  of  New  Martinsville.  Judg- 
ment for  defendant,  and  plaintUT  brings  er- 
ror.   Reversed  and  rendered. 

M.  H.  Willis,  of  Martinsville,  for  plaintiff 
in  error. 

H.  H.  Rose,  of  Fairmont,  for  defendant  in 
error. 

WILLIAMS,  J.    Plaintiff  brings  error  to  a 
Judgment  for  defendant,  rendered  upon  its 
demurrer  to  tbe  evidence  in  an  action  of  as- 
sumpsit to  recover  $687.06  and  interest  there- 
on, the  price  of  certain  water  meters  which 
plaintiff,  a  corporation,  alleges  it  sold  and 
delivered  to  defendant,  a  municipal  corpora- 
tion, at  its  special  instance  and  request,  to 
be  paid  for  in  30  days  from  the  2d  day  of 
November,   1911.     Defendant's  demurrer  to 
the  declaration  was  overruled.    Thereupon  it 
gave  notice  of  recoupment,  pleaded  the  gen- 
eral issue  and  the  statute  of  limitations,  and 
filed  two  other  sx>ecial  pleas,  in  one  of  whic^ 
it  averred  that,  at  and  before  the  time  of 
mailing  the  purchase,  plaintiff  falsely  and 
fraudulently    represented    to    it    that    said 
water  meters  would  not  corrode;   that  they 
were  of  sufficient  strength  to  endure  the  pres- 
sure of  water  in  defendant's  lines  or  pipes 
without  leakage;    that  they  would  correct- 
ly and  accurately  measure  and  register  the 
quantity  of  water  flowing  through  the  pipes 
to  which  they  should  be  attadied,  Icnowing  at 
the  time  of  said  representations  that  they 
were  untrue;   and  that  defendant  relied  up- 
on said  representations  as  being  true  and 
was  thereby  induced  to  make  the  purchase. 
The  other  special  plea  sets  up  a  warranty 
by  plaintiff  of  the  same  facts  alleged  to  have 
been  falsely  represented  as  true.    It  further 
alleges  defendant  notified  plaintiff  of  the  al- 
leged defects  Itf"  the  meters  and  tendered 
them   back    to  it   before    this   action   was 
brought.    Issues  were  Joined  on  all  of  said 
pleas,  and  the  case  was  tried  upon  evidence 
introduced  by  plaintiff  only;  defendant  offer- 
ing none.     No  resolution  is  shown  to  have 
been  adopted  at  any  meeting  of  the  munici- 
pal council  authorizing  any  one  as  its  agent 
to  purchase  the  meters,  or  obligating  it  to 
pay  for  them.    Plaintiff  introduced  the  fol- 
lowing letter  under  date,  "New  Martinsville, 
September  13,  1911,"  signed  by  G.  A.  Harman 
and  addressed  to  plaintiff: 

"Some  time  ago,  your  agent  was  here  in  in- 
terest of  your  company.  We  were  not  ready  to 
buy  meters  at  that  time  but  I  told  him  that  I 
would  notify  the  company  when  the  city  took 
steps  towards  getting  meters.  We  have  about 
decided  to  put  meters  in.    Would  like  for  your 
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agent  to  come  here  and  meet  the  city  coimcU. 
Let  ns  know  when  he  can  come  and  the  councU 
will  meet  him.  We  would  prefer  to  meet  him 
Bome  evening  as  we  have  more  time  in  the 
evening.  Have  him  bring  sample  meter  with 
him." 

Mr.  Harman  appears  to  have  then  been 
president  of  the  city's  water  board.  Plaintiff 
proved  also  that  It  shipped  the  meters  upon 
the  written  order  of  George  Grail,  clerk  of 
the  city  water  boards  after  they  had  been 
carefully  tested  at  the  factory  and  found  to 
be  In  good  condition,  and  that  they  were  re- 
ceived, installed,  and  used  in  the  water  sys- 
tem; that  the  only  complaint  was  by  the 
same  clerk  who  wrote,  under  date  of  Jan- 
uary 10,  1912,  the  following  letter  to  the 
plaintiff: 

"One  of  the  2-inch  meters  would  not  register 
and  on  examination  found  disk  bent  and  one  of 
the  4-inch  meters  has  also  *8toped'  running 
kindly  advise  us  what  to  do  would  like  to  know 
if  you  can  give  us  any  information  as  to  where 
we  can  get  a  regular  meter  book.  Thanking 
you  in  advance." 

Plaintiff  promptly  replied,  explaining  what 
It  supposed  was  the  cause  of  the  trouble,  and 
requested  that  the  two  meters  be  returned 
for  Inspection  and  repairs,  free  of  charge  if 
it  should  be  found  to  be  on  account  of  defec- 
tive material.  They  were  never  returned. 
At  the  same  time  a  meter  reading  book  was 
forwarded  to  Mr.  Grail.  Notwithstanding 
numerous  letters  were  addressed  and  mailed 
to  the  dty  water  board  of  New  Martinsville 
demanding  payment  of  the  account,  no  fur- 
ther complaint  was  made. 

[1,2]  Edward  Huffman,  a  plumber,  swears 
he  installed  the  meters  between  the  10th  and 
17th  of  November,  1911;  that  he  was  em- 
ployed by  Mr.  Faucet,  superintendent  of  the 
waterworks,  and  was  paid  for  the  work  by 
the  dty,  "by  regular  order  by  the  town  coun- 
cil and  paid  out  of  the  treasury."  No  objec- 
tion was  made  to  any  of  the  foregoing  evi- 
dence. Upon  demurrer  to  the  evidence,  we 
think  a  fair  inference  to  be  drawn  there- 
from is  that  the  municipality  of  New 
Martinsville  owned  and  controlled  the  water- 
works, and  that  George  Grail,  clerk  of  the 
city  water  board,  was  authorized  by  the 
municipal  council  to  purchase  the  meters,  or. 
If  not  so  authorized,  the  contract  of  purchase 
was  made  by  him  on  behalf  of  the  city,  and, 
by  paying  Huffman  for  their  installation,  the 
dty  ratified  the  unauthorized  contract  The 
contract  was  intra  vires,  and  in  such  case  a 
munidpality  may  ratify  an  unauthorized  con- 
tract Just  as  an  individual  or  a  private  cor- 
poration may  do ;  and  ratification  may  be  in- 
ferred from  acquiescence  after  knowledge  of 
the  facts  or  from  conduct  Inconsistent  with 
any  other  supposition.  2  Dillon  on  Munic. 
Corp.  (5th  Ed.)  8  797;  3  McQuillin  on  Munic. 
Corp.  §  1255;  15  O.  J.  544;  28  Cyc.  677; 
Jones  ▼.  School  District,  110  Mich.  863^  68 


r  N.  W.  222.  Diamond  Power  Specialty  CJo.  v. 
aty  of  West  Point,  11  Ga.  App.  533,  75  S.  EX 
903,  was  a  case  very  similar  to  the  one  now 
before  us,  and  the  court  there  held  that — 

"Even  if  the  chairman  of  the  electric  commit- 
tee of  a  dty  coundl  had  no  authority  to  purchase 
blowers  for  the  city  electric  plant,  yet  where  the 
blowers  were  accepted  and  installed,  and  operat- 
ed for  nine  months,  the  dty  would  be  estopped 
from  setting  up  want  of  authority  to  execute 
the  contract." 

See,  also,  Goshom's  Ex*rs  v.  County  Court, 
42  W.  Va.  735,  26  S.  E.  452,  wherein  Judge 
Holt,  in  discussing  the  liability  of  the  coun- 
ty court,  in  an  action  against  it  for  the  price 
of  hogs,  purchased  by  two  members  of  the 
county  court  at  a  time  when  the  court  was 
not  in  session,  says  at  page  741  of  42  W.  Va., 
at  page  454  of  26  S.  E.: 

"Having  received  the  benefits,  it  is  bound  in 
conscience  to  pay,  and  wiU  not  be  heard  to  say 
that  the  original  agreement  was  not  made  by  a 
person  legally  authorized  to  contract." 

If  the  contract  and  its  ratification  were 
not  proven,  still  the  dty  would  be  liable,  on 
an  implied  contract,  to  pay  what  the  meters 
were  reasonably  worth ;  the  agreement  being 
one  which  the  city  could  lawfully  make  in  a 
formal  manner,  and  it  having  received  the 
benefits  therefrom.  In  such  case,  the  city 
would  be  estopped  to  deny  its  liability,  on  a 
quantum  valebant,  for  the  reasonable  worth 
of  the  proi)erty.  Goshorn's  Ex'rs  v.  County 
Court,  supra ;  and  Cade  v.  City  of  Belington, 
82  W.  Va.  613,  96  S.  E.  1053;  and  authori- 
ties above  dted.  Cases  like  the  present  are 
exceptions  to  the  general  rule  that  munld- 
palities  are  bound  only  by  the  action  of  their 
constituted  authorities  when  assembled. 

[3]  But  there  is  sufficient  evidence,  we 
think,  to  show  a  ratification,  and  the  con- 
tract must  be  regarded  as  ratified  according 
to  its  terms,  which  includes  the  time  of  pay- 
ment. The  bill  was  payable  in  30  days  from 
the  day  of  delivery,  which  made  it  fall  due 
December  2,  1911.  Limitation  did  not  begin 
to  run  until  then,  hence  this  action,  brought 
on  the  18th  of  November,  1916,  was  within 
time  to  prevent  the  bar  of  the  statute;  the 
limitation  being  five  years. 

Plaintiff  retained  title  to  the  meters  until 
they  were  paid  for,  and  beciause  thereof 
counsel  for  defendant  Insists  that  it  cannot 
maintain  this  action.  This  is  a  non  sequitur. 
Plaintiff  retained  the  title  for  its  security, 
and,  having  elected  to  bring  this  action  for 
the  price  of  the  meters,  It  thereby  treated  the 
title  as  vested  in  defendant,  which  it  had  a 
right  to  do,  and  waived  its  right  to  sue  in  det- 
inue for  the  goods.  Plaintiff  has  made  its 
election  and  is  bound  thereby.  Orenstein- 
Arthur  Koppel  Co.  v.  Martin,  77  W.  Va.  793, 
88  S.  E.  1064. 

The  judgment  will  be  reversed,  and,  the 
case  having  been  submitted  upon  a  demurrer 
to  the  evidence,  a  Judgment  entered  here  for 
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plaintiff  for  the  amount  assessed  by  the  jury, 
to  wit,  $926.67,  with  Interest  thereon  from 
the  28th  day  of  September,  1917,  the  date 
of  the  verdict. 


HUPP  et  al.  V.  PARKKRSBURG  MILL  CO. 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25,  1919.) 

(Syllahus  hy  the  Court.) 

1.  Vendor  and  Purchaser  ^=>232(8)— Pos- 
session Under  Unrecorded  Deed — ^NoncE. 

Possession  of  a  tract  of  land  by  the  grantee 
thereof  in  an  unrecorded  deed,  attended  by  only 
slight  improvements  such  as  might  reasonably 
and  fairly  be  deemed  to  have  been  the  work  of  a 
tenant,  or  provision  by  an  owner  for  a  tenant, 
and  unaccompanied  by  any  conspicuous  mark- 
ings of  the  boundary  lines,  or  improvement  up 
to  such  lines,  while  his  grantor  resides  upon  and 
uses  an  adjacent  tract  which,  together  with  the 
one  conveyed  by  the  unrecorded  deed,  constitutes 
a  single  tract,  to  which  he  has  recorded  title 
and  out  of  which  he  made  the  conveyance,  is 
not  sufficient  to  put  a  subsequent  purchaser  of 
such  entire  tract  upon  inquiry  as  to  the  title  of 
the  occupant  under  the  unrecorded  deed. 

2.  Vendor  and   Purchaser  ^=>232(8)— Poe- 

SESSION  UNDER  UNRECORDED  DEED — NOTICE. 

In  such  case,  the  possession  under  the  un- 
recorded deed  is  apparently  consistent  with  that 
of  the  grantor  having  record  title  to  all  of  the 
land  on  which  there  is  such  concurrent  possession 
at  different  places;  wherefore  a  purchaser  froqi 
him  is  under  no  duty  to  prosecute  his  inquiry 
as  to  the  title  beyond  the  record  and  the  posses- 
sion by  the  holder  of  the  recorded  title. 

Appeal  from  Circuit  CJourt,  Calhoun 
County. 

Suit  by  W.  S.  Hupp  and  others  against 
the  Parkersburg  Mill  Company  and  others, 
with  cross-bill  by  defendants.  Decree  deny- 
ing relief  sought  by  the  bill,  and  granting 
the  prayer  of  the  cross-bill,  and  plaintiffs  ap- 
peal.   Affirmed. 

Bruce  Ferrell,  of  Grantsville,  for  appel- 
lants. 

Pendleton,  Mathews  &  Bell,  of  Spencer, 
and  R.  F.  Kidd.  of  Glenville,  for  api>ellees. 

POFFENBARGER,  J.  The  appellants, 
having  been  in  possession  of  a  tract  of  land, 
conveyed  to  them  by  E.  J.  Vannoy  and  wife, 
out  of  a  larger  tract  to  which  the  grantors 
had  record  title,  by  an  unrecorded  deed,  at 
the  date  of  the  execution  and  recordation  of 
a  deed  of  trust  on  the  entire  tract,  in  favor 
of  the  Parkersburg  Mill  Company,  a  corpora- 
tion, brought  this  suit  for  cancellation  of  the 
deed  of  trust,  in  so  far  as  it  affects  or  relates 
to  the  portion  of  the  land  conveyed  to  them, 


as  a  cloud  upon  their  title,  under  the  Im- 
pression that  their  possession  constituted  no- 
tice of  their  right,  to  the  trustee  and  the 
trust  deed  creditor.  Upon  the  bill  and  the 
Joint  and  several  answer  of  the  trustee  and 
creditor,  denying  notice  and  praying  enforce- 
ment of  the  lien,  the  exhibits  filed  therewith, 
depositions  taken,  and  a  stipulation  filed,  the 
court  entered  a  decree  denying  the  r^ief 
sought  by  the  bill,  for  want  of  equity,  and 
granting  the  prayer  of  the  cross-bill  answer, 
from  which  the  plaintiffs  have  appealed. 

By  deeds  executed  and  duly  recorded  in 
1910,  Vannoy  became  the  owner  of  a  tract  of 
land  containing  406  acres  and  93  poles.  By 
a  deed  executed  July  9,  1912,  and  not  re- 
corded until  November  11,  1913,  Vannoy  and 
his  wife  conveyed  to  the  appellants  a  portion 
thereof,  containing  91^  acres,  describing  it 
by  metes  and  bounds.  For  the  most  part,  the 
land  so  conveyed  was  unimproved.  In  a 
cleared  space  containing  1*^  or  2  acres,  there 
was  a  house  into  which  the  grantees  moved 
in  December,  1912,  after  having  enlarged  the 
cleared  space  by  about  an  acre  and  built  a 
comcrib.  Between  that  date  and  the  execu- 
tion of  the  deed  of  trust  they  cleared  some 
additional  land  in  another  place  on  the  tract 
and  cultivated  it  in  corn,  built  some  fence, 
sowed  some  grass  seed,  and  set  out  a  small 
orchard.  The  house  and  outbuildings  were 
in  view  of  a  public  road,  but  the  other  im- 
provements were  not.  The  deed  of  trust  was 
executed  October  16,  1913,  and  admitted  to 
record  October  22,  1913,  without  actual  no- 
tice of  the  conveyance  to  the  appellants,  or 
their  claim  of  title  as  purchasers,  on  the 
part  of  the  grantee  or  creditor.  It  conveyed 
all  of  the  40C-acre  tract,  except  five  small 
parcels  thereof,  amounting  in  the  aggregate 
to  about  117  acres,  previously  sold  to  other 
parties  and  conveyed  by  deeds  duly  record- 
ed, to  secure  to  the  Parkersburg  Mill  Com- 
pany a  promissory  note  for  the  sum  of  |2,- 
000,  executed  by  the  grantor,  but  it  did  not 
except  the  91%  acres  previously  conveyed  to 
the  appellants  by  the  unrecorded  deed. 

In  a  chancery  suit  brought  by  the  First 
National  Bank  of  Spencer,  thje  portion  of  the 
406-acre  tract  retained  by  Vannoy  was  sold, 
and  out  of  the  proceeds  of  the  sale  ^690.67 
was  paid  on  the  debt  secured  as  aforesaid. 
A  decree  entered  therein  saved  to  that  com- 
pany its  right  to  proceed  against  the  91^- 
acre  tract  conveyed  to  the  appellants,  for 
sale  thereof  to  satisfy  the  unpaid  portion  of 
its  said  debt.  After  having  denied  all  the 
material  allegations  of  the  bill,  the  answer 
averred  the  existence  of  the  unpaid  indebted- 
ness secured  by  the  deed  of  trust,  and  prayed 
for  a  sale  of  the  land  in  controversy  to  sat- 
isfy the  same,  by  way  of  affirmative  relief, 
which  prayer  was  granted  in  the  decree  ap- 
pealed from. 

[1]  As  between  the  appellants  and  Vannoy, 
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their  grantor,  the  unrecorded  deed  was  valid 
and  effective,  and  their  possession  under  It 
adverse.  It  must  be  admitted,  also,  that  they 
were  not  tenants  in  common  with  Vannoy. 
But  these  conclusions  are  not  determinative 
of  the  issue  raised  by  the  pleadings  or  the 
rights  of  the  parties.  Possession  under  an 
executory  contract,  not  adverse  at  all  to  the 
vendor,  and  even  under  a  merely  verbal  con- 
tract, would  be  notice  to  a  subsequent  pur- 
chaser, under  some  circumstances.  Marshall 
V.  MdDermitt,  79  W.  Va.  245,  90  S.  E.  830, 
li.  R.  A.  1917C,  883;  Anderson  v.  Nagle,  12 
W.  Va.  98;  Atkinson  v.  Miller,  34  W.  Va. 
115,  11  S.  E.  1007,  9  L.  R.  A.  544;  Campbell 
V.  Fetterman,  20  W.  Va.  898.  Upon  an  issue 
as  to  title  between  the  grantor  in  an  unre- 
corded deed  in  possession  of  laud  and  a  sub- 
sequent purchaser  thereof  claiming  to  have 
lK«ught  It  and  obtained  a  conveyance  thereof, 
without  notice  of  the  prior  conveyance,  the 
relation  between  the  grantor  and  grantee  In 
the  unrecorded  deed,  and  their  rights,  are 
only  incidentally  involved.  The  real  inquiry 
is  whether  the  subsequent  purchaser  had 
notice  of  the  prior  right  of  the  grantee  in 
the  unrecorded  deed,  so  as  to  deprive  hlin  of 
the  benefit  of  the  statute  declaring  every 
deed  conveying  any  estate  void  as  to  subse* 
quent  purchasers  for  valuable  consideration 
and  without  notice,  until  and  except  from  the 
time  that  it  is  duly  admitted  to  record.  Sec- 
tion 5,  c.  74,  of  the  Code  (sec.  3835).  The 
peculiar  relation  between  tenants  in  common 
is  a  factor  that  sometimes  enters  Into  the 
inquiry.  Martin  v.  Thomas,  56  W.  Va.  220, 
49  S.  E.  118;  Ellison  v.  Torpin,  44  W.  Va. 
414,  30  S.  B.  183.  But,  when  probative  or 
potential,  this,  too.  Is  only  incidentally  in- 
volved. The  situation  of  the  parties  to  the 
transaction  out  of  which  this  controversy 
has  arisen  and  the  facts  and  circumstances 
are  altogether  different  from  those  disclosed 
by  the  records  in  the  two  cases  Just  referred 
to  and  all  others  in  which  this  court  has  been 
called  upon  to  determine  questions  of  notice 
between  prior  and  subsequent  purchasers, 
arising  under  the  recording  statute.  In 
Campbell  v.  Fetterman's  Heirs,  20  W.  Va. 
398,  two  town  lots  constituted  the  subject- 
matter  of  the  unrecorded  deed,  and  the  gran- 
tor was  not  in  possession  of  any  part  of  ei- 
ther of  them  at  the  date  of  the  execution  of 
the  sub.sequent  deed.  Here  the  grantee  was 
In  possession  of  the  portion  of  the  original 
tract  conveyed  to  him  by  the  unrecorded 
deed,  while  the  grantor  remained  in  posses- 
sion of  the  residue  thereof;  wherefore  there 
was  concurrent  and  partial,  but  not  joint  nor 
common,  possession  of  the  original  tract  con- 
sidered as  an  entirety.  In  Delaplnin  v.  Wil- 
kinson, 17  W.  Va.  242,  and  Anderson  v.  Nagle, 
cited,  the  element  of  notice  by  possession 
was  not  involved ;  the  claimants  against  the 
unrecorded  papers  having  been  creditors,  as 
to  whom  such  notice  is  unavailing,  not  sub- 


sequent purchasers.  TJie  decision  in  Mar- 
shall V.  McDermltt,  79  W.  Va.  245,  90  S.  E. 
830,  L.  R.  A.  1917C,  883,  rests  upon  another 
proposition,  Marshall's  estoppel  by  accept- 
ance of  the  benefit  of  the  decree  under  which 
his  land  was  sold. 

The  legal  effect  of  possession  under  such 
circumstances  has  been  a  subject  of  Inquiry 
in  other  jurisdictions,  however,  and  has  gener- 
ally been  held  to  be  insufiiclent  to  constitute 
such  notice  as  will  put  a  subsequent  pur- 
chaser upon  inquiry.  It  is  so  held  because 
it  is  not  inconsistent  with  the  possession  of 
the  grantor.  He  is  In  possession  of  a  por- 
tion of  the  land,  under  a  deed  calling  for  the 
entire  tract  and  recorded.  One  contemplat- 
ing the  purchase  of  land  so  held  is  required 
to  examine  the  record  as  to  the  title  and  also 
the  land  itself  as  to  possession.  Going  to  the 
record,  he  finds  a  deed  conveying  the  entire 
tract  to  the  grantee ;  and  going  to  the  land, 
he  finds  the  grantee  In  possession  at  some 
point  on  the  tract.  Although  others  may  be 
found  in  possession,  also,  their  possession  is 
not  deemed  to  be  inconsistent  with  that  of 
the  holder  of  the  record  title,  ordinarily; 
wherefore  the  Inquiry  need  not  go  beyond 
the  record  and  the  ascertainment  of  posses- 
sion on  the  part  of  the  grantee  in  the  record 
title,  unless  there  is  something  in  the  char* 
acter  of  the  possession  that  renders  it  in- 
consistent with  that  of  the  holder  of  the  re- 
corded deed.  That  such  others  found  in 
possession  may  be  only  tenants  of  his,  though 
not  known  to  be  such,  makes  their  posses- 
sion legally  consistent  with  the  recorded  title 
and  his  possession  thereunder.  Bllllngton  v. 
Welsh,  5  Bin.  (Pa.)  129,  6  Am.  Dec.  406; 
Hewes  v.  Wlswell,  8  Me.  (8  Greenl.)  94;  Mc- 
Mechan  v.  Griffing,  3  Pick.  (Mass.)  149,  15 
Am.  X)ec.  198 ;  Pope  v.  Allen,  90  N.  Y.  '298 ; 
Brown  v.  Volkening,  64  N.  Y.  76;  Holmes  v. 
Stout,  10  N.  J.  Eq.  419;  Coleman  v.  Barklew, 
27  N.  J.  Law,  357 ;  Wade  on  Notice,  §§  291, 
293 ;   Webb,  Rec.  Tit.  |  232. 

[2]  This  theory  of  consistency  in  posses- 
sion is  not  judicially  asserted  with  a  degree 
of  rigidity  that  precludes  possibility  of  no- 
tice by  means  of  possession  and  Improvement 
of  a  part  of  the  land  so  held.  The  doctrine 
of  the  ca.ses  above  referred  to  seems  to  be 
that  circumstances  sufficient  to  put  a  pru- 
dent man  upon  inquiry  may  amount  to  no- 
tice. 

"Actual  notice,  of  itself.  Impeaches  the  subse- 
quent conveyance.  Proof  of  circumstances, 
short  of  actual  notice,  which  should  put  a  pru- 
dent man  upon  inquiry,  authorizes  the  court  or 
jury  to  infer  and  find  actual  notice.  The  char- 
acter of  the  possession  which  is  sufficient  to 
put  a  person  upon  inquiry,  and  which  will  be 
equivalent  to  actual  notice  of  rights  or  equities 
in  persons  other  than  those  who  have  title  upon 
record,  is  very  well  established  by  an  unbroken 
current  of  authority.  The  possession  and  occu- 
pation must  be  actual,  open  and  visible;  it 
must  not  be  equivocal,  occasional,  or  for  a  spe- 
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cial  or  temporary  purpose;  neither  must  it  be 
consistent  with  the  title  of  the  apparent  owner 
by  the  record."  Brown  v.  Volkening,  64  N.  Y. 
76,  82. 

''The  fact  of  notice  must  be  proved  by  in- 
dubitable evidence ;  either  by  direct  evidence  of 
the  fact,  or  by  proving  other  facts,  from  which 
it  may  be  clearly  inferred.  It  is  not  in  such 
case  sufficient  that  the  inference  is  probable,  it 
must  be  necessary  and  unquestionable."  Mc- 
Mechan  y.  Griffing,  3  Pick.  (Mass.)  149,  155,  15 
Am.  Dec  198. 

''If  such  a  line  had  been  run,  as  alleged  in  the 
bill,  and  the  complainant  had  made  improve- 
ments up  to  the  line,  such  an  actual  occupancy 
of  the  land  would  have  been  sufficient  to  put  the 
purchaser  upon  inquiry."  Hanrick  v.  Thomp- 
son, 9  Ala.  409,  413. 

In  that  case,  two  persons  had  bought  an 
inii>erfect  section  of  land,  at  the  same  time, 
taking  separate  conveyances,  with  the  under- 
standing that,  although  the  patents  called 
for  an  unequal  division  of  the  section,  it  was 
to  be  equally  divided  between  them.  Han- 
rick, to  whom  the  larger  portion  had  been 
conveyed,  having  died,  his  executor  adver- 
tised and  sold  the  area  called  for  in  his  pat- 
ent, to  an  innocent  purchaser.  In  Billing- 
ton  V.  Welsh,  cited.  Turner,  owning  a  tract 
of  234  acres  on  which  he  had  made  valuable 
improvements,  verbally  sold  about  100  acres 
thereof  to  hils  brother-in-law,  Welsh,  who  en- 
tered upon  It  and  made  slight  Improvements. 
BUlington  purchased  the  entire  tract  at  a 
sale  made  under  an  execution  against  Turner, 
and  it  was  held  that  Welsh's  possession  was 
not  sufficient  to  constitute  notice.  One  of 
the  Judges,  In  delivering  the  opinion  of  the 
court,  said: 

"At  best  the  possession  of  the  defendant  was 
of  a  mixed  nature.  His  pretensions  are  not 
defined  by  marked  boundaries  or  an  actual  sur- 
vey. If  one  inclining  to  purchase  had  previous- 
ly viewed  the  premises,  he  would  have  seen 
nothing  but  what  usually  occurs,  where  forges, 
grist  and  saw  mills  are  carried  on— outhouses 
and  cabins  for  the  accommodation  of  colliers 
and  other  workmen.  Without  such  conven- 
iences, those  manufactories  could  not  be  carried 
on.  The  defendant's  holding  under  such  circum- 
stances could  not  convey  the  same  information, 
nor  put  a  purchaser  upon  inquiry  in  the  same 
manner,  as  an  exclusive,  unmixed  possession, 
in  common  cases  might    ♦    ♦    ♦    seem  to  give." 

Concurrent  possession  of  grantor  and  gran- 
tee on  the  original  tract  Is  not  always  con- 
clusive evidence  against  notice,  however. 
Any  peculiar  circumstance  which  strongly 
suggests  dlsassoclation  or  separation  of  title 
between  them  suffices  to  put  the  purchaser 
upon  inquiry.  Krlder  v.  Lafferty,  1  Whart. 
(Pa.)  303 ;  Hatch  v.  Bigelow,  39  111.  546. 

Tlie  boundarj'  lines  of  the  tract  of  land 
conveyed  to  the  appellants  may  have  been 
surveyed,  but  there  is  no  proof  that  they 
were  marked  by  any  conspicuous  monuments 
or  defined  by  possession  and  improvement  up 


to  them.  Whether  such  marking  or  improve- 
ment would  be  sufficient  to  put  a  purchaser 
upon  Inquiry  need  not  be  determined.  It 
suffices  to  say  the  occupancy  of  the  appel- 
lants and  the  improvements  made  by  th«n 
were  not  apparently  inconsistent  with  the 
possession  of  their  grantor,  but,  on  the  con- 
trary, were  entirely  consistent  therewith. 
The  house  Into  which  they  moved  had  been 
erected  before  they  purchased,  and  the  ad- 
ditional clearing  they  had  done  and  the  out- 
buildings they  had  put  up  did  not  differ 
in  character  from  Improvements  frequently 
made  by  tenants.  The  possession  of  the  91^ 
acres  was  exclusive  and  adverse,  as  regards 
the  grantor  of  the  appellants;  but  it  was 
neither  actually  nor  apparently  coextensive 
with  the  bounds  of  the  tract  to  which  the 
vendor  had  record  title  and  under  which  he 
was  likewise  In  possession.  Though  perfect 
as  between  themselves  and  their  render, 
their  title,  as  to  the  subsequent  purchaser, 
was  equivocal,  mixed,  and  consistent  with 
that  of  the  vendor,  if  not  secret  or  concealed. 
The  principles  and  precedents  to  which  refer- 
ence has  been  made  fully  sustain  the  find- 
ing and  the  legal  conclusion  of  the  trial 
court 

For  the  reasons  stated,  the  decree  com- 
plained of  will  be  affirmed. 


DONEHOO  et  al.  r.  KING  et  al.    (No.  3672.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25,  1919.) 

(Syllahu9  hy  the  Court.) 

1.  Estoppel  ^=»37— Estoppel  by  Deed— Con- 
veyance IN  Fbaud  of  Cbeditobs. 

The  doctrine  of  estoppel  by  a  covenant  of 
warranty  is  not  operative  between  the  grantor 
and  grantee,  in  a  deed  conveying  laud  with  in- 
tent to  defraud  creditors,  against  a  purchaser 
from  the  grantor  for  a  valuable  consideration, 
or  any  person  claiming  under  such  purchaser; 
the  deed  having  been  set  aside  for  fraud,  and  the 
land  sold  to  satisfy  a  debt  of  a  creditor,  and  the 
grantor  having  reacquired  the  title  and  con- 
veyed the  land  to  a  third  person  for  value. 

2.  Fbaudulent  Conveyances  ^=»315(1)— I^*" 
cbee-^onstbttction. 

A  decree  setting  aside  a  deed,  and  subjectiog 
the  land  conveyed  by  it  to  sale,  at  the  instance 
of  a  creditor  of  the  grantor,  to  satisfj'  both  prior 
and  subsequent  debts,  upon  a  bill  charging  tbe 
making  of  the  conveyance  with  intent  to  defraud 
the  creditor  as  to  such  debts,  withholding  of 
the  deed  from  record,  inducement  of  credit  by  a 
false  representation  of  ownership  of  the  land 
after  the  conveyance,  failing  circumstances  of 
the  grantor  at  the  date  of  the  deed,  and  his 
insolvency  at  the  date  of  the  filing  of  the  bill,  ia 
properly  interpreted  as  one  setting  the  deed 
aside  for  fraud  in  the  making  thereof. 
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8.  Fbauduucnt    Conveyances    ^sal62(2)  — 
PAirnciPATiaN  in  Fraud — ^Volunteer's  Ac- 
ceptance OF  Benefits. 
A  mere  volunteer  in  a  fraudulent  convey- 

ance*  whether  an  infant  or  an  adult,  participates 

in  the  fraud  of  the  grantor  by  his  acceptance 

of  the  benefit  of  the  conveyance. 

4.  Fraudulent  Conveyances  ^=»162(2)— In- 
fant   Grantee— Purchaser   for   Value- 
Estoppel. 
To  permit  an  infant  grantee  in  a  fraudulent 
conveyance  to  have  the  benefit  of  an  estoppel, 
arising  from  the  covenant  of  warranty  in  the 
deed,  against  a  purchaser  for  value  from  the 
grantor,  after  the  latter  has  reacquired  the  title 
through  judicial  proceedings  and  conveyed  the 
land  to  a  third  person  for  value,  would  contra- 
vene the  legal  principle  denying  to  any  person 
the  benefit  of  his  own  wrong,  as  well  as  the 
spirit  of  the  statute  against  fraudulent  convey- 
ances. 

Appeal  from  Circuit  Court,  Boone  County. 

Bill  by  Cora  B.  Donehoo  and  others  against 
J.  D.  King  and  others  and  J.  W.  Cassingham 
and  others.  Decree  for  plaintiffs,  and  de- 
fendants J.  W.  Cassingham  and  others  ap- 
peal.   Decree  reversed  and  bill  dismissed. 

J.  Blackbam  Watts  and  McClintlc,  Math- 
ews &  Campbell,  all  of  Charleston,  for  ap- 
pellants. 

Murphy  ft  Wade>  of  Madison,  for  appellees. 

POFFBNBAItOBIt,  J.  This  appeal  is  from 
a  diK^ree  setting  aside  and  canceling  the  title 
papers  of  the  appellanta  as  to  the  undlvldea 
two-flfthfl  of  2,508  acres  of  land  claimed  by 
them,  as  ccdstltuting  clouds  upon  the  title 
of  the  appellees,  and  awarding  partition  of 
the  land,  upon  the  theory  that  the  latter  ac^ 
quired  the  title  by  means  of  a  covenant  of 
wiurzanty  in  a  deed  which  was  set  aside  and 
annulled  and  the  covenantor's  partial  reae- 
qvlaition  of  the  title  warranted  by  him. 

By  a  deed  dated  September  9,  1877,  and 
recorded  August  80,  1883,  Daniel  Donahoo 
and  wife  conveyed  the  land  to  Clara  J. 
Briggs  and  Mary  King,  two  of  his  ctiildren, 
in  trust  for  his  six  minor  children,  with  a 
coTenant  of  general  warranty  as  to  all  of  it 
but  three  acres.  In  November,  1888,  T.  M. 
White,  a  creditor  of  Donahoo,  filed  his  bill  to 
set  aside  the  deed  for  want  of  consideration, 
and  intent  on  the  part  of  the  grantor  in  the 
making  thereof  to  hinder,  delay,  and  de- 
fraud his  creditors  and  particularly  the  said 
White.  Upon  that  bill  the  deed  was  set 
aside  and  the  land  sold  to  satisfy  the  plain- 
tiff's debt,  and  he  became  the  purchaser. 
By  a  deed  dated  October  9,  1897,  Wihite  re- 
conveyed  to  Donahoo  two-fifths  of  the  land 
for  a  recited  ccmsideration  of  $2,012.  By  a 
deed  dated  August  21,  1890,  Donahoo  and 
wife  conveyed  said  two-fifths  to  John  Moores, 
who  on  the  next  day   acquired   the  other 


three-fifths  from  White  by  deed.  From 
Moores  such  title  as  he  acquired  by  these 
conveyances,  purporting  to  be  entire  and 
complete,  has  passed  by  numerous  deeds  to 
the  appellants. 

The  sole  ground  of  alleged  title  in  the  ap- 
pellees is  inurement  to  them  of  the  title  to 
the  two-fifths  reconveyed  to  Donahoo  by 
reason  of  his  covenant  of  general  warranty 
in  the  deed  by  which  he  had  formerly  con- 
veyed the  entire  tract  to  them  and  which  had 
been  canceled  and  set  aside.  Their  contention 
is  that  the  deed  was  set  aside  only  as  to  the 
superior  right  of  White  as  a  creditor,  and 
was  left  in  full  force  and  effect  between  the 
parties  to  it,  and  that  the  warranty  passed 
the  reacquired  title  to  the  two-fifths  by  es- 
toppel. Of  course  a  creditor  of  a  fraudulent 
or  voluntary  grantor  has  no  right  to  have 
the  conveyance  wholly  set  aside,  except  for 
subjection  of  the  property  to  payment  of 
his  debt,  but  he  has  an  undoubted  right  to 
have  the  property  sold,  and  complete  title 
thereto  passed  by  the  sale,  If  such  procedure 
is  necessary  to  the  satisfaction  of  his  debt. 
And  in  this  instance  the  property  was  sold, 
and  complete  title  passed  to  White.  Hence 
this  bill  cannot  be  sustained  upon  the  theory 
of  title  remaining  in  the  grantees  after  the 
sale.  Such  a  status  is  both  logically  and 
legally  impossible.  It  is  fair  to  counsel  to 
say  they  do  not  claim  it. 

[1]  Ordinarily,  if  a  person  grants  land 
with  a  covenant  of  general  warranty,  any 
title  thereto  he  subsfcquently  acquires  from  a 
third  person  virtually  passes  by  force  of  his 
warranty  to  his  grantee,  for  he  is  estopped 
to  claim  it  against  his  own  covenant.  Clark 
V.  Sayers,  55  W.  Va.  512,  47  S.  B.  312;  Yock 
v.  Mann,  67  W.  Va.  187,  49  S.  E.  1019 ;  Sum- 
merfield  v.  White,  64  W.  Va.  311,  46  S.  D. 
154.  And  the  estoppel  binds  his  heirs,  gran- 
tees, and  all  persons  claiming  under  him. 
Claric  V.  Sayers,  cited ;  Custer  v.  Hall,  71  W. 
Va.  119,  76  S.  B.  183;  Raines  v.  Walker, 
77  Va.  92;  Carver  v.  Jackson,  4  Pet.  86,  7 
L.  Bd.  761;  Myers  v.  Croft,  13  WaU.  291,  20 
L.  Ed.  562;  Irvine  y.  Irvine,  9  WaU.  618,  19 
D.  Bd.  800. 

The  theory  of  the  appellees  is  that  the  cot* 
enant  of  warranty  between  Donahoo  and  his 
granted  embodied  in  the  deed  was  not  de- 
stroyed by  the  decree  or  the  sale  made  under 
it,  and  that  it  still  has  force  and  efficacy, 
binding  him  and  all  persons  claiming  under 
his  subsequent  deed  to  Moores.  It  seems  to 
be  admitted,  however,  that  if  the  deed  of 
1877  was  actually  fraudulent  the  grantees 
therein  are  estopped  to  claim  the  benefit  of 
the  warranty  against  Moores,  a  purchaser  for 
value  from  Donahoo,  after  he  reacquired  title. 
That  they  are,  if  such  is  the  case,  is  most 
emphatically  asserted  by  well-considered  der 
cisions.  GiUiland  v.  Fenn,  90  Ala.  230, 
8  South.  15,  9  U  R.  A.  413;   Stokes  v.  Jones, 
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18  Ala.  734 ;  Troxell  v.  Stevens,  57  Neb.  329, 
77  N.  W.  78i; 

[2]  This  record  discloses  none  of  t>e  pro- 
ceedings in  the  suit  brought  by  Wihlte,  ex- 
cept the  bill,  the  decrees  of  sale  and  con- 
firmation, and  the  deed  made  by  the  special 
commissioner.  The  bill  alleged  indebtedness 
both  prior  and  subsequent  to  the  date  of  the 
deott  it  assailed,  and  charged  both  want  of 
consideration  and  fraud  in  a  single  para- 
graph, and,  in  addition  thereto,  false  repre- 
sentations of  ownership  of  the  land  after  the 
conveyance,  by  way  of  inducement  to  loans 
made  to  the  grantor  by  the  plaintiff,  as  well 
as  a  withholding  of  the  deed  from  record. 
It  also  alleged  failing  circumstances  on  the 
part  of  Donahoo  since  the  year  1876,  and 
total  insolvency  at  the  date  of  the  filing 
thereof.  What  defense  he  set  up  in  his  an- 
swer does  not  appear.  The  decree  did  not 
adjudge  the  existence  of  fraud  in  terms. 
Its  languagp  is  that  the  deed  "be  set  aside 
and  held  fur  naught  so  far  as  the  same  in 
any  way  affects  the  plaintiff's  debt."  How- 
ever, it  subjected  the  land  to  sale  for  all  of 
the  indebtedness  claimed,  $2,000,  largely,  if 
not  entirely,  contracted  before  the  date  of  the 
deed,   and   $1,123.95   contracted   afterwards. 

Considered  as  an  entirety,  the  bill  cannot 
be  fairly  construed  otherwise  than  as  one 
attacking  the  deed  on  the  ground  of  actual 
fraud.  Lack  of  consideration  was  charged  as 
a  circumstance  tending  to  prove  fraudulent 
intent.  In  addition  thereto  it  charged  a 
conveyance  by  a  man  in  failing  financial  cir- 
cumstances, to  avoid  payment  of  existing  in- 
4ebtedness,  and  fraudulent  contraction  of 
subsequent  indebtedness.  Nor  is  the  decree 
fairly  susceptible  of  any  interpretation  other 
than  that  of  one  setting  aside  the  deed  for 
actual  fraud,  since  it  set  it  aside  as  to  in- 
debtedness subsequently  incurred;  for  it 
could  not  have  been  set  aside  for  lack  of  con- 
sideration alone  as  to  a  debt  subsequently 
Incurred.    Code,  c.  74,  f  2  (sec.  3830);    Ed- 


wards Manufacturing  Co.  v.  Carr,  65  W.  Va. 
673,  64  S.  E.  1030;  Greer  v.  CKBrien,  36  W. 
Va.  277, 15  S.  B.  74 ;  McCue  v.  McCue,  41  W. 
Va.  151,  23  S.  E.  689;  Graham  Grocery  Co. 
V.  Chase,  75  W.  Va.  775,  84  S.  E.  785. 

[3,4]  Inability  of  the  infant  beneficiaries 
of  the  deed  of  1877  to  participate  actively 
in  the  fraud  of  the  grantor  may  be  admitted, 
but  that  does  not  absolve  them  from  the 
effect  of  the  fraudulent  intent  and  purpose. 
There  is  no  saving -in  section  1  of  chapter 
74  of  the  Code  (sec.  3829)  in  favor  of  volun- 
teers, whether  infants  or  adults.  If  there  is 
fraud  on  the  part  of  the  grantor  only,  it 
vitiates  the  deed  as  to  everybody  except  a 
purchaser  for  value  and  without  notice. 
Graham  Groc<»'y  Co.  v.  Chase,  cited.  The  re- 
cipient of  a  fraudulent  gift,  however  free 
from  intent  actually  fraudulent,  becomes  a 
fraudulent  grantee  ^e  moment  he  claims  the 
benefit  of  the  grant.  Hli«  acceptance  amounts 
in  law  to  an  adoption  of.  the  fraudulent  act 
of  the  grantor.  Graham  Grocery  Co.  v. 
Chase;  Laidley  v.  Reynolds,  58  W.  Va.  418. 
52  S.  E.  405;  Mayhew  v.  Clark,  33  W.  Va. 
387,  10  S.  B.  785;  Connoway  v.  McCann,  30 
W.  Va.  200,  3  S.  E.  590;  Duncan  v.  Custard, 
24  W.  Va.  730;  Sexton  v.  Wheaton,  8  Wheat 
229,  5  L.  Ed.  603.  To  claim  the  benefit  of  the 
estoppel  ordinarily  arising  from  a  covenant 
of  warranty,  the  grantees  in  the  fraaduleL*; 
deed  would  have  to  adopt  the  frauduless 
act  of  the  grantor,  for  the  covenant  \a  a 
part  of  that  act,  and  that  would  make  thein, 
in  a  legal  sense,  participants  in  it  If  per- 
mitted to  take  the  benefit  of  it,  they  would 
be  allowed  to  profit  by  their  own  fraud  at 
the  expense  of  a  purchaser  for  value. 

From  these  principles  and  conclusions  it 
results  that  the  decree  complained  of  is 
erroneous,  and  that  there  is  no  merit  In  the 
bill;  wherefore  the  decree  will  be  reversed 
and  the  bill  dismissed,  with  costs  to  the  ap- 
pellants in  this  court  and  in  the  court  is«*j(»w. 
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GRIFFIN  V.  RICHARDSON.    (No.  3567.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25,  1919.) 

fSytlahus  hv  the  Court.) 

1.  Dedication  ^=>19(5)— Sale  by  Reference 
TO  Map^Right  of  Pubchasess. 

Where  the  owner  lays  off  a  tract  of  land 
into  lots,  streets,  and  alleys  for  an  addition  to 
a  town,  and  has  a  map  made  thereof,  with  ref- 
erence to  which  he  makes  sale  of  such  lots,  the 
purchasers  thereof  are  entitled  to  the  use  of 
all  such  streets  and  alleys  necessary  to  the  com- 
plete enjoyment  of  the  lots  purchased  by  them. 

2.  Dedication  ^=>60— Streets  and  Alleys- 
Acceptance  —  Right  TO  Make  Improve- 
ments. 

Where  the  owner  of  a  tract  of  real  estate 
lays  off  the  same  into  lots  abutting  upon  streets 
and  alleys,  as  shown  by  a  plat  thereof,  and 
dedicates  such  streets  and  alleys  to  the  public 
upon  their  natural  grade  and  in  their  natural 
state,  and  such  dedication  is  accepted  by  some 
public  corporation  having  the  right  to  accept 
the  same,  such  public  corporation  has  authority 
to  make  such  improvements  in  the  streets  and 
alleys  so  dedicated  as  will  make  them  reasonably 
fit  for  the  purpose  of  their  dedication,  so  that 
the  reasonably  convenient  use  thereof  by  any 
abutting  owner  is  not  materially  affected. 

3.  Dedication  <&s>61— Town  Addition— Map 
—  Right  of  Purchasers  —  Change  of 
Grade. 

Where  a  tract  of  land  Is  laid  off  into  lots, 
streets  and  alleys  as  a  subdivision  to  a  city  or 
town,  and  the  owner  so  laying'  off  the  same 
makes  a  map  thereof,  and  makes  sale  of  the 
lots  with  reference  thereto,  the  purchasers  of 
such  lots  have  the  right  to  the  free  and  un- 
obstructed use  of  such  streets  and  alleys,  and 
where  it  is  necessary,  in  order  that  such  use 
shall  be  enjoyed,  that  changes  be  made  in  the 
natural  grade  of  such  streets  or  alleys,  any  pur- 
chaser so  having  the  right  to  use  the  same  may 
make  such  changes  as  are  necessary  for  the  rea' 
sonable  enjoyment  of  the  easement  possessed  by 
him,  so  that  he  does  not  materially  affect  any 
other  abutting  owner's  reasonably  convenient 
use  of  such  streets  or  alleys. 

Appeal  from  Circuit  Court,  Harrison 
County. 

Bill  for  injunction  by  James  A.  Griffin 
against  Edwin  V.  Richardson,  administrator, 
etc.  Decree  for  plaintiff,  perpetuating  the 
Injunction,  and  defendant  appeals.  Revers- 
ed, and  bill  dismissed. 

Harvey  W.  Harmer  arid  Chas.  G.  Coffman, 
both  of  Clarksburg,  for  appellant. 

Homer  Strosnlder  and  Fred  L.  Shlnn,  both 
of  Clarksburg,  for  appellee. 

RITZ,  J.  In  the  year  1890  one  William 
Hood  laid  off  into  town  lots  an  addition  to 
the  town  of  Shinnston.  A  plat  was  made  of 
this  addition,   which  included  thereon  cer- 


tain streets  and  alleys,  as  well  as  the  lots, 
as  part  thereof.  These  lots  were  sold  by 
Hood  to  various  parties,  among  the  purchas- 
ers being  the  plaintiff  Griffin  and  defendant's 
Intestate,  Lutlier  H.  Coffman.  Coffman  be- 
came the  owner  of  three  of  said  lots,  to  wit, 
those*  numbered  6,  7,  and  8  on  the  plat,  and 
Griffin  likewise  became  the  owner  of  three 
thereof,  Nos.  25,  26,  and  27.  Between  the 
rear  of  the  three  lots  owned  by  Griffin  and 
the  rear  of  the  three  owned  by  Coffman  there 
was  laid  down  on  the  plat  an  alley  18  feet 
wide  connecting  at  one  end  of  the  property 
of  Griffin  and  GoflPman  with  another  road 
or  alley  referred  to  in  the  proceedings  as  Ra- 
vine alley,  and  at  the  other  end  of  their 
respective  properties  was  another  alley  run- 
ning at  right  angles  to  the  alley  separating 
the  properties  of  the  parties  to  this  suit. 
Each  of  the  parties  constructed  houses  on 
the  respective  parcels  of  land  owned  by  him, 
the  house  of  Coffman  fronting  on  a  street 
running  in  front  of  his  lots  at  the  end  far- 
thest from  the  lots  of  Griffin,  and  the  house 
of  Griffiji  fronting  on  a  street  running  in 
front  of  his  lots  at  the  end  farthest  from 
the  lots  of  Coffman.  It  appears  that  the  sur- 
face of  the  alley  at  one  end  of  the  lots  of  the 
parties,  known  as  the  Ravine  alley,  at  the 
point  at  which  it  intersected  with  the  alley 
separating  the  properties  of  the  parties,  was 
about  10  or  12  feet  below  the  surface  of  the 
alley  with  which  it  so  connected,  so  that  it 
was  impossible,  under  the  conditions  that 
existed  at  the  time  the  property  was  laid 
out,  to  use  these  two  alleys  in  conjunction. 
Each  of  the  parties  reached  the  rear  of  his 
property  by  coming  over  the  alley  between 
them,  and  in  order  to  turn  aroimd  was  com- 
pelled to  go  uix)n  his  own  lots,  or  the  lots  of 
his  neighbor;  the  alley  not  being  wide 
enough  in  which  to  turn  a  wagon.  That 
part  of  the  alley  lying  between  the  property 
of  the  parties  farthest  from  the  Ravine  alley, 
and  for  atx)ut  one-third  of  the  length  thereof, 
was  paved  with  brick  by  Coffman  some  time 
since,  and  for  the  remainder  of  the  distance 
the  alley  Avas  in  the  same  condition,  until 
shortly  before  the  institution  of  this  suit, 
tiiat  it  was  when  the  property  was  origi- 
nally laid"  out;  that  Is,  it  was  never  graded, 
but  was  simply  laid  out  upon  the  ground  and 
left  in  its  natural  state.  At  the  end  of  the 
alley  separating  the  properties  of  the  par- 
ties next  to  the  Ravine  alley  it  is  consider- 
ably lower  than  it  is  in  the  middle.  The  ad- 
dition at  the  point  where  the  properties  of 
the  parties  are  located  is  on  sloping  ground, 
Griffin's  property  lying  on  the  upper  side  of 
the  alley,  and  Coffman's  property  on  the  low- 
er side  thereof,  and  the  ground  sloping  gradu- 
ally from  the  front  of  Griffin's  lots  down  to 
the  alley  in  the  rear,  and  from  the  rear  of 
Coffman's  lots  down  to  the  front  thereof. 
In  addition  to  this  slanting  condition  of  the 
alley,  it  is  not  uniform  in  its  longitudinal 
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elevation,  being  considerably  higher  at  a 
point  located  about  the  center  of  the  prop- 
erties of  the  parties  to  this  suit  than  at 
either  end.  In  this  ungraded  condition,  ex- 
cept as  to  the  portion  thereof  which  had  been 
paved  with  brick  as  above  stated,  the.  par- 
ties had  used  this  alley  for  a  considerable 
length  of  time,  part  of  the  time  it  being  oc- 
cupied with  chicken  houses,  and  sometimes 
entirely  closed  part  of  the  way  with  other 
outbuildings  and  fences. 

Shortly  before  the  institution  of  this  suit 
Cbffman  desired  to  open  this  alley  through 
to  the  Ravine  alley,  and  with  a  view  to  doing 
this  the  obstructions  were  removed  there- 
from, and  he  proceeded  to  grade  down  the 
alley  between  him  and  Griffin,  and  to  remove 
the  material  into  Ravine  alley;  his  purpose 
being  to  raise  the  grade  of  the  Ravine  alley 
some  6  or  7  feet,  and  lower  the  grade  In  the 
alley  separating  his  property  from  that  of 
Griffin,  so  as  to  make  a  grade  over  which 
travel  might  be  conducted  from  one  of  these 
alleys  to  the  other.  This  Involved  cutting 
off  the  high  part  of  the  alley  between  his 
property  and  that  of  Griffin,  about  the  cen- 
ter thereof,  and  also  making  some  cutting 
In  the  alley  from  a  point  near  the  end  of  the 
present  brick  paving  to  the  point  where  It 
intersects  with  the  Ravine  alley.  The  en- 
gineer he  procured  to  lay  out  the  propos- 
ed improvement  flies  a  profile  with  his 
deposition,  which  indicates  tlie  e.xtent  of  tbe 
cutting  required  In  order  to  carry  out  the 
plan.  From  this  profile  it  is  shown  that 
Ooffman's  purpose  was  to  cut  down  the  alley 
at  one  point  5  feet,  this  being  the  deepest 
part  of  the  cut,  and  the  cut  on  both  sides  of 
this  point  gradually  grew  less  until  It  ta- 
pered off  to  the  present  grade.  For  some  of 
the  distance  the  alley  Is  only  cut  down  a  few 
inches,  for  part  of  the  way  a  foot  or  two,  and 
for  another  part  of  the  way  as  much  as  5  feet. 
In  accordance  with  this  plan  CoflPman  procur- 
ed men  to  enter  upon  the  grading,  and  as 
soon  &B  this  was  done  Griffin  ffied  this  bill 
and  procured  an  injunction  against  further 
work  being  done. 

Griffin  In  his  bill  alleges  that  the  purpose 
of  Coffman  is  to  cut  down  the  alley  between 
them  to  the  level  of  the  grade  of  the  Ravine 
alley,  which  would  make  a  cut  some  10  or 
12  feet  deep,  and  his  proof  is  to  the  effect 
that,  If  this  was  done,  It  would  destroy  the 
access  to  his  property  from  the  rear  thereof. 
The  uncontradicted  evidence,  however,  is 
that  Coffman  never  had  any  such  purpose, 
his  only  purpose  being  to  grade  the  alley  as 
above  Indicated;  but  Griffin  contends  that 
even  then,  while  the  access  to  his  property 
would  not  be  entirely  destroyed,  it  would  be 
affected  In  a  substantial  way — that  Is  to  say, 
that  for  part  of  the  distance  he  could  not 
get  Into  his  property  as  readily  as  he  can  at 
the  present  time.  This  Is  undoubtedly  true 
as  to  that  part  where  the  cut  will  be  five 
teet  deep.     It  will  require  some  grading  at 


those  points  to  get  into  the  GrlflBln  lots,  and 
then  the  access  thereto  would  not  be  as  easy 
as  It  was  theretofore^  but  the  cutting  to  this 
extent  Is  only  over  a  portion  of  Griffin's 
property.  For  much  the  larger  portion  there- 
of .the  excavation  Is  very  much  less,  and  for 
considerable  parts  of  it  there  Is  no  cut  in  tlie 
alley  contiguous  to  his  property,  or  It  is  in- 
considerable, and  Ooffman's  contention  is 
that  he  has  a  right  to  put  this  alley  in  con- 
dition fit  to  be  used  In  connection  with  the 
other  streets  and  alleys  with  which  it  con- 
nects, so  long  as  he  does  not  too  materially 
injure  the  premises  of  Griffin.  Upon  a  hear- 
ing the  court  below  made  the  injunction  per- 
petual, and,  CbfCman  having  died  pending  tbe 
suit,  his  personal  representative  prosecutes 
this  appeal. 

[1]  There  is  no  doubt  that  when  a  party 
lays  off  a  piece  of  land  Into  lots  and  sdls 
those  lots  to  others  with  reference  to  certain 
streets  and  alleys  indicated  upon  the  plat, 
such  purchasers  are  entitled  to  have  the  use 
of  those  streets  and  alleys.  They  are  en- 
titled to  put  them  in  condition  so  that  they 
can  be  reasonably  used  In  connection  with 
the  properties  purchased  by  them,  and  also 
to  have  them  kept  free  from  any  obstruc- 
tions which  would  prevent  su<di  use.  Cook 
V.  Totten,  49  W.  Va.  177,  38  S.  El  491.  87  Am. 
St.  Rep.  792;  Edwards  v.  MoundsvlUe  Jjand 
Co.,  WW.  Va.  43,, 48  S.  B.  754.  There  is  no 
obligation  upon  the  party  who  lays  out  the 
lots  to  grade  the  streets  in  the  absence  of 
some  express  agreement  to  that  effect  9  R. 
O.  li.  794;  10  Am.  &  Bng.  Ekicy.  of  Law,  428: 
City  of  Bellevue  v.  Daly,  14  Idaho,  545,  M 
Pac.  1036,  15  K  R.  A.  (N.  a  )  992,  125  Am. 
St  Rep.  179,  14  Ann.  Cas.  1136;  Nichols  v- 
Peck,  70  Conn.  439,  39  Atl.  803,  40  L.  R.  A. 
81«  66  Am.  St  Rep.  122!;  Dudgeon  y.  Bron- 
son,  159  Ind.  562,  64  N.  E.  910,  65  N.  B.  752, 
95  Am.  St  Rep.  315,  and  note  at  page  328. 

[2,  3]  While  there  is  no  obligation  upon 
the  party  dedicating  the  streets  and  alleys 
in  this  way  to  put  them  in  reasonable  con- 
dition for  use,  he  does  vest  the  right  in  the 
parties  to  whom  he  sells  the  lots  to  so  put 
them  In  such  condition,  and  to  do  whatever 
may  be  necessary  to  that  end.  As  betwe^i 
the  original  owners  of  the  property  and  the 
purchasers  of  the  lots,  or  the  owners  of  the 
easement,  the  latter  have  the  absolute  right 
to  do  whatever  may  be  necessary  for  the 
reasonably  full  enjoyment  of  the  easemoit 
granted.  Hammond  v.  Woodman,  41  Me.  177; 
Cook  V.  Totten,  supra ;  Edwards  v.  Mounds- 
vllle  Land  Co.,  supra;  9  R»  C.  L.  794;  10 
Am.  &  Etog.  Ency.  of  Law,  428;  City  of  Belle- 
vue V.  Daly,  supra;  Nichols  v.  Peck,  supra ; 
Dudgeon  v.  Bronson,  supra;  McMillan  v. 
Cronhi,  75  N.  Y.  474;  Prescott  v.  White,  21 
Pick.  (Mass.)  341,  32  Am.  Dec.  266.  These 
authorities  clearly  establish  the  right  of  the 
purchasers  of  lots  under  such  circumstances* 
as  between  them  and  the  original  owner,  to 
do  whatever  may  be  necessary  to  put  the 
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streets  and  alleys  In  condttloti  for  use.  Clear- 
ly when  they  were  laid  off  this  is  what  the 
parties  contemplated,  and  while  the  original 
owner  cannot  be  compelled  to  improve  the 
same  at  his  expense,  he  cannot  prevent  such 
improvement  being  made  by  the  lot  owners. 
And  where  a  subdivision  of  this  character 
has  been  dedi(?ated,  and  such  dedication  has 
been  accepted  by  a  municipal  corporation, 
the  right  of  said  municipal  corporation  to 
change  such  streets  and  alleys  from  their 
natural  state  into  a  condition  making  them 
reasonably  serviceable  to  the  people  having 
a  right  to  use  the  same  is  beyond  question. 
And  this  is  true  notwithstanding  that  by  so 
doing  the  Ingress  and  egress  of  some  abut- 
ting lot  owner  may  be  in  some  measure  dis- 
advantageously  affected.  Hickman  v.  C?ity 
of  Clarksburg,  81  W.  Va.  394,  94  S.  B.  601, 
and  authorities  there  cited. 

But  It  is  contended  that  while  this  right 
may  be  vested  in  a  municipal  corporation 
upon  its  acceptance  of  such  a  dedication,  it 
does  not  belong  to  the  owners  of  lots  in  such 
a  subdivision.  It  is  a  little  diflbcult  for  us 
to  understand  why,  if  a  municipal  corpo- 
ration can  make  such  a  change  in  the  natural 
condition  of  such  streets  and  alleys,  that  one 
or  more  of  the  parties  who  own  the  easement, 
and  are  entitled  to  use  the  same,  could  not 
do  the  like.  The  action  of  the  municipal 
corporation  Is  only  by  reason  of  the  fact 
that  it  has  accepted  the  dedication,  and  its 
right  to  improve  such  streets  or  alleys  with- 
out paying  compensation  to  an  abutting  own- 
er who  may  l>e  injured  thereby  depends  on 
no  other  ground  than  that  it  Is  the  owner  of 
the  easement.  Why,  then,  in  a  case  where 
no  public  authority  has  accepted  the  dedi- 
cation of  such  easement,  cannot  the  private 
owners  thereof  do  exactly  the  same  thing? 
If  it  is  damnum  absque  injuria,  in  case  the 
work  is  done  by  a  public  authority  owning 
the  easement,  why  is  it  any  less  so  when  such 
Improvements  are  made  by  private  persons 
owning  exactly  the  same  easement?  It  may 
be  said  that  the  right  of  a  municipal  corpo- 
ration to  make  such  improvements  is  not  un- 
limited. It  can  only  do  such  grading  and 
make  such  Improvements  in  streets  and  alleys 
thus  dedicated  as  may  be  reasonably  neces- 
sary to  put  the  same  in  condition  for  the 
reasonable  enjoyment  of  those  entitled  to 
their  use,  and  this  must  be  done  so  as  to 
disadvantageous! y  affect  abutting  property 
owners  as  little  as  possible.  We  think  exact- 
ly the  same  rule  applies  in  cases  where  the 
easement  thus  created  has  never  been  ac- 
cepted by  a  public  authority,  but  is  vested 
in  the  owners  of  the  lots.  So  far  as  our  ex- 
amination has  gone  there  have  been  few  ad- 
judications upon  this  particular  question,  but 
we  find  in  the  case  of  Rotch  v.  Livingston, 
91  Me.  461,  40  Atl.  426,  that  it  is  held  that 
any  one  of  the  several  owners  of  such  a  road 
or  alley  as  is  involved  here  may  at  his  own 
expense  fit  the  way  for  convenient  use,  so 


that  such  improvement  does  not  materially 
impede  any  other  owner  in  his  convenient 
use  of  the  same,  and  this  same  doctrine  Is 
announced  by  the  Supreme  Judicial  Court  of 
Massachusetts  in  the  case  of  KiUion  v.  Kelley, 
320  Mass.  47.  We  conclude,  therefore,  that 
Coffman  had  the  right  to  improve  this  alley 
lying  between  his  property  and  that  of  the 
plaintiff  so  long  as  he  did  not  materially  im- 
pede the  i>laintlff  in  the  use  of  the  easement 
in  connection  with  his  property. 

This  brings  us  to  the  question  of  whether 
or  not  the  improvetnents  contemplated  con- 
stitute such  an  impediment  We  have  pretty 
fully  shown  their  character  in  the  statement 
we  have  before  made.  OrifDkn,  It  is  true,  will 
not  be  able  to  obtain  access  to  his  property 
as  readily  as  theretofore,  but  his  use  of  the 
alleys  and  streets  of  the  subdivision  will  be 
very  much  easier  than  theretofore.  The  rule 
does  not  *mean  that  an  abutting  property 
owner  cannot  be  made  to  suffer  any  inconven- 
ience at  all,  but  only  that  no  substantial  In- 
jury may  be  inflicted  upon  him.  It  must  be 
borne  in  mind  that  when  these  people  bought 
these  lots  they  knew  that  it  was  contem- 
plated that  these  streets  and  alleys  would 
be  used  for  the  purpose  for  which  such 
streets  and  alleys  are  ordinarily  used,  and 
they  also  must  have  known,  because  the 
physical  facts  so  informed  them,  that  this 
could  not  be  done  without  making  some 
change  in  the  t|ien  existing  condition  thereof, 
and  so  long  as  the  change  pi^oposed  to  be 
made  goes  no  further  than  the  absolute  ne- 
cessity of  putting  them  in  c<»idition  fit  for 
the  use  to  which  they  are  dedicated,  and  does 
not  substantially  prevent  the  use  thereof  by 
any  of  the  abutting  owners,  no  one  has  a 
right  to  complain,  even  though  his  property 
may  not  be  as  free  of  access  as  it  would  be 
were  no  changes  made  therein.  To  hold  In 
this  case  that  Griffin  is  entitled  to  have  this 
alley  remain  in  its  natural  condition  would 
be  practically  dedicating  it  to  his  individual 
use,  and  to  deny  the  use  of  it  to  others  who 
are  equally  entitled  thereto,  for  it  is  conceded 
that  it  cannot  be  used  in  connection  with  the 
Ravine  alley  unless  some  improvement  la 
made  In  it,  and  some  change  inade  in  the 
grade  of  the  Ravine  alley.  We  do  not  think 
that  the  change  proposed  to  be  made  by 
Coffman,  as  shown  by  the  evidence  in  this 
case,  is  any  more  than  6riiB<n  must  hare  con- 
templated would  be  made  when  he  purchased 
his  property,  for  he  surely  must  have  known 
that  this  alley  lying  between  him  and  Coff- 
man would  be  used  in  connection  with  the 
alley  with  whi<^  it  intersects,  and  such  could 
not  be  the  ease  except  it  be  Improved  in  the 
manner  which  it  was  proposed  by  Coffman 
to  improve  it 

We  are  therefore  of  opinion  that  the  court 
erred  in  perpetuating  the  injunction,  and 
our  order  will  be  to  reverse  the  decree  of  the 
circuit  court  and  dismiss  the  bill. 
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BLAGG  V.  BALTIMORE  &  O.  R.  CO. 

(No.  3680.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.   25,    1919.      Rehearing   Denied 

March  27,  1919.) 

fSyllahus  hy  the  Court,) 

1.  Raiubkoads  ^=»358(1)  —  Operation  —  Li- 
censee—Care Required. 

One  not  in  the  employ  of  a  railway  com- 
pany, using  its  tracks  as  a  walkway  over  a 
portion  thereof  which  pedestrians  are  accus- 
tomed to  use  for  such  purpose,  but  not  at  a 
public  crossing,  is  at  most  a  mere  licensee,  and 
such  railway  company  owes  to  him  no  higher 
or  other  duty  than  it  owes  to  a  trespasser. 

2.  Evidence    ^=»119(1)  —  Riladmibsibilitt — 
Res  GESTi£. 

Whenever  a  statement  is  made  by  one  un- 
der such  circumstances  that  it  may  be  regarded 
as  spontaneous  and  as  the  direct  result  of  a 
transaction  to  which  he  was  a  party,  it  becomes 
a  part  of  the  transaction  itself,  and  if  proof 
of  the  fact  is  material  to  the  inquiry  being  made, 
such  statement  will  be  received  in  evidence  as 
tending  to  establish  such  fact. 

3.  Railroads    ^=»369(3)— Licensee— Person- 
al Injury— Liability. 

A  person  using  a  railroad  track  as  a  foot- 
path for  his  own  convenience  elsewhere  than 
at  a  public  crossing,  and  injured  by  a  train 
while  so  doing,  cannot  recover  damages  from  the 
railroad  company,  unless  it  be  shown  that  after 
he  was  discovered  upon  the  track  by  the  em- 
ployes or  servants  of  the  railroad  company  they 
did  not  use  reasonable  care  to  avoid  injuring 
him. 

4.  Trial  ^=>250(1)— Instruction— Evidence. 

It  is  error  to  give  an  instruction  based  upon 
an  hypothesis  which  is  not  supported  by  any 
evidence. 

Error   to   Circuit   Court,   Mason    County. 

Action  by  B.  H.  Blagg,  administrator  of 
Raymond  Bennett,  deceased,  against  the 
Baltimore  &  Ohio  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed  and  remanded  for  new  trial. 

Rankin  Wiley,  of  Point  Pleasant,  for  plain- 
tiff in  error. 

B.  H.  Blagg,  of  Point  Pleasant,  and  Som- 
erville  &  Somerville,  of  Grafton,  for  de- 
fendant in  error. 

RITZ,  J.  This  writ  of  error  is  prosecuted 
to  a  judgment  in  favor  of  plaintiff  for  dam- 
ages occasioned  by  the  death  of  his  de- 
cedent, Raymond  Bennett,  caused  by  the 
alleged  wrongful  act  of  the  defendant.  Ben- 
nett was  killed  on  the  26th  day  of  August, 
1913,  by  being  run  over  on  the  tracks  of  the 
defendant  near  its  station  of  Point  Pleasant 
The  evidence  shows  that  a  north-bound  train 
of  the  defendant,  containing  a  locomotive, 


tender,  and  three  cars,  Just  a  short  distance 
north  of  defendant's  station  of  Point  Pleas- 
ant, ran  over  the  defendant  about  7  o'clock 
on  the  morning  of  August  26,  1913,  and  so 
badly  injured  him  that  he  died  in  a  few 
minutes  after  the  accident.  As  to  how  long 
Bennett  was  on  the  track  before  he  was 
struck  by  this  train,  as  to  when  he  came  on 
the  track,  what  efforts  were  made  to  stop 
it  before  he  was  struck,  whether  or  not  the 
engineer  saw  him  In  sufficient  time  to  have 
stopped  the  train  before  it  struck  him.  there 
is  no  evidence.  The  testimony  for  the  plain- 
tiff, by  one  witness  shows  that  she  lived 
near  the  railroad  track,  at  the  point  where 
the  accident  happened;  that  she  was  in 
her  kitchen  eating  breakfast  at  the  time  she 
heard  the  locomotive  give  quick  short  blasts 
of  the  whistle  indicating  the  possibility  of 
an  accident;  that  she  quickly  got  up  from 
the  table,  and  went  rapidly  to  her  front  door, 
which  was  just  across  another  room,  the 
door  between  the  kitchen  and  this  room,  and 
the  front  door,  being  open  at  the  time,  and 
that  when  she  got  to  her  front  porch  the  train 
had  run  over  Bennett,  and  he  was  still  un- 
der it;  that  by  the  time  the  train  stopped 
it  had  passed  entirely  over  his  body  and  left 
it  remaining  a  few  feet  to  the  rear  of  the 
train.  She  does  not  undertake  to  state  when 
Bennett  got  on  the  track;  in  fact  she  did 
not  see  him  until  after  he  was  run  over,  nor 
does  she  undertake  to  say  how  far  the  en- 
gine was  from  him  at  the  time  he  was  dis- 
covered. The  only  reasonable  inference  that 
can  be  drawn  from  her  evidence  is  that  it 
must  have  been  very  close  from  the  fact  that 
she,  moving  as  rapidly  as  she  conveniently 
could,  only  crossed  the  front  room  of  her 
house  from  the  time  she  heard  the  first  alarm 
given  until  the  train  had  run  over  him.  She 
does  state  in  her  evidence  that  the  train  had 
not  slowed  down  from  the  time  it  first  began 
to  whistle  until  she  first  saw  it,  or  until  aft- 
er it  had  run  over  Bennett  Manifestly  she 
could  not  know  whether  the  train  had  slow- 
ed down  before  she  saw  it  or  not.  She  does 
state,  however,  that  the  train  stopped  when 
the  last  car  had  passed  just  a  few  feet  be- 
yond Bennett's  body,  and  when  the  engine 
was  just  up  to  a  trestle  a  short  distance  north 
of  where  Bennett  was  struck.  Another  wit- 
ness testifies  that  he  was  working  at  a  house 
near  the  place  of  the  accident,  and  that  he 
saw  Bennett  struck  by  the  train  on  the  tres- 
tle above  referred  to.  This  testimony  Is 
denied  by  the  physical  facts  shown  that  Ben- 
nett's body  was  south  of  the  trestle  at  the 
time  it  was  run  over,  and  at  the  time  it 
was  recovered,  and  that  the  train  had  stop- 
ped before  going  upon  the  trestle.  Manifestly 
this  witness  was  confused  in  his  statements, 
and  they  are  not  to  be  relied  upon,  being  In 
direct  conflict  with  the  physical  facts  Indis- 
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putably  shown.  He  does  not,  however,  un- 
dertake to  say  how  long  Bennett  had  been 
on  the  track  at  the  time  the  engineer  dis- 
covered him,  or  l)efore  he  was  struck,  or 
what,  if  any,  efiforts  were  made  to  prevent 
his  being  struclv  after  he  was  discovered. 
He  does  state  that  the  train  was  running 
40  to  50  miles  an  hour  at  the  time  he  ob- 
served it.  and  his  statement  In  this  regard  is 
all  of  the  evidence  as  to  the  speed  of  the 
train.  Another  wirness  who  came  upon  the 
ground*  very  'shortly  after  the  accident  ob- 
served what  he  presumed  to  be  the  place 
where  Bennett  was  hit.  He  found  at  this 
point  Bennett's  dinner  bucket  with  his  din- 
ner spilled  upon  the  ground,  and  also  marks 
of  blood  and  mangled  pieces  of  his  clothing 
and  remains.  This  point,  this  witness  says, 
was  a  little  bit  closer  to  the  trestle  referred 
to  than  it  was  to  the  Point  Pleasant  station. 
He  says  that  he  stepped  off  the  distance  from 
this  point  to  a  point  in*  a  southerly  direction, 
at  which  the  plaintiff's  decedent  would  have 
been  observable  had  he  been  upon  the  track, 
and  he  finds  that  plaintiff's  decedent  could 
have  been  seen  265  steps  from  the  point  at 
which  he  was  hit,  but  he  does  not  undertake 
to  say  that  the  engineer  'saw  him  at  any  such 
distance,  or  that  he  was  even  upon  the  track 
at  the  time  the  engine  was  that  distance 
aiway.  In  fact,  as  before  stated,  there  Is  no 
proof  in  this  case  as  to  when  Bennett  came 
upon  the  track,  how  long  he  had  been  upon 
the  track  before  he  was  hit  by  the  engine, 
how  far  the  engine  was  from  him  nt  the  time 
he  was  discovered,  or  as  to  whether  or  not 
the  engineer  could  have,  in  the  exercise  of 
ordinary  care,  prevented  the  injury  after 
discovering  Bennett  upon  the  track.  In  this 
state  of  the  case  the  defendant  requested  a 
peremptory  Instruction  to  find  in  its  favor, 
which  was  refused,  and  certain  Instructions 
given  on  behalf  of  the  plaintiff  to  which  ob- 
jection was  made.  The  Jury  found  a  ver- 
dict in  favor  of  the  plaintiff  for  the  sum  of 
$1,000,  and,  after  overruling  defendant's 
motion  to  set  it  aside,  the  court  rendered 
Judgment  thereon. 

[1]  There  is  some  attempt  made  to  show 
that  the  defendant's  track  at  the  point 
at  which  Bennett  was  killed  had  been  fre- 
quently used  by  pedestrians  going  to  and 
from  their  work,  and  by  others  having  oc- 
casion to  use  the  same  as  a  walkway  or  pass- 
way.  The  evidence  upon  this,  however,  is 
not  very  satisfactory,  and  it  does  not  ap- 
pear that  the  track  was  used  for  this  pur- 
IKJse  to  a  very  much  greater  extent  than  rail- 
road tracks  are  ordinarily  used  for  such  pur- 
poses. However,  this  can  make  no  difference 
so  far  as  the  duty  which  the  defendant  owed 
to  the  plaintiff's  decedent  is  concerned. 
He  would  be  a  mere  licensee  at  most,  and  the 
defendant  company  owed  him  no  other  or  dif- 
ferent duty  than  it  owed  to  a  trespasser. 
Bralley  v.  Railway  Co.,  66  W.  Va.  462,  66  S. 


E.  653;  Woolwine's  AdmV  v.  Railway  Co., 
36  W.  Va.  329,  15  S.  E.  81,  16  L.  R.  A.  271, 
32  Am.  St.  Rep.  859 ;  Poling  v.  Railroad  Co., 
38  W.  Va.  645,  18  S.  E.  782,  24  L.  R.  A.  215 ; 
Melton  V.  Railroad  Co.,  64  W.  Va.  168,  61 
S.  E.  30;  Tompkins  v.  Sunday  Creek  Co., 
68  W.  Va.  483,  69  S.  B.  980 ;  Norfolk  &  West- 
ern Railway  Co.  v.  Bondurant,  107  Va.  515, 
59  S.  E.  1091,  15  L.  R,  A.  (N.  S.)  443,  122  Am. 
St.  Rep.  867;  Norfolk  &  Western  Railway 
Co.  V.  Denny,  106  Va.  383,  56  S.  E.  321 ;  Nes- 
bit  V.  Webb,  115  Va.  362,  79  S.  B.  330 ;  Chesa- 
peake &  Ohio  Railway  Co.  v.  Saunders,  116 
Va.  826,  83  S.  E.  374. 

[2]  On  the  trial  of  this  case  the  court  per- 
mitted a  witness  to  testify  that  he  came  to 
the  station  at  Point  Pleasant  immediately 
after  the  accident,  and  that  the  engineer  in 
charge  of  the  train  made  a  statement  to  the 
effect  that  he  saw  Bennett  in  the  middle  of 
the  track  and  blew  for  him,  but  the  man  did 
not  seem  to  hear  the  alarm,  apparently  for 
the  reason  that  there  was  a  train  going  over 
the  K.  &  M.  at  the  time.  It  Is  complained 
that  this  statement  was  improperly  admit- 
ted. The  theory,  of  course,  upon  which  It 
is  sought  to  Justify  the  statement  of  the  en- 
gineer is  that  it  is  part  of  the  res  gestae.  It 
appears  that  it  was  made  in  a  very  few 
minutes  after  the  accident  happened,  and  un- 
der such  circumstances  as  that  it  might  well 
be  assumed  that  It  was  a  spontaneous  and 
voluntary  outburst.  We  think  under  the 
rule  laid  down  in  Starcher  v.  Oil  Co.,  81 
W.  Va.  587-^1,  95  S.  B.  28,  this  statement 
was  properly  admitted  as  part  of  the  res 
gestae.  The  circumstances  under  which  it 
was  made  and  Its  substance  particularly 
characterize  it  as  a  si^ontaneous  utterance, 
the  natural  result  of  the  accident. 

[3]  But  does  the  evidence  in  this  case  Jus- 
tify the  Jury's  verdict?  It  must  be  borne  in 
mind  that  a  railroad  company  owes  to  a 
trespasser  or  mere  licensee  discovered  upon 
its  tracks  only  the  duty  not  to  injure  him  if 
it  can  be  avoided.  Primarily  the  railroad  is 
built  for  the  purpose  of  operating  trains 
thereon,  and  such  trains  are  entitled  to  the 
use  of  the  tracks  free  from  obstruction  by 
trespassers,  and  one  who  goes  upon  such 
tracks  at  a  point  other  than  a  public  crossing, 
where  he  has  a  right  to  be,  is  charged  with 
this  knowledge.  Of  course,  it  cannot  be  said 
that  if  a  trespasser  or  a  mere  licensee  is  dis- 
covered upon  the  track,  the  employes  of  the 
company  owe  no  duty  to  him.  It  seems  to  be 
well  established  that  in  this  event  there  Is 
an  obligation  to  give  an  alarm  in  order  to 
inform  him  of  the  approach  of  the  train,  and, 
if  he  does  not  heed  such  alarm,  then  the  em- 
ployes must  resort  to  such  other  means  as 
may  be  available  to  prevent  injuring  him, 
if  possible,  such  as  giying  a  second  alarm,  or 
reducing  the  speed  of  the  train,  or  even  stop- 
ping it  if  this  can  be  done.  Bralley  v.  Rail- 
way Co.,  66  W.  Va.  462,  66  S.  R  653 ;  Teel  v. 
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Railroad  Co.,  49  W.  Vs.  85,  S8  S.  E.  518; 
Spicer  y.  Railway  Co.,  34  W.  Va.  514,  12  S. 
E.  553, 11  li.  R.  A.  385;  Huff  y.  Railway  Go^ 
48  W.  Va.  45,  85  .S.  E.  866.  There  is  not  the 
slightest  eyldence  in  this  case  to  show  when 
plaintiff's  decedent  came  upon  the  railroad 
track,  or  that  he  was  discoyered  thereon 
within  snch  time  as  that  the  train  coold 
haye.been  stopped  and  the  injury  preyented. 
In  fact,  the  only  reasonable  deduction  from 
the  eyldence  presented  is  that  plaintiff's 
decedent  was  discoyered  upon  the  track  on- 
ly a  few  seconds  before  he  was  hit  There 
is  no  eyldence  to  show,  eyen  assuming  that 
Bennett  had  been  on  the  track  for  some  time 
before  the  train  hit  him,  that  the  train,  at  the 
speed  at  which  it  was  running,  could  haye 
been  stopped  after  he  was  discoyered,  assum- 
ing that  he  was  discoyered  as  soon  as  the 
engineer  might  haye  seen  him.  There  is 
no  eyldence  to  fix  negligence  upon  the  rail- 
road company,  or  any  of  its  employes,  and 
unless  this  is  done  there  is  no  right  of  re- 
covery. 

[4]  Ck>mplant  Is  made  of  instructions  glyen 
on  behalf  of  the  plaintiff.  The  first  of  these 
instructions  tells  the  Jury  that  if  the  engi- 
neer saw  Bennett  on  the  track  it  was  his  duty 
to  giye  an  alarm,  and  in  case  the  alarm  was 
unheeded  it  was  the  duty  of  the  engineer 
to  adopt  additional  measures  of  precauticm, 
such  as  a  repetition  of  the  signal,  and,  if 
necessary,  to  check  the  speed  of  the  train. 
This  is  a  correct  statement  of  a  general 
principle  of  law,  but  what  eyidencce  Is  there 
in  this  case  to  Justify  some  of  the  hypotheses 
assumed  by  the  instruction?  This  instruc- 
tion assumes  that  Bennett  did  not  heed  the 
alarm  when  glyen,  and  this  assumption  may 


be  Justified  from  the  fact  that  be  did  not 
get  off  the  track,  it  further  assumes  that 
the  engineer  had  opportunity  to  check  the 
speed  of  the  train,  or  to  give  the  second 
alarm,  and  did  not  do  so.  There  is  no  evi- 
dence of  this.  The  second  instruction  like- 
wise states  a  correct  proposition  of  law. 
but  the  hypotheses  contained  therein  find 
no  support  in  the  evidence.  The  third  in- 
struction tells  the  Jury  that  if  Bennett  was 
seen  by  the  engineer  in  charge  of  the  train 
on  the  right  of  way  of  the  d^endant  com- 
pany in  such  close  proximity  to  the  track  as 
to  be  in  danger,  it  was  then  the  duty  of  the 
engineer  to  take  such  precaution  for  his  safe- 
ty as  the  circumstances  reasonably  dictated. 
There  is  no  basis  in  the  evidence  for  the 
hypothesis  that  Bennett  was  upon  the  right 
of  way  so  close  to  the  track  as  to  be  In  dan- 
ger. If  the  evidence  shows  anything,  it 
shows  that  he  was  on  the  track.  Then  too, 
this  instruction  is  indefinite  in  advising  the 
Jury  that  it  was  the  duty  of  the  engineer  to 
take  such  precautions,  by  signaling  or  other- 
wise, as  the  circumstances  reasonably  dic- 
tated. It  should  have  been  more  definite 
in  this  regard,  and  directed  the  Jury  just 
what  things  the  engineer  should  have  done, 
and  not  left  the  Jury  to  speculate  or  wander 
at  large  as  to  the  duty  of  the  engineer  un- 
der a  particular  state  of  facts.  While  these 
iustructions  correctly  propound  propositions 
of  law,  the  hypotheses  upon  which  th^  are 
founded  find  no  support  in  the  evidence  offer- 
ed, and  they  were  therefore  improperly  given. 
It  follows  from  what  we  have  said  that 
the  Judgment  of  the  circuit  court  will  be  re- 
versed, the  verdict  of  the  Jury  set  aside^  and 
the  cause  remanded  for  a  new  triaL 
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(177  N.  a  198) 
GOODRICH  ▼.  MATTHEWS.     (No.  217.) 

(Supreme  Coart  of  North  Carolina.    March  19, 

1919.) 

1.  Highways  ^s»175(1)  —  NseLioBNCfr— Law 
or  THx  Road* 

Failure  to  turn  to  the  right,  as  required  by 
Laws  1913,  c  107,  when  meeting  another  on  a 
highway,  renders  one  guilty  of  negligence. 

2.  Trial  ^=:»165— Motion  fob  Nonsuit— Pbe- 
sumptions  as  to  evidence. 

Upon  a  motion  for  Judgment  of  nonsuit,  the 
evidence  in  favor  of  the  plaintiff  must  be  taken 
as  true. 

8.  Highways  ^s»1S4(3)  —  Collisions— Neq- 
ligencb—question  fob  juby. 
In  an  action  for  injuries  to  a  mule  struck 
while  being  led  on  a  highway,  whether  defend- 
ant's negligence  in  staying  in  the  used  rut  in 
the  highway,  and  not  turning  to  the  right  when 
meeting  the  mule,  was  the  proximate  cause  of 
the  accident,  h^ld  for  the  jury. 

4.  Appeal  and  Ebbob  ^s»904(2),  995— Weight 
OF  Evidence— Question  fob  JUby. 

It  is  the  province  of  the  jury,  and  not  the 
appellate  court,  to  pass  on  credibility  of  wit- 
nesses and  to  determine  weight  of  evidence. 

6.  Evidence   o=»220(2)  —  Declabations   of 
Deceased  Pebsons— Implied  Admission. 

A  declaration  of  a  deceased  person  in  de- 
fendant's presence  in  nature  of  a  charge  that 
defendant  was  responsible  for  injury  to  a  mule 
which  his  automobile  struck,  and  therefore  neg- 
ligent, was  admissible  in  evidence  on  the  same 
ground  that  a  charge  of  crime  made  to  a  party 
and  not  replied  to  is  treated  as  an  implied  ad- 
mission. 

Appeal  from  Superior  Court,  Sampson 
County;    Calvert,  Judge. 

Action  by  W.  L.  Goodrich  against  Elliott 
Hattliews.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    No  error. 

This  is  an  action  to  recover  damages  for 
the  killing  of  a  mule  belonging  to  the  intes- 
tate of  the  plaintiff,  which,  the  plaintiff  al- 
leges, was  killed  by  the  negligence  of  the  de- 
fendant in  driving  an  automobile. 

At  the  time  of  the  injury  complained  of, 
the  plaintiff  was  walking  along  a  public  road 
leading  two  mules  and  going  in  a  westerly 
direction,  and  the  defendant  was  driving  an 
automobile  along  the  road  going  in  an  east^ 
erly  direction  and  met  the  intestate  of  the 
plaintiff. 

There  was  a  motion  for  judgment  of  non- 
suit at  the  conclusion  of  the  evidence  which 
was  overruled,  and  the  defendant  excepted. 

A  witness  for  the  plaintiff  named  Cain 
went  to  the  place  where  the  mule  .was  in- 
jured a  few  minutes  after  the  injury,  and 
he  was  permitted  to  testify  that  the  owner 
of  the  mule  said  to  the  defepdant,  ''You  have 
run  over  my  mule,  and  you  will  have  to  pay 
for  her,"  and  the  defendant  excepted.    . 


There  was  a  verdict  and  Judgment  in  fii- 
vor  of  the  plaintiff,  and  the  defendant  ap- 
pealed. 

E.  L.  Gavin,  of  Sanford,  and  Fowler  A 
Grumpier  and  W.  H.  Fisher,  all  of  Clinton, 
for  appellant. 

ALLEN,  J.  [1]  The  statute  in  force  at 
the  time  of  the  injury  complained  of  (chap- 
ter 107,  Laws  1913)  required  the  defendant 
to  turn  to  the  right  when  he  met  the  plain- 
tiff's Intestate  on  the  road,  and  if  he  failed 
to  do  so  he  was  guilty  of  a  breach  of  a  stat- 
utory duty,  which  is  negligence,  and,  If  this 
was  the  cause  of  the  injury  to  the  mule,  it 
Is  actionable  and  renders  the  defendant  li- 
able to  answer  in  damages.  Ledbetter  v. 
English,  106  N.  C.  125,  81  S.  E.  1066 ;  McNeUl 
V.  R.  B.,  167  N.  C.  396,  83  H.  B.  704 ;  Dunn 
V.  R.  R.,  174  N.  C.  259,  03  S.  E.  784.  Does 
the  evidence  tend  to  prove  these  facts? 

The  road  was  21  feet  .wide.  E.  M.  BuUard, 
a  witness  for  the  plaintiff,  testified: 

'The  mules,  judging  from  their  tracks,  were 
as  far  to  the  right  as  they  could  get.  I  no- 
ticed defendant's  car  tracks  were  in  the  wheel 
ruts.  I  know  his  car  tracks,  as  they  had  non- 
skid  tires,  and  could  tell  from  that  that  the 
defendant  kept  in  the  ruts  and  did  not  turn  to 
his  right.  To  the  right  going  west  it  was  7 
feet  and  2  inches  from  the  rut  to  the  edge 
of  the  ditch.  I  am  satisfied  Matthews  did  npt 
turn  to  his  right." 

[2,  3]  Upon  a  motion  for  Judgment  of  non- 
suit, we  must  assume  that  this  evidence  is 
true,  and,  if  so,  it  shows  that  the  mules 
were  as  dose  to  the  ditch  on  their  side  as 
they  could  go,  and  that  the  def^idant  having 
a  space  of  7  or  8  feet  to  his  right.  Instead 
of  going  as  far  from  the  mules  as  he  reason- 
ably could,  did  not  turn,  to  the  right  at  all, 
but  continued  in  the  rut  ordinarily  used  by 
travelers,  and  that  he  was  therefore  negli- 
gent in  that  he  failed  to  obey  the  statute, 
and  it  was  for  the  jury  to  say,  under  the  cir- 
cumstances, whether  this  failure  on  his  part 
to  do  as  the  law  required  was  the  proximate 
cause  of  the  Injury.  The  jury  might  rea- 
sonably conclude  that  If  the  defendant  bad 
turned  2  or  8  feet,  which  he  could  have  done 
easily,  that  the  mules  would  not  have  been 
Injured,  and  that  the  real  proximate  cause 
of  the  injury  was  because  he  did  not  do  so. 

[4]  The  evidence  of  the  defendant  tends 
to  prove  that  he  was  as  far  to  the  right  as  he 
could  reasonably  go,  and  that  the  Injury  was 
not  caused  by  his  negligence,  but  because  as 
he  drove  opposite  the  mules  one  of  them 
backed  into  the  car  and  was  Injured,  but  we 
cannot  base  our  ruling  on  this  contradictory 
evidence,  as  it  Is  the  province  of  the  jury 
alone  to  pass  on  the  credibility  of  the  wit- 
nesses and  to  determine  the  weight  of  evi- 
dence, and  we  must  presume  that  the  con- 
tentions of  the  defendant  were  fairly  sub- 
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mitted  to  the  Jury,  as  there  is  no  exception 
to  the  charge,  and  it  has  not  been  sent  up  as 
a  part  of  the  record. 

We  are  therefore  of  opinion  that  the  mo- 
tion for  Judgment  of  nonsuit  was  properly 
overruled. 

[6]  The  exception  to  the  evidence  does  not 
eome  within  the  ruling  in  Bumgardner  v. 
Railroad,  132  N.  O.  440,  43  S.  E.  948,  in  which 
the  declaration  of  a  deceased  party,  .who 
was  injured,  made  after  the  event  and  de- 
tailing the  cause  of  the  injury,  was  excluded 
because  it  was  a  narrative  of  a  past  event, 
as  the  evidence  admitted  in  this  case  was  a 
declaration  made  to  the  defendant  himself, 
and  was  in  the  nature  of  a  charge  that  the 
defendant  was  responsible  for  the  injury  and 
therefore  negligent,  to  which  the  defendant 
made  no  reply. 

It  was  admissible  upon  the  same  ground 
that  a  charge  of  crime  or  misconduct  made 
to  a  party  and  not  replied  to  is  dealt  with  as 
an  implied  admission. 

No  error. 


an  N.  c.  589) 

STATE  ▼.  DUNNING.    (No.  89.) 

(Supreme  Court  of  North  Carolina.    March  12, 

1919.) 

h  Assault  and  B attest  ^=>96  —  Assault 
WITH  Dbaolt  Weapon— Evidence. 
In  a  prosecution  against  a  peace  officer  for 
shooting  and  wounding  prosecuting  witness 
whom  he  was  attempting  to  arrest  for  a  misde- 
meanor under  a  warrant,  evidence  held  not  to 
support  a  direction  that  defendant  was  guilty 
as  a  conclusion  of  law. 

2.  Abrest  ^=s>68  —  Criminal  Proceedings 
— Officers— Right  to  Employ  Force. 
A  peace  officer  having  the  right  to  arrest 
an  offender  may  use  such  force  as  is  necessary, 
and  to  a  great  extent  Is  the  judge  of  the  de- 
gree of  force  that  may  properly  be  asserted,  and 
if  resisted  he  may  use  force  to  the  extent  of 
taking  life,  regardless  of  whether  the  offense  be 
a  felony  or  misdemeanor. 

8.  Assault  and  Battest   ^sa92  —  Use  of 
Force  bt  Officer  —  Evidsncs  —  Guffi- 

GIENCT. 

Where  a  peace  officer  shot  and  wounded 
prosecuting  witness  while  attempting  to  arrest 
him  under  a  warrant  for  disorderly  conduct,  on 
being  assaulted  by  the  latter  with  a  knife,  evi- 
dence, in  prosecution  for  assault  with  a  deadly 
weapon,  held  to  justify  the  degree  of  force  used. 

4.  Arreot  ^s»68  —  Criminal  Proceedings 
—Use  of  Force— Officer's  Dutt  to  Retire. 
A  peace  officer  attempting  to  arrest  an  of- 
fender under  a  warrant,  and  being  assaulted  by 
lilm,  need  not  retreat  or  retire  in  order  to  justi- 
fy the  use  of  force  in  making  the  arrest. 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty;  Kerr,  Judge. 


I.  W.  Dunning  was  convicted  of  assault 
with  a  deadly  weapon,  and  he  appeals. 
Error. 

This  is  an  indictment  for  an  unlawful 
assault  with  a  deadly  weapon  on  one  G.  T. 
White,  while  defendant,  as  constable  and 
chief  of  police  of  the  town  of  Aulander,  was 
endeavoring  to  arrest  the  said  prosecutor 
C.  T.  White  for  disorderly  conduct  in  breach 
of  the  criminal  law. 

On  the  trial  the  defendant  testified  in  his 
own  behalf,  and  at  the  close  of  all  tlie  evi- 
dence the  court  charged  the  jury  as  follows: 

**Gentlemen  of  the  jury,  if  you  believe  the  evi- 
dence of  the  defendant,  I.  W.  Dunning,  himself, 
I  charge  you  that  he  is  guUty,  and,  if  yon  so 
believe  it,  you  will  say  guilty  for  your  verdict.'* 

Verdict  of  guilty.  Judgment,  and  defend- 
ant excepted  and  appealed. 

Winston  &  Matthews,  of  Windsor,  and 
Alex  Lassiter,  of  Aulander,  for  appellant. 

The  Attorney  General,  Frank  Nash,  Asst 
Atty.  Gen.,  and  Winbome  &  Winborne,  of 
Murfreesboro,  for  the  State. 

HOKE,  J.  There  was  evidence  on  the  part 
of  the  state  tending  to  convict  the  defendant, 
but  the  same  does  not  accompany  the  rec- 
ord, as  no  exception  is  made  concerning  it 

For  the  defense  I.  W.  Dunning,  a  witness 
in  his  own  behalf,  testified  as  follows: 

''I  am  the  defendant.  I  have  lived  near  and 
in  Aulander,  Bertie  county,  all  my  life.  I  am 
now  24  years  old.  Some  three  years  ago  I 
moved  to  Aulander,  to  be  near  a  physician  for 
treatment  I  went  to  Norfolk  and  underwent 
an  operation  and  came  back  to  Aulander.  I 
have  not  been  strong  ranee  then.  The  commis- 
sioners of  the  town  of  Aulander  elected  me  con- 
stable and  chief  of  police  of  the  town.  There 
was  no  other  constable  of  the  town  nor  any 
other  policeman.  I  was  the  only  one.  I  have 
known  C  T.  White  all  my  life.  He  was  then 
living  in  Aulander,  and  had  been  living  there  a 
number  of  years.  His  reputation  was  that 
when  under  the  influence  of  liquor  he  was  a 
desperate  and  violent  man.  I  know  that  of  my 
own  knowledge,  because  I  had  frequently  seen 
him  in  that  condition.  He  had  been  indicted 
for  repeated  assaults  and  for  cutting  people, 
and  had  been  convicted.  At  the  May  election 
of  this  year  in  Aulander  I  was  re-elected  con- 
stable by  the  people  of  the  town.  On  the  day  in 
question,  about  4  o'clodc  in  the  afternoon,  com- 
plaint was  made  to  me  that  C.  T.  White  was 
drunk  on  the  street,  violently  noisy,  and  profane 
in  the  presence  of  the  public  and  of  ladies  pass- 
ing on  the  street  I  went  up  the  street  and 
found  him  at  the  Main  street  crossing  of  the 
town,  within  a  few  yards  of  the  post  office,  in 
the  heart  of  the  business  section  of  the  town 
and  of  the  bank,  and  in  the  very  center  of  the 
business  part  of  the  town.  I  went  up  to  him. 
He  had  an  open  knife  in  his  hand  and  was  noisy 
and  cursing.  I  ordered  him  to  cease  cursing 
I  and  advised  him  to  go  home.    I  did  not  want 
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to  have  to  put  him  in  the  lockup,  and  thought  I 
could  get  him  quiet  He  did  quiet  down  for  a 
few  moments,  and  came  up  to  me  and  said  he 
wanted  me  to  give  him  his  liquor.  He  claimed 
that  he  had  been  to  Kelford  aud  brought  back 
two  quarts  of  liquor,  and  said  I  had  taken  it. 
I  told  him  I  had  not  done  so.  He  demanded 
that  I  let  him  search  me,  and  to  satisfy  him  I 
did  so.  He  felt  in  all  my  pockets  until  he  came 
to  the  one  in  which  I  had  my  pistol,  as  I  was 
then  on  duty.  I  told  him  he  could  not  go  in 
that  pocket.  Then  he  began  to  curse  and  abuse 
me,  and  called  me  a  most  foul  and  loathesome 
name  (too  foul  for  this  record).  I  backed  back 
from  him.  He  had  me  by  the  hand  and  was  at- 
tempting to  cut  me.  I  was  trying  to  arrest  him. 
This  kept  up  for  several  minutes.  Finally  the 
mayor  came  up  and  quieted  him  down.  Later 
he  went  in  the  barber  shop  and  commenced  raid- 
ing a  row  and  cursing  Mr.  Early,  who  was  in 
the  barber  shop.  Early  finally  got  him  down 
on  the  floor.  I  went  to  arrest  him,  and  Ekirly 
and  his  relatives  said  if  I  would  let  him  alone 
they  could  get  him  to  go  home.  He  was  quiet 
for  but  a  moment,  and  came  out  in  the  street 
and  commenced  cursing  Early  and  myself  and 
threatened  to  kill  us  both.  He  had  his  open 
knife  in  his  hand.  I  dodged  about  the  town  to 
keep  out  of  his  way.  He  completely  terrorized 
the  town.  All  the  above  occurred  about  three 
to  four  hours  before  I  shot  him.  People  came 
to  me  and  complained,  and  finally  about  10 
o'clock  Mr.  A.  T.  Castellow,  the  mayor  of  the 
town,  brought  me  a  warrant  charging  disorder- 
ly conduct  or  a  misdemeanor,  for  the  arrest  of 
C.  T.  White,  and  told  me  to  go  at  once  and 
arrest  him  and  bring  him  before  him.  Dur- 
ing the  early  part  of  the  evening,  and  again 
after  I  got  the  warrant,  I  called  on  several  per- 
sons to  go  with  me  to  assist  in  making  the  ar- 
rest. They  all  declined  because  they  said  they 
knew  his  desperate  and  dangerous  character 
when  under  the  influence  "of  liquor,  and  they 
did  not  propose  to  get  cut.  I  finally  got  a  man 
to  go  with  me.  Then  White  was  passing  down 
the  street  with  one  Cox,  and  going  in  the  direc- 
tion of  the  Cox  place  of  business— his  restaurant 
and  poolroom.  I  heard  him  cursing  and  threat- 
ening to  kill  me  and  Early.  He  was  violent; 
cursing  and  noisy.  He  went  in  the  Cox  place 
of  business  and  took  a  scat  by  the  stove.  It 
was  a  store  some  70  feet  deep.  In  the  back 
was  a  poolroom.  Some  young  boys  were  there 
playing  pool.  The  stove  was  in  the  middle  of 
the  house,  between  fhe  counters,  and  about  20 
feet  from  the  door.  I  went  in  with  my  warrant 
in  my  hand.  I  then  had  my  pistol  in  my  pock- 
et and  had  not  taken  it  out  during  the  day  or 
night.  I  had  my  hand  on  my  pistol,  which  was 
in  my  hip  pocket.  I  walked  within  ten  or 
twelve  feet  of  White,  and  said,  'I  have  a  war- 
rant for  you ;  consider  yourself  under  arrest' 
He  got  up  with  his  open  knife  in  his  hand,  and 
I  said,  *Put  up  your  knife  and  consider  your- 
self under  arrest.'  He  said,  Mamn  you  and 
your  warrant,  too;  take  your  hand  off  your 
gun.'  I  again  told  him  I  had  the  warrant  and 
to  consider  himself  under  arrest  He  again 
replied,  'damn  you  and  your  warrant  both ;  take 
your  hand  off  your  gun.*  He  then  advanced  to- 
wards me  about  one  step  with  his  knife  open  in 
his  hand,  and  drawn  back  in  the  attitude  of 
striking.    He  did  not  get  in  striking  distance  of 


me;  an  open  door  opening  on  the  street  was 
behind  me,  and  there  was  nothing  to  keep  me 
from  going  out  of  it  If  I  had  stepped  out  of 
this  door  he  could  not  have  hurt  me,  but  I  did 
not  go  out  of  door  because  I  did  not  want  to 
run.  G^ie  warrant  I  had  for  his  arrest  charged 
disorderly  conduct,  or  a  misdemeanor." 

[1]  And  on  this  evidence  we  are  of  opinion 
that  there  was  error  in  holding  the  defendant 
guilty  as  a  conclusion  of  law. 

[2]  It  is  a  principle  very  generally  accept- 
ed that  an  officer,  having  the  right  to  arrest 
an  offender,  may  use  such  force  as  is  neces- 
sary to  effect  his  purpose,  and  to  a  great  ex- 
tent he  is  made  the  judge  of  the  degree  of 
force  that  may  be  properly  exerted.  Called 
on  to  deal  with  violators  of  the  law%  and  not 
infrequently  to  act  in  the  presence  of  condi- 
tions importing  Serious  menace,  his  conduct 
in  such  circumstance  is  not  to  be  harshly 
Judged,  and,  if  he  Is  withstood,  his  authority 
and  purpose  being  made  known,  he  may  use 
the  force  necessary  to  overcome  resistance, 
and  to  the  extent  of  taking  life,  if  that  Is 
required  for  the  proper  and  efficient  per- 
formance of  his  duty.  It  is  when  excessive 
force  has  been  used  maliciously,  or  to  such 
a  degree  as  amounts  to  a  wanton  abuse  of 
authority,  that  criminal  liability  will  be  im- 
puted. The  same  rule  prevails  when  an  offic- 
er has  a  prisoner  under  lawful  arrest,  and 
the  latter  makes  forcible  effort  to  free  him- 
self; and,  in  this  jurisdiction,  the  position 
holds  whether  the  offense  charged  be  a  fel- 
ony or  a  misdemeanor,  the  governing  prin- 
ciple being  based  on  the  unwarranted  resis- 
tance to  lawful  authority,  and  not  depend- 
ent, therefore,  on  the  grade  of  the  offense. 

These  views  are  in  accord  with  numerous 
decisions  of  our  court  in  which  the  questions 
presented  were  directly  considered,  as  in 
State  V.  Sigman,  106  N.  C.  728,  11  S.  E.  520 ; 
State  V.  McMahan,  103  N.  C.  370,  9  S.  E.  489 ; 
State  V.  Pugh,  101  N.  C.  737,  7  S.  E.  757,  9 
Am.  St.  Rep.  44 ;  State  v.  McNinch,  90  N.  O. 
095;  State  v.  Garrett,  60  N.  C.  144,  84  Am. 
Dec.  359;  State  v.  Stalcup,  24  N.  C.  50.  In 
State  V.  Sigman  the  principle  is  stated  and 
approved  as  follows: 

"If  an  oflBcer  is  resisted  in  making  an  arrest, 
he  may  use  that  degree  of  force  which  is  neces- 
sary to  the  proper  performance  of  his  duty; 
and,  after  an  accused  person  is  arrested,  the  of- 
ficer is  justified  in  tlie  use  of  such  force  as 
may  be  necessary,  even  to  taking  life,  to  pre- 
vent his  escape,  whether  the  offense  charged  is 
a  felony  or  misdemeanor.' 


»t 


In  State  v.  McNinch: 

"A  police  officer,  in  arresting  one  for  violating 
a  city  ordinance,  was  indicted  for  an  assault 
The  prosecutor  alleged  that  the  force  used  was 
excessive,  and  the  judge  charged  the  jury  if  such 
was  the  case  the  defendant  was  guilty,  but  fail- 
ed to  call  their  attention  to  the  good  faith  in 
which  the  officer  claims  to  have  acted.  Held 
error.    The  amount  of  force  necessary  to  make 
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the  arrest  is  left  to  the  Judgment  of  the  officer 
when  acting  within  the  scope  of  his  general 
powers  and  actuated  by  no  ill  will  or  malice." 

In  State  v.  Garrett  it  was  held,  among 
other  things: 

"That  where  a  defendant,  in  a  state's  war- 
rant charging  a  misdemeanor,  put  himself  in 
armed  resistance  to  the  officer  having  such  war- 
rant, and  the  officer,  in  an  attempt  to  take  de- 
fendant, slew  him,  without  resorting  to  unneces- 
sary violence,  it  was  held  that  he  was  justified." 

In  Sigman's  Case  the  officer  was  convicted 
of  an  assault,  but  that  was,  because  the  of- 
fense being  only  a  misdemeanor,  the  defend- 
ant was  fleeing  from  the  officer  to  avoid  ar- 
rest, the  distinction  and  principle  applicable 
being  stated  as  follows: 

"But  where  a  person  charged  only  with  a 
misdemeanor  flies  from  the  officer  to  avoid  ar- 
rest, the  latter  is  not  authorized  to  take  life  or 
shed  blood  in  order  to  make  the  arrest.  Under 
such  circumstances,  if  he  kills  he  will  at  least 
be  guilty  of  manslaughter,  and  he  will  be  guilty 
of  an  assault  if  no  actual  injury  is  inflicted,  if 
he  uses  such  force  as  would  have  amounted  to 
manslaughter  had  death  ensued." 

And  a  similar  ruling  was  approved  in  Sossa- 
mon  v.  Cruse,  133  N.  C.  470,  45  S.  E.  757, 
and  in  State  v.  Bryant,  65  N.  C.  327.  In  none 
of  these  w^as  the  question  of  resistance  pre- 
sented. 

[3]  Considering  the  facts  In  evidence  as 
testified  to  by  defendant,  it  appears  that  the 
prosecutor,  C.  T.  White,  shown  to  be  a  vio- 
lent and  dangerous  man  when  drinking,  had 
been  drunk  and  disorderly  in  the  town  of 
Aulander  for  several  hours,  intimidating 
its  citizens,  committing  various  violations 
of  the  town  ordinances,  including  several 
breaches  of  the  peace;  that  when  defend- 
ant, the  constable  and  chief  of  police,  ap- 
proached the  prosecutor  to  arrest  him,  hav- 
ing a  warrant  for  the  purpose  duly  issued, 
and  of  which  the  prosecutor  was  fully  aware, 
the  latter.  In  resistance,  assaulted  the  officer 
with  a  drawn  knife,  making  it  necessary  to 
shoot  the  offender  in  order  to  subdue  him  and 
execute  the  process,  and,  in  view  of  the  prin- 
ciples prevailing  here,  as  stated,  if  this  ver- 
sion of  the  occurrence  is  accepted  by  the  jury, 
the  action  of  the  officer  is  fully  justified. 
True,  defendant  testifies  that  he  could  have 
retired  from  the  room  and  have  avoided  the 
difficulty,  "hut  that  he  did  not  want  to  run." 
While  this,  at  times,  may  be  the  rule  as  be- 
tween individuals,  under  the  circumstances 
presented  he  was  not  required  to  "with- 
draw or  to  run."  Charged,  in  a  special  sense, 
with  conserving  the  peace  and  quiet  of  the 
town,  having,  as  stated,  a  warrant  command- 
ing hlra  to  arrest  the  prosecutor,  it  was  both 
his  legal  right  and  official  duty  to  proceed  ac- 
cording to  the  exigency  of  his  writ,  and  to 


exercise  the  force  required  to  its  efl9cieot 
execution. 

[4]  A  proper  concept  of  the  officer's  duty 
in  the  premises  is  very  weU  stated  in  one 
of  the  defendant's  prayers  for  instructions* 
as  follows: 

"The  law  does  not  require  an  officer  irith  a 
warrant  for  an  arrest  for  an  offense  to  retreat 
or  retire,  but  he  must  stand  his  ground  and 
perform  his  duty;  and  it  was  not  the  duty  of 
the  defendant  with  the  warrant  for  the  arrest 
of  the  prosecutor,  when  the  prosecutor  advanced 
on  him  with  the  knife,  if  he  did  so,  to  back  or 
retire,  but  it  was  his  duty  to  stand  and  perform 
his  duty  and  disarm  the  prosecutor,  if  it  ap- 
peared to  be  necessary  to  do  so,  to  effect  the 
arrest" 

On  the  record  there  was  error  to  defend- 
ant's prejudice,  and  there  must  be  a  new 
trial  of  the  cause. 

Error. 


BALCUM  et  ux.  r.  JOHNSON.    (No.  225.) 

(Supreme  Court  of  North  Carolina.    March  19, 

10ia) 

1.  Rau^boads  ^=»481(2)~Fibe&— Evidenck. 

In  action  against  railroad  company  for  dam- 
ages caused  by  fire  alleged  to  have  been  started 
by  defendant's  engine,  a  witness  was  properly 
allowed  to  testify  that  engine  operated  by  de- 
fendant a  week  before  fire,  in  passing  witness, 
threw  out  sparks  and  live  coals  from  which  fire 
caught,  where  defendant  owned  and  operated 
only  one  engine. 

2.  Negligence  ^=»62(3)— Pboximati  Cause— 
Inteb VEILING  Agencies. 

In  order  for  act  of  intelligent  intervening 
agent  to  break  sequence  of  events  and  protect 
author  of  primary  negligence  from  liability, 
such  act  must  be  an  independent  superseding 
cause  and  one  that  author  of  primary  negli- 
gence had  no  reasonable  ground  to  anticipate, 
and  usually  act  must  be  in  Itself  negligent  or  at 
least  culpable. 

3.  Railboads     ^=»4G5  —  Fibes -— Proximate 
Cause— Intervening  Agencies. 

Where  a  railroad  engine  started  a  fire,  con- 
duct of  persons  attempting  to  prevent  spread 
of  fire,  such  as  back-firing,  on  the  question  of 
Intervening  agencies,  is  not  to  be  considered  or 
charged  with  the  critical  scrutiny  that  may  ob- 
tain in  more  deliberate  circumstances. 

4.  Railboads     $=»465  —  Fibes  —  Pboximatx 
Cause— Back-Fibino. 

Where  a  railroad  negligently  started  a  fire, 
it  was  liable  for  damages  caused  by  back-firing 
on  part  of  a  third  person  in  a  reasonable  effort 
to  extinguish  fire. 

5.  Remain  debs  €=s»17(2)— Revebsions  ^=5»8(1) 
—Fibes— Rights  of  Remain debmen. 

Owners  of  property  in  remainder  or  rever- 
sion after  a  life  estate  may  recover  for  a  tres- 
pass which  causes  permanent  damage  to  same, 
and  to  extent  that  it  wrongfully  affects  or  im- 
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pairs  the  value  of  their  estate  or  interest,  and 
this  without  making  life  tenant  a  party. 

6.  Trial  ^=>365(1)  — \ebdiot  — Intebpbeta- 

TION. 

A  verdict  should  be  interpreted  and  allowed 
significance  by  a  proper  reference  to  the  testi- 
mony and  charge  of  the  court. 

Appeal  from  Superior  CJourt,  Sampson 
County ;  O.  H.  Allen,  Judge. 

Action  by  L.  L.  Balcum  and  wife  against 
J.  D.  Johnson.  Judgment  for  plaintiffs,  and 
defendant  appeals.    No  error. 

Plaintiffs,  alleging  ownership  of  a  desig- 
nated tract  of  land,  Instituted  the  action  to 
recover  damages  of  defendant  for  wrong- 
fully setting  out  fire  and  burning  over  the 
ground  by  means  of  a  defective  engine  operat- 
ed by  defendant  and  his  employes  over  his 
tramroad,  etc. 

There  was  denial  of  plaintiff's  ownership 
by  defendant  and  of  any  and  all  liability  in 
the  matter.  There  was  evidence  offered  by 
plaintiffs  of  ownership  of  land,  subject  to  a 
life  estate  therein  of  one  J.  A.  Balcum,  the 
life  tenant  not  being  a  party,  and  also  evl- 
dence  in  support  of  the  wrong  and  damage 
alleged  against  defendant.  On  the  part  of 
defendant,  there  was  evidence  tending  to 
show  that  he  was  in  no  default  by  reason 
of  the  fire  complained  of,  including  testi- 
mony to  the  effect  that  the  fire  that  caused 
the  damage  was  in  fact  and  in  truth  put  out 
by  one  Tom  Wright,  who  had  no  relationship 
with  defendant  and  his  work  and  for  whose 
conduct  defendant  was  In  no  way  responsible. 
Evidence  in  reply  by  plaintiff  that  the  fire 
complained  of  and  causing  the  injury  was 
not  started  by  Tom  Wright,  and  that  any  fire 
put  out  by  him  was  in  the  reasonable  effort 
to  check  the  spread  of  the  fire  started  by 
defendant  and  which,  under  conditions  pre- 
sented, was  a  neighborhood  menace. 

On  issues  submitted,  the  jury  rendered  the 
following  verdict: 

"1.  Are  the  plaintiffs  the  owners  of  the  land 
described  in  the  complaint?  A.  Yes,  except  as 
to  the  life  estate  of  J.  A.  Balcum. 

"2.  Was  the  land  burned  over  by  the  negli- 
gence of  the  defendant,  as  alleged  in  the  com- 
plaint?   A.  Yes. 

"3.  If  so,  what  damages  were  done  to  said 
land  and  premises?    A.  $300." 

Judgment  on  the  verdict  for  plaintiffs,  and 
defendant  excepted  and  appealed,  assigning 
errors. 

Butler  ft  Herring  and  H.  B.  Faison,  all 
of  Clinton,  for  appellant. 

Geo.  A.  Smith,  of  Charlotte,  and  Fowler  & 
Grumpier,  of  Clinton,  for  appellees. 

HOKE,  J.  [1]  Defendant  noted  an  excep- 
tion to  the  evidence  of  two  witnesses  for 
plaintiff,  Martin  Hairr  and  wife,  to  the  effect 
that,  one  week  before  the  fire  in  question. 


the  engine  operated  by  defendant  over  his 
tramroad,  in  passing  the  witness,  threw  out 
sparks  and  live  coals  from  which  fire  caught. 
In  this  connection,  it  was  also  proved  that 
defendant  owned  and  operated  only  the  one 
engine  over  his  road,  and,  under  our  decisions 
applicable,  the  evidence  is  competent  on  the 
issue.  Whitehurst  v.  Lumber  Co.,  146  N.  O. 
688,  00  S.  E.  648;  Knott  v.  B.  R.  Co.,  142  N. 
G.  238,  55  S.  E.  150.  In  addition,  it  appeared 
from  the  evidence  of  Andrew  Robinson,  de- 
fendant's engineer  and  a  witness  in  his  be- 
half, that  the  engine  in  question  was  in  the 
same  condition  on  the  day  of  the  fire  that  it 
had  been  for  six  months  previous  to  the  fire 
and  continued  to  be  for  six  months  thereaft- 
er. This,  in  any  event,  would  render  the  evi- 
dence receivable  on  the  issue.  Blevins  v. 
Cotton  Mills,  150  N.  O.  493,  64  S.  E.  428.  It 
was  further  insisted  that  his  honor  errone- 
ously modified  certain  prayers  for  Instruction 
by  defendant  in  reference  to  the  conduct  of 
one  Tom  Wright  who  was  engaged  with  oth- 
ers in  the  endeavor  to  extinguish  or  check 
the  spread  of  the  fire.  The  prayers  more  di- 
rectly involved,  being  as  follows: 

"A.  The  defendant  contends  that  the  fire 
originated  off  his  right  of  way  and  some  dis- 
tance from  it,  and  that  he  was  in  no  way  re- 
sponsible for  this  fire,  but  that  from  whatever 
cause  originated  this  fire  was  held  under  con- 
trol and  was  not  permitted  to  go  across  the 
sand-clay  road,  and  was  not  communicated  to 
the  plaintiff's  land,  and  that  the  fire  which 
burned  the  lands  on'  the  east  side  of  the  sand- 
clay  road  was  set  out  by  a  third  party,  viz., 
one  Tom  Wright,  and  this  is  the  fire  that  even- 
tually burned  the  plaintiff's  land.  If  this  is 
true,  and  the  jury  should  so  find  by  the  great- 
er weight  ot  the  evidence,  then  the  defendant 
i^  not  liable.  Or,  if  you  shall  find  by  the  great- 
er weight  of  the  evidence  that  there  was  an- 
other fire  set  out  by  Tom  Wright  on  the  east 
side  of  the  sand-clay  road,  as  contended  for  by 
the  defendant,  and  you  are  then  in  doubt  as 
to  whether  the,  original  fire  or  the  fire  set  out 
by  the  third  party,  Tom  Wright,  burned  the 
plaintiffs  land,  in  that  event,  the  defendant 
is  not  liable,  and  the  plaintiff  could  not  re- 
cover." 

"B.  If  the  jury  shall  find  from  the  evidence 
that  the  fire  originated  between  the  defendant's 
railroad  track  and  the  county  sand-clay  road, 
which  runs  parallel  with  the  railroad  track  and 
several  hundred  yards  east  therefrom,  and  that 
while  those  assembled  endeavoring  to  control 
the  fire,  and  while  it  was  a  considerable  dis- 
tance from  the  sand-clay  road,  which  road  was 
about  30  feet  wide  and  free  from  combustible 
matter,  one  Tom  Wright,  a  third  party,  instead 
of  back-firing  along  the  sand-clay  road  on  the 
west  side  of  the  road  and  next  to  the  fire, 
strewed  fire  on  the  opposite  side  of  the  road,  be- 
ing the  eastern  side  of  the  road,  with  the  wind 
blowing  in  an  easterly  direction,  this  would  be 
an  act  of  negligence  for  which  the  defendant 
would  not  be  liable." 

[2}  His  honor,  both  in  his  general  charge 
and  in  direct  response,  told  the  jury  that  the 
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positions  embodied  In  those  instructions 
would  prevail  in  their  consideration  of  the 
case  unless  the  act  of  Tom  Wright  referred 
to  was  a  reasonable  act  and  precaution  to 
prevent  the  spread  of  the  fire  wrongfully 
started  by  defendant.  It  is  the  well-recogniz- 
ed doctrine  that,  in  order  for  the  act  of  an 
intelligent  intervening  agent  to  break  the 
sequence  of  events  and  protect  the  author  of 
a  primary  negligence  from  liability,  such  act 
must  be  an  independent,  superseding  cause, 
one  that  the  author  of  the  primary  negligence 
had  no  reasonable  ground  to  anticipate,  and 
usually  the  act  must  be  in  Itself  negligent  or 
at  least  culpable.  In  Barrows  on  Negligence, 
the  position  is  stated  and  commented  on  as 
follows: 

"Where  an  independent,  efficient,  wrongful 
cause  intervenes  between  the  original  wrongful 
act  and  the  injury  ultimately  suffered,  the  for- 
mer, and  not  the  latter,  is  deemed  the  proxi- 
mate cause  of  the  injury. 

"An  efficient,  intervening  cause  is  a  new  prox- 
imate cause,  which  breaks  the  connection  with 
the  original  cause,  and  becomes  itself  solely 
responsible  for  the  result  in  question.  It  must 
be  an  independent  force,  entirely  superseding 
the  original  action,  and  rendering  its  effect  in 
the  chain  of  causation  remote.  It  is  immate- 
rial how  many  new  elements  or  forces  have 
been  introduced;  if  the  original  cause  remains 
active,  the  liability  for  its  result  is  not  shifted. 
Thus,  where  a  horse  is  left  unhitched  in  the 
street,  and  unattended,  %nd  is  maliciously 
frightened  by  a  stranger,  and  runs  away.  But 
for  the  intervening  act  he  would  not  have  run 
away,  and  the  injury  would  not  have  occurred; 
yet  it  was  the  negligence  of  the  driver  in  the 
first  instance  which  made  the  runaway  possible. 
This  negligence  has  not  been  superseded  or 
obliterated,  and  the  driver  is  responsible  for 
the  injuries  resulting.  If,  however,  the  inter- 
vening, responsible  cause  be  of  such  a  nature 
that  it  would  be  unreasonable  to  expect  a  pru- 
dent man  to  anticipate  its  happening,  he  will 
not  be  responsible  if  damage  results  solely  from 
the  intervention," 

The  same  principle  is  satisfactorily  treated 
In  Shearman  &  Redfield  on  Negligence,  § 
31  et  seq.,  and  has  been  very  generally  ap- 
proved and  applied  in  the  decisions  here  and 
elsewhere.  Ward  v.  R.  R,,  161  N.  C.  179,  76 
S.  E.  717;  Hardy  v.  Hlnes  Lumber  Co.,  160 
N.  C.  113,  75  S.  E.  855,  42  U  R.  A.  (N.  S.)  759 ; 
Harvell  v.  Lumber  Co.,  154  N.  C.  254,  70  S. 
E.  389;  Harton  v.  Telephone  Co.,  146  N.  C. 
429,  59  S.  E,  1022,  14  L.  R.  A.  (N.  S.)  956,  14 
Ann.  Cas.  390;  Harton  v.  Telephone  Co., 
141  N.  C.  455,  54  S.  E.  299 ;  Ins.  Co.  v.  Boon, 
95  V.  S.  117,  24  L.  Ed.  395;  R.  R.  v.  Kellogg, 
94  r.  S.  469,  24  L.  Ed.  256;  Lane  v.  Atlantic 
Works,  111  Mass.  136.  In  Harton  v.  Tele- 
phone Co.,  141  N.  C.  455,  54  S.  E.  299,  supra, 
the  general  principle  apposite  Is  stated  as 
follows: 

"The  proximate  cause  of  the  event  must  be 
understood  to  be  that  which  in  natural  and  con- 
tinuous sequence,  unbroken  by  any  new  and 
independent   cause,   produces   that   event,  and 


without  which  such  event  would  not  hare  oc- 
curred. Proximity  in  point  of  time  or  space, 
however,  is  no  part  of  the  definition.   , 

**The  test  by  which  to  determine  whether  the 
intervening  act  of  an  intelligent  agent  which 
has  become  the  efficient  cause  of  an  injury  shall 
be  considered  a  new  and  independent  cause, 
breaking  the  sequence  of  events  put  in  motion 
by  the  original  negligence  of  the  defendant,  is 
whether  the  intervening  act  and  the  resultant 
injury  is  one  that  the  author  of  the  primary 
negligence  could  have  reasonably  foreseen  and 
expected." 

In  Hardy  v.  Lumber  Co.,  Walker,  J., 
delivering  the  opinion,  quotes  from  R.  R.  v. 
Kellogg,  94  U.  S.  at  page  475,  24  L.  Ed.  256, 
as  follows: 

"We  do  not  say  that  even  the  natural  and 
probable  consequences  of  a  wrongful  act  or 
omission  are  in  all  cases  to  be  chargeable  to  the 
misfeasance  or  nonfeasance.  They  are  not 
when  there  is  a  sufficient  and  independent  cause 
operating  between  the  wrong  and  the  injury." 

In  Lane  v.  Atlantic  Works,  Colt,  J., 
delivering  the  opinion,  states  the  principle: 

"In  actions  of  this  description,  the  defendant 
is  liable  for  the  natural  and  probable  conse- 
quences of  his  negligent  act  or  omission.  The 
injury  must  be  the  direct  result  of  the  miscon- 
duct charged;  but  it  will  not  be  considered  too 
remote  if,  according  to  the  usual  experience  of 
mankind,  the  result  ought  to  have  been  appre- 
hended." 

[3,  4]  It  Is  well  understood  that,  when  a 
fire  of  this  kind  Is  started  and  under  condi- 
tions Importing  serious  menace  to  the  princi- 
pal and  adjacent  property,  It  Is  the  custom 
and  assuredly  the  right  of  the  neighbors  to 
lend  a  hand  and  do  what  reasonable  prudence 
and  judgment  require  to  prevent  Its  spread, 
and  that  back-firing  Is  one  of  the  methods  ap- 
proved and  frequently  resorted  to.  It  Is  also 
recognized  that,  In  the  presence  of  an  emer- 
gency like  this,  the  conduct  of  participants  is 
not  to  be  considered  or  judged  with  the 
critical  scrutiny  that  may  obtain  In  more 
deliberate  circumstances.  McKay  v.  Ry.,  160 
N.  C.  260,  75  S.  E.  1081,  Ann.  Cas.  1914C,  412. 
and  authorities  cited.  In  the  present  case 
there  was  much  testimony  tending  to  show 
that  the  back-firing  on  the  part  of  Wright 
was  done  In  the  reasonable  effort  to  extin- 
guish the  fire  wrongfully  started  by  defend- 
ant, and,  with  such  facts  in  evidence  and  un- 
der the  principles  stated,  the  Intervening  act 
of  Wright  would  not  break  the  causal  connec- 
tion with  the  original  wrong  of  the  defend- 
ant ;  the  same  being  neither  Independent,  im- 
probable, nor  culpable. 

[6,  6]  Again,  It  Is  objected  that  a  proper 
consideration  of  the  record  and  verdict  will 
disclose  that  plaintiffs,  the  owners  In  re- 
mainder, subject  to  the  life  estate  of  J.  A. 
Balcum,  have  recovered  for  the  entire  injury 
done  to  the  property  when  the  life  tenant  has 
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not  been  made  a  party  and  is  In  no  way 
concluded  by  the  judgment ;  but,  in  our  opin- 
ion, this  objection  must  also  be  disallowed. 
It  is  the  accepted  position  *  here  and  else- 
where that  the  owners  of  property  in  re- 
mainder or  reversion  after  a  life  estate  may 
recover  for  a  tresi)ass  which  causes  perma- 
nent damage  to  the  same  and  to  the  extent 
that  it  wrongfully  affects  or  impairs  the  value 
of  their  estate  or  interest,  and  tills  without 
the  presence  of  the  life  tenant  in  the  suit. 
CTherry  v.  Canal  Co.,  140  N.  o.  422,  53  S.  E. 
138,  111  Am.  St.  Rep.  850,  6  Ann.  Cas.  143; 
Gwaltney  v.  Timber  Co.,  115  N.  O.  579,  20  N, 
E.  465;  Jordan  v.  Bearwood,  42  W,  Va.  312, 
26  S.  E.  266,  36  L.  R.  A.  519,  57  Am.  St.  Rep. 
859;  Shortle  et  al.  v.  Terre  Haute,  etc.,  Ry., 
131  Ind.  338,  30  N.  B.  1084.  It  is  further  rec- 
Ognized  and  approved  in  several  of  our  more 
recent  decisions  that  a  verdict  should  be 
''interpreted  and  allowed  significance  by  a 
proper  reference  to  the  testimony  and  charge 
of  the  court."  Weldon  v.  Ry.,  98  S.  E.  375, 
at  the  present  term ;  Jones  v.  R.  R.,  176  N. 
a  260,  97  S.  Ew  48 ;  Grove  v.  Baker,  174  N. 
C.  745,  94  S.  B.  528 ;  Reynolds  v.  Express  Co., 
172  N.  C.  487,  90  S.  E.  510,  Ann.  Cas.  1918C, 
1071. 

Considering  the  record  in  view  of  these 
principles,  it  very  clearly  appears  from  the 
language  of  the  issue,  the  charge  of  the  court, 
and  his  honor's  rulings  in  the  exclusion  of 
evidence,  where  it  only  tended  to  show  injury 
to  the  life  tenant,  that  the  damages  assessed 
in  response  to  the  third  issue  have  been  re- 
stricted to  the  injuries  that  were  permanent 
in  their  nature  and  to  the  extent  that  they 
affected  the  interest  and  estate  of  the  re- 
remiandermen  who  are  both  parties  of  record. 

On  careful  consideration,  we  find  no  revers- 
ible error,  and  the  judgment  on  the  verdict  is 
affirmed. 

No  error. 


POCOMOKE  GUANO  CO.  et  al.  r.  COL- 
WELL  et  al.     (No.  223.) 

(Supreme  Court  of  North  Carolina.    March  19, 

1919.) 

1.  Husband  and  Wife  ^=>142  —  Labob  bt 
Husband  on  Wife's  Farm— Presumption. 

In  absence  of  contract  of  renting  .between 
husband  and  wife,  husband,  as  matter  of  law 
mnd  fact,  was  merely  agent  of  wife  in  carrying 
on  her  farm,  and  wliether  it  was  rented  to  ten- 
ants, or  worked  with  hired  labor,  husband  was 
entitled  to  no  share  in  crops  and  profits  for 
his  services  which  his  creditors  could  subject 
to  their  debts;  presumption  being  that  he  was 
working  gratuitously  to  contribute  to  support 
of  family. 

2.  Husband  and  Wife  ^=»137(1)--Sepabatb 
Property  op  Wife—Constitution. 

Under  the  Constitution,  the  wife  holds  her 
property  free  from  any  control  of  her  husband. 


3.  Husband  and  Wife  <e=5>142— Operation 
OF  Farm  through  Tenants  —  Right  or 
Landlord— Statute. 

A  wife  owning  a  farm  worked  by  her  hus- 
band through  tenants,  under  Revisal  1905, 
§  1993,  as  to  landlord's  lien,  was  vested  with 
right  to  the  custody  and  control  of  the  entire 
crop,  subject  only  to  the  right  of  the  tenants 
to  their  share. 

4.  Husband  and  Wife  ^=>138(10)— Husband 
AS  Wife's  Agent  —  Liability  for  Pur- 
chase. 

Guano  bought  by  husband  as  agent  for  wife 
in  making  crops  on  her  farm  worked  by  him, 
other  than  fertilizers  furnished  by  him  for  ten- 
ants, was  liability  against  wife,  not  by  rea- 
son of  her  receipt  of  crops,  but  by  reason  of 
husband's  implied  authority  to  incur  indebt- 
edness in  making  crop  on  part  of  the  land 
worked  for  her  directly,  if  furnished  with  her 
knowledge  and  without  dissent. 

5.  Judgment  ^=»252(1)— Prayer  for  Relief. 

Plaintiff  is  entitled  to  recover  any  judgment 
which  the  facts  alleged  and  proved  would  war- 
rant, though  not  set  out  in  the  prayer  for  re- 
lief. 

6.  Garnishment  ^=»33— Earned  Wages. 

When  a  man  has  earned  wages,  they  can  be 
garnished  as  his  property,  if  no  personal  ex- 
emption is  claimed. 

7.  Fraudulent  Conveyances  ^=»104(4)  — 
Husband  and  Wife. 

No  creditor  has  a  right  to  the  personal 
services  of  his  debtor  and  a  husband,  as  against 
his  creditors,  may  donate  to  his  wife  Ills  serv- 
ices in  running  her  farm. 

Api)eal  from  Superior  Court,  Sampson 
County;    Allen,  Judge. 

Action  by  the  Pocomoke  Guano  Company 
and  others  against  D.  F.  Col  well,  adminis- 
trator of  S.  F.  Peterson,  deceased,  and  oth- 
ers. From  judgment  for  defendants,  plain- 
tiffs appeal.    Affirmed. 

S.  F.  Peterson  died  intestate  in  November, 
1912,  leaving  a  widow  and  several  minor  chil- 
dren. During  the  year  1912  and  for  some 
time  previously  he  was  engaged  in  running 
the  farm  on  his  wife's  land  in  said  county, 
part  of  it  with  hired  labor  and  the  rest  by 
tenants.  He  also  on  his  own  account  ran  a 
store,  a  cotton  gin,  and  acted  as  agent  for 
the  sale  of  fertilizers.  At  the  time  of  his 
death  and  for  some  time  prior  thereto  he  was 
insolvent.  There  was  no  lease,  or  contract 
of  rental  between  him  and  his  wife.  During 
1912  he  used  guano,  furnished  by  himself 
as  agent  of  plaintiff  Guano  Company  on  the 
crops  on  his  wife's  land,  which  at  his  death 
were  practically  gathered.  He  sold  12  bales 
of  the  cotton  at  $655.80,  and  received  the 
proceeds.  The  rest  of  the  crops  were  turned 
over  to  the  widow,  by  the  administrator  of 
the  husband. 

The  referee  found  that  the  value  of  the 
crops  turned  over  to  the  widow  by  the  ad- 
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ministrator  after  deducting  the  rental  value 
of  the  farm  was  $1,661.20,  and  gave  Judgment 
against  the  administrator  and  the  widow  for 
said  amount.  This  action  was  brought  by 
the  plaintiff  Guano  Company  against  the 
administrator  and  his  surety,  and  also 
against  the  widow,  to  recover  the  value  of 
said  crops  to  be  applied  to  the  general  in- 
debtedness of  the  husband  for  the  guano 
sold  by  him  as  agent,  and  for  other  Indebted- 
ness of  the  husband. 

On  exception  to  the  referee's  report  the 
court  reversed  the  ruling  of  the  referee,  and 
held  that  the  defendants  were  not  indebted 
to  the  plaintiffs  for  the  value  of  the  crop 
turned  over  to  the  widow,  and  rendered  Judg- 
ment against  the  plaintiffs,  who  appealed. 

Tlllett  &  Guthrie,  of  Charlotte,  Stevens  & 
Beasley,  of  Warsaw,  and  Mclntyre,  Lawrence 
&  Proctor,  of  Lumberton,  for  appellants. 

Butler  &  Herring,  of  Clinton,  for  appellee. 

CLARK,  O.  J.  [1]  It  is  found  as  a  fact  by 
the  referee,  and  approved  by  the  Judge  that 
there  was  no  contract  of  renting  between  the 
husband  and  wife.  The  husband  was,  there- 
fore, as  a  matter  of  law  and  of  fact,  merely 
the  agent  of  his  wife  In  carrying  on  her  farm. 
Wells  V.  Batts,  112  N.  C.  283,  17  S.  E.  417,  34 
Am.  St.  Rep.  506;  <  Branch  v.  Ward,  114  N. 
C.  148,  10  S.  E.  104.  Whether  the  farm  was 
rented  to  tenants  or  worked  with  hired  la- 
bor, the  husband  was  entitled  to  no  share 
for  his  services,  the  presumption  being.  In 
the  absence  of  a  contract,  that  he  was  doing 
this  gratuitously  and  in  order  to  contribute 
to  the  support  of  a  family.  He  had  no  in- 
terest in  the  crop  which  his  creditors  could 
subject  to  the  payment  of  their  debts.  The 
husband  did  not  give  any  lien  upon  the  crop, 
and  had  no  right  to  do  so.  Rawllngs  v. 
Neal,  122  N.  C.  173,  29  S.  E.  93;  Bray  v. 
Carter,  115  N.  C.  16,  20  S.  E.  164.  The  plain- 
tiffs have  no  right  to  follow  the  fund  which 
was  the  purpose  of  this  action. 

[2-4]  Under  the  Constitution  the  wife  holds 
her  property  free  from  any  control  of  her 
husband  (Manning  v.  Manning,  79  N.  C. 
300)  and  was  vested  with  the  right  to  the 
custody  and  control  of  the  entire  crop,  sub- 
ject only  to  the  right  of  the  tenants  to  their 
share  therein.  Revisal,  f  1993.  But  while 
the  plaintiffs  cannot  recover  against  her,  for 
any  indebtedness  of  the  husband,  whatever 
amount  of  guano  was  bought  by  him  as 
agent  for  his  wife  in  making  the  crops  on 
said  land  (other  than  the  fertilizers  furnish- 
ed by  him  for  the  tenants,  as  to  which  no 
assent  of  the  wife  is  shown  or  presumed) 
would  be  a  liability  against  the  wife,  not  by 
reason  of  her  receipt  of  the  crops,  but  by 
reason  of  his  implied  authority  to  incur  in- 
debtedness for  advances  in  making  the  crop 
on  that  part  of  the  land  worked  for  her  di- 
rectly if  it  was  furnished  with  the  wife's 
knowledge  and  without  dissent     Thompson 


V.  Croats,  174  N.  0.  193,  93  S.  B.  724,  does 
not  apply,  for  in  that  case  she  and  her  hus- 
band were  living  apart,  and  there  was 
nothing  which' implied  an  agency  of  the  hus- 
band to  act  for  her.  But  the  court  there 
said  that  the  supplies  furnished  the  tenants 
through  her  husband  were  not  presumed  to 
be  by  her  authority;  there  being  no  direct 
benefit  to  her. 

[6]  It  is  true  this  action  is  brought  to  sub- 
ject the  entire  crop  (after  deducting  the  rent- 
al), and  the  plaintiffs  are  not  asking  Jadg- 
ment  against  the  widow  on  the  ground  of  his 
agency,  but  she  is  a  party  to  this  action,  and 
the  plaintiff  Guano  Ck)mpany  is  entitled  to 
recover  any  Judgment  which  the  facts  al- 
leged and  proven  would  warrant,  though 
not  set  out  in  the  prayer  for  relief.  But, 
on  the  other  hand,  the  husband  was  the  agent 
of  the  plaintiff  Guano  Company  in  selling 
the  fertilizers,  and  as  there  went  Into  his 
hands  the  proceeds  of  12  bales  of  cotton 
(which  is  found  to  be  $655.80),  the  Guano 
Company  cannot  recover  of  the  widow,  the 
owner  of  the  land,  unless  the  amount  of  the 
guano  furnished  for  the  crop  worked  for  her 
direct,  and  not  by  her  tenants,  exceeded  that 
amount. 

When  the  case  goes  back.  If  it  is  suggested 
that  there  was  an  excess  of  such  Indebted- 
ness above  $655.80,  the  amount  may  be  as- 
certained, and  the  Judgment  may  be  ren- 
dered against  the  widow  for  that  amount. 
Judgment  should  be  rendered  against  the 
plaintiffs  for  the  costs,  up  to  that  time,  in 
any  event  and  for  the  cost  of  this  appeal. 

[6,  7]  It  has  been  suggested  that  the  credi- 
tor is  entitled  to  recover  for  the  value  of 
the  husband's  services  while  acting  as  agent 
for  his  wife.  When  a  man  has  earned  wa- 
ges, they  can  be  gamisheed  as  his  property, 
if  no  personal  property  exemption  is  claimed, 
but  no  creditor  has  a  right  to  the  personal 
services  of  the  debtor,  or,  what  is  the  same 
thing,  to  collect  payment  of  the  value  there- 
of from  one  to  whom  he  renders  services, 
and  thus  make  a  contract  which  the  debtor 
and  the  employer  did  not  make.  Such  claim 
as  this  is  simply  an  assertion  of  "peonage,** 
and  if  it  could  be  enforced  the  creditor  could 
follow  the  debtor  around  wherever  he  might 
go,  and  compel  his  services  through  the  me- 
dium of  an  employer. 

It  is  too  late  In  the  world's  history  to  as- 
sert such  doctrine.  Indeed  the  counsel  for 
the  plaintiff  did  not  assert  this  proposition. 
He  placed  his  right  to  recover  upon  the  as- 
sumption that  a  husband,  acting  as  agent  in 
supervising  his  wife's  farm,  was  in  law  a 
renter  (though  it  is  admitted  here  as  a  mat- 
ter of  fact  that  there  was  no  contract  of 
renting),  and  hence  the  wife  was  entitled 
only  to  rent,  and  the  husband  was  entitled 
to  the  rest  of  the  crop,  which  therefore  the 
creditor  could  follow  in  the  hands  of  the 
wife.    This  proposition  is  without  a  scintilla 
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of  fact  to  sustain  it,  and  has  no  analogy  In 
the  law. 

In  Osborne  v.  Wilkes,  108  N.  C.  651,  18 
8.  B.  285,  the  court  held  that  a  married 
woman  could  employ  her  husband  as  her 
agent  to  carry  on  the  manufacturing  busi- 
ness, and  that  his  "creditors  acquire  no  in- 
terest in  the  profits  because  he  gives  his 
services  without  other  compensation  than 
an  tndeflnite  allowance  applied  by  her  per- 
mission to  the  payment  of  his  expenses," 
citing  numerous  cases  on  page  672  of  106  N. 
C,  on  page  292  of  13  S.  E.  On  page  673  of 
106  N.  C,  on  page  292  of  13  S.  E.,  it  is  said 
that  creditors  'liave  no  Hen  upon  his  [the 
debtor's]  skill  or  attainments,  nor  can  they 
compel  him  to  exact  compensation  for  man- 
aging his  wife's  property,  or  collect  from  her 
as  on  a  quantum  meruit  what  his  services 
were  reasonably  worth.  2  Bishop,  Married 
Women,  {{  299,  300,  453,  454.  She  may  re- 
munerate him  by  furnishing  him  a  support. 
He  may,  if  he  choose,  serve  her  without  com- 
pensation. 2  Bishop,  supra,  t  ^d;  Corning 
V.  Flower,  24  Iowa,  584.  Indeed,  a  creditor 
cannot  collect  from  any  person  compensation 
for  service  rendered  by  his  debtor  with  the 
understanding  that  it  was  gratuituous.  2 
Bishop,  supra." 

The  subject  is  fully  discussed  with  full 
citation  of  authorities,  and  none  to  the  con- 
trary in  Mayers  v.  Kaiser,  85  Wis.  382,  55 
N.  W.  688,  21  li.  R.  A.  623,  39  Am.  St.  Rep. 
849,  and  with  numerous  authorities  in  the 
notes  on  pages  624  to  628  of  21  1*.  R.  A.  In- 
deed it  is  useless  to  discuss  what  amounts 
to  a  self-evident  proposition,  unless  revers- 
ing the  trend  of  the  times,  we  should  revert 
to  the  days  when  a  man's  labor  and  the  con- 
trol  of  his  time  belonged  to  his  creditors. 

Affirmed. 


STATE  V.  OGLESTON  et  al.     (No.  209.) 

(Supreme  Court  of  North  Carolina.    March  19. 

1919.) 

1.  Intoxicating  Liquors  ®=»236(4)— Unlaw- 
ful Manufacture— Sufficiency  of  Evi- 
dence. 

Where  a  still  was  in  active  operation  and 
defendants,  charged  with  unlawful  manufacture 
of  spirituous  liquors,  were  the  only  persons 
present,  jury  was  warranted  in  returning  ver- 
dict of  guilty;  the  inference  being  permissi- 
ble that  defendants  were  in  charge  of  and  op- 
erating the  still. 

2.  Indictment  and  Infobmation  ^=»174  — 
Unlawful  Manufacture  —  Aiding  and 
Abetting. 

Under  Laws  1917,  c.  157,  notwithstanding 
charge  is  for  manufacture  of  spirituous  liq- 
uors, a  conviction  for  aiding  and  abetting  can 
be  bad. 


Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; O.  H.  Allen,  Judge. 

Jonah  Ogleston  and  Otis  Perry  were  con- 
victed of  the  unlawful  manufacture  of  spirit- 
uous liquors  and  they  appeal.    No  error. 

The  defendants,  Perry,  a  white  man,  and 
Ogleston,  a  negro,  were  convicted  under  an 
indictment  charging  the  unlawful  manufac- 
ture of  spirituous  liquors,  and  appealed  from 
the  Judgment  rendered  upon  the  verdict 

The  exceptions  taken  by  the  defendants 
are:  (1)  To  the  refusal  to  enter  judgment 
of  nonsuit  upon  the  ground  that  the  evidence 
was  not  sufficient  to  sustain  a  verdict  of 
guilty;  (2)  to  the  following  charge  given  to 
the  jury: 

^Under  this  act  [reading  chapter  157,  p.  310, 
Laws  of  1917],  notwithstanding  the  charge  is 
for  the  manufacture  of  spirituous  liquors,  you 
can  convict  either  of  the  defendants  for  aiding 
and  abetting  the  manufacturing  of  spirituous 
liquors." 

W.  S.  0*B.  Robinson,  of  Goldsboro,  and 
T.  C.  Wooten,  of  Kinston,  for  appellants. 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Cren.,  for  the  State. 


PER  CURIAM.  [1  ]  The  evidence  is,  in  our 
opinion,  fully  sufficient  to  support  the  ver- 
dict. It  tends  to  prove  that  the  sheriff  of 
Lenoir  county,  with  two  deputies,  found  a 
still  in  the  woods  a  mile  Imhind  the  houses 
where  the  defendants  lived;  that  the  still 
was  in  active  operation  with  a  fire  under  the 
furnace  and  the  spirits  running  from  the 
spout  of  the  still  into,  a  bucket ;  that  Ogles- 
ton,  who  admitted  that  he  had  before  that 
time  engaged  in  the  manufacture  of  spirituous 
liquors,  was  standing  in  front  of  the  fire  with 
his  back  to  the  still,  and  that  Perry  was 
sitting  down;  that  each  of  the  defendants 
had  a  gun,  and  that  the  two  guns  were  wrap- 
ped up  together,  and  were  near  the  defend- 
ants; and  that  no  one  else  was  at  or  about 
the  still. 

As  the  still  was  in  active  operation,  and 
as  tlie  defendants  were  the  only  persons  pres- 
ent, the  inference  was  at  least  permissible 
that  the  defendants  were  in  charge  of  the 
still  and  operating  it. 

[2]  The  charge  of  his  honor  is  sustained  by 
State  V.  Horner,  174  N.  C.  792,  9i  S.  B.  292, 
in  which  the  court  says: 

"It  makes  no  difference  whether  defendant 
was  a  principal  in  the  first  degree  or  in  the  sec- 
ond degree  as  an  aider  and  abettor.  The  latter 
is  but  a  lower  grade  of  the  principal  offense, 
viz.  the  distilling  or  manufacturing  of  the  liq- 
uor. An  aider  and  abettor  is  denominated  in 
the  books  as  a  principal  in  the  second  degree." 

No  etror. 
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Ex  parte  COLEMAN  et  aL 

Petition  of  WALLACE  &  BARRON  et  al. 

(No.  10171.) 

(Supreme  Court  of  South  Carolina.    March  18, 

1919.) 

Appeal  and  Ebbor  ^=>1180(3)  —  Effect  of 
Decision  on  Pabties  Not  Appealing. 
Where  there  were  seven  interests  involved 
when  the  attorney's  fees  were  fixed  and  only 
three  appealed,  decision  that  decree  as  to  appel- 
lants is  reversed,  but  that  parties  not  appealing 
are  bound,  means  that  the  parties  not  appealing 
are  bound  for  four-sevenths  of  fee  as  former- 
ly fixed,  and  not  for  the  whole  fee. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;  S.  W.  G.  Shlpp,  Judge. 

In  the  matter  of  the  final  settlement  and 
discharge  of  William  Coleman  and  another 
executors  of  Anne  E.  Rice,  deceased.  From 
decree  of  probate  court  adjudging  that  Wal- 
lace &  Barron  and  George  S.  Mower,  petition- 
ing for  attorney's  fees,  were  entitled  to  only 
four-sevenths  of  their  fee,  they  appeal  to  the 
circuit  court,  which  allowed  the  entire  fee, 
"whereupon  the  executors  and  ownersi  of 
four-sevenths  interest  in  estate  appeal. 
Judgment  of  circuit  court  reversed,  and  judg- 
toent  of  probate  court  aflarmed. 

John  Gary  Evans,  of  Spartanburg,  for  ap- 
pellants. 

Wallace  &  Barron,  of  Union,  and  Geo.  S. 
Mower,  of  Newberry,  for  respondents. 

WATTS,  J.  The  sole  question  raised  by 
the  appeal  turns  upon  the  construction  to  be 
placed  upon  the  decision  of  this  court  in  the 
former  appeal  in  this  case  reported  in  106 
S.  C.  534,  91  S.  E.  861.  An  examination  of 
the  records  discloses  that  there  were  seven 
interests  involved  when  the  fees  were  fixed, 
and  three  interests  appealed.  Four  did  not 
appeal.  The  court  sustained  the  contention 
of  appellants  when  the  case  was  remanded. 
The  probate  judge  allowed  the  attorneys 
four-sevenths  of  their  fee.  An  appeal  was 
taken  from  this  order,  and  his  honor,  Judge 
Shlpp  allowed  the  whole  fee,  as  claimed,  and 
required  the  appellants  to  be  bound  for  what 
this  court  had  allowed  the  appellants  in  the 
former  appeal,  on  the  ground  that  no  appeal 
had  been  taken  by  them,  and  that  they  could 
derive  no  benefit  from  the  decision. 

The  court,  in  the  former  opinion,  held  that 
the  executors  had  no  right  to  employ  so  many 
attorneys,  the  same  not  being  necessary,  but, 
inasmuch  as  no  one  appealed,  except  the  ap- 
pellants, the  decree  as  to  them  was  reversed, 
but  that  the  parties  not  appealing  were 
bound.  This  means  they  are  bound  for  their 
proportionate  part  of  the  fee,  as  formerly 
fixed,  and  not  the  w^hole  as  fixed.    That  had 


they  appealed,  the  decree  would  have  been  re- 
versed as  to  them,  as  well  as  the  appellants. 
The  probate  court  properly  construed  the  in- 
tention and  decision  of  this  court.  The  ex- 
ceptions are  sustained,  and  judgment  of  cir- 
cuit court  reversed,  and  judgment  of  the 
probate  court  affirmed  and  made  the  judg- 
ment. 
Reversed. 

HYDRICK,  FRASER,  and  GAGE,  JJ.,  con- 
cur. 
GARY,  C.  J.,  did  not  sit. 


SISTER  FBLICITAS  v.  HARTRIDGE,  SoL 

Gen.     (No.  790.) 

(Supreme  Court  of  Georgia.    Feb.  24, 1919.) 

f Syllabus  J>y  the  Court.) 

1.  Constitutional  Law  ^=>56,  82,  206(1), 
209,  318— Criminal  Law  «=»627(1),  629— 
Seabches  and  Seizubes  ^=>7  —  Statutes 
<©=»71,  110% (1)— Subject  and  Title— Pbo- 
TEcnoN  OF  Pebson  and  Pbopebty— Due 
Pbocess  of  Law — Unifobmity  oi"  Lawb^ 
Judicial  Poweb. 

Except  as  to  the  part  dealt  with  in  the  sec- 
ond division  of  the  opinion,  the  act  of  the  Gen- 
eral Assembly  of  this  state,  approved  August 
21,  1916  (Acts  1916,  p.  126),  entiUed  an  act  to 
provide  for  the  inspection  by  state  authorities  of 
private  institutions,  etc.,  was  properly  held  not 
to  be  unconstitutional  upon  the  grounds  urged 
in  the  attack  made  upon  various  sections  of  the 
act. 

2.  Statutes  <©=>64(10)  110% (1)— Subject  and 
Title— Inspection  by  Gband  Juby— Ef- 
fect OF  Pabtial  Invalidity. 

So  much  of  the  fourth  section  of  the  act  jnst 
referred  to  declares  it  to  be  the  duty  of  the 
grand  jury  to  specially  present  the  owner,  keep- 
er, custodian,  or  manager  of  such  institution,  in 
certain  cases  there  stated,  contains  matter  dif- 
ferent from  what  is  expressed  in  the  title  of 
that  act,  and  is  therefore  unconstitutional  and 
void. 

(a)  But  the  void  part  of  section  4  may  be 
segregated  and  eliminated  without  destroying 
the  entire  act,  as  it  is  not  so  essentially  connect- 
ed with  the  primary  principle  and  purpose  of 
the  law  as  to  render  its  elimination  destructive 
of  the  whole. 

(b)  The  part  of  the  act  declared  unconstitu- 
tional and  void  did  not  affect  the  issue  involved 
in  the  instant  case,  nor  the  judgment  rendered 
by  the  court. 

( Additional  8yllahu8  hy  Editorial  Staf.) 

3.  Constitutional  Law  <$=»48— Invalidity 
OF  Statute. 

Before  an  act  of  a  co-ordinate  department 
of  the  government  can  be  declared  unconstitu- 
tional, the  conflict  between  the  act  and  the 
fundamental  law  must  be  clear  and  palpaUe,  and 
an  act  will  not  be  set  aside  in  a  doubtful  case. 
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4.  gonstitutionai,  law  ^=»40— validity  of 
Statute— Spibit  of  Constitution. 
That  an  act  is  contrary  to  the  spirit  of  the 
Constitution  is  insufficient  to  invoke  judicial 
interference,  as  courts  cannot  declare  acts  un- 
constitutional, except  where  they  violate  express 
words  of  Constitution. 

Error  from  Superior  Court,  Chatham 
County;  P.  W.  Meldrim,  Judge. 

Contempt  proceeding,  on  the  relation  of 
W.  C.  Hartridge,  Solicitor  General,  against 
Sister  Felicltas.  From  a  Judgment  holding 
defendant  guilty  of  contempt  and  enforcing 
a  fine,  she  excepts  and  brings  error.  Affirm- 
ed. 

Anderson,  Cann,  Cann  &  Walsh,  of  Savan- 
nah, King  &  Spalding,  of  Atlanta,  Augustln 
Daly,  of  Macon,  and  Louis  LeGarde  Battey, 
of  Augusta,  for  plaintiff  in  error. 

Walter  C.  Hartridge,  SoL  (Jen.,  of  Savan- 
nah, pro  se. 

BEX3K,  P.  J.  Pursuant  to  the  provisions 
of  an  act  of  the  General  Assembly  of  this 
state,  entitled  an  act  to  provide  for  the  In- 
spection by  state  authorities  of  private  in- 
stitutions, etc.,  approved  August  21,  1916 
(Acts  1916,  p.  126),  a  committee  of  five  mem- 
bers of  the  grand  jury  of  the  October  term, 
1917,  of  Chatham  superior  court,  called  at 
the  0)nvent  of  the  Sisters  of  Mercy,  and  at 
the  Convent  of  the  Franciscan  Sisters,  for 
the  purpose  of  making  the  inquiry  and  in- 
vestigation provided  for  in  said  act  Mother 
Clare,  in  charge  of  the  Convent  of  the  Sis- 
ters of  Mercy,  and  Sister  Felicltas,  in  charge 
of  the  Ck)nvent  of  the  Franciscan  Sisters, 
declined  to  permit  the  committee  to  make 
the  investigation  desired.  This  committee, 
through  the  grand  jury,  reported  the  re- 
fuel tx)  the  sui>erior  court.  The  solicitor 
general  of  the  Eastern  judicial  circuit  filed 
a  petition  to  the  superior  court,  reciting  the 
facts  just  set  forth,  and  setting  up  the  con- 
tention that  the  refusal  by  Mother  Clare  and 
by  Sister  Felicltas  constituted  a  contempt 
of  court,  and  prayed  that  an  order  be  passed 
requiring  the  respondents  to  show  cause 
why  they  should  not  be  adjudged  guilty  of 
contempt  and  be  punished  therefor;  and  an 
order  to  this  effect  was  granted.  Both 
respondents  made  answer  to  the  rule,  set- 
ting up,  first,  that  the  institution  over  which 
they  presided  was  not  within  the  purview  of 
the  act  above  referred  to,  for  reasons  set 
forth  in  the  answer,  and  they  attacked  the 
act  on  numerous  constitutional  grounds.  The 
Judge  of  the  superior  court,  after  hearing 
evidence,  discharged  the  rule  as  to  Mother 
Clare,  but  held  that  Sister  Felicltas  was 
guilty  of  contempt,  and  imposed  a  fine.  To 
this  ruling  Sister  Felicltas  excepted  and 
brought  the  case  by  writ  of  error  to  this 
court  for  review. 


[1,  3, 4]  1.  The  Judge  who  heard  the  issues 
made  by  the  rule  and  the  answer,  in  jyassing 
upon  the  case  and  rendering  the  judgment 
complained  of,  delivered  an  opinion  in  writ- 
ing, which  (omitting  only  certain  general 
observations  made  in  the  course  of  the  opin- 
ion which  do  not  materially  afl!ect  the  deci- 
sion and  discussion  of  the  issues  involved) 
is  as  follows: 

"It  appears  that  the  respondent  is  the  head 
of  a  private  institution  known  as  St.  Francis 
Convent.  That  that  institution  is  not  only  a 
convent  but  is  also  a  'private  orphanage.'  That 
no  person  is  kept  in  confinement  in  the  convent, 
and  that  the  orphanage,  which  is  for  colored 
orphans,  is  governed  by  the  usual  and  customary 
rules  and  regulations  that  obtain  in  orphan  asy- 
lums. In  a  wide  sense,  the  orphans  are  persons 
who  are  kept  in  confinement,  and  to  this  private 
orphanage  the  act  approved  August  21,  1916, 
applies. 

"The  constitutionality  of  the  act  is  attacked 
on  about  forty  grounds,  great  and  small,  gener- 
al and  special.  I  do  not  deem  it  necessary  to 
consider  in  detail  all  of  these  grounds.  They 
can  be  grouped  together  under  three  heads,  of 
form,  substance,  and  procedure.  In  the  group 
*form'  falls  the  objection  based  on  Code,  §  6437, 
dealing  with  one  subject-matter.  Under  this 
general  ground  there  are  six  subdivisions.  The 
first  contention  is  that  the  act  provides  for  in- 
spection 'by  state  authorities,*  and  that  five 
members  of  a  grand  jury  are  not  state  authori- 
ties. The  grand  jury  represents  the  state.  It 
acts  'in  the  name  and  behalf  of  the  citizens  of 
Georgia.'  Its  action  is  taken  to  maintain  the 
peace,  good  order,  and  dignity  of  the  state.  The 
county  is  only  a  subdivision  of  the  state.  In 
the  enumeration  of  county  officers  grand  juries, 
are  not  included.  There  may  be  county  authori- 
ties and  state  authorities;  but  when  the  grand 
jury  acts  in  matters  of  general  welfare  it  is  a 
state  authority,  and  a  committee  from  that  body 
can  be  empowered  by  the  state,  acting  through 
its  Legislature,  to  make  inspections  *of  every 
private  institution  in  which  citizens  of  Georgia 
and  other  states  are  kept  in  confinement'  I 
cannot  assume  that  the  grand  jury  would  act 
without  legal  evidence  and  the  concurrence  of  at 
least  twelve  of  its  members. 

"The  second  and  third  contentions  are  that 
the  act  provides  for  the  examination  and  ques- 
tioning of  the  inmates  of  these  institutions,  and 
chat  the  caption  provides  only  for  inspection. 
Inspection  and  examination  are  synonymous' 
terms,  or  are  very  nearly  so;  and  if  in  order  ^ 
to  make  an  inspection  it  is  necessary  to  question 
an  inmate,  it  is  quite  clear  that  the  power  given 
to  inspect  would  include  the  power  to  question. 
The  power  being  given,  the  usual  and  ordinary 
means  for  the  exercise  of  the  power  are  implied. 
Inspection,  examination,  questioning  are  all  re- 
lated, and  are. but  the  means  employed  to  reach 
a  given  end,  that  is,  the  inspection  of  institu- 
tions in  which  citizens  of  Georgia  and  of  other 
states  are  kept  in  confinement. 

"The  fourth  and  fifth  contentions  deal  with 
the  demand  for  release  of  an  inmate  and  special 
presentment,  while  the  sixth  is  a  r^um4  of  the 
first,  second,  third,  fourth,  and  fifth  contentions. 

"The  great  purpose  of  the  act  is  inspection  of 
private  institutions  where  citizens  are  kept  in 
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conpuemeBt.  Any  instrumentality  in  aid  of  this 
purpose  is  not  a  subject-matter  different  from 
the  title. 

"In  the  group  of  'substance'  falls  the  objec- 
tion, with  its  several  subdivisions,  based  on  Code, 
{  6358,  dealing  with  protection  to  persona  and 
property ;  the  objection  based  on  Code,  S  635i>, 
dealing  with  due  process  of  law,  with  a  like 
number  of  subdivisions;  the  objection  based  on 
Code,  S  6372,  dealing  with  searches  and  war- 
rants, with  its  three  subdivisions;  and  the  ob- 
jection based  on  Code,  S  6700  (the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States),  dealing  with  citizenship,  with  its  eight 
subdivisions.  Wherein  this  act  breaks  down  the 
constitutional  barrier  which  impartially  and  com- 
pletely protects  the  person  and  property  of  the 
respondent,  I  am  at  a  loss  to  see.  That  the  re- 
spondent may  be  deprived  of  her  liberty  and 
property  is  true,  but  it  is  not  true  that  such  dep- 
rivation will  be  without  due  process  of  law. 
The  Legislature  has  the  right  to  require  inspec- 
tion of  institutions  where  citizens  are  kept  con- 
fined. When  the  right  to  inspect  is  denied,  there 
is  certainly  no  violation  of  the  due  process  clause 
of  the  Constitution  because  the  inspectors,  a 
committee  from  the  grand  jury,  report  to  that 
body  the  result  of  their  inspection.  The  vice 
in  the  respondent's  contention  is  in  assuming 
that  the  report  or  action  of  a  committee  from 
the  grand  jury  is  a  final  process  by  which  the 
respondent  is,  without  due  process  of  law,  de- 
prived of  her  liberty  or  property.  No  depriva- 
tion of  any  kind  can  arise  until  after  the  grand 
jury  shall  have  specially  presented  the  respond- 
ent, and  then  only  after  a  fair  and  impartial 
trial  a  jury  of  her  peers  has  found  her  guilty 
of  the  offense  charged  against  her  in  the  present- 
ment. 

"As  to  unreasonable  searches,  it  is  safe  to 
say  that  no  search  is  required  to  be  made  under 
the  act.  Certainly  I  cannot  read  into  the  act 
words  that  are  not  there.  There  is  nothing  in 
the  act  which  can  be  construed  as  authority  for 
a  committee  from  the  grand  jury  of  this  state 
to  make  an  unreasonable  search  of  this  orphan- 
age. The  legislative  authority  is  sufficient  to 
authorize  the  inspection  of  private  institutions 
where  citizens  are  kept  in  confinement. 

"I  do  not  see  the  application  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States  to  the  instant  case.  For  the  reasons 
heretofore  given,  this  state  does  not  by  the  act 
in  question  abridge  any  privilege  or  immunity 
of  the  respondent,  deprive  her  of  any  right  with- 
out due  process  of  law,  or  deny  her  the  equal 
protection  of  the  laws.  The  respondent  errone- 
ously assumes  that  the  committee  from  the  grand 
jury  become  vested  under  the  act  with  all  the 
powers  of  the  grand  jury  and  the  trial  court  and 
jury,  and  that  in  this  way  the  respondent  is  de- 
prived of  certain  privileges  and  immunities,  such 
as  right  of  appeal,  cross-examination,  etc.  The 
committee  from  the  grand  jury  has  no  such  pow- 
ers, and  cannot  have. 

"In  the  group  of  'procedure'  falls  the  objection 
based  on  Code,  {  6361,  dealing  with  accusation 
and  list  of  witnesses;  the  objection  based  on 
Code,  I  6497,  dealing  with  the  judicial  powers 
vested  in  certain  courts;  and  objection  bas- 
ed on  Code,  |  6391,  dealing  with  uniformity 
of  laws.  Under  this  last  objection  are  two  sub- 
divisions. The  vice  of  this  group  is  that  the 
respondent  assumes  a  fact  not  contemplated  in 


the  act,  and  that  is,  that  the  grand  jury  will  not 
furnish  the  accused  on  demand,  at  the  proper 
time,  a  copy  of  the  accusation  and  list  of  wit- 
nesses. It  is  also  vicious  in  that  it  confuses  the 
ascertainment  by  the  committee  of  the  fact  that 
a  person  is  illegally  deprived  of  liberty,  with  the 
final  determination  after  presentment  by  the 
jury  of  the  county,  of  the  guilt  or  innocence  of 
the  respondent  The  objection  that  the  act  does 
violence  to  the  uniformity  of  laws  clause,  for  the 
reasons  assigned,  is  not  convincing.  The  same 
vice  here  again  appears,  and  that  is,  in  assum- 
ing that  the  grand  jury  and  a  committee  from 
that  body  are  one  and  the  same,  and  that  the 
grand  jury  has  surrendered  all  its  rights  and 
powers  to  a  committee.  There  is  no  reason  sug- 
gested why,  after  the  report  has  been  made,  the 
proceedings  before  the  grand  jury  will  not  be 
the  decent  and  orderly  investigation,  hearing  of 
evidence,  and  presentment  required  by  law.  So 
far  as  the  grand  jury  or  any  committee  or  mem- 
ber of  that  body  being  required  to  keep  secret 
all  matters  and  things  which  may  come  to  their 
knowledge,  and  so  far  as  relates  to  the  pnblica- 
tion,  at  the  expense  of  the  county,  of  the  names 
of  dissatisfied  inmates,  these  are  matters  whic^ 
concern  the  jurors  and  the  county,  and  in  which 
it  does  not  appear  that  the  respondent  is  inter- 
ested. ♦  •  ♦  Before  an  act  of  a  co-ordinate 
department  of  the  government  can  be  declared 
unconstitutional,  the  conflict  between  the  act 
and  the  fundamental  law  must  be  clear  and 
palpable.  The  solemn  act  of  the  General  Assem- 
bly will  not  be  set  aside  in  a  doubtful  case ;  and 
before  annulling  an  act  passed  upon  as  consti- 
tutional by  both  the  legislative  and  executive 
departments  of  the  state  government,  the  judi- 
cial department  should  be  clearly  satisfied  of  its 
unconstitutionality.  Even  if  the  act  in  question 
were  contrary  to  the  spirit  of  the  Constitution, 
that  of  itself  would  not  be  sufficient  to  invoke 
judicial  interference.  The  courts  cannot  de- 
clare acts  unconstitutional  except  where  they 
are  in  violation  of  express  words  of  the  Con- 
stitution; otherwise  there  would  be  a  substitu- 
tion of  the  judgment  of  the  court  for  the  will 
of  the  Legislature,  and  this  cannot  be. 

"The  unconstitutionality  of  the  act  has  not 
•been  made  to  appear  so  dear  and  palpable  as  to 
justify  the  annulling  of  it,  and  therofori^  it  is 
adjudged  that  the  respondent.  Sister  Felidtas, 
is  in  contempt,  and  judgment  will  be  entered 
accordingly." 

[21  2.  The  foregoing  opinion  sufficiently 
discusses  the  objections  urged  to  the  consti- 
tutionality of  the  act  in  question,  states  tlie 
controlling  issues  made  in  the  case,  and  an- 
nounces sound  principles  of  law  applicable 
thereto,  except  as  to  that  portion  of  the 
criticism  directed  against  the  part  of  the 
fourth  section  of  the  act  which  provides 
that)— 

"In  case  that  such  demand  for  the  release  of 
said  person  is  not  promptly  complied  with  ni>on 
the  demand  of  the  committee,  it  shall  be  the 
duty  of  the  grand  jury  to  specially  present  the 
owner,  keeper,  custodian,  or  manager  of  such 
institution,  in  a  special  presentment  for  false 
imprisonment,  and  for  holding  persons  to  invol- 
untary servitude,  in  violation  of  the  Constitu- 
tion of  the  state  of  Georgia,  and  of  the  United 
States." 
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The  objection  to  this  provision  is  not  specif- 
ically discussed  in  the  opinion  which  we 
have  set  forth,  and  is  not  dealt  with  in  that 
opinion  except  In  the  general  way  where 
It  is  held  that  the  act  is  not  unconstltntlonal. 
If  it  was  intended  in  this  opinion  to  hold 
that  that  part  of  the  act  which  we  have  just 
referred  to  is  not  unconstitutional,  a  conclu- 
sion is  reached  in  which  we  cannot  concur; 
but  we  will  not  reverse  the  judgment  of  the 
court  below  because  of  the  ruling  as  to  this 
part  of  'the  legislative  act  under  review,  for, 
in  passing  upon  the  Issues  made  before  him 
in  the  instant  case  and  in  reaching  the  deci- 
sion which  we  are  upholding,  the  court  was 
dealing  with  those  parts  of  the  act  which 
related  to  inspection  strictly,  as  appears  from 
the  statement  of  facts.  But  we  cannot  con- 
cur in  so  much  of  opinion  as  holds,  apparent- 
ly, that  the  provision  of  the  act  which  makes 
the  refusal  of  demands  for  the  release  of 
persons  a  criminal  offense  is  not  objection- 
able on  the  ground  that  it  contains  matter 
different  from  what  is  expressed  in  the  title 
of  the  act,  in  violation  of  the  provision  of 
the  Constitution  (Civil  Code,  §  6437)  inhibit- 
ing the  passage  of  a  law  containing  matter 
"different  from  what  is  expressed  in  the 
title  thereof."  The  title  of  the  act  is  in  the 
foUow^ing  language: 

"An  act  to  provide  for  the  inspection  by  state 
autiiorities  of  every  private  institution  in  which 
citizens  of  Georgia  and  of  other  states  are  kept 
in  confinement  by  sanitoriums,  private  hospitals, 
private  asylums,  private  orphanages,  Houses  of 
the  Good  Shepherd,  convents,  monasteries,  or 
any  other  institation  under  any  other  name, 
maintained  by  private  individuals,  corporations, 
churches,  or  charitable  institutions,  within  the 
state  of  Georgia,  and  for  other  purposes." 

We  do  not  think  this  title  can  receive  any 
fair  construction  which  would  make  it  suffi- 
ciently indicate  that  the  part  of  the  act 
which  we  have  pointed  out  does  not  contain 
matter  different  from  the  title.  The  title 
Itself  indicates  that  it  is  the  purpose  of  the 
act  to  provide  for  the  "inspection"  of  cer- 
tain institutions;  and  no  other  term  is  used 
to  define  the  general  scope  of  the  act,  except 
the  words  "and  for  other  purposes,"  and 
this  last  expression  can  cover  only  those  pur- 
poses which  are  germane  to  the  main  ex- 
pressed purpose  of  inspection.  If  the  express 
purpose  of  the  act  had  been  "to  regulate" 
institutions  of  the  kind  named,  possibly  it 
might  have  been,  in  order  to  make  the  regu- 
lation effective,  no  violation  of  the  clause 
of  the  Constitution  now  being  considered  to 
have  provided  that  in  certain  contingencies 
the  managers  or  those  in  charge  of  such  in- 
stitutions might  be  indicted,  as  an  indict- 
ment might,  in  case  of  violation  of  the  regu- 
lation prescribed,  be  a  method  of  making 
effective  the  regulations;  but  where  "inspec- 
tion" is  the  sole  specific  purpose  indicated. 


we  cannot  see  any  indication,  in  the  term 
employed,  of  a  purpose  to  include  in  the  act 
provisions  for  presentment  by  the  grand  jury 
and  a  prosecution,  but  we  are  further  of 
the  opinion  that  the  part  of  the  act  which  we 
have  held  to  be  unconstitutional  does  not  so 
affect  the  entire  legislative  scheme  as  em- 
bodied In  this  act  as  to  render  the  entire 
act  void.  We  are  of  the  opinion  that  the 
provisions  as  to  prosecution  and  present- 
ment can  be  segregated  and  eliminated  from 
the  act,  and  the  main  legislative  scheme  be 
given  force.  Accordingly  we  concur  in  what 
was  said  in  the  opinion  of  the  trial  judge 
which  we  have  quoted,  and  adopt  the  deci- 
sion contained  in  his  opinion  as  the  decision 
of  this  court  upon  the  issues  made  by  the  con- 
tentions of  the  plaintiff  in  error  based  upon 
constitutional  grounds,  except  as  regards 
that  part  of  the  act  contained  in  section  4, 
providing  for  prosecution  and  presentment 
by  the  grand  jury.  Therefore  the  judgment 
of  the  court  below  will  stand  unaffected  by 
the  ruling  which  we  have  made  in  the  second 
division  of  the  opinion,  as  that  part  of  the 
act  held  to  be  unconstitutional  was  not 
involved  in  the  proceedings  which  resulted 
in  the  judgment  complained  of. 

Judgment  affirmed. 

All  the  Justices  concur. 


SOUTHERN  RY.  CO.  v.  HODGSON  BROS. 

CO.     (No.  860.) 

(Supreme  Court  of  Georgia.     Feb.   24,  1919.) 

(SvUahitM  hy  the  Court.) 

1.  TaiAL  «@=>368  —  Agreed   Statement  op 
Facts— Effect. 

Hodgson  Bros.  Company  sued  out  an  at- 
tachment against  Harris  Bros.  Grain  Company, 
nonresidents  of  the  state.  The  attachment  was 
levied  by  process  of  garnishment  served  upon  the 
Southern  Railway  Company.  The  garnishee 
answered  not  indebted,  and  that  it  had  no  prop- 
erty in  its  hands  belonging  to  the  defendant, 
etc.;  and  a  traverse  of  the  answer  was  duly 
filed.  A  judgment  was  rendered  in  the  attach- 
ment suit  in  favor  of  the  plaintiff,  which  was 
not  excepted  to.  The  garnishment  case  was 
tried  upon  an  agreed  statement  of  facts,  as  fol- 
lows: "In  June,  1915,  the  Ft.  Worth  &  Rio 
Grande  Railway  Company  received  from  the 
Harris  Bros.  Grain  Company,  at  Rochelle,  Ter., 
certain  sacks  of  oats  consigned  to  Harris  Bros. 
Grain  Company,  Greenville,  S.  C,  with  instruc- 
tions from  the  shippers  to  notify  Hodgson  Bros. 
Company  at  Athens,  Ga.,  upon  the  arrival  of 
the  car  at  Greenville,  S.  C.  A  biU  of  lading 
was  Issued  with  draft  attached,  drawn  by  Har- 
ris Bros.  Grain  Company  for  $550.30,  with  in- 
structions that  the  paid  freight  bill  was  to  be 
deducted  from  this  amount  and  accepted  as  cash. 
This  shipment  of  oats  was  received  by  the 
Southern  Railway  Company  from  its  connecting 
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carrier,  and  by  it  transported  to  Greenville,  S. 
C,  where  it  arrived  on  or  about  July  10,  1915. 
In  the  meanwhile  Hodgson  Bros.  Company  had 
transferred  the  invoice  covering  the  shipment  to 
the  Acme  Feed  Company  of  Greenville,  S.  C, 
and  upon  the  order  of  Hodgson  Bros.  Company 
(Harris  Bros.  Grain  Company  having  notified 
the  Southern  Railway  Company,  on  June  15, 
1915,  that  the  car  of  oats  was  for  Hodgsou 
Bros.  Company  c^  Athens)  it  was  delivered  by 
the  Southern  Railway  Company  to  the  Acme 
Feed  Company  on  July  10,  1915,  upon  that 
company  paying  to  the  Southern  Railway  Com- 
pany $559.30,  $240.40  of  which  was  the  freight 
charges  to  which  the  Southern  Railway  Com- 
pany was  entitled ;  thus  leaving  a  balance  in, 
the  hands  of  the  Southern  Railway  Company  of 
$318.90.  After  the  car  of  oats  had  been  de- 
livered as  above  set  forth,  the  Southern  Railway 
Company  received,  on  or  about  July  16,  1915, 
another  order  fr^m  Harris  Bros.  Grain  Com- 
pany, dated  July  14,  1915,  instructing  the  rail- 
way company  to  deliver  the  car  of  oats  to  A. 
M.  Hayes  of  Greenville,  S.  C  ;  but  at  that  time 
the  car  had  already  been  delivered  to  the  Acme 
Feed  Company,  as  above  set  forth.  After  sum- 
mons of  garnishment  was  served  on  July  14, 
1915,  on  the  Southern  Railway  Company,  the 
defendant,  Harris  Bros.  Grain  Company, 
brought  suit  against  the  initial  carrier,  the  Ft. 
Worth  &  Rio  Grande  Railway  Company,  In 
the  county  court  of  Dallas  county,  Tex.,  on  ac^ 
count  of  the  alleged  wrongful  delivery  of  this 
car  of  oats ;  and  on  February  17,  1916,  a  judg- 
ment was  obtained  against  the  Ft.  Worth  & 
Uio  Grande  Railway  Company  for  $399.10,  the 
Southern  Railway  Company's  plea  of  privilege 
having  been  sustained  by  the  Texas  court,  and 
the  suit  as  to  it  having  been  dismissed."  The 
answer  of  the  garnishee  stated,  among  other 
things,  that  the  oats  were  delivered  to  the  Acme 
Feed  Company  *'upon  the  order  of  Harris  Bros. 
Grain  Company,  the  consignor."  There  was  no 
evidence  as  to  indorsement  or  transfer  of  the 
bill  of  lading.  A  judgment  was  rendered 
against  the  garnishee,  and  it  carried  the  case 
to  the  Court  of  Appeals  by  writ  of  error.  The 
judgment  of  the  trial  court  was  affirmed,  and  a 
writ  of  certiorari  to  that  judgment  was  granted 
by  this  court.     Held: 

Where  a  case  was  being  tried  by  the  judge 
without  the  intervention  of  a  jury,  and  the  par- 
ties in  open  court  stated  certain  facts  "which 
were  agreed  on  by  both  parties  to  be  true,"  there 
being  nothing  said  in  the  agreement  to  qualify 
its  terms,  the  facts  thus  agreed  to  for  the  pur- 
poses of  the  trial  must  be  accepted  as  the 
truth  and  as  binding  upon  both  parties,  not- 
withstanding they  may  be  contradicted  by  cer- 
tain admissions  made  in  the  answer  of  one  of 
the  parties,  favorable  to  his  adversary.  Luther 
V.  Clay,  100  (5a.  236,  28  S.  E.  46,  39  L.  R.  A. 
95;  1  Enc.  Ev.  473;  Pillsbury  v.  Brown,  82 
Me.  450,  19  Atl.  858,  9  L.  K.  A.  94 ;  Salton- 
stall  V.  Russell,  152  U.  S.  628,  14  Sup.  Ct.  733, 
38  L.  Ed.  576;  Folger  v.  Insurance  Co.,  99 
Mass.  267,  96  Am.  Dec.  747 ;  Sawyer  v.  Corse, 
17  Grat.  (Va.)  230,  .94  Am.  Dec.  445. 

2.  Garnishment  ®3=>39  —  Convebsion  of 
Goods  —  Gabnishment  by  Creditor  of 
O  w  NEB— Statute  . 

A  person  who  has  committed  a  tort  by  con- 
version of  the  property  of  another  is  not  sub- 


ject to  garnishment  on  account  of  such  conver- 
sion, at  the  instance  of  a  creditor  of  the  own- 
er of  the  goods,  until  final  judgment  has  been 
recovered  by  such  owner  for  the  damages  aris- 
ing from  the  conversion.  Civ.  Code  1910,  $| 
5272,  5265;  Gamble  v.  Central  Railroad,  etc 
80  Ga.  595,  7  S.  E.  315,  12  Am.  St.  Rep.  276; 
Bates  V.  Forsyth,  69  Ga.  365;  Selheimer  v. 
Elder,  98  Pa.  154;  Keyes  v.  Milwaukee,  etc., 
Ry.  Co.,  25  Wis.  691;  Rood  on  Garnishment, 
183. 

3.  Cabriebs  ^=»83 — Bill,  of  Ladingt-Deuv- 
ERY— Conversion. 

Where  an  owner  of  goods  delivers  them  to 
a  railroad  company  to  be  shipped  to  a  desig- 
nated point,  and  a  bill  of  lading  is  issued  to  the 
owner,  in  which  he  is  named  as  both  shipper  and 
consignee,  and  which  contains  a  direction  to  "no- 
tify" a  third  person,  it  is  the  duty  of  the  rail- 
road company,  unless  otherwise  instructed  by 
the  owner  or  by  some  holder  of  the  bill  of  lad- 
ing properly  indorsed,  after  transporting  the 
goods  to  the  place  of  destination,  to  make  de- 
livery thereof  to  the  holder  of  the  bill  of  lad- 
ing, or  one  duly  authorized  by  such  holder  to 
receive  the  same.  The  company  is  not  author- 
ized to  make  delivery  to  the  person  designated 
to  be  notified,  to  whom  the  bill  of  lading  has 
never  been  assigned,  or  to  any  other  person  act- 
ing upon  his  order.  Florida  Central,  etc..  R. 
Co.  V.  Berry,  116  Ga.  19,  42  S.  E.  371.  There- 
fore such  a  delivery  would  amount  to  a  con- 
version. Merchants',  etc..  Transportation  Co. 
V.  Moore,  124  Ga.  482,  52  S.  E.  802 ;  Brother* 
V.  Home,  140  Ga.  617,  79  S.  E.  468. 

4.  Carriers  ^=»1  77(3)— Garnishment  ^=940— 
Conversion— Remedies  by  Shipper. 

Where  the  shipment  involved  transportation 
between  points  in  different  states  over  the  lines 
of  several  connecting  railroads  engaged  as  com- 
mon carriers,  and  the  conversion  was  commit- 
ted by  the  last  carrier  by  making  a  wrongful 
delivery  of  the  goods,  the  holder  of  the  bill  of 
lading  had  an  option  to  sue  the  initial  carrier 
under  the  provisions  of  the  act  of  Congress  com- 
monly called  the  Carmack  Amendment  (U.  S. 
(.'omp.  St.  §  8604a;  Georgia,  etc.,  Ry.  Co.  v, 
Blish  Co.,  241  U.  S.  190,  36  Sup.  Ct.  541,  60 
L.  Ed.  948),  or  to  sue  the  last  carrier  (South- 
em  Ry.  Co.  V.  Morris,  147  (ia.  729,  95  S.  E. 
284) ;  and  where  the  holder  of  the  bill  of  lad- 
ing obtained  a  judgment  for  the  conversion 
against  the  initial  carrier  alone,  the  judgment 
not  being  one  against  the  last  carrier,  it  will  not 
amount  to  such  liquidation  of  the  demand  be- 
tween those  parties  as  to  render  it  subject  to 
garnishment  at  the  suit  of  a  creditor  of  the 
holder  of  the  bill  of  lading. 

5.  Disposition  of  Cause. 

Applying  the  foregoing  rulings,  the  judg- 
ment of  the  Court  of  Appeals  is  reversed  and 
the  cause  remanded. 

Certiorari  to  Court  of  Appeals. 

Suit  by  the  Hodgson  Bros.  Company  against 
the  Harris  Bros.  Grain  Company  with  attach- 
ment levied  by  process  of  garnishment  served 
upon  the  Southern  Railway  Company.  Judg- 
ment in  attachment  suit  for  plaintiff,  and  in 
garnishment    suit     against     the    garnishee, 
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which  took  writ  of  error  to  Court  of  Appeals, 
and  from  its  judgment  of  affirmance  (21  Qa. 
App.  753,  95  S.  E.  263)  a  writ  of  certiorari 
was  granted.    Reversed,  and  cause  remanded. 

Blanton  Fortson*  of  Athens,  for  plaintiff  In 
error. 

Wolver  M.  Smith  and  Erwin,  Rucker  & 
Nix,  all  of  Athens,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  AH 
the  Justices  concur. 


(148  Ga.  721) 

BROOKMAN  V.  RENNOLDS  et  aL 

RENNOLDS  et  al.  v.  BROOKMAN. 
(Nob.  837,  83&) 

(Supreme   Court  of  Georgia.     Feb.   13,   19ia 
Rehearing  Denied  Feb.  24,  1919.) 

(SyUahuB  6y  the  Oaurt,) 

1.  Appeai.  and  Bbbob  ^=»843(1)— Cbosb-BUiL 
or  Exceptions— Decision. 

Where  the  trial  judge  renders  a  judgment 
granting  a  new  trial  based  upon  a  single  ground 
in  the  motion,  and  the  respondent  brings  a  bill 
of  exceptions,  and  the  defendant  in  error  brings 
a  cro8»-bill  of  exceptions,  the  assignments  of 
error  in  the  cross-bill  relating  to  questions 
which  will  probably  arise  on  another  hearing 
will  be  decided. 

2.  Executors  and  Aj>MiNi8TaAT0B8  ^=»524(1) 
^Tbial  ^=»252(3)— Foreign  Ljsttebs— Spe- 

OIAI.  ADiaNISTBATION— FOWEB  TO   SUE— IN- 
BTBXTCTION— APPLICABILITT  TO  Evidence. 

Letters  of  administration  granted  in  an- 
other state,  authorizing  an  administratrix  to  ad- 
uinister  ^'personal  property,  goods,  chattels, 
and  credits*'  of  an  intestate  who  died  while  a 
resident  of  the  state  in  which  the  letters  were 
issued,  are  special  in  character,  and  do  not  af- 
ford authority  to  the  administratrix  to  main- 
tain a  suit  in  this  state  to  enjoin  the  cutting 
of  timber  and  to  recover  damages  for  trespass 
in  cutting  and  removing  the  timber  from  the 
land. 

(a)  In  a  suit  of  the  character  just  mentioned, 
it  is  incumbent  upon  the  judge  so  to  frame  his 
charge  to  the  jury  as  to  make  it  conform  to  the 
pleadings  and  evidence;  and  the  fact  that  the 
letters  of  administration  have  been  admitted  in 
evidence  without  objection  would  not  author- 
ize the  judge  to  charge  that  the  administratrix 
was  authorized  to  maintain  the  suit. 

3.  Advqbsb  Possession  ^=»3S— Testimony— 
Deniai^ 

In  a  suit  to  enjoin  the  cutting  of  timber  and 
recover  damages  for  trespass  on  the  realty, 
where  both  parties  relied  upon  prescriptive 
title,  and  the  plaintiff  contended  that  the  land 
in  dispute  was  a  certain  part  of  her  land  lying 
on  the  north  side  of  a  road  which  separated  it 
from  the  main  body  of  her  land  of  which  it 
formed  a  part,  and  the  defendants  contended 
that  the  land  in  dispute  was  a  part  of  their 
tract,  which  comprised  all  the  land  on  the  north 
side  of  the  road,  and  that  they  and  his  prede- 


cessors in  title  had  been  in  actual  possession  of 
the  land,  and  a  witness  for  the  plaintiff  had  tes- 
tified that  during  the  period  of  the  defendants' 
actual  possession  the  plaintifiTs  lessees  had  cut 
the  timber  on  all  of  the  plaintiff's  tract,  it  was 
competent  to  show  by  the  same  witness  that  such 
lessees  did  not  cut  the  timber  on  the  land  in  dis- 
pute. 

4.  Appeal  and  ESbbob  4S=>970<^'—Evidenos 
^=»177— -Secondabt  Evidenob— ADiassiBUr 

ITT— .DlSCBBTION  OF  OOTJBT. 

In  order  to  admit  secondary  evidence,  It 
must  appear  that  the  primary  evidence,  for  some 
sufficient  cause,  is  inaccessible  to  the  diligence 
of  the  party.  The  question  of  diligence  is  or- 
dinarily addressed  to  the  discretion  of  the  court, 
which  will  not  be  interfered  with  unless  fia> 
grantly  abused. 

5.  Evidence  ^s>229,  256  ^  Admibsibiutt— 
Subvetob'b  Oebtificate. 

One  of  the  defendants'  predecessors  in  ti- 
tle was  John  M.  Tison.  A  certificate  issued  by 
him,  signed  "John  M.  Tison,  County  Surveyor," 
and  tending  to  show  the  correctness  of  a  map 
of  the  plaintiff's  lands,  was  relied  upon  as  a 
part  of  the  deed  under  which  she  was  attempting 
to  prescribe.  She  did  not  show  that  John  M. 
Tison  was  ever  in  possession  of  the  land  in  dis- 
pute, but  contended  to  Hie  contrary.  The  de- 
fendants produced  evidence  to  show  that  John 
M.  Tison  was  in  actual  possession  of  the  land 
in  dispute  during  the  period  covering  the  date 
of  the  certificate.  The  certificate  was  tendered 
after  the  introduction  of  such  evidence  by  the 
defendants.  HM,  that  there  was  no  error  in 
admitting  the  certificate  over  the  objections: 
(1)  That  it  did  not  appear  that  the  certificate 
was  made  while  Tison  was  in  possession;  (2) 
that  it  was  an  official  certificate,  and  would  not 
bind  him  personally. 

6b  Appeai*  and  EkBOB  ^=»231(5)— Evidencb 
^=»117— Admission  op  Evidence— Review. 

Under  the  issues  presented  by  the  plead- 
ings and  evidence,  the  authority  of  one  of  the 
agents  of  the  plaintiff's  intestate  to  manage 
and  control  his  lands  was  a  relevant  question; 
and  it  was  not  erroneous  to  admit  a  paper  pur- 
porting to  be  a  copy  of  the  map  of  his  lands 
covering  the  land  in  dispute,  when  offered  in 
connection  with  other  evidence  tending  to  show 
that  at  the  time  of  employment  the  plaintiff's 
intestate  delivered  to  the  agent  the  paper  as 
showing  the  lands  he  was  employed  to  protect. 

(a)  The  paper  contained  certain  certificates 
which  were  not  objected  to  separatdy ;  the  only 
objection  being  to  the  evidence  in  its  entirety. 
Under  such  objection  the  admissibility  of  such 
certificates  will  not  be  considered. 

7.  Tbial  ^=»255(8)— Issue— Instbuction. 

The  true  location  of  the  dividing  line  be- 
tween the  lands  of  the  plaintiff  and  the  defend- 
ant was  a  matter  of  dispute,  and  under  the 
pleadings  and  evidence  there  was  a  question  of 
whether  a  line  had  been  established  by  acquies- 
cence by  acts  and  declarations  of  the  parties  or 
their  predecessors,  or  by  actual  possession  of 
the  defendants  and  their  predecessors  for  a 
term  of  seven  years ;  and  it  was  the  duty  of  the 
court,  without  request,  to  charge  the  law  on 
that  subject. 
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8.  Advxbse  Possession  ^s»116(7)  —  AoruAXi 

AND   GONSTBUOTIVB  POSSESSION— EVIDENCE. 

The  plaintiff's  intestate  was  never  In  actual 
possession  of  the  land  in  dispute,  though  there 
was  evidence  tending  to  show  that  he  was  in 
constructive  possession  thereof.  There  was  al- 
so evidence  to  show  that  tiie  defendants  and 
their  predecessors  in  titie  were  in  actual  posses- 
sion of  the  land  in  dispute  during  any  period  of 
the  plaintiff's  constructive  possession.  Under 
these  circumstances  the  court,  on  request,  should 
have  charged  the  jury  "that  actual  i>ossession 
of  land  by  one  person  claiming  it  is  inconsistent 
with  the  constructive  possession  of  the  same 
land  by  another  daimant." 

9.  Chabqe  of  Coubt. 

The  charge  complained  of  in  the  fifth  ground 
of  the  amended  motion  for  new  trial  did  not  ac- 
curately state  the  contentions  of  the  defendants, 
and  was  somewhat  confusing. 

10.  Advebse  Possession  ^=»116(2)  —  Tbiai. 
^=>193(2),  253(8)— Instbxtctions—Ionobino 
Evidence— Opinion  of  Coubt. 

The  charge  set  out  in  the  tenth  division  of 
the  opinion  was  applicable  to  one  phase  of  the 
case  as  made  by  the  pleadings  and  evidence, 
and  was  not  open  to  the  objections  urged  against 
it  in  the  motion  for  new  trial. 

11.  Advebse   Possession  ^s»116(4}  —  Pbs- 

SCBIPnON   PEBIOD— iNSTBUCnON. 

The  charge  set  out  in  the  eleventh  division 
of  the  opinion  unduly  restricted  the  period  with- 
in which  the  defendants  were  authorized  to  pre- 
scribe. 

12.  Advebse  Possession  ^=s>116(5)— Actual 
ob  constbuctive  possession  —  oonstbuc- 

TION. 

The  prescription  provided  for  In  Civ.  Code 
1910,  §  4108,  contemplates  actual  possession  for 
a  period  of  20  years,  and  that  provided  for  in 
section  4169  contemplates  possession  under  col- 
or of  title  for  7  years,  which  may  be  actual  or 
constructive;  and  in  a  case  where  a  party  re- 
lies upon  a  prescription  based  upon  both  sec- 
tions, the  court  should  not  in  the  charge  so  con- 
fuse the  two  as  to  state  in  effect  that,  in  or- 
der to  acquire  prescription  under  color  of  ti- 
tle, the  possession  relied  on  as  the  basis  of  such 
prescription  must  be  actual  possession  of  the 
whole  tract 

13.  Adverse  Possession  ^=>116(5)— Pebmis- 
STYE  Possession— Instbuction. 

The  evidence  authorized  a  charge  upon  the 
subject  of  permissive  possession. 

14.  Sufficiency  of  Evidence. 

As  the  case  will  go  back  for  another  trial,  in 
which  the  evidence  may  not  be  the  same,  no  rul- 
ing will  be  made  on  the  sufficiency  of  the  evi- 
ience  to  support  the  verdict. 

Error  from  Superior  Court,  Glynn  County; 
J.  P.  Highsmith,  Judge. 

Suit  for  injunction  and  for  damages  by 
Mrs.  Marion  P.  Brookman,  administratrix, 
against  P.  J.  Hennolds  and  others.  Verdict 
for  plaintiff,  motion  for  new  trial  granted, 
and  plaintiff  excepts,  and  defendants  file  a 


cross-Mil  of  exceptions.  Affirmed  cm  main 
bill  of  exceptions,  and  reversed  on  croasbill. 

lilrs.  Marlon  P.  Brookman,  alleging  herself 
to  be  administratrix  upon  the  estate  of  Henry 

D.  Brookman,  deceased,  by  appointment  of 
the  Surrogate  Court  in  the  state  of  New  York, 
instituted  a  suit  in  the  state  of  Georgia  to  en- 
join the  cutting  of  timber  on  a  described  tract 
of  land,  and  to  recover  damages  on  account  of 
trespass  in  cutting  and  removing  the  timber. 
She  also  prayed  for  general  relief.  The  case 
was  tried  before  a  jury,  and  their  verdict 
was  for  the  plaintiff.  The  defendants  made 
a  motion  ,for  a  new  trial  on  numerous 
grounds.  Upon  the  hearing  the  judge  grant- 
ed a  new  trial  on  one  ground.  The  plaintiff 
excepted.  The  defendants  filed  a  cross-hill 
of  exceptions,  assigning  error  on  the  failure 
of  the  judge  to  grant  a  new  trial  on  eadi  of 
the  remaining  grounds  of  the  motion. 

Adams  &  Adams,  of  Savannah,  and  D.  W. 
Erauss,  of  Brunswick,  for  plaintiff. 

Bennet,  Twitty  &  Reese,  of  Brunswick,  for 
defendants. 

ATKINSON,  J.  [1]  L  In  Thornton  v. 
Travelers*  Ins.  Co.,  116  Ga.  121,  42  S-  B.  287. 
94  Am.  St  Heg,  99,  it  was  held: 

"A  judgment  granting  a  first  new  trial  will 
never  be  reversed  unless  the  law  and  the  facts 
demanded  the  verdict  rendered;  and  this  is 
true  notwithstanding  the  grant  of  a  new  trial 
may  have  been  based  upon  a  single  ground  in 
the  motion,  and  though  this  ground  may  not 
have  been  well  taken.  But  where  in  such  a 
case  the  defendant  in  error  brings  a  cross-bill 
of  exceptions,  the  assignments  of  error  there- 
in relating  to  matters  whidi  will  probably 
arise  at  another  hearing  will  be  decided." 

Under  this  ruling  the  questions  made  by 
the  cross-bill  of  exceptions,  which  may  arise 
on  another  trial,  will  be  considered.  The  case 
differs  from  Southwestern  R.  Co.  v.  Smith- 
ville,  134  Oa.  432,  67  S.  B.  93d. 

[2]  2.  In  Jones  v.  Cllett,  114  Ga.  673,  40  S. 

E.  719,  the  administrators  of  the  estate  of  a 
person  who  resided  in  New  York  at  the  time 
of  his  death,  appointed  in  the  Surrogate 
Court  of  New  York,  brought  an  action  in  this 
state  to  recover  a  described  parcel  of  land 
with  mesne  profits  and  damages  alleged  to 
have  been  sustained  by  the  cutting  and  re- 
moving of  timber  from  the  land.  On  the  trial 
the  plaintiff  offered  in  evidence  their  letters 
of  administration  with  the  will  annexed.  It 
appeared  that  the  will  was  adjudged  by  the 
Surrogate  Court  "to  be  a  valid  will  of  person- 
al estate  only."    The  letters  recited: 

That  there  is  granted  unto  the  administrator 
named  "full  power  and  authority,  by  these  pres- 
ents, to  administer  and  faithfully  to  dispose  of 
all  and  singular  the  said  goods,  chattels,  and 
credits,  and  to  ask,  demand,  recover,  and  re- 
ceive the  debts  which  unto  the  said  testator 
whilst  living  and  at  the  time  of  death  did  be- 
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long,  and  to  pay  the  debts  which  the  said  testa- 
tor did  owe,  as  far  as  such  goods,  chattels,  and 
credits  will  thereto  extend  and  the  law  require." 

The  letters  were  excluded  from  evidence, 
on  the  ground  that  they  were  granted  for  the 
purpose  of  administering  personalty  only,  and 
were  insufficient  to  authorize  the  plaintiffs  to 
nmintain  the  action;  and  a  nonsuit  was 
granted.    On  exception  it  was  held: 

**An  administrator  with  the  will  annexed,  ap* 
pointed  in  another  state  under  a  judgment  ad- 
mitting the  will  to  record  as  'a  valid  will  o£ 
personalty  only,*  and  authorized  by  the  letters 
of  administration  issued  to  him  to  administer 
only  'the  goods,  chattels,  and  credits'  of  the 
testator,  has  no  authority  to  institute,  in  the 
courts  of  this  state,  either  an  action  to  recover 
land  and  mesne  profits,  or  an  action  of  trespass 
for  the  recovery  of  damages  to  real  property/' 

The  principle  thus  ruled  was  applied  In 
Taylor  v.  McKee,  121  Ga.  228,  48  S.  E.  943, 
a  somewhat  similar  case,  in  which  it  was 
held: 

"Where  special  letters  of  administration  are 
presented,  limiting  the  power  of  the  adminis- 
trator to  specific  property  of  the  estate  of  the 
intestate,  his  power  will  not  be  extended  beyond 
his  letters." 

The  principle  announced  in  the  cases  cited 
is  applicable  to  the  case  under  consideration. 
In  this  case  the  plaintiff's  right  to  the  relief 
sought  depended  upon  title  to  the  land  in 
dispute.  The  plaintiff  placed  her  case  on 
alleged  title  in  the  estate  of  her  intestate  and 
her  letters  of  administration  Issued  from  the 
Surrogate's  Court  of  New  York.  These  did 
not  purport  to  authorize  her  as  administra- 
trix to  administer  upon  any  of  the  estate  of 
the  deceased,  except  "personal  property, 
goods,  chattels,  and  credits."  Under  the 
principle  of  the  decisions  cited  above,  these 
were  special  letters  limited  to  the  administra- 
tion of  specific  property,  and  cannot  be  so 
extended  as  to  confer  authority  upon  the 
administratrix  to  administer  real  estate  of  the 
intestate  in  this  state.  It  was  urged  that  the 
decisions  cited  did  not  apply,  because  in 
those  cases  the  letters  were  objected  to 
when  offered  In  evidence,  whereas  in  the 
present  case  they  were  admitted  without  ob- 
jection; also  that,  although  the  letters  had 
been  introduced  on  a  former  trial  of  the  case, 
and  had  been  duly  filed  and  recorded  in  the 
court  since  the  commencement  of  the  ac- 
tion, no  point  had  ever  been  made  as  to  their 
sufficiency  as  authority  for  the  administratrix 
to  maintain  the  suit.  These  suggestions  do 
not  state  any  valid  basis  of  distinction.  The 
burden  was  upon  the  plaintiff  to  prove  her 
case,  and  the  defendants  had  the  right  at 
any  time  to  urge  that  the  evidence  offered  for 
the  purpose  was  either  lacking  in  some  re- 
spect, or  proved  a  fact  that  was  fatal  to  her 
case.  In  this  instance  the  letters  showed 
affirmatively  that  her  authority  to  sue  was 
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restricted ;  and  while  charging  the  jury  the 
judge  should  have  so  framed  his  instructions 
as  to  adjust  them  to  the  issues  as  presented 
by  the  pleadings  and  evidence.  In  Huxford  v. 
Southern  Pine  Co.,  ISi  Ga.  181,  187,  52  S.  B. 
439,  441,  it  was  said  by  Cobb,  J.: 


" 


'A  party  may  allow  a  deed  relied  upon  by 
his  adversary  to  go  in  evidence  without  objec- 
tion, but  his  failure  to  object  does  not  preclude 
him  from  urging  in  his  motion  for  a  new  trial 
that  the  deed  is  invalid  for  some  reason  appear- 
ing upon  the  face  of  the  same,  or  for  other  rea- 
son appearing  in  the  evidence." 

The  court  informed  the  jury  in  his  charge 
that  the  plaintiff  occupied  the  same  position 
as  her  intestate,  and  that,  if  he,  if  living,  had 
made  out  such  a  case  as  would  entitle  him  to 
recover,  she  upon  the  same  facts  could  re- 
cover. It  was  upon  this  charge  that  the 
court  granted  a  new  trial.  For  reasons  stdt- 
ed  there  wag  ho  error  in  the  judge  granting 
a  new  trial. 

[3]  3.  In  this  and  the  succeeding  divisions 
of  this  opinion  assignments  of  error  made  in 
the  cross-bill  of  exceptions  will  be  considered. 
The  plaintiff's  intestate  and  defendants 
claimed  large  bodies  of  land  on  which  was 
pine  timber  valuable  for  sawinill,  turpentine, 
and  other  purposes  which  adjoined  each  other 
on  one  side.  That  claimed  by  the  defend- 
ants was  called  the  "plantation  tract,"  and 
that  claimed  by  the  plaintiff  was  called  the 
"college  tract."  The  plantation  tract,  which 
was  alleged  to  contain  762  acres,  lies  In  the 
fork  of  "Turtle  river"  and  College  creek," 
both  being  well-defined  tidewater  streams. 
A  public  road  extended  from  the  bridge 
across  Turtle  river  and  the  bridge  across 
College  creek,  and  along  the  north  side  of  the 
road  was  a  ditch  and  embankment  on  which 
was  a  fence  constructed  by  the  defendants' 
predecessors  in  title  and  claimed  as  their 
southern  boundary  line.  It  was  contended 
that  the  land  was  thus  inclosed  and  used  as 
a  pasture  for  cattle,  and  some  parts  of  it 
were  cultivated  and  occupied  by  tenants  of 
defendants  and  their  predecessors  In  title 
for  a  great  many  years,  dating  back  to  1860. 
The  plaintiff  claimed  imder  a  deed  executed 
in  1866  purporting  to  convey  7,073  acres  of 
land  to  her  intestate,  in  which  the  land  was 
described  by  reciting  various  grants  issued 
by  the  state  to  persons  other  than  the  plain- 
tiff's intestate  and  not  shown  to  be  his 
grantors,  comprising  as  many  as  28  tracts, 
and  by  referring  to  a  designated  unrecorded 
map  as  showing  the  boundary  of  the  great 
tract  composed  of  the  several  grants.  This 
map  shows  the  road  above  mentioned,  and 
that  the  great  bulk  of  the  land  embraced 
therein  lay  on  the  south  side  of  the  road; 
that  a  part  thereof,  amounting  to  245  acres, 
extended  over  and  lay  on  the  north  side  of 
the  road,  being  also  adjacent  to  College  creek, 
bordering  some  distance  on  the  creek  and 
commencing  at  the  bridge,  and  bordering  also 
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along  the  road  In  the  direction  of  the  Turtle 
river  bridge.  The  land  thus  claimed  by 
the  plaintiff,  located  on  the  north  side  of 
the  road,  constitutes  the  land  in  dispute. 
The  plaintiff  relied  entirely  upon  a  prescrip- 
tive title  based  on  the  deed  above  mentioned, 
and  possession  of  a  part  of  the  land  on  the 
south  side  of  the  road  for  more  than  seven 
years.  Neither  plaintiff  nor  her  intestate 
were  ever  in  actual  possession  of  any  part 
of  the  land  in  dispute.  The  defendants  also 
relied  upon  prescription:  First,  by  twenty 
years'  actual  possession  based  on  inclosure  of 
the  land  by  Turtle  river,  College  creek,  and  a 
fence  maintained  along  the  public  road  and 
use  thereof  as  a  pasture,  and  occupancy  of 
portions  thereof  by  tenants  within  such  in- 
closure; second,  by  seven  years'  possession 
exercised  by  the  maintenance  of  the  inclosure 
above  mentioned,  and  by  inclosure  and  culti- 
vation of  fields  and  occupancy  by  tenants  on 
portions  of  the  land  in  dispute  for  more 
than  seven  years  under  the  will  of  John  M. 
Tison,  deceased,  probated  in  1883,  and  a  de- 
cree of  court  rendered  in  1884,  partitioning  the 
ulantation  tract  among  devisees  named  in 
ihe  will,  and  successive  conveyances  from 
such  devisees  down  to  the  defendants.  The 
defendants  also  contended  that,  whatever 
might  have  been  the  true  line,  the  road  had 
i)ecome  the  boundary  line  between  the  plain- 
tiff and  defendant  by  reason  of  acquiescence 
by  ^cts  and  declarations  upon  the  part  of  the 
plaintifTs  intestate  and  the  defendants  and 
their  predecessors  in  title  for  more  than 
seven  years,  and  by  reason  of  defendants' 
Actual  possession  for  more  than  seven  years 
prior  to  the  bringing  of  the  suit  The  plain- 
tiff disputed  all  the  claims  thus  made  by  the 
defendants,  and  the  defendants  disputed  the 
claims  so  made  by  the  plaintiff;  and  as  a 
consequence  both  parties  were  put  upon  proof 
of  the  respective  contentions  above  mention- 
ed. The  plaintiff's  Intestate  resided  in  New 
Tork,  and  made  only  occasional  visits  to  the 
property,  and  during  the  whole  period  after 
his  purchase  local  agents  were  employed  to 
look  after  and  protect  the  property.  From 
1880  up  to  the  trial  of  the  case  one  of  the 
agents  lived  within  a  few  hundred  yards  of 
the  land  in  dispute,  on  the  opposite  side  of 
College  creek,  and  had  actual  notice  of  what- 
ever acts  of  possession  were  exercised  by  the 
defendants  and  their  predecessors  in  title  on 
the  plantation  tract.  The  agent  employed  in 
1880  subsequently  died,  and  his  son,  who  re- 
sided with  him  and  who  had  the  same  infor- 
mation as  to  possession,  became  his  successor 
as  agent  of  plaintiffs  intestate.  While  the 
agent  last  mentioned  was  being  examined  as 
a  witness  for  the  plaintiff  he  testified: 

"The  dmber  was  cut  off  the  college  lands  in 
1889,  and  in  about  four  years  the  Brookmans 
sold  them  for  timber  purposes  and  leases." 

The  defendants  proposed  to  prove  by  this 
witness  that  the  timber  was  cut  on  all  of  the 


college  tract,  except  the  land  claimed  In  thr 
suit  to  be  a  part  of  the  college  tract,  and  for 
which  the  plaintiff  is  suing,  and  that  the  tim« 
her  on  that  part  was  not  cut.  This  evidence 
was  excluded  on  the  ground  that  it  was 
irrelevant  The  evidence,  if  admitted,  would 
have  been  a  circumstance  tending  to  show 
that  the  plaintiff's  intestate  had  knowledge 
of  the  defendants'  adverse  possession  up  to 
the  road,  and  also  his  acquiescence  in  the 
division  line  along  the  road  as  claimed  by  the 
defendants,  and  also  to  qualify  the  testimony 
Of  the  witness  that  the  lessees  of  the  plaintiff 
had  cut  the  timber  on  all  the  land  claimed  as 
the  college  tract 

[4]  4.  The  defendants  tendered  in  evidence 
a  certified  copy  of  a  lease,  executed  by  certain 
of  the  defendants'  predecessors  in  title,  to 
certain  water  rights  along  the  shore  lines  or 
margins  from  College  creek  bridge  to  Turtle 
river.  This  was  offered  in  connection  with 
an  affidavit  by  an  agent  of  the  alleged  lessee 
to  the  effect  that  he  had  made  search  for  the 
original,  and  that  it  was  lost  or  destroyed. 
The  evidence  was  excluded  on  objection  that 
it  was  irrelevant,  and  that  there  had  been  no 
effort  to  produce  the  witness,  and  that  proof 
of  the  loss  of  the  original  could  not  be  mad« 
by  affidavit  It  Is  declared  in  Civil  Code,  | 
5759: 


««i 


In  order  to  admit  secondary  evidence,  it 
must  appear  that  the  primary  evidence  for  some 
sufficient  cause,  is  not  accessible  to  the  dili- 
gence of  the  party.  Tkus  showing  is  made  to 
the  court,  who  will  b^ftr  the  party  himself  on 
the  question  of  diligence  and  the  inaccessibility' 
of  the  primary  evidence." 

In  Turner  r.  Elliott,  127  Ga.  838^  66  S.  B. 
434,  it  was  held: 

"The  sufficiency  of  the  examination  prelim- 
inary to  the  introduction  of  secondary  evidence 
of  a  lost  original  is  left  largely  to  the  presiding 
judge;  and  where  he  is  satisfied  and  admits 
secondary  evidence,  his  discretion  will  not  be  in- 
terfered with,  unless  clearly  abused.' 


ff 


See  Orr  y.  Dunn,  145  6a.  137,  88  S.  E. 
069  (2;. 

The  evidence  submitted  before  the  judge 
was  insufficient  to  show  that  the  original 
document  was  not  accessible  to  the  diligence 
of  the  party ;  and  the  court  did  not  err  in  its 
ruling. 

[5]  5.  The  plaintiff  tendered  a  certificate 
dated  Julj  16,  1868,  purporting  to  have  been 
made  by  "John  M.  Tison,  County  Surveyor/' 
and  appearing  on  the  map  of  the  college  tract, 
which  map  purported  to  have  been  made  by 
"John  M  Tison,  County  Surveyor,"  on  Janu- 
ary 8,  1853.  The  map  in  question  was  con- 
tended to  be  the  same  to  which  the  plaintiCTa 
grantor  referred  in  the  deed  executed  in  1860. 
The  certificate  which  was  tendered,  beinf 
subsequent  in  date,  could  be  no  part  of  th^ 
deed,  but  amounted  to  a  mere  dedaratioiv 
The  language  of  the  certificate  was: 
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*'I  hereby  certify  that  I  have  this  day  C(»n- 
pleted  a  resarvoy  of  the  annexed  plat  of  land, 
and  have  clearly  marked  the  lines,  comers,  and 
■takes  around  the  whole." 

It  was  shown  that  John  M.  Tison  was  the 
first  amcivg  the  defendants'  predecessors  in 
title;  and  while  the  plaintiff  disputed  that 
John  M.  Tison  was  ever  in  i)ossession,  the 
defendants  offered  evidence  to  show  that  he 
was  in  possession  during  a  period  covering 
the  date  on  the  certificate,  upon  which  evi- 
dence they  relied  in  part  to  establish  their 
prescriptive  title  referred  to  in  a  preceding 
division  of  this  opinion.  There  being  such 
evidence,  the  declaration  so  made  was  admi&- 
Bible  against  the  defendants,  who  were  privies 
In  estate  of  John  M.  Tison,  for  the  purpose 
of  explaining  the  character  of  such  posses- 
sion. It  was  contended  that  in  order  to  lay 
the  proper  foundation  for  such  declaration, 
under  the  rulings  in  Carter  v.  Buchannon,  3 
Ga.  513,  and  Sharp  v.  Hicks,  94  Oa.  624,  21 
S.  E.  208  (3),  the  party  offering  thje  evidence 
flbonld  have  made  proof  of  the  facts  neces- 
sary to  lay  the  foundation  for  its  admission, 
and  that  it  would  not  suffice  to  rely  upon 
proof  of  the  same  facts  by  the  other  party; 
also  that  the  declaration  by  John  M.  Tison  in 
an  official  capacity  as  surveyor  would  not 
bind  him  personally.  The  contentions  deal 
more  with  form  than  with  substance  and 
afford  no  reason  for  excluding  the  evidence. 

[0]  6.  The  plaintiff  tendered  a  map,  pur- 
porting to  be  a  copy  of  the  map  referred  to  in 
the  foregoing  division,  containing  the  certif- 
icate: 

**This  will  certify  that  this  map  is  a  trne  copy 
of  the  said  above  Tison  map  or  plat  on  this 
July  3,  1879. 

'[Signed]    Geo.  H.  Day,  O.  E." 


**i 


Below  the  certificate  the  following  ap* 
peared: 

"I  hereby  certify  that  I  have,  by  the  request 
of  Mr.  F.  D.  Scarlett,  completed  a  resurvey 
of  all  those  tracts  of  land  as  the  college  lands, 
have  plainly  marked  all  lines  and  established 
all  comers  which  have  been  destroyed. 

"[Signed]    R.  M.  Tison,  Surveyor.' 


»» 


When  the  evidence  was  tendered,  It  was 
objected  to  in  its  entirety  as  immaterial  and 
irrelevant  The  court,  being  of  the  opinion 
that  "it  may  be  admis^ble  on  the  question  of 
adverse  possession,"  overruled  the  objection. 
When  considered  in  connection  with  testi- 
mony tending  to  show  that,  when  Mr.  Brook- 
man  employed  the  agent  (mentioned  in  a  pre- 
ceding division  of  this  opinion),  he  delivered 
this  copy  map  to  the  agent  as  showing  the 
land  he  was  employed  to  look  after,  the  plat 
was  admissible  as  tending  to  show  the  prop- 
erty which  the  agent  was  employed  to  guard. 
It  is  a  rule  of  practice  that,  where  evidence 
is  objected  to  In  bulk,  some  of  which  is  ad- 
missible, and  some  inadmissible,  a  ruling 
admitting  the  evidence  will  not  be  reversed. 


Had  there  l)een  an  objection  that  the  cor- 
rectness of  the  copy  had  not  been  proved* 
or  had  there  been  separate  objections  to 
the  certificates  by  Geo.  H.  Day  and  R.  M. 
Tyson,  neither  of  whom  appeared  to  have 
had  any  Interest  or  been  in  possession 
of  the  land  at  the  times  the  certificates  were 
made,  different  questions  would  be  pre- 
sented. 

[7]  7.  Under  the  pleadings  and  evidence  the 
true  location  of  the  dividing  line  between  the 
plantation  tract  and  the  college  tract  was 
in  dispute;  and  whether  the  public  road  had 
been  established  as  the  dividing  line  by  ac^ 
quiescence  by  acts  and  declarations  of  the 
parties  and  their  predecessors  in  title,  or  by 
actual  possession  of  the  defendants  for  the 
term  of  seven  years,  as  provided  in  dvll 
Code,  §§  3821,  8822,  was  a  question  for  de- 
termination. Therefore  it  was  the  duty  of 
the  court  to  charge  the  law  on  that  subject 
without  a  request.  These  provisions  of  the 
law  are  applicable  in  cases  of  this  character. 
Ivey  V.  Cowart,  124  Ga.  159,  52  S.  E.  436,  110 
A.m.  St.  Rep.  160;  Osteen  v.  Wynn,  131  Ga. 
209,  62  S.  E.  37,  127  Am.  St  Rep.  212. 

fS]  8.  The  plaintiff's  intestate  was  never  In 
actual  possession  of  any  part  of  the  land  in 
dispute,  though  there  was  evidence  to  au- 
thorize a  finding  that  he  was  in  constructive 
possession  thereof  by  reason  of  the  deed  cov- 
ering the  land,  and  his  actual  possession  of 
some  other  portions  of  the  land  embraced  In 
the  deed.  The  evidence  also  tended  to  show 
that  the  defendants  and  their  predecessors 
in  title  were  in  actual  .possession  of  all  of  the 
land  In  dispute  during  any  period  of  plain- 
tiff's constructive  possession.  The  court  was 
requested  to  charge  the  Jury  "that  actual 
possession  of  land  by  one  person  claiming  It 
is  inconsistent  with  the  constructive  posses- 
sion of  the  same  land  by  another  claimant." 
This  request  stated  a  correct  principle  of 
law.  It  was  applicable  to  the  case,  and  was 
not  covered  by  the  general  charge. 

[9]  9.  The  charge  complained  of  in  the  fifth 
ground  of  the  amended  motion  for  new  trial 
did  not  accurately  state  the  contentions  of 
the  defendants,  an(A  was  somewhat  con- 
fusing. 

[10]  10.  The  sixth  ground  ot  the  amended 
motion  for  new  trial  complains  of  the  follow- 
ing charge  to  the  Jury: 

"Now,  the  defendant  contends  that  there  is  a 
certain  fence  running  from  Turtle  river  on  the 
one  end.  Turtle  river  bridge  on  one  end  to  Col- 
lege creek  bridge  on  the  other,  and  that  this  line 
of  fence  and  the  creek  and  the  river  constitute 
actual  adverse  possession  of  this  parcel  of  land 
in  question.  So  that,  gentlemen,  you  will  look 
to  see  whether  or  not  this  fence,  in  connection 
with  Turtle  river  on  the  one  side  and  College 
creek  on  the  other,  was  such  possession  as  to 
constitute  actual  possession,  as  defined  to  you 
by  the  law.  They  contend  that  this  was  a  sub- 
stantial indosure,  and  was  such  possession  as 
met  all  of  the  requirements  of  the  actual  adverse 
possession  referred  to  by  the  law.    Now,  gen  tie  i 
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men,  that  Is  a  question  for  your  detennination 
under  the  evidence.  It  is  for  you,  as  jurors,  ap- 
plying common  sense,  to  look  to  the  evidence 
and  facts  and  circumstances  in  this  case,  and 
from  that  determine  whether  or  not  this  was 
such  possession  {the  fence,  the  creek,  and  the 
nver  together)  as  measured  up  to  the  require- 
ments of  actual  adverse  possession." 

This  charge  was  adjusted  to  that  phase  of 
the  case  in  which  the  defendants  set  up  pre- 
scriptive title  by  20  years*  actual  adverse 
possession,  and  was  not  erroneous  for  the 
reasons  assigned:  (a)  That  It  excluded  from 
the  consideration  of  the  jury  certain  evidence 
of  possession  by  occupancy  and  cultivation  of 
particular  parts  of  the  land  in  dispute  in- 
cluded within  the  general  indosure  referred 
to  by  the  judge  in  his  charge;  (b)  that  it 
amounted  to  an  expression  of  an  opinion  by 
the  Judge  that  the  occupancy  and  cultivation 
of  such  particular  parts  of  the  land  in  dispute 
would  not  be  actual  adverse  possession. 

[11]  11.  The  court  instructed  the  Jury: 

*'Now,  the  defendant  contends  in  addition  to 
that,  gentlemen,  that  John  Af.  Tison,  made  a 
will  conveying  liiis  property  or  bequeathing  this 
property  to  certain  of  his  children—this  was 
made  in  1882,  and  later  probated — and  that  in 
1884  there  was  a  decree  of  court  to  divide  the 
property  among  the  heirs  to  whom  it  was  be- 
queathed, that  later  the  heirs  who  had  an  in- 
terest all  made  a  deed  to  Arabella  Tison,  and 
that  thereafter,  in  1905,  the  executor  of  Ara- 
bella Tison  made  and  conveyed  the  property  in 
question-— a  certain  tract  of  land,  induding  the 
property  in  question  and  the  parcel  in  dispute- 
to  the  Downing  Company  and  H.  T.  McKinnon 
in  1905,  that  thereafter,  m  1906,  McKinnon  con- 
veyed his  half  interest  to  the  Downing  Company, 
and  that  later,  in  1911,  the  Downing  Company 
conveyed  to  James  Kelley,  and  that  later,  in 
1913,  James  Kelley  conveyed  to  Phillip  J.  Ren- 
nolds;  and  they  further  contend,  gentlemen, 
that  these  parties  were  bona  fide  purchasers  for 
value,  beginning  with  Arabella  Tison,  and  then 
the  several  parties  following  that  were  each  and 
severally  bona  fide  purchasers  for  value,  and  that 
between  1892  and  the  time  of  the  filing  of  this 
suit  there  was  such  actual  adverse  possession 
under  these  several  deeds  as  color  of  title  to 
ripen  into  prescriptive  title.  That  is  to  say, 
they  claim  that  these  parties,  irrespective  of 
what  may  have  been  the  status  of  John  M.  Ti- 
son, have  acquired  prescriptive  title  by  reason 
of  actual  adverse  possession  for  a  period  of  sev- 
en years  or  more,  since  1802,  and  under  these 
several  conveyances." 

There  was  evidence  tending  to  show  unbrok- 
en possession  of  the  defendants*  predecessors 


in  title  continuously  a^ler  the  death  of  John 
Af.  Tison  until  the  institution  of  the  suit  Tht 
defendants  relied  upon  such  evidence,  in  con- 
nection with  the  various  documents  recited 
by  the  court,  to  establish  a  prescription  by 
seven  years'  possession  under  color  of  title. 
The  charge  tended  to  restrict  the  Jury  to  ths 
consideration  of  a  prescriptive  period  com- 
mencing after  1892 ;  whereas  the  defendanti 
were  entitled  to  have  submitted  to  the  Jury 
their  contention  that  prescription  had  ripeo- 
ed  in  their  favor  prior  to  that  date. 
[12]  12.  The  Judge  also  charged: 

"If  John  M.  Tison  did  not  have  good  prescrip< 
tive  title  to  the  lands,  then  it  is  for  the  deter- 
mination of  the  jury  whether  or  not  the  defend- 
ants have  acquired  good  prescriptive  title  to  the 
land  in  question,  under  the  conveyances  refer- 
red to  as  color  of  title,  by  reason  of  having  had 
actual  adverse  possession  of  these  lands  for  a 
period  of  seven  years  under  these  titles  as  color 
and  under  such  possession  as  had  the  elements 
of  prescriptive  title." 

There  was  evidence  to  authoriie  the  Jury 
to  find  a  prescription  arising  after  the  death 
of  John  M.  Tison  in  favor  of  the  defendants, 
based  on  actual  adverse  possession  for  a 
period  of  20  years  under  Civil  Code,  i  4168; 
also  a  prescriptive  title  based  on  7  years' 
adverse  possession  under  color  of  titie  as 
provided  in  Civil  Code,  §  4169.  In  the  former 
case  the  possession  of  the  whole  tract  must 
be  actual;  in  the  latter  the. actual  possession 
need  be  only  a  part  of  the  land  deecrlt>ed  in 
the  color  of  title.  The  charge  complained  of 
did  not  notice  the  distinction,  and  its  lan- 
guage is  such  as  to  make  the  impression  that, 
in  order  to  acquire  prescription  under  color 
of  title,  the  possession  relied  on  as  the  basis 
for  such  prescription  must  be  actual  posses- 
sion as  distinguished  from  constructive  pos- 
session. 

[1 3)  13.  Another  portion  of  the  diarge  up- 
on which  error  was  assigned  was  a  concrete 
statement  in  which  the  question  was  submit- 
ted whether  or  not  John  M.  Tison  was  in 
permissive  possession,  if  the  jury  should  find 
that  he  was  in  actual  possession  of  the  prem« 
ises  in  dispute.  The  evidence  was  suffldent 
to  authorize  a  charge  on  this  subject,  and 
the  charge  as  given  was  not  cause  for  reversal 
for  any  reason  assigned. 

[14]  14.  The  ruling  stated  in  the  fourteenth 
headnote  does  not  require  elaboration. 

Judgment  affirmed  on  the  main  bill  of  ex« 
ceptlons,  and  reversed  on  the  cross-bilL 

AH  the  Justices  concur. 
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HALL  et  aL  y.  BUTLEB,     (No.  981.) 
(Supreme  Court  of  Georgia.     Feb.  14,  1&1&.) 

(Byllahua  hy  the  Court.) 

1.  New  Tbial  ^=»66  —  Gbounds  —  Laches — 
'Motion  fob  New  Tbial. 

The  evidence  authorized  the  verdict;  and 
the  points  that  the  plaintiff  was  not  entitled  to 
A  verdict  because  he  came  into  a  court  of  equity 
without  clean  hands,  and  after  long  delay,  were 
not  well  taken  under  the  general  groimds  of  the 
motion  for  new  trial,  especially  as  it  does  not 
appear  that  such  points  were  presented  or  pass- 
ed upon  by  the  trial  judge. 

2.  Witnesses     €=>150(2)  —  Gompbtenct  — 
Tbansactions  with  Decedent. 

In  an  action  brought  by  the  gmntor  in  a 
deed  against  the  heirs  at  law  of  the  grantee,  to 
have  the  instrument  canceled  because  never  .de- 
livered, the  grantor  was  not  an  incompetent  wit- 
ness, under  Civ.  Code  1910,  §  5858,  par.  1,  to 
testify  in  his  own  behalf  to  the  nondelivery  of 
the  deed. 

8.  Tbial    ^=5>296(7)— -Gbounds— Instbuction. 

The  charge  of  the  court  as  set  out  in  the 
third  division  of  the  opinion  was  not  cause  for 
a  new  trial. 

4.  Tbial    €=»260(1)  —  Requested    Instbuo- 
TiONS— Given  Instbtjctions. 

The  requests  to  charge,  in  so  far  as  they 
embodied  correct  and  pertinent  legal  principles, 
were  covered  by  the  explicit,  correct,  and  con- 
crete instructions  given  to  the  jury. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;   J.  L.  Kent,  Judge. 

Action  by  E.  A.  Butler  against  Cora  Hall 
and  others.  Judgment  for  plaintiff,  motion 
for  Dew  trial  overruled,  and  defendants  ex- 
cept and  bring  error.    Affirmed. 

In  February,  1917,  E.  A.  Butler  brought 
an  action  against  Cora  Hall  and  others  nam- 
ed, all  being  children  of  petitioner  and  of  his 
deceased  wife,  Julia  R  Butler,  alleging,  in 
substance: 

That  on  December  17,  1801,  petitioner  signed 
a  paper  in  the  form  of  a  warranty  deed  in  the 
presence  of  two  witnesses,  one  of  them  a  notary 
public,  which  purported  to  convey  to  Julia  E. 
Butler  a  tract  of  land  containing  about  150 
acres,  upon  the  expressed  consideration  of  love 
and  affection  and  of  ^25,  the  receipt  of  which 
was  acknowledged  in  the  instrument;  that  on 
the  same  date  he  had  the  instrument  recorded 
in  the  clerk's  office  of  the  county  where  the 
land  was  situated ;  "that  in  about  the  year  1891 
a  proceeding  to  eject  your  petitioner  from  lands 
then  described  as  follows  was  filed  against  him 
[the  land  to  which  the  present  action  relates]; 
*  *  *  that  the  sole  and  only  purpose  of  writ- 
ing and  signing  said  deed  was  to  give  your  peti- 
tioner the  right  to  disclaim  title  in  the  afore- 
said ejectment  proceedings,  but  petitioner  shows 
that  he  did  not  exercise  that  right,  but  did  hold 
and  retain  both  title  and  possession  of  the  said 
lands    in    the    aforesaid    proceedings;    *    *    * 


that  said  deed,  having  been  written,  signed,  and 
recorded  for  the  aforesaid  specific  purpose,  and 
having  served  its  purpose,  was  no  longer  ef- 
fective as  title  or  evidence  of  title  to  said  land ; 

*  *  *  that  though  said  deed  was  written,  and 
signed  by  him,  the  same  was  written  by  his  then 
counsel  ♦  ♦  ♦  and  in  his  office  ♦  ♦  ♦  and 
in  the  presence  of  [the  witnesses  attesting  the 
instrument],  but  was  never  delivered  to  the 
said  Julia  E.  Butler,  but.  that  the  same  was 
placed  on  record  by  your  petitioner,  retained 
and  held  by  him  until  it  was  subsequently  de- 
stroyed by  fire;  ♦  ♦  ♦  that  the  said  Julia  Ei. 
Butler  was  not  only  not  present  when  the  said 
deed  was  signed  and  recorded,"  but  was  at  home 
about  15  miles  away;  that  she  "at  that  time 
was  not  aware  that  your  petitioner  had  made  a 
deed  and  recorded  the  same  as  aforesaid"; 
that  "petitioner  was  and  had  been,  at  the  time 
said  deed  was  signed  and  recorded,  and  has 
continuously  been  and  now  is  in  the  peaceable, 
quiet,  exclusive,  adverse,  notorious,  and  unin- 
terrupted possession  of  said  land  where  he  then, 
and  has  since,  and  is  now,  operating  the  same 
as  his  own,  and  notoriously  exercising  exclusive 
ownership  thereof,  no  other  person  having  ever 
been  in  possession  of  the  same  since  said  time, 
as  tenants  or  otherwise,  except  your  petitioner, 
or  under  his  immediate  control  as  landlord  of 
such  tenants  who  may  have  cultivated  some 
parts  of  said  lands  in  the  meanwhile;  ♦  *  • 
that  the  defendants  are  now  undertaking  to 
set  up  adverse  claim  by  virtue  of  the  aforesaid 
deed,  and  are  threatening  to  sell  and  convey 
their  alleged  interest  therein,  claiming  that  your 
petitioner  now  has  no  interest  except  as  a  dis- 
tributive share  as  an  heir  at  law  of  the  said 
Julia  E.  Butler,  and  by  virtue  of  their  pretense 
as  claimants  of  an  interest  in  said  lands,  re- 
cently asserted  by  them,  your  petitioner  is  be- 
ing now  deprived  of  the  full  enjoyment  of  the 
same,  and  that  the  outstanding  recorded  paper 
purporting  to  be  an  adverse  title  is  menacing 
your  petitioner's  legal  rights,  and  is  a  doud 
upon  your  petitioner's  title,  sufficient  to  deprive 
him  of  the  exclusive  and  full  enjoyment  of  the 
aforesaid     premises     and     its    appurtenances; 

*  *  ♦  that  the  said  Julia  B.  Butler  never 
claimed,  or  pretended  to  claim,  the  said  lands 
referred  to  in  said  deed,  or  any  title  or  interest 
in .  the  same,  during  her  lifetime,  nor  did  the 
character  of  your  petitioner's  possession  change 
at  the  time  said  deed  was  signed  and  recorded, 
nor  did  it  subsequently  change,  but  continued  as 
above." 

The  petitioner  and  the  defendants  were 
the  only  heirs  at  law  of  Julia  E.  Butler,  who 
died  in  1898,  intestate,  owing  no  debts,  and 
there  has  been  no  administration  upon  her 
estate.  Ainong  the  prayers  was  one  asking 
for  a  decree  directing  the  cancellation  of 
the  Instrument  as  a  cloud  upon  petitioner's 
title,  and  that  the  title  to  the  land  be  de- 
creed to  be  in  him.  The  defendants  answer- 
ed, averring  that  the  deed  was  delivered  to 
their  mother,  Julia  E.  Butler,  and  that  the 
land  in  question  was  owned  in  common  by 
the  petitioner  and  the  defendants,  and  pray* 
ing  as  it  was  not  susceptible  of  division  in 
kind,  that  it  be  sold  and  the  proceeds  divid- 
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ed  among  the  petitioner  and  the  defendants 
as  th^  heirs  at  law  of  Julia  E.  Butler.  On 
the  trial  there  was  a  verdict  for  the  peti- 
tioner. A  motion  for  a  new  trial  was  over- 
ruled,  and  the  defendants  excepted. 

T.  E.  Hlghtower,  of  Dublin,  for  plalntUTs 
in  error. 

R.  Earl  Camp  and  J.  S.  Adams,, both  of 
Dublin,  for  defendant  In  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  motion  for  new  trial  con- 
tained the  general  grounds  that  the  verdict 
was  contrary  to  evidence,  and  without  evi- 
dence to  support  It,  and  was  contrary  to  law 
and  the  principles  of  justice  and  equity. 
There  was  ample  evidence  to  authorize  the 
verdict.  In  the  brief  for  tTie  plaintiffs  in 
error  It  Is  contended,  under  the  general 
grounds  of  the  motion  foT  new  trial,  that  a 
new  trial  should  have  beeu  granted  because  It 
appeared  that  the  petiiloner  had  not  come 
Into  the  court  of  equH/  with  clean  hands,  by 
reason  of  the  purpo*'e  for  which  he  executed 
the  Instrument  soM/.ht  to  he  canceled,  and  on 
account  of  his  l^^jg  delay  In  asking  for  this 
belief.  The  petf  cion  set  forth  the  plaintiff's 
case,  and  he  sribmltted  evidence  sufficient  to 
authorize  th6  jury  to  find  In  his  behalf. 
There  was  no  demurrer  to  the  petition,  and, 
so  far  as  the  record  discloses,  no  point  was 
made  on  the  trial  as  to  the  plaintiff's  fraud- 
ulent purpose  In  executing  the  deed  to  his 
wife,  or  as  to  his  delay  In  beginning  an  ac- 
tion for  the  cancellation  of  the  paper. 

[2]  2.  The  plaintiff  testified: 

"I  never  did  deliver  the  deed  to  anybody.  I 
never  authorized  anybody  to  deliver  this  deed  to 
anybody;  it  has  never  been  delivered  to  any- 
body with  my  consent.  No  person  ever  took 
possession  of  this  land  under  this  deed;  Mrs. 
Butler,  my  wife,  never  did  have  this  deed  in  her 
possession  or  in  her  hands  in  her  life,  in  my 
presence.  She  never  did  have  this  deed  in  her* 
possession  or  in  her  hands,  with  my  consent 
or  knowledge.  My  wife  never  did  have  this  deed 
In  her  possession  at  any  time  when  Mrs.  Hall 
was  present,  or  when  any  discussion  was  up 
about  selling  the  land;  not  when  I  was  pres- 
ent." 

This  testimony  was  admitted  over  the 
defendants'  objection  on  the  ground  that  the 
witness  was  Incompetent  to  testify  as  set 
forth,  because  Mrs.  Butler,  to  whom  the  deed 
purported  to  have  been  made,  was  dead,  and 
that  the  witness,  being  a  party  to  the  ac- 
tion, was  Incompetent  to  testify  as  to  trans- 
actions and  communications  between  himself 
and  his  deceased  wife.  The  witness  was  not 
Incompetent,  and  the  court  did  not  err  in  ad- 
mitting the  testimony.  Paragraph  1  of  sec- 
tion 5858  of  the  Civil  Code  declares: 

"Where  any  suit  is  instituted  or  defendant  by 

a  person  insane  at  the  time  of  trial,  or  by  an 

Indorsee,  assignee,  transferee,  or  by  the  person- 

1  representative  of  a  deceased  person,  the  op- 


posite party  shall  not  be  admitted  to  testi^  in 
his  own  favor  against  the  Insane  or  deceased 
person,  as  to  transactions  or  communications 
with  such  insana  or  deceased  person,  whether 
such  transactions  or  communications  were  had 
by  such  insane  or  deceased  person  with  the  par- 
ty testifying  or  with  any  other  person.' 


»f 


The  plaintiff  and  the  defendants  were  helre 
at  law  of  Mrs.  Butler.  The  defendants,  howev- 
er, were  not  Indorsees,  assignees,  transferees, 
or  personal  representatives  of  Mrs.  Butler, 
so  as  to  render  the  plaintiff  an  Incompetent 
witness,  In  this  action,  as  to  transactions  or 
communications  with  his  deceased  wife.  In 
Boynton  v.  Reese,  112  Ga.  364  (3),  357.  37  S.  E. 
437,  438,  it  was  held: 


it 


A  grantee  in  a  deed  against  whom  a  petition 
for  the  cancellation  thereof  is  brought  by  an 
heir  at  law  of  the  grantor  is  not,  because  of  the 
fact  that  such  grantor  is  dead,  disqualified  from 
testifying  as  to  communications  and  transac- 
tions between  the  deceased  and  the  witness  lead- 
ing up  to  the  execution  of  the  instrument.' 


If 


Like  rulings  were  made  In  the  following 
cases:  Oliver  v.  Powell,  114  Ga.  592  (5),  601, 
40  S.  B.  826;  Causey  v.  White,  143  Ga,  7 
(3),  84  S.  E.  58 ;  Goddard  v.  Boyd,  144  Ga. 
18,  85  S.  K  1013;  Rudulph  v.  Washington, 
146  Ga.  605,  91  S.  R  560. 

The  declson  In  Harrison  v.  Perry,  86  Ga. 
813,  13  S.  B.  88,  was  based  on  the  act  of 
1860  iCode  1882,  (  3854,  par.  1),  which  pro- 
vided that — 

"Where  one  of  the  original  parties  to  the  con- 
tract or  cause  of  action  in  issue  or  on  trial  xi 
dead,  or  is  shown  to  the  court  to  be  insane,  or 
where  an  executor  or  administrator  is  a  party 
in  any  suit  on  the  contract  of  his  testator  or 
intestate,  the  other  party  shall  not  be  admitted 
to  testify  in  his  own  favor.' 


ff 


This  act  was  changed  by  the  act  of  1888, 
as  amended  by  the  act  of  1893,  now  embodied 
In  the  Civil  Code,  (  5858,  par.  1. 

The  testimony  to  the  effect  that  the  wit- 
ness never  delivered  the  deed  to  anybody, 
nor  ever  authorized  anybody  to  deliver  it, 
and  that  It  was  never  delivered  to  any  one 
with  his  consent,  was  not  subject  to  objec- 
tion that  It  was  the  mere  expression  of  his 
conclusion. 

[3]  3.  Exception  to  the  following  charge 
was  one  of  the  grounds  of  the  motion  for  new 
trial,  viz.: 

"I  charge  you  that  if  B.  A.  Butler  executed 
the  deed,  signed  it  in  the  presence  of  witnesses, 
and  had  it  recorded  in  the  county  where  the  land 
lay,  this  would  be  prima  facie  evidence  that  it 
was  delivered ;  that  is,  such  evidence  as  would 
authorize  the  jury  to  believe  that  it  was  deliv- 
ered, unless  there  was  some  evidence  showing 
that  it  was  not,  and  that  E.  A.  Butler  did  not 
intend  to  make  and  deliver  it  by  what  he  bad 
done." 

The  exception  to  this  charge  was  that  la 
using  the  words  ''some  evidence*'  the  court 
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thereby  instructed  the  jury  that  the  onus 
would  be  shifted  If  **some  evidence"  was  in- 
troduced by  the  plaintiflf  showing  that  he  did 
not  intend  to  make  and  deliver  the  deed  in 
question.  We  do  not  think  this  a  fair  criti- 
cism of  the  charge.  The  instruction  was  to 
the  eflPect  that  the  prima  facie  case  stated 
by  the  court  would  be  overcome  if  there  was 
"some  evidence  showing  to  the  contrary," 
not  merely  that  such  prima  facie  case  would 
be  overcome  If  any  evidence  submitted  tend- 
ed to  show  the  contrary.  ''Evidence  showing 
the  contrary"  means  evidence  proving  the 
contrary  to  be  true.  At  any  rate,  in  view  of 
the  clear,  explicit,  and  concrete  instructions 
given  to  the  Jury,  we  are  of  the  opinion  that 
this  ground  of  the  motion  did  not  require  the 
grant  of  a  new  trial. 

[4]  4.  The  requests  to  charge,  in  so  far  as 
they  embodied  correct  and  pertinent  legal 
principles,  were  covered  by  the  explicit,  cor- 
rect, and  concrete  instructions  on  the  issues 
in  the  case. 

Judgment  affirmed. 

All  the  Justices  concur;  ATKINSON,  J., 
specially. 


(149  Gfiu  27) 

NESMITH  V.  MARTIN,  Sheriff.     (No.  1225.) 

(Supreme  Court  of  Georgia.     March  15,  1919.) 

(Syllabus  by  the  Court,} 

INTOXICATINQ  LiQUOBS  ^=S>251— SEIZURE— IN- 
JUNCTION. 

In  Gunn  v.  Atwell,  148  Ga.  — ,  96  S.  E.  2, 
it  appeared  that  a  certain  automobile  in  the  pos' 
session  of  one  Jenkins,  and  in  which  intoxicat- 
ing  liquors  were  found,  was  seized  by  police 
ot&cers  of  the  city  of  Macon,  and  the  seizure 
was  reported  to  the  solicitor  of  the  city  court 
of  Macon,  who  instituted  condemnation  proceed- 
ings under  section  20  of  the  prohibition  laws  of 
this  state,  approved  March  28,  1917  (Acts  Ex. 
Sess.  1917,  p.  16).  Atwell  filed  an  equitable  pe- 
tition in  which  he  alleged  that  Jenkins  was  nei- 
ther the  owner  nor  a  lessee  of  the  car,  but  that 
Atwell  was  the  owner  thereof,  and  had  no 
knowledge  that  Jenkins  had  used  the  automobile 
for  the  purpose  of  transporting  intoxicating 
liquors;  and  Atwell  prayed  that  the  officers  be 
required  to  surrender  the  automobile,  and  for 
injunction  and  general  relief.  It  was  ruled,  in 
the  case  cited,  that  section  20  of  the  act,  supra, 
"provides  an  adequate  remedy  at  law  for  an  ad- 
judication of  all  the  rights  of  the  defendant  in 
error ;  and  therefore  there  was  no  ground  for 
equitable  jurisdiction."  The  facts  in  the  in- 
stant case  bring  it  clearly  within  that  ruling; 
and  there  was  no  error  in  refusing  to  order  the 
sheriff  of  the  county  to  deliver  the  possession 
of  the  car  to  the  plaintiff,  and  to  enjoin  the 
pending  condemnation  proceedings  in  the  city 
court ;  the  plaintiff  having  an  adequate  remedy 
at  law  for  the  adjudication  of  the  rights  claim- 
ed by  her  in  the  petition  for  injunction. 


Error  from  Superior  Court,  Decatur  CJoun- 
ty ;   W.  M.  Ilarrell,  Judge. 

Suit  by  Mrs.  Prassie  Nesmith  against  S. 
W.  Martin,  Sheriff.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Affirmed. 

J.  J.  Hill,  of  Pelham,  and  W.  V.  Custer, 
of  Bainb ridge,  for  plaintiff  in  error. 

M.  E.  O'Neal  and  J.  C.  Hale,  both  of  Bain- 
bridge,  for  defendant  in  error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  Qa.  28) 
MEDLIN  V.   STATE.     (No.   1127.) 

(Supreme  Court  of  Georgia.    March  15,  1919.) 

(Syllabus  by  the  Court,) 

1.  Criminal  Law  ^=>595(8),  668— Homicide 
^=»188(4)— Continuance— Absence  of  Wit- 
nesses—Matebiality  OF  Evidence. 

In  making  his  statement  to  the  jury,  as 
provided  for  by  statute,  the  prisoner  cannot  lay 
the  foundation  for  introducing  in  his  favor  evi- 
dence that  would  otherwise  be  inadmissible. 
Thus,  where  there  was  nothing  to  show  that  at 
the  time  of  the  homicide,  with  the  commission 
of  which  the  defendant  was  charged,  the  dece- 
dent was  the  aggressor  and  was  making  an  at- 
tack upon  the  accused,  except  the  statement 
of  the  accused  to  that  effect,  evidence  offered 
by  him  to  prove  that  the  decedent  was  a  man  of 
violent  character  was  properly  rejected.  Vaughn 
V.  State,  88  Ga.  731,  16  S.  E.  64;  Nix  v.  State, 
120  Ga.  162,  47  S.  E,  516. 

(a)  Nor  did  the  court  err  in  overruling  the 
motion  for  a  continuance,  based  upon  the 
ground  of  the  absence  of  witnesses  subpoenaed 
by  the  defendant,  by  whom  he  expected  to 
prove  that  the  decedent  was  a  man  of  violent 
character,  as  the  testimony  of  these  witnesses 
would  not  have  been  admissible  under  the  evi- 
dence in  the  case  as  actually  developed. 

2.  Criminal  Law  <g=5>547(l)  —  Admissibilitt 

OF  ByiDENCE— EteFBNDANT'S  POBMEB  STATE- 
MENTS. 

An  extract,  shown  to  be  substantially  cor- 
rect, from  a  prisoner's  statement  made  on  a 
former  trial,  was  admissible  in  evidence  with- 
out offering  the  entire  statement,  though  it 
was  shown  that  the  statement  made  at  the  for- 
mer trial,  as  taken  down  by  the  official  re- 
porter, had  been  lost. 

3.  Homicide  ^=>297  —  Justification  —  In- 
struction. 

That  part  of  the  court's  charge  to  the  jury 
in  the  following  language,  to  wit,  "No  possible 
wrong,  however  heinous,  will  justify  a  killing," 
is  not  groimd  for  the  grant  of  a  new  trial,  when 
considered  in  the  connection  in  which  it  was 
used,  as  the  court  there  was  speaking  of  a  past 
and  completed  wrong. 

4.  Homicide  <g=»297— Instruction. 

The  court  did  not  err  in  charging  the  jury 
that  "one  cannot  avenge  a  wrong  by  killing 
without  being  guilty  of  murder."     This  prin- 


^=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


552 


08  SOUTHEASTERN  REPORTER 


(Ga. 


ciple  of  law  was  not  irrelevant  under  the  facts; 
nor  did  it,  when  considered  in  connection  with 
the  context,  contain  an  expression  of  opinion 
by  the  court  that  the  accused  relied  upon  a 
justification  of  the  killing  through  the  avenging 
of  some  wrong. 

5.  Criminal   Law   «=»814(17)— Oibctjmstan- 
TiAL  Evidenced— Chabos. 

The  court  did  not  err  in  failing  to  instruct 
the  jury  as  to  the  law  of  circumstantial  evi- 
dence, as  the  case  for  the  state  did  not  rest  en- 
tirely upon  circumstantial  evidence. 

6.  Granting  of  New  Trial. 

The  grounds  of  the  motion  for  a  new  trial 
not  specifically  dealt  with  show  no  cause  for  the 
grant  of  a  new  trial. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

W.  B.  Medlin  was  convicted  of  crime,  his 
motion  for  a  new  trial  was  denied,  and  he 
brings  error.    Affirmed. 

W.  D.  McNeil,  B.  B.  Renltz,  and  Julian  F. 
Urquhart,  all  of  Macon,  for  plaintiff  In  error. 

Jno.  P.  Ross,  SoL  Gen.,  of  Macon,  Clifford 
Walker,  Atty.  Gen.,  and  M.  C.  Bennet,  of 
Atlanta,  for  the  State. 

BECK,  P.  J.  Judgment  affirmed.  AH  the 
Justices  concur. 


OWENSBY  V.  STATE.     (No.  1241.) 
(Supreme  Court  of  Georgia.    March  13,  1919.) 

(8yllabu8  ly  the  Court.} 

1.  Criminal  Law  ^5=>376— Homicide  ^=>190 
(10)— Witnesses  C=>406— Admissibility  of 
Evidence  —  Relevancy  —  Chabagteb  Evi- 
dence. 

"A  party  to  a  caae  has  the  right  to  intro- 
duce all  competent,  relevant,  and  material  evi- 
dence, either  to  prove  tbe  main  issue  involved, 
or  to  discredit  the  evidence  of  a  witness  for 
the  opposite  party."  Tiller  v.  State,  111  Ga. 
840,  36  S.  E.  201(1).  Accordingly,  on  the  trial 
of  a  criminal  case  the  state  may  introduce  any 
competent,  relevant,  and  niaterial  evidence  for 
the  purpose  of  disproving  the  contention  of 
the  defendant,  or  for  the  purpose  of  discredit- 
ing his  defense,  and  it  affords  no  valid  ground 
of  objection  that  such  evidence  may  tend  inci- 
dentally to  put  the  defendant's  character  in  is- 
sue. Smith  V.  State,  148  Ga.  — ,  96  S.  E. 
1042(2). 

(a)  Where  the  defendant  in  a  homicide  case 
contended  that  the  deceased  entertained  ill  will 
toward   him   and   had  made   repeated   threats 


against  him,  which  threats  had  been  communi- 
cated to  him,  and  offered  evidence  tending  to 
support  this  contention,  it  was  competent  for 
the  state,  in  rebuttal,  to  prove  any  relevant  and 
material  fact  or  circumstance  tending  to  dis- 
credit the  contention;  and  there  was  no  error 
in  admitting  evidence  to  the  effect  that  imme- 
diately preceding  the  homicide  the  deceased  and 
the  accused  were  upon  friendly  terms,  although 
the  circumstances,  proof  of  which  were  relied 
upon  by  the  state  to  show  their  friendly  rela- 
tions, tended  incidentally  to  put  the  defendant's 
character  in  issue. 

2.  Sufficiency  op  Evidence. 

The  evidence  authorized  the  verdict. 

Error  from  Superior  Court,  Haralson 
County ;  A.  L.  Bartlett,  Judge. 

Kit  Owensby  was  convicted  of  crime,  and 

he  brings  error.    Affirmed. 

Griffith  &  Matthews,  of  Buchanan,  for 
plaintiff  in  error. 

J.  R.  Hutcheson,  Sol.  Gen.,  of  Douglas- 
vllle,  Clifford  Walker,  Atty.  Gen.,  and  M. 
C.  Bennet,  of  Atlanta,  for  the  State. 

GEORGE,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


WOMMACK  et  al.  v.  WOMMACBu 
(No.  1081.) 

(Supreme  Court  of  Georgia.    March  13,  1919.) 

{Syllabus  ty  the  Court,) 

Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict,  and 
none  of  the  assignments  of  error  show  cause  for 
the  grant  of  a  new  trial. 

Error  from  Superior  Court,  Washington 
County;    R.  N.  Hardeman,  Judge. 

Action  between  Mrs.  W.  S.  Wommack,  ex- 
ecutrix, and  others,  and  W.  A.  Wommack,  Jr. 
Judgment  for  the  latter,  motion  for  new 
trial  denied,  and  the  former  bring  error.  Af- 
firmed. 

Wm.  Falrcloth,  of  Wrightsvllle,  and  W,  M. 
Goodwin,  of  SandersvlUe,  for  plaintiffs  la 
error. 

T.  J.  Swint  and  Jordan  &  Harris,  all  of 
SandersvlUe,  for  defendant  in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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JOHNSON  V.  STATE.    (No.  1222.) 
(Supreme  Court  of  Georgia.    March  13,  1919.) 

(Syllabui  hy  the  Court,) 

Sufficiency  of  Evidencb— Motion  fob  New 
Tbial. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  overruling  the  motion  for 
new  trial,  which  contained  only  the  general 
grounds. 

Error  from  Superior  Court,  Bleckley  Coun- 
ty;  E.  D.  Graham,  Judge. 

Wright  Johnson  was  convicted  of  crime, 
bis  motion  for  a  new  trli^l  was  overruled, 
and  he  brings  error.    Affirmed. 

M.  H.  Boyer,  of  Hawktnsville,  for  plaintUF 
In  error. 

W.  A.  Wooten,  SoL  Gen.,  of  Eastman,  Qlf- 
ford  Walker,  Atty.  G^i.,  and  M.  C.  Bennet,  of 
Atlanta,  for  the  State. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


CASH  V.  STATE.    (No.  10232.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  7,  1919.) 

(Syllahus  ly  the  Court.) 

Cbiminal  Law  ^=»1160 -- Vebdict  Apfboved 
BT  Tbial  Judgi&— Affibmance. 
The  motion  for  a  new  trial  contains  the 
general  grounds  only,  the  evidence  was  suffi- 
cient to  authorize  the  jury  to  convict,  the  ver- 
dict has  Hie  approval  of  the  presiding  judge, 
and  this  court  will  not  interfere. 

Error  from  Superior  Court,  Butts  County ; 
W.  E.  H.  Searcy,  Judge. 

John  Cash  was  convicted  of  an  offense,  his 
motion  for  new  trial  was  denied,  and  he 
brings  error.    Affirmed. 

C.  L.  Redman,  of  Jackson,  for  plaintiff  In 
error. 

E.  M.  Owen,  Sol.  Gen.,  of  Zebulon,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  (F., 
concur. 


GLOVER  V.  STATE.     (No.  10256.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  7,  1919.) 

(Byllalus  hy  the  Court.) 

1.  Motion  fob  New  Tbial. 

Under  the  particular  facts  of  this  case,  the 
trial  judge  committed  no  error  as  complained 


of  in  the  fourth  and  fifth  grounds  of  the  amend- 
ment to  the  motion  for  new  triaL 

2.  Vebdict— Denial  of  New  Tbial. 

The  evidence  supports  the  verdict,  and  the 
trial  judge  did  not  err  in  overruling  defendant^! 
motion  for  new  trial. 

Error  from  Superior  Court,  Forsyth  Coun« 
ty;   N.  A.  Morris,  Judge. 

Proceeding  between  the  State  and  W.  H. 
Glover.  From  the  judgment  and  the  denial 
of  his  motion  for  a  new  trial,  Glover  brings 
error.    Affirmed. 

J.  P.  Brooke,  of  Alpharetta,  for  plaintiff  In 
error. 

Jno.  T.  Dorsey,  Sol.  (Jen.,  of  Marietta,  and 
Wm.  Butt,  of  Blue  Ridge,  for  the  State. 

STEPHENS,  J.     Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH, 
J.,  concur. 


GREEN  ▼.  STATE.     (No.  10252.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  7,  1919.) 

(Syllabus  hy  the  Court.) 

1.  Weapons  ^=s>17(2)^Gabbtino  Weapons— 
Pbesumption  and  Buboen  of  Pboof. 

*'On  the  trial  of  one  charged  with  a  viola- 
tion of  the  act  of  1910  (Act?  1910,  p.  134 
[Park's  Ann.  Pen.  Code,  §  348a]),  the  state 
makes  out  a  prima  facie  case  when  it  proves 
that  the  accused  carried  a  pistol  on  his  per- 
son, or  had  manual  possession  of  a  pistol,  not 
at  his  home  or  place  of  business,  and  the  bur- 
den is  upon  the  accused  to  show,  in  answer  to 
this  evidence,  that  he  had  a  license  as  prescrib- 
ed by  the  act."  Blocker  v.  State,  12  Ga.  App. 
81,  76  N.  E.  784(3).  See,  also,  RusseU  v. 
State,  12  Ga.  App.  557,  77  S.  E.  829;  Harden 
r.  State.  17  Ga.  App.  322,  86  S.  E.  736;  El- 
kins  V.  State,  17  Ga.  App.  479,  87  S.  E.  713. 

2.  Cbiminal  Law  ^=>1160— Vebdict— Afmbic- 

ANCE. 

The  motion  for  a  new  trial  contained  only 
the  general  grounds,  there  was  evidence  to 
support  the  verdict,  which  has  the  approval  of 
the  presiding  judge,  and  the  judgment  must  be 
affirmed. 

Error  from  City  Court  of  Mlllen;  G.  O. 
Dekle,  Judge. 

Robert  Green  was  convicted  of  carrying 
weapons  without  having  obtained  a  license, 
his  motion  for  new  trial  was  denied,  and 
he  brings  error.    Affirmed. 

Jas.  A«  Dlzon,  of  Milieu,  for  plaintlft  in 
error. 
W.  Woodrum,  SoL,  of  Millen,  for  the  State. 

BLOODWORTH,  J.    Affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 
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PARKS  et  al.  v.  DORSET,  Sol.  Gen. 
(No.  10306.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  7,  1919.) 

(Syllabus  hy  the  Court.) 

Criminal  Law  ^=>1134(3)--Moot  Question- 
Dismissal. 

The  decision  of  this  court  in  Parks  v.  State 
(No.  9625)  23  Ga.  App.  - — ,  98  S.  E.  90,  has 
caused  the  questions  in  the  present  bill  of  ex- 
ceptions to  become  moot.  The  writ  of  error  is 
therefore  dismissed. 

Error  from  Superior  Court,  Forsyth  Coun- 
ty; N.  A.  Morris,  Judge. 

Proceeding  between  Lester  Parks  and 
others  and  John  T.  Dorsey,  Solicitor  General. 
Judgment  for  the  latter,  and  the  former 
bring  error.    Dismissed. 

H.  B.  Moss,  of  Marietta,  for  plaintiffs  in 
error. 
John  T.  Dorsey,  of  Marietta,  pro  se. 

BROYLBS,  P.  J.     Dismissed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


CROWLEY  V.   STATE.     (No.  10213.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  7,  1919.) 

(Syllabus  by  the  Court,) 

Criminal  Law  <S=>935(1)— New  TBLA^ii— Evi- 
dence. 
The  defendant's  motion  for  a  new  trial  con- 
tained only  the  usual  general  grounds.  Upon 
the  trial  the  defendant  introduced  no  evidence 
and  made  no  statement.  The  evidence  for  the 
state  not  only  authorized,  but  demanded,  the 
verdict  rendered,  and  the  court  did  not  err  in 
refusing  to  grant  a  new  trial. 

Error  from  City  Court  of  Nashville;  C. 
A.  Christian,   Judge. 

Proceeding  between  the  State  and  Walter 
Crowley.  From  the  judgment  and  the  de- 
nial of  his  motion  for  a  new  trial,  Crowley 
brings  error.     Affirmed. 

J.  C.  Smith  and  W.  R.  Smith,  both  of 
Nashville,  for  plaintiff  in  error. 

H.  L.  Jackson,  of  Adel,  and  J.  H.  Gary, 
Sol.,  of  Nashville,  for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


DORSEY  V.  STATE.     (No.  10231.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

March  7,  1919.) 

(Syllabus  by  the  Court,) 

Criminal  Law  ^=>935(1)— Verdict— Motion 
FOB  New  Trial. 

The  defendant's  motion  for  a  new  trial  con- 
tained only  the  usual  general  grounds ;  the  ver- 
dict was  amply  authorized  by  the  evidence,  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

Error  from  Superior  Court,  Cherokee  Coun- 
ty; N.  A.  Morris,  Judge. 

Proceeding  between  the  State  and  Bob 
Dorsey.  From  the  Judgment  and  the  over- 
ruling of  his  motion  for  a  new  trial,  Dorsey 
brings  error.    Affirmed.^ 

W.  D.  Mills  and  Howell  Brooke,  both  of 
Canton,  for  plaintiff  in  error. 

Wm.  Butt,  of  Blue  Ridge,  and  Herbert  Clay 
and  Jno  T.  Dorsey,  SoL  Gen.,  both  of  Mariet- 
ta, for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  AND  STEPHENS,  JJ., 
concur. 


ELAM  V.   STATE.     (No.  10277.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  7,  1919.) 

(Syllabus  by  the  Court.) 

Verdict— Denial  of  New  Tbiai. 

None  of  the  special  grounds  of  the  motion 
for  a  new  trial  is  meritorious,  the  verdict  is 
amply  supported  by  the  evidence,  and  the  court 
did  not  err  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Lincoln  Coun- 
ty;   B.  F.  Walker,  Judge. 

Proceeding  between  the  State  and  Harry 
Elam.  From  the  Judgment,  and  from  tbe 
denial  of  his  motion  for  a  new  trial,  Elam 
brings  error.    Affirmed. 

C.  J.  Perryman,  of  Lincolnton,  for  plain- 
tiff in  error. 

R.  O.  Norman,  Sol.  Gen.,  of  Washington, 
Ga.,  for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ.,  con- 
cur. 
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ANTHONY  ▼.   STATE.      (No.  10352.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  7,  1919.) 

(SyUdbua  hy  the  Court,) 

Cbi&cinal  Law  ^=>1160  —  Motion  fob  New 
Trial— Affirmance. 

The  verdict  being  authorized  by  the  evi- 
dence and  approved  by  the  trial  judge,  the 
judgment  overruling  the  motion  for  a  new  trial 
is  affirmed. 

Error  from  City  Court  of  Macon ;  Du  Pont 
Guerry,  Judge. 

Proceeding  between  the  State  and  Artie 
Anthony.  From  the  Judgment,  and  from  the 
overruling  of  his  motion  for  a  new  trial,  An- 
thony brings  error.    Affirmed. 

Hunter  &  Wlmberly,  of  Macon,  for  plaintiff 
in  error. 
Will  Gunn,  Sol.,  of  Macon,  for  the  State. 

STEPHENS,  J.     Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


McINTOSH  T.  STATE.     (No.  10005.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  7,  1919.) 

(Byttahus  hy  the  Court,) 
FoROERT  ^=»10— Alteration   of  Writing — 

Materiality— Figures  in  Check. 
For  an  alteration  of  a  writing  to  be  the  basis 
of  a  prosecution  for  forgery  the  alteration  must 
be  a  material  one. 

(a)  *The  figures  in  a  check,  following  the 
words  in  the  body  thereof  denoting  the  sum  call- 
ed for,  are  not  a  material  part  of  the  instru- 
ment, the  words  being  controlling  in  determin- 
ing the  legal  effect." 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Thomas  Mcintosh  was  indicted  for  forging 
and  altering  a  check  or  draft,  his  demurrer 
to  the  indictment  was  overruled,  and  he 
excepts  and  brings  error.    Reversed. 

John  R.  CJooper,  of  Macon,  for  plaintiff  in 
error. 

John  P.  Ross,  Sol.  <ien.,  of  Macon,  for  the 
State. 

BI>OODWORTH,  J.  The  Indictment 
charged  that  the  defendant  forged  and  al- 
tered a  check  or  draft,  '*by  altering  and  rais- 
ing the  figures  and  numerals  on  said  check, 
to  wit,  $2.60,  to  the  figures  and  numerals, 
to  wit,  $57.60;  said  check  or  draft  being  In 
substance  and  tenor  as  follows: 


"Form  No.  1840  Southern  Railway  Company, 
Account  Department,   June,   1917. 

"Roll  3144  line  6  Washington,  D.  C, 

July  16,  1917.  No.  22389.  H.  C.  Ansley, 
Treasurer,  Southern  Railway  Co.,  Washington, 

D.  C:  Pay  to  the  order  of  Thomas  Mcintosh 
($57.60)  [the  figures  on  said  draft  and  check 
being  "$2.60"  before  its  alteration,  and  said 
figures  "$2.60"  being  falsely  and  fraudulently 
altered  and  made  to  be  "$57.60^'  as  aforesaid]. 
Two  ^^/lOQ  Dollars.  Not  valid  if  drawn  for 
more  than  three  hundred  (300)  dollars.  In  full 
for  services  rendered  during  the  month  of  June, 
1917,  when  indorsement  is  in  exact  accord  with 
name  of  payee  and  is  guaranteed  by  an  agent  of 
the  company.  Not  negotiable  unless  counter- 
signed by  either  A.  H.  Plant,  Com'ptroller,  H. 

E.  Bruce,  R  F.  Green,  P.  Herman,  K.  Hurt,  E. 
Marceron,  C.  E.  Moore,  H.  T.  Rinck,  H.  E. 
Bruce.'* 

Printed  on  margin  the  following: 

"This  check  will  be  paid  by  any  of  the  banks 
named  on  the  back  having  sufficient  funds  of 
the  company  in  its  hands  or  by  any  agent  hav- 
ing sufficient  funds  of  the  company  in  his  hands. 
It  is  receivable  also  in  payment  of  freight  or 
fares.  Payable  not  later  than  sixty  days  from 
date." 

Indorsed  on  the  back  of  the  check  or  draft 
were  the  names  of  a  number  of  banks. 

To  this  indictment  a  demurrer  was  filed,  as 
follows: 

"(1)  Because  the  said  indictment  does  not  al- 
lege a  crime  against  the  laws  of  the  state  of 
Georgia.  (2)  Because  the  alleged  alteration  in 
the  check  described  in  said  indictment  is  not  a 
material  alteration  and  does  not  constitute  a 
forgery.  (3)  Because  the  check  described  in 
said  indictment  is  not  alleged  to  have  been  al- 
tered or  changed  in  amount  in  the  body  of  said 
check,  the  only  alteration  being  in  the  marginal 
figures,  aod  therefore  the  alteration  did  not  con- 
stitute a  forgery." 

The  demurrer  was  overruled,  and  defend- 
ant excepted. 

This  case  has  not  been  without  its  serious 
difficulties.  That  for  an  alteration  of  a 
writing  to  be  the  basis  of  a  prosecution  for 
forgery  the  alteration  must  be  a  material 
one  was  easily  determined  from  text-books, 
books  of  reference,  and  the  opinions  of  the 
courts  of  last  resort  in  many  Jurisdictions; 
but  the  question  of  what  was  a  material 
alteration  was  not  so  easily  settled.  After 
a  very  thorough  examination  of  the  reports 
and  digests  in  search  of  precedents,  three 
cases  directly  In  point  were  found,  two  of 
these  holding  that  under  facts  similar  to 
those  in  the  instant  case  the  defendant  was 
not  guilty  of  forgery,  and  one  that  he  was. 
In  Commonwealth  v.  Hide,  94  Ky.  517,  23 
S.  W.  195,  it  was  held : 

* 'Where  'a  chedk  fop  'seventy  cents,'  the 
amount  of  which  was  also  written  in  figures, 
thus  *$7<>/ioo»'  near  the  top  of  the  check,  was 
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altered  by  inserting  the  fijrure  *3'  between  the 
dollar  mark  and  the  figures  '70/  leaving  the 
words  'seventy  cents*  in  the  body  of  the  check 
unchanged,  the  alteration  constituted  a  forgery, 
although  the  person  to  whom  the  check  was  pre- 
sented for  payment  could,  by  close  observation, 
have  detected  the  forgery  and  prevented  the  con- 
summation of  the' fraud." 

This  case  Is  referred  to  with  disapproval 
by  the  Supreme  Court  of  Appeals  of  West 
Virginia,  and  by  the  Supreme  Court  of 
lUinois,  as  will  hereafter  appear.  In  State 
v.  Lotono,  62  W.  Va.  310,  58  S.  E.  621,  the 
second  and  fourth  headnotes  are  as  follows: 

"An  alteration  in  an  instrument,  to  constitute 
forgery,  must  be  of  a  material  part  thereof;  and 
a  material  alteration  of  an  instrument  is  one 
which  makes  it  speak  a  language  different  in 
legal  effect  from  that  which  it  originally  spoke, 
or  which  carries  with  it  some  change  in  the 
rights,  interests,  or  obligations  of  the  parties  to 
the  writing.  *  *  ♦  The  figures  in  a  check, 
following  the  words  in  the  body  thereof  denoting 
the  sum  called  for,  are  not  a  material  part  of 
the  instrument,  the  words  being  controlling  in 
determining  its  legal  effect." 

In  the  opinion  in  that  case  Judge  Miller 
said : 

'*An  alteration  in  an  instrument,  to  amount 
to  forgery  according  to  the  authorities  cited, 
must  be  such  as  to  make  it  speak  a  language  dif- 
ferent in  legal  effect  from  that  which  it  orig- 
inally spoke  or  which  carries  with  it  some 
change  in  the  rights,  interests,  or  obligations  of 
the  parties  to  the  writing.  It  follows  that  an 
immaterial  change — ^a  change  which  if  true 
would  not  affect  the  legal  liability  of  the  parties 
in  an  action  on  the  instrument — would  not 
amount  to  forgery.  1  Bish.  Cr.  L.  §  572;  State 
V.  Poindexter,  23  W.  Va.  806.  The  test  is  the 
legal  «ffect  of  the  change  or  alteration,  not 
whether  some  one  may  be  misled  or  deceived  by 
the  paper.  Here  the  only  change  was  in  what 
are  called  in  some  cases  the  marginal  figures, 
which,  while  they  might  mislead  one  who  should 
fail  to  observe  the  body  of  the  instrument,  could 
not  change  or  affect  the  legal  status  of  the  par- 
ties, or  tend  in  legal  effect  to  prejudice  anoth- 
er's rights.  The  alteration  of  the  check  in  this 
case  did  not  deceive  the  bank ;  and  its  legal  ef- 
fect was  not  changed.  The  materiality  of  the 
alteration  is  a  question  of  law  for  the  court 
upon  the  admissibility  of  the  altered  instrument 
in  evidence,  and,  the  alteration  being  shown, 
nothing  'remains  for  the  jury  to  pass  upon. 
Mfg.  Co.  V.  Watson,  58  W.  Va.  189,  195  [52 
S.  K  515].  Was  the  alteration  of  the  figures 
in  the  check  a  material  one?  We  think  not. 
It  is  true  the  figures  follow  the  words  in  the 
body  of  the  check  denoting  the  sum  called  for, 
as  is  frequently  the  case,  and  are  not  strictly 
marginal;  but  we  do  not  think  they  form  a 
material  part  of  the  paper.  They  are  for  ready 
reference,  as  if  written  at  the  top  or  in  the  mar- 
gin, and  for  convenience;  they  are  not  controll- 
ing, and  do  not  change  the  legal  effect  of  the 
paper.  The  words  are  the  controlling  portion, 
and  the  figures  constitute  no  material  part  of 
the  instrument.  Many  authorities  so  hold.  2 
Cyc.   196,  211,   and  cases  cited;    Schryver  v. 


Hawkes,  22  Ohio  [St.]  808.  We  are  dted  to 
only  one  case  which  holds  the  contrary— Com- 
monwealth V.  Hide,  94  Ky.  517.  That  case 
stands  alone,  unsupported,  and  we  do  not  think 
it  states  the  law  correctly." 

To  the  same  effect  as  the  Lotono  Case 
is  that  of  Wilson  y.  State,  85  Miss.  687.  38 
South.  46,  the  first  headnote  of  which  is  as 
follows : 

"Under  Code  1892,  i  1106,  defining  forgery 
and  confining  the  crime  to  instances  where  any 
person  may  be  affer*ted,  bound,  or  in  any  way 
injured  in  his  person  or  property,  the  mere 
alteration  of  the  figures,  following  tiie  char- 
acter %*  in  the  upper  right-hand  comer  of  a 
draft,  changing  *$2.50'  to  '$12.50,'  does  not  con- 
stitute forgery  where  in  the  body  of  the  instru- 
ment the  sum  ordered  paid  was  distinctly  writ- 
ten *two  and  50/100  dollars,'  and  this  is  es- 
pecially true  where  the  paper  upon  which  the 
draft  was  written  had  distinctly  stamped  upon 
its  face  the  words  'ten  dollars  or  less,'  since  the 
alteration  was  of  an  immaterial  part  of  the  in- 
strument and  could  not  injure  any  one." 

While  the  opinion  in  the  Wilson  Case  is 
based  upon  a  local  statute,  the  general 
principles  announced  therein  are  applicable 
to  the  instant  case.  In  addition  to  the 
above  the  following  cases  throw  light  npoo 
the  question  at  issue.  In  State  v.  Means,  47 
La.  Ann.  1535, 18  South.  514,  one  of  the  head- 
notes  is  as  follows: 

''The  forgery  charged,  and  altering,  were  not 
alleged  with  the  required  certainty.  The  ex- 
tent and  character  of  the  altering  were  not 
shown;  whether  the  figures  (it  is  alleged)  were 
forged  were  of  a  material  diaracter,  or  mere- 
ly marginal;  whether  the  writing  ei^reased 
was  forged  or  only  the  figures." 

In  the  decision  Mr.  Justice  Breaoz,  speak- 
ing for  the  court,  said: 

"To  constitute  a  charge  of  alteration  and 
forgery  of  an  instrument  it  must  be  averred 
that  it  was  altered  in  a  material  part.  It  does 
not  appear  with  certainty  whether  the  altera- 
tion was  of  a  material  part.  Of  course,  if 
the  accused  feloniously  forged  and  altered  the 
figures  '2^75'  so  as  to  make  them  read  '29.75* 
by  adding  '9'  to  a  material  part  of  the  order,  he 
is  guilty  of  forgery;  in  other  words,  if  there 
was  no  writing  of  the  amount,  and  if  the  order 
read,  pay  '2.75,'  and  was  thus  altered,  it  is 
forgery.  But  if  the  '2.75'  was  merely  marginal, 
or  in  character  marginal,  as  relates  to  a  writing 
of  the  amount,  it  was  not  forgery." 

In  Lawless  ▼.  State,  114  Wis.  189,  89  N.  W. 
891,  it  was  held  that— 

"Insertion  of  the  figure  '5^  before  the  figure 
'9'  in  a  check  reading  'Pay  to  [defendant]  or  or- 
der $9 fifty  cents Dollars'  is  a  ma- 
terial alteration,  constituting  a  forgery,  although 
the  written  words  remained  unchanged  and  the 
person  cashing  the  check  might  by  dose  ob- 
servation have  detected  the  change  and  prevent- 
ed the  consummation  of  the  fraud." 
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In  the  opinion  in  that  case  the  Hide  Case,,  This  error  rendered  the  farther  proceedings 


snpra,  is  referred  to  as  "a  case  similar  in 
nearly  all  Its  aspects."  The  difference  in 
the  two  cases  is  very  marked.  In  the  Law- 
less Case  the  number  of  dollars  w*as  not 
written  out  in  words,  but  only  expressed  in 
figures,  while  in  the  Hide  Case  the  amount 
was  expressed  in  both  words  and  figures. 
In  People  v.  Lewinger,  252  111.  332,  96  N.  B. 
837,  Ann.  Cas.  1912D,  239,  it  was  held  that— 

''Altering  the  marginal  figures  of  a  check  to 
make  them  correspond  with  the  amount  ex- 
pressed in  written  words  which  are  not  ambigu- 
ous or  nncertain  is  not  forgery,  as  the  written 
words,  under  section  17  of  the  Negotiable  In- 
strument Act  of  1907,  control  the  amount  of 
the  check,  and  the  alteration  does  not  change 
the  legal  effect  of  the  instrument" 

In  discussing  that  case  Mr.  Justice  Cart- 
wright  said: 

"The  alteration  of  the  figures,  therefore,  did 
not  change  the  legal  effect  of  the  instrument. 
That  was  the  law  as  established  before  the  pas- 
sage of  the  Negotiable  Instrument  Act.  Other 
courts  have  held  that  an  alteration  of  marginal 
figures  on  a  check  in  which  the  amount  payable 
is  plainly  expressed  in  words  is  not  forgery" — 
citing  the  Wilson,  Lotono,  and  Means  Cases, 
supra,  and  Jackson  v.  State,  72  6a.  2S. 

While  the  Supreme  Court  of  Wisconsin 
referred  to  the  cases  of  Lawless  and  Hide, 
supra,  as  similar  cases,  the  Supreme  Court  of 
Illinois  said  in  the  Lewinger  Case,  **We  do 
not  regard  them  as  of  the  same  nature." 
Nor  do  we.  The  difference  in  the  two  cases 
is  pointed  out  above.  So  it  appears  that  the 
Supreme  Court  of  West  Virginia  was  right 
when  it  said  in  the  Lotono  Case  that  the 
Hide  Case  ''stands  alone  unsupported." 

From  the  foregoing  opinions  it  appears 
that  before  the  alteration  of  a  check  or  draft 
can  be  the  basis  of  a  prosecution  for  forgery, 
the  change  must  be  such  that  it  would  affect 
the  '^legal  liability  of  the  parties  in  an  action 
on  the  instrument."  It  Is  well  established 
that  when  the  amount  of  a  check  is  expressed 
both  in  words  and  figures,  and  there  is  a  con- 
flict between  the  two,  the  amount  stated  in 
words  controls.  See,  in  this  connection, 
Bryant  t.  Georgia  Fertilizer  &  Oil  Co.,  13 
Ga.  App.  448,  79  S.  E.  236.  Applying  the 
above  rulings  to  the  facts  as  alleged  in  the 
indictment  in  the  instant  case,  it  follows  that 
the  change  in  the  check,  upon  which  the  pros- 
ecution in  the  instant  case  was  based,  was 
not  material,  and  therefore  the  court  erred  in 
overruling  the  demurrer  to  the  indictment 


nugatory, 
Judgment  reversed. 

BROYLES,  P.  X,  and  STEPHENS,  J.,  con- 
cur. 


WILLIAMS  V.  STATE.     (No.  10225.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Blarch  7,  1919.) 

(SyUahus  hy  the  Court,) 

1.  Criminal  Law  ^=Pll52(2)-^t7BT  ^s»90-- 
Relationship  ~  Qualifioation  —  Qtncs- 

TION  FOB  COUBT. 

The  fact  that  a  juror  is  related  within  the 
prohibited  degree  to  a  witness  for  the  state  in 
a  criminal  prosecution  does  not  render  him  in- 
competent to  serve  as  a  Juror  upon  the  trial  of 
the  case.  Atkinson  v.  State,  112  Qa«  411,  37 
S.  E.  747  (1);  Atlantic  Coast  Line  R.  Co.  v. 
Mead,  22  Ga.  App.  70,  96  S.  E.  476(1);  16  R. 
C.  L.  259,  §  77. 

(a)  The  contention  of  the  accused,  as  set 
forth  in  his  motion  for  a  new  trial,  was  that 
the  witness,  who  was  related  to  one  of  the  ju- 
rors, was  the  'prosecuting  witness,"  and  "to 
aU  intents  and  purposes  was  in  fact  the  prose- 
cutor in  said  case."  Even  if  this  contention 
were  supported  by  the  affidavits  submitted,  and 
even  if  the  proof  of  this  contention  were  suf- 
ficient in  law  to  establish  the  disqualification  of 
the  juror,  yet,  as  the  evidence  submitted  by  the 
movant  was  met  by  a  countershowiog  by  the 
state,  the  judge  was  the  trior  of  this  issue,  and 
it  does  not  appear  that  he  abused  his  discre- 
tion in  resolving  it  in  favor  of  the  state. 

2.  Ruling  on  Motion  fob  New  Tbial. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  City  Court  of  Blackshear;  B. 
G.  Mitchell,  Jr.,  J\idge. 

Proceeding  between  the  State  and  T.  A 
Williams.  From  the  Judgment  and  the  de- 
nial of  his  motion  for  new  trial,  Williams 
brings  error.     Afi^rmed. 

Jas.  R.  Thomas,  of  Jesup,  .and  W.  W. 
Bennett,  of  Baxley,  for  plaintiff  in  error. 

S.  F.  Memory,  Sol.,  of  Blackshear,  for  the 
State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JX, 
concur. 
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FIRST  NAT.  BANK  OP  WEST  UNION  v. 
FREEMAN.     (No.  73.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25,  1919.) 

(Byllalua  ly  the  Court.) 

1.  Bills  and  Notes  ^=>49,  96— Payeb's  Suit 
Against  Makes  —  Defense  —  Accommoda- 
tion. 

In  a  suit  by  the  payee  of  a  negotiable  note 
against  the  maker,  the  latter  may  defend  by 
showing  that  it  was  made  for  the  payee's  ac- 
commodation and  without  consideration. 

2.  Bills  and  Notes  ^»473— Action  Against 
Maker  —  Defensb  —  Accommodation  — 
Special  Plea. 

In  an  action  of  assumpsit  by  the  payee 
against  the  maker  of  a  note,  the  latter  may  tile 
a  special  plea  setting  up  facts  showing  that  the 
note  was  made  for  the  payee's  accommodation 
and  was  without  consideration,  even  though 
such  matters  are  provable  under  the  general 
issue  which  he  has  also  pleaded. 

Questions  Certified  from  Circuit  Court, 
Doddridge  County. 

Action  of  assumpsit  by  the  First  National 
Bank  of  West  Union  against  W.  W.  Free- 
man. There  was  an  order  striking  out  a 
special  plea  and  question  certified.  Order 
striking  out  plea  reversed,  and  cause  re- 
manded. 

J.  Ramsey,  of  West  Union,  for  plaintiff. 
Law  &  McCue,  of  Clarksburg,  for  defend- 
ant 

WILLIAMS,  J.  The  question  certified  Is 
whether  it  was  error  to  strike  out  defend- 
ant's special  plea,  which  the  court  had  pre- 
viously permitted  him  to  file,  in  this  action 
of  assumpsit  on  a  promissory  note  made  by 
him  payable  to  plaintiff,  a  national  bank. 
Defendant  pleaded  the  general  issue  and  al- 
so filed  a  special  plea,  which  on  motion  of 
plaintiff  the  court  later  struck  out.  The 
special  plea  avers,  in  substance,  that  defend- 
ant was  a  stockholder  and  director  of  the 
plaintiff  bank  when  the  note  was  executed; 
that,  on  making  an  examination  Into  the 
financial  condition  of  the  bank,  the  Comp- 
troller of  Currency  discovered  that  it  had 
been  carrying  numerous  notes  and  evidences 
of  debt  against  certain  persons,  named  in 
the  plea,  aggregating  $23,068.74,  which  he  re- 
fused to  permit  it  longer  to  carry  as  assets, 
and  took  temporary  control  of  the  bank,  re- 
quiring it  to  replenish  its  assets  to  the  ex- 
tent of  said  $23,068.74;  tbat,  at  the  same 
time,  a  number  of  suits  were  instituted 
against  certain  ones  of  the  bank's  debtors; 
that  it  would  require  some  time  to  collect 
the  money  due  from  them,  but  that  It  was 
necessary  to  replenish  the  bank's  assets, 
pending   those    suits,    to  prevent  Its   being 


placed  in  the  hands  of  a  receiver,  and  rather 
than  raise  the  money  by  assessing  its  stock- 
holders, the  bank,  through  its  officers,  at- 
torneys, and  agents,  solicited  certain  of  its 
friends,  among  them  the  defendant,  to  exe- 
cute to  it  their  several  Individual,  accommo- 
dation notes  in  order  to  enable  it  to  supply 
the  necessary  asset;  that  on  the  representa- 
tions by  the  bank's  agents  that  the  notes  and 
accounts  sued  on  were  good  and  collectable 
and  as  fast  as  they  could  be  collected  the 
proceeds  therefrom  would  be  applied  to  the 
payment  of  said  accommodation  notes,  until 
they  should  be  fully  paid,  defendant  execut- 
ed his  note,  originally  for  $2,456.40  payable 
to  said  bank  in  six  months,  which,  together 
with  other  notes  of  like  character,  executed 
by  others  for  the  same  purpose  in  varjing 
amounts,  made  up  the  deficit  of  $23,068.74, 
satisfied  the  requirements  of  the  Comptroller 
of  Currency  and  enabled  the  bank  to  con- 
tinue in  business;  that  there  was  no  con- 
sideration whatever  for  said  note,  but  that 
it  was  executed  solely  for  the  bank's  ac- 
commodation and  for  the  reasons  stated; 
that,  as  the  bank  realized  on  said  suits,  the 
money  was  applied  on  said  accommodation 
notes,  and  defendant's  note  was  renewed 
from  time  to  time  until  all  the  money  col- 
lectable from  the  source  named  had  been 
realized,  leaving  the  defendant's  renewal 
note,  now  sued  on  for  the  sum  of  $1,061 
wholly  unpaid;  that  at  no  time  when  de- 
fendant renewed  his  note  was  he  requested 
to  pay  nor  did  he  pay  discount,  and  when 
he  was  notified  that  no  more  money  could 
be  collected  by  means  of  the  aforesaid  suits 
he  refused  to  pay  said  note  or  any  part  of 
it,  wherefore  he  prays  judgment,  etc., 

[1,2]  This  plea  sets  up  a  good  defense. 
The  rights  of  the  bank's  creditors  do  not 
appear  to  be  Involved,  The  note  is  still  in 
the  hands  of  the  payee  who  brings  the  suit, 
and  it  is  a  well-settled  principle  that,  as 
long  as  a  negotiable  note  remains  In  the 
payee's  hands,  want  of  consideration  may  be 
shown.  The  plea  avers  the  note  was  made 
solely  for  the  accommodation  of  the  bank 
which  is  the  plaintiff  and  payee,  and,  If  this 
fact  be  proven,  it  will  defeat  the  action.  3 
R.  C.  L.,  Bills  and  Notes.  §  336;  and  Dan- 
iel's on  Neg.  Inst.  (6th  Ed.)  §  189. 

"The  party  for  whose  benefit  accommodation 
paper  has  been  made  acquires  no  rights  against 
the  accommodation  party  who  may  set  up  the 
want  of  consideration  as  a  defense  to  an  action 
by  the  accommodated  party,  since  as  between 
thom  there  is  no  consideration,  a  fact  which  is 
always  a  defense  to  a  suit  on  negotiable  paper 
between  the  immediate  parties."    8  C.  J.  259. 

The  text  Is  supported  by  a  mass  of  deci- 
sions. The  following  decisions  are  in  point: 
Lyons  v.  Westwater  (C.  C.)  173  Fed.  Ill; 
Peterson  v.  Tillinghast,  192  Fed.  287,  112 
C.  C.  A.   545;   Murphy  v.   Keyes,  39  N.  Y. 
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Super.  Ct.  18;  Shuey  ▼.  Holmes,  20  Wash. 
13,  54  Pac.  540;  Second  National  Bank  v, 
Howe,  40  Minn.  390,  42  N.  W.  200,  12  Am. 
St.  Itep.  744 ;  and  Neal  v.  WUson,  213  Mass. 
336,  100  N.  E,  544. 

"The  fact  that  notes  given  to  a  bank  without 
consideration  are  g^iven  for  the  purpose  of  in- 
creasing the  apparent  assets  of  the  bank  does 
not  deprive  the  maker  of  the  defense  of  want  of 
consideration  as  between  himself  and  the  bank." 
Chicago  Title  &  Trust  Co.  v.  Brady,  165  Mo. 
197,  65  S,  W.  303;  Moore  v.  Maddock,  33  Mo. 
575 ;  and  Williams  v.  Hasshagen,  166  Cal.  386, 
137  Pac.  9. 

It  is  permissible,  In  an  action  between  the 
original  parties  to  a  note,  to  show  the  re- 
lation between  them,  or  that  the  note  was 
executed  purely  for  the  payee's  accommoda- 
tion. Brown  v.  Smedley,  136  Mich.  65,  98 
N.  W.  856;  Bank  v.  Kelly,  30  N.  D.  84,  152 
N.  W.  125.  Ann.  Cas.  1917D,  1044 ;  and  Haupt 
V.  Vint,  68  W.  Va.  657,  70  S.  E.  702,  34  L. 
R.  A.  (N.  S.)  518,  and  authorities  there  cited. 

No  reason  Is  assigned  for  striking  out  de- 
fendant's plea.  The  court  may  have  reject- 
ed it  because  it  thought  It  set  up  no  defense 
to  the  action,  or  because  it  thought  the  de- 
fense set  up  by  the  special  plea  was  provable 
under  the  general  Issue.  If  the  case  were 
before  us  on  writ  of  error  to  a  final  judg- 
ment, the  rejection  of  the  plea  would  not 
alone  be  cause  for  reversal,  because  the  mat- 
ters averred  are  clearly  provable  under  the 
general  issue.  But  notwithstanding  they  are 
so  provable,  defendant  had  a  right,  If  he  so 
desired,  to  plead  them  specially;  they  being 
in  the  nature  of  a  confession  and  avoidance 
of  the  right  of  action.  1  Chltty  on  Pleading 
(11th  Amer.  Ed.)  480 ;  and  Merchants'  &  Me- 
chanics* Bank  v.  Evans,  9  W.  Va.  373. 

Our  conclusion  is  to  reverse  the  order 
striking  out  the  special  plea  and  remand 
the  cause. 


SAYRE  V.  KUNST.      (No.  3609.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25,  1919.) 

(Syllahu*  hy  the  Court.) 

1.  ExECUTi;oN  «=>158(2),  185— Claim— Bond— 
Suspe:nsion  of  Sajle— Possession. 

If  where  a  sheriff,  fully  indemnified,  levies 
an  execution  upon  and  advertises  for  sale  prop- 
erty apparently  owned  by  the  judgment  debtor, 
another  claims  to  be  the  owner  thereof,  and  de- 
sires an  adjudication  of  such  claim,  he  must 
give  the  bond  required  by  section  4,  c.  107,  Code 
1913  (sec.  4495),  to  suspend  the  sale  until  his 
title  is  adjusted  in  the  manner  provided  by 
sections  5  and  6  (sees.  4496,  4497),  and  if  he 
desires  possession  of  the  property  to  remain 
where  it  was  immediately  before  the  levy,  pend- 


ing the  determination  of  his  claim,  he  must 
also  give  the  bond  required  by  section  7  to  have 
the  property  forthcoming  on  the  day  and  at 
the  place  to  be  appointed  for  the  sale,  should 
his  claim  thereto  be  adjudged  invalid. 

2.  Sheriffs  and  Constables  ^=»121— Claim 
—Possession — Liability  for  Loss  to  Exe- 
cution Creditor. 
If,  when'  protected  only  by  the  delivery  bond 
of  the  claimant  of  property  levied  on  and  ad- 
vertised for  sale  under  an  execution  for  the 
debt  of  another,  and  such  bond,  though  good 
as  a  common-law  obligation,  is  invalid  as  a 
statutory  forthcoming  bond,  and  the  execution 
creditor  has  given  a  bond  of  indemnity  against 
such  claim,  the  levying  officer  permits  the  pos- 
session of  the  property  to  remain  where  it  was 
immediately  before  the  levy,  and  it  is  not  pro- 
duced for  sale  at  the  time  and  place  appointed, 
he  must  respond  in  damages  to  the  execution 
creditor  to  the  extent  of  the  loss  thereby  sus- 
tained by  him. 

3^,  Sheriffs  and  Constables  ^=>121  — Lia- 
bility OF  Sheriff— Excuse-Estoppel. 
The  approval  of  the  bond  by  the  obligees, 
the  execution  creditors,  before  its  acceptance 
by  the  sheriff,  does  not  operate  to  excuse  the  de- 
fault of  the  latter  or  to  estop  or  defeat  recovery 
by  the  obligees. 

4.  Execution  ^=»207— Fobthcomino  Bond- 
Liability  OF  Obligors. 

The  obligors  in  such  a  bond,  having  failed 
to  produce  the  property  at  the  time  and  place 
appointed,  or  in  lieu  thereof  to  pay  the  judg- 
ment upon  which  the  execution  issued,  are  lia- 
ble to  the  obligees  therein  for  breach  of  its 
obligation. 

5.  Subrogation  ^=>10(2)  —  Forthcoming 
Bond  —  Sheriff's  Subrogation  to  Right 
OF  Execution  Creditor. 

And  in  such  case  the  officer  is  entitled  to  bo 
subrogated  to  the  right  of  the  execution  cred- 
itors to  an  action  on  such  delivery  bond. 

6.  Execution  ^=>207  —  Sheriffs  and  Con- 
stables ^=:>135  —  Forthcoming  Bond  — 
Breach— Liability. 

Though  the  execution  creditors  have  a  valid 
cause  of  action  against  either  the  sheriff  or  the 
obligors  in  the  bond,  as  between  the  two  the 
latter  are  the  parties  ultimately  liable;  and 
where  the  execution  creditors  have  elected  to 
proceed  against  the  former,  it  is  proper  for  him 
to  invoke  the  broad  power  of  a  court  of  equity 
to  make  the  latter  parties  defendant,  and,  if 
found  liable,  to  shift  the  burden  of  the  liability 
upon  them,  thus  making  it  possible  to  adjudicate 
in  one  suit  conflicting  claims  which,  if  permitted 
to  proceed  at  law,  will  require  two  actions  for 
final  settlement. 

7.  Equity  €=>46— Jurisdiction— Remedy  at 

IiAW. 

To  deny  equity  jurisdiction  because  of  a 
remedy  at  law,  the  legal  remedy  must  be  ade- 
quate to  the  demands  of  the  particular  case, 
and  as  full,  complete,  and  efficacious  as  that 
given  in  equity,  and  must  not  leave  open  Ibr 
future  litigation  matters  really  and  substan- 
tially involved. 
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Appeal  from  Circuit  Oonrt,  Taylor  County. 

Suit  for  Injunction  by  Benjamin  F.  Sayre 
against  John  H.  Kunst,  executor,  etc.  De- 
cree for  plaintiff,  and  defendant  appeals, 
Reversed  and  remanded. 

John  L.  Hechmer,  of  Grafton,  for  appel- 
lant 

Warder  &  Robinson,  of  Grafton,  for  appel- 
lee. 


LYNCH,  J.  The  decree  complained  of  by 
defendants  below,  appellants  here,  made  per- 
petual a  preliminary  injunction  thereto- 
fore awarded  enjoining  the  further  prosecu- 
tion of  two  actions  at  law  instituted  by  them, 
one  against  Benjamin  F.  Sayre,  sheriff  of 
Taylor  county,  for  the  four-year  term  be- 
ginning January  1,  1901,  the  other  against 
him  and  the  sureties  on  his  official  bond, 
both  apparently  being  for  the  same  cause  of 
action. 

In  the  year  1891,  John  H.  Kunst,  executor 
of  G.  H.  A.  Kimst,  together  with  Adolphus 
Anustrong,  then  living,  sued  in  their  names 
for  the  use  of  John  H.  Eunst,  administrator 
of  Sara  Kunst,  and  recovered  against  the  de- 
fendant, James  W.  Findley,  a  judgment  of 
nearly  $1,100,  including  interest  and  costs. 
They  caused  an  execution  to  be  issued  on  the 
Judgment  in  1904,  and  placed  the  writ  in  the 
hands  of  Sayre  for  levy  upon  the  property 
of  the  judgment  debtor.  This  he  did, 
or  attempted  to  do,  upon  the  supposi- 
tion that  the  property  levied  on  was  subject 
to  sale  under  the  writ,  the  itemized  ag- 
gregate valuation  being  $2,279.  Immedi- 
ately upon  being  informed  of  the  levy, 
Irvin  Findley,  a  son  of  the  judgment 
debtor,  denied  the  ownership  of  his  father, 
who  apparently  remained  silent  in  respect 
thereof,  and  claimed  title  in  himself;  and 
Sayre,  when  advised  of  the  claim,  demanded 
an  idemnifying  bond  of  Kunst  and  his  co- 
plaintiff,  the  Judgment  creditors,  and  they 
furnished  the  requisite  indemnity.  There- 
upon the  claimant  and  the  United  States  Fi- 
delity &.  Guaranty  Company,  surety,  entered 
into  and  delivered  to  Sayre  a  bond  binding 
them  to  pay  the  obligees  therein,  the  judg- 
ment creditors,  an  amount  double  the  esti- 
mated value  of  the  property,  or  have  it  forth- 
coming for  sale  at  the  time  and  plac^  ap- 
pointed by  the  sheriff  for  that  purpose,  name- 
ly, at  the  courthouse  of  Taylor  county, :  Oc- 
tober 3,  1004.  Before  accepting  the  bond, 
Sayre  alleges  he  submitted  it  to  the  ob- 
ligees for  their  inspection  and  approval  or 
rejection,  and  also  to  his  legal  adviser,  and 
that  they  approved  it  before  its  acceptance 
by  him;  whereupon,  and  with  their  knowl- 
edge and  acquiescence,  he  permitted  the  prop- 
erty to  remain  in  the  possession  and  control 
of  the  claimant  on  the  premises,  where  it  was 
when  found  and  levied  on,  whether  the  pro- 


prietor and  owner  of  the  premises  was  the 
father  or  the  son,  their  resid^ice  being  the 
same. 

The  judgment  and  no  part  of  It  was  paid 
by  James  W.  Findley  or  the  obligors  named 
in  the  instrument  purporting  to  be  a  scatn- 
tory  forthcoming  bond,  nor  was  the  property 
or  any  part  of  it  produced  by  them  or  any 
of  them  at  the  time  and  place  mentioned,  or 
a  bond  given  to  suspend  the  sale  as  author- 
ized by  chapter  107  of  the  Code  (sees.  449^- 
4499).  Nor  did  the  claimant,  or  any  other 
person  for  him,  apply  to  the  circuit  court  of 
the  county,  or  the  Judge  thereof  In  vacation, 
for  the  order  or  orders  specified  in  aecti<Mis 
5  and  6  of  that  chapter  (sees.  4496,  4497), 
the  only  orderly  and  proper  procedure  pro- 
vided for  where  the  creditor  has  given  the 
officer  a  bond  of  indemnity.  The  property 
not  being  forthcoming,  but  theretofore  dis- 
sipated, and  then  unavailable  in  satisfaction 
of  the  execution  lien,  the  Judgment  creditors 
brought  the  actions  the  prosecution  of  which 
Sayre  aslied  the  court  to  enjoin,  and  which 
the  decree  complained  of  did  enjoin. 

The  first  movement  initiated  by  the  judg- 
ment creditors  after  this  situation  arose,  and 
before  the  actions  were  brought,  was  a  notice 
of  a  motion  and  a  motion  granted  for 
the  award  of  execution  upon  the  instru- 
ment executed  by  Irvin  Bindley  and  the 
United  States  Fidelity  &  Guaranty  Com- 
pany, treatipg  It  as  a  statutory  forth- 
coming bond.  To  the  judgment  award- 
ing execution  the  obligors  obtained  a  writ 
of  error  from  this  court,  assigning  as 
grounds  therefor  rulings  upon  the  sufficiency 
of  the  notice  and  service  thereof,  a  non  est 
factum  plea,  the  evidence,  and  the  adjudg- 
ing the  bond  to  be  valid  as  a  statutory  forth- 
coming bond.  What  is  now  important  to 
note,  the  decision  reported  in  Kunst  v.  Find- 
ley, 73  W.  Va.  152,  80  S.  a  136,  adjudged  the 
bond  to  foe  irregular  and  insufficient  to  war- 
rant the  award  of  execution  thereon  as  the 
statute  permits  to  be  done  in  case  of  a  bond 
for  the  forthcoming  of  property  levied  on  to 
satisfy  a  debt  or  judgment,  and,  if  good  at 
all,  to  be  good  only  as  a  coromon-law  bond. 

Then  followed  the  two  actions  at  law,  the 
declaration  in  the  one  against  Sayre  as  the 
sole  defendant  only  appearing  In  the  record. 
It  contains  three  counts,  all  of  which  are 
alike  except  in  certain  particulars,  and,  so 
far  as  necessary,  set  forth  the  facts  hereto- 
fore detailed.  They  differ  in  this,  that  the 
first  count,  after  reciting  the  execution  and 
delivery  of  the  indemnifying  bond,  charges 
the  neglect  and  failure  of  Sayre  to  take  from 
Iryln  Findley  a  proper  forthcoming  bond, 
and  in  suffering  him  to  retain  possession  of 
the  property  levied  on  without  their  consult 
and  against  their  will,  contrary  to  his  duty 
in  that  regard;  the  second,  a  wrongful  In- 
tent on  the  part  of  Sayre  to  deprive  them 
of  the  benefit  of  the  levy  and  of  the  money 
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then  due  on  the  judgment,  and  that  he,  with- 
out their  license  or  authority,  suffered  and 
permitted  Irvin  Flndley  to  retain  possession 
of  the  property  at  his  risk  until  the  day  of 
sale,  upon  giving  bond  to  have  it  forthcom- 
ing at  the  time  and  place  appointed  therefor ; 
and  the  third,  the  surrender  of  the  goods  and 
chattels  levied  on  into  the  possession  of  Irvin 
Bindley  without  payment  of  the  Judgm^it, 
and  without  a  sale  of  the  property,  and 
not  afterwards  resuming  possession  thereof, 
whereby  the  benefit  of  the  lien,  and  the  pay- 
ment of  the  judgment  out  of  the  proceeds 
thereof  when  sold,  was  wholly  lost  to  plain- 
tiffs. 

There  ia  no  question  raised  as  to  the  char- 
acter, effect,  or  sufficiency  of  the  Flndley 
bond  as  a  common-law  obligation,  or  as  to 
the  omission  of  any  necessary  party  or  par- 
ties, or  as  to  the  correctness  of  the  recitals 
of  the  bill.  The  bill  is  unchallenged  except 
by  demurrer  for  want  of  equity.  Other 
grounds  assigned  for  reversal  are  the  action 
of  the  court  in  directing  an  issue  to  be  tried 
by.  a  Jury,  first  as  to  whether  tlie  property 
levied  on  then  was  the  property  of  the  claim- 
ant, and,  second,  whether  Kunst  and  Arm- 
strong approved  and  accepted  the  bond  as 
formally  sufficient  and  the  surety  as  ade^ 
quate.  The  jury  affirmatively  answered  both 
questions,  but  upon  most  meager  proof,  and 
doubtfully  questionable  both  as  to  compe- 
tency and  sufficiency. 

[6,  7]  There  can  be  no  reasonable  doubt  of 
the  right  of  the  plaintiff  to  maintain  the  bill 
or  as  to  the  relief  he  prays.  The  matters  in- 
volved are  intricate,  and  cover  many  years  of 
procrastination  and  controversy,  for  the  ad- 
judication and  settlement  of  which  equity  has 
facilities  and  powers  not  possessed  by  or  avall- 
ablfli  to  courts  of  law,  whose  rules  of  procedure 
are  more  rigid  and  inflexible.  Besides,  the  lat- 
ter cannot  in  any  form  of  action,  or  by  any  ad- 
judication, settle  and  determine  once  and 
for  all  the  matters  in  issue.  The  plaintiff 
Invokes  the  court  to  grant  him  relief  by  en- 
forcing for  his  benefit  and  protection  the 
bond  of  Dudley,  should  the  court  adjudge 
plaintiff  to  be  liable  to  defendants  or  any  of 
them  for  the  defaults  as  regards  the  execu- 
tion on  the  judgment.  If  entitled  to  this 
relief,  there  is  no  equally  expeditious  pro- 
ceeding at  law  by  which  he  could  obtain  it. 
These  and  other  reasons  well  recognized  as 
furnishing  ample  justification  for  resort  to 
equity  warrant  the  ruling  on  the  demurrer  to 
the  bill.  *To  deny  equity  jurisdiction  be- 
cause of  a  remedy  at  law,  the  legal  remedy 
must  be  adequate  to  the  demands  of  the  par- 
ticular case,  and  as  full,  complete,  and  effica- 
cious as  that  given  in  equity  and  must  not 
leave  open  for  future  litigation  matters  really 
and  substantially  involved."  Warren  v. 
Boggs,  97  S.  E.  589,  point  7,  Syl. 

[1 ,  2]  The  direction  of  the  issue  out  of  chan- 
cery for  trial  by  the  jury  as  to  the  owner- 
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ship  of  the  property,  unfortunately  for  the 
claimant.  If  it  was  his,  came  too  late,  if  the 
provisions  of  the  statute  for  his  protection 
are  not  to  be  disregarded  altogether.  Re- 
sort to  the  remedy  thereby  prescribed  must, 
to  avail,  necessarily  be  prompt.  Instead  of 
being  diligent,  he  was  negligent,  and  delayed 
action  until  resort  to  the  remedies  once 
available  has  now  become  impossible.  His 
laches  cannot  now  be  excused,  and  he  does 
not  offer  any  explanati<m  or  justification  for 
the  delay.  Apparently  he  relied  with  con- 
fidence up<m  the  protection  which  he  evident- 
ly assumed  the  forthcoming  or  delivery  bond 
furnished  him.  Such  a  bond,  unaccompanied 
by  a  preliminary  bond  to  susp^id  or  defer 
the  sale  until  his  claim  was  adjusted,  as  pro- 
vided by  section  4,  c.  107,  Code  (sec.  449^, 
could  not  and  did  not  warrant  the  act  of  the 
officer  in  permitting  the  property  to  remain 
in  his  possession.  He  should  have  required 
the  claimant  to  give,  or  the  latter  volunta- 
rily should  have  given,  the  bond  allowed  by 
section  4,  and  thus  have  suspended  the  sale 
until  the  claim  of  ownership  had  been  de- 
termined by  proceedings  instituted  in  the 
circuit  court,  as  provided  by  sections  5  and 
e.  August  V.  Gilmer,  53  W.  Va.  65,  73,  44  S. 
B,  143.  That  is  the  mode  authorized  by  the 
statute  for  that  purpose.  Generally  it  Is  the 
debtor  who  gives  a  forthcoming  bond.  The 
claimant  is  required  by  statute  to  give  a 
suspending  bond,  though  ordinarily  after  fur- 
nishing the  latter  he  must,  if  he  desire  the 
property  to  remain  in  such  possession  as  it 
was  immediately  before  the  levy,  also  give 
bond  for  its  delivery  if  upon  the  trial  his 
right  thereto  is  determined  against  him.  Sec- 
tion 7,  c.  107,  Code  (sec.  4498);  Kunst  v. 
Flndley,  73  W.  Va.  152,  154,  80  S.  E.  136. 

Without  the  suspending  bond  the  duty  of 
the  officer  was  to  exercise  the  power  to  con- 
vert the  property  into  liquid  assets,  and  dis- 
charge the  debt  representefd  by  the  judgment, 
regardless  of  the  alleged  hostile  title.  The 
purpose  of  such  bond  is  to  Indenmlfy  the  offi- 
cer and  the  execution  creditors  against  the 
damages  either  or  both  might  sustain  in  con- 
sequence of  the  suspension  of  the  sale,  while 
the  officer  Is  further  protected  by  the  indem- 
nifying bond  which  he  may  demand  of  the 
latter  to  protect  him  in  carrying  the  execu- 
tion into  effect.  Not  having  brought  him- 
self within  the  provisions  of  the  statute  by 
falling  to  give  both  bonds  according  to  the 
provlsicms  of  sections  4  and  7,  the  claim- 
ant cannot,  in  the  face  of  such  prolong- 
ed delay,  be  permitted  to  invoke  to  his 
relief  the  remedy  conditionally  allowed 
by  the  statute.  Besides,  by  not  giving 
them,  he  irrevocably  bound  himself  by  the 
one  he  did  give  to  do  at  the  proper  time  one 
of  two  things  as  he  might  elect,  namely,  to 
pay  the  amount  due  on  the  execution,  or,  in 
lieu  of  payment  in  money,  to  produce  the 
property,  and  permit  it  to  be  sold,  and  the 


562 


98  SOUTHEASTERN  REPORTER 


(W.Va. 


proceeds  applied  according  to  the  command 
of  the  writ. 

As  the  property  has  ceased  to  exist  or  has 
become  valueless  by  lapse  of  the  interven- 
ing years,  performance  of  the  second  alter- 
native is  now  impossible,  and  the  obligors 
cannot  avoid  liability  for  the  performance  of 
the  first,  no  valid  defense  being  interposed, 
and  the  bill  being  taken  for  confessed  against 
the  United  States  Fidelity  &  Guaranty  Com- 
pany, duly  served  with  process  to  answer. 
This  Is  the  only  logical  conclusion  to  be 
drawn  from  that  obligation,  considered  and 
construed  In  the  light  of  the  statute.  It  de- 
termines the  rights  of  the  parties  as  regards 
their  liability  and  the  ownership  of  the  prop- 
erty and  to  each  other,  so  that  the  conse- 
quential damages  must  finally  fall  where  re- 
sponsibility first  arose ;  that  is,  upon  the  par- 
ty primarily  at  fault,  or  whose  neglect  fur- 
nished the  occasion  for  the  loss  that  has  oc- 
curred. The  first  act  of  omission  or  neglect 
is  chargeable  in  the  first  instance  to  the  ob- 
ligors in  the  delivery  bond,  and  only  seconda- 
rily to  Sayre.  If  the  former  do  not  for  any  le- 
gitimate or  sound  reason  respond  favorably 
to  their  conditional  undertaking,  the  latter 
must  account  for  his  dereliction  to  the  extent 
the  obligees  have  suffered  injury  therefrom. 
Lyon  V.  Horner,  32  W.  Va.  432,  9  S.  B.  875; 
Smith  V.  Hightower,  80  Ga.  669,  7  S.  E.  165. 

[3-5]  Armstrong's  approval  of  the  bond 
given  before  its  acceptance  by  the  plaintiff, 
conceding  the  fact  to  be  as  alleged,  does  not 
operate  as  an  estoppel  or  defeat  recovery  by 
the  obligees,  or  excuse  the  default  of  Sayre 
evidenced  by  his  unauthorized  act  In  permit- 
ting the  property  to  be  lost,  and  by  his  fail- 
ure to  retake  it  and  enforce  against  it  the 
lien  of  the  execution.  In  the  absence  of  a 
suspending  bond,  without  regard  to  the  claim 
of  adverse  ownership.  Though  the  bond  giv- 
en by  him  and  his  co-obligor  is  not  such  an 
instrument  as  the  statute  permits  for  the 
benefit  of  a  debtor  who  desires  to  retain  pos- 
session of  property  or  pay  the  debt  in  the 
meantime,  there  is  not,  as  we  have  said,  any 
question  raised  as  to  its  sufficiency  and  legal- 
ity as  a  common-law  obligation.  Adler  v. 
Green,  18  W.  Va.  201;  Hall  v.  Wadsworth, 
35  W.  Va.  375,  14  S.  B,  4 ;  Kunst  v.  Sayre, 
73  W.  Va.  152,  80  S.  B.  136;    Waterman  v. 


I  Frank,  21  Mo.  108 ;  Wilson  v.  White.  82  Ark. 
407,  102  S.  W.  201,  12  Ann.  Gas.  37&  There 
is  a  manifest  difference  between  the  two — a 
difference  recognized  in  the  former  decision. 
The  first,  construed  in  connection  with  the 
judgment  and  execution,  has,  when  the 
property  is  not  delivered  as  agreed,  and  the 
bond  is  filed  in  the  office  of  the  clerk  who 
issued  the  writ,  the  force  and  effect  of  a  new 
judgment  against  the  obligors,  and  the  court 
may,  upon  proper  notice  and  motion,  award 
execution  leviable  upon  their  property.  Sec- 
tions 3  and  4,  c.  142,  Code  (sees.  5142,  5143): 
Cabell  V.  Given,  30  W.  Va.  760,  5  S.  El  442; 
Kunst  y.  Sayre,  supra;  Walker  r.  Gamble. 
74  W.  Va.  706,  82  S.  B.  1014.  But  no  such 
speedy  result  is  possible  or  allowable  upon 
the  second;  none  of  any  kind  other  than  by 
the  usual  formal  action  prosecuted  by  the  ob- 
ligees to  final  judgment  against  the  obligors. 

It  follows,  therefore,  that  the  sheriff 
was  guilty  of  neglect  of  duty  in  accepting 
from  the  claimant  what  purported  to  be  a 
statutory  forthoomlng  (bond,  when  only  a 
suspending  bond  was  authorized,  and  in  not 
requiring  the  production  of  the  property  for 
sale  at  the  time  and  place  appointed.  It 
further  appears  that  Findley  has  breached 
his  forthcoming  bond,  assuming  it  to  be  val- 
id as  a  conunon-law  obligation,  in  not  pro- 
ducing the  property  at  the  time  and  place 
provided,  or  paying  the  judgment  in  lien 
thereof.  Kunst,  therefore,  has .  a  valid 
cause  of  action  against  each  of  them,  but, 
having  elected  to  proceed  against  the  sheriff, 
it  is  proper  for  the  latter  to  invoke  the 
broad  powers  of  a  court  of  equity  to  make 
Findley  and  his  surety  parties  defendant, 
and,  if  found  liable,  to  shift  the  burden 
thereof  upon  them  as  the  parties  ultimate- 
ly liable.  Thus  it  is  possible  to  adju- 
dicate in  one  suit  conflicting  claims  which, 
if  permitted  to  proceed  at  law,  will  require 
two  actions  for  final  settlement,  the  one 
by  Kunst  against  the  sheriff,  the  other  by 
the  sheriff  against  the  obligors  in  the  forth- 
coming bond. 

Therefore  we  are  of  opinion  that  the  court 
correctly  overruled  the  demurrer,  but  erred 
in  granting  the  relief  it  did  grant,  for  which 
reason  we  reverse  the  decree  and  remand 
the  cause. 
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PAXTON  LUMBER  CO.,  Inc.,  v.  PANTHER 
COAL  CO.     (No.  3706.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.    11,   1919.      Rehearing  Denied 

March  26,  1919.) 

(Syllabus  "by  the  Court,) 

1.  Mines  and  Minerals  <s=>62(1)  —  Coal 
Mining  Lease—* *Right  to  Use  Timber 
Standing  ob  Being  on  Said  Land." 

A  coal  mining  lease  conferring  "the  right 
to  use  the  timber  standing  or  being  on  said 
land"  will  be  construed  to  grant  the  lessee  the 
right  to  use  the  timber  only  for  mining  purpos- 
es, not  to  authorize  a  severance  and  sale  or  oth- 
er uses  characteristic  of  an  unqualified  owner- 
ship, unless  the  authority  is  conferred  in  ex- 
press terms,  or  in  terms  so  unmistakable  as  to 
exclude  reasonable  doubt  as  to  the  lessor's  in- 
tention. 

2.  Logs  and  Logging  <g=»34(l)  —  Quantity 
of  Lumbekt— "To  be  Cut  fbom  the  Manu- 
factubeb's  Timbsb  Holdings." 

Though  not  every  impossibility  of  full  per- 
formance of  a  contract  of  sale  will  excuse  the 
vendor,  yet,  where  such  contract  specifies  the 
quantity  of  lumber  sold  as  lumber  "to  be  cut 
from  the  manufacturer's  timber  holdings,"  the 
contract  is  to  be  construed  with  reference  to 
such  qualifying  phrase,  and  not  as  importing  an 
absolute  quantity  irrespective  of  the  designated 
source  from  which  it  is  to  be  obtained;  and  if 
it  shall  thereafter  appear  impossible  to  obtain 
the  quantity  specified  from  the  manufacturer's 
holdings  because  of  insufficiency  of  timber 
thereon  to  produce  the  quantity,  and  neither 
party  was  aware  of  the  insufficiency  when  they 
entered  into  the  contract,  the  impossibility  nec- 
essarily implies  an  element  of  mistake  such  as 
excuses  performance  beyond  the  timber  capac- 
ity of  the  land. 

3.  Sales  <s=>71(5)— Sale  of  Timber— Quan- 
tity—Warranty  OR  Estimate. 

Where  a  contract  purports  to  sell  goods 
identified  by  reference  to  independent  circum- 
stances, such  as  lumber  to  be  cut  from  the 
manufacturer's  timber  holdings,  with  the  qual- 
ification "about"  or  words  of  like  import  as  to 
the  quantity  named,  the  contract  applies  to 
the  specific  timber  thereon,  and  the  specification 
of  the  quantity  is  not  regarded  as  a  warranty, 
but  only  as  an  estimate  of  the  probable  amount, 
in  reference  to  which  good  faith  is  all  that  is 
required  of  the  party  making  it. 

4.  Sales  ^=s>71(3)  —  Quantity  of  Good&— 
**  About." 

But  where  no  such  independent  circum- 
stances arc  referred  to,  and  the  engagement  is 
to  furnish  goods  of  a  certain  quality  or  char- 
acter to  a  certain  amount,  the  quantity  specified 
is  material  and  governs  the  contract;  the  addi- 
tion of  the  qualifying  words  "about"  and  the 
like,  operating  only  as  a  provision  against  ac- 
cidental variations  arising  from  slight  and  un- 
important excesses  or  deficiencies  in  number, 
measure,  or  weight. 

[Eid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  About.] 


5.  Sales  <©=5>3^— Impossibilitt  op  Perform- 
ance—Mutual Mistake- EIxcuse. 

Frequently  the  impossibility  of  performing 
a  contract,  and  mutual  mistake  excusing  per- 
formance, when  Interposed  in  defense  of  an  ac- 
tion thereon,  have  somewhat  similar  character- 
istics; and  where  the  impossibility  is  due  to  a 
circumstance  existing  at  the  time  of  the  bar- 
gain, and  relating  to  the  subject-matter  thereof, 
without  the  knowledge  of  either  party,  it  par- 
takes of  the  nature  of  a  mutual  mistake,  and 
excuses  performance  to  the  extent  the  subject- 
matter  had  no  potential  existence. 

6.  Sales  ^±>36  —  Performance— Existence 
of  Subject- Matter. 

If  the  parties  to  a  contract  enter  into  it 
under  the  belief  that  the  subject-matter  is  in 
existence,  and  in  effect  condition  their  contract 
thereon,  no  contract  exists  if  the  subject-mat- 
ter is  not  then  in  existence,  and,  if  it  exists  in 
part  only,  performance  after  exhaustion  of  such 
part  will  be  excused. 

7.  Pleading    «=>367(6)— Particular   State- 
ment OF  Defense— Motion— Statute. 

Section  63,  c.  125  (sec.  4817),  Code  1918, 
authorizing  a  plaintiff  to  apply  for  an  order 
requiring  defendant  to  file  a  more  particular 
statement  of  his  defense,  impliedly  requires 
promptness  in  making  the  motion. 

8.  Pleading   <@=»367(6)— Particular  State- 
ment OF  Defense— Motion— Statute. 

Ordinarily  such  a  motion,  made  when  the 
case,  is  called  for  trial,  approximately  £(ix 
months  after  issue  joined  upon  the  appropriate 
plea,  comes  too  late. 

9.  Judgment  ^=»199(3)  —  Verdict  —  Judg- 
ment NoN  Obstante  Veredicto. 

A  judgment  non  obstante  veredicto  must  be 
based  upon  the  merits  of  the  case  as  disclosed 
by  the  pleadings,  and  it  cannot  properly  be  in- 
voked to  serve  the  purpose  of  a  motion  to  set 
aside  the  verdict  in  determining  the  sufficiency 
of  the  evidence. 

Error  from  Circuit  Court,  McDowell 
County. 

Suit  by  the  Paxton  Lumber  Company,  In- 
corporated, against  the  Panther  Coal  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Henry  Roberts,  of  Bristol,  Va.,  and  San- 
ders, Crockett  &  Kee,  of  Bluefleld,  for  plain- 
tiff in  error. 

Anderson,  Strotlier,  Hughes  &  Curd,  of 
Welch,  for  defendant  in  error. 

LYNCH,  J.  Paxton  Lumber  Company,  In- 
corporated, a  coiT)oration  engaged  in  the 
purchase  and  sale  of  lumber,  sued  Panther 
Coal  Company,  also  a  corporation,  whose 
principal  occupation  or  business  is  the  pro- 
duction and  sale  of  coal,  and  incidentally 
only  the  manufacture  of  lumber,  in  assumi)- 
sit,  upon  an  account  filed  with  the  declara- 
tion, for  the  value  of  timber  contracted  by 
defendant  to  be  manufactured  and  delivered 


^=9For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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to  plaintiff,  but  which,  it  is  alleged,  was  nei- 
ther manufactured  nor  delivered  pursuant  to 
the  terms  and  requirement  of  the  contract; 
and  the  Paxton  Lumber  Company  prosecutes 
this  writ  to  review  and  reverse  the  Judgment 
for  defendant  for  $666.51,  the  balance  con- 
ceded to  be  due  defendant  upon  shipments 
of  lumber  received  and  appropriated  by 
plaintiff  pursuant  to  the  provisions  of  the 
contract. 

The  contract,  dated  March  22,  1916,  prov- 
ed and  admitted,  and  alleged  to  have  been 
breached  by  defendant  June  4,  1917,  speci- 
fies the  quantity,  quality,  and  grades  of 
poplar,  oak,  chestnut,  and  basswood  to  be 
furnished  according  to  its  stipulations,  and 
the  prices  to  be  paid  for  the  various  grades, 
and  the  terms  of  settlement.  The  quantity 
designated  is  qualified  or  limited  by  the  word 
"about"— that  is,  about  950,000  feet  in  the 
aggregate  for  all  kinds  and  grades  of  lum- 
ber; and  the  source  from  which  it  is  to  be 
derived  by  the  phrase,  *'from  the  manufac- 
turer's timber  holdings,"  manufacturer  be- 
ing the  designation  given  in  the  contract  to 
denote  the  Panther  Ck)al  Company.  Of  the 
quantity  contracted  for,  not  to  exceed  150,- 
000  feet  were  delivered. 

The  timber  which  defendant  had  the  law- 
ful right  to  convert  into  lumber  for  its  own 
use  in  the  prosecution  of  its  mining  opera- 
tions was  that  having  a  diameter  of  less 
than  16  inches,  and  standing  on  the  tract 
of  1,500  acres  of  land  in  McDowell  county, 
demised,  leased,  and  let  to  defendant  Octo- 
ber 4,  1913,  by  the  Sibley  Coal  &  Coke  Com- 
pany, to  remove  the  coal  contained  therein, 
and  timber  of  that  size  could  be  used  by 
defendant  only  for  mining  purposes.  Tim- 
ber over  16  inches  in  diameter  was  express- 
ly excepted  from  the  lease,  but  defendant 
subsequently  purchased  part  of  the  timber 
of  that  size  on  the  tract  from  its  owners, 
and  that  constituted  the  only  timber  which 
defendant  had  the  right  to  cut  for  sale  to 
others. 

To  what  extent  the  Panther  Coal  Company 
complied  with  the  requirements  of  its  con- 
tract with  the  Paxton  Lumber  Company  they 
do  not  agree,  though  the  quantitative  dif- 
ference does  not  exceed  40,000  feet,  and  this 
disparity  is  due  mainly  to  a  misapprehen- 
sion as  to  whether  certain  lumber,  the  sale 
and  receipt  of  which  is  acknowledged  and 
not  disputed,  was  furnished  in  fulfillment  of 
the  contract,  or  of  a  transaction  of  an  in- 
dependent nature  completed  between  the 
date  of  the  former  and  the  alleged  breach 
thereof.  Though  the  contract  of  March 
22d  calls  for  no  lumber  less  than  «/4,  except 
basswood,  the  corresponding  dimension  of 
the  controverted  quantity  was  */4,  and  de- 
fendant Insists  it  was  taken  up  and  paid  for 
under  the  first  agreement,  while  plaintiff 
urges  the  opposite  view.  It  is  doubtful 
whether  basswood  was  part  of  the  contro- 
verted quantity.    Whatever  may  be  the  truth 


as  regards  these  counterclaims,  there  is  no 
need  to  enter  now  upon  an  investigation  of 
their  merits,  as  the  verdict  of  the  jury  has 
eliminated  them  from  further  consideration, 
together  with  plaintiff's  right  to  any  recov- 
ery whatsoever,  unless  we  shall  conclude 
that  for  some  cause  or  upon  some  ground  tlie 
judgment  based  upon  the  verdict  should  be 
set  aside  and  a  retrial'  ordered. 

The  important  questions  presented  tor 
consideration  and  decision  necessitate  a  fur- 
ther recital  of  the  facts  indisputably  estab- 
lished and  those  about  which  there  is  some 
controversy,  and  when  these  are  ascertained 
and  viewed  in  the  light  of  the  verdict  and 
judgment,  both  of  which  stand  upon  a  pre- 
sumption in  favor  of  their  correctness,  we 
must  then  determine  by  what  law  these  facts 
are  controlled  and  governed. 

There  was  not  at  the  date  of  the  contract 
and  at  the  time  of  its  breach  a  quantity  of 
timber  owned  and  controlled  by  defendant 
sufficient  to  permit  the  manufacture  of  the 
requisite  amount,  grades,  and  quality  called 
for  by  the  contract;  not  more.  Indeed,  than 
defendant  manufactured  and  delivered  pur- 
suant to  its  terms,  unless  the  timber  of  less 
than  16  inches  in  diameter,  which  the  Sibley 
Coal  &  Coke  Company  lease  permitted  de- 
fendant to  use  for  mining  purposes,  could 
lawfully  be  devoted  to  that  purpose.  The 
entire  1,500  acres  had  theretofore  virtually 
been  denuded  of  merchantable  trees,  or  trees 
out  of  which  merchantable  timber  demanded 
by  the  contract  could  be  manufactured.  The 
evidence  introduced  before  the  jury  upon 
this  phase  of  the  controversy  seems  to  be 
without  substantial  contradiction.  It  may 
without  hesitation  be  said  to  be  conclusive, 
except  as  to  584  trees,  most,  If  not  all,  of 
which  we  assume  were  cut,  milled,  and  de- 
livered to  plaintiff;  for  apparently  it  was  out 
of  these  trees  that  the  lumber  plalntilf  re- 
ceived under  the  contract  was  obtained. 
What  doubt  may  be  said  to  exist,  if  any  does 
exist,  has  no  reasonable  foundation  or  jus- 
tification, and  nothing  was  offered  to  show 
the  fact  to  be  otherwise  than  as  stated. 

Though  this  observation  may  not  be  wholly 
inapplicable  to  the  proof  of  the  smaller  tim- 
ber not  cut  and  still  remaining  on  the  leased 
land,  its  applicability  is  not  significant  or 
important  It  may  be  conceded,  as  Leckie, 
defendant's  general  manager  of  the  coal  min- 
ing operations  on  the  land,  admits,  that  prob- 
ably there  remain  enough  of  that  sort  of 
trees  standing  on  the  large  boundary  to  fur- 
nish the  lumber  required  to  complete  the 
contract,  a  fact  about  which  he  frankly  con- 
fesses a  very  limited  knowledge,  as  he  em- 
ploys his  time  exclusively  in  the  dis<^arge 
of  duties  in  no  wise  associated  with  the  man- 
ufacture or  sale  of  lumber.  But  by  no  law- 
ful right  could  this  timber,  although  suffi- 
cient to  meet  the  requirements  of  the  con- 
tract, be  applied  to  the  accomplishment  of 
that  end.    The  lease  under  the  authority  of 
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which  the  coal  mining  operations  are  con- 
ducted sufficiently,  though  inaptly,  denies 
the  right  to  appropriate  It  except  as  author- 
ized hy  that  Instrument    Its  language  is: 

"The  lessee  shall  have  the  right  to  use  the 
timber  standing  or  being  on  said  land  within 
the  following  boundaries:  (All  timber  on  the 
right  of  way  of  the  Norfolk  &  Western  Rail- 
way, and  all  timber  over  16  inches  in  diameter 
on  the  Richard  .Lockhart  land,  the  Adam  and 
A.  J.  Cline  land,  and  the  J.  J.  Cline  land  ex- 
cepted.) 


k'> 


[11  This  being  a  mining  lease,  its  grant  of 
the  right  to  use  the  timber  must  be  constru- 
ed as  intending  only  such  use  as  may  be 
necessary  to  effectuate  the  purpose  of  the 
demise.  The  provision  is  not  infrequent, 
but  usual,  in  coal  mining  leases.  Timber  is 
essential  and  Indispensable  in  the  exploita- 
tion of  coal  properties,  and  ordinarily  a  prov- 
ident and  cautious  prospective  operator  en- 
deavors to  induce  the  owner  of  the  superin- 
cumbent surface  to  concede  the  right  to  ap- 
propriate part  of  the  timber  thereon  to  such 
uses.  Rare  are  leases  of  this  kind  that  do 
not  grant  such  concession.  It  enters  into 
the  consideration  agreed  to  be  paid  for  the 
main  privilege  and  as  incidental  to  it.  The 
right  of  appropriation,  however,  seldom  is 
enlarged  into  an  unqualified  6wnership,  such 
ownership  as  may  be  interpreted  to  authorize 
a  severance  and  sale  without  regard  to  the 
generally  prescribed  limitations  upon  thfe 
right  to  use  for  mining  purposes,  except 
where  the  authority  is  conferred  in  express 
terms;  and,  until  the  lessee  finds  it  neces- 
sary to  elect  to  exercise  the  right,  title  to 
the  timber  remains  vested  in  the  lessor  or 
grantor,  in  this  case  in  the  Sibley  Coal  & 
Coke  Company  or  its  lessors.  Godfrey  v. 
Weyanoke  Coal  &  Coke  Co.,  97  S.  B.  186,  189. 

[2, 3}  These  observations  introduce  the 
fundamental  or  basic  legal  problem  the  so- 
lution of  which  must  determine  the  issues 
Involved  upon  this  writ.  Tersely  stated,  the 
problem  resolves  itself  into  this  question: 
May  defendant  lawfully  be  compelled,  direct- 
ly or  indirectly,  to  acquire  and  manufacture 
timber  other  than  that  owned  by  defendant 
on  its  timber  holdings,  and  deliver  the  prod- 
uct to  plaintiff,  or  suffer  the  damage  con- 
sequent upon  the  failure  so  to  do,  notwith- 
standing the  explicit  qualifications  of  the 
contract? 

A  preliminary  remark,  founded  upon  un- 
disputed and  unqualified  proof,  will  tend  to 
enlighten  the  discussion  and  assist  in  its  ap- 
prehension. It  was  through  F.  C.  Frizzell, 
plaintiff's  inspector  and  purchaser  of  lumber, 
that  the  negotiations  between  the  Paxton 
Liumber  Company  and  Panther  Coal  Compa- 
ny which  resulted  in  the  contract  of  March 
22,  1916,  were  begun.  Prior  thereto  he  was 
upon  .the  holdings  of  the  defendant  coal  com- 
pany, and  ascertained  and  inspected  the  dif- 
ferent kinds  of  trees  standing  thereon.    With 


the  knowledge  thus  acquired  he  took  up  with 
William  Leckie,  general  manager  of  defend- 
ant's coal  mining  operations,  and  only  inci- 
dentally the  representative  of  its  lumber 
dealings,  the  proposal  of  inducing  defendant 
to  manufacture  the  timber  on  its  "timber 
holdings"  into  lumber,  and  sell  the  product 
to  his  principal;  and  when  Frizzell  ascer- 
tained through  Leckie  defendant's  attitude 
toward  effecting  such  a  trade,  he  informed 
Paxton  Lumber  Company  hy  letter,  evidently 
specifying  the  different  kinds,  quality,  and 
grades  of  lumber  available  from  such  tim- 
ber. Acting  upon  the  information  so  acquir- 
ed, the  Paxton  Lumber  Company  prepared 
and  forwarded  to  Leckie  the  contract  involv- 
ed. Frizzell,  being  in  the  military  service  of 
the  United  States  at  the  time  of  the  trial, 
was  not  available  as  a  witness ;  but  it  may 
not  improperly  be  assumed  that  he  possessed 
the  qualification  necessary  to  Judge  with  rea- 
sonable accuracy  the  number  and  fitness  of 
the  trees  to  meet  the  requirements  contained 
in  the  contract.  Whether  his  estimates  in- 
cluded the  trees  under  16  inches  in  diameter 
on  the  tract  does  not  appear.  If  he  did  in- 
clude them,  the  estimate  was  not  reliable. 
Counting  them,  there  probably  was  enoujgh 
timber  on  the  land  to  cut  the  required  quan- 
tity of  lumber,  according  to  some  witnesses; 
for  there  is  some  proof  of  the  sufficiency  and 
fitness  of  the  timber  on  the  tract  at  the  time 
Frizzell  examined  It,  all  sizes  and  grades  con- 
sidered, to  produce  the  lumber  contracted 
for,  and  the  lack  of  sufliciency  if  the  smaller 
trees  are  excluded.  Though  the  Paxton  Lum- 
ber Company,  through  Its  agent  Frizzell,  may 
not  have  had  actual  knowledge  of  the  nature 
of  defendant's  right  to  use  those  trees,  it 
did  have  constructive  notice  afforded  by  the 
recorded  Sibley  Coal  &  Coke  Company  lease, 
and  hence  knowledge  of  the  prescriptive  lim- 
itation. 

Finally,  what  of  the  legal  principles  de- 
terminative of  the  question  of  liability  pred- 
icated upon  these  facts?  or,  what  is  but  an- 
other mode  of  stating  the  same  proposition, 
what  effect  must  be  accorded  the  word 
"about"  as  quantitative  description  of  the 
lumber  sold,  and  the  phrase,  "from  the  man- 
ufacturer's timber  holdings,"  as  prescriptive 
of  the  source  from  which  the  timber  was  to 
be  manufactured  as  well  as  of  the  quantity 
thereof? 

The  addition  of  the  qualifying  words 
"about,"  "more  or  less,"  in  a  contract  for  the 
sale  and  shipment  of  a  quantity  of  cordwood, 
says  the  Supreme  Court  of  the  United  States 
in  Brawley  v.  United  States,  96  U.  S.  168, 
171,  24  L.  Ed.  622,  or  of  iron  rails,  as  in  Nor- 
rington  v.  Wright,  116  U.  S.  188,  204,  6  Sup. 
Ct  12,  15  (29  L.  Ed.  366),  is  a  provision 
"against  accidental  variations,  arising  from 
slight  and  unimportant  excesses  or  deficien- 
cies in  number,  measure,  or  weight."  This, 
the  court  says,  is  the  rule  of  construction 
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when  no  Independent  circumstances  are  re- 
ferred to,  and  the  enpragement  Is  to  furnish 
goods  of  a  certain  quality  or  character  to  a 
certain  amount,  the  quantity  specified  then 
being  material  and  governing  the  contract. 
"About,"  as  used  in  the  contract  now  exam- 
ined, might.  If  unaided  by  other  prescriptive 
terms  or  phrases,  be  susceptible  of  the  same 
interpretation;  that  Is,  as  providing  only 
against  a  small  discrepancy  in  quantity. 
However,  in  the  federal  cases  cited,  its  use 
in  another  connection  is  noted  by  the  court, 
saying: 

"Where  a  contract  is  made  to  sell  or  furnish 
certain  goods  identified  by  reference  to  inde- 
pendent circumstances,  such  as  an  entire  lot 
deposited  in  a  certain  warehouse,  or  all  that 
may  be  manufactured  by  the  vendor  in  a  cer- 
tain establishment,  or  that  may  be  shipped  by 
his  a^ent  or  correspondent  in  certain  vessels, 
and  the  quantity  is  named  with  the  qualifica- 
tion of  'about,'  or  'more  or  less,*  or  words  of 
like  import,  the  contract  applies  to  the  specific 
lot ;  and  the  naming  of  the  quantity  is  not 
•regarded  as  in  the  nature  of  a  warranty,  but 
only  as  an  estimate  of  the  probable  amount, 
in  reference  to  which  good  faith  is  all  that  is 
required  of  the  party  making  it." 

The  quotation  just  cited  is  applicable  to 
this  case,  for  the  use  of  the  qualifying 
phrase,  "to  be  cut  from  the  manufacturer's 
timber  holdings,"  limits  the  contract  to  the 
specific  timber  on  defendant's  lands.  See 
Crislip  V.  Cain,  19  W.  Va.  438,  pts.  17  and  18 
Syl.,  overruled  in  part,  though  not  as  to  the 
interpretation  of  these  or  similar  qualifying 
words,  by  Newman  v.  Kay,  57  W.  Va.  98,  110, 
49  S.  Bl  926,  68  L.  R,  A.  908,  4  Ann.  Cas. 
39,  and  also  Winton  v.  McGraw,  60  W.  Va. 
98,  54  S.  E.  506,  and  Pickens  v.  Pickens,  72 
W.  Va.  50,  77  S.  E.  365,  where  certain  quali- 
fications are  noted  with  respect  to  these  rules 
in  cases  involving  deficiency  in  the  acreage 
of  land. 

[4,  6]  In  this  connection  it  is  relevant  to 
remark,  upon  the  sutticlency  of  the  proof  to 
warrant  the  finding  of  the  jury  as  to  the 
good  faith  of  the  defendant  in  its  efforts  to 
comply  with  its  engagements,  that  In  the 
voluminous  correspondence  regarding  plain- 
tiff's demands  for  shipments  to  satisfy  its 
customers,  and  defendant's  endeavors  to  meet 
such  demands,  and  his  assignment  of  one 
cause  or  another  for  his  failure  to  do  so,  the 
latter  In  no  letter  and  at  no  time  intimated 
that  delay  on  its  part  was  due  to  want  of 
timber  on  land  owned  or  controlled  by  It; 
nor  was  there  such  an  Intimation  except  and 
until  during  the  progress  of  the  trial,  when 
this  defense  was  brought  for  the  first  time 
to  plaintiff's  knowledge.  These  matters  and 
accompanying  circumstances,  however,  as  we 
have  said,  were  submitted  to  the  judgment 
and  arbitrament  of  the  triers  of  fact,  and 
their  verdict  cannot  be  disturbed  unless  good 
cause  be  shown  therefor. 

As  we  have  also  remarked,  the  qualifying 


phrase,  "to  be  cut  from  the  manufacturer* 
timber  holdings,"  limits  the  contract  to  such 
timber  as  was  on  defendant's  lands;  and, 
since  the  amount  was  only  sufficient  to  yield 
about  one-sixth  of  the  total  number  of  feet 
contracted  for,  the  questions  of  impossibil- 
ity of  performance  and  mistake  are  at  once 
presented.  A  pioneer  case  having  some  rel- 
evancy to  the  main  question  in  issue  is  Lord 
Clifford  V.  Watts,  L.  R.  5  C.  P.  577.  The  i». 
sue  was  one  of  liability  on  the  part  of  the 
lessee  under  a  demise  of  a  tract  of  land  for 
the  annual  production  of  merchantable  clays 
of  not  less  than  1,000  tons  upon  a  prescribed 
rental  during  a  specified  term.  Afterwards 
it  appeared  that  the  premises  contained  no 
such  clay,  and  the  lease  reserved  no  mini- 
mum rent  to  be  paid  in  that  event.  An  eq- 
uitable plea  was  interix)sed  by  defendant 
that  no  liability  attached  because  he  could 
not  at  any  time  within  the  term  dig  1,000 
tons  of  clay  a  year,  as  there  was  not  at  the 
date  of  the  demise  or  since  under  the  land 
in  question  so  much  clay,  wherefore  perform- 
ance was  impossible,  and  the  impossibility 
unknown  to  him  when  he  made  the  covenant, 
and  he  had  no  reasonable  means  of  ascer- 
taining that  fact.  The  court  sustained  the 
plea  upon  demurrer,  and  expressed  the  opin- 
ion upon  the  construction  of  the  deed  that  it 
was  the  intention  of  the  parties  that  the  cov- 
enant to  dig  not  less  than  1,000  tons  of  clay 
in  each  year  should  not  take  effect  unless 
there  was  clay  to  that  amount  in  the  lands 
demised.  "The  covenant  is  based  upon  the 
assinnption  that  there  was  clay  there.  It 
was  impossible  to  perform  It  imless  there 
was;  and  the  covenantor  did  not  undertake 
an  .inipossibillty,  but  merely  to  dig  and  re- 
move such  clay  as  should  be  found  in  the 
land,  to  the  extent  stipulated  for." 

Scioto  Brick  Co.  v.  Pond,  38  Ohio  St  65, 
reiterates  the  same  doctrine,  the  contract 
in  issue  being  a  demise  to  mine  clay  of  a 
designated  quality,  and  providing  that  the 
lessee  shall  mine  or  cause  to  be  mined  or 
pay  for  not  less  than  2,000  tons  every  year 
during  the  term,  and  for  the  payment  of  a 
specified  sum  monthly  as  the  clay  is  taken 
away;  and,  as  appears  from  headnotes,  it 
was  held  that  if  clay  of  that  quality,  and 
in  quantity  sufficient  to  justify  its  being 
mined,  existed,  the  lessee,  on  failure  to  mine 
at  least  2,000  tons  per  year  during  the 
term,  was  bound  to  pay  therefor  at  the 
prescribed  rate.  But  if  in  fact  clay  of  that 
quality  and  quantity  could  not,  by  the 
use  of  due  diligence,  be  found  on  the  land, 
no  such  obligation  to  pay  arose,  and  that 
the  burden  rested  upon  the  defendant  to 
prove  these  exculpatory  facts.  As  sustain- 
ing the  same  proposition,  see  Blake  v.  Lobb*s 
Estate,  110  Mich.  608.  68  N.  W.  427,  where 
it  was  said  that  as  the  lease  was  made  for 
the  purpose  of  exploring  for,  mining,  and 
taking  out  merchantable  iron  ore,  the  lease 
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presupposed  the  existence  of  the  ore,  and 
that,  on  its  appearing  that  no  such  ore  was 
to  be  found,  the  purpose  failed,  and  defend- 
ant should  not  he  charged  with  the  con- 
sideration. Grlbben  v.  Atkinson,  64  Mich. 
651,  31  N.  W.  570,  where,  construing  an 
iron  ore  or  mining  lease,  no  ore  being  dis- 
covered, the  court  held  to  the  same  effect, 
and  in  practically  the  same  language,  as 
in  the  last  preceding  case. 

The  legal  propositions  enunciated  by  these 
decisions  appear  to  be  sound  and  worthy 
of  implicit  confidence,  and  go  far  to  meet 
the  situation  disclosed  by  this  case,  though 
they  may  apply  only  indirectly  to  its  facts, 
because  here  there  was  only  a  partial,  not 
a  total,  failure  to  discover  the  thing  con- 
tracted for,  and  to  that  extent  the  contract 
was  performed.  They  form  a  solid  founda- 
tion upon  which  to  base  a  similar  conclu- 
sion upon  the  merits  of  this  case,  for  we 
think  the  same  principles  are  applicable. 

Nor  is  there  want,  of  ample  authority  to 
uphold  defendant's  contention.  A  like  de- 
mise for  mining  iron  ore,  whose  covenants 
the  lessees  partly  performed,  is  found  in 
Muhlenberg  v.  Henning,  116  Pa.  St.  138,  9 
AtL  144.  When  sued  for  a  breach  thereof 
the  lessees  set  up  the  defense,  which  the 
court  sustained  as  sufficient  to  defeat  the 
action,  that,  although  they  had  operated  the 
mine  in  a  workmanlike  and  skillful  manner 
for  about  nine  months,  yet  on  account  of 
the  nonexistence  of  sufficient  ore,  and  its 
inferior  and  unmerchantable  quality,  they 
were  unable  to  continue  to  mine  it  at  a  prof- 
It.  For  the  breach  thus  occasioned  the  lea^ 
sors  brought  an  action  on  the  covenant  to 
mine  annually  1,500  tons  of  ore,  or  in  de- 
fault thereof  pay  $525.  In  the  opinion  the 
court  said: 

"We  are  not.  to  construe  the  contract  to  re- 
quire the  lessees  to  perform  an  impossible 
thing.  The  .$525  is  not  a  penalty;  it  is  the 
price  of  the  ore.  The  grant  was  of  the  ore 
in  place,  and,  if  the  subject-matter  of  the  con- 
tract fail,  the  price  is  not  payable.  If  there 
was  no  ore  to  mine,  there  could  be  no  royalty 
to  pay.  As  well  might  the  vendor  of  meat 
which  proved  to  be  putrid,  or  of  a  cargo  of 
corn  which  had  no  existence,  enforce  collec- 
tion from  his  vendee.  We  think  the  manifest 
meaning  or  intention  of  the  parties,  as  ex- 
hibited by  the  terms  of  the'  contract,  was  that 
fifteen  hundred  tons  *of  clean  and  merchantable 
iron  ore'  were  to  be  mined  in  each  year,  if  that 
quality  and  quantity  of  ore  were  there  found, 
and  that  the  contract  by  necessary  implication 
must  be  so  construed." 

See,  also,  Boyer  v.  Pulmer,  176  Pa.  St. 
282,  35  Atl.  235;  Ridgely  v.  Conewago  Iron 
Co.  (C.  C.)  53  Fed.  988;  Flavelle  v.  Red 
Jacket  Consolidated  Coal  &  Coke  Co.,  96 
S.  E.  600. 

Similarly,  in  a  case  Involving  a  contract 
for  the  sale  and  delivery  of  200  tons  of  a 
specific  crop  of  potatoes,  to  be  grown  on 


defendant's  land,  and  he  planted  sufficient 
seed  to  grow  more  than  the  quantity  speci- 
fied in  an  average  year,  but  the  crop  was 
attacked  by  a  disease  and  he  was  unable 
to  meet  h\a  engagement  except  in  part,  it 
was  held  that  the  contract  must  be  taken 
to  be  subject  to  the  implied  condition  that 
the  parties  shall  be  excused  if  before  breach 
performance  becomes  impossible  because  of 
the  perishing  of  the  thing  without  the  con- 
tractor's default.  Howell  v.  Coupland,  I*. 
R.  9  Q.  B.  462.  As  to  a  like  failure  of  a 
peach  crop  sold  and  in  part  delivered,  but 
for  which  the  purchaser  refused  to  pay, 
and  sought  to  defeat  the  action  on  the 
ground  of  noncompliance  with  the  terms  of 
the  contract,  see  Ontario,  etc.,  Ass'n  v.  Pack- 
ing Co.,  134  Cal.  21,  66  Pac.  28,  53  L.  R.  A. 
681,  86  Am.  St.  Rep.  231. 

The  term  "impossible"  or  "impossibility" 
of  performance  employed  in  these  decisions 
and  in  some  text-books  is  not  wholly  ap- 
propriate. "Mistake,"  according  to  Willlston 
on  Sales,  §  660,  is  the  more  apt  word: 

"The  nature  of  the  defense  of  impossibility 
is  very  similar  to  that  of  mistake.  Indeed, 
many  cases  that  are  ordinarily  classed  as  cases 
of  impossibility  should  rather  be  classed  under 
the  beading  of  mistake.  Impossibility  of  per- 
formance may  be  due  either  to  a  circumstance 
existing  at  the  time  the  bargain  was  made,  or 
to  supervening  circumstances  which  render  per- 
formance in  the  future  impossible,  though  not 
impossible  when  the  bargain  was  made.  Im- 
possibility of  the  former  sort  generally  involves 
mistake." 

So,  in  this  case,  the  impossibility  of  per- 
formance being  due  to  a  circumstance  ex- 
isting at  the  time  the  bargain  was  made 
partakes  of  the  nature  of  a  mistake  respect- 
ing the  existence  of  the  subject-matter  of  the 
contract.  "If  the  parties  to  a  contract  en- 
ter into  it  under  the  belief  that  the  subject- 
matter  or  consideration  is  in  existence,  and 
in  effect  condition  their  contract  thereon, 
no  contract  exists  if  the  subject-matter  is 
not  then  in  existence."  1  Page  on  Con- 
tracts, §  72;  1  Elliott  on  Contracts,  i  102; 
13  C.  J.  373;  St.  Louis,  etc.,  Ry.  Co.  v.  John- 
ston, 58  Tex.  Civ.  App.  639,  125  S.  W.  61; 
Allen  V.  Hammond,  11  Pet.  63,  9  L.  Ed.  633. 

Though,  generally  speaking,  a  promisor  is 
bound  to  comply  with  the  express  terms  of 
his  agreement,  there  appears  to  be  manifest- 
ly increasing  tendency  to  afford  him  relief 
upon  equitable  principles,  where  great  hard- 
ship necessarily  would  ensue  by  forcing  him 
to  do  what  circumstances  have  rendered 
practically  impossible  of  performance.  This 
reasonable  rule  is  exemplified  or  illustrated 
in  the  cases  cited,  and  aptly  fits  the  situa- 
tion appearing  in  this  case,  of  which  plain- 
tiff had,  it  appears,  as  much  if  not  more 
knowledge  than  defendant  had  when  they 
entered  into  the  contract.  Frizzell,  we  re- 
peat, inspected  the  timber,  knew  its  quan- 
tity and   quality,  and  wliat   he  knew   his 
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principal,  the  plaintiff,  knew.  He  reported 
separately  to  each  of  the  contracting  par- 
ties, gave  them  the  information  which  serv- 
ed as  the  basis  of  the  preliminary  agreement 
which  later  became  the  written  contract, 
prepared  at  the  Instance  and  direction  of 
the  plaintiff  without  defendant's  knowledge 
of  its  terms,  and  without  previous  consul- 
tation with  him,  and  the  first  intimation 
the  latter  had  of  its  contents  was  obtained 
upon  the  receipt  of  the  contract  through 
the  mail. 

[6]  It  is  not  every  impossibility  of  per- 
formance that  relieves  a ,  promisor.  But 
where  there  is  a  contract  for  a  specified 
quantity  of  lumber  qualified  by.  the  phrase, 
"to  be  cut  from  the  manufacturer's  timber 
holdings,"  the  quantity  contracted  for  will 
be  construed  to  be  limited  by  the  qualify- 
ing phrase,  thus  making  it  a  contract  to 
sell  specific  lumber  to  the  extent  of  the 
quantity  named,  not  an  absolute  contract 
to  sell  that  quantity  of  lumber  irrespective 
of  the  source;  and  If  it  later  appears  that 
the  manufacturer's  holdings  do  not  contain 
timber  in  the  quantity  named,  and  that  the 
parties  were  equally  ignorant  of  the  true 
state  of  facts,  the  impossibility  of  obtaining 
the  specified  quantity  from  such  lands  nec- 
essarily implies  an  element  of  mistake  in 
entering  into  the  contract,  such  as  entitles 
to  relief  from  performance  beyond  the  quan- 
tity of  timber  capable  of  being  cut  there- 
from. It  should  be  noted,  however,  that  if 
the  contract  had  specified  the  quantity  with- 
out any  phrase  limiting  the  source  of  the 
timber,  the  absolute  duty  then  would  have 
devolved  upon  defendant  to  procure  that 
quantity  from  any  source  available. 

[7,  8]  Plaintiff  complains  of  the  refusal  of 
the  motion  to  require  defendant  to  file  a 
more  specific  statement  of  the  grounds  of 
defense  to  the  action.  The  statute,  section 
63,  c.  125  (sec.  4817),  CJode,  authorizing  such 
procedure,  provides  against  unreasonable 
delay,  and  impliedly  requires  promptness  in 
making  the  motion,  and  proof  of  good  cause 
therefor.  Though  the  defendant  filed  the 
Plea  appropriate  to  the  action  in  term  time, 
February  12,  1918,  plaintiff  did  not  make 
the  motion  until  June  12th  of  the  same  year, 
when  the  court,  "after  hearing  evidence  on 
said  motion  and  maturely  considering  the 
same,"  overruled  it  and  refused  to  continue 
the  case.  Diligence  required  immediate,  not 
delayed,  action  in  an  endeavor  to  invoke  the 
benefit  of  the  statutory  provisions,  and 
seems  not  to  have  been  exercised  by  the 
plaintiff.  Norfolk  &  Western  Ry.  Co.  v. 
Spears,  110  Va.  110,  65  S.  E.  482;  Fayette 
Liquor  Co.  v.  Jones,  75  W.  Va.  119,  123,  83 
S.  E.  726. 

[9]  Nor  is  the  case  presented  such  as  war- 
rants resort  to  the  motion  for  Judgment  not- 
withstanding the  verdict.  We  have  had  oc- 
casion recently  to  say  that  such  a  motion  Is  * 


inappropriate  except  when  justified  by  the 
pleadings.  It  is  not  proper  when  based 
merely  upon  the  lack  of  sufficient  evidence 
to  support  the  verdict  Holt  v.  Otis  Eleva- 
tor Co.,  78  W.  Va.  785,  90  S.  E.  333,  L.  R.  A. 
1917A,  1194;  Shafer  v.  Security  Trust  Co., 
97  S.  B.  290.  A  request  timely  made  for  a 
new  trial  is  the  recognized  and  only  prop- 
er procedure  in  such  cases. 

It  is  not  necessary  to  pass  seriatim  upon 
the  instructions  said  to  be  erroneously  giv- 
en, modified,  or  refused,  as  it  suffices  to  say 
that,  in  so  far  as  they  are  inoonslst^it  or 
harmonious  with  the  principles  laid  down, 
they  were  not  improperly  given  or  refused. 

For  the  various  reasons  assigned  we  are 
of  opinion  to  affirm  the  judgment 


PHILADELPHIA  CO.   OF  WEST  VIR- 
GINIA v.  SHACKELFORD. 
(No.  3489.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  28,  1919.     Rehearing  Denied 

March  26,  1919.) 

(Sytlahui  htt  ^^«  Court,) 

1.  Mines  and  Mineraxs  ^==>79(1) — Oil  and 
Gas  Lease— Recoveey  op  Delat  Rentals 
— Failube  of  Considebation. 

To  warrant  recovery  in  an  action  of  assump- 
sit by  lessee  against  lessor  in  a  lease  for  oil  and 
gas,  of  rentals  paid  for  delay  in  drilling  a  well, 
as  for  money  had  and  received  by  the  lessor  for 
the  use  of  the  plaintiff,  there  must  have  been 
a  total  failure  of  consideration  for  such  pay- 
ments. 

2.  Mines  and  Mine^rals  ^=»79(1)— Recovebt 
OF  Delay  Rentals— Failube  of  Consideb- 
ation. 

Where  such  lease  for  oil  ahd  gas  calls  for 
288  acres  and  the  lessor  has  title  only  to  & 
one-half  undivided  interest  in  the  oil  under 
67  acres  thereof,  there  has  not  been  such  total 
failure  of  consideration  as  to  warrant  recovery 
of  delay  rentals  paid,  in  an  action  by  lessee 
against  the  lessor  as  for  money  had  and  re- 
ceived. 

3.  Mines  and  Minebals  ^=»79(1)— Recovebt 
OF  Delay  Rentals— Failube  of  Consideb- 
ation. 

Such  a  lease  confers  on  the  lessee  all  the 
rights  of  the  lessor  as  a  co-tenant  to  enter  and 
operate  for  oil,  and  if  such  right  be  of  any 
substantial  value  there  has  not  been  such  total 
failure  of  consideration  as  to  warrant  recovery 
by  lessee  of  the  rentals  paid  for  delay  in  drilling 
a  well,  in  an  action  against  lessor  for  money 
had  and  received. 

4.  Mines  and  Minbbais  ^=»73— Recoveby  of 
Damages  —  Failube  of  Considebation  — 
Breach  of  Covenant. 

To  warrant  recovery  of  damages  by  lessee 
against  lessor  in  such  lease  for  partial  failure 
of  consideration  or  for  breach  of  covenant,  the 


4S=»For  other  cases  see  same  topio  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


W.Va.) 


PHILADELPHIA  CO.  v.  SHACKELFORD 


669 


pleadings  must  present  sach  an  issue  or  issues ; 
they  are  not  recoverable  under  the  common 
counts  in  assumpsit,  or  upon  a  special  count  for 
money  had  and  receiyed* 

5.  Mines  and  Minerals  ^s>77— Recovebt— 
Rentals  of  DELAT-^trsBENDEB  of  Ijsase. 

Where  such  a  lease  confers  on  the  lessee  a 
Taluable  right  in  oil,  though  under  only  a  part 
of  the  land  leased,  the  lessee  is  not  entitled  after 
verdict  in  an  action  for  money  had  and  re- 
ceived, to  surrender  the  lease,  and  to  have  the 
benefits  of  a  new  trial,  upon  the  theory  of  total 
failure  of  consideration. 

G.  Appeal  and  Ebbob  ^=:»238(1)— Judgment 
^=»84— Acknowledgment  of  Pabt  of  Debt 
— ^Elejction  to  Take  Jitdoment. 
The  plaintiff,  on  the  filing  by  defendant  of 
his  counter  affidavit  under  section  46,  chapter 
125,  of  the  Code  of  1913  (sec.  4800),  is  then 
entitled  to  judgment  for  the  sum  thereby  ac- 
knowledged to  be  due  him,  but  if  he  does  not 
then  or  at  any  time  before  trial  elect  to  do  so, 
he  cannot  when  the  pleadings  do  not  warrant 
any  recovery  by  him  assign  his  neglect  to  take 
judgment  as  ground  for  reversal  on  writ  of  er- 
ror prosecuted  by  him  in  this  court. 

Error  to   Circuit   Court,    Gilmer  County. 

Suit  by  the  Philadelphia  Company  of  West 
Virginia  against  John  N.  Shackelford,  with 
set-off  by  defendant.  Judgment  for  defend- 
ant on  a  directed  verdict,  motion  for  new 
trial  overruled,  and  plaintiff  brings  error. 
Affirmed. 

E.  A.  Brannon,  of  Weston,  and  Chas.  E. 
Hogg,  of  Point  Pleasant,  for  plaintiff  in  error. 

R.  F.  Kldd  and  Linn  &  Craddock,  all  of 
Glenville,  for  defendant  in  error. 

MILLER,  P.  Plaintiff  as  assignee  of  a 
lease  of  288  acres,  more  or  less,  for  oil  and 
gas,  sought  by  this  suit  to  recover  from  de- 
fendant, the  lessor,  the  several  quarterly  in- 
stallments of  rent  or  delay  money  of  $72.00 
each  paid  by  it  to  him,  aggregating,  accord- 
ing to  the  bill  of  particulars  filed,  $864.00. 

The  declaration,  besides  the  common  counts 
in  assumpsit,  also  contaiaed  a  special  count. 
According  to  the  averments  of  the  special 
count  right  of  action  was  predicated  on  the 
theory  of  a  rescission  of  the  contract  and  to- 
tal failure  of  consideration. 

By  the  lease  pleaded  and  proven  the  de- 
fendant and  his  wife  on  November  1,  1909, 
did  "grant,  demise,  lease  and  let  to  said 
Swisher  his  successors  and  assigns,  for  the 
sole  and  only  purpose  of  mining  and  operat- 
ing for  oil  and  gas,  and  of  laying  pipe  Unes, 
and  of  building  tanks,  stations  and  struc- 
tures thereon  to  take  care  of  said  products," 
the  tract  aforesaid,  described  by  reference 
to  the  lands  of  adjoiners,  as  containing  288 
acres  more  or  less.  By  its  further  provision 
the  lease  was  to  remain  In  force  for  the  | 
terra  of  ten  years  from  date  and  as  long  ! 
thereafter  as  oil  and  gas  or  either  of  them  I 


should  be  produced  from  said  land  by  said 
lessee   or  his   successors  or  assigns. 

And  in  consideration  of  said  grant  the 
said  lessee  covenanted  and  agreed  to  deliver 
to  the  credit  of  the  lessor  in  the  pipe  line 
free  of  cost  one-eighth  of  all  the  oU  saved 
and  produced  from  the  leased  premises,  and 
seventy-five  dollars  in  advance  each  three 
months  for  the  gas  from  each  and  every 
gaa  well  drilled  the  gas  from  which  should 
be  marketed  off  the  premises.  And  the 
further  covenant  of  the  lease  was  to  com- 
plete a  well  on  the  premises  within  three 
months  from  the  date  of  the  lease  or  pay  at 
the  rate  of  seventy-two  dollars  quarterly, 
in  advance,  for  each  additional  three  months 
such  completion  should  be  delayed. 

On  appearance  by  defendant  he  craved 
oyer  of  the  writing  sued  on,  which  being  read 
to  him  and  made  a  part  of  the  record,  he 
interposed  his  demurrer  to  the  declaration, 
which  was  overruled.  The  only  specific 
ground  assigned  and  relied  on  was  failure  of 
the  declaration  to  allege  payment  by  plaintiff 
to  defendant  of  the  sum  of  one  dollar  and  sur- 
render- of  the  lease  for  cancellation,  which 
by  the  provisions  thereof  constituted  condi- 
tions precedent  to  the  right  of  the  lessee  to 
terminate  and  render  said  lease  null  and 
void,  and  to  absolve  him  from  the  payments 
and  liabilities  thereafter  to  accrue  there- 
under. 

On  the  same  day  defendant  was  permitted 
to  file  his  counter  affidavit  under  the  statute, 
accompanied  by  a  bill  of  sets-off  aggregating 
$655.49,  alleging  in  his  affidavit  that  there 
vms  not  as  he  verily  believed  due  plaintiff 
from  him  on  account  of  the  demands  stated 
in  the  declaration  a  greater  sum  than  $208.51f 
the  difference  between  the  amount  of  the 
plaintiffs  bill  of  particulars,  $864.00,  and 
the  amount  of  said  sets-off,  $655.49. 

At  this  stage  of  the  proceedings  the  parties 
went  to  the  Jury  on  the  issue  joined  on  the 
defendant's  general  plea  of  non  assumpsit, 
and  at  the  conclusion  of  plaintiff's  evidence, 
the  court  on  motion  of  defendant  struck  ont 
all  of  plaintiff's  evidence  and  directed  the 
Jury  to  find  a  verdict  for  defendant,  which 
was  done.  The  plaintiff  then  moved  the 
court  to  set  aside  the  verdict  and  grant  it 
a  new  trial,  on  the  ground  that  the  court 
had  misdirected  the  Jnry,  which  motion  the 
court  took  time  to  consider. 

On  a  subsequent  day,  but  before  the  court 
had  acted  on  the  motion  to  set  aside  the  ver- 
dict, plaintiff  brought  into  court  its  written 
surrender  of  said  lease  together  with  an  af- 
fidavit showing  payment  to  defendant  by 
plaintiff  of  the  sum  of  one  dollar  as  the  con- 
sideration for  the  surrender  of  said  lease, 
and  thereupon  renewed  its  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  the 
following  grounds  being  assigned:  First, 
that   the   evidence   was   sufficient   to  show 
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plaintiff's  right  to  recover  in  the  action; 
Second,  that  the  lease  at  the  institution  of 
this  suit  was  without  value,  and  that  plain- 
tiff received  nothing  in  the  form  of  money 
or  property  from  defendant  prior  to  the  in- 
stitution of  his  suit,  wherefore  a  surrender 
thereof  was  not  a  condition  precedent  to  his 
right  of  action;  Third,  that  the  institu- 
tion of  the  suit,  per  se,  operated  as  a  rescis- 
sion of  the  lease,  no  formal  notice  of  w^hich 
was  necessary  in  order  to  maintain  the  suit; 
Fourth,  that  the  surrender  of  the  lease  and 
payment  of  one  dollar  by  the  plaintiff  to  the 
defendant  as  a  consideration  for  the  surren- 
der, after  verdict.  In  a  case  of  this  kind  sat- 
isfies all  the  requirements  of  the  law ;  Fifth, 
because  the  court  erred  in  not  permitting 
the  witness  Gates  to  show  that  he  had  ex- 
amined the  title  and  found  that  the  lessors 
had  no  title  to  the  premises  described  in  the 
lease,  whereupon  plaintiff  ceased  and  refus- 
ed to  pay  further  rental;  Sixth,  because  of 
the  exclusion  of  certain  oral  evidence  as 
shown  by  the  record  of  the  official  stenogra- 
pher who  took  the  testimony  in  the  case; 
Seventh,  on  the  further  ground  that  it  would 
be  unjust  and  inequitable  not  to  set  aside  the 
verdict  and  award  plaintiff  a  new  trial,  after 
its  surrender  of  said  lease,  which  would 
operate  as  a  great  hardship.  In  that  the 
plaintiff  might  be  precluded  and  barred  from 
maintaining  another  action  to  recover  back 
the  rentals  sued  for  in  this  action,  should 
the  court  decline  to  award  a  new  trial. 

This  motion  was  overruled,  and  the  Judg- 
ment now  under  review  was  that  the  plain- 
tiff take  nothing  by  its  declaration  and  that 
defendant  go  hence  w^lthout  day,  and  that 
plaintiff  do  pay  him  his  costs  about  his  de- 
fense In  this  behalf  expended.  And  plaintiff 
took  exceptions  thereto,  and  on  its  request 
the  court  certified  the  evidence  and  Its  rul- 
ings on  the  trial  as  a  part  of  the  record. 

On  this  hearing  an  additional  ground  is  as- 
signed for  setting  aside  the  verdict  and  as 
shewing  error  on  the  Judgment,  namely,  that 
as  defendant  in  the  counter  affidavit  admit- 
ted liability  to  plaintiff  on  the  demands  stat- 
ed in  the  declaration,  of  $208.51,  the  court 
should  at  the  least  have  directed  a  verdict 
or  entered  up  Judgment  for  plaintiff  for  that 
sum.  We  observe,  however,  that  plaintiff 
did  not  elect  on  the  filing  of  said  affidavit, 
or  before  or  after  verdict,  to  take  Judgment 
for  the  amount  so  admitted  or  move  the  court 
for  Judgment  therefor,  and  we  must  assume 
it  had  some  reason  therefor  not  clearly  ap- 
parent from  the  record. 

[1]  The  special  count  of  the  declaration 
alleges  want  of  any  right  or  title  in  the  les- 
sors at  the  time  of  the  lease,  or  prior  or  sub- 
sequent thereto,  in  the  tract  of  288  acres  or 
any  part  thereof,  or  to  the  oil  or  gas  there- 
under, or  under  any  part  thereof,  and  avers 
the  non  existence  of  any  such  tract  so  far 
us  any  right  or  title  thereto  of  the  defend- 


ants is  concerned,  and  also  avers  the  inabil- 
ity of  the  lessors  or  either  of  them  at  any 
time  to  deliver  possession  of  said  tract  to 
plaintiff  for  the  purposes  of  said  lease,  where- 
fore they  rendered  no  consideration  for  the 
rentals  paid  to  and  received  by  them  from 
plaintiff. 

These  averments  show  clearly  that  the 
basis  of  recovery  laid  and  relied  on  in  the 
pleadings  was  want  of  any  title  In  the  lesr 
sors  and  total  failure  of  consideration  for 
the  rentals  paid  and  sought  to  be  recovered. 
It  is  conceded  that  to  warrant  recovery  in 
such  cases,  for  money  had  and  received,  there 
must  have  been  total  failure  of  consideration, 
or  after  eviction  by  a  third  person,  for  mesne 
profits  for  the  period  for  which  rents  have 
been  paid.  Gaffney  v.  Stowers,  73  W.  Va. 
420,  424,  80  S.  E.  501,  and  authorities  there 
cited ;  1  Chitty  on  Pleading  (11th  Amer.  Ed.) 
355. 

[2]  Plaintiff's  evidence  on  the  trial  did  not 
show  entire  lack  of  title  in  the  lessors  to  any 
land  or  oil  right  within  the  boundaries  de- 
scribed in  the  lease.  On  the  contrary  the 
evidence  showed  title  by  reservation  In  a 
deed  from  defendant  and  his  wife  to  one  W. 
E.  Donlan,  dated  September  29,  1898,  for  a 
tract  of  67  acres,  of  an  undivided  half  of  all 
the  oil  under  the  land  thereby  conveyed,  and 
which  land  plaintiff's  evidence  locates  with- 
in the  boundaries  described  in  the  lease. 
There  was  no  evidence  of  eviction  or  ijosses- 
sion  by  paramount  title  by  a  third  person 
amounting  to  eviction  of  plaintiff  from  the 
67  acres.  So  that  unless  according  to  the 
contentions  of  plaintiff's  counsel  the  lease 
conferred  upon  the  lessee  no  right  and  title 
to  the  oil  so  reserved  in  said  deed,  it  cannot 
be  said  that  there  was  total  failure  of  consid- 
eration for  the  monies  paid  and  sought  to  be 
recovered. 

[3-B]  Certainly  the  lease  was  valid  and 
binding  between  the  parties  and  operated  to 
transfer  to  the  lessee  all  the  rights  of  a  co- 
tenant  to  enter  in  conjunction  with  all  the 
other  co-tenants  of  the  oil,  If  not  of  the  gas, 
and  drill  and  produce  oil.  Freeman  v.  Eg- 
nor,  72  W.  Va.  830,  79  S.  E.  824.  There 
is  no  evidence  that  this  right  was  of  such  a 
small  or  trifling  value  as  to  amount  to  no 
consideration  for  the  rentals  paid,  and  we 
take  Judicial  notice  that  such  a  right  even  in 
so  small  a  tract  as  67  acres  is  often  worth 
thousands  of  dollars,  sufficient  to  warrant 
payment  of  the  rents  required  to  keep  the 
lea.se  In  full  force. 

However,  a  very  elaborate  and  Ingenuous 
argument  Is  presented  by  learned  counsel 
for  plaintiff  In  support  of  the  proposition 
that  there  was  total  failure  of  consideration 
shown.  They  take  the  position  that  as  the 
main  object  of  the  lease  was  operation,  and 
It  undertook  to  grant,  demise,  lease  and  let 
to  the  lessee  said  288  acres  for  the  sole  and 
only  purpose  of  mining  and  operating  for 
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oil  and  gas,  there  was  an  Implied  covenant 
of  good  title  and  for  peaceable  and  quiet 
enjoyment,  and  a  mere  co-tenant  of  the  oil, 
not  of  the  gas,  under  the  67  acres,  could  not 
enter  and  operate  unrestrained  and  unhin- 
dered by  others  with  rights  as  co-tenants, 
wherefore  there  was  total  failure  of  con- 
sideration for  the  thing  which  the  lease  un- 
dertools  to  grant  This  upon  the  principles 
enunciated  In  Hall  v.  Vernon,  47  W.  Va. 
300,  301,  34  S.  E.  764,  81  Am.  St.  Rep.  791. 
But  if  it  be  true  that  the  lease  did  confer 
on  the  lessee  a  valuable  right  as  co-tenant 
in  the  oil  under  the  67  acres,  the  argument 
Is  of  course  wanting  of  a  sufficient  prop 
to  support  it.  And  it  seems  to  us  it  is  fully 
met  by  the  reasoning  of  judge  PoCPenbarger 
In  Gaffney  v.  Stowers*  supra,  73  W.  Va.  at 
page  425,  80  S.  E.  at  page  503,  where  he 
says  in  reply  to  a  similar  argument  based 
on  the  defects  of  title  Involved  in  that  case: 

"Clearly,  therefore,  having  this  right  from  the 
lessor,  they  were  in  a  position  to  deal  on  ad- 
vantageous terms  with  any  adverse  claim  set 
up  under  the  exception,  and  could  no  doubt  have 
acquired  it  on  much  more  favorable  terms  than 
^'ould  otherwise  have  been  available.  They  did 
not  contemplate  immediate  possession  under  the 
lease.  Like  all  other  oil  and  gas  leases,  it  was 
taken  for  purposes  more  or  less  speculative,  and 
for  these  purposes  the  lessees  had  the  benefit 
of  it.  So  clearly  there  was  not  an  entire  fail- 
ure of  consideration  and  recovery  cannot  be 
had  otherwise  than  upon  a  special  count." 

But  should  there  have  been  a  recovery  un- 
der the  pleadings  for  partial  failure  of  con- 
sideration? In  the  Gaff ney-S towers  Case, 
supra,  the  special  count  was  regarded  suf- 
ficient as  one  for  the  breach  of  covenant, 
and  for  partial  failure  of  consideration.  But 
we  have  no  count  in  this  case  other  than  for 
total  failure  of  consideration,  and  no  evi- 
dence in  the  case  Justifying  recovery  on  any 
other  theory.  For  anything  that  appears  In 
the  record  plaintiff  may  have  had  knowl- 
edge from  the  beginning  of  the  defect  of 
title  or  want  of  title  of  the  defendant  to  the 
land  covered  by  the  lease  and  yet  have  been 
willing  on  account  of  such  rights  as  it  con- 
ferred to  the  oil  and  gas  under  the  67  acres, 


to  retain  the  lease,  and  pay  the  rentals.  If 
so  he  could  not  retain  the  lease  and  recover 
the  rentals  paid,  for  as  said  in  the  case  last 
cited  volmitary  pa^'ment  of  money  with 
knowledge  of  all  the  facts  is  never  recover- 
able. 

The  next  inquiry  Is,  was  the  plaintiff, 
after  verdict,  on  showing  payment  of  the 
one  dollar  and  surrender  of  the  lease,  en- 
titled t»  a  new  trial?  We  thhik  not  At  the 
time  the  suit  was  brought  the  lease  was  in 
full  force.  It  had  not  been  surrendered  or 
terminated  according  to  its  provisions,  and 
besides,  its  surrender  by  Its  provisions  would 
only  operate  to  excuse  payments  and  liabil- 
ities thereafter  to  accrue,  not  past  liabil- 
ities thereunder.  At  the  time  the  suit  was 
brought  the  lease  had  been  In  force  nearly 
three  and  a  half  years,  and  when  It  was  offer- 
ed for  surrender  and  cancellation,  on  April 
7,  1917,  It  had  been  in  force  over  seven 
years.  Having  had  the  benefits  of  the  lease, 
such  as  were  conferred,  for  all  these  years, 
rents  paid  could  not  be  recovered  back  on  the 
theory  of  a  total  failure  of  consideration. 
And  the  basis  of  plaintiff's  right  of  recovery 
Is  not  strenghtened  upon  the  theory  of  a  re- 
scission. 

[6]  Lastly  to  be  answered  Is  the  question 
of  the  alleged  right  of  plaintiff  to  judgment 
for  the  sum  of  $205.51,  acknowledged  In 
the  counter  affidavit  of  the  defendant  Ac- 
cording to  section  46,  chapter  125  (sec.  4800), 
of  the  Code,  plaintiff  had  the  right  on  the 
filing  of  that  affidavit  to  take  judgment  for 
that  amount  and  go  to  trial  for  the  residue 
of  Its  clahn,  but  it  did  not  so  elect  and  as 
said  before.  It  did  not  move  for  judgment  for 
that  amount  at  any  time,  perhaps  for  the 
reason  that  the  evidence  did  not  justify  re- 
covery on  any  issue  presented  by  the  plead- 
ings, and  plaintiff  did  not  wish  to  accept 
a  judgment  which  might  thereafter  prejudice 
its  rights  in  a  new  suit  predicated  on  a  dif- 
ferent theory  or  cause  of  action. 

For  the  foregoing  reasons  we  find  no  error 
In  the  judgment  for  which  It  ought  to  be  re- 
versed, and  our  conclusion  is  that  It  ought 
to  be 
.    Affirmed. 
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(No.  3617.) 

(Supreme  Ck>Tirt  of  Appeals  of  West  Virginia. 

Feb.  4,  1919.     Rehearing  Denied 

March  26,  1919.) 

(Syllahus  hy  the  Court.) 

1.  Witnesses    ^=>164— CJompetenct— Tbans- 
AcnoN  WITH  Deceased  Oftioeb  of  Cobpo- 

SATION. 

A  party  to  a  contract  is  competent  to  tes- 
tify in  his  own  behalf  against  a  corporation  in 
relation  to  a  personal  transaction  between  him- 
self and  a  deceased  officer  of  such  corporation. 

2.  Fobcible  Entby  and  Detaineb  ^=s»12(1>— 
Equitable  Defenses. 

The  same  equitable  defenses  are  available  to 
a  defendant  in  unlawful  entry  and  detainer  as 
are  available  under  the  provisions  of  the  stat- 
ute in  an  action  of  ejectment. 

8.  Foboible  Entbt  anix  Detaineb  ^=s>12(2>— 
Dbfenses— Vebbal  Conisact  or  Lease. 
In  a  suit  for  unlawful  «ntry  and  detainer 
of  real  estate,  a  verbal  contract  of  lease  pur- 
porting to  create  a  life  tenancy  cannot  be  set 
up  by  the  defendant  to  defeat  the  action,  even 
though  it  is  shown  that  the  consideration  has 
been  fully  paid,  and  the  defendant  put  in  pos- 
session thereunder.  Such  a  contract  is  cogniza- 
ble only  in  equity. 

Error  to  Olrcait  Oourt,  McDowell  County. 

Action  of  unlawful  entry  and  detainer  by 
the  Keystone  Ooal  &  Coke  Company  against 
J.  R.  Hall.  From  a  verdict  and  judgment  for 
plaintiff,  on  appeal  to  the  circuit  court,  de- 
fendant brings  error.    Affirmed. 

Strother,  Taylor  &  Taylor,  of  Welch,  for 
plaintiff  in  error. 

Anderson,  Strother,  Hughes  &  Curd,  of 
Welch,  for  defendant  in  error. 

RITZ,  J.  The  plaintiff  instituted  before  a 
justice  of  the  peace  an  action  of  unlawful 
entry  and  detainer  to  recover  possession  of 
the  dwelling  house  occupied  by  the  defendant 
and  his  family,  situate  on  its  property.  The 
defendant,  until  a  short  time  prior  to  the 
Institution  of  the  suit,  was  an  employ^  of  the. 
plaintiff,  and  while  such  employ^  occupied 
one  of  the  hoiises  owned  by  it  as  part  of  its 
mining  plant  Shortly  before  the  institution 
of  the  suit  the  defendant  was  dismissed  from 
plaintifTs  services,  and  demand  made  upon 
him  to  vacate  the  house.  This  he  refused  to 
do,  and  this  suit  was  instituted  before  a  jus- 
tice of  the  peace,  resulting,  on  appeal  to  the 
circuit  court,  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff. 

[1]  The  defense  set  up  is  that  the  defend- 
ant's wife  holds  the  premises  under  a  verbal 
contract  with  the  plaintiff,  made  in  the  year 
1906,  by  whldi  it  agreed  to  permit  her  to 
occupy  the  dwelling  house  so  long  as  she 


lived,  in  consideration  of  the  settlement  of 
a  suit  instituted  by  her  to  recover  damage 
for  the  alleged  wrongful  death  of  her  husband 
in  the  mines  of  the  plaintiff.  This  defense 
was  rejected  by  the  court  below  upon  the 
ground,  as  Indicated  by  the  record,  that  the 
defendant's  wife  was  an  incompetent  witness 
to  testify  to  the  contract  or  agreement  she 
had  with  the  plaintiff  company,  because  of 
the  fact  that  the  officer  with  whom  it  was 
made  is  now  dead.  It  does  not  clearly  appear 
that  this  is  the  ground  upon  which  the  lower 
court  based  his  ruling,  and  this  contention  is 
not  made  by  plaintiff's  counsel  in  this  court. 
Of  course,  the  fact  that  the  plalntUTs  agent, 
or  officer,  with  whom  the  alleged  contract  was 
made  is  dead  would  not,  under  the  provisions 
of  section  23  of  chapter  130  of  the  Ckxle  (sec. 
4879),  make  the  defendant's  wife  an  incom- 
petent witness.  There  Is  no  inhibition 
against  such  testimony  where  the  transaction 
is  had  with  a  deceased  agent  Board  of  Edu- 
cation ▼.  Harvey,  70  W.  Va.  480,  74  S.  E.  507; 
Hains  y.  RiOlway  Co.,  75  W.  Va.  613,  84  S.  E. 
928. 

The  plaintiff,  however,  does  insist  that  the 
defense  relied  upon  cannot  avail  for  the  fol- 
lowing reasons:  First.  The  evidence  of  Mrs. 
Hall  offered  to  show  the  contract  does  not 
establish  the  same.  Second.  It  does  not  ap- 
pear that  the  agent  with  whom  the  contract 
purported  to  have  been  made  had  any  au- 
thority to  make  the  same.  Third.  The  al- 
leged contract,  not  being  in  writing,  is  inval- 
id under  the  statute  of  frauds. 

[2, 8]  The  facts  upon  which  the  defendant 
relies  to  defeat  recovery  are  substantiany 
that  in  the  year  1906  his  wife  was  then  the 
wife  of  a  man  by  the  name  of  Meadows,  who 
was  an  employ^  of  the  plaintiff.  Meadows 
was  killed  while  at  work  in  the  mines  of  the 
plaintiff,  and,  contending  that  his  death  was 
caused  by  plaintifTs  wrongful  act  his  ad- 
ministratrix, who  was  his  widow  and  the 
wife  of  the  defendant  In  this  case,  institut- 
ed a  suit  to  recover  damages.  While  this 
suit  was  pending,  the  superintendent  or  man- 
ager of  the  plaintiff  approached  Meadows' 
widow,  and,  after  a  conversation,  he  agreed 
with  her  that  she  should  have  the  right  to 
occupy  the  house  in  which  she  was  then  liv- 
ing, and  in  which  Meadows  had  been  living 
before  his  death,  as  long  as  she  liked:  that 
she  should  treat  it  as  her  own,  without  any 
obligation  to  the  plaintiff  company,  in  con- 
sideration that  she  dismiss  the  suit  for  dam- 
ages claimed  because  of  the  death  of  her 
husband;  that  pursuant  to  this  arrangement 
she  did  dismiss  the  suit  and  the  plaintiff 
company  never  after  that  time  (diarged  her 
any  rent,  or  attempted  to  collect  any  rent  for 
this  house  until  the  year  1916, 10  years  there- 
after; that  about  2  years  after  the  death  of 
her  first  husband  she  intermarried  with  the 
defendant  in  this  case;  that  he,  before  his 
marriage,  in  a  conversation  with  the  superln- 
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tendent  of  the  plaintiff  cornxmny,  informed 
said  supcfrintendent  that  he  and  Mrs.  Mead- 
ows were  about  to  be  married,  and  inquired 
If  it  would  make  any  difference  as  to  her 
rights  in  the  house  which  she  occupied,  and 
was  informed  that  it  would  not  From  this 
the  defendant  contends  that  his  wife  is  a 
life  tenant  in  the  property,  and  that  the 
plaintiff  cannot  maintain  this  suit. 

Before  determining  whether  or  not  the  tes- 
timony proves  the  contract  relied  upon  by  the 
defendant,  or  whether  the  agent  making  the 
contract  had  authority,  or  whether  the  stat- 
ute of  frauds  bars  it,  or  the  nature  of  the 
right  granted  thereunder,  assuming  it  was 
made,  we  must  determine  whether  it  is  such 
A  defense  as  can  be  made  in  this  action,  giv- 
ing to  it  all  the  force  for  which  the  plaintiff 
contends.  Defendant  contends,  of  course, 
that  the  proof  establishes  the  contract,  that 
his  wife  paid  all  of  the  consideration  for 
the  tenancy  and  that  she  was  placed  in  pos- 
session of  the  premises,  and  has  been  there 
ever  since,  and  that,  notwithstanding  it  was 
not  in  writing  this  full  performance  takes  it 
without  the  statute  of  frauds.  But  can  such 
a  contract  be  set  up  in  defense  of  an  action 
for  unlawful  entry  and  detainer?  There  is 
no  doubt  that  the  defendant's  wife  would  be 
entitled  to  relief  in  equity  if  the  contract  is 
properly  interpreted  by  her,  and  the  agent 
making  the  same  had  authority,  or,  if  without 
authority,  his  action  was  subsequently  rati- 
fied, either  by  acquiescence  or  by  some  af- 
firmative act  on  the  part  of  the  company. 
But,  unless  this  is  such  a  defense  as  can  be 
made  in  this  suit,  it  would  be  manifestly  im- 
proper for  us  to  construe  the  evidence  offer- 
ed to  support  the  contract,  or  to  determine 
its  legal  effect  in  advance  of  these  questions 
being  raised  in  a  court  having  jurisdiction 
to  authoritatively  determine  them.  In  an 
action  of  ejectment,  under  sections  20  and 
21  of  chapter  90  of  the  Code  (sees.  4088, 
4089),  certain  equitable  defenses  are  allow- 
ed to  be  made;  that  is,  a  defendant  will 
be  allowed  to  set  up  and  rely  upon  a  written 
contract  of  purchase,  even  though  It  has  not 
been  carried  into  deed.  But  these  sections 
have  been  interpreted,  not  only  by  this  court, 
but  similar  statutory  provisions  have  been 
construed  by  the  courts  of  Virginia,  to  ex- 
clude the  right  of  a  defendant  to  set  up  a 


purely  equitable  right  not  dependent  upon  a 
written  contract,  in  defense  of  an  action  of 
ejectment  Garrett  v.  Oil  Co.,  66  W.  Va.  587, 
66  S.  E.  741;  Davis  v.  Teays,  3  Grat.  (Va.) 
283;  Suttle  v.  Railroad  Co.,  76  Va.  284;  Hur- 
ley V.  CJharles,  110  Va.  27,  65  S.  B.  468. 

It  is  quite  clear  from  these  authorities  that 
in  an  action  of  ejectment  such  a  contract  as 
is  relied  upon  to  defeat  this  action  would  not 
avail.  While  the  statute  does  not  in  express 
terms  give  to  a  defendant  the  right  to  set  up 
an  executory  contract  for  the  purchase  of 
real  estate  as  a  defense  in  an  action  of  un- 
lawful entry  and  detainer,  it  has  been  held, 
that,  where  he  has  such  a  contract  as  would 
be  a  defense  under  the  statute  in  an  action  of 
ejectment,  he  could  rely  thereon  in  an  action 
of  unlawful  entry  and  detainer  for  the  prem- 
ises. Dobson  V.  Culpepper,  23  Grat.  (Va.) 
352;  Williamson  v.  Paxton,  18  Grat.  (Va.) 
475;  Locke  v.  Frasher's  Adm'r,  79  Va.  409; 
Brumbaugh  v.  Sterrlnger,  48  W.  Va.  121, 
35  S.  E.  854.  But  in  the  case  last  above  cited 
it  is  distinctly  held  that,  to  be  available  as  a 
defense  in  an  action  of  unlawful  entry  and 
detainer,  such  an  executory  contract  must  be 
in  writing;  it  must  be  such  a  contract  as  the 
law  recognizes,  and  not  one  which  arises  be* 
cause  of  the  application  of  equitable  princi- 
ples to  a  status  in  which  the  parties  have 
placed  themselves.  The  statute  permitting 
this  equitable  defense  goes  no  further  than 
to  permit  a  defense  at  law  under  an  execu- 
tory contract  in  writing.  Without  the  aid  of 
this  statute  it  would  take  legal  title  to  make 
a  valid  defense,  and  the  courts  will  not  per- 
mit the  defense  relied  upon  here  to  be  effec- 
tive, unless  it  comes  within  the  purview  of 
the  statute  permitting  it 

The  conclusion  Is  that  the  defense  set  up 
and  relied  upon  in  this  case  is  not  available 
at  law.  Whether  or  not  it  can  be  made  ef- 
fective in  a  suit  in  equity  will  depend  upon 
the  interpretation  of  the  contract,  its  extent, 
the  authority  of  the  agent  making  it,  and  the 
application  of  the  statute  of  frauds  thereto. 
Having  reached  the  conclusion  that  this  de- 
fense, however  substantial,  is  not  available 
in  this  suit,  and  that  the  contract  set  up  and 
relied  upon  by  the  defendant  is  one  cognizable 
only  in  a  court  of  equity,  we  conclude  that 
the  action  of  the  circuit  court  In  directing  a 
verdict  for  the  plaintiff  must  be  affirmed. 
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BUSEMAN  T.  BUSEMAN  et  aL     (No.  3345.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  26, 1910.    Rehearing  Denied  March  26, 

1019.) 

(SyllahuM  hy  the  Court,) 

1.  Parent    and    Child    ^=:»2(2)  —  Father's 
Right  to  Custody  and  Control. 

The  father,  if  living,  is  the  natural  guardian 
of  his  infant  children,  and«  if  not  incapacitated 
or  unfit,  is  entitled  to  their  custody,  care,  and 
control  in  preference  to  the  mother. 

2.  Divorce  ^=5>29d— Custody  of  Children- 
Discretion  OF  Court. 

The  discretion  given  by  section  11  of  chap- 
ter 64  of  Code  1913  (sec.  3646),  upon  decreeing 
a  divorce,  or  where  the  parties  are  living  sep- 
arate and  apart,  to  determine  with  which  of 
the  parents  their  infant  children  shall  remain, 
and  to  provide  for  their  care,  custody,  and  main- 
tenance, should  be  exercised  with  due  regard  to 
the  natural  and  legal  rights  of  the  parents, 
where  nothing  has  intervened  justifying  denial 
of  such  parental  rights. 

3.  Divorce  ®==>20S(2)— Custody  of  Children 
—Circumstances. 

When  in  a  suit  for  divorce  the  mother  is 
decreed  to  have  deserted  and  abandoned  her 
husband  without  just  cause,  and  has  thereby 
broken  up  their  home,  and  a  decree  of  separa- 
tion is  pronounced  against  her,  unless  the  father 
has  relinquished  his  rights  to  another  or  is 
financially  or  physically  unable  or  morally  un- 
fit for  the  trust,  the  care,  custody,  and  mainte- 
nance of  his  infant  children  should  be  com- 
mitted to  him  as  their  natural  guardian. 

4.  Divorce  ^=>297— Custody  of  Children- 
Agreement  BY  Father. 

Where,  pending  a  suit  by  husband  against 
wife  for  divorce,  he  makes  a  contract  with  her 
for  the  care,  custody,  and  maintenance  of  their 
infant  child  by  a  stranger,  and  thereafter  con- 
sents to  interlocutory  "orders  so  disposing  of  the 
infant,  the  court  on  final  decree  may,  unless  the 
interests  of  the  child  require  a  different  dis- 
position, respect  such  contract  and  continue  the 
custody  and  maintenance  of  the  child  in  accord- 
ance therewith. 

5.  Divorce  ^=»3D3(1)— Custody  of  Children 
—Disposition. 

And,  having  so  disposed  of  the  infant,  the 
court  will  not  afterwards,  except  upon  new  facts 
and  conditions  shown,  exercise  its  authority  and 
jurisdiction  to  change  the  custody  of  the  child. 

Appeal  from  Circuit  Court,  Monongalia 
County. 

Suit  for  divorce  by  George  T.  Buseman 
against  Bessie  P.  Buseman  and  others. 
Decree  of  divorce  and  separation  depriving 
plaintiff  of  care  of  his  infant  child,  and  he 
appeals.    Affirmed. 

C.  William  Cramer,  of  Morgantown,  for 
appellant. 

Cox  &  Baker,  of  Morgantown,  for  appel- 
lees. 


MILLER,  P.  Upon  a  bill  by  bnsband 
against  wife,  filed  July  IS,  1913,  for  a  di- 
vorce a  mensa  and  for  the  custody  of  their  in- 
fant daughter,  based  on  the  alleged  desertion 
of  plahitiff  by  defendant,  the  decree  appealed 
from,  pronounced  February  23,  1916,  found 
that  defendant  had  deserted  plainHfiT  in 
Monongalia  County,  on  April  22,  1912,  and  it 
was  thereby  adjudged  and  decreed  that  the 
plaintiff  be  granted  a  divorce  from  bed  and 
board  from  defendant,  and  that  they  be 
perpetually  separated  and  protected  in  their 
persons  and  property  and  that  the  custody, 
care,  control,  education,  and  training  of  their 
infant  daughter,  Nellie  Elizabeth  Baseman, 
be  and  remain  with  and  that  she  be  thereby 
committed  to  George  Scfaaefer  and  Belle 
Schaefer,  his  wife,  so  long  as  the  court 
should  have  the  right  to  direct  such  custody, 
care,  control,  education,  and  training  In  all 
respects  In  accordance  with  the  terms,  con- 
ditions and  provisions  of  the  decree  entered 
in  the  cause  on  March  26,  1914.  There  Is 
no  complaint  of  the  decree  of  divorce  and 
separation;  the  appeal  Is  limited  to  that 
part  of  the  decree  which  deprives  plaintiff 
of  the  custody  of  his  infant  child  and  com- 
mits her  to  the  custody  and  care  of  the 
Schaefers,  in  no  way  related  by  blood,  but 
utter  strangers  to  the  parents  of  the  child. 

The  pleadings  and  proof  show  wilful  de- 
sertion of  plaintiff  by  defendant,  and  we 
think  the  decree  of  separation  prayed  for 
must  be  interpreted  as  a  finding  of  the  es- 
sential facts  of  such  wilful  desertion  or 
abandonment,  without  Justifiable  cause.  At 
the  time  of  her  desertion  defendant  left  the 
state  and  went  to  Cleveland,  Ohio,  taking 
her  child  with  her,  where  she  placed  It  In 
Jones  Home  for  Friendless  Children,  located 
in  that  city,  and  she  obtained  emplojrment 
as  a  manicurist  in  a  barber  shop  there ;  and 
out  of  her  earnings  she  says  she  contributed 
to  that  institution  one  dollar  per  week  for 
the  care  and  expenses  of  keeping  the  child. 
She  remained  in  Cleveland  with  the  child 
thus  situated  until  July  11,  1913,  when  she 
and  plaintiff  entered  into  a  written  agree- 
ment whereby  a  divorce  suit  which  she  had 
brought  In  Cuyahoga  County,  Ohio,  was  to  be 
dismissed  by  the  court,  and  whereby  it  was 
also  agreed  that  the  daughter  was  to  be 
taken  from  the  children's  home  and  placed 
by  them  in  the  care  and  custody  of  said 
Schaefers  In  Morgantown,  West  Virginia, 
who  the  agreement  recites  had  agreed  to 
maintain  her  and  bring  her  up  carefully  In 
their  own  family;  but  the  contract  further 
provided  that  such  custody  and  control  of 
the  child  should  continue  only  until  the  par- 
ties thereto  should  mutually  agree  otherwise 
or  a  different  provision  should  be  made  by 
some  court  of  competent  jurisdiction  on  the 
application  of  either  party,  In  which  case  it 
was  stipulated  that  said  agreement  should 
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not  be  held  as  prejudicing  the  right  of  either  [ 
party  to  have  the  custody  of  said  Infant; 
and  another  provision  thereof  was  Chat 
plaintiff  would  pay  said  Schaefers  for  the 
board  and  care  of  the  child  not  exceeding 
three  dollars  per  week,  and  in  addition  fur- 
nish her  such  medical  attendance  and  care 
as  might  be  necessary,  and  eadi  party  was 
to  have  the  right  and  privilege  of  visiting 
the  child  at  all  reasonable  times,  satisfactory 
to  said  Schaefers. 

Pursuant  to  this  agreement,  both  parties 
accompanying  her,  the  child  was  brought  to 
Morgantown  and  placed  by  them  In  the  cus- 
tody of  Mr.  and  Mrs.  Schaefer,  where  she 
remained  but  a  few  days  before  the  institu- 
tion of  this  suit  by  plaintiff  on  July  18,  1913, 
and  at  which  time  upon  the  presentation  of 
his  bill  an  injunction  was  awarded  him  re- 
straining and  inhibiting  the  defendant,  until 
the  further  order  of  the  court  from  inter- 
fering with  him  In  the  care,  custody,  con- 
trol and  education  of  said  child,  which  was 
by  said  order  also  awarded  him  until  the 
further  order  of  the  court. 

Subsequently,  on  October  25,  1913,  upon 
bill  and  exhibits  and  the  separate  answer 
of  the  defendant  Mrs.  Buseman  and  upon 
her  motion,  and  with  the  consent  of  plain- 
tiff, another  interlocutory  order  was  made 
in  the  cause  whereby  and  so  long  as  the  court 
should  have  the  right  to  control  the  same 
the  custody,  care,  education  and  training 
of  said  infant  was  delegated  to  A.  Ed. 
Lough  and  Jane  B.  Lough,  his  wife,  and  it 
was  further  ordered  that  said  child  should 
not  be  allowed  to  be  or  remain  at  the  sep- 
arate home  of  either  of  the  parents^  or  at 
the  place  where  either  of  them  should  make 
his  or  her  home  while  she  should  remain 
in  the  care  and  custody  of  said  Loughs,  the 
costs  of  her  maintenance  and  support  to  be 
borne  and  paid  by  plaintiff  as  the  court 
might  from  time  to  time  order,  and  for  a 
breach  of  said  order  he  was  to  be  punishable 
as  for  a  contempt  of  the  court,  and  there  was 
also  a  provision  in  the  decree  for  visiting 
the  child  by  both  parents,  and  there  were 
other  provisions  thereof  not  Important  ip 
the  disposition  of  the  cause. 

On  March  26,  1914,  upon  the  petition  of 
said  Loughs,  they  were  relieved  of  their  trust 
and  so  long  as  the  right  of  the  court  to 
control  the  same  continued,  the  custody,  care, 
control,  education  and  training  of  said  child 
was  thereby  again  committed  to  said  Schaef- 
ers, with  similar  provisions  also  to  those 
contained  in  prior  decrees,  but  with  more 
stringent  terms  and  with  greater  detail 
in  barring  her  from  the  separate  homes  of 
her  parents,  in  relation  to  parental  visits, 
etc.,  and  with  provisions  also  respecting  the 
duty  and  obligation  of  plaintiff  to  bear  and 
pay  the  expenses  of  her  care  and  keeping  as 
&for"said.  The  defendant  consented  to  this 
order,  but  plaintiff  being  present  did  not  con- 


sent thereto.  It  was  this  order  to  which  the 
flnal  decree  appealed  from  referred  as  more 
particularly  defining  in  all  respects  the 
terms,  conditions  and  provisions  respecting 
the  custody,  care,  control,  education  and 
training  of  said  infant. 

[1]  That  the  father,  if  Uvhig,  and  if  he  be 
dead,  the  mother,  if  not  incapacitated  or  un- 
fit, is  the  natural  guardian  of  their  infant 
children,  and  entitled  to  their  custody,  care, 
and  control,  is  well  settled  law  in  this  state, 
if  not  in  most  of  the  states  of  the  Union.  It 
was  so  at  common  law,  and  while  the  rigor 
of  the  ancient  rule  has  been  somewhat  re- 
laxed, and  modified  by  statute,  as  well  as  by 
Judicial' decisions,  depending  on  the  interest 
of  the  child  or  children,  the  rule  nevertheless 
prevails,  and  is  to  be  applied  unless,  for  good 
cause  shown  in  e&dh  particular  case  a  dif- 
ferent provision  should  be  made.  Our  de- 
cisions from  the  beginning  so  holding,  and 
controlling  the  disposition  of  the  case  at  bar, 
are;  Rust  v.  Vanvacter,  9  W.  Va.  600; 
State  V.  Reuff,  29  W.  Va.  751,  2  S.  E.  801, 
6  Am.  St.  Rep.  676;  Green  v.  Campbell,  35 
W.  Va.  698,  14  S.  B.  212,  29  Am.  St.  Rep.  843 ; 
Cunningham  v.  Barnes,  37  W.  Va.  746,  17  a 
E.  308,  38  Am.  St.  Rep.  57 ;  Cariens  v.  Car- 
iens,  50  W.  Va.  113,  40  S,  E.  335,  55  L.  R.  A. 
930 ;  Dawson  v.  Dawson,  57  W.  Va.  520,  50  S. 
E.  613,  110  Am.  St  Rep.  800. 

[2]  Our  statute,  section  11,  c.  64  of  the  Code 
(sec.  3646),  relating  to  divorce,  provides, 
among  other  things,  that  upon  decreeing  a  di- 
vorce, whether  from  the  bonds  of  matrimony 
or  from  bed  and  board,  the  court  may  make 
such  further  decree  as  it  shall  deem  expe- 
dient, concerning  the  estate  and  maintenance 
of  the  parties,  or  either  of  them,  and  the  care, 
custody  and  maintenance  of  the  minor  chil- 
dren, and  may  determine  ivith  which  of  the 
parents  the  diildren,  or  any  of  them,  may 
remain;  and  also  may  from  time  to 
time  afterwards,  upon  the  petition  of  either 
of  the  parties,  revise  or  alter  such  decree 
concerning  the  care,  custody,  and  mainte- 
nance of  the  children,  and  make  a  new  decree 
concerning  the  same  as  the  circumstances  of 
the  parents  and  the  benefit  of  the  children 
may  require;  and  whether  divorce  be  grant- 
ed or  not,  if  the  parties  be  living  separate 
and  apart  from  each  other,  the  court  Is  given 
power  thereby  to  make  such  order  or  decree 
concerning  the  care,  custody  and  mainte- 
nance of  the  children  or  either  or  any  of  them, 
and  may  determine  with  which  of  the  par- 
ents  the  children,  or  either  or  any  of  them 
may  remain,  as  to  the  court  may  seem  prop- 
er and  the  benefit  of  the  child  or  children 
may  require. 

[3-5]  The  discretion  thus  conferred  upon 
the  court  by  statute  must  of  course  be  ex- 
ercised with  due  regard  to  the  natural  and 
legal  rights  of  the  parents,  if  nothing  has 
intervened  Justifying  the  denial  of  these 
rights;    the  court  has  no  arbitrary  author- 
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Ity  to  take  from  the  parents  their  natural 
rights  found  in  nature  as  w^  as  in  law  and 
reason  respecting  the  care,  custody,  and 
maintenance  of  their  Infant  children;  but 
our  decisions  dted  hold  with  reference  to  and 
Just  regard  for  these  natural  and  legal  rights 
of  x>arents  that  they  may  by  voluntary  con- 
tract with  relatives  or  strangers,  acted  on 
by  the  other  contracting  party,  surrraider 
these  rights,  or  by  being  or  becoming  finan- 
cially, physically  or  morally  unfit  for  the 
trust  put  in  the  power  of  the  court  under 
the  statute  to  take  from  them  these  rights, 
the  interest  of  the  child  then  becoming  the 
pole  of  action  to  guide  the  court's  discretion 
in  the  premises. 

Although  plaintiff  at  the  time  of  the  entry 
of  the  decree  of  March  26,  1914,  again  giving 
the  care  and  custody  of  the  infant  to  the 
Schaefers  withheld  his  consent  thereto,  and 
on  final  decree  pronounced  February  26, 1916, 
he  entered  his  objection  to  so  much  thereof 
as  adjudged  that  the  care  and  custody  of  the 
infant  should  remain  with  said  Schaefers 
in  accordance  with  the  said  former  decrees, 
those  decrees  were  both  in  accord  with  the 
contract  in  writing  made  between  plaintiff 
and  def^dant  on  October  24, 1913.  In  addi- 
tion to  relinquishing  their  respective  rights 
to  the  custody  and  control  of  their  infant 
daughter  and  consenting  that  she  might  be 
disposed  of  as  decreed  by  the  court  in  each 
of  said  decrees,  it  was  further  agreed  that 
the  parties  might  with  the  consent  of  the 
court  withdraw  their  pleadings  and  by 
amendments  eliminate  certain  charges  made 
therein  each  against  the  other,  and  in  the 
order  of  October  25,  1913,  said  amendments 
were  made  and  certain  affidavits  filed  cm  be- 
half of  both  parties  were  withdrawn  in  ac- 
cordance with  said  contract 

That  the  court  in  the  exercise  of  the  dis- 
cretion given  by  statute,  has  the  power  to 
respect  if  not  to  enforce  such  agreements, 
although  made  with  strangers,  always  how- 
ever with  an  eye  singled  to  the  interests 
of  the  Infant  child,  is  well  settled  by  our 
decisions  already  referred  to.  In  this  case 
the  contract,  made  under  the  circumstances 
disclosed,  between  plaintiff  and  defendant, 
with  reference  not  only  to  the  first  but  also 
to  the  final  decree  to  be  made,  should  be  in- 


terpreted as  a  confession  on  the  part  of  both 
parties  of  their  unfitness  in  point  of  finan- 
cial ability  or  otherwise  to  have  the  care 
and  custody  of  their  child.  And  the  law  of 
our  decisions  is,  that  having  made  disposi- 
tion of  infant  children,  the  court  will  not 
afterwards  reconsider  the  question,  except 
upon  some  new  or  altered  conditions  or  facts 
calling  therefor. 

Some  courts  however  hold  that  a  ccHitract 
whereby  a  parent,  the  natural  guardian  of 
his  infant  children,  seeks  to  escape  the  bur- 
den and  responsibility  of  sudi  children,  is 
void  upon  grounds  of  public  policy.  Spencer 
on  the  Law  of  Domestic  Relations,  {  481,  and 
cases  dted,  including  Hibbette  v.  Bains, 
78  Miss.  695,  29  South.  80,  51  U  B.  A.  839. 
But  Mr.  Splicer  says  respecting  sudi  agree- 
ments they  are  not  in  all  cases  to  be  entirely 
ignored,  particularly  wh^i  they  have  been  re- 
lied upon  and  the  custody  of  the  child  has 
been  transferred  thereunder.  See  also  Schou- 
ler  on  Domestic  Belatlons  (5th  Ed.)  i  251.  We 
think  the  consensus  of  the  more  recent  and 
well  considered  cases  is  that  while  sudi  con- 
tracts will  not  be  given  effect  so  as  to  re- 
lieve the  parent  of  the  obligation  imposed 
upon  him  by  the  law  of  nature  and  by  gen- 
eral law  to  care  for  and  provide  for  his  in- 
fant childroi,  they  may  and  will  be  given 
effect  if  made  in  the  interest  of  the  diild, 
for  the  interest  of  the  infant  is  controlling 
and  not  the  provisions  of  the  contract. 

Wherefore,  if  hereafter  the  circumstances 
and  conditions  should  change,  and  the  inter- 
est of  the  child  should  demand  it,  we  do  not 
think  either  parent  would  be  bound  by  the 
contract,  and  the  court  with  the  power  and 
Jurisdiction  conferred  by  statute  may  be 
properly  invoked  in  modification  of  the  de- 
cree giving  custody  of  the  child  to  the 
Schaefers.  Indeed  we  find  in  the  record  an- 
other contract  between  the  parties,  dated 
September  25,  1915,  Just  before  the  final 
decree  of  divorce  from  bed  and  board,  which 
seems  to  have  reserved  the  right,  not  incon- 
sistent with  the  former  contract,  to  acquire 
the  control  and  custody  of  the  diild. 
'  We  find  no  error  in  the  decree  and  it  will 
be 
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STATE  «  rel.  HUNDIjBY  et  aL  ▼.  GOOD- 

WYN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  28,   1919.     Rehearing   Denied 

March  26,  1919.) 

(Syllahu8  by  the  Court,) 

1.  Associations   tSzs'lT  —  Masonio   Geand 
MASTEit— Jurisdiction. 

A  Grand  Master  of  Masons  within  his  ju- 
risdiction has  not  authority  to  postpone,  either 
temporarily  or  indefinitely,  an  annual  commu- 
nication of  the  Masonic  Grand  Lodge  that  elect- 
ed him,  where  the  constitution  of  the  order  des- 
ignates the  time  and  the  last  preceding  annual 
communication  selected  the  place  therefor. 

2.  Associations   ^=>17— Axtthoritt  of  Ma- 
sonic Grand  Master— Communication. 

In  the  event  of  an  emergency  rendering  un- 
"  "irable  or  inadvisable  the  holding  of  an  an- 
-^munication  of  a  Masonic  Grand  Lodge 
me  and  place  regularly  appointed  and 
therefor,  the  Grand  Master  may  con- 
special  communication  of  the  Masonic 
^  ^odge  at  such  time  and  place  as  he  may 

(^  .nd,  when  so  convoked,  it  alone  may  de- 

J^  the  feasibility  and  necessity  for  such 

A  .ement. 

5  ociATioNS   «=>117  —  Annual  Grand 

^  ^ruNicATiON— "Quorum." 

^  here  an   association,  as  an  incorporated 

lie  Grand  Lodge  of  Colored  Masons,  with- 
^  jurisdiction,  is  composed  of  an  indefinite 

P  >eT  of  members,  and  subject  to  change  from 

Vi  1,  suspension,  or  expulsion,  revocation  of 

barters  of  subordinate  lodges  and  the  grant 
dditional  charters,  and  the  constitution  of 
.  Grand  Lodge,  by-laws,  edicts,  rules,  and 
ilations  do  not,  nor  docs  any  rule  of  law  -or 
slatlve  provision,  prescribe  a  constitutional 
irum,  the  members  present  at  the  time  and 
^    .ce  regularly  appointed  and  selected  for  such 
annual  grand  communication,  and  qualified  and 
competent  to  transact  the  business  thereof,  con- 
stitute  a    "quorum"  for   that   purpose,  though 
less  than  a  numerical  majority  of  such  body. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Quorum.] 

4.  Mandamus   ^=>128  —  Surrender  of  Ma- 
sonic Offices. 

Mandamus  lies  to  compel  the  retiring  Grand 
Master  of  Masons,  the  Grand  Secretary,  and 
Grand  Treasurer  of  a  Grand  Lod?e  of  Masons 
to  surrender  their  ofiices  and  deliver  the  books, 
papers,  and  other  documents,  funds,  and  other 
things  in  their  possession  and  under  their  con- 
trol pertaining  to  such  official  positions,  to 
their  successors  in  ofiice,  when  their  right  there- 
to is  established  by  clear  and  competent  proof, 
and  the  property  is  within  the  jurisdiction  of 
the  court  awarding  the  writ. 

f Additional  Syllabus  by  Editorial  Siaft-) 

6.  Words  and  Phrases— "Comjtunication." 
The  word  "communication"  is  the  Masonic 
equivalent  for  the  word  "meeting." 


Original  mandamuB  by  the  State,  on  the  re> 
lation  of  H.  B.  Hundley,  Grand  Master  of  the 
Colored  Masons,  and  others,  against  A.  £L 
Goodwyn,  late  Grand  Master,  etc,  and  others. 
Writ  awarded. 

Blue  &  McCabe  and  McWhorter  &  Carney, 
all  of  Charleston,  for  relators. 

Jo  N.  Kenna,  of  Charleston,  and  Wm.  Den- 
ny, {or  respondents. 

LYNCH,  J.  The  relators  seek  the  aid  of 
the  writ  of  mtandamus  to  compel  resp<Hidents 
to  deliver  to  them  i)osse8slon  of  all  the  rec* 
ords,  record  boofks,  minutes^  proceedings, 
moneys  and  all  other  property  or  properties 
or  things  of  any  kind  whatsoever  belonging 
to  the  Grand  Lodge  of  Colored  Masons  of  this 
state,  which  have  come  into  and  are  in  the 
hands  of  the  respondents,  who  claim  to  be 
officers  of  the  lodge  and  who  hold  the  prop- 
erty by  virtue  of  such  claim. 

[6]  The  respondent  A.  E.  Goodwyn  was 
elected  Grand  Master  of  the  Colored  Masons 
of  West  Virginia  at  the  regular  annual  com- 
munication— the  word  ''communicati<Hi"  be- 
ing the  Masonic  equivalent  of  the  word  ''meet- 
ing*'— of  the  Grand  Lodge  held  at  Clarksburg 
in  June,  1917,  and  the  respondents,  Trent  and 
Hughes,  respectively.  Grand  Treasurer  and 
Grand  Secretary  of  the  Grand  Lodge,  at 
which  communication  Huntington  was  select- 
ed as  the  place  for  the  next  ensuing  annual 
communication  of  the  Grand  Lodge,  the  tlm« 
therefor  being  fixed  by  the  constitution  there- 
of, at  which  time  and  place  the  relator*  claim 
to  have  been  elected  respectively  as  the  suc- 
cessors of  each  of  the  respondents,  which 
succession,  or  the  right  thereto,  the  latter 
deny,  basing  their  denial  upon  the  proclama- 
tion of  the  respondent  Goodwyn  as  the  then 
Grand  Master  of  Masons  dispensing  with  or- 
"calling  off"  the  Huntington  communication 
because  of  war  conditions  then  prevailing  in 
this  country. 

The  right  to  the  writ  depends  upon  the  an- 
swers to  three  questions:  (a)  Whether  Good- 
wyn as  the  Grand  Master  had  authority 
to  postpone  indefinitely  the  holding  of  the 
communication  at  the  time  prescribed  by 
the  constitution  of  the  order  and  at  the  place 
designated  by  the  Grand  Lodge  in  1917;  (b) 
whether  the  body  assembled  at  Huntington 
was  legal  and  constitutional  as  to  empower 
It  to  dispatch  the  business  ordinarily  trans- 
acted by  such  a  body  when  properly  consti- 
tuted; and  if  so  (c)  whether  the  writ  will 
lie  to  compel  respondents  to  deliver  to  re- 
lators the  property  In  their  possession  be- 
longing to  the  grand  body. 

The  Grand  Lodge  Instituted  and  conducted 
by  the  colored  Masons  of  this  state  is  a  char- 
tered body,  as  the  relators  and  respondents 
both  concede,  as  they  also  do  tliat  the  con- 
stitution of  the  organization  requires  a  grand 
annual  communication  at  a  time  definitely 
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prescribed  and  at  a  place  to  be  selected  each 
year  at  the  preceding  annual  communication, 
and  that  upon  all  questions  arising  upon  this 
proceeding  the  principles  laid  down  by  Al- 
bert G.  Mackey  in  his  work  on  Masonic  Ju- 
risprudence, so  far  as  applicable,  shall  govern 
and  control. 

[1,  2]  Upon  the  first  question  presented  for 
consideration,  namely,  the  power  of  a  Grand 
Master  of  Masons  to  postpone  an  annual 
communication  of  the  Grand  Lodge:  Doubt- 
less Goodwyn  and  those  with  whom  he  con- 
sulted and  upon  whose  advice  he  acted  reach- 
ed the  conclusion  that  as  he  was  Grand  Mas- 
ter, and  as  such  the  supreme  head  of  the 
organization  that  elected  him,  and  had  the 
exclusive  authority  to  preside  over  its  de- 
liberations, wherever  and  whenever  convened, 
he  also  necessarily  was  clothed  with  ample 
authority  to  proclaim  and  thereby  lawfully  to 
effect  the  indefinite  postponement  of  the  an- 
nual communication-  required  by  the  organic 
law  of  the  fraternity,  whose  duly  elected  and 
constituted  chief  ofllcer  he  was  at  that  time. 
In  part  the  authority  assumed  is  consistent 
with  the  authority  vested  in  the  office  of 
Grand  Master  of  Masons.  Such  an  officer 
does,  it  is  true,  have  the  exclusive  right  to 
preside  when  present  at  any  meeting,  wheth- 
er regular  or  special,  of  the  Grand  Lodge 
within  his  jurisdiction.  That  Is  a  recogniz- 
ed prerogative  of  the  office.  Though  a  high 
prerogative,  the  conclusion  predicated  upon 
It  is  contrary  to  and  violative  of  the  prin- 
ciples of  Masonic  jurisprudence  as  laid  down 
by  Mackey.    For  he  says : 

*'Tfae  constitution  of  the  Grand  Lodge  neces- 
sarily must  designate  a  time  and  place  for  the 
annual  communication  which  it  is  not  in  the 
power  of  the  Grand  Master  to  change." 

The  constitution  of  the  Grand  Lodge  or- 
ganized by  the  colored  Masons  of  this  state 
designates  the  date,  but  not  the  place,  for 
each  successive  annual  communication,  but 
Impliedly  confers,  or  some  rule  or  regulation 
grants,  or. custom — it  matters  not  which — 
establishes  the  right  of  each  annual  com- 
munication to  select  the  place  where  the  next 
one  shall  convene.  This  right  of  selection, 
however,  does  not  affect,  modiftr  or  render 
nugatory  the  positive  regulation  of  the  right 
claimed  to  defer  to  a  later  date  or  "call  off" 
the  1918  communication  of  the  grand  body, 
as  Goodwyn  attempted  to  do.  The  lack  of 
authority  to  effect  such  postponement  and 
the  reason  and  the  puri>ose  therefor  are  not 
the  less  obvious  and  certain  because  the  con- 
stitution left  undetermined  the  place  of  each 
successive  annual  communication.  But  what 
Mackey  says  in  the  paragraph  from  which 
we  have  already  quoted  manifestly  was  In- 
tended to  meet  the  exigencies  that  furnished 
the  motive  for  the  attempted  postponement; 
for  he  says: 

"But  on  the  occurrence  of  any  emergency 
which  may  in  his  opinion  render  a  special  com- 


munication necessary,  the  Grand  Master  pos- 
sesses the  prerogative  of  convoking  the  Grand 
Lodge,  and  may  select  such  time  and  place  for 
the  convocation  as  he  deems  most  convenient  or 
appropriate.  This  prerogative  has  been  so  re- 
peatedly exercised  by  Grand  Masters,  from  the 
earliest  times  to  the  present  day,  that  it  seems 
to  be  unnecessary  to  furnish  any  specific  prec- 
edents out  of  the  multitude  that  the  most  cur- 
sory reading  of  the  old  records  would  supply." 

Whether  by  this  declaration  of  the  law  ap- 
plicable to  this  phase  of  the  controversy  the 
author  intended  to  say  that  the  special  com- 
munication was  to  supersede  the  annual  com- 
munication and  to  dispatch  such  business  as 
might  be. transacted  at  the  latter,  if  conven- 
ed according  to  the  constitutional  provision, 
is  a  question  that  does  not  arise  and  with 
which  we  are  not  concerned  for  the  present, 
for  no  such  special  communication  was  con- 
vened. 

[3, 4]  Then  what  of  the  second  proposition, 
namely,  whether  the  body  that  assembled  at 
Huntington  at  the  time  fixed  by  the  consti- 
tution and  the  place  selected  therefor  at  the 
Olarksburg  meeting  was  legally  and  proper- 
ly constituted  and  authorized  to  transact  the 
business  proper  to  be  transacted,  had  not 
Goodwyn  attempted  to  postpone  the  regular 
annual  communication?  The  constitution, 
it  is  a£n*eed,  does  not  prescribe  what  shall 
constitute  a  constitutional  majority  of  such 
lodge  when  assembled  in  annual  or  special 
grand  session  for  the  dispatch  of  business  or 
for  any  other  purpose,  and,  so  far  as  we 
are  informed  hy  counsel  or  can  discover, 
there  is  no  rule  of  law  or  statutory  provi- 
sion whidti /prescribes  or  fixes  a  quorum  for 
associations  of  tliis  character,  except  the 
general  provision  governing  corporations  or- 
ganized for  the  purpose  of  profit,  and  none 
whatever  fixing  such  a  quorum  for  fraternal 
organizations. 

Notwithstanding  Goodwyn's  proclamation, 
the  representatives  of  10  of  the  37  subordi- 
nate lodges  acknowledging  allegiance  to  the 
Grand  Master  of  Colored  Masons,  several 
Past  Masters,  a  Past  Grand  Master,  Grand 
Senior  Deacon,  Grand  Pursuivant,  one  of  the 
three  Grand  Trustees,  and  a  District  Deputy 
Grand  Master  met  at  Huntington  on  June  11, 
1918,  and  organized  and  held  a  grand  com- 
munication for  the  disi)atch  of  business,  and 
thereafter  continued  In  session  for  the  usual 
length  of  time,  and,  among  other  things, 
elected  the  relator  H.  B.  Hundley  Grand  Mas- 
ter of  Masons  within  his  Jurisdiction,  the 
relator  S.  B.  Moon  Grand  Secretary,  and 
the  relator  I.  M.  Carper  Grand  Treasurer, 
of  the  same  Grand  Lodge.  Did  the  persons 
so  convened  constitute  such  quorum  as  em- 
powered them,  or  the  body  of  which  they 
were  members,  to  do  such  acts  as  we  must 
recognize  as  lawful  and  binding?  A  regular 
corporation,  it  must  be  conceded,  is  not 
bound  by  the  action  of  a  minority  of  its  di- 
rectors or  stockholders,  though  in  each  in* 
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Btance  what  they  did  was  done  at  the  time 
and  place  fixed  for  such  meetings  for  the 
transaction  of  the  corporate  husiness,  but 
this  is  because  of  the  protective  provision 
of  the  statute.  What  would  be  the  result 
in  the  absence  of  such  a  statute  is  a  ques- 
tion with  which  we  are  not  now  concerned 
and  need  not  answer,  except  to  remark  that 
-the  statute  may  have  originated  from  the 
abuse  of  the  power  claimed  and  exercised 
on  behalf  of  minorities,  and  it  is  now  gen- 
erally recognized  that  neither  a  minority  of 
a  board  of  directors  nor  of  stockholders  of  a 
business  corporation,  though  duly  and  legal- 
ly convened  at  the  proper  time  and  place, 
can  lawfully  transact  any  business  for  the 
corporation.  The  same  principle  applies  to 
any  organization  having  a  deHnite  number 
of  constituents  or  members  not  subject  to 
constant  change  in  numerical  strength,,  for 
when  changes  of  this  character  do  occur,  the 
record  of  a  corporation  usually  discloses  the 
succession.  Masonic  bodies,  however,  are 
constantly  changing;  the  membership  seldom 
remains  the  sam<e.  Some^  die  every  year; 
others  are  suspended  or  expelled  or  dcinitted; 
new  members  join;  and  Masons  from  other 
jurisdictions  may  increase  the  number  by 
affiliation ;  new  lodges  are  organized ;  while 
for  various  reasons  charters  may  be  with- 
drawn from  some  subordinate  lodges  and 
charters  granted  to  others,  so  that,  as  we  have 
said,  the  membership  of  the  body  is  constant- 
ly fluctuating,  sometimes  is  large,  at  other 
times  small.  To  avoid  the  difficulty  which 
may  arise,  it  is  usual  to  fix  a  quorum  suffi- 
cient to  constitute  a  Grand  Lodge  of  Masons 
much  smaller  indeed  than  would  be  required 
in  most  other  organizations.  As  an  illustra- 
tion, the  only  other  Grand  Lodge  of  Masons 
In  this  state  has  fixed  as  a  constitutional 
majority  the  representatives  of  five  subor- 
dinate lodges,  though  it  has  jurisdiction  over 
more  than  two  hundred  of  them. 

As  apropos  this  question  and  as  important 
in  this  connection  Chancellor  Kent  says: 

"There  is  a  distinction  taken  between  a  cor- 
porate act  to  be  done  by  a  select  and  definite 
body,  as  by  a  board  of  directors,  and  one  to  be 
performed  by  the  constituent  members.  In  the 
latter  case,  a  majority  of  those  who  appear  may 
act;  but  in  the  former,  a  majority  of  the  defi- 
nite body  must  be  present,  and  then  a  majority 
of  the  quorum  may  decide.  This  is  the  general 
rule  on  the  subject ;  and  if  any  corporation  has 
M  different  modification  of  the  expression  of  the 
binding  will  of  the  corporation,  it  arises  from 
the  special  provisions  of  the  act  or  charter  of  in- 
corporation."   2  Kent  Com.  (14th  Ed.)  ♦293. 

And  even  If  a  bare  majority  of  a  board  of 
directors  or  the  stockholders  be  present  at 
a  regular  meeting,  the  corporation  may, 
nevertheless,  be  bound  by  the  acts  of  a  mi- 
nority, for  tlien  apparently  the  vote  of  a 
minority  can  determdne  the  policy  of  the 
corporation.  Thus  five  constitute  a  quorum 
of  nine  directors,  and  where  there  are  only 


five  presents  three  may  controL  The  same 
general  prindples  are  stated  by  Morawetz  on 
Private  Corporations  (2d  E3d.)  vol.  1,  fi  476. 
"In  the  absence  of  an  express  provision  to 
the  contrary,  the  rule  is,"  the  author  says, 
"that  such  of  the  shareholders  as  actually  as- 
semble at  a  properly  convened  meeting  con- 
stitute a  quorum  for  the  transaction  of  busi- 
ness, and  a  majority  of  that  quorum  have 
authority  to  represent  the  corporation."  For 
this  proposition  he  dtes  Field  v.  Field,  9 
Wend.  (N.  Y.)  395,  E)verett  v.  Smith,  22  Minn* 
53;  Madison  Avenue  Baptist  Church  v.  Bap- 
tist Church,  etc.,  28  N.  Y.  Super.  Ct.  649; 
Craig  v.  First  Presbyterian  Church,  88  Pa. 
42,  32  Am.  Rep.  417;  Brown  v.  Pacific  Mail 
Steamship  Oo.,  5  Blatch.  525,  Fed.  Cas.  No. 
2025. 

The  question  involved  upon  this  point  may 
not  Improperly  be  illustrated  by  the  case  of 
Rex  v.  Varloe,  Cowper,  248,  where  the  policy 
of  a  borough  was  to  be  determined  by  the 
vote  of  its  freenien,  a  corporation  which  nec- 
essarily consisted  of  an  indefinite  number, 
and  that  number  subject  to  change  from  time 
to  time;  and  the  conclusion  reached  was  that 
the  major  part  of  the  freemen  present, 
whether  large  or  small,  were  entitled  to  act. 
The  same  principle  was  applied  In  the  Madi- 
son Avenue  Church  Case,  cited  above,  for  the 
same  reason,  as  it  was  also  in  the  case  of 
Craig  V.  Church,  also  cited.  The  decision  in 
each  case  was  based  upon  the  regularity  of 
the  assemblage  and  of  the  time  and  place 
fixed  therefor  and  the  indefiniteness  and  un- 
certainty of  the  num)x»r  of  those  entitled  to 
participate.  The  same  principle  was  dis- 
cussed in  King  v.  Miller,  6  T.  R.  268,  101 
Eng.  Reprint,  547;  King  v.  Bellringer,  4  T. 
R.  810,  100  Eng.  Reprint,  1315;  1  Cook  on 
Stock  &  Stockholders  (3d  Ed.)  §  607;  2  Kent's 
Com.  •293.  And  while  these  cases  deal  with 
elections  by  the  voters  of  mfunlcipal  corpora- 
tions or  by  the  directors  or  stockholders  of 
business  corporations,*  they  announce  the 
principle  which  we  think  governs  the  ques- 
tion we  are  discussing,  that  wherever  the 
constltutent  number  is  indefinite  and  vari- 
able, the  acts  of  those  who  assemble,  although 
a  minority,  at  the  regular  time  and  place  pro- 
vided for  the  assemblage  and  act  for  and  on 
behalf  of  the  associated  body,  are  regular  and 
entitled  to  judicial  approval.  Therefore  it 
must  follow  that  the  meeting  of  the  Grand 
Lodge  at  Huntington  was  regular  and  law- 
ful and  not  subject  to  the  criticism  urged 
against  It  by  respondents. 

The  third  and  last  proposition,  whether  the 
writ  lies  or  not,  seems  to  be  quite  clear. 
Goodwyn's  t  rm  of  office  ended,  it  is  said, 
by  the  provisions  of  the  constitution,  by-laws, 
rules,  or  regulations  of  the  order  with  the 
expiration  of  the  year  for  which  he  was  elect- 
ed, and  by  rotation  Hundley  was  his  regular 
and  legitimate  successor.  But  the  cessation 
of  his  authority  as  Grand  Master  of  Masons 
does  npt  depend  solely  upon  custom  or  legiA- 
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iatlon.  He  oeased  to  be  such  an  officer  niK 
on  the  election  of  Hundley  by  a  iegally  con- 
stituted Grand  Lodge,  and  thereafter  pos- 
sessed none  of  the  powers  or  the  prerogatives 
pertaining  to  the  former  position,  and  hence 
in  duty  was  bound  to  recognize  the  authority 
of  his  successor.  And  so  of  Trent  and  Car- 
per. And  there  appears  to  be  no  substantial 
reason  or  excuse  for  his  refusing  obedience 
to  the  principal  command  of  the  alterna- 
tive writ.  Mandamius  lies  to  compel  the  ad- 
mission to  office  of  a  party  having  a  clear 
prima  fade  right  thereto,  and  as  a  necessary 
incident  to  compel  the  delivery  of  the  appur^ 
tenances  of  the  office.  Kline  v.  McKelvey, 
67  W.  Ya.  29,  49  S.  E.  896.  That  such  relief 
will  be  given  to  compel  the  surrender  of  the 
office  to  a  claimant  where  the  right  seems 
o\ear  appear  to  be  the  settled  policy  of  this 
State,  and  as  part  of  such  relief  the  restora- 
tion and  delivery  to  the  rightful  claimant  of 
the  property  ^rtaining  thereto.  State  ex 
reL  V.  James,  ^  W.  Va.  753,  SI  S.  Bl  550. 
See,  also,  Ck>ldwater  Mining  Co.  v.  GiUis,  170 
Mich.  126,  135  N.  W.  901,  Ann.  Gas.  1915A, 
410. 
Writ  awarded. 


(88  W.  Va.  866) 

SIMPSON   V.    GRAND    INTERNATIONAL 
BROTHERHOOD     OF     IXKIOMOTIVB 
ENGINEERS   et   al.   (two  cases).     (Nos. 
'8598,  3648.) 

SMITH  V.  SAME  (two  cases).    (Nos. 
3597,  3647.) 

(Supreme  Ck>iirt  of  Appeals  of  West  Virginia. 
Feb.  11, 1919.    Rehearing  Denied  March 

26,  1919.) 

(SyUahiu  ly  the  Court.) 

X.  Associations  ^=s>20(2)  —  Suits  Against 
Association  by  NAME--JuBisDionoN— Suit 
Against  Membsbb. 

In  the  absence  of  a  statute  authorizing  such 
procedure,  an  unincorporated  society  or  associa- 
tion cannot  be  sued  as  an  entity  by  its  name, 
nor  can  a  judgment  be  rendered  against  it  mere- 
ly by  name.  To  confer  Jurisdiction,  the  persons 
composing  it,  or  some  of  them,  must  be  named 
as  parties  and  process  served  upon  them  individ- 
ually. 

2.  Courts  ^s»37(l>— Submission  to   Jubis- 

DICTION— AMENDKBNT     OF     PU&ADING     AND 
PBOCES&— JUDOMXNT. 

If  such  a  society  or  association,  being  sued 
as  a  corporation,  files  a  plea  denying  its  cor- 
porate existence,  and  such  plea  is  ascertained 
to  be  well  founded,  its  failure  to  object  to  an 
amendment  of  the  process  and  pleadings,  so  as 
to  treat  it  as  a  fraternal  benefit  society,  under 
a  statute  permitting  actions  against  certain 
classes  of  such  societies  by  name,  does  not 
amount  to  a  submission  to  the  jurisdiction  of 


as  will  sustain  a  Judgment  against  it,  nnleas  tike 
proof  shows  it  to  be  such  a  society  as  may  be 
so  sued  by  virtue  of  the  statute. 

8.  GoBPOBATiONB  ^=>34(8),  505,  5X9(1)— As- 
suiiSD  Namk— Suit— Pboof  of  Incobpoba* 
noN. 

Though  a  corporation  contracting  under  an 
assumed  name  may  be  sued  by  such  name,  and  is 
estopped  to  deny  its  existence  for  the  purpose* 
of  the  litigation,  proof  of  incorporation  of  the 
individuals  so  contracting  is  essential  to  the 
maintenance  of  the  action. 

4.  OOBPOBATIONB  ^s»34(8)— DENIAL  OF  GOB- 
POBATB  EjSISTENCB— ESTOPPEli. 

The  doctrine  of  estoppel  Is  not  available  to 
persons  dealing  or  contracting  with  an  unin- 
corporated association,  with  knowledge  of  its 
character,  in  an  effort  to  prevent  it  from  deny- 
ing corporate  existence  on  its  part. 

5.  Insubancb  <^=»687— "B^batbbnal  Benefit 
Society"—Statute. 

An  unincorporated  association  paying  no 
death  benefits  nor  any  disability  benefits  in  ex- 
cess of  $500  in  one  year  to  any  one  person  is  not 
a  fraternal  benefit  society,  within  the  meaning 
of  chapter  55A  of  Barnes'  Code  (Ck>de  1913,  c 
55 A  [sees.  3226-3268]). 

6.  Insubancb  ^=s>087~Suit  Against  Asso- 
ciation    AS     COBPOBATION— JUBiaDICTION— 

Statute. 

Nor  is  such  an  association  identical  with  an 
incorporated  life  and  accident  insurance  asso- 
ciation, or  an  incorporated  building  association, 
or  an  unincorporated  pension  association,  com- 
posed of  members  of  the  general  association  to 
which  they  are  related,  in  such  sense  as  to  make 
it  amenable  to  Judicial  process  as  a  corporation, 
or  to  bring  it  within  the  statute  authorizing 
judicial  procedure  against  fraternal  benefit  so- 
cieties, by  name. 

7.  Associations  ^s»16— Judgment  ^=:>237(2) 
—  Action  Ex  Delicto  —  Jubisdiction  — 
JUDGifENT  Against  Membebs. 

An  action  ex  delicto  against  such  an  associa- 
tion and  individual  members  of  one  of  its  sub- 
ordinate lodges  or  divisions,  predicated  upon 
alleged  wrongful  and  illegal  expulsion  from  such 
subordinate  organisation,  may  be  prosecuted  to 
judgment,  against  the  individual  defendants,  on 
failure  of  jurisdiction  of  the  association  itself, 
the  parties  being  liable  jointly  and  severally,  if 
liable  at  all. 

8.  Associations  ^=»10— WBOFGrui.  Expul* 
BiON   OF  Mbmbeb— Liabilitt-*-Gbounds, 

An  inquiry  as  to  the  liability  of  an  unincor- 
porated association  and  members  thereof,  for 
alleged  wrongful  and  illegal  expulsion,  partid- 
pated  in  by  a  subordinate  body  acting  mder  the 
orders  of  a  superior  officer  constituting  the  of- 
ficial head  of  the  association,  involves  consid- 
eration of  the  rights,  duties,  powers,  and  ob- 
ligations of  the  members,  the  subordinate  bodies 
and  superior  officers  and  tribunals,  as  deter- 
mined by  the  constating  articles  of  ai^reement, 
by-laws,  rules  and  regulations,  often  designated 
as  the  constitution,  statutes,  and  rules,  and  the 


the  court,  to  such  an  extent  or  in  such  manner  J  usages  and  precedents  of  such  organisations. 
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d.  A8S0GL4TX01IS      ^=s>5— CONSTXTimOH      AND 

Rules  — Oonstbxjotion— CoNCLUBiyxNESS. 

like  other  written  instrume*  {s,  -such  laws, 
roles  and  regulations  are  prop«  iubjects  of  in- 
terpretation, and  the  reasonable  construction 
siven  them  by  the  officers  and  tribunals  express- 
ly or  impliedly  charged  with  the  duty  of  ii\|cr- 
pretation,  or  of  which  they  are  reasonaV]^  and 
fairiy  susceptible,  is  binding  upon  the  members 
and  subordinate  organizations  of  the  order,  and 
also  upon  the  courts  in  the  administration  of 
justice  in  causes  involving  the  rights  of  mem- 
bers, if  it  does  not  contravene  public  policy  or 
any  public  law. 

10.  Associations  ^=5»1(>— Bxpitusioib  of  Mem- 
ber—Action OF  Superior  Officer— Con- 
clusiveness. 

Right  of  an  officer  of  an  unincorporated  as- 
sociation, designated  in  its  constitution,  as  its 
official  head,  and  authorized  by  that  instrument 
to  ezerdse  fall  control  over  the  order  in  general, 
and  to  sign  all  diarters  and  decide  all  controver- 
sies appealed  to  him,  subject  to  a  power  of  re- 
view by  a  triennial  convention  of  the  order, 
whose  enactments  and  decisions  upon  all  ques- 
tions are  declared  to  be  the  supreme  law  of  the 
association,  and  to  whom  such  officer  reports 
bis  transactions,  to  exercise  appellate  power  in 
a  case  in  which  a  member  tried  on  a  charge  of 
infraction  of  a  rule,  justifying  his  expulsion,  if 
guilty,  has  been  acquitted,  in  the  absence  of  an 
appeal  and  of  his  own  volition,  falls  within  a 
reasonable  and  fair  construction  of  the  laws  and 
rules  conferring  his  authority,  wherefore  a 
court  cannot  consistently  deny  its  existence,  in 
the  trial  of  an  action  for  damages  for  illegal 
expulsion,  in  the  absence  of  a  denial  thereof 
by  the  association's  tribunal  of  last  resort. 

11.  Associations  ^=310— Appellate  Power 
OF  Superior  OrFicERr-SusPENsioij  of  Mem- 
ber. 

Nor  can  it  be  judicially  determined  by  a 
civil  court  that  such  an  officer  having  additional 
power  and  authority  to  suspend  the  charter  of 
the  subordinate  organization  in  which  such  trial 
has  occurred  may  not  exercise  his  appellate  pow- 
er in  such  manner  and  his  power  of  suspension 
conjointly  and  simultaneously,  so  as  to  compel 
expulsion  or  loss  of  the  charter,  the  evidence 
adduced  on  the  trial  affording  bases  for  two 
honest  and  reasonable  opinions  as  to  whether  it 
preponderates  decidedly  against  the  innocence  of 
the  accused  member. 

12.  Associations  ^=»10— Second  Tel^l  of 
Member— Presumption— Constitution  of 
Assocl^tion. 

The  legal  presumption,  if  any,  against  right 
H  the  tribunals  of  an  unincorporated  associa- 
tion, to  sibject  a  member  thereof  to  a  second 
trial  for  the  same  offense,  is  overthrown  and 
excluded  by  the  terms  of  the  constitution  of 
such  an  association,  making  the  enactments  and 
decisions  of  its  highest  tribunal  its  supreme  law. 

18.  Assoclations  ^s»10  —  ETxpulsion  of 
Member— Dauaqss— Malice. 
An  inference  of  malice  on  the  part  of  mem- 
bers of  a  subordinate  association,  in  voting  for 
an  expulsion  of  a  member,  after  having  voted 
for  his  acquittal  of  the  charges  preferred  against 
him,  0  ifficient  to  sustain  a  verdict  predicated  on 


such  theory,  is  not  dedudble  from  their  meie 
change  of  attitude,  especially  when  a  superior 
officer  claiming  authority  to  do  so,  not  negatived 
by  any  express  provision  of  the  laws  and  regu- 
lations of  the  order,  nor  by  any  decision  of  the 
association's  tribunal  of  last  resort,  has  inter- 
vened and  annulled  the  first  decision  on  the 
ground  that  the  acquittal  was  plainly  contrary 
to  the  weight  of  the  evidence. 

14.  Associations  ^s»10  —  Expulsion  oi 
Member— Action  of  Superior  Officer-^ 
Maliob. 

Nor  does  the  presence,  on  the  occasion  of  the 
expulsion,  of  a  member  between  whom  and  the 
accused  there  has  been  previous  animosity  or  ill 
feeling,  and  who  advised  and  encouraged  a  su- 
perior officer  to  demand  rescission  of  what  was 
deemed  an  unjustifiable  acquittal,  and,  on  the 
occasion  of  the  expulsion,  gave  his  reason  for  do- 
ing so,  but  was  excused  from  voting,  on  his 
own  motion,  raise  an  inference  of  malice  suf- 
ficiently strong  to  sustain  a  finding  thereof. 

Error  to   Circuit   Court,  Mercer  County. 

Suits  by  J.  W.  Simpson  and  by  G.  A.  Smith 
against  the  Grand  International  Brotherhood 
of  Locomotive  Btaglneers  and  others.  Verdict 
for  plaintiffs  against  the  Grand  Internation- 
al Brotherhood  of  Locomotive  Engineers,  and 
in  favor  of  the  other  defendants,  and  recovery 
in  the  Smith  case  reduced  on  motion  for  new 
trial  and  in  the  Simpson  case  motion  for  new 
trial  overruled,  and  defendant  Brotherhood 
in  each  case  brings  error.  Judgment  against 
defendant  the  Grand  International  Brother- 
hood of  Locomotive  Bngineers  reversed,  and 
verdict  against  it  set  aside,  and  judgment 
in  favor  of  the  individual  defendants  affirm- 
ed, and  as  to  -defendant  Brotherhood  causes 
remanded,  with  leave  to  plaintiffs  to  acquire 
jurisdiction  of  Its  members. 

Sanders,  Crockett  &  Kee,  of  Bluefield,  and 
William  H.  Werth,  of  Tazewell,  Va.,  for 
plaintiffs. 

J.  M.  McGrath,  of  Princeton,  and  French 
&  Easley,  of  Bluefield,  for  defendants. 

POPFENBARGBR,  J.  In  each  of  these 
two  cases  Involving  the  same  general  princi- 
ples and  procedure,  and  giving  rise  to  simi- 
lar questions,  two  writs  of  error  were  ob- 
tained. In  each  a  number  of  Individuals 
were  joined  with  the  unincorporated  associa- 
tion known  as  the  Grand  International  Broth- 
erhood of  Locomotive  Engineers  as  defend- 
ants. Under  instructions  from  the  court 
the  jury  In  each  returned  a  verdict  for  all 
the  individual  defendants,  and  a  verdict 
against  the  association,  assessing  the  dam- 
ages in  the  Smith  case  at  $15,931,  and  in 
the  Simpson  case  at  $11,000.  In  each  the 
jury  in  response  to  interrogatories  propound- 
ed by  the  court  itemized  its  assessment  of 
the  damages,  allowing  Smith  $1,531  as  com- 
pensation for  the  loss  of  his  Insuranrev 
$2,400  for  odier  compensatory  damages,  and 


■» 


|s»For  ottt«r  cases  see  same  toplo  and  KBY-NUMBBR  in  all  Key-Numbered  Digeets  and  Indexes 


882 


98  SOUTHEASTERN  REPORTER 


(W.Va. 


^12,000  as  punititve  damages;  and  Simpson 
$4,500  as  compensation  for  the  loss  of  in- 
surance, and  $6,500  as  additional  compen- 
satory damages.  On  a  motion  for  a  new 
trial,  the  court  eliminated  the  punitive  dam- 
ages In  the  Smith  case,  and  rendered  Judg- 
ment for  the  residue  of  the  verdict,  amount- 
ing to  $3,931.  In  the  other,  the  motion  for 
a  new  trial  was  overruled  and  Judgment 
rendered  for  the  entire  amount  of  the  ver- 
dict. Writs  of  error  were  awarded  to  both 
plaintiffs  on  their  complaints  of  the  action  of 
the  court  in  directing  a  verdict  for  the  In- 
dividual defendants,  as  well  as  other  assign- 
ments of  error  set  forth  in  their  petitions; 
and  on  numerous  assignments  of  error  like 
writs  were  awarded  to  the  Brotherhood. 

Both  actions  seek  damages  for  wrongful 
expulsion  of  the  plaintiffs  from  the  N.  H. 
Smith  Division  No.  448  of  the  Brotherhood, 
on  account  of  alleged  violations  of  rules  and 
regulations  of  the  association,  under  coer- 
cion by  Whrren  S.  Stone,  Grand  Chief  En- 
gineer of  the  Brotherhood,  the  division  hav- 
ing previously  exonerated  them  on  two 
occasions,  once  by  a  mere  resolution  and 
again  by  a  formal  vote  In  accordance  with 
the  association  laws  and  regulations.  Stone, 
being  a  nonresident  and  not  served  with 
process,  was  eliminated  from  the  case  by  a 
dismissal.  The  other  33  Individual  defend- 
ants In  each  case,  residents  of  the  state,  were 
made  parties  under  the  Impression  that  they 
were  liable  in  damages  to  the  plaintiffs,  by 
reason  of  their  having  voted  for  their  expul- 
sion from  the  division.  As  to  14  of  them. 
Smith's  action  was  dismissed  on  his  own  mo- 
tion, leaving  19.  The  other  action  was  prose- 
cuted to  final  judgment  as  to  all  of  the  individ- 
ual defendants.  On  the  assumption  of  their 
Identity  with  the  Brotherhood,  the  Locomo- 
tive Engineers'  Mutual  Life  &  Accident  In- 
surance Association  and  the  Locomotive  En- 
gineers' Building  Association,  both  foreign 
corporations,  were  also  joined  as  defendants, 
but  the  actions  were  dismissed  as  to  the 
former  on  its  demurrers  to  the  declarations, 
and  as  to  the  latter  on  its  special  pleas 
denying  the  jurisdiction  of  the  court  as  to  it 

[1-4]  A  preliminary  inquiry  of  vital  im- 
portance in  some  aspects  of  the  case  is  wheth- 
er the  Grand  International  Brotherhood  of 
Locomotive  Engineers  has  been  brought 
within  the  jurisdiction  of  the  court  by  suffi- 
cient process  and  pleadings.  Tpon  the  as- 
sumption that  it  was  a  corporation  qualified 
under  the  laws  of  the  state  to  do  business 
here,  the  summons  in  each  case,  as  to  it,  was 
served  upon  the  auditor  of  the  state,  and  it 
was  impleaded  as  a  corporation.  It  filed 
special  pleas  at  rules  denying  that  it  was 
a  corporation,  to  which  the  plaintiffs  replied 
generally,  and  the  Issues  thus  raised  were 
determined  in  favor  of  the  defendant,  and 
the  actions  accordingly  dismissed  as  to  it. 
But  in  the  same  order  in  which  the  dismissal 


was  fofsifilly  adjudged,  the  plaintiffs  were 
permitted  .to  &!»end  both  the  summons  and 
the  declaration  in  e&ch  case,  by  striking  out 
the  words  *'a  corporation,**  and  Inserting  in 
lieu  thereof  the  words  '*a  fmternal  benefi- 
ciary association."  Assignments  oZ  error 
claim  the  benefit  of  the  technical  dismissals 
entered  upon  the  record;  but,  going  beyond 
that,  objections  to  the  amendments  are 
based  upon  other  grounds.  Deeming  itself 
to  be  out  of  court,  by  reason  of  the  dismis- 
sals, at  the  time  of  the  making  ot  the  amend- 
ments, the  association  entered  no  objection, 
but  the  Individual  defendants  objected  and 
excepted  to  the  action  of  the  cou^t  In  per- 
mitting the  amendments.  The  course  pur- 
sued by  the  plaintiffs  was  adopted  upon  two 
theories:  (1)  Identity  of  the  Grand  Interna- 
tional Brotherhood  of  Locomotive  Engineers 
with  the  Locomotive  Engineers'  Mutual  Life 
&  Accident  Insurance  Association  and  the 
Locomotive  Engineers'  Building  Associa- 
tion; and  (2)  liability  of  the  association  to 
be  sued  by  its  association  name  under  the 
provisions  of  chapter  55A  of  Barnes'  Code 
1918. 

Of  course  a  corporation,  like  an  Individual, 
may  do  business  under  an  assumed  or  false 
name  and  be  sued  by  such  name  (Marmet 
CJo.  V.  Archibald,  37  W.  Va.  778, 17  S.  B.  299); 
but  in  order  to  apply  this  doctrine  inct)rpo- 
ration  by  some  name  must  be  establi^ed. 
One  who  contracts  with  and  receives  money 
from  certain  persons  acting  as  a  corpora- 
tion under  a  valid  charter  granted  under  a 
general  law,  but  acts  within  both  the  charter 
and  the  general  law,  cannot  avoid  the  obli- 
gation of  the  contract  by  denial  of  the  coi^ 
porate  existence  of  the  persons  so  contracted 
with.  Bon  Aqua  Imp.  Go.  v.  Standard  Fire 
Ins.  Co.,  34  W.  Va.  764,  12  S.  B.  771.  But 
this  involves  action  in  a  corporate  capacity 
or  name.  In  the  absence  of  evidence  to  the 
contrary,  there  is  a  presumption  that  per^ 
sons  representing  themselves  to  be  incorpo- 
rated and  contracting  In  a  corporate  name 
are  what  they  represent  themselves  to  be, 
and  the  situation  of  the  parties  and  circum- 
stances are  often  such  as  to  estop  them  from 
denial  of  the  fact  Singer  Mfg.  Co.  v.  Ben- 
nett. 28  W.  Va.  16;  Miller  v.  Newburg  Orrel 
Coal  Co.,  31  W.  Va.  836,  8  S.  EJ.  600,  13  Am. 
St.  Rep.  9a3.  Lack  of  proof  of  the  element 
of  representation  of  corporate  existence  ren- 
ders this  principle  unavailable  to  the  plain- 
tiffs. And,  in  the  absence  of  proof  to  the 
contrary,  very  slight  evidence  of  Incorpora- 
tion will  sustain  a  finding  that  a  party  to  a 
contract  is  a  corporation,  though  not  so 
described  in  the  contract  Brotherhood  of 
Locomotive  Firemen  v.  Cramer,  60  111.  App. 
212;  Independent  Order  of  Mutual  Aid  v. 
Paine,  122  111.  625,  14  N.  E.  42.  Under  some 
of  these  decisions,  the  adoption  of  a  name  by 
which  the  organization  shall  be  known  and  th«» 
use  of  a  seal,  as  disclosed  by  correspondence 
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fouud  in  the  record,  might  be  sufficient  evi- 
•leace  to  establish  the  corporate  existence  of 
iLe  association,  contrary  to  the  finding  in  the 
trial  court,  In  the  absence  of  proof  to  the  con- 
trary, but  direct  and  positive  evidence  that 
it  is  a  voluntary  and  unincorporated  asso- 
ciation clearly  overthrows  a  mere  inference 
arising  from  these  circumstances.  There  is 
ID  proof  that  the  contracts  of  membership 
Jiade  betjween  the  plaintiffs  and  the  associa- 
tion were  understood  or  deemed  by  them  to 
have  been  made  In  a  corporate  name.  On 
the  contrary,  both  admit  in  their  testimony 
that  the  association  is  not  Incorporated. 
Not  having  been  misled  nor  deceived  as  to 
the  capacity  in  which  the  association  made 
its  contracts  with  them,  they  are  not  in  a 
position  to  invoke  the  doctrine  of  estoppel. 
[5,  i]  The  amendments  were  permitted  and 
the  association  held  to  answer,  under  the 
Impression  that  the  Brotherhood  is  a  frater- 
nal benefit  society,  within  the  meaning  of 
the  provisions  of  chapter  55A  of  the  Code, 
represented  by  the  state  auditor,  for  pur- 
poses of  service  of  process,  and  liable  to  be 
sued  In  its  association  name.  It  filed  special 
pleas  denying  that  it  is  such  a  society  as  is 
contemplated  by  that  chapter,  and  averring 
itself  to  be  within  an  exception  provided  by 
section  29  thereof.  That  section  declares 
nothing  contained  in  the  act  shall  be  con- 
strued to  affect  or  apply  to  grand  or  subor- 
dinate lodges  of  Masons,  Odd  Fellows/  Knights 
of  Pythias,  the  Junior  Order  of  United 
American  Mechanics,  nor  to  similar  societies 
that  do  not  issue  insurance  certificates.  This 
exemption  applies  to  societies  paying  death 
benefits.  If  such  benefits  do  not  amount  to 
more  than  $300  to  any  one  person,  and  to 
those  paying  disability  benefits  not  exceed- 
ing $500  to  one  person  in  one  year.  The 
Brotherhood  proper  pays  no  death  benefits, 
nor  anything  In  the  nature  of  a  disability 
benefit,  except  an  allowance  out  of  what  la 
known  as  the  indigent  fund,  which,  under 
no  circumstances,  can  exceed  $30  per  month 
to  one  person.  Within  the  order,  there  is 
a  pension  association,  but  its  benefits  go 
only  to  those  who  contribute  to  its  mainte- 
nance. It  is  self-sustaining,  and  cannot  in 
any  event  create  a  liability  upon  the  Brother- 
hood. The  Pension  Association  might  come 
within  the  statute,  but  the  Brotherhood  is  a 
separate  and  distinct,  though  an  allied  or 
connected,  organization.  Section  1  of  the 
chapter  defining  the  fraternal  benefit  so- 
ciety includes  provision  for  the  payment  of 
benefits,  in  accordance  with  the  provisions 
of  section  5.  Other  elements  of  the  society 
required  by  section  1  are  defined  by  sections 
*i  and  3,  and  the  whole  chapter,  as  originally, 
passed,  contemplated  organizations  providing 
benefits  in  the  nature  of  indemnities  for 
their  members.  Some  additions  subsequently 
made  confer  certain  privileges  on  fraternal 
organizaUons  which  they  did  not  formerly 


enjoy,  but  nothing  In  the  later  acts  altered 
the  purpose  or  effect  of  the  original  statute. 
:  The  Brotherhood  is  not  within  the  statutory 
definition  of  a  fraternal  benefit  society,  be- 
cause it  pays  no  benefits,  ordinarily,  and 
never  in  such  an  amount  as  to  deprive  it  of 
the  exemption  allowed  by  section  29  of  chap- 
ter 55A  of  the  Code. 

The  Grand  International  Brotherhood  of 
Locomotive  J@>nglneers  and  the  Locomotive 
Engineers'  Mutual  Life  &  Accident  Associa- 
tion, the  two  corporations  to  which  refer- 
ence has  been  made,  are  not  identical.  The 
Grand  International  Brotherhood  covers 
vastly  more  ground  than  the  Insurance  asso- 
ciation. Its  purpose  is  the  promotion  of  the 
general  Interests  of  railway  locomotive  en- 
gineers. The  insurance  association  merely 
provides  life  and  accident  Indemnities  for 
such  members  of  the  Brotherhood  as  become 
certificate  or  policy  holders  therein,  and 
the  building  association  is  a  corporation 
awning  and  managing  a  Brotherhood  build- 
ing in  the  city  of  Cleveland,  Ohio.  Though 
all  members  of  the  Brotherhood  having  the 
necessary  physical  qualifications  are  expected 
or  required  to  become  members  of  the  insur- 
ance association,  and  membership  in  the 
Brotherhood  is  a  condition  both  precedent 
and  subsequent  to  right  of  membership  in 
the  insurance  association,  all  members  of 
the  Brotherhood  are  not  members  of  that 
association.  The  estimated  number  of  those 
who  are  not  members  of  the  latter,  because 
they  are  physically  disqualified  from  such 
membership,  is  estimated  at  about  4,000. 
The  insurance  association  limits  the  scope  of 
its  insurance  business,  as  any  other  insur- 
ance corporation  might,  to  members  of  the 
Brotherhood  in  good  standing,  and  makes 
its  collections  of  assessments  for  payment  of 
indemnities  through  the  officers  of  the  local 
division  of  the  Brotherhood.  Nevertheless, 
the  insurance  association  is  a  distinct  en- 
tity from  the  Brotherhood.  It  is  a  corpora- 
tion capable  of  contracting,  suing,  and  being 
sued  and  owning  and  holding  property  as 
fully  and  completely  as  an  individual  may 
own  and  hold  It,  and  the  association  known 
as  the  Brotherhood  has  no  such  capacity 
and  is  not  in  any  legal  sense  the  owner  of 
the  assets  of  the  Insurance  association,  nor 
liable  on  its  contracts  of  Insurance.  That 
an  unincorporated  society  and  an  Incorpora- 
ted Insurance  association,  composed  of  mem- 
bers of  the  former,  and  affiliated  with  it,  are 
not  identical  has  been  expressly  decided  in 
Hajek  v.  Bohemian-Slavonian  Benevolent 
Society,  66  Mo.  App.  568.  Relationship  of  the 
institutions  Is  not  determinative  of  th^  ques- 
tion of  Identity.  Almost  anything  conceiv- 
able bears  some  sort  of  relation  to  every- 
thing else.  The  common  features  of  animals 
do  not  make  them  Identical.  Nor  does  the 
close  relation  of  parent  and  offspring  In 
the  same  species.    Obviously,  these  organiza- 
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tions  are  not  actuaUj  nor  legally  Identical. 
Nor  does  the  relation  subsisting  between 
them  make  the  Brotherhood  a  fraternal  bene- 
fit society  within  the  meaning  of  the  statute. 
The  legislative  intent  in  this  respect  is  ren- 
dered clear  by  the  express  provision  exempt- 
ing the  Junior  Order  of  United  American 
Mechanics,  except  the  insurance  branch  of 
the  order. 

Whether  or  not  the  filing  of  the  special 
pleas  denying  incorporation,  or  failure  to 
object  to  the  amendments  until  a  term  sub- 
sequent to  the  one  at  which  they  were  made, 
might  constitute  a  legal  submission  to  the 
jurisdiction  of 'the  court,  under  circumstances 
different  from  Jhose  obtaining  here,  is  an 
academic  inquiry  to  which  no  time  or  labor 
need  be  devoted.  An  essential  eleinent  of 
submission  to  jurisdtetion  is  the  existence 
of  some  persons  capable  of  performing  the 
act  The  law  courts  take  no  cognizance  of 
unincorporated  associations,  organizations, 
or  societies,  in  the  absence  of  a  statute 
authorizing  them  to  do  so.  A  partnership 
cannot  b«  sued  by  the  firm  name.  The  law 
courts  do  not  recognize  It  as  an  entity,  where- 
fore it  itf  necessary,  in  order  to  obtain  Juris- 
diction r>f  it,  to  make  the  individuals  com- 
posing the  firm  parties  and  serve  process 
upon  them.  CJourson  v.  Parker,  39  W.  Va. 
521.  20  S.  B.  583;  Brow©  v,  Gorsuch  &  Sons, 
50  W.  Va.  614,  40  S.  B  376.  If  an  associa- 
tion is  not  Incorporatred,  and  there  is  no 
statute  authorizing  procedure  against  It  by 
its  name,  the  action  must  be  brought  against 
the  individuals  composing  it  29  Oyc.  218; 
Bacon,  Life  &  Accident  Ins.  8  612.  It  can 
neither  waive  errors  nor  enter  an  appearance 
as  an  entity.  If  the  theory  of  a  technical 
submission  can  be  sustained.  It  would  avail 
BOthing,  for  there  can  be  no  Judgment  against 
H  voluntary  unincorporated  society  by  name. 
The  Judgment  must  in  all  cases  be  against  the 
Individuals  composing  it,  or  some  of  them, 
unless  a  statute  provides  otherwise.  O'Con- 
nel  V.  Lamb,  63  111.  App.  652;  Hajek  v.  Bo- 
hemian-Slavonian Benevolent  Society,  66  Mo. 
App.  568;  Lumber  Co.  v.  Oliver.  65  Mo.  App. 
435;  Moore  v.  Stemmons,  119  Mo.  App.  1C2, 
95  S.  W.  313;  Crawley  v.  American  Society 
of  Equity,  153  Wis.  13, 139  N.  W.  734;  Bacon's 
Life  &  Accident  Ins.  §  612. 

Lack  of  Jurisdiction  of  the  Grand  Inter- 
national Brotherhood  of  Locomotive  Engi- 
neers makes  reversal  of  the  Judgment  against 
it  inevitable,  and  also  renders  it  unneces- 
sar3%  as  well  as  Improper,  to  pass  upon  any 
of  the  numerous  rulings  made  In  the  course 
of  the  trials,  in  so  far  as  they  might.  If  it 
were  a  party  to  the  cases,  affect  its  interests. 
Without  having  brought  the  association  with- 
in its  Jurisdiction,  the  trial  court  coulcTnot 
properly  decide  anything  against  it,  nor 
can  this  court  do  so.  But,  since  the  court 
acquired  Jurisdiction  of  the  individual  de- 
fendants, it  is  necessary  to  determine  wheth- 


er it  properly  directed  vcMicts  in  their  favor. 

With  a  single  exception,  they  are  aU 
members  of  the  N.  H.  Smith  Division  Na 
448.  One  of  them  Is  a  member  of  another 
division.  Through  their  respective  divisions, 
they  are  no  doubt  members  of  the  grand  In- 
ternational organization.  Membership  in  the 
general  organization  seems  to  be  attainable 
only  by  means  of  membership  in  the  local 
divisions.  If,  by  virtue  of  its  jurisdiction 
over  them,  the  court  had  Jurisdiction  pro 
tanto  of  the  Brotherhood,  the  measure  of 
relief  to  which  the  plaintiffs  are  entitled,  if 
any,  is  a  Judgment  against  them  in  their  in- 
dividual capacities.  Crawley  y.  American 
Society  of  Equity,  153  Wis.  13,  139  N.  W. 
734.  This  is  true  not  only  because  the  indi- 
vidual defendants^  if  Jointly  liable  with 
others  and  not  otherwise,  did  not  plead  the 
nonjoinder  of  other  necessary  parties,  but 
also  because  the  actions  are  for  damages  foi 
wrongs,  not  breadies  of  contract,  and  the 
plaintiffs  have  their  election  to  sue  all  of 
the  wrongdoers  or  only  one  or  more  of  them 
Cunningham  v.  Sayre,  21  W.  Va.  440;  Riv- 
erside Cotton  MUls  V.  Lanier,  102  Va.  14S, 
45  S.  E.  875. 

[7-9]  Although  the  plaintiffs  claim  to  have 
been  injured  by  wrongful  and  illegal  acts 
of  the  defendants,  the  injuries  of  which 
they  complain  were  deprivation  of  contrac- 
tual rights.  Both  their  right  of  member- 
ship in  the  division  and  In  the  Brotherhood 
and  the  powers,  privileges,  and  rights  of  the 
defendants  within  the  same  organizations 
are  measured  and  defined  by  the  organic  or 
fundamental  laws  thereof,  called  the  consti- 
tution and  statutes,  and  its  rules  and  r^u- 
lations:  For  convenience,  these  documents 
constituting  the  agreement  are  called  the 
laws  of  the  organization,  and  breaches  and 
violations  thereof  are  termed  offenses.  Like- 
wise, the  tribunals  of  the  organization,  charg- 
ed with  the  duty  of  determining  whether  or 
not  the  contract  has  been  violated,  are  re- 
garded as  Judicial  or  quasi  Judicial  bodies. 
Tills  contract  governs  not  only  the  rights 
of  individual  members  and  local  divisions, 
but  the  higher  tribunals  and  their  ofllcers  as 
well.  The  inquiry  as  to  liability,  therefore, 
involves  consideration  of  the  relations  of  all 
the  parties  to  the  action,  plaintiffs  and  d<»- 
fendants,  the  division  to  which  they  belong- 
ed, the  Grand  Chief  Engineer,  and  what  11 
known  as  the  Grand  International  Division. 

Both  declarations  are  framed  upon  the 
theory  of  lack  of  right,  power  and  author- 
ity in  the  Grand  Chief  Engineer  to  make 
certain  rulings  in  obedience  to  whidi  the 
division  expelled  the  plaintiffs;  lack  of  right 
in  the  division  to  adopt  the  procedure  order- 
ed by  the  Grand  Chief  Engineer,  resulting 
in  their  expulsion;  malicious  and  wrongful 
action  on  the  part  of  individual  members  9f 
the  division,  in  voting  for  expulsion  on  the 
trial  which  resulted  in  such  ad^w;    and 
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wrongful,  malicious,  and  concerted  action  on 
the  imrt  of  sach  members  and  tbe  Grand 
Chief  Engineer,  amounting  in  legal  effect  to 
a  conspiracy  for  the  accomplishment  of  il- 
legal and  injurious  expulsion  of  the  plain- 
tiffs. 

The  alleged  misconduct  of  the  plaintiffs  fbr 
which  they  were  expelled  related  to  an  al- 
teration or  disturbance  of  working  condi- 
tions or  service  on  a  certain  portion  of  the 
line  of  the  Norfolk  &  Western  Railway,  with- 
in the  jurisdiction  of  the  general  adjustment 
committee,  to  which  the  members  of  the  N. 
H.  Smith  Division  No.  448  were  subject.  At 
that  point,  the  equipment  of  the  raadroad 
company  was  pooled  so  as  to  afford  the  engi- 
neers and  firemen  an  equitable  and  Just  ap- 
portionment of  employment  The  motive 
power  consisted  of  steam  locomotives  and 
electric  motors.  Under  the  pooling  arrange- 
ment, aU  of  the  engineers  handled  indis- 
criminately both  classes  of  motors,  taJdng 
their  turns  regularly  in  the  service.  This 
arrangement  was  changed  by  the  road  fore- 
man of  engines  and  the  ^ectric  motors  giv- 
en permanently  to  certain  men,  two  of  them 
to  Smith  and  Simpson.  This  action  result- 
ed ^\  serious  disturbance  of  some  of  the 
other  ^mployte  It  necessitated  a  general 
rearrangement,  occasioning  loss  of  employ- 
ment or  wages  to  some  of  them.  Twelve 
members  of  the  N.  H.  Smith  Division  No.  448 
preferred  written  charges  against  the  plain- 
tiffs, accusing  them  of  having  procured  this 
alteration,  "the  cutting  of  the  Elk  Horn 
pool,"  in  violation  of  sections  20  and  85  of 
the  standing  rules  of  the  organization  and 
article  11(a)  of  what  is  known  .as  the  C3iicago 
Joint  Working  Agreanent.  These  charges 
were  referred  to  an  investigating  committee 
composed  of  three  members,  who  sustained 
them  and  gave  the  accused  members  notice 
to  appear  at  a  division  meeting  to  be  held 
May  21,  1916,  for  trial.  At  that  meeting. 
Smith  and  Simpson  appeared  and  denied  the 
truth  of  the  charges.  The  dbairman  of  the 
investigating  committee  stated  that  J.  S. 
Mastin,  the  road  foreman  of  engines,  by 
whom  the  alteration  of  crews  was  made,  had 
told  him  the  EUk  Horn  crews  would  not  have 
been  cut  off  had  not  Smith  and  Simi;>son 
come  to  his  office.  Thereupon  the  accused 
presented  a  statement  in  writing  from  Mas- 
tin,  saying  they  were  not  responsible  for  the 
action  comi^ained  of,  and  that  the  trouble 
was  in  his  office  and  would  have  been  cor- 
rected, when  he  came  In,  if  no  one  had  said 
anything  about  it.  On  this  statement,  the 
division  passed  a  resolution  exonerating  both 
of  the  men,  A  brief  but  comprehensive  and 
dispassionate  report  of  the  action  of  the 
division  was  immediately  made  by  the  sec- 
retary, to  S.  H.  Hiiff,  cbaimfkn  of  the  general 
adjustment  committee  of  the  Brotherhood 
of  Locomotive  Bngineers,  on  tbe  Norfolk  & 
Western   Bailway,    who   transmitted   it   to 


the  Grand  Chief  Engineer.  Thia  official,  on 
June  9,  1910,  wrote  a  letter  to  the  secretary 
of  the  division  requesting  a  copy  of  the 
charges,  the  evidence,  and  the  notice  to  ap- 
pear for  trial.  Huff  no  doubt  was  respon- 
sible in  some  degree  for  the  preferment  of 
the  diarges  and  this  action  on  the  part  of 
the  Grand  Chief  Engineer.  He  had  been 
called  to  Bluefield,  by  a  telegram,  in  connec- 
tion with  the  Elk  Horn  trouble,  before  the 
charges  were  preferred,  and  he  latec  had 
interviews  with  Stone,  the  Grand  Chief  E2a- 
glneer,  at  New  York  and  Washington,  con- 
cerning the  Smith  and  Simpson  cases,  before 
they  were  finally  disposed  of.  After  having 
received  these  papers,  Stone  disapproved  the 
method  of  procedure  adopted  by  the  division. 
as  well  as  the  result.  In  such  cases,  the 
statutes  of  the  organization  require  the  de- 
cision to  be  made  by  ballot.  He  therefore 
ordered  the  cases  to  be  reopened  and  dispos- 
ed of  in  accordance  with  the  laws  of  the  or- 
ganization. In  obedience  to  this  direction, 
the  accused  parties  were  notified  to  appear 
again  for  trial  on  the  same  charges  on  July 
16,  1916.  On  the  occasion  of  this  second 
trial,  Mastin  was  present,  and  the  record 
of  the  proceedings  represents  him  as  having 
admitted  that  Sim];>son  and  Smith  caused 
the  cutting  of  the  crews.  Marra,  chalnnan 
of  the  investigation  committee,  is  represented 
as  having  made  a  contradictory  statement 
assented  to  by  Mastin.  The  record  further 
states  that  Mastin,  in  response  to  a  question 
by  Simpson,  denied  that  the  accused  had  re- 
quested the  cutting  of  the  crews^  and  said 
that  they  had  come  to  his  office  at  the  re- 
quest of  the  assistant  road  foreman,  E.  M. 
Bill.  The  evidence  having  been  thus  ad- 
duced, ballots  were  taken  which  resulted  in 
acquittals,  8  black  balls,  and  15  white  ones 
having  been  cast  in  Simpson's  case,  and  12 
black  ones  and  20  white  ones  in  Smith'ii  In 
his  report  of  this  trial,  to  the  Grand  Chief 
Engineer,  dated  July  21,  1910,  Wade  Miller, 
Chief  Engineer  of  Division  No.  448,  did  not 
stop  with  the  statement  of  the  result,  but 
commented  rather  extensively  upon  the  pro- 
cedure and  the  merits  of  ^e  controversy. 
He  said  Mastin  had  not  denied  having  ad- 
mitted to  the  committees  that  Smith  and 
Simpson  had  caused  the  cutting  of  the  crews, 
but  had  endeavored,  in  his  oral  statement  to 
the  division  to  cover  it  up  and  leave  the 
impression  that  the  disturbance  of  the  crews 
was  due  to  a  mistake  in  his  office,  made  by 
BUI,  the  assistant  road  foreman.  He  also 
said  Ballengee,  a  member  of  the  division, 
had  overpersuaded  and  misled  the  members 
in  their  voting,  by  a  speech  he  had  delivered 
on  the  occasion.  He  concluded  by  saying  the 
^officers  of  the  division  had  done  all  in  their 
power  to  make  the  laws  of  the  organization 
effective  in  the  cases,  but  had  found  it  impos- 
sible to  do  so.  In  his  reply,  dated  July  24, 
1916k  the  Grand  iObief  Eng^eer  expressed 
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confidence  In  the  Integrity  of  the  ofllcers  of 
Division  No.  448,  and  then  proceeded  as  fol- 
lows: 

"It  is  also  very  evident  that  Bro.  Mastin  (re- 
f^ardless  of  the  fact  that  he  is  an  officer  of  the 
company)  not  only  uses  his  official  position  to 
play  favorites,  but  with  a  few  of  his  followers 
dominates  the  division,  and  defeats  the  carry- 
ing out  of  the  plain  language  of  the  law.  In 
our  opinion,  the  time  has  arrived  when,  if  over 
200  loyal  members  will  stand  by  and  allow  this 
condition  to  exist,  Division  448  should  cease  to 
exist.  We  will  place  the  entire  matter  before 
the  advisory  board  of  Grand  Officers  at  our  first 
opportunity,  and  if  they  concur  in  our  opinion 
the  charter  of  448  will  be  suspended,  pending 
action  of  the  next  convention." 

On  August  6,  1916,  a  resolution  to  rescind 
the  action  of  July  16th  was  offered  and  con- 
sideration thereof  was  postponed  until  the 
next  meeting,  held  August  13,  1916,  and  at 
that  meeting  it  was  unanimously  adopted. 
On  August  14,  1916,  the  investigating  com- 
mittee again  signed  a  report  sustaining  the 
charges  originally  made  on  April  22,  1916, 
and  notified  the  accused  to  appear  for  trial 
at  a  meeting  to  be  held  August  20,  1916. 
Appearing  on  the  last-named  date,  in  re- 
sponse to  the  notice,  Simpson  and  Smith  ob- 
jected to  trial,  on  the  groimd  of  their  hav* 
ing  filed  an  appeal  to  the  Grand  Chief  En- 
gineer from  the  action  of  the  dlyision  at  the 
last  preceding  meeting.  This  ai^eal  is  in 
the  form  of  a  letter  dated  August  18,  1916, 
and  addressed  to  the  Grand  Chief  Engineer. 
It  denied  the  validity  of  the  rescission  of  the 
results  of  the  former  trials  and  the  right  of 
the  division  to  subject  the  accused  parties  to 
another  triaL  In  view  of  this  situation,  the 
division  i)osti>oned  action  and  directed  the 
secretary  to  write  the  Grand  Chief  Engineer 
for  advice  and  instruction  in  the  premises. 
By  a  letter  dated  August  23,  1916,  that  officer 
overruled  the  contention  of  the  accused,  and 
by  another  dated  August  26,  1916»  advised 
the  division  thrc>:gh  its  secretary  that  it  had 
undoubted  authority  to  rescind  or  set  aside 
the  results  of  the  former  trials  and  reopen 
the  cases  and  proceed  with  the  trial  there- 
of. That  trial  took  place  on  September  17, 
1916,  and  resulted  in  the  expulsion  of  Simp- 
son by  a  vote  of  21  to  10,  and  Smith  by  a 
vote  of  18  to  12.  The  evidence,  as  recorded, 
was  similar  to  that  used  on  the  two  former 
occasions,  but  more  witnesses  testified.  Mas- 
tin  is  reported  as  having  said  the  crews 
might  not  have  been  cut  so  soon  if  Simpson 
and  Smith  had  not  been  down  to  the  office. 
Huff  was  present  for  the  first  time,  and  made 
an  extensive  statement,  but,  on  his  own  mo- 
tion, was  excused  from  voting.  On  a  Joint 
appeal  from  these  actions,  the  Grand  Chief 
Engineer  declined  to  reopen  the  cases,  but 
advised  the  appellants  of  their  right  to  ap- 
appeal  from  his  decision  to  the  next- conven- 
tion, or  Grand  International  Division.     Of 


this  last  right  of  appeal  they  did  not  en- 
deavor to  avail  themselves. 

Section  35  of  the  Standing  Rules,  under 
which  the  charges  were  preferred,  reads  as 
follows: 

"Any  member  who  by  verbal  or  written  com- 
munication to  railroad  officials  or  others  inter- 
feres with  a  grievance  that  is  in  the  hands  of  a 
committee,  or  at  any  other  time  makes  any  sug- 
gestion to  any  official  that  may  cause  discord 
in  any  division,  shall  be  expelled  as  per  sections 
49  and  54  of  statutes,  when  proven  guilty: 
Provided,  however,  this  law  shall  not  apply  to  a 
brother  in  official  position  when  called  upon  to 
express  an  opinion  in  his  official  capacity.' 


»» 


Section  20  of  said  rules  affirms  the  right 
of  a  committee  of  the  Brotherhood  of  Locomo- 
tive Engineers  to  handle  all  questi(Xis  and 
matters  pertaining  to  engineers,  except  sudi 
of  them  as  are  firanen,  working  as  engineers, 
they  being  under  the  Jurisdiction  of  the  com- 
mittee of  the  Brotherhood  of  Locomotive 
Firemen  and  Enginemen.  The  Elk  Horn 
pool,  the  dissolution  of  which  by  the  action 
of  Mastin,  allied  to  have  been  induced  by 
the  plaintiffs,  resulted  in  the  proceedings 
complained  of,  affected  both  classes  of  en- 
gineers, in  consequence  of  which  there  was 
a  general  reduction  in  rank  and  position 
among  the  engineers  and  firemen  as  well 
as  loss  of  time.  In  view  of  this  result,  the 
plaintiffs  were  charged  with  having  violated 
the  Chicago  Joint  Working  Agreement,  est 
tered  into  by  the  two  organizations,  the  Lo- 
comotive Engineers  and  Locomotive  Fire- 
men. This  agreement  was  operative  among 
the  members  of  the  two  organizations  on 
the  Norfolk  &  Western  Railway,  but  had  not 
been  assented  to  by  the  railway  company.  It 
is  a  rather  lengthy  document,  and  some  of 
its  provisions  bear  directly  upon  the  rela- 
tions subsisting  between  the  engineers  and 
firemen  in  the  Elk  Horn  pool. 
Simpson  held  three  certificates  or  policies 
of  insurance,  calling  for  $4,500  and  Smith 
one,  calling  for  $1,500.  Under  the  rules  nnd 
regulations  of  the  insurance  company  by 
which  the  certificates  had  been  issued,  they 
were  expressly  made  valid  for  a  period  of 
one  year  after  the  expulsion  of  the  members 
to  whom  issued  but  no  longei;.  The  presi- 
dent of  the  insurance  association,  testifying 
in  the  case,  said  the  insurance  certificates  of 
the  plaintiffs  would  have  been  maintained 
by  him,  on  payment  of  the  assessments  called 
for  by  them,  if  appeals  had  beai  taken  to 
the  Grand  International  Division,  notwith- 
standing the  lack  of  express  authority  to  do 
so.  The  import  of  his  testimony  is  that  for- 
merly the  convention  or  Grand  Internation- 
al Division  met  annually,  and  that  the  pro- 
vision for  conthiuance  of  insurance  certifi- 
cates for  one  year  was  designed  to  keey 
them  in  force,  after  expulsion,  pending  the 
prosecution  of  appeals;  and  that,  by  an 
amendment  of  the  constitution,  making  the 
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convention  triennial  instead  of  annual,  tbe 
right  of  maintenance  of  insurance  pending 
an  appeal  had  been  apparently  interfered 
with  by  oversight.  Hence  he  says  he  would 
have  recognized  the  certificates  and  endeav- 
ored to  keep  them  in  force  if  the  expelled 
members,  the  plaintiffs  here,  had  taken  ap- 
peals to  the  convention.  Their  only  replj 
.to  this  is  lack  of  duty  on  their  part  to  take 
appeals  at  a  period  earlier  than  30  days  be- 
fore the  meeting  of  the  Grand  International 
Division.  They  tendered  assessments  for 
a  while,  without  appealing,  but  they  were 
not  accepted. 

[10,11]  Section  8  of  the  constitution  re- 
quires the  Grand  Chief  Engineer  to  devote 
his  entire  time  to  the  interest  of  the  Brother- 
hood, declares  him  to  be  the  official  head  of 
the  order  and  expressly  vests  in  him  power 
to  exercise  full  control  over  the  grand  office 
and  the  order  in  general.  It  also  clothes 
him  with  authority  to  entertain  appeals, 
and  makes  his  decisions  final  and  conclusive 
until  the  triennial  meeting  of  the  Grand 
International  Division.  Section  66  of  the 
statutes  provides  that  any  division  will- 
fully violating  any  rule  or  regulation  of  the 
Grand  International  Brotherhood  may  have 
its  charter  suspended  by  the  Grand  Chief 
Engineer,  until  the  next  meeting  of  the 
Grand  International  Division.  The  terms  of 
these  provisions  are  broad  enough  to  include 
both  executive  or  administrative  powers  and 
quasi  Judicial  authority.  Since  the  order  is 
composed  of  its  subordinate  bodies,  as  well 
as  its  members,  authority  vested  in  the 
Grand  Chief  Engineer  to  exercise  full  con- 
trol over  the  order  in  general  may  reasonably 
be  construed  as  carrying  a  power  of  visitation 
and  direction  over  the  divisions,  and  as  ef- 
fectually excluding  the  theory  of  lack  of  au- 
thority in  this  official  to  act  otherwise  than 
upon  an  appeal  formally  taken  to  him.  Of 
course,  his  power  over  the  order  is  not  ab- 
solute nor  unlimited.  It  is  vested  in  him 
not  for  purposes  of  destruction,  dissolu- 
tion, or  perversion,  but  to  enable  him  to  see 
that  the  laws  and  regulations  of  the  or- 
der are  enforced  and  its  integrity  and 
efficiency  preserved.  It  would  not  be  un- 
reasonable nor  inconsistent  with  the  lan- 
guage of  section  8  to  hold  that,  on  the  de- 
velopment of  a  situation  rendering  it  nec- 
essary in  his  opinion  to  make  an  investiga- 
tion for  the  purpose  of  ascertaining  whether 
a  division  has  violated  any  rule  or  regulation 
of  the  general  organization  by  any  act  of  omis- 
sion or  commission,  he  may  institute  an  in- 
quiry of  his  own  volition  and  without  initia- 
tion or  suggestion  from  any  other  source,  and, 
after  having  ascertained  the  facts,  determine 
whether  or  not  the  division  has  willfully  vi- 
olated any  of  the  rules  or  regulations,  sub- 
ject to  a  right  of  review  by  the  Grand  Inter- 
national Division.  Such  power  In  the  hands 
of  such  an  organization  may  be  essential 
to  the  maintenance  of  its  integrity.    Other* 


wise  a  subordinate  division  might  wholly 
fail  to  discharge  its  duties,  with  impunity, 
for,  by  mutual  assent,  its  officers  and  all  of 
its  members  might  refrain  from  bringing 
its  wrongful  acts  to  the  attention  of  the 
superior  authority.  Irremediable  conduct  of 
that  kind  might  soon  demoralize  the  entire 
association.  Section  66  of  the  statutes 
might  reasonably  be  deemed  to  be  an  inter- 
pretation of  a  portion  of  section  8  of  the 
constitution,  as  well  as  a  means  of  carrying 
it  into  effect.  The  appellate  jurisdiction  of 
the  Grand  Chief  Engineer  is  not  questioned 
hera  It  is  expressly  conferred  by  section  8 
of  the  constitution.  One  of  the  contentions 
seems  to  be  that  he  had  no  authority  or 
power  to  intervene  or  interpose  in  the  cases 
pending  in  division  No.  448,  because  neither 
the  division,  on  the  one  hand,  nor  the  ac- 
cused members,  on  the  other  hand,  had  pros- 
ecuted an  appeal,  so  as  to  oring  the  con- 
troversy within  his  jurisdiction  as  conferred 
by  that  section  of  the  constitution,  and  be- 
cause he  seems  to  have  acted  in  the  matter 
at  the  instance  of  Huff.  Manifestly,  the 
question  thus  raised  'was  one  for  decision,  in 
the  first  instance  by  the  Grand  Chief  En- 
gineer, and  ultimately  and  finally  in  the 
Grand  International  Division,  to  which  an 
appeal  might  have  been  taken.  If  the  in- 
terpretation of  the  constitution  were,  for 
all  purposes,  within  the  jurisdiction  of  this 
court,  and  the  position  taken  by  the  attor- 
neys for  the  plaintiffs  accepted  as  sound,  it 
might  be  adopted  as  the  basis  of  the  deci- 
sion. But  the  construction  of  the  organic 
agreement,  by-laws,  rules  and  regulations  of 
a  benefit  society  or  other  unincorporated 
voluntary  association  belongs,  not  to  the 
court,  but  to  the  board,  council,  or  other  tri- 
bunal provided  for  the  purpose  in  the  organ- 
ization, if  any.  So  long  as  the  body  upon 
which  this  power  of  Interpretation  has  been 
conferred  does  not  substitute  legislation  for 
Interpretation,  nor  trangress  the  bounds  of 
reason,  common  sense,  or  fairness,  nor  con- 
travene public  policy  or  the  laws  of  the  land, 
in  their  conclusions  and  decisions,  the  courts 
cannot  interfere  with  them.  State  ex  rel. 
Smith  V.  County  Court,  78  W.  Va.  168,  88  S. 
E.  662;  Republican  Executive  Committee  v. 
County  Court,  68  W.  Va.  113,  69  S.  E.  522; 
Boggess  V.  Buxton,  67  W.  Va.  679,  69  S.  B. 
367,  21  Ann.  Cas.  289 ;  Peyre  v.  Mutual  Re- 
lief Society,  90  Cal.  240,  27  Pac.  191 ;  Screw- 
men's  Benevolent  Association  v.  Benson,  76 
Tex.  552,  13  S.  W.  379 ;  Noel  v.  Modern  Wood- 
men of  America,  61  111.  App.  597;  State  v. 
Grand  Lodge,  K.  of  P.,  53  N.  J.  Law,  536, 
22  Atl.  63 ;  Burt  v.  Grand  Lodge,  F.  &  A.  M., 
44  Mich.  208;  Anacosta  Tribe  No.  12  v. 
Murbach,  13  Md.  91,  71  Am.  Dec.  625 ;  Law- 
son  V.  Hewell,  118  Cal.  613,  50  Pac.  763,  49 
L.  R.  A.  400;  Spllman  y.  Supreme  Council, 
157  Mass.  128.  31  N.  E.  776;  Connelly  v. 
Masonic  Mut.  Ben.  Ass'n,  58  Conn.  552,  20 
AU.  671,  9  L.  R.  A.  428,  18  Am.  St  Rep.  296 : 
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Levy  V.  XT.  S.  Grand  Lodge,  9  Mise,  Rep.  633» 
80  N.  Y.  Supp.  885 ;  Weiss  v.  Musical  Mut  Pro. 
Union,  189  Pa.  446, 42  Atl.  118, 69  Am.  St.  Rep. 
820;  Schmidt  v.  Abraham  Lincoln  Lodge, 
84  Ky.  490.  2  S.  W.  156 ;  Ryan  v.  Cudahy,  157 
111.  108,  41  N.  E.  760,  49  L.  R.  A.  353,  exhaus- 
tive note,  48  Am.  St.  Rep.  305;  Wilcox 
V.  Supreme  CJouncil,  Royal  Arcanum,  210  N. 
Y.  370,  104  N.  E.  624,  52  L.  R.  A.  (N.  S.)  806, 
note. 

Practically  all  of  the  positions  taken  in 
argument,  for  the  plaintiffs  below,  are  ren- 
dered imtenable  by  this  general  principle. 
Whether  Huff's  position  as  chairman  of  the 
General  Adjustment  Committee  .gave  him 
such  official  interest  in  the  proceedings  pend- 
ing in  the  division  as  justified  his  complaint 
to  the  Grand  Chief  Engineer,  against  the  re- 
sult of  its  action,  and  whether  that  official 
was  bound  to  refrain  from  procedure  in  the 
premises,  because  the  information  tending 
In  his  opinion,  to  establish  the  evasion  of 
duty  on  the  part  of  the  division,  was  com- 
municated by  Huff,  whose  alleged  animosity 
toward  Simpson  may  have  been  known  or 
suspected,  are  questions  of  such  character 
as  bring  them  within  the  provinces  of  the 
officers  and  tribunals  of  the  association  for 
determination.  Huff  was  cnibordinate  to 
Stone  in  rank  and  authority.  The  charges 
made  against  the  plaintiffs  related  to  a  mat- 
ter over  which  he  may  have  had  some  au- 
thority. Under  his  diagnosis  of  the  sit- 
uation, Simpson  and  Smith  had  a  grievance, 
deprivation  of  their  right,  as  senior  engi- 
neers, to  run  the  electric  motors,  that  should 
have  come  up  regularly  and  possibly  have 
passed  through  the  hands  of  the  committee 
or  the  local  committee  whose  determina- 
tions might  directly  or  *  indirectly  have  re- 
quired action  <Hi  his  part  reviewable  by 
Stone.  As  chairman  of  the  general  adjust- 
ment committee,  he  was  the  highest  offi- 
cial of  the  order  on  the  Norfolk  &  Western 
Railway,  and,  whether  directly  chargeable 
with  any  duty  respecting  the  catting  of  the 
Elk  Horn  crews  or  not,  the  propriety  of 
the  dissolution  of  the  Elk  Horn  pool  was 
manifestly  a  matter  concerning  which  he 
might  be  called  upon  to  act  officially,  by 
way  of  review  or  otherwise.  Whether  he 
acted  strictly  within  his  duty  or  not,  noth- 
ing in  the  rules  or  regulations  forbade  his 
giving  his  superior  information  which  both 
deemed  to  be  for  the  good  of  the  organiza- 
tion, nor  acceptance  thereof  by  the  latter. 
Whether  their  conduct  in  this  respect  was 
proper  or  not,  the  written  laws  of  the  order 
leave  undetermined,  and  it  was  not  so  un- 
reasonable or  unjust  as  to  place  it  beyond 
the  scope  of  a  reasonable  interpretation  of 
the  rules  and  regulations. 

Stone's  exercise  of  his  power  of  suspen- 
sion and  appellate  jurisdiction  conjointly 
and  simultaneously,  so  as  to  compel  the 
expulsion  of  the  accused  members,  or  loss 
of  the  charter,  and  thus  restrain  the  liberty 


of  members  in  respect  of  their  action  in  the 
trials  is  harsh  and  drastic  on  its  face  and 
decidedly  variant  from  the  course  of  or- 
dinary Judicial  procedure.  But  it  must 
be  remembered  that  the  association  was  not 
formed  in  absolute  accord  with  the  scheme 
or  plan  of  the  state  government  The  mere 
reversal  of  a  finding  of  not  guilty  by  a  di- 
vision would  not  effect  an  expulsion  of  a 
guilty  member.  He  can  be  eliminated  only 
by  the  action  of  the  division  itsdLf,  and  the 
chiefs  power  over  the  division  is  his  con- 
trol of  its  charter.  In  what  other  way 
could  he  compel  an  obdurate  division  to  ex- 
pel members  plainly  and  indisputably  guilty 
of  the  most  reprehensible  conduct?  Must 
the  division  be  permitted,  if  it  so  wills,  to 
let  all  of  its  rules  and  regulations  become 
dead  letter  law,  and  thus  make  itself  an 
impediment  to  the  maintenance  of  an  effi* 
cient  organization,  an  obstruction  to  the 
achievement  of  the  social  object,  and  a  dis- 
grace to  the  association?  It  cannot  be  un- 
reasonable to  say  tbje  two  powers  vested  in 
the  official  head  of  the  organization  may  be 
conjointly  exercised  in  plain  cases.  If 
they  can  be  so  used  in  such  cases,  the  right 
to  determine  whether  they  may  be  in  doubt- 
ful cases  necessarily  follows,  and  belongs 
to  the  association  tribunals,  not  the  courts. 
[12-14]  If  the  members  of  a  divisicMi 
should  expel  a  member  on  some  ground  not 
recognized  by  the  laws,  rules,  and  regula- 
tions, or  without  notice  or  trial,  or  without 
any  evidence  against  him,  under  a  threat  of 
suspension  of  the  charter*  they  might  \m 
liable,  for  purely  arbitrary  and  tyrannical  aiv 
tion  on  the  part  of  the  official  head  of  the  or 
ganization  would  no  doubt  be  inefficadonr 
to  protect  himself,  his  association,  or  thos«9 
acting  under  his  orders.  People  ▼.  New  York 
Produce  Elxchange,  149  N.  Y.  401,  44  N.  B. 
84;  Society  for  Visitation  of  Sick  y.  Com- 
monwealth, 52  Pa.  St  125,  91  Am.  Dea  139; 
People  V.  Young  Men*s,  etc,  Soc,  65  Barb. 
(N.  Y.)  357;  Rex  v.  Faversham,  8  T.  R  35€k 
Though  the  plaintiffls  denied  the  charges 
preferred  against  them  and  may  not  have 
been  guilty,  there  was  some  evidence  against 
them.  They  had  been  in  Mastin's  office  Just 
before  the  crews  were  cut  and  held  a  tsoat 
versation  with  him  in  which  reference  was 
made  to  the  electric  motors  and  expressed 
the  opinion  that  they  were,  or  would  be,  en- 
titled to  them.  Moreover,  they  had  previous- 
ly seen  Bill,  the  assistant,  who  swears  they 
requested  assignment  to  those  motors,  and 
that  he  communicated  their  request  to  Mas- 
tin  before  the  crews  were  cut.  Keith,  an- 
other engineer,  swears  Simpson  invited  him 
to  unite  with  him  in  a  demand  for  the  electric 
motors,  saying  they  might  be  able  to  "bluff** 
the  railroad  officials  into  compliance  with 
their  request  In  the  new  assignments  they 
got  the  electric  motors.  They  may  not  have 
been  guilty,  but  the  existence  of  evidence 
against  them  cannot  be  mocessfiilly  dsnied. 
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Whether  It  was  sufficient  or  not  was  a  ques- 
tion for  the  division  in  the  first  instance,  and 
later  for  the  Grand  Chief  Engineer  if  the 
Grand  Intematicmal  Division  concurs  in  his 
construction  of  the  constitution  and  statutes. 
While  his  opinion  that  there  was  a  decided 
preponderance  of  evidence  against  the  ac- 
cused may  not  have  been  well  founded,  the 
evidence  afforded  bases  for  two  intelligent 
and  reasonable  opinions  as  to  the  preponder- 
ance thereof.  Stone  swears  he  has  exercised 
the  powers  and  authority  he  applied  in  these 
two  cases  on  previous  occasions  without  any 
protest  or  dissent  on  the  part  of  the  Grand 
International  Division. 

Right  to  expel  on  the  same  charges  on 
which  the  accused  has  previously  been  ac- 
quitted, under  the  mandate  of  a  superior 
officer  or  tribunal  exercising  appellate  juris- 
diction, depends  upon  the  same  principle.  It 
Is  a  question  of  private  social  law,  either  de- 
tennined  by  the  express  terms  of  the  con- 
stating instruments,  by-laws,  rules  and  regu- 
lation, or  by  fair  and  reasonable  interpreta- 
tion of  provisions  thereof,  relating  to  the  sub- 
ject. Neither  the  constitution,  statutes,  nor 
rules  of  the  association  forbid  the  placing  of 
an  accused  member  in  jeopardy  a  second 
time.  If,  In  the  absence  of  any  provision  on 
the  subject,  there  is  a  presumption  of  in- 
tent to  adopt  this  provision  of  organic  state 
law,  it  Is  clearly  overthrown  by  the  practi- 
cally unlimited  powers  vested  in  the  Grand 
International  Division  to  whom  the  Grand 
Chief  Engineer  makes  his  triennial  reports, 
and  whose  representative  and  spokesman  he 
is,  when  that  body  is  not  in  session.  In  the 
absence  of  an  express  provision,  guaranteeing 
Immunity  from  second  trial  for  the  same  of- 
fense, the  right  of  interpretation  and  con- 
struction exists,  and  that  right  is  vested  in 
the  grand  Chief  Engineer.  When  his  deci- 
sion is  reported  to  the  G.  I.  D.,  it  Is  subject  to 
the  action  of  that  body,  which  has  "exclusive 
jurisdiction  over  all  subjects  pertaining  to 
the  Brotherhood,"  whose  "enactments  and  de^ 
dsions  upon  all  questions  are  the  supreme' 
law  of  the  Brotherhood,"  to  which  "all  divi- 
sions and  members  of  the  order  shall  render 
true  obedience."  Con.  G.  I.  B.  of  L.  E.  |  3. 
The  courts  cannot  interj^ose  in  advance  of 
the  decision  of  a  body  having  such  plenary 
powers,  and  hold  that  its  representative  has 
no  power  to  do  what  It  clearly  has  power  to 
ratify  or  order.  The  powers  thus  vested  in  It 
expressly  exclude  any  presumption  of  intent 
to  adopt  the  limitations  and  rules  of  the 
civil  laws,  respecting  either  procedure  or 
substantive  rights  in  the  order.  They  do  not 
override  legal  limitations  imposed  upon  the 
powers  of  such  organizations,  of  course,  but 
nothing  in  the  civil  law  inhibits  a  second 
trial  of  a  member  of  a  voluntary  association 
for  the  same  offense  against  his  will.  Ordi-* 
narily,  the  courts  deny  the  exist^ice  of  any 
presumption  of  intent  to  bind  such  associa- 
tions to  the  mjDdes  of  procedure  prescribed 
by  public  law.    Gray  y.  Christian  Society^ 


137  Mass.  329,  50  Am.  Bep.  310;  Spihnan  v. 
Supreme  Council  of  the  Home  Circle,  157 
Mass.  128,  31  N.  E.  776;  People  v.  St.  George 
Soa,  28  Mich.  261;  Kelly  v.  Grand  Circle,  40 
Wash.  681,  82  Pac  1007 ;  Marcus  v.  National 
CouncU,  123  Minn.  145,  143  N.  W.  265;  Kul- 
berg  V.  National  Ooundl,  124  Blinn.  437,  145 
N.  W.  120;  Pepin  v.  Soci§t6  St  Jean  Baptiste^ 
24  B.  I.  550,  54  AU.  47,  60  U  B.  A.  626;  Mur- 
ray V.  Supreme  Hive,  112  Tenn.  664,  80  S. 
W.  827.  An  apparently  contrary  holding  is 
found  in  Commonwealth  v.  Guardians  of  the 
Poor,  6  Serg.  &  B.  (Pa.)  469,  but  that  was  a 
public  corporation  governed,  as  to  its  organi- 
zati<xi  and  rights  of  members,  by  public  law, 
not  by  contract  Moreover,  there  seems  to 
have  been  no  mode  of  correction  by  appeal. 
The  corporation  was  not  a  subordinate  or- 
ganization of  a  larger  body  having  super- 
visory power  over  it  and  the  member  ex- 
pelled had  had  no  notice  of  the  second  trial. 

The  propositions  on  which  these  observa- 
tions stand  are  obvious  corollaries  of  others 
to  which  the  courts  have  yielded  practically 
unanimous  assent  The  expulsion  of  a  mem- 
ber of  a  voluntary  association,  whether 
incorporated  or  not  after  notice,  an  <^por^ 
tunity  to  be  heard  and  a  trial  fairly  con- 
ducted agreeably  to  the  laws  of  the  associa- 
tion, is  oondnsive  upon  the  civil  courts. 
State  ex  reL  Smith  v.  County  Court,  78  W. 
Va.  269,  88  S.  EL  798;  Boggess  v.  Buxton, 
67  W.  Va.  679,  69  S.  E.  367,  21  Ann.  Cas.  289; 
Committee  v.  County  Court  68  W.  Va.  113, 
69  S.  E.  522;  Wiloox  y.  Supreme  Council,  210 
N.  Y.  370,  104  N.  E.  624,  62  li.  B.  A.  (N.  S.) 
806,  note  citing  numerous  casea  "Where 
the  society  makes  provision  for  the  settle- 
ment of  controversies  between  it  and  Its 
members,  or  between  its  members,  concern- 
ing  its  govemmoit  its  dissolution,  or  its 
property,  courts  will  refuse  to  take  cogni- 
zance of  such  controversies  until  those  who 
have  grievances,  have  in  'the  first  instance, 
resorted  to  and  exhausted  the  remedies  pro- 
vided by  the  society.  •  •  •  The  mere 
provision  of  such  a  means  abridges  the  right 
to  appeal  to  the  courts  until  the  prescribed 
means  have  been  pursued.  This  rule  pre- 
vails in  matters  of  discipline,  in  the  expul- 
sion and  suspension  of  members,  and  arises 
from  the  fact  that  in  such  cases  the  contro- 
versy springs  from  the  contract  of  member- 
ship, and  is  a  matter  of  Internal  regulation." 
Niblack,  B^.  Soc.  &  Ace.  Ins.  $  111;  Smith 
V.  County  Court  dted;  Grand  Lodge,  K.  of  P. 
V.  People,  60  HL  App.  550;  Oliver  v.  Hop- 
kins, 144  Mass.  175,  10  N.  E.  776;  Zeliff  v. 
Grand  Lodge,  K.  of  P.,  53  N.  J.  Law,  536,  22 
AtL  63;  Whitty  v.  McCarthy,  20  B.  L  '792, 
36  Aa  129. 

Whether  malice  on  the  part  of  the  members 
voting  for  expulsion,  under  the  circumstances 
stated,  would  constitute  a  good  cause  of 
action,  need  not  be  detem4ned,  for  there  is 
no  evidence  of  its  existence,  sufficient  to  sus- 
tain a  verdict  founded  upon  it  The  trial 
court  correctly  so  ruled  by  his  peremptory 
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instruction  to  find  for  the  individual  defend- 
ants. On  the  last  trials,  the  vote  was  taken 
under  the  mandate  of  a  superior  olSbcer, 
claiming  right  and  power  under  the  laws  of 
the  organization,  to  annul  the  acquittals  on 
the  ground  that  they  were  against  the  clear 
weight  of  evidence,  and  required  the  division 
to  expel  the  accused  members.  This  intro- 
duced an  entirely  new  element  into  the  cases. 
It  became  necessary  for  each  member  to  de- 
termine for  himself  whether  Stone  possessed 
the  authority  he  claimed  and  whether  the 
law  of  the  association  required  submission  to 
his  orders.  The  change  of  attitude  of  mem- 
bers was  on  its  face  a  submission  to  an  as- 
sertion of  superior  authority,  wherefore  it 
raises  no  inference  of  malice  or  misconduct. 
Huff  and  Simpson  were  not  friends.  On  two 
previous  occasions  they  had  had  alterca- 
tions, but  there  is  nothing  in  the  evidence 
tending  to  prove  that  Huff  was  actuated  )>y 
any  ill  will  in  what  he  did  respecting  the 
charges.  He  had  not  attended  the  first  two 
trials,  and  on  the  last  4id  no  more  than  ex- 
plain the  reason  for  his  having  brought  the 
others  to  the  attention  of  the  Grand  Chief 
Engineer.  At  his  own  request,  he  was  ex- 
cused from  voting,  and  there  is  no  proof  that 
he  otherwise  exercised  any  personal  influence 
he  may  have  had  over  other  members. 

Lack  of  jurisdiction  of  the  Grand  Inter- 
national Brotherhood  requires  reversal  of 
the  Judgment,  and  setting  aside  of  the  ver- 
dict against  It,  but  the  Judgment  in  favor  of 
the  individual  defendants  must  be  affirmed, 
the  trial  court's  instruction  to  the  Jury  to 
find  for  them  having  been  properly  given.  As 
nothing  can  be  decided  against  the  associa- 
tion without  Jurisdiction,  and  the  Judgment 
in  favor  of  the  other  defendants  is  free  from 
error  and  completely  discharges  them,  there 
is  no  occasion  to  deal  with  the  numerous  as- 
signments of  error,  based  upon  the  other 
rulings  of  the  court  during  the  progress  of 
the  trial.  As  to  the  Grand  International 
Brotherhood,  the  cases  wil  be  remanded, 
with  leave  to  the  plaintiffs  to  acquire  Juris- 
diction of  its  members  by  proper  process  and 
proceed  with  a  new  trial,  if  they  shall  see 
fit  so  to  do. 
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KNOTTS  V.  BARTLETT  et  aL     (No.  8626.) 

(Supreme  (3onrt  of  Appeals  of  West  Virginia. 

March  4,  1919.) 

(Syllabus  by  the  Court,) 

1.  Contracts  ^=»169,  170(1)-<Jonstruction 
OF  Written  Agreement  —  Circumstances. 
Where  the  language  of  a  written  agreement 
is  ambiguous  or  incomplete,  or  the  purpose  con- 
templated obscure,  the  court,  in  an  endeavor  to 
interpret  its  meaning  and  ascertain  its  subject- 
matter  and  purpose,  will  look  to  the  circum- 
stances surrounding  the  parties  at  the  time 
they  entered  into  it,  and  the  acts  done  by  them 

in  carrying  it  into  execution. 

—  ^ 


2.  PLSADiNa  «=»312— Suit  fob  Accouktino 
—BiLir-lNcoNsisTKNCT— Exhibit. 

Where  a  bill  alleges  the  formation  of  a 
partnership  for  the  pnri)08e  of  securing  options 
and  leases  upon  oil  and  gas  properties  for  oil 
and  gas  purposes,  and  for  the  actual  develop- 
ment and  drilling  for  oil  and  gas,  if  deemed  ad- 
visable and  necessary,  and  also  the  performance 
of  acts  tending  to  show  the  concurrence  of  the 
parties  in  such  intention,  an  exhibit  filed  with 
the  bill,  showing  an  agreement  that  one  of  the 
parties  was  to  pay  the  traveling  expenses  of  the 
other  in  securing  such  "options,**  to  be  taken  in 
the  name  of  the  former,  and  that  the  net  profits 
were  to  be  divided,  when  construed  in  relation 
to  allegations,  admitted  on  demurrer,  of  acts 
done  pursuant  to  such  agreement,  will  not  be 
deemed  inconsistent  therewith. 

3.  Pleading  ^=»214(3)— Bnx  fob  Dissolu- 
tion AND  Accounting — Bill— Exhibit— 
Demurrer. 

Where  a  bill  for  the  dissolution  of  a  part- 
nership and  an  accounting  alleges  the  formation 
of  the  partnership  for  certain  purposes,  and 
acts  done  thereunder  tending  to  show  such  to 
have  been  the  intention  of  the  parties,  and  an 
exhibit  filed  with  the  bill  is  not  inconsistent 
therewith,  on  demurrer  it  will  be  taken  as  true 
that  a  partnership  for  such  purposes  waa 
formed. 

Appeal  from  Circuit  Court,  Marion  County. 

Bill  by  J.  Bowan  Knotts  against  Fred  W. 
Bartlett  and  others.  Decree  for  defendant 
Bartlett,  and  plaintiff  appeals.  Reversed 
and  remanded. 

W.  M.  Hess,  of  Mannlngton,  for  appellant. 

L.  S.  Schwenek,  of  Mannington,  and  Harry 
Shaw  and  W.  S.  Meredith,  both  of  Fairmont, 
for  appellees. 

LYNCH,  J.  The  original  and  amended 
bills,  dismissed  upon  demurrer,  allege  a  part- 
nership between  plaintiff  and  defendant 
Fred  W.  Bartlett  for  the  purpose  of  dealing 
in  oil  and  gas  leases  or  "options"  covering 
lands  in  Marion,  Wetzel,  and  other  counties 
of  this  state  and  elsewhere,  and  the  explora- 
tion or  development  of  the  leased  premises 
for  these  products,  if  the  parties  so  elect, 
and  the  actual  and  profitable  development  of 
some  of  the  lands  through  operations  there- 
on by  sublessees,  who  also  are  named  de- 
fendants, and  pray  for  a  decree  to  require 
Bartlett  to  account  to  plaintiff  far  his  share 
of  the  oil  wrongfully  withheld  by  Bartlett, 
and  for  a  disclosure  by  defendant  Eureka 
Pipe  Line  Company  of  the  quantity  of  oil 
produced  from  the  leasehold  estates,  and  for 
other  relief. 

[1]  The  chief  argument  in  support  of  the 
ruling  upon  the  demurrer  is  directed  against 
the  agreement  copied  into  and  filed  with 
/ind  made  a  part  of  the  amended  bill,  par- 
ticularly as  to  its  sufficiency  to  show  the 
formation  of  the  partnership  alleged  in  both 
bills.    This  is  the  contract: 


^s»For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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"iJecember  13,  1915, 

**I  hereby  agree  to  pay  J.  B.  Knotts  traveling 
expenses  in  securing  an  option  on  the  Kingley 
and  Burgess  oil  property,  or  any  other  proper- 
ties; said  options  are  to  be  taken  in  my  name 
and  the  net  profits  is  [are]  to  be  divided. 

•'F.  W.  Bartlett" 

J.  B.  Knotts  is  the  plaintiff,  J.  Bowan 
Knotts,  and  F.  W.  Bartlett  Is  the  defendant 
Fred  W.  Bartlett. 

The  terms  of  the  contract,  apparently  a 
mere  memorandum  of  the  agreement,  are 
enlarged  by  the  allegations  of  the  bills,  and 
the  allegations  are  admitted  by  the  demur- 
rer. They  disclose  the  real  object  of  the 
parties  In  entering  into  the  agreement,  name- 
ly, to  effectuate  a  common  enterprise  upon 
the  terms  agreed  upon  as  evidenced  by  the 
exhibit.  That  paper  appellee  Bartlett  would 
have  us  interpret  to  mean  only  that  the  par- 
ties intended  a  mere  joint  enterprise  devoted 
exclusively  to  the  acquirement  of  options  to 
buy  and  sell  oil  properties  for  profit,  Knotts 
to  contribute  his  time  and  experience,  and 
Bartlett  to  bear  the  necessary  expense,  and 
both  to  participate  in  the  net  profits  realized 
from  the  sales.  In  answer  to  that  argument 
it  is  necessary  now  to  say  only  that  neither 
party  acted  upon  that  interpretation,  and  it 
is  not  consistent  with  the  express  declara- 
tions of  the  bills.  Among  other  things  the 
bills  allege  that — 

"said  Bartlett  and  your  orator  ^Knotts)  on  the 
said  13th  day  of  Deceinher,  1915,  entered  into  an 
agreement  between  themselves  forming  a  part- 
nership, for  the  purpose  of  taking,  securing,  and 
handling  options  and  leases  upon  oil  and  gas 
properties  •  •  •  for  oil  and  gas  purposes 
and  develot)ment,  and,  if  deemed  advisable  and 
Bftcessary,  for  the  actual  development  and  driU- 
og  for  oil  and  gaa  on  such  of  the  leases  which 
(hey  should  take  or  secure,  as  they  should  de- 
termine to  drill  and  develop,  or  procure  the 
drilling  and  development  of." 

[2, 3]  The  contracts  secured  and  sublet 
were  leases  for  the  production  of  oil  and 
gas  from  lands  in  Marion  county,  taken  and 
procured  by  EInotts  in  the  name  of  Bartlett 
as  lessee,  and  delivered  to  him  by  Knotts, 
and  with  reference  to  which  Bartlett  acted 
in  subletting  them  to  Carnegie  Natural  Gas 
Company  upon  condition  that  if  oil  were  pro- 
duced, as  subsequently  it  was,  Bartlett  was 
to  have  the  well  or  wells  upon  his  reimburs- 
ing the  operator  for  the  money  expended  for 
that  purpose,  and  the  operator  to  have  the 
well  or  wells  upon  the  annual  payment  of 
rentals  if  gas  only  was  produced.  In  other 
words,  Bartlett  acted  In  accord  with  the 
'  charges  preferred  by  the  bills,  the  truth  of 
whose  allegations  he  admits.  By  this  admis- 
sion he  also  interprets  the  contract  as  the 
plaintiff  interprets  it. 

The  word  "option"  does  not  necessarily 
definitely  define  or  limit  the  business  to 
which  the  partnership  was  to  be  devoted. 


fif  it  may  properly  be  said  to  have  that  ef- 
fect, yet  the  parties  were  competent  to  give 
it  a  wider  meaning,  as  they  have  done,  if 
what  Bartlett  actually  did  may  be  accepted 
as  indicating  such  an  enlargement-  Further- 
more, interpreting  the  contract  as  he  sug- 
gests, he  cannot  now  lawfully  exclude  his 
partner  from  participation  in  the  emolu- 
ments accrued,  if  he  himself  has  departed 
from  the  strict  letter  of  the  contract.  If  the 
object  was,  as  he  says,  to  sell  the  leases,  or 
"options'*  if  he  prefers  that  word,  and  di- 
vide the  profits,  he  should  have  adhered  to 
the  accomplishment  of  that  object  and  not 
have  departed  from  it.  His  departure  do«s 
not  justify  the  wrong  complained  of  or  war? 
rant  the  course  pursued  by  him.  For  wt>ei- 
his  acts  are  construed  in  connection  with  thfr 
contract,  as  plaintiff  interpreted  it  ^u  h^ij 
pleadings,  there  is  concord,  not  discord,  be- 
tween them.  Conceding  the  language  to  be 
of  doubtful  import  or  ambiguous,  though  it 
seems  clear  enough  as  far  as  it  goes  to 
define  the  relation  of  the  parties  to  each 
other,  yet  where  the  parties,  by  their  acts 
and  conduct,  concur  in  its  construction  and 
interpretation,  courts  regard  and  give  effect 
to  their  exposition,  when  to  do  so  does  not 
violate  the  rules  of  law  or  infringe  upon 
public  policy.  Clark  v.  Sayers,  55  W.  Va. 
512,  47  S.  E.  312.  This  is  an  often  repeated 
and  well-established  canon  of  construction. 

If  Bartlett  did  not  intend  to  say  what  the 
language  used  means,  and  what  he  has  inter- 
preted it  to  mean,  why  did  he  not  make  the 
meaning  clear?  Why  provide  for  the  tak- 
ing of  options  in  his  name  if  he  simply  em- 
ployed Knotts  to  secure  options  for  him? 
Many  matters  are  left  open  by  the  memoran- 
dum, but  the  door  of  inquiry  into  their  real 
meaning  is  not  closed,  as  counsel  would  have 
us  believe.  It  is  the  duty  of  a  court  to  as- 
certain what  the  parties  meant  to  accom- 
plish, what  they  had  in  mind,  and,  to  do  so, 
to  give  due  regard  to  their  intention,  their 
situation,  the  subject-matter  of  the  agree- 
ment, and  the  method  of  achieving  the  object 
contemplated,  unless  they  themselves  have 
tbade  these  things  plain.  Heatherly  v.  Bank, 
31  W.  Va.  70,  5  S.  E.  754 ;  Myers  v.  Carna- 
han,  61  W.  Va.  414,  57  S.  E.  134 ;  Shrewsbury 
V.  Tufts,  41  W.  Va.  212,  23  S.  B.  692. 

There  can  be  no  doubt  of  the  soundness  of 
the  doctrine  relied  on  by  appellee  Bartlett, 
and  quoted  from  section  1189,  Page  on  Con- 
tracts regarding  the  repository  of  the  com- 
mon intention  of  the  parties  to  a  contract 
reduced  to  writing  and  unambiguous  in  its 
terms;  or  of  the  statement  of  the  law  in 
Donahue  v.  RaflCerty,  96  S.  E.  935,  regarding 
the  incorporation  of  an  exhibit  in  a  pleadinff 
purporting  to  file  it;  or  in  Board  of  Educa- 
tion V.  Berry,  62  W.  Va.  433,  59  S.  E.  169,  12.'> 
Am.  St  itep.  975,  and  Freeman  v.  Cameglr* 
Natural  Gas  Co.,  74  W.  Va.  83,  81  S.  E.  5X2. 
regarding  the  effect  of  such  exhibits  upon 
the  pleading.    There  is,  however,  doubt  oft 
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their  applicability  to  the  facts  here  present- 
ed, chiefly  for  the  reasons  heretofore  given 
and  also  in  the  cases  referred  to. 

In  Donahne  ▼.  Baflerty  the  issue  was 
whether  an  exhibit  filed  to  show  the  terms 
of  a  sale  of  real  estate  by  public  ontcry 
could  be  considered  as  refuting  an  allega- 
tion of  title;  in  Board  of  Education  y.  Berry 
and  Freeman  ▼.  Gas  Ca,  whether,  in  case  of 
discrepancy  between  them,  the  exhibits  con« 
trolled  the  allegations  or  the  allegations  the 
exhibits.  Considered  upon  the  uncontrovert- 
ed,  indeed  admitted,  f^cts  of  the  instant  case* 
there  is  no  conflict  Nothing  in  the  paper 
exhibited  Is  inconsistent  with,  or  in  con- 
flict with,  any  statement  contained  in  the 
bilL  Ck>unsel  point  us  to  nona  If  any  ex- 
isted, the  exhibit,  being  the  repository  of  the 
actual  contract,  would,  when  properly  in- 
terpreted, control,  as  held  in  the  decisions 
dted.  But  we  see  neither  ccmfiict  nor  in- 
consistency, though  apparently  the  parties 
interested  in  the  contract  do  not  concur  in 
their  interpretation  of  the  paper. 

The  bill  alleges  acts  done  by  Bartlett, 
among  others  the  granting  to  the  Carnegie 
Natural  Gas  Company  of  drilling  rights  on 
the  leases  obtained  by  Knotts,  and  his  sub- 
mission of  the  agreement  to  the  latter  for 
his  approval,  all  of  which,  admitted  to  be 
true,  tend  to  establish  as  a  fact  that  the 
parties  did  not  deal  on  the  basis  of  a  strict 
construction  of  the  term  ''option"  In  the 
agreement  of  December  18,  1915,  but  appar^ 
ently  gave  to  it  a  wider  scope,  comprehend- 
ing either  a  sale  of  the  leases  so  acquired,  or 
their  development  when  deemed  advisable 
and  necessary.  In  no  other  way  could  the 
profits  which  were  to  be  divided  be  obtained. 
Further,  according  to  the  memorandum,  the 
labor  of  the  plaintiff  was  unlimited  as  to 
time  and  territory.  He  was  to  acquire  leases 
wherever  they  could  be  had.  The  employ- 
ment was  not  confined  to  any  one  transac- 
tion. His  interest  did  not  by  the  terms  of 
the  contract  cease  because  the  leases  were 
taken  in  Bartlett's  name  or  upon  the  pro- 
curement of  any  particular  lease.    Any  other 


property  on  which  leases  could  be  obtained 
by  Knotts  was  within  the  terms  of  the  codt 
tract. 

Therefore  having  construed  the  exhibit 
not  to  be  inconsistent  with  the  express  al- 
legations of  the  bill  setting  forth  the  forma- 
tion of  a  partnership  for  the  procurement  of 
options  and  leases,  and  their  development 
when  deemed  advisable  and  necessary,  it 
will  be  taken  as  true  upon  demurrer  that  a 
partnership  has  been  formed  for  the  pur- 
poses therein  set  forth.  That  fact  being 
admitted,  it  becomes  unnecessary  to  discuss 
the  effect  of  the  cases  of  Sodiker  v.  Apple- 
gate,  24  W.  Va.  411,  49  Ahl  Bep.  262,  Clark 
V.  Emery,  68  W.  Ya.  637,  62  S.  E.  770,  5  L.  B. 
A.  (N.  S.)  503,  and  Tyler  v.  Teter,  75  W.  Va. 
217,  88  S.  E.  906,  relied  on  by  appeUee.  They 
have  bearing  only  where  the  formation  of 
a  partnership  is  a  disputed  question,  not,  as 
here^  where  it  is  admitted.  Upon  the  trial 
of  the  case  upon  its  merits  some  of  the  al- 
legations of  the  bill  may  be  disproved,  and 
then,  when  the  question  of  the  formation  of 
the  partnership  is  a  disputed  one  on  the  evi- 
dence, the  cases  will  have  an  important  bear* 
ing. 

Under  these  circumstances  shall  we  say,  as 
counsel  contend  we  must,  that  Knotts  has  no 
rights  that  equity  can  or  will  oiforce;  that 
he  has  an  adequate  remedy  at  law,  notwith- 
standing the  allegations  of  the  bills  and  the 
need  of  the  discovery  for  which  he  prays, 
and  must  therefore  be  relegated  to  a  legal 
forum  for  the  redress  of  his  grievances?  To 
that  question,  considered  in  connection  with 
the  facts  admitted  to  be  true  and  the  law 
applicable  to  them  as  herein  enunciated,  the 
only  answer  is  that  facts  so  admitted  bring 
the  case  within  the  often  r^terated  rule 
that,  to  deny  the  right  to  relief  in  equity, 
the  legal  remedy  must  be  equally  efficacious 
and  capable  of  adjudicating  once  and  for 
all  the  rights  involved.  Warren  ▼.  Boggs, 
97  S.  E.  689. 

These  reasons  lead  us  to  direct  the  entry 
of  an  order  reversing  the  decree  and  remand- 
ing the  cause. 
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(177  N.  C.  MO) 

LANIER  V.  JOHN  L.  ROPER  LUMBER  CO. 

et  al.     (No.  222.) 

(Supreme  Court  of  North  Carolina.    March  19, 

1919.) 

1.  Action  ^s»45(1)— Misjoindeb— Inconsist- 
BNT  Cause  or  Action. 

Where  grantor  in  conyeying  large  tract  of 
land  included  land  previously  conveyed,  prior 
grantee  cannot  sue  to  recover,  on  ground  of 
fraud,  purchase  money  imid  subsequent  grantee 
for  property,  and  in  same  action  sue  to  set  aside 
subsequent  deeds,  and  to  recover  damages  for 
cutting  of  timber  on  the  land;  the  two  causes 
of  action  being  inconsistent. 

2.  Appeal  and  Ebbob  ^=>193(2)— Waiveb  of 
Defect— MisJoiNDEB. 

'  Where  no  objection  was  made  to  complaint 
on  the  ground  that  two  inconsistent  causes  of 
action  were  joined,  the  court,  on  appeal,  will 
consider  the  causes  of  action  separately. 

3.  Election  of  Rekedies  ^=»3(4)— Oonvet- 

ANCE  to  ThiBD  PaBTT. 

Where  grantor  in  conveying  tract  of  land 
included  land  previously  conveyed,  prior  gran- 
tee cannot  claim,  from  estate  of  such  subsequent 
grantee  on  ground  of  fraud  in  having  his  land 
BO  included,  purchase  money  paid  the  subsequent 
grantee  upon  the  subsequent  grantee's  convey- 
ance of  the  property  to  a  third  person,  and  al- 
so claim  the  land  from  the  third  person,  his 
only  right  to  the  money  being  on  ground  that 
the  subsequent  grantee  acquired  title. 

4.  Deeds  ^=»76  —  Fbaud— Validity— Voida- 
ble Deed. 

Where  deed  is  procured  by  grantee  after 
having  surveyed  land,  and  included  in  deed  land 
previously  conveyed  to  third  party,  with  knowl- 
edge of  prior  conveyance,  and  that  prior  gran- 
tec  is  in  possession,  and  where  grantor,  who  is 
able  to  read,  is  not  prevented  from  reading  deed 
before  signing  it,  and  is  not  misled  into  signing 
paper  he  had  not  intended  to  sign,  the  deed,  if 
procured  by  fraud,  is  merely  voidable,  and  not 
void ;  there  being  no  fraud  in  the  factum. 

5.  Vendob  and  Pxtbchaseb  <&=s>228(3),  233— 
Validity— Registbation  . 

Under  Connor  Act  (Revisal  1905,  §  980),  title 
to  land  is  in  subsequent  grantee,  where  subse- 
quent deed  is  registered  before  prior  deed,  though 
subsequent  grantee  had  notice  of  prior  deed ;  no- 
tice being  insufficient  to  take  place  of  regis- 
tration. 

6.  Vendob  and  Pubohaseb  ^=»232(8)— Pos- 
session Undeb  Unbecobded  Deed. 

Under  Connor  Act  (Revisal  1905,  §  980), 
title  to  land  is  in  subsequent  grantee,  whose 
deed  is  registered  before  prior  deed,  although 
grantee  under  prior  deed  was  in  possession  of 
land  at  time  of  the  subsequent  conveyance. 

7.  Vendob  and  Pubohaseb  ^s»239(9>— Fbaud 
—Innocent  Pubohaseb— Title.   ' 

Purchaser  for  value  without  notice  gets  ti- 
tle unaffected  by  fraud  of  grantor  in  acquiring 
title. 


8.  Vendob  and  Pttbchaseb  «=»238— Fbaud— 
Innocent  Pubohaseb  —  Conveyance  to 
Pabty  with  Notice. 

Where  purchaser  for  value  without  notice 
of  fraud  conveys  property,  second  purchaser 
gets  good  title,  though  it  has  notice  of  the  fraud. 

9.  Pleading  ^=>8(15)—Fbaud— Conclusions. 

Allegation  that  grantor  was  induced  by  de- 
ceit to  sign  the  deed,  without  stating  the  facts, 
held  insufficient  allegation  of  fraud. 

Appeal  from  'Superior  Court,  Duplin  Coun- 
ty;   Guion,  Judge. 

Action  by  B.  M.  Lanier  against  the  John 
L.  Roper  Lumber  Ck>mpany  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

This  is  an  action  against  the  Roper  Lum- 
ber Company  to  recover  damages  for  cutting 
certain  timber  on  the  land  described  in  the 
complaint,  and  against  the  administrator  and 
heirs  of  Jefferson  Lanier  to  recover  the  pur- 
chase price  of  the  same. 

In  1898  John  T.  Batts,  who  was  then  the 
owner  of  the  land,  executed  a  deed  purport- 
ing to  colivey  the  same  to  the  plaintiff,  who 
was  then  under  21  years  of  age.  This  deed 
was  not  registered  until  February  5,  1904. 

On  the  27th  of  November,  1902.  the  said 
Batts  sold  this  land  and  other  lands  to  Jef- 
ferson Lanier,  and  executed  a  deed  to  the 
said  Lanier,  purporting  to  convey  the  same, 
which  deed  was  registered  on  the  27th  of 
December,  1902,  prior  to  the  registration  of 
the  deed  to  the  plaintiff. 

On  April  6,  1906,  the  said  Jefferson  Lani- 
er sold  the  timber  on  said  lands  to  the  Blades 
Lumber  Company  for  $12,000,  and  executed 
his  deed  conveying  the  same,  which  was  reg- 
istered April  11,  1906,  and  thereafter  the 
Blades  Lumber  Company  sold  and  conveyed 
said  timber  to  the  defendant  the  Roper  Lum- 
ber Company. 

The  plaintiff  became  21  years  of  age  in 
February,  1910,  and  this  action  was  com- 
menced October  27,  1918. 

The  plaintiff  claims  that  the  land  conveyed 
to  him  in  1898  was  embraced  in  the  deed  to 
Jefferson  Lanier  in  1902  by  fraud,  and  that 
therefore  he  is  entitled  to  recover  damages 
of  the  Roper  Lumber  Company  for  cutting 
the  timber,  an<d  if  this  is  not  so  that  he  should 
recover  of  the  administrator  and  heirs  of 
Jefferson  Lanier  the  purchase  money  paid 
by  the  Blades  Lumber  Ck>mpany. 

The  defendants  deny  fraud  and  plead  the 
ten  and  three  year  statutes  of  limitations, 
to  which  the  plaintiff  replies  that  he  discov- 
ered the  facts  constituting  the  fraud  within 
three  years  before  this  action  was  com- 
menced. 

The  plaintiff  knew  on  February  5,  1904, 
that  the  land  he  claims  and  which  is  describ- 
ed in  the  complaint  was  included  in  the  deed 
to  Jefferson  Lanier. 
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It  was  admitted  that  the  Blades  Lumber 
Company  paid  Jefferson  Lanier  $12,000  for 
the  tlmlier  conveyed  in  its  deed,  and  there 
is  no  allegation  in  the  complaint  that  the 
Blades  Lumber  Company  had  notice  of  any 
fraud  or  irregularity,  or  that  he  linew  of  the 
execution  of  the  deed  to  the  plaintiff  by  Batts. 

The  allegations  in  the  complaint  as  to  the 
Roper  Lumber  Company  are  that  it  knew  the 
value  of  the  timber  lands  of  Jefferson  Lani- 
er, and  did  not  pay  near  their  value,  that  it 
knew  of  the  existence  of  the  deed  to  the 
plaintiff  at  the  time  of  Its  purchase,  and  that 
Jefferson  Lanier  had  bought  for  much  less 
than  the  real  value,  and  that  the  plaintiff 
was  in  possession  of  the  land  at  the  time  of 
the  purchase.  It  Is  also  alleged  that  at  the 
time  of  the  cutting  of  the  timber  in  1916  the 
Roper  Lumber  Company  had  notice  of  the 
pendency  of  an  action  by  the  plaintiff  against 
the  heirs  of  Jefferson  Lanier  to  set  aside  the 
deed  executed  to  him  by  Batts  in  so  far  as  It 
Interfered  with  the  deed  executed  to  the 
plaintiff  in  1898,  which  action  resulted  In  a 
judgment  for  the  plaintiff. 

The  allegations  of  fraud  against  the  ad- 
ministrator and  heirs  of  Jefferson  Lanier 
are  that  Lanier  bought  from  Batts  for  much 
less  than  the  true  value;  that  Lanier  knew  of 
the  deed  to  the  plaintiff  when  he  bought ;  that 
his  contract  with  Batts  was  for  the  purchase 
of  the  lands  owned  by  Batts,  and  was  not  in- 
tended to  cover  the  lands  conveyed  to  the 
plaintiff  in  1898,  and  that  Lanier  had  the  land 
surveyed  and  included  in  the  deed  all  of  said 
land.  It  is  also  alleged  that  Batts  was  an 
ignorant  man  and  unskilled  in  business,  and 
that  he  was  induced  to  sign  the  deed  by  the 
deceit  of  Lanier,  but  it  is  not  alleged  that 
Batts  could  not  read,  or  that  any  act  or  rep- 
resentation of  Lanier  Induced  the  execution 
of  the  deed  which  he  signed. 

Upon  the  admissions  made  by  the  parties 
and  upon  the  pleadings  his  honor  rendered 
judgment  in  favor  of  the  defendants,  holding 
that  the  Roper  Lumber  Company  was  the 
owner  of  the  timber,  and  therefore  not  liable 
in  damages,  and  that  the  cause  of  action 
against  the  administrator  and  heirs  of  Jef- 
ferson Lanier  was  barred  by  the  statute  of 
limitations,  and  the  plaintiff  excepted  and 
appealed. 

Gavin  &  Wallace,  of  KenansvUle,  and 
George  R.  Ward,  of  Wallace,  for  appellant 

L.  I.  Moore,  of  New  Bern,  and  L.  A.  Beas- 
ley,  of  Kenansville,  for  appellee  Roper  Lum- 
ber Co. 

Stevens  &  Beasley,  of  Kenansville,  for 
other  appellees. 

ALLEN,  J.  [1-3]  The  two  causes  of  action 
alleged  in  the  complaint — one  against  the 
Roper  Lumber  Company  to  set  aside  the 
deeds  under  which  It  claims  and  recover  dam- 
ages for  cutting  the  timber  on  the  land,  and 


the  other  against  the  administrator  and  heirs 
of  Jefferson  Tinier  to  recover  the  purchasie 
money  of  the  land — are  inconsistent,  and  ctin- 
not  be  prosecuted  at  the  same  time,  as  one 
repudiates  the  deed  executed  to  the  Blades 
Lumber  Company,  and  the  other  affirms  it; 
but  as  there  Is  no  objection  made  on  the 
ground  of  a  misjoinder,  we  will  consider  the 
causes  of  action  separately,  although  we 
might  dispose  of  the  appeal  as  to  the  Lumber 
Company  by  the  admission  of  the  plaintiff, 
appearing  in  the  judgment,  that  "in  this  ac- 
tion he  is  undertaking  to  follow  the  fund 
received  by  Jefferson  Lanier  from  said  Blades 
Lumber  Company  for  said  timber,  to  recover 
his  proportion  thereof  from  the  administra- 
tor and  heirs  at  law  of  the  said  Jefferson 
Lanier,  defendants  herein,  upon  the  grounds 
set  out  in  his  complaint,"  which  he  cannot  do 
except  upon  the  ground  that  the  Blades  Lom- 
ber  Company  acquired  title  to  the  land  which 
it  passed  to  the  Roper  Lumber  Comi>any. 
He  cannot  claim  the  purchase  money  of  the 
land,  and  also  the  land  and  timber. 

If,  however,  there  was  one  action  against 
the  lumber  company  alone  to  recover  damages 
for  cutting  the  timber,  would  the  plaintiff  be 
entitled  to  recover?  The  answer  to  the  ques- 
tion depends  on  who  had  the  title  to  the  tim- 
ber at  the  time  it  was  cut,  and  this  requires 
some  investigation  into  the  allegations  of 
fraud. 

Assuming  these  allegations  to  be  sufficient, 
they  consist  in  an  allegation  that  Lanier 
knew  of  the  deed  to  the  plaintiff  when  he 
bought;  that  the  plaintiff  was  then  in  pos- 
session of  the  land;  that  Lanier  had  the  land 
surveyed  and  included  the  plaintiff's  land 
in  his  deed,  and. that  he  induced  Batts  to  sign 
the  deed  by  deceit 

There  is  no  allegation  that  Batts  could  not 
read,  or  that  anything  was  said  or  done  to 
prevent  him  from  reading  the  deed  before 
signing,  or  that  the  deed  was  read  to  him  in- 
correctly, or  that  he  did  not  sign  the  paper 
he  intended  to  sign,  and  if  fraud  is  alleged  it 
falls  within  the  class  of  fraud  in  the  treaty 
or  consideration  which  renders  the  instru- 
ment voidable,  and  not  fraud  in  the  factum. 

"An  instance  of  fraud  in  the  factum  is  when 
the  grantor  intends  to  execute  a  certain  deed, 
and  another  is  surreptitiously  substituted  in  the 
place  of  it.  See  Gant  v.  Hunsucker  [34  N.  C. 
254,  55  Am.  Dec.  4081,  and  Nichols  v.  Holmes 
[46  N.  C.  3601,  ubi  supra.  Another  instance  is 
afforded  by  the  case  of  a  deed  executed  by  a 
blind  or  illiterate  person,  when  it  has  been  read 
falsely  to  him  upon  his  request  to  have  it  read. 
2  Black  Com.  304;  Manser's  Case,  2  Coke's 
Rep.  3.  These  authorities  show  that  the  party 
was  fraudulently  made  to  sign,  seal  and  deliver 
a  different  instrument  from  that  which  he  in- 
tended, so  that  it  could  not  be  said  to  be  his 
deed.  Several  of  the  cases  in  our  Reports,  re- 
ferred to  above,  furnish  examples  of  what  is 
meant  by  fraud  in  the  consideration  of  the  deed, 
or  in  the  false  representation  of  some  matter 
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or  thing  collateral  to  it.  In  all  of  them  it  will 
be  seen  that  the  party  knowingly  executes  the 
very  instrument  which  he  intended,  but  is  in- 
duced to  do  so  by  means  of  some  fraud  in  the 
treaty,  or  some  fraudulent  representation  or 
pretense.  In  this  category  is  included  the  ease 
of  a  man  who  can  read  the  instrument  which 
he  signs,  seals  and  delivers,  but  refuses  or  neg- 
lects to  do  so.  Such  a  man  is  bound  by  the 
deed  at  law,  though  a  court  of  equity  may  give 
relief  against  it.'*  McArthur  v.  Johnson,  61 
N.  C.  319,  93  Am.  Dec.  593.  approved  in  Med- 
lin  V.  Buford,  115  N.  C.  269,  20  S.  E.  463; 
Griffin  V.  Lumber  Co.,  140  N.  C.  519,  53  S.  E. 
307,  6  L.  R.  A.  (N.  S.)  463. 

[4-6]  If- so,  and  there  was  fraud,  the  deed 
from  Batts  to  Lanier  was  valid  until  set 
aside,  and  conveyed  the  title  under  the  Connor 
Act.  because  it  was  registered  before  the  deed 
to  the  plaintiff  (Mintz  v.  Russ,  161  N.  C.  538, 
77  S.  E.  851),  and  this  is  true  although  Lani- 
er had  notice  of  the  plaintiff's  deed,  as  **no 
notice  to  the  purchaser,  ♦  ♦  ♦  however 
full  and  formal,  will  supply  the  place  of 
registration"  (Quinnerly  v.  Quinnerly,  114 
N.  C.  145,  19  S.  E.  99,  approved  in  Tremalne 
V.  Williams.  144  N.  C.  116,  56  S.  E.  694),  and 
although  the  plaintiff  was  in  possession  of 
the  land,  the  protection  given  under  the  pro- 
viso to  Revisal,  §  980  (Connor  Act),  to  those 
in  possession  under  an  unregistered  deed 
or  against  those  having  notice  of  the  deed, 
being  restricted  to  cases  where  the  deeds 
were  executed  prior  to  December  1, 1885.  Col- 
lins V.  Davis,  132  N.  C.  109,  43  S.  B.  579.  See 
Wood  V.  Lewey,  153  N.  C.  402,  69  S.  E.  268, 
and  cases  cited,  for  a  discussion  of  these 
principles. 

[7,  8]  Lanier  then,  having  obtained  the  title 
conveyed  the  timber  to  the  Blades  Lumber 
Company  for  value,  and  there  being  nothing 
on  the  face  of  the  Lanier  deed  to  put  the 
lumber  company  on  notice,  and  no  allegation 
that  it  had  notice  of  any  fraud,  it  was  a 
purchase  for  value  without  notice,  and  its 
title  was  indefeasible,  and  when  it  subse- 
quently conveyed  to  the  Roper  Lumber  Com- 
pany the  latter  company  acquired  the  title  of 
its  vendor,  although  it  might  have  had  notice 
of  fraud,  and  having  title  to  the  timber  there 
can  be  no  recovery  against  it. 

"This  principle — that  a  purchaser  with  notice, 
from  one  without  notice,  is  protected  by  his 
vendor's  want  of  notice — is  a  familiar  one,  and 
does  not  seem  to  be  seriously  questioned  by 
counsel.  Basset t  v.  Norsworthy,  2  White  &  T. 
Ijcad.  C'as.  Eq.  31,  notes;  1  Bigelow,  Frauds, 
402;  Taylor  v.  Kelly,  3  Jones'  Eq.  [56  N.  C] 
240;  Wallace  v.  Cohen,  111  N.  C.  103  [15  S. 
E.  802]."  Arrington  v.  Arrington,  114  N.  C. 
166,  19  S.  E.  356. 

See  39  Cyc.  1650. 

We  have  thus  far  considered  the  appeal  in 
the  most  favorable  light  for  the  plaintiff,  but 
there  are. really  no  sufficient  allegations  of 


fraud,  of  which  the  Roper  Company  is  said 
to  have  had  notice,  and  the  allegations 
against  Lanier  are  defective. 

[9]  It  was  not  fraudulent  in  Lanier  to  have 
the  laud  surveyed,  or  to  buy  with  knowledge 
that  the  plaintiff  held  an  unregistered  deed 
for  a  part  of  the  land  conveyed  to  him,  or 
when  the  plaintiff  was  in  possession,  and  the 
allegation  that  Batts  was  induced  to  sign  the 
deed  by  deceit,  without  stating  the  facts,  is 
insufficient,  as  "it  is  a  fundamental  rule  of 
pleading  that  when  a  plaintiff  intends  to 
charge  fraud  he  must  do  so  clearly  and  direct- 
ly, by  either  setting  forth  facts  which  in  law 
constitute  fraud,  or  by  charging  that  conduct 
not  fraudulent  in  law  is  rendered  so  in  fact 
by  the  corrupt  or  dishonest  intent  with  which, 
it  is  done."  Merrimon  v.  Paving  Co.,  142  N. 
C.  552,  55  S.  B.  370,  8  L.  R.  A.  (N.  S.)  574. 

The  cause  of  action  against  the  adminis- 
trator and  heirs  of  Jefferson  Lanier  is  bar- 
red by  the  statute  of  limitations,  as  it  ap- 
pears that  the  plaintiff  knew  his  land  was 
embraced  in  the  deed  to  Lanier  in  1904,  and 
the  deed  to  the  Blades  Lumber  Company  was 
on  record  in  1906,  and  he  attained  his  majori- 
ty in  1910,  more  than  three  years  before  this 
action  was  commenced.  Sanderlin  v.  Cross, 
172  N.  C.  243,  90  S.  E.  213. 

Affirmed. 


<!77N.  C.  254) 
AMEIRICAN    NAT.    BANK    v.    SAVANNAH 
TRUST  CO.  et  al.     (No.  281.) 

(Supreme  Court  of  North  Carolina.    March  26, 

1919.) 

Banks  and  Banking  ^=»171  (5)— Receiving 
Check  for  Collection  —  Negligence  — 
Failure  to  Oive  Notice  op  Loss  ob  Non- 
payment. 

If  plalntiflE  bank,  after  receiving  a  check  for 
collection  and  after  giving  defendant  trust  com- 
pany, sender,  credit  therefor,  delayed  for  40 
days  to  inform  defendant  that  check  had  been 
lost  or  not  paid,  and  the  drawer  in  the  meantime 
became  insolvent,  plaintiflE  cannot  recover  from 
defendant  the  sum  lost  by  such  negligent  delay 
irrespective  of  whether  drawee  bank  would  have 
paid  the  check  if  promptly  presented. 

Appeal  from  Superior  Court,  New  Han- 
over County;  Lyon,  Judge. 

Action  by  the  American  National  Bank 
against  the  Savannah  Trust  Company,  and 
the  Wachovia  Loan  &  Trust  Company  as 
garnishee.  Judgment  for  plaintiff,  and  de- 
fendants appeal.     Error. 

This  action  was  brought  to  recover  $705, 
with  interest,  being  the  amount  of  the  de- 
posit of  the  plaintiff  in  the  defendant  Savan- 
nah Trust  Company. 

The  defendant  trust  company  sent  to 
plaintiff   bank   from   Savannah  by   mail  in 
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November,  1912,  a  check  drawn  by  Lybrand 
&  Co.  on  the  bank  of  Swansea,  S.  C,  payable 
to  the  Reliance  Fertilizer  Company.  Defend- 
ant bank  gave  credit  to  the  Reliance  Ferti- 
lizer Company  for  the  amount  of  the  check, 
and  the  fertilizer  company  checked  on  the 
same  in  the  usual  course  of  business. 

The  plaintiff  bank  received  the  check  at 
Wilmington  on  November  22,  1912,  ci-edited 
It  to  the  defendant  Savannah  Trust  Com- 
pany, and  in  the  usual  course  of  business 
said  credit  was  balanced  off  by  dealings  be- 
tween the  two  banks.  On  the  22d  or  23d  of 
November,  the  plaintiff  sent  the  check  di- 
rectly to  the  bank  of  Swansea  on  which  it 
was  drawn  for  collection.  The  plaintiff  did 
not  mention  or  intimate  to  the  Savannah 
Trust  Company  that  the  check  was  not  paid 
until  more  than  a  month  afterwards  by  let- 
ter dated  December  30th,  and  received  by 
the  bank  in  Savannal)  Monday,  January  2d. 

When  the  defendant  notified  the  payee, 
the  Reliance  Fertilizer  Company,  that  the 
check  had  not  been  paid,  the  defendant  trust 
company  requested  the  fertilizer  company  to 
allow  the  amount  to  be  charged  back  to  them, 
which  said  company  refused  to  do  because 
of  the  length  of  time  that  had  elapsed,  and 
the  defendant  trust  company  admitted  its 
liability  on  account  of  the  lapse  of  time. 

The  check  has  never  been  p&iA,  although 
both  the  plaintiff  and  the  trust  company 
have  tried  to  collect  it;  the  latter  doing  so 
as  a  curtesy  and  not  a  duty.  The  plaintiff 
then,  because  the  defendant  trust  company 
refused  to  reimburse  the  plaintiff,  brought 
this  suit  attaching  the  trust  company's  funds. 

From  a  verdict  and  Judgment  in  favor  of 
the  plaintiff,  the  defendant  appealed. 

John  D.  Bellamy  &  Son,  of  Wilmington, 
for  appellants. 

McClammy  &  Bnrgwin,  of  Wilmington,  for 
appellee. 

CLARK,  C.  J.  When  this  case  was  here  on 
the  former  appeal  (Bank  v.  Trust  Co.,  172  N. 
O.  344,  90  S.  E.  302),  the  court  held  that  It 
was  negligence  per  se  for  a  bank  to  send  a 
draft  or  check  for  collection  to  the  bank  on 
which  the  check  was  drawn,  and  further 
that  when  the  bank  which  has  committed 
such  negligence  sues  the  bank,  which  had 
forwarded  the  che<&,  for  the  amount  which 
had  been  credited,  and  such  original  bank 
sets  up  as  a  counterclaim  the  negligence  of 
the  plaintiff  in  not  notifying  it  of  nonpay- 
ment,  and  in   the  delay  of  over  a  month 


without  inquiry,  that  this  was  negligence  per 
se,  but  that  the  burden  of  proof  rested  on  the 
correspondent  bank,  which  had  forwarded 
the  dieck  to  the  plaintiff  bank,  to  show  tliat 
it  had  sustained  damages,  which  raised  an 
issue  for  the  jury. 
The  defendant  asked  the  court  to  cdiarge : 

"It  defendant  had  paid  cash  for  the  draft  tx> 
the  Reliance  Fertilizer  Company  and  admitted 
its  liability  for  same,  then  if  the  jury  shall  find 
from  the  evidence,  by  the  greater  weight,  tbat 
the  plaintiff  was  negligent  in  not  notifying  the 
defendant  within  a  reasonable  time  of  the  non- 
payment, and  thereby  put  it  out  of  the  ability  of 
the  defendant  or  its  customer  to  collect  the 
check,  the  defendant  would  not  be  liable  to  plain- 
tiff  in  this  action,  and  it  would  be  your  daty  to 
answer  the  issae^  *No.' " 

The  court  so  charged,  but  erred  in  adding : 

"Provided  yon  further  find  the  check  would 
have  been  paid  if  it  had  been  presented  in  due 
course  and  but  for  the  negligence  of  the  plain- 
tiff." 

If  the  plaintiff,  after  giving  credit  to  Its 
customer  for  the  check,  remitted  to  It,  and 
though  the  check  would  not  have  been  paid 
if  presented,  still  if  for  40  days  it  delayed 
to  inform  the  customer  that  the  check  had 
been  lost  or  had  not  been  paid,  and  in  the 
meantime  the  drawer,  Lybrand,  had  become 
insolvent,  thus  depriving  the  customer  bank 
of  the  recovery  from  Lybrand  of  the  amoont 
which  it  had  credited  and  paid  to  the  fer- 
tilizer company  for  sudi  che(^  the  plaintiff 
bank  certainly  cannot  recover  the  sum  thus 
lost  by  its  customer  by  such  negligent  delay, 
and  this  irrespective  of  the  fact,  if  it  be  a 
fact,  that  the  drawee  bank  would  not  haye 
paid  the  check  if  promptly  presented,  or  even 
if  it  was  presented  and  payment  refused.  It 
was  the  duty  of  the  plaintiff  bank  to  give 
prompt  notice  of  the  refusal  to  pay  or  of 
the  loss  of  the  check,  so  that  the  customer 
bank  should  have  opportunity  to  protect  it- 
self. 

If  upon  the  evidence  the  ^^ry  shall  find 
that,  if  such  notice  had  been  g^ven  In  due 
course  by  the  plaintiff  bank,  the  customer 
bank  could  have  saved  itself  from  loss, 
then  the  JU17  should  have  found  upon 
the  issue  that  the  defendant  bank  was 
entitled  to  recover  on  its  oounterdaim  any 
loss  it  sustained  by  reason  of  such  negli- 
gent delay. 

It  is  not  necessary  in  this  view  to  consid- 
er the  other  exceptions. 

Error. 
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STATE  BOARD  OF  AGRICULTURE  ▼. 

WHITE  OAK-BUCKLE  DRAINAGE 

DIST.  et  aL     (No.  252.) 

(Sopreme  Court  of  North  Carolina.    March  19» 

1919.) 

1.  Dbainb  ^=s>2(2)— Advanobiibi?t  bt  State 
--  Reooveby  or  Money. 

"^rhile  Pub.  Laws  1011,  c  67,  §  14,  was 
repealed  by  Laws  1915,  c.  285,  S  If  the  latter 
act,  in  view  of  section  2  thereof,  did  not  de- 
stroy the  obligation  to  repay  to  the  board  of 
agricnlture  money  previously  advanced. 

2,  Drains  ^=s>19  —  Advancement  bt  State 
— LiAPiLiTY  ojr  Drainage  District. 

Under  Pub.  Laws  1911,  c.  67,  {  14,  a  drain- 
age district  organised  under  Laws  1909,  c.  442, 
as  amended  by  the  Act  of  1911,  is  liable  for 
money  advanced  to  a  drainage  engineer  accord- 
ing to  Laws  1909,  c.  442,  S  2,  although  the 
drainage  oommissioners  did  not  expressly  au- 
thorize the  expense,  and  the  drainage  district 
did  not  receive  any  practical  benefit. 

8.  Statutes   ^s>206— Construction. 

An  entire  statute  should  be  examined  to  as- 
certain its  meaning,  and  force  and  effect  should 
be  given  to  every  part  of  it,  reconciling,  when 
reasonably  possible,  any  seeming  conflicts  by 
comparing  its  sections  and  provisions  with  each 
other. 

4.  Drains  ^=:»20— Advancement  to  Drain- 
age Districxb^-Actign  to  Recover— Par- 
ties. 

In  action  by  state  board  of  agriculture 
against  drainage  district  to  recover  money  paid 
to  drainage  engineer  employed  under  Pub.  Laws 
1911,  c.  67,  §  14,  state  treasurer  is  a  proper, 
if  not  necessary,  party  plaintiff,  and  upon  re- 
quest will  be  made  a  party^  where  he  agrees  to 
abide  by  proceedings  and  Judgment. 

Appeal  from  Superior  Court,  Wake  Coon- 
ty;    Allen,  Judge. 

Action  by  the  State  Board  of  Agriculture 
against  the  TVhite  Oak-Buckle  Drainage  Dis- 
trict and  others.  Judgment  for  plaintiif, 
and  defendants  appeal.    Affirmed. 

The  state  treasurer,  on  March  25,  1912, 
paid  out  of  the  funds  of  the  state  board  of 
agriculture  the  sum  of  $1,125.85,  for  the 
compensation  and  expenses  of  the  drainage 
engineer  of  the  defendant  the  White  Oak- 
Buckle  drainage  district  and  his  necessary 
assistants.  The  payment  of  this  amount, 
and  the  purpose  for  which  it  was  paid,  are 
admitted.  It  is  admitted,  further,  that  the 
bonds  issued  by  the  district  have  been  sold, 
and  were  sold  August  1,  1916.  The  district 
was  organized  under  chapter  442,  Public 
Laws  of  1909;  tlie  engineer  was  appointed, 
upon  recommendation  of  the  state  geologist, 
and  the  compensiation  of  the  engineer  and 
his  assistants  and  their  expenses  were  paid 
out  of  the  funds  of  the  state  board  of  agri- 
culture, under  section  14,  chapter  67,  of  the 


Public  Laws  of  1911,  which  reads  as  fol- 
lows: 

'*That  the  state  treasurer  shall  pay  the  com- 
pensation and  expenses  of  the  drainage  engineer 
and  his  necessary  assistants  as  provided  in 
section  2  of  chapter  442  of  the  Public  Laws  of 
1909,  according  to  an  itemized  statement  ap- 
proved by  the  clerk  of  the  court,  to  whom  the 
petition  for  a  drainage  district  was  made,  and 
the  state  geologist,  upon  warrant  of  the  state 
auditor,  out  of  any  money  in  the  state  treasury 
to  the  credit  of  the  department  of  agriculture: 
Provided,  that  said  sum  or  sums  shall  be  re- 
funded to  the  state  treasurer  to  the  credit  of 
the  department  of  agriculture  by  the  petition- 
ers for  the  drainage  district  if  the  drainage  dis- 
trict is  not  established:  Provided  further,  that 
if  the  drainage  district  is  established  said  sum 
or  sums  shall  be  refunded  to  the  state  treasurer 
to  the  credit  of  the  department  of  agriculture 
out  of  the  first  moneys  received  from  the  sale 
of  the  bonds  of  said  drainage  district:  Pro- 
vided, that  the  total  amount  loaned  by  the  state 
treasury  out  of  the  funds  to  the  credit  of  the 
department  of  agriculture  for  the  purpose  set 
forth  in  this  section  shall  never  exceed  fifteen 
thousand  dollars  ($15,000)  at  any  one  time: 
Provided  further,  that  not  more  than  two  thou- 
sand dollars  shall  be  advanced  to  any  one  dis- 
trict: And  provided  further,  that  before  any 
advancement  is  made  for  the  purposes  herein 
expressed,  the  bond  of  the  petitioners  required 
by  section  two  of  said  chapter  shall  be  first  ap- 
proved by  the  Attorney  General." 

It  was  contended,  on  the  argument,  that 
the  plaintiff  could  not  recover  (1)  because 
section  14,  chapter  67,  Public  Laws  of  1911, 
was  repealed  by  section  1,  chapter  235,  Pub- 
lic Laws  of  1915;  (2)  because  the  money 
was  not  paid  on  the  request  of  the  commls- 
sioners  of  the  drainage  district,  and  has 
proved  to  be  of  no  real  practical  benefit  to 
the  defendant. 

The  court  was  of  the  opinion,  upon  the 
facts,  and  so  held,  that  the  plaintiff  was  ea* 
titled  to  recover  the  amount  claimed  ($1,- 
125.85)  with  Interest  from  March,  1912,  and 
rendered  Judgment  accordingly.  Defendant 
appealed. 

C.  D.  Weeks,  of  Wilmington,  and  J.  O. 
Mills,  of  Wake  Forest,  for  appellants. 

James  S.  Manning,  Atty.  Gen.,  and  B^ank 
Nash,  Asst.  Atty.  Gen.,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  asi 
above).  [11  While  section  14,  chapter  67. 
Public  Laws  of  1911,  was  repealed  by  seo 
tlon  1,  chapter  235,  Laws  of  1915,  the  re- 
pealing act  was  not  passed  until  after  the 
money  had  been  paid  and  the  relation  of 
debtor  and  creditor  existed.  Section  14  ex- 
pressly provided  for  the  refunding  or  repay- 
ment of  the  amount  so  paid,  whether  the 
district  was  finally  established  or  not;  if 
established,  the  amount  should  be  repaid  out 
of  the  proceeds  of  the  sale  of  the  bonds  is- 
sued by  the  district 
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The  contention  of  the  defendant  is  that 
the  repeal  of  the  secticm  by  chapter  235, 
Laws  of  1915,  canceled  the  obllp:ation,  and 
destroyed  the  right  of  the  plaintiff  to  en- 
force payment.  That  such  was  not  the  inten- 
tion of  the  Legislature  is  clear  from  the 
words  of  section  2,  chapter  235,  Laws  of 
1915,  as  follows: 

"That,  upon  request  of  the  Department  of 
Agriculture,  the  Attorney  General  shall  bring 
in  the  Superior  Court  of  Wake  County  an  ac- 
tion against  the  drainage  commissioners  of  any 
drainage  district  that  has  failed  or  may  here- 
after fail  to  refund  any  money  advanced  by  the 
State  Treasurer  under  the  provisions  of  section 
14,  chapter  67,  of  the  Public  Laws  of  1911,  the 
said  action  to  be  brought  both  against  the  board 
of  drainage  commiRsioners  and  the  bond .  of 
the  petitioners  for  the  district  required  by  sec- 
tion 2  of  chapter  442  of  the  Public  Laws  of 
1909." 

The  effect  of  the  act  of  1915  was  to  re- 
lieve the  state  board  of  agriculture  of  the 
burden  of  advancing  money,  which  was 
imposed  by  the  act  of  1911,  but  clearly  not  to 
destroy  the  obligation  of  the  debt  thereto- 
fore contracted.  Blair  v.  Cookley,  136  N.  C. 
405,  48  S.  E.  804 ;  Kearney  v.  Vann,  154  N. 
C.  311,  70  S.  E.  747,  Ann.  Cas.  1912A,  1189; 
McLeod  V.  Board,  148  N.  C.  77,  61  S.  E.  605 ; 
Johnson  v.  Carson,  161  N.  C.  371,  77  S.  E. 
307;  Manly  v.  Abernethy,  167  N.  C.  220,  &3 
S.  E.  343;  Nance  v.  So.  R.  Co.,  149  N.  C. 
366,  63  S.  E.  116 :  Clements  v.  State,  76  N.  C. 
199;  Woodley  v.  Bond,  66  N.  C.  396;  Cald- 
well V.  Donaghey,  108  Ark.  60,  156  S.  W. 
839,  45  L.  R.  A.  (N.  S.)  721,  Ann.  Cas.  1915B, 
1.33,  and  note.  Its  operation  is  prospective 
in  this  respect,  and  was  manifestly  intended 
to  be.  This  appears  plainly  from  section  2 
of  the  act  of  1915  (chapter  235),  which  di- 
rects the  Attorney  General  of  the  state  to 
bring  an  action  in  Wake  superior  court 
against  the  (drainage  commissioners  and  the 
bondsmen,  for  the  reason  that,  if  it  was  in- 
tended to  cancel  the  indebtedness,  such  a 
requirement  would  not  have  been  made.  It 
would  be  Inconsistent  with  the  defendant's 
construction  of  the  act  of  1915,  that  it  de- 
stroyed the  debt,  If  the  Attorney  General  is 
required  to  sue  upon  it  at  the  request  of  the 
department  of  agriculture.  How  could  he 
recover  on  a  debt  which  had  been  forgiven 
and  released  to  the  defendants?  A  plaintiff 
cannot  recover  on  a  debt  when  there  Is  no 
debt. 

It  is  thus  apparent  that,  although  section 
14  of  the  act  of  1911  (chapter  67),  which  di- 
rected the  payment  of  the  money,  was  re- 
pealed, the  Legislature  preserved,  in  section 
2  of  chapter  235  of  the  Laws  of  1915,  the 
right  to  sue  for  money  already  advanced 
under  said  act,  and,  of  course,  kept  the  debt 
alive  for  that  purpose.  The  money  paid  by 
the  treasurer  was  paid  under  the  provisions 
of  the  act  of  1911,  and  before  Its  repeal  by 
the  act  of  1915.  As  the  bonds  of  the  dis- 
trict were  not  sold  until  August,  1916,  the 


district  having  been  established  before  the 
money  was  paid,  it  is  doubtful  if  suit  could 
have  been  instituted  before  August,  1916, 
the  date  of  the  sale  of  the  bonds.  The  fact 
that  the  bond  of  the  petitioners  is  equally 
liable  to  the  plaintiff  does  not  affect  the 
primary  liability  of  the  drainage  district  and 
its  commissioners.  It  was  their  duty,  in  any 
event,  to  have  paid  the  advancement  made 
by  the  plaintiff  out  of  the  bond  money. 

[2]  The  defendants  further  contend  that 
the  plaintiffs  cannot  sue,  because  they  did 
not  authorize  the  expense.  The  answer  to 
this  is  they  organized  the  district  under  the 
act  of  1909,  as  amended  by  the  act  of  1911. 
The  act  of  1909  (Laws  1909,  c.  442)  provided 
for  the  appointment  of  the  drainage  en- 
gineer upon  the  recommendation  of  the  state 
geologist.  This  was  done.  The  surveys  and 
estimates  and  plans  were  made  by  him  and 
his  assistants,  and  the  district  established 
based  upon  these  surveys  and  estimates. 
Tlie  district  received  the  benefit  of  the  ex- 
pense; the  statute  directed  these  expenses, 
as  well  as  the  compensation  of  the  engineer 
and  his  assistants,  to  be  paid  by  the  state 
treasurer  out  of  the  funds  of  the  plaintiff. 
The  acceptance  of  the  money,  advanced  un- 
der the  law,  involved  the  promise  to  repay, 
unless  it  was  a  mere  gift  or  an  appropria- 
tion. That  it  was  such  cannot  be,  and  is 
not,  claimed.  The  act  under  which  it  was 
paid  expressly  provided  for  its  repayment 
by  the  district,  and  it  was  a  liability  also 
secured'  by  the  bond  of  those  filing  the  peti- 
tion for  the  creation  of  the  district.  Having 
received  the  money,  the  defendant  cannot  re- 
pudiate the  obligation  imposed  by  the  stat- 
ute to  pay  it  back.  If  there  was  no  practi- 
cal benefit  derived,  it  was  not  the  plaintiffs' 
fault.  We  have  referred  to  the  question  of 
actual  benefit,  although  there  is  no  finding 
of  fact  and  no  assignment  of  error  in  resrard 
to  it;  the  single  error  alleged  being  that  the 
court  did  not  give  proper  force  and  effect  to 
the  repealing  law. 

[3]  We  have  reached  our  conclusion  In  ac- 
cordance, as  we  think,  with  the  prhidple 
which  is  stated  in  the  defendants'  brief,  as 
to  the  interpretation  of  statutes,  that — 

"The  law  requires,  in  the  interpretation  of  a 
statute,  that  we  should  give  it  that  meaning 
which  is  clearly  exprp.s8ed,  and  if  there  is  doubt 
or  ambiguity  we  should  construe  it  so  as  to 
ascertain  from  its  language  what  was  the  true 
intention  of  the  Legislature.*'  State  v.  John- 
son, 170  N.  C.  687,  691,  86  S.  E.  788;  Mc- 
Leod V.  Commissioners,  148  N.  C.  85,  61  S.  E. 
605 ;  Fortune  v.  Commissioners,  140  N.  C.  322, 
52  S.  E.  950;  Abernethy  v.  Commissioners,  169 
N.  C.  631,  86  S.  E.  577 ;  State  v.  Earnhardt, 
170  N.  C.  725,  86  S.  E.  960:  People's  Bank 
V.  Loven,  172  N.  C.  666,  90  S.  B.  948. 

The  defendants'  contention  as  to  the  mean- 
ing of  the  act  of  1915  would  require  us  to 
ignore  section  2,  of  chapter  235,  Laws  of 
1915,  and  confine  our  construction  of  the 
chapter  to  section  1,  repealing  section  14  of 
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the  Laws  of  1911,  c.  67.  This  would  violate 
the  settled  rule,  as  we  are  required  to  ex- 
amine the  entire  statute  to  ascertain  Its 
meaning,  and  to  give  force  and  efifect  to 
every  part  of  it,  reconciling,  when  reason- 
ably possible,  any  seeming  conflicts,  by  com- 
paring Its  sections  and  provisions  with  each 
other. 

*'It  is  not  permissible,  if  it  can  be  reasonably 
avoidod,  to  put  such  a  construction  upon  a  law 
as  will  raise  a  conflict  between  different  parts 
of  it,  but  effect  should  be  given  to  each  and 
every  clause  and  provision.  But  when  there  is 
no  way  of  reconciling  conflicting  clauses  of  a 
statute,  and  nothing  to  indicate  which  the  Leg- 
islature regarded  as  of  paramount  importance, 
force  should  be  given  to  those  clauses  which 
would  make  the  statute  in  harmony  with  the 
other  legislation  on  the  same  subject,  and  which 
would  tend  most  completely  to  secure  the  rights 
of  all  persons  affected  by  such  legislation." 
Black's  Interpretation  of  Laws  (1896)  p.  60, 
§  32. 

And  again: 

"Where  two  statutes  on  the  same  subject,  or 
on  related  subjects,  are  apparently  in  conflict 
with  each  other,  they  are  to  be  reconciled,  by 
construction,  so  far  as  may  be,  on  any  fair 
hypothesis,  and  validity  and  effect  given  to  both, 
if  this  can  be  done  without  destroying  the  evi- 
dent intent  and  meaning  of  the  later  act."  Id. ; 
Bank  y.  Loven,  supra. 

The  Legislature  undoubtedly  Intended  to 
change  Its  policy,  but  as  clearly  did  It  mani- 
fest the  purpose  to  preserve  existing  debts 
and  save  to  the  plaintiffs  the  remedy  for 
their  enforcement,  and  this  was  a  Just  and 
righteous  purpose. 

[4]  B.  R.  Lacy,  treasurer  of  the  state, 
comes  Into  this  court  and  asks  to  have  him- 
self made  a  part^%  as  one  of  the  plaintiffs; 
lie  agreeing  to  abide  by  the  proceedings  and 
judgment.  The  request  Is  granted,  the  court 
being  of  the  opinion  that  he  is  a  proper,  if 
not  a  necessary,  party,  and  that  his  be- 
coming a  party  will  inure  to  the  benefit  and 
protection  of  the  defendant;  he  being  the 
receiving  and  disbursing  officer  of  the  fund 
recovered  in  this  action,  under  the  statute 
in  such  cases  made  and  provided.  When 
paid  into  the  state  treasury,  the  money  will 
be  held  for  the  benefit  of  the  other  plain- 
tiff, and  paid  out,  as  directed  by  law. 

There  is  no  error  in  the  record, 

Afiirmed. 


ROtAL  et  al.  v,  POPE  &  PARISH  et  al. 

(No.  218.) 

(Supreme    Court   of    North    Carolina.      March 

19,  1919.) 

■ 

1.  Negligence    ^=s>26  —  Fibb  —  Liabiutt 
OF  FoRMEB  Owner. 

Former  owners  of  standing  timber  were  not 
liable   for  fire  started  by  spark  from  sawmill 


cutting  the  timber,  though  deed  by  which  they 
had  conveyed  the  timber  was  not  registered  pri- 
or to  trial. 

2.  Evidence  €=>353(11)  —  Documentary  — 
Deed— Registration  . 

In  action  for  damages  from  fire  started  by 
spark  from  sawmill  engine,  deed  was  admissi- 
ble in  evidence  to  show  that  defendants  were 
no  longer  owners  of  the  timber,  though  it  had 
not  been  filed  for  registration  until  the  trial 
week. 

3.  Partnership  ^=»15— Sawmill  Operator 
AND  Owner  of  Timber. 

Contract  whereby  owners  of  sawmill  agreed 
to  cut  standing  timber  and  saw  it  into  shingles 
for  owner  at  stipulated  price  per  thousand  did 
not  create  a  partnership. 

4.  Master  and  Servant  €==>322— Independ- 
ent Contractor— Fire  from  Engine— Lia- 
bility OF  Owner  of  Timber. 

Owner  of  timber  standing  on  the  land  of 
another  is  liable  to  owner  of  land  and  adjoining 
owners  for  damages  from  fire  started  by  sawmill 
cutting  the  timber,  though  sawmill  operator 
was  an  independent  contractor,  where  engine 
required  a  heavy  draft  for  its  successful  use  and 
had  smokestack  not  over  10  feet  high. 

5.  Appeal  and  Error  ^=»1062(1)— Review- 
Harmless  Error. 

In  action  for  fire  from  engine  of  sawmill 
cutting  standing  timber,  submission  to  jury  of 
question  of  liability  of  owner  of  timber  for 
negligence  of  sawmill  operator  is  not  ground  for 
reversal,  where  jury  found  that  sawmill  opera- 
tor was  not  negligent 

6.  Appeal  and  Error  ^l=»215(2)  —  Objec- 
tions IN  Lower  Court  —  Mistake  in 
Statement  of  Evidence. 

A  mistake  by  the  court  while  endeavoring  to 
rehearse  the  testimony  or  to  give  the  evidence 
of  a  witness,  or  the  admissions  of  the  parties, 
cannot  be  made  the  subject  of  a  valid  exception 
on  appeal,  unless  the  mistake  is  called  to  court's 
attention  at  the  time  it  is  made. 

7.  Trial  ^=»194(15)— Instruction  on  Tes- 
timony-Province OF  Jury. 

In  action  for  fire  from  sawmill  engine, 
court's  statement  ''that  there  was  no  evidence 
one  way  or  another  as  to  the  absence  of  a  spark 
arrester,"  followed  by  instruction  to  consider 
facts  to  determine  whether  machinery  was  oth- 
erwise defective,  was  an  instruction  on  the  force 
and  legal  effect  of  the  testimony. 

8.  Negligence  €=»121(3)  —  Operation  of 
Sawmill  Engine— Prima  Facie  Case. 

Evidence  that  fire  originated  from  spark  or 
sparkcr  from  sawmill  engine  establishes  the 
prima  facie  case  that  such  fire  Was  due  to  de- 
fective spark  arrester. 

9.  Appeal  and  Error  «=»1064(2)— Review— 
Prejudicial  Error. 

In  action  for  fire  from  sawmill  engine, 
court's  statement  "that  there  was  no  evidence 
one  way  or  another  as  to  the  absence  of  a 
spark  arrester,"  followed  by  instruction  to  con- 
sider facts  and  determine  whether  machinery 
was  otherwise  defective,  where  there  was  evi- 
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dence  tending  to  show  that  fire  originated  from 
the  engine,  was  prejudicial  error ;  snch  evidence 
establishing  prima  fade  case  of  defective  spark 
arrester. 

Appeal  from  Superior  Court,  Sampson 
Ck)unty;  Allen,  Judge. 

Separate  actions,  by  Mrs.  J.  A.  Royal  and 
others,  by  J.  B.  Winders  and  others,  by  Alex. 
Blackburn  and  others,  and  by  J.  C.  Jones, 
against  Pope  &  Parish  and  others,  were  con- 
solidated and  tried  together.  Judgment  for 
defendants,  and  plaintiffs  appeal.    New  trial. 

These  were  four  several  actions  against 
the  same  defendants  consolidated  without 
objection,  so  far  as  appears,  and  tried  before 
his  honor,  O.  H.  Allen,  judge,  and  a  jury,  at 
August  term,  1918,  of  the  Superior  Court  of 
Sampson  county.  The  actions  were  by  sev- 
eral adjoining  proprietors  of  land  to  recover 
damages  caused  to  their  lands  by  fire  wrong- 
fully started,  as  they  allege,  by  defendants 
or  their  agents  In  operating  a  steam  saw- 
mill on  the  tract  of  one  of  the  plaintiffs,  J. 
0.  Jones,  and  under  a  contract  at  the  time 
between  L.  N.  Dodd,  owner  and  operator  of 
the  mill,  and  defendant  J.  D.  Pope,  the  own- 
er of  the  timber.  On  denial  of  liability  and 
issues  submitted,  the  Jury  rendered  the  fol- 
lowing verdict : 

"(1)  Are  the  respective  plaintiffs  the  owners 
of  the  lands  set  out  in  their  respective  com- 
plaints?   Answer:  Yes. 

"(2)  Did  defendants  negligently  set  fire  and 
bum  the  lands  of  the  plaintiffs,  as  alleged,  and, 
if  so,  which  defendants?    Answer:  No." 

Judgment  on  the  verdict  for  defendants, 
and  plain  tiff  s»  having  excepted,  appealed. 

I.  0.  Wright,  of  Wilmington,  for  ai^ellants. 
Butler  &  Herring,  of  Clinton,  for  appellees. 

HOKE^  J.  On  the  hearing  it  was  made  to 
appear: 

That  the  defendants,  P.  P.  Pope  and  W. 
H.  Parish,  a  partnership  trading  as  Pope  & 
Parish,  owned  the  tin»ber,  with  the  right  to 
cut  and  remove  same,  on  the  lands  of  J.  C. 
Jones,  one  of  plaintiffs,  sometimes  designated 
as  the  Smith,  or  Jim  Smith,  place,  and  In 
November,  1915,  they  sold  and  conveyed  the 
said  timber  and  all  their  rights  and  appur- 
tenances in  reference  thereto  to  tlielr  code- 
fendant,  J.  D.  Pope,  who  continued  to  own 
same  to  the  time  of  trial.  The  deed,  executed 
In  November,  1915,  and  duly  proved  and  filed 
with  the  register  during  the  trial  week,  was 
allowed  in  evidence  by  his  honor,  and  plain- 
tiff excepted.  That  on  the  27th  of  January, 
3918,  the  defendant  J.  D.  Pope,  then  owner 
of  the  timber,  contracted  with  li.  N.  Dodd, 
who  owned  and  operated  a  steam  sawmill,  to 
cut  the  tim,ber  on  the  said  tract  of  land ;  the 
agreement  being  in  terms  as  follows: 


•If 


'This  indenture  made  this  the  27th  day  of 
January,  1916,  by  and  between  I».  N.  Dodd  and 
J.  D.  Pope,  of  Harnett  county.     L.  N.  Dodd 


agrees  to  cut  all  of  the  longleaf  timber  on  the 
Smith  tract  of  land  for  $1.50  per  thoosand, 
and  stack  each  grade  separately  at  mill,  con- 
venient for  hauling;  said  timber  to  be  cut 
clean  as  he  comes  to  it,  down  to  the  10-inch 
stumpage. 

"J.  D.  Pope  agrees  on  his  part  to  take  said 
shingles  at  the  mill  and  advance  enough  every 
two  weelcs  to  meet  the  expenses  of  manufacture 
ing  said  shingles,  and  at  the  end  of  each  month 
to  settle  in  full  for  all  cut  the  previous  month. 

"It  is  also  agreed  between  the  two  parties 
that  L.  N.  Dodd  shall  have  all  the  cull  grade 
of  shingles;  and  that  the  tar  is  to  be  divided 
after  all  the  expenses  are  paid  equally." 

That,  pursuant  to  the  agreement,  said 
Dodd,  on  the  14th  of  March,  1916,  having 
duly  placed  his  mill  and  engine,  commenoed 
to  cut  the  timber  into  shingles  and  a  few 
hours  thereafter  the  fire  caught  near  the  mill, 
burned  over  the  lands  of  J.  C.  Jones  where 
the  mill  was  situated  and  the  lands  of  the 
other  plaintiffs,  adjoining  proprietors,  doing 
substantial  and  extended  damage  to  all  of 
said  tracts. 

There  was  testimony  on  the  part  of  plain- 
tiffs tending  to  show  that  the  mill  had  a 
smokestack,  defective  in  structure,  and  that 
it  threw  sparks  and  live  coals  to  a  degree 
that  was  a  menace,  and  there  was  pine  straw, 
wire  grass,  and  leaves  lying  around  the  mill 
which  had  not  been  cleaned  away,  and  where 
the  fire  caught,  and  that  the  man  in  char^re 
had  been  warned  by  one  of  plaintiffs  not  to 
fire  his  engine  till  he  cleaned  up  the  straw. 
leaves,  and  litter  around  the  mill,  and  that 
the  owner,  Dodd,  was  heard  to  say  after  the 
fire  that  "the  place  where  he  missed  It  was 
in  not  raking  off  around  the  milL"  There 
was  evidence  on  the  part  of  defendant  in  con- 
tradiction to  that  of  plaintiff  and  to  the  ef- 
fect also  that  the  damage  done  to  the  land 
was  not  near  so  extensive  as  plaintiffs  claim- 
ed, and  that  some  of  the  land  was  not  Injur- 
ed at  all;  further,  that  before  contracting 
with  him,  J.  D.  Pope  had  made  inquiry  about 
h,  N.  Dodd,  and  had  been  informed  that  he 
was  a  capable  and  reliable  sawmill  man. 

[1,2]  On  these  facts,  relevant  and  snfD- 
dently  full  for  a  proper  apprehension  of  the 
questions  presented,  we  concur  in  his  honor's 
view  that  in  no  aspect  of  the  evid«ioe  is  a 
recovery  permissible  against  the  partnership 
of  Pope  &  Parish ;  they  having  conveyed  the 
timber  several  months  before  by  deed  abso- 
lute in  terms  and  retaining  no  interest  what- 
ever either  In  the  timber  or  its  manufacture. 
For  the  purpose  presented,  the  deed,  proper- 
ly established,  was  sufficient  to  pass  the 
title  without  registration,  and,  the  deed  hav- 
ing been  duly  proved  and  filed  for  registra- 
tion with  the  proper  officer,  we  see  no  rea- 
son why,  on  the  facts  of  this  record  and  as 
between  the  parties,  the  deed  should  not  be 
received  in  evidence  as  a  registered  instru- 
ment. Smith  ▼.  Lumber  CJo.,  144  N.  C.  p.  47, 
56  S.  E.  655. 

[3]  We  approve  also   his  honor's  ruling 
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that,  under  the  contract  presented,  there 
was  no  partnership  created  between  L.  N. 
Dodd  and  J.  D.  Pc^e  in  reference  to  the  man- 
ufacture of  this  timber  within  any  definition 
of  "partnership"  recogniz^ed  by'  our  decisions. 
Gorham  v.  Cotton,  174  N.  O.  p.  727,  91  S.  EX 
450,  and  authorities  cited.  The  instrument 
shows  that,  so  far  as  the  shingles  were  con- 
cerned, the  millman  was  engaged  in  sawing 
the  timber  into  shingles  for  J.  D.  Pope,  the 
owner,  at  so  much  per  thousand.  It  was 
further  objected  by  plaintiff  that  his  honor 
left  it  to  the  Jury  to  determiine  whether,  un- 
der the  contract  between  them  and  the  at- 
tendant facts,  the  conditions  were  so  menac- 
ing as  to  deprive  defendant  J.  D.  Pope  of  any 
defenses  which  might  arise  from  the  fact 
that  L.  N.  Dodd  was  at  the  time  an  inde- 
pendent contractor.  If  this  relationship  be 
conceded,  the  exception  is  hardly  presented 
on  the  record,  for  the  Jury  have  in  their  ver- 
dict declared  that  neither  Dodd  nor  Pope  is 
liable,  but,  as  it  will  no  doubt  come  up  on  a 
second  trial,  we  deem  it  well  to  make  some 
further  reference  to  the  matter.  In  Thomas 
V.  Lumber  Co.,  153  N.  O.  351,  69  S.  E.  275, 
82  li.  R.  A.  (N.  S.)  584,  it  was  held  that  a 
company  operating  a  steam  railroad  for  log- 
ging purposes  Is  liable  in  damages  for  fires 
caused  by  its  locomotives  by  reason  of  its 
foul  right  of  way,  so  dangerous  that  it  might 
reasonably  have  been  anticipated  that  in- 
jury would  thereby  occur  to  adjacent  owners, 
and  the  principle  of  independent  contractor 
will  not  avail  the  employer  In  such  instances, 
and,  again,  the  operation  of  a  defectively 
equipped  engine  or  of  a  good  engine  not 
carefully  managed  or  managed  by  an  unskill- 
ful engineer  is  such  source  of  danger  to  the 
adjacent  landowners  from  fire  that  an  em- 
ployer cannot  relieve  himself  of  the  conse- 
quent damage  under  a  contract  with  an  in- 
dependent contractor.  This  decision  has  been 
cited  and  approved  by  us  in  Strickland  v. 
Lumber  Co.,  171  N.  C.  755,  88  S.  E.  340,  and 
many  other  cases,  and  in  his  learned  and 
well-considered  opinion  Associate  Justice 
Manning,  speaking  further  to  fires  caused  by 
a  defective  engine,  said: 


tr 


'We  will  now  consider  the  view  based  upon 
a  finding  that  the  fire  was  caused  by  a  spark 
emitted  by  a  defectively  equipped  engine,  but 
not  communicated  from  the  right  of  way. 
Would  the  defendant  be  liable?  If  the  defend- 
ant itself  had  been  at  the  time  operating  the 
engine,  its  liability  is  governed  by  the  third 
rule  formulated  in  Williams  v.  Railroad,  140  N. 
C.  623  [53  S.  E.  448],  as  foUows:  '3.  If  fire 
escapes  from  a  defective  engine,  or  defective 
spark  arrester,  or  from  a  good  engine  not 
operated  in  a  careful  way  or  not  by  a  skillful 
engineer,  and  the  fire  catches  off  the  right  of 
way,  the  defendant  is  liable.'  The  liability  of 
the  employer  rests  upon  the  ground  that  mis- 
chievous consequences  will  arise  from  the  work 
to  be  done  unless  precautionary  measures  are 
adopted,  and  the  duty  to  see  that  those  pre- 
cautionary measures  are  adopted  rests  upon  the 
employer,  and  he  cannot  escape  liability  by  in- 


'  trusting  this  duty  to  another,  though  he  be 
employed  as  an  'independent  contractor'  to  per- 
form it.  In  Covington,  etc.,  Bridge  Co.  v.  Stein- 
brock,  supra  [61  Ohio  St  215.  55  N.  E.  618, 
76  Am.  St  Rep.  375],  the  principle  is  thus 
stated :  'The  weight  of  reason  and  authority  is 
to  the  effect  that,  where  a  party  is  under  duty 
to  the  public  or  a  third  person  to  see  that  wof k 
he  is  about  to  do,  or  have  done,  is  carefully  per- 
formed so  as  to  avoid  injury  to  others,  he  can- 
not, by  letting  it  to  a  contractor,  avoid  his  lia- 
bility in  case  it  is  negligently  done  to  the  injury 
of  another.  [Citing  numerous  authorities.]  The 
duty  need  not  be  imposed  by  statute  though 
such  is  frequently  the  case.  If  it  be  a  duty  im- 
posed by  law,  the  principle  is  the  same  as  if 
required  by  statute.  Cockbum,  C.  J.,  in  Bower 
V.  Peate,  supra.  It  arises  at  law  in  all  cases 
where  more  or  less  danger  to  others  is  neces- 
sarily incident  to  the  performance  of  the  work 
let  to  contract.  It  is  the  danger  to  others  in- 
cident to  the  performance  of  the  work  let  to 
contract  that  raises  the  duty  and  which  the  em- 
ployer cannot  shift  from  himself  to  another  so 
as '  to  avoid  liability,  should  injury  result  to 
another  from  negligence  in  doing  the  work.'  It 
cannot  be  denied  that  the  operation  of  a  de- 
fectively equipped  engine,  or  the  operation  of  a 
good  engine  not  carefully  managed  or  managed 
by  an  unskillful  engineer,  is  a  source  of  great 
danger  to  property  adjacent  to  the  road  on 
which  such  an  engine  is  operated.  Such  danger 
raises  the  diity  which  the  employer  cannot  shift 
from  himself  to  another." 

[4]  It  will  be  noted  that  the  engine  refer- 
red to  In  Thomas  v.  Lumber  Co.  was  a 'lo- 
comotive on  a  privately  owned  logging  road, 
and  while  the  principle  is  probably  more  in- 
sistent on  an  engine  of  that  character,  owing 
In  part  to  its  extended  range  of  action  and 
Ihe  greater  variety  of  threatening  conditions 
that  are  likely  to  arise,  we  are  well  assured 
that  it  should  be  applied  also  to  a  case  like 
the  present  where  one  owning  the  timber  on 
another's  land  contracts  with  the  owner  of 
a  steam  sawmill  to  cut  the  timber  with  an  en- 
gine of  this  kind,  always  requiring  a  heavy 
draft  for  its  successful  use,  in  this  in- 
stance having  a  smokestack  not  over  10  feet 
high  and  operated  under  conditions  imports 
ing  serious  menace  unless  proper  precautions 
were  taken.  Helpful  cases  in  illustration  of 
the  general  principle  will  be  found  in  Davis 
V.  Summerfleld,  133  N.  C.  p.  325,  45  S.  B.  654, 
63  L.  R.  A.  492 ;  Jacobs  v.  Fuller  &  Hutsin- 
pillar,  67  Ohio  St.  p.  70.  65  N.  E.  617,  re- 
ported in  65  L.  R.  A.  833,  with  a  full  and 
learned  note  on  the  subject;  Thompson  v. 
Lowell,  etc.,  Ry.,  170  Mass.  p.  577,  49  N.  B. 
913,  40  U  R.  A.  345,  64  Am.  St  Rep.  323; 
Dillon  V.  Hunt,  105  Mo.  154,  16  S.  W.  616, 
24  Am.  St  Rep.  374;  Bower  v.  Peate,  L.  R. 
1  Q.  B.  D.  (1873-76)  321;  Hardaker  v.  Idle 
Dist  Council,  [18961  Q.  B.  D.  335;  Penny  v. 
Welbedon,  etc..  District,  [1899]  Q.  B.  D.  72. 
Aman  v.  Lumber  Co.,  160  N.  G.  p.  369,  75  S. 
E.  931,  and  Lawton  v.  Giles,  90  N.  C.  p.  374, 
are  well-considered  decisions  in  our  own 
court  giving  support  to  the  position  that,  in 
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reference  to  the  principle  and  its  proper  ap- 
plication, there  should  be  no  distinction  be- 
tween locomotive  and  stationary  engines  gen- 
erating and  operated  by  steam,  and  more  per- 
emptorily so  when  they  are  defective  and 
used  or  likely  to  be  used  under  conditions, 
as  stated,  importing  menace  of  substantial 
inj^iry. 

[6]  As  heretofore  stated,  the  jury  having 
negatived  liability  on  the  part  of  Doddor 
J.  D.  Pope,  the  results  of  the  trial  should  not 
be  disturbed  by  reason  of  this  exception,  but 
we  are  of  opinion  that  the  plaintiff  is  enti- 
tled to  have  the  issues  submitted  to  another 
^ury  by  reason  of  another  objection  to  a  por- 
tion of  his  honor's  charge,  in  terms  as  fol- 
lows: 

"Now,  the  negligence  in  this  case  relied  upon, 
as  I  understand  it,  is  by  allowing  grass  and 
combustible  matter  to  be  near  and  around  the 
engine  that  was  being  used  for  cutting  shingles, 
and  the  plaintiffs  also  contend  that  there  is  eyi- 
lence  tending  to  show  that  there  were  defects 
about  the  machinery.  There  were  defects  about 
it  which  caused  the  sparks  to  be  emitted  that  set 
out  the  fire.  (They  allege  that  there  was  no 
spark  arrester  on  the  mill,  but  there  is  no  evi- 
dence one  way  or  another  about  that  as  I  recol- 
lect it)" 

To  that  part  of  the  charge  in  parentheses 
plaintiffs  in  apt  time  excepted. 

"(As  to  other  evidence  about  defects  in  the 
machinery,  I  believe  there  was  some  evidence  of 
a  short  smokestack  as  contended  for  by  the 
plaintiffs,  and  there  may  be  some  other  evidence 
which  I  do  not  now  recall,  and  if  there  is  you 
will  consider  all  of  the  evidence,  and  say  wheth- 
er or  not  the  defendants  or  any  of  them  were 
negligent  with  reference  to  the  defective  ma- 
chinery, or  in  permitting  any  combustible  mat- 
ter to  remain  there  with  reference  to  the  fire. 
And  if  you  find  that  this  combustible  matter 
was  allowed  to  remain  there,  and  that  was  the 
cause  of  the  fire,  you  will  answer  the  issue 
'Yes.')" 

To  the  above  charge  in  parentheses  plaintiffs 
in  apt  time  excepted. 

[6,  7]  It  is  well  understood  with  us  both 
by  general  rule  and  precedent  that,  when  a 
Judge,  presiding  at  the  trial  of  a  cause,  is 
endeavoring  to  rehearse  the  testimony  or  to 
give  the  evidence  of  a  witness  or  the  admis- 
sions of  the  parties  and  makes  a  mistake 
about  it,  unless  called  to  his  attention  at  the 
time,  this  may  not  be  made  the  subject  of  a 
valid  exception  on  appeal  (State  v.  Lance, 
149  N.  C.  p.  551, 63  S.  E.  198) ;  but,  taking  this 
portion  of  the  charge  and  tiie  exceptions  not^ 
ed  thereto  as  a  whole,  the  statement  "that 
there  was  no  evidence  one  way  or  another  as 
to  the  absence  of  a  spark  arrester,"  being, 
as  it  is,  in  direct  answer  to  an  oppo^ng  posi- 
tion evidently  taken  and  urged  by  the  counsel 
for  plaintiff,  and  followed  immediately  by  the 
instruction  "that,  as  to  other  defects  about 
the  machinery,"  the  Jury  would  consider  the 
facts  and  say  whether  the  machinery  was  de- 
fective could,  by  correct  Interpretation,  onlv ; 


have  the  significance,  and  be  so  understood, 
that  the  position  taken  by  plaintiff  had  no 
evidence  to  support  it.  The  court  evidently 
had  the  testimony  relevant  to  tlie  questiou 
well  in  mind,  and  gave  to  the  Jury  a  clear 
charge  making  full  reference  to  it,  and  hi^ 
ruling  therefore,  in  direct  denial  of  plain- 
tiff's position,  was  one  on  the  free  and  ie&L\ 
effect  of  the  testimony,  and  presents  a  ques- 
tion of  law  or  legal  inference  propez'b*  re- 
viewable on  appeal;  this  being  to  our  min(J 
the  true  concept  of  the  record.  It  has  been 
held  in  numerous  cases  that,  when  a  fire 
causing  damage  of  this  kind  is  shown  to 
have  been  started  by  a  spark  or  sparker  from 
a  defendant's  engine,  locomotive  or  station- 
ary, a  prima  facie  case  is  made  that  calls  for 
satisfactory  explanation  and  requiring  that 
the  cause  be  submitted  to  the  jury  on  the 
issue  of  defendant's  negligence.  Boney  v. 
Railroad,  175  N.  C.  355.  95  S.  E.  560;  Sim- 
mons V.  Roper  Lumber  Co.,  174  N.  C.  221. 
93  S.  B.  736;  McRainey  v.  Railroad,  168  N.  C. 
570,  84  S.  E.  851;  Williams  v.  Railroad.  140  N. 
C.  623,  53  S.  E.  44a  And  a  perusal  of  many 
of  the  cases  on  the  subject  will  disclose  that 
this  rule  of  proof  bears  with  more  directness 
on  the  absence  or  presence  of  a  spark  arrest- 
er or  its  defective  condition.  That  is  its 
more  usual  and  natural  significance.  Hardy 
v.  Lumber  Go..  160  N.  C.  113,  75  S.  E.  855. 
42  li.  R.  A.  (N.  S.)  759;  Williams  v.  Railroad, 
140  N.  C.  623,  53  S.  B.  448;  Lawton  v.  Giles, 
90  N.  O.  374;  Aycook  v.  Railroad,  89  N.  C. 
321;  Anderson  v.  Steamboat  CJo.,  64  N.  C. 
399;  Ellis  v.  Railroad,  24  N.  C.  138. 

[81  Not  only  were  there  facts  in  evidence 
tending  to  show  that  the  fire  originated  from 
defendant's  engine,  breaking  out  within  a  few 
hours  after  defendant  Dodd  started  the  op- 
eration of  his  engine  and  calling  for  an  ap- 
plication of  the  principle  approved  in  these 
and  many  other  cases  of  like  kind,  but, 
speaJcing  directly  to  the  defendant's  engine 
and  its  structure  and  condition,  Raeford 
Smith,  a  witness  for  plaintiff,  testified,  among 
other  things^  and  without  objection  noted,  as 
follows : 

''I  live  near  the  Jones  land;  knew  the  mill. 
On  the  14th  of  March,  1916,  I  was  dipping  tur- 
pentine about  a  half  a  mile  from  the  mill,  heard 
the  whistle,  saw  the  smoke,  and  ran  rapidlj 
to  the  mill.  The  fire  was  burning  from  the 
mill  with  the  wind,  and  eight  or  ten  feet  from 
the  mill,  was  burning  back  towards  the  boiler 
against  the  wind.  The  boiler  had  just  been  fired 
up  that  day.  The  mill  had  a  short  smokestack, 
about  10  feet  high,  and  would  throw  out  live 
sparks  and  hot  coals  of  fire,  for  I  was  there 
loading  some  shingle  blocks  a  few  days  after 
the  fire,  and  if  you  were  not  careful  it  would 
set  your  clothes  on  fire.  The  pine  straw,  wire 
grass,  and  leaves  were  lying  around  the  mill 
on  the  ground,  and  had  not  been  raked  up  or 
burned  off." 

[9]  On  this  and  other  apposite  testimony, 
and  under  the  principles  of  the  authorities 
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cited,  there  was  error  in  the  ruling  that  there 
was   no   evidence   as   to   the   absence  of   a 
spark  arrester,  and  we  are  of  opinion  that  a 
general  new  trial  should  be  ordered. 
New  trial. 


REVIER  V.   STATE.     (No.  1242.) 
(Supreme  Court  of  Georgia.     March  13,  1919.) 

fSyilahu9  by  the  CouriJ 

1.  Homicide  ^=>309(5)— On abge— Evidence- 
Involuntary  Manslaughter. 

There  was  nothing  in  the  evidence  for  the 
state  or  the  accused,  nor  in  the  statement  made 
by  him  to  the  jury,  which  authorized  an  instruc- 
tion as  to  the  law  of  involuntary  manslaughter. 
In  his  statement  to  the  jury  the  accused  denied 
that  he  shot  the  person  killed,  and  the  evidence 
submitted  in  his  behalf  tended  to  support  his 
statement:  The  evidence  for  the  state,  consid- 
ered most  favorably  for  the  accused,  made  out 
such  a  case  as  fell  within  the  rulingrs  made  in 
Smith  V.  State,  124  Ga.  213,  52  S.  B.  329  (1), 
and  Hamilton  v.  State,  129  Ga.  747,  59  S.  E. 
803  (3),  where  the  facts  were  quite  similar  to 
those  made  by  the  evidence  for  the  state,  and 
was  governed  by  the  proviso,  in  Penal  Code 
1910,  §  67,  "that  where  such  involuntary  killing 
shall  happen  in  the  commission  of  an  unlawful 
afct  which,  in  its  consequences,  naturally  tends 
to  destroy  the  life  of  a  human  being,  or  is 
committed  in  the  prosecution  of  a  riotous  intent, 
or  of  a  crime  punishable  by  death  or  confine- 
ment in  the  penitentiary,  the  offense  shall  be 
deemed  and  adjudged  to  be  murder." 

2.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict,  and  the 
court  did  not  err  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Claude  Revier  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

Parker  &  Gibson  and  W.  A.  Covington,  all 
of  Moultrie,  for  plaintiff  in  error. 

C.  E.  Hay,  Sol.  Gen.,  of  Thomasvllle,  Clif- 
ford Walker,  Atty.  Gen.,  and  M.  C.  Bennet, 
of  Atlanta,  for  the  State. 

PISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


TOUNG  V.  STATE.     (No.  1199.) 
(Supreme  Court  of  Georgia.     March  13,  1919.) 

(Syllabus' hv  the  Court.) 

1.  Homicide     <©=»2<)3(3)  —  Dying     Declaba- 
TioNS— Admissibility. 

On  the  trial  of  one  indicted  for  murder,  a 
physician  testified  that  he  saw  the  person  killed 
within  an  hour  after  he  was  wounded,  that  he 
had  been  shot  three  times  with  a  pistol,  twice 


and  **wa8  in  a  very  serious  condition  at  the 
time,  in  a  state  of  extreme  shock,  very  bad  cir- 
culation, and  clammy  and  cold.  I  considered 
that  he  was  in  a  dying  condition.  I  so  stated 
to  him  that  he  was  in  a  dying  condition,  and 
asked  him  if  he  realized  it,  and  he  said  he  did. 
♦  *  ♦  I  saw  him  about  10  o'clock  that  night, 
and  he  died  about  6,  I  think,  the  next  afternoon 
from  these  wounds.  ♦  ♦  ♦  I  didn't  state  he 
was  dying.  I  asked  him  if  he  realized  he  was 
in  a  dying  condition,  and  he  said  he  did.  He 
never  said  anything  about  hoping  to  get  well." 
Another  witness  testified  that  he  saw  the  de- 
cedent before  the  physician  arrived;  decedent 
"was  mighty  bloody,  and  was  talking  and  groan- 
ing like  he  was  in  a  lot  of  misery.  ♦  *  ♦  I 
didn't  have  to  ask  him  how  bad  he  was  hurt; 
looked  like  he  was  hurt  bad.  He  said  he  was 
shot,  and  shot  bad,  and  said,  *I  don't  believe 
I  will  get  over  it.* "  This  witness  was  after- 
wards present  when  the  conversation  between 
the  physician  and  the  decedent  above  noted  oc- 
curred, and  testified  that  the  physician  said, 
"Mr.  Baughcum  [the  decedent],  you  realize  that 
you  are  shot,  and  shot  pretty  bad,  and  you  are 
likely  to  die.  ♦  ♦  ♦  If  you  have  anything 
to  say,  you  better  say  it."  Another  witness 
testified  that  he  was  present  during  the  con- 
servation betw^een  the  physician  and  the  dece- 
dent, and  that  the  latter  told  the  physician 
"that  he  realized  he  was  in  a  dying  condition." 
Beldf  that  such  testimony  constituted  a  sufli- 
cient  foundation  for  the  admission,  as  prima 
facie  dying  declarations,  of  statements  made  by 
the  decedent,  at  the  time  indicated,  *'as  to  the 
cause  of  his  death  and  the  person  who  killed 
him."  Pen.  Code  1910,  §  1026;  Harper  v. 
State,  129  Ga.  770,  59  S.  B.  792  (3) ;  Hawkins 
V.  State,  141  Ga.  212,  80  S.  E.  711  (3). 

2.  Homicide  ^=»196— Motive— Evidence. 

One  ground  of  the  motion  for  a  new  trial 
was  that,  as  the  defense  of  the  accused  was 
that  he  shot  the  decedent  on  account  of  his  at- 
tempted illicit  relations  with  the  wife  of  the 
accused  .  (the  daughter  of  the  decedent),  the 
court  erred  in  refusing  to  permit  a  witness  to 
testify  in  behalf  of  the  accused  to  the  effect 
that  the  dece<lent.  in  June  next  prior  to  August 
when  he  was  killed,  "admitted"  to  the  witness 
that  he,  the  decedent,  "had  illicit  relations" 
with  the  witness'  wife,  another  daughter  of  the 
decedent,  and  stated  to  the  witness  that  "he 
[the  decedent]  would  kill  the  man  who  caught 
up  with  him,"  and  that  the  witness  "told  [the 
accused]  about  this  conversation."  This  testi- 
mony was  properly  rejected  as  irrelevant.  Pen. 
Code  1910,  §  1019:  see  Cawthon  v.  State,  119 
Ga.  395,  46  S.  E.  897  (5>;  Alsobrook  v.  State, 
126  Ga.  100,  54  S.  E.  805  (3). 

3.  Homicide   <gp»221— Dying  Declaration- 
Construction. 

The  court  instructed  the  jury:  "I  charge 
you  further  that  if  there  was  a  statement  made 
by  the  deceased,  after  he  was  wounded  and  be- 
fore he  died,  and  at  a  time  when  he  was  con- 
scious of  his  approaching  end — his  approaching 
death — as  to  the  cause  of  his  death  and  the 
person  who  killed  him,  you  may  consider  such 
statement  along  with  the  other  testimony  in  the 
case,    in    ascertaining   what    the    truth   of  the 


in   the   abdomen  and   once   through   the  thigh,  1  transaction  is."     The  criticism  on  this  charge 
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is  to  the  effect  that  it  fails  to  state  that  the 
decedent  must  be  in  the  article  of  death  in  oi^ 
der  to  render  a  statement  of  his  a  dying  declara- 
tion. The  instruction  is  not  fairly  subject  to 
the  criticism  made.  Moreover,  the  charge  on 
the  subject  of  dying  declarations,  from  which 
the  excerpt  above  quoted  was  taken,  was  full 
and  clear,  and  gave  the  accused  no  just  cause 
for  complaint 

4.   SUFFIOIBNOT  07   EVIDENCE. 

The  evidence  authorized  the  verdict,  and  the 
refusal  of  a  new  trial  was  not  error. 

Brror  from  Superior  Court,  Walton  Coun- 
ty;  A.  J.  Gobb,  Judge. 

Harlin  Young  was  convicted  under  an  In- 
dictment for  murder,  Ms  motion  for  new 
tirial  was  denied,  and  he  brings  error.  Af- 
firmed. 

Rogers  &  Knox,  of  Covington,  for  plaintiff 
in  error. 

W.  O.  Dean,  Sol.  Gen.,  of  Monroe,  Clifford 
Walker,  Atty.  Gen.,  and  M.  C.  Bennet,  of 
Atlanta,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(149  Oa.  24) 

STEVENS  ▼.   STATE.     (No.  U81.) 

(Supreme  Court  of  Georgia.    March  15,  1919.) 

(Bylldbu9  by  the  CourtJ 
HoiaciDB  ^=s>309(5)  —  Evidence  —  Charge  — 

YOLTXNTABT  MaNSLAUQHTEB. 

Neither  under  the  evidence  nor  under  the 
statement  of  the  accused  was  the  offense  of  vol- 
untary manslaughter  involved  in  the  <;ase,  and 
the  court  prpperly  refused  to  charge  the  jury 
upon  that  subject. 

Error  from  Superior  Court,  Wilkes  (boun- 
ty;  B.  F.  Walker,  Judge. 

Will  Stevens  was  convicted  of  murder,  his 
motion  for  a  new  trial  was  overruled,  and  he 
brings  error.    Affirmed. 

Colley  &  Colley,  of  Washington,  Ga.,  for 
plaintiff  in  error. 

R.  C.  Norman,  SoL  Gen.,  of  Washington, 
Ga.,  Clifford  Walker,  Atty.  Gen.,  and  M.  C 
Bennet,  of  .Atlanta,  for  the  State. 

BECK,  P.  J.  Will  Stevens  was  tried  under 
in  indictment  charging  him  with  the  offense 
of  murder,  it  being  alleged  that  he  did  kill 
and  murder  one  Battle  Thomas.  Upon  the 
trial  of  the  case  the  jury  returned  a  verdict 
of  guilty,  with  a  recommendation.  The  ac- 
cused made  a  motion  for  a  new  trial,  which 
was  overruled. 

The  only  ground  of  the  motion  for  a  new 


trial  urged  in  the  brief  ot  counsel  for  the 
plaintiff  in  error  is  based  upon  the  contention 
that  the  court  erroneously  failed  to  ^ve  in 
charge  to  the  jury  the  law  of  voluntary  man- 
slaughtet,  counsel  insisting  that  this  grade 
of  homicide  was  involved  in  the  evidence  in 
the  case.  With  this  c<Hitention  we  cannot 
agree.  The  evidence  in  the  case  is  not  vo- 
luminous. That  which  bears  upon  the  only 
question  raised  In  the  case  is  contained  in 
the  testimony  of  a  few  eyewitnesses  who 
stated  briefly  the  circumstances  of  the  kill- 
ing. Excepting  the  witnesses  who  were  intro- 
duced by  the  state  for  the  purpose  of  im- 
peaching the  testimony  of  the  witness  Jim 
Fink,  the  testimony  for  the  state  made  a  case 
of  unprovoked  murder.  Witness  Jim  Fink 
testified : 

"She  [the  deceased]  called  my  wife  and  says: 
'Come  on  out  here,  Clara.  I  want  you  to  hear 
this  mess.'  Clara  went  on  down  there  around 
them,  and  when  I  went  on  down  there  Gene 
[the  husband  of  the  deceased]  tells  Will,  'You 
are  a  lie,'  and  Will  says:  'You  are  a  lie;  I 
didn't  say  so.'  And  Gene's  wife,  Hattie,  was 
standing  up  there,  and  Hattie  said:  'Will,  yoa 
are  a  lie ;  you  know  you  did  say  so.'  And  Will 
says:  'Looks  like  you  have  got  it  in  for  me;  I 
haven't  bothered  you  all.'  She  turned  around 
and  looks  at  Gene,  and  Gene  looks  at  her.  She 
pulls  a  pistol  up  in  her  apron  like  that,  a  nickel- 
plated  pistol.  She  pulled  it  up,  I  saw  it,  and 
Will  shot  her.  He  just  beat  her  to  it;  that's 
all.  If  he  hadn't  shot  her,  she  would  have 
killed  him.  I  ain't  going  to  tell  no  lie  for  Gene 
or  Will.  I  got  shot.  When  Hattie  was  shot, 
Gene  runs  to  her  and  says,  'Gi'me  the  pistol' 
and  he  grabbed  it  out  of  her  apron  and  took  out 
after  WilL  That's  what  he  done.  I  will  tell 
the  truth  about  it  She  had  this  hand  on  her 
apron.  The  pistol  come  out,  but  when  she 
fell  Gene  grabbed  the  pistol  and  nm  after  him, 
about  a  hundred  yards,  I  guess.' 


»f 


Clara  Fink  testified : 

"She  [the  deceased]  come  on  nearly  to  my 
house  and  called  me.  She  says  to  me,  'Step  out 
here  a  little  bit,'  and  I  says:  'What  do  you 
want?  I  haven't  got  time.  I  am  busy.'  And 
she  says:  'Come  on;  it  won't  take  long.  I  just 
want  you  to  come  down  here  and  hear  what  me 
and  Gene  got  to  say  to  WilL*  I  goes  on  down 
there  with  her,  and  when  I  got  down  there  Gene 
and  WiU  were  swapping  lies  with  each  other, 
and  Gene  says:  'Will,  you  are  a  lie;  you  did 
say  so.'  And  Will  says  to  Gene:  'You  are  a  lie; 
I  didn't  say  it*  And  Will  says:  'Look  like 
you  all  got  it  tn  for  me;  look  like  you  all 
want  to  get  something.  Don't  call  me  another 
lie.'  Hattie  looks  to  Gene,  and  Gene  looks  to 
Hattie.  Hattie  repeats  the  lie  there  again,  and 
as  she  repeats  it  again  she  had  a  pistol  in  her 
apron,  and  as  she  called  him  a  lie  again  she  rais- 
ed her  pistol,  and  as  she  raised  her  pistol  up 
Will  shot  her,  and  when  he  had  shot  her  Hattie 
was  falling.  Gene  run  a  little  piece,  and  she 
fell.  As  she  was  falling.  Gene  says  to  Hattie, 
'Gi'me  the  pistol,  nigger*—  called  her  *nigger,' 
to  Hattie,  but  Hattie  failed  to  give  him  the 
pistol.     She  had  fallen  by  that  time,  and  Gene 
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mns  to  Hattie  and  gets  the  pistol  and  made  aft- 1 
er  WiU;  and  that  all  I  know." 

Tbe  defendant,  as  a  part  of  Ills  statement 
to  the  jury,  said: 

"The  way  this  thing  started,  Gene  Thomas 
come  through  the  lot  where  I  was  feeding,  and 
told  me  to  come  on  down  the  path,  he  wanted 
to  see  me;  and  I  went  on  down  there,  and  his 
wife  was  with  him,  and  he  stopped  and  said: 
'Let* s  don't  go  any  further.  I  want  to  see  you 
about  what  you  have  been  telling  Mr.  Nash  I 
cussed  him  for.'  I  says,  'I  didn't  tell  him  that' ' 
I  told  him  that  'when  Mr.  Nash  come  to  my 
field  to  see  if  yon  were  working,  that  Mr.  Nash 
says  for  yon  to  go  to  that  new  corn,  and  you 
says  you  are  getting  damn  tired  of  this,  and 
that  you  was  getting  damn  tired  of  so  much 
cussing.'  One  day  Mr.  Nash  and  myself  were 
talking  along,  and  I  told  Mm,  and  he  went  to  see 
Gene,  and  Gene  went  to  see  me;  and  I  says, 
'If  he  sees  Gene,  Gene  will  get  mad  with  me,' 
and  so  I  went  to  the  house  and  got  my  pistoL 
I  was  expecting  him  after  me.  I  went  on 
down  the  path,  and  he  got  after  me;  and  I 
says:  'What  is  it?  You  know  you  told  me. 
What  are  you  going  to  do  about  it;'  His  wife 
come  got  close  side  of  me.  Gene  says,  'You 
are  a  lie,'  and  I  says,  'You  are  a  lie,  I  didn't,' 
and  about  that  time  his  wife  says^  'Yon  are  a 
lie,  you  did  say  it,'  and  I  looked  around  like 
that,  and  when  I  turned  she  pulled  up  her  pistol 
and  tried  to  shoot  me,  and  I  had  my  hand  like 
this,  and  Gene  says,  1  know  he  has  got  a  pocket 
full  of  rocks,  but  its  all  right,'  and  when  I  look- 
ed at  her  she  pulled  up  a  pistol,  and  I  did  like 
that  and  shot  her,  and  then  Gene  went  and  took 
the  pistol  from  her,  but  I  didn't  want  to  shoot 
nobody  else.  I  was  just  defending  my  own 
life.  I  run,  but  I  saw  him  coming  with  the 
pistol  in  hid  hand,  and  I  got  in  some  bushes.  I 
said,  'What  I  done  I  was  obliged  to  do  to  save 
my  life,  and  I  am  going  back." 

From  the  evidence  quoted  and  the  state- 
ment of  the  defendant,  it  will  be  seen  that 
the  defendant  relied  entirely  upon  the  theory 
of  self-defense.  The  evidence  of  two  of  his 
witnesses  and  his  statement  tended  to  estab- 
lish the  theory  that  the  decedent  had  in  her 
hand  a  pistol  which  she  was  about  to  raise, 
and  that,  acting  under  the  apprehension  that 
his  life  was  in  jeopardy,  the  def^idant  fired 
in  his  own  defense.  There  was  no  suggestion 
In  the  evidence  for  the  defendant,  or  in  his 
statement,  that  the  woman  whom  he  killed 
was  making  any  attempt  to  use  the  pistol 
in  any  way,  except  that  she  was  raising,  or 
about  to  raise,  it  as  if  to  shoot  him,  and^ 
acting  under  the  fear  that  she  was  about  to 
do  so,  he  shot  If  the  defendant's  theory  of 
the  case  was  true,  he  acted  in  self-defense. 
The  evidence  for  the  state,  which  we  will 
not  attempt  to  set  out,  made  a  case  of  mur- 
der— of  murder  unprovoked  except  by  words. 
The  epithet  applied  by  the  woman  to  the 
accused  could  not  justify  the  shooting,  nor 
reduce  the  homicide  from  murder  to  man- 
slaughter.   The  theory  of  the  state  and  the 


theory  of  the  defense  made  by  the  evidence 
and  the  defendant's  statement  were  duly 
presented  to  the  jury  in  the  court's  charge, 
and  the  failure  of  the  judge  to  charge  the  law 
of  voluntary  manslaughter  affords  no  ground 
of  complaint  to  the  plaintiff  in  error. 
Judgment  affirmed.   All  the  Justices  concur. 


(149  Ga.  20) 
GEORGB  V.  DORTCH  et  al.     (No.  1107.) 

(Supreme  Ck>urt  of  Georgia.     March  15,  1019.) 

(SyUahus  hy  the  Court.) 

Vendob  and  Pubchaseb  ^=»265(1)— Lien  fob 
Pttbchasb  Monet— Subsequent  Tbansfebs. 

Where  one  sold  land  and  executed  to  the 
purchaser  a  deed  of  conyeyance,  but  inserted  in 
the  deed  a  stipulation  that  the  note  for  the  un- 
paid purchase  money,  "by  express  agreement  of 
the  maker  of  this  deed,  is  held  as  a  second  mort- 
gage note  subject  to  a  certain  loan  which  shall 
be  a  prior  lien  on  the  property  conveyed,"  this 
reservation  had  the  effect  of  creating  such  a  lien 
on  the  property  as  was  enforceable  by  the  ven- 
dor against  any  subsequent  transferee  of  the 
property,  or  mortgagee,  except  the  one  whose 
loan  was  expressly  provided  for  in  connection 
with  the  reservation. 

Error  from  Superior  CJourt,  Bolton  County ; 
Geo.  L.  Bell,  Judge. 

Proceedings  between  M.  M.  George  and  J. 
R.  Dortch  and  others.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

Richard  B.  Russell  and  Holbrook  &  Cor- 
bett,  all  of  Atlanta,  for  plaintiff  in  error. 

Napier,  Wright  &  Wood,  R.  Low  Reynolds, 
Dorsey,  Shelton  &  Dorsey,  and  Philip  N.  Job- 
son,  all  of  Atlanta,  for  defendants  in  error. 

BECK,  P.  J.  J.  R.  Dortch  owned  a  tract 
of  land  which  he  sold  to  T.  L.  McGurry  on 
April  14,  1016,  and  executed  a  deed  of  con- 
veyance to  the  same.  The  grantor  under- 
took to  reserve  a  lien  or  second  mortgage 
on  the  land,  by  writing  in  the  conveyance  ex- 
ecuted by  him  to  McCurry  the  following  stip- 
ulation; 

'The  consideration  of  $2,250.00  hereinabove 
recited  as  the  consideration  of  this  transfer  is 
as  follows:  $1,075.00  cash  in  hand  paid,  receipt 
of  which  is  hereby  acknowledged  at  the  time  of 
the  delivery  of  this  deed,  and  one  purchase- 
money  note  signed  by  the  vendee  herein,  payable 
to  the  vendor  herein,  and  due  April  14,  1917,  for 
the  sum  of  $1,175.(X),  bearing  interest  from  date 
at  the  rate  of  8  per  cent,  per  annum,  which  said 
note,  by  express  agreement  of  the  maker  of 
this  deed,  is  held  as  a  second  mortgage  note 
subject  to  a  certain  loan  which  shall  be  a  prior 
lien  on  the  property  conveyed  herein,  in  the  sum 
of  $1,000.00  in  favor  of  the  Georgia  Savings 
Bank,  and  which  said  loan  the  vendee  is  express* 
ly  authorized  to  make  as  a  first  Hen  on  said 
property  herein  conveyed." 
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The  conveyance  was  duly  recorded,  and- 
subsequently  thereto  the  grantor  executed  a 
deed  to  secure  a  loan  of  $1,000  to  the  Georgia 
Savings  Bank,  thus  creathig  the  first  Hen 
upon  the  property  as  provided  for  In  the  con- 
veyance from  Dortch  to  McCurry  In  the  stip- 
ulation above  quoted.  Thereafter,  and  prior 
to  the  maturity  of  the  purchase-money  note 
described  In  the  conveyance  from  Dortch  to 
McCurry,  the  latter  undertook  to  create  a 
mortgage  lien  upon  the  property  In  favor  of 
George,  the  plaintiff  In  error.  The  property 
was  afterwards  sold  under  proceedings  In- 
stituted by  the  bank,  and  the  lien  In  favor 
of  the  bank  was  satisfied,  leaving  a  balance 
in  the  hands  of  the  sheriff ;  and,  in  proceed- 
ings duly  instituted  to  distribute  this  balance 
between  Dortch  and  George,  the  question 
arose  as  to  whether  or  not  the  lien  In  favor 
of  Dortch  was  superior  to  that  of  George. 
The  court  held  that  it  was,  and  jiwarded  the 
money  to  Dortch;  and  the  sole  question  in 
the  case  is  whether  Dortch  had,  under  the 
stipulation  in  the  deed  of  conveyance  to  Mc- 
Curry, a  prior  lien  to  the  mortgage  lien  of 
McCurry.  The  court  properly  awarded  the 
money  to  the  claim  of  Dortch.  The  reserva.- 
tlon  in  the  deed  which  the  latter  executed  to 
McCurry  was  sufficient  to  give  him  a  valid 
subsisting  lien  against  any  subsequent  lien 
created  by  McCurry,  except  In  favor  of  one 
whose  loan  was  expressly  provided  for  in 
connection  with  the  reservation.  Any  sub- 
sequent grantee  of  McCurry,  or  mortgagee 
taking  a  mortgage  upon  the  property  con- 
veyed by  Dortch,  was  bound  to  take  notice  of 
the  lien  created  by  the  grantor  In  the  deed 
to  McCurry. 

Discussion  of  this  proposltlo^  Is  unneces- 
sary. It  has  been  ruled  in  a  case  substan- 
tially like  the  Instant  case.  From  the  state- 
ment of  facts  in  the  case  of  Atlanta  Land  & 
Ix)an  Co.  V.  Haile,  106  Ga.  498,  32  S.  E.  606, 
it  appears  that  Haile  sold  certain  land  to 
the  Atlanta  Land  &  Loan  Company,  convey- 
ing the  same  by  an  Instrument  purporting  to 
be  a  warranty  deed,  which  was  duly  record- 
ed, and  in  this  instrument  the  grantor  re- 
served a  lien  on  the  land  for  the  balance  of 


the  purchase-money  due.  Thereafter  th« 
grantee  conveyed  the  land  to  Mrs.  R.  C. 
Halle,  who  claimed  that  she  paid  a  Taluable 
consideration  therefor  without  actual  notice 
of  the  reservation  of  the  lien.  In  the  coarse 
of  the  decision  in  that  case  it  was  said: 

"Under  the  view  we  take  of  this  cafie,  we 
think  the  undisputed  evidence  demanded  a  ver- 
dict for  the  plaintiff,  and  that  the  court  did  not 
err  in  directing  the  jury  to  so  find.  We  think 
the  court  below  was  clearly  right  in  concluding 
that  the  contract  entered  into  by  the  parties 
when  the  property  in  dispute  was  sold  by  A  J. 
Haile  to  the  company  created  a  lien  in  favor  of 
that  grantor  and  his  assigns  upon  the  property 
for  the  payment  of  the  purchase  money.  This 
contract  is  evidenced  by  the  deed,  and  the  pur- 
chase-money notes  specifically  recite  upon  their 
face  that  such  a  lien  is  retained  by  the  grantor. 
♦  ♦  ♦  Even  without  this  recital  in  the  deed 
under  which  this  defendant  claims,  she  could  not 
have  obtained  any  greater  title  from  the  com- 
pany than  that  company  itself  had;  and  we 
think  she  is  chargeable  with  knowledge  of  the 
recitals  in  the  deed  by  virtue  of  which  her  gran- 
tor held  title.  It  is  a  well-settled  principle  of 
law  that  recitals  in  deeds  bind,  not  only  the 
parties  thereto,  but  their  privies  in  estate.  Civil 
Code,  §  5150;  Lamar  v.  Turner,  48  c;a.  32}^; 
Cruger  v.  Tucker,  69  Ga.  557,  and  authorities 
cited  in  the  opinion  of  Speer,  Justice,  on  page 
562.  The  recital  of  the  lien,  therefore,  in  the 
deed  from  A.  J.  Haile  to  the  company,  not  only 
bound  it,  but  Mrs.  R.  C.  Haile  as  granjtee  of 
the  company;   she  being  its  privy  in  estate.' 


f? 


That  decision  rules  the  controlling  ques- 
tion in  this  case.  This  is  not  a  case  where 
one  sells  land  and  conveys  the  same  by  an 
absolute  deed  and  attempts  afterwards  to  en- 
force a  vendor's  lien  against  a  bona  fide 
purchaser  from  the  grantee  in  the  absolute 
deed.  Dortch  was  not  relying,  in  this  case, 
upon  any  vendor's  lien.  He  was  asserting  a 
lien  reserved  In  the  deed  of  conveyance.  That 
reservation  will  prevail  against  any  one  who 
afterwards  took  a  conveyance  from  the  gran- 
tee named  in  the  deed  in  which  the  reserva- 
tion appears. 

Judgment  affirmed. 

All  the  Justices  concur. 
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(149  Ga.  28) 
SMITH  V.  MILTON.  Sheriff.     (No.  1235.) 

^Supreme  Court  of  Georgia.     March  15,  1919.) 

(Syllabus  dy  the  Court.) 

1.  Habeas   Corpus  ^=^5G,   72  — Legal   Re- 
straint—Remand— Ge.nebal  Demurrer. 

Where  an  application  for  the  writ  of  habeas 
corpus  affirmatively  shows  on  its  face  that  the 
restraint  complained  of  is  legal,  the  court  before 
whom  the  writ  is  made  returnable  has  the  pow- 
er, on  general  demurrer,  to  dismiss  the  writ  and 
remand  the  applicant.  In  such  instance  the  gen- 
eral demurrer,  under  our  practice,  serves  the 
purpose  of  a  motion  to  quash  the  writ  for  in- 
sufficiency of  allegation  in  the  petition. 

2.  Habeas  Corpus  ^=:»29  —  Discharge  — 
Grand  Jury- Illeoauty. 

One  imprisoned  under  a  bench  warrant  reg- 
ular on  its  face  and  issued  by  a  judge  of  com- 
petent jurisdiction  will  not  be  released  on  habe- 
as corpus,  because  the  grand  jury  that  found 
the  indictment  on  which  the  warrant  issued  was 
illegaL 

3.  Habeas  Corpus  ^=s>4— Writ  of  Error. 

A  writ  of  error  is  the  available  remedy ;  the 
warrant  not  being  void,  but  merely  voidable. 

Error  from  Superior  Court,  Gilmer  Coim- 
ty ;  N.  A.  Morris,  Judge. 

Petition  for  writ  of  habeas  corpus  by 
Claude  Smith  against  R.  L.  Milton,  Sheriff. 
General  demurrer  to  petition  sustained,  and 
petition  and  writ  dismissed,  and  petitioner 
remanded,  and  he  brings  error.    Affirmed. 

B.  L.  Smith,  of  Blue  Ridge,  for  plaintiff 
In  error. 

Herbert  Clay,  SoL  Gen.,  of  Marietta,  for 
defendant  in  error. 

GEORGE^  J.  Claude  Smith,  averring  that 
he  was  being  Illegally  restrained  of  his  lib- 
erty by  R.  Ij.  Milton,  sheriff  and  Jailer  of 
Gilmer  county,  presented  to  the  judge  of  the 
superior  court  his  petition  for  the  writ  of 
habeas  corpus,  alleging  substantially  the  fol- 
lowing: 

Petitioner  is  held  under  and  by  virtue  of 
three  bench  warrants  issued  by  the  judge  of 
the  superior  court  upon  three  separate  in- 
dictments returned  by  the  grand  jury  of  said 
county  at  the  May  term,  1918,  charging  peti- 
tioner with  murder,  with  public  drunken- 
ness, and  with  having  in  his  possession  a 
quantity  of  whisky.  In  August,  1916,  the 
legally  appointed  and  qualified  jury  commis- 
sioners of  said  county  revised  the  jury  lists 
of  said  county,  as  required  by  law,  and  the 
lists  so  revised  contained  the  legally  quali- 
fied grand  and  traverse  jurors  for  said  coun- 
ty for  the  two  years  next  ensuing.  In  April, 
1917,  two  of  the  Jury  commissioners  having 
resigned,  the  Judge  of  the  superior  court  by 
order,  removed  the  four  remaining  conunls- 
Bioners  and  appointed  six  other  named  citi- 


zens of  said  county.     In  May,  1917,  in  a  J  Cas.  1912B,  1259),  it  was  said: 


mandamus  proceeding  brought  by  certain 
citizens  and  taxpayers  of  the  county  (to 
which  petitioner  was  not  a  party)  against  the 
newly  appointed  commissioners,  the  Judge  of 
the  superior  court  ordered  a  revision  of  the 
jury  lists  of  said  t:ounty,  and  the  defendant 
commissioners,  at  the.  time  named,  proceed- 
ed to  revise  the  lists  as  ordered.  The  per- 
sons serving  as  grand  Jurors  at  the  May 
term,  1918,  of  said  superior  court  were  drawn 
from  the  box  thus  made  up  by  the  new 
board.  Only  eight  of  the  persons  who  acted 
as  grand  jurors  and  returned  the  indictments 
against  petitioner  were  in  the  jury  box  as 
legally  made  up  by  the  old  commissioners 
in  August,  1916.  The  acts  of  the  new  board 
of  commissioners  are  nugatory  and  void; 
the  indictments  against  petitioner,  as  well  as 
the  bench  warrants  issued  thereon,  are  like- 
wise nugatory  and  void.  The  Jury  commis- 
sioners revised  the  Jury  lists,  as  required  by 
law,  in  1916,  and  the  Judge  of  the  sui^erior 
court  of  Gilmer  county  had  no  authority  to 
order  the  revision  in  1917.  Copies  of  the 
several  orders,  of  the  mandamus  proceeding, 
and  of  the  indictments  and  warrants,  were 
attached  to  the  petition.  The  indictments 
and  warrants  w^ere  in  all  respects  regular  in 
form. 

The  sheriff  answered,  denying  the  Illegali- 
ty of  the  restraint,  but  admitting  that  peti- 
tioner was  held  under  the  warrants  issued 
by  the  judge  of  the  superior  court  upon  the 
indictments  returned  by  the  grand  Jury  as 
alleged.  He  also  demurred  generally  to  the 
petition  for  the  writ,  upon  the  ground  that 
the  allegations  thereof  affirmatively  showed 
that  the  restraint  was  lawful. 

[1,  2]  The  judge  sustained  the  general  de- 
murrer, dismissed  the  petition  and  writ,  and 
remanded  the  petitioner.  He  excepted,  and 
contends  that  the  court  should  have  declined 
to  consider  the  demurrer  to  the  petition  for 
the  writ  of  habeas  corpus,  but  should  have 
determined  the  legality  of  the  restraint  up- 
on the  merits;  the  writ  having  issued  and 
he  having  been  brought  before  the  court  to 
receive  its  judgment  Simmons  v.  Georgia 
Iron,  etc.,  Co..  117  Ga.  305,  43  S.  E.  780  (3), 
61  L.  R.  A.  739,  is  cited  to  support  this  con- 
tention.   In  that  case  it  was  ruled: 

"The  technical  rules  of  pleading  are  not  ap- 
plicable in  a  proceeding  of  this  character;  and 
where  a  writ  has  been  issaed,  and  in  response 
thereto  the  person  detained  has  been  brought 
into  court,  it  is  not  the  proper  practice  to  de- 
mur to  the  petition  for  want  of  sufficient  al- 
legations. While  a  motion  to  quash  the  writ 
may  be  made  on  this  ground,  the  better  practice, 
when  the  person  detained  is  before  the  court, 
is  to  inquire  into  the  cause  of  the  restraint 
and  pass  such  order  as  the  justice  of  the  case 
requires." 

In  Plumkett  v.  Hamilton,  136  Ga.  72,  80, 70 
S.  B.  781,  784  (35  L.  R.  A.  [N.  S.]  583,  Ann. 


^=9Por  other  eases  see  Bams  topic  and  KBT-NUMBER  in  all  Key-Numbered  Diseets  and  Indexes 


608 


08  SOUTHBASTBRN  REPORTER 


CW.Va. 


Ml 


'It  [the  writ  of  habeas  corpus]  is  peculiarly  a 
writ  which  involyes  sabstance,  not  mere  tech- 
nical skirmishing.  The  question  is  whether  the 
detention  is  lawful  or  not,  rather  than  whether 
niceties  of  pleading  and  exactness  of  allegation 
have  been  duly  followed"— citing  the  Simmons 
Case,  supra. 

However,  the  Simmons  Case  admits  the 
power  of  the  court,  on  motion,  to  quash  the 
writ  because  of  insufficient  averments  In  the 
petition,  and  in  the  opinion  (117  Ga.  at  page 
812,  43  S.  E.  783  [61  L.  R.  A.  739])  it  is  said: 

"Of  course,  if  the  petition  clearly  shows  on 
its  face  that  the  detention  is  lawful,  there  is 
nothing  to  investigate.'' 

We  are  of  the  opinion  that  the  petition  for 
the  writ  in  the  Instant  case  clearly  shows 
on  its  face  that  the  alleged  illegal  restraint 
was  lawful,  and  that  the  court  did  not  err 
in  sustaining  the  general  demurrer  thereto, 
which.  In  a  proceeding  of  this  character, 
.serves  the  purpose  of  a  motion  to  quash  the 
writ. 

[3]  Conceding,  without  deciding,  that  the 
names  of  the  persons  selected  to  serve  as 
grand  jurors  were  not  on  the  legally  consti- 
tuted grand  Jury  list,  nor  in  the  grand  Jury 
box  of  the  county,  the  case  is  only  the  com- 
mon one  of  an  Indictment  and  warrant  of  the 
Judge  based  thereon,  merely  voidable,  not 
void,  and  the  law's  step  to  make  It  void  is 
writ  of  error,  not  habeas  corpus.  It  is  uni- 
versally recognized  that  habeas  corpus  is 
not  a  substitute  for  a  writ  of  error.  1  Bish- 
op's Crim.  Proc.  |  1410  (2);  McFarland  v. 
Donaldson,  115  Ga.  567,  568,  41  S.  E.  1000. 
The  accused  may  waive  defects  In. the  in- 
dictment, gross  Irregularities  in  selecting  the 
grand  or  trial  Jury,  and  conceded  disqualifi- 
cation of  the  grand  or  trial  Jurors.  It  has 
been  held  that,  after  a  conviction  on  an  in- 
dictment regular  on  its  face,  yet  alleged 
never  to  have  been  found  by  the  grand  Jury, 
habeas  corpus  Is  not  the  remedy.  Ex  parte 
Twohig,  13  Nev.  302.  It  has  also  been  held 
that  the  fact  that  the  grand  Jury  which 
foimd  the  Indictment  was  Illegal,  will  not  be 
considered  upon  hearing  of  habeas  corpus. 
Ez  parte  Springer,  1  Utah,  214.  See,  also,  12 
R.  O.  L.  1100,  1191,  and  note  to  State  v. 
Smith,  100  Am.  St.  Rep.  26,  36.  Objections 
to  the  grand  Jury  must  be  made  by  challenge, 
or  raised  by  plea  In  abatement,  according 
to  the  circumstances.  Teem  v.  Cox,  96  S.  E. 
131.  Our  Penal  Code  (section  1305)  de- 
clares: 

"No  person  shall  be  discharged  upon  the  hear- 
ing of  a  writ  of  habeas  corpus  in  the  following 
cases:  •  ♦  •  Where  the  party  is  imprisoned 
under  a  bench  warrant  regular  upon  its  face." 

And  section  957  defines  a  bench  warrant 
to  be  a  warrant  'Issued  by  a  Judge  for  the 
arrest  of  one  accused  of  a  crime  by  a  grand 


Jury.*'  The  Jurisdiction  of  the  court  la  not 
destroyed  or  taken  away  by  the  allied  dis- 
qualification of  the  grand  Jury ;  and,  the  in- 
dictments and  warrants  being  regular  upon 
their  faces,  habeas  corpus  will  not  avail  the 
plaintiff  in  error. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(83  W.  Va.  512) 
EAKIN  et  at  t.  BAKIN  et  aL     (No.  368&) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  4,  1019.) 

(SvUobuB  by  the  Court.) 

1.  Appeal  aitd  Ebbob  ^=»161— Afpbai.  iboh 
Pabt  of  Decbk]>— Acceptance  of  Benefits. 

Generally,  a  party  availing  himself  of  a  de- 
cree so  far  as  favorable  to  him  cannot  appeal 
from  the  decree  wherein  it  is  not  favorable  to 
him,  if  his  acceptance  of  the  benefit  on  the  one 
hand  ia  totally  inconsistent  with  appeal  on 
the  other. 

2.  Appeaz,  and  Ebbob  ^=9l61— Pbosecution 

OF  APPEAI/— WaIVEB  of  EBBOBa 

No  waiver  or  release  of  errors  operating  as 
a  bar  to  the  further  prosecution  of  an  appeid 
or  writ  of  error  can  be  implied  except  from 
conduct  which  is  inconsistent  with  the  claim  of 
right  to  reverse  the  decree  or  judgment  which  it 
is  sought  to  bring  in  review. 

3.  Appeal  and  Eibbob  ^=9l61— Appeal  fbom 
Pabt  of  Decbee—Acceptange  of  Benefits 
—Waives,  of  Appeal. 

Where  the  parts  of  a  decree  are  separate  and 
independent,  and  the  receipt  of  a  benefit  from 
one  part  is  not  inconsistent  with  an  appeal 
from  another,  the  party  receiving  the  benefit 
will  not  be  deemed  to^have  waived  his  right  to 
appeal. 

4.  Appeal  and  Ebbob  ^s»161— Appeal  fbov 
Pabt  of  Deobbb— Acceptance  of  Benefits 
— WArvEB. 

Where,  after  confirmation  of  a  Judicial  sale, 
the  court  later  sets  it  aside  because  of  a  higher 
offer,  orders  a  resale,  and  directs  the  return  of 
the  money  paid  and  notes  delivered  by  the  first 
purchaser,  the  portion  of  the  decree  directing 
the  return  of  the  money  and  notes  is  dearly 
separable  and  independent  from  that  part  of  the 
decree  which  totally  deprives  the  purchaser  of 
all  his  rights  under  the  sale  confirmed  to  him, 
and  the  acceptance  of  the  one  under  protest  At 
the  direction  of  the  court  cannot  reasonably  be 
construed  into  a  waiver  of  his  right  to  appeal 
the  other. 

5.  Appeal  and  Ebbob  ^=>150(1)— Vacation 
OF  JnDicLA.L  Sale— Pubohaseb'b  Rights  of 
Appeal. 

A  purchaser  at  a  Judicial  sale  which  has 
been  confirmed  has  acquired  such  a  fixed  inter- 
est in  the  property  sold  as  entitles  him,  thoa^ 
not  a  party  to  the  original  suit,  to  appeal  to  a 
higher  tribunal  to  protect  liis  rights  against  an 
improper  setting  aside  of  such  sale,  at  least 
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U'here  the  resale  has  been  made  and  confirmed 
by  the  court. 

6.  Judicial  Sales  ^=»34— Contbol  op  Coubt 
—Confirmation. 

There  is  a  wide  difference  between  the 
court's  i)ower  of  control  over  a  sale  before  and 
after  confirmation. 

7.  Appeal  and  Ebbob  €=»983(3)~Judicial 
Sales  ^=»40—Confibmation— Rights  of 
purchaseb  —  dibeotion  of  resale  —  dls- 

CBETION. 

Before  confirmation  the  rights  of  the  pnr^ 
chaser  are  inchoate,  and  upon  a  showing  of  in- 
adequacy of  price,  or  upon  an  offer  of  a  higher 
bid,  properly  secured,  it  is  discretionary  with 
the  court  whether  it  will  confirm  the  sale  or  set 
it  aside  aud  direct  a  resale.  The  exercise  of 
this  discretion  depends  in  large  measure  upon 
the  facts  of  each  case,  abuse  thereof  when  ef- 
fecting inequities  being  subject  to  review  by 
the  appellate  court. 

8.  Judicial  Sales  ^S5>31(3),  38— Confibma- 
TioN— Rights   of   Pubchaseb— Avoidance. 

Upon  the  confirmation  of  a  judicial  sale  the 
rights  of  the  purchaser  become  vested.  There- 
after nothing  except  fraud,  accident,  mistake, 
or  some  other  cause  for  which  equity  would 
avoid  a  like  sale  between  private  parties,  will 
warrant  a  court  in  avoiding  the  sale  or  in  open- 
ing it  for  other  bids.  Mere  inadequacy  of  price 
or  tender  of  a  higher  bid  will  not  suffice,  unless 
thoy  themselves  clearly  import  fraud,  or  are  ac- 
companied by  other  facts  or  circumstances  con- 
stituting good  causes  such  as  are  above  stated. 

9.  Judicial  Sales  ^=»43— Vacation  of  Con- 
FiBMATiON— Decree. 

The  decree  setting  aside  the  confirmation 
should  clearly  set  forth  the  facts  relied  on  as 
good  cause  warranting  a  resale,  and  generally 
it  is  not  sufiicient  to  use  the  indefinite  phrase 
**good  cause  appearing." 

10.  Judicial   Sales  €=»35— Confirmation— 
•  Avoidance. 

The  general  rule  that  courts  have  control 
of  decrees  during  the  term  at  which  they  are 
rendered  docs  not  confer  power  to  avoid  con- 
firmed judicial  sales  except  for  such  cause  as 
is  mentioned  in  a  preceding  point 

11.  Judicial  Sales  ^=»42— CJonfibmation— 
Avoidance. 

The  only  effect  of  this  rule  on  judicial  sales 
is  to  enable  courts  to  consider  alleged  reasons 
for  avoiding  them  during  the  term  on  motion  or 
order  to  show  cause  after  due  notice  without 
requiring  formal  bills  for  that  purpose. 

12.  Case  Ovebbuled. 

Statements  in  National  Bank  of  Kingwood 
V.  Jarvis,  26  W.  Va.  785,  and  28  W.  Va.  805, 
are  overruled  in  so  far  as  they  are  inconsistent 
with  this  opinion. 

Appeal    from    Circuit    Court,    Monongalia^ 
County. 

Suit  for  partition  by  Roscoe  Eakln  and 
others  against  Marion  B.  F.  Kakin  and  oth- 
ers.    From  a  decree  setting  aside  the  confir- 


mation of  a  sale  to  them  and  ordering  a  re- 
sale, James  A.  Provins  and  others,  purchasers 
at  former  sale,  obtained  an  appeal  and  super- 
sedeas, and  the  Hess  Coal  &  Coke  Company 
moves  to  dismiss  appeaL  Motion  to  dismiss 
denied,  and  decrees  reversed  and  remanded, 
with  directions  to  reinstate  and  reconfirm 
the  sale  to  appellants  upon  condition. 

E.  M.  Everly  and  Cox  &  Baker,  all  of  Mor- 
gantown,  for  appellants. 

Stewart  &  John  and  Donley  &  Hatfield,  all 
of  Morgantown,  for  appellees. 

LYNCH,  J.  In  a  suit  to  partition  lands 
there  was  assigned  to  infants  and  decreed  to 
be  sold  for  their  benefit  upon  specified  terms 
and  conditions,  subject  to  the  usual  approval 
and  confirmation  by  the  court,  a  tract  of 
22%  acres,  part  of  the  estate  divided.  The 
right  so  to  dispose  of  the  property  by  sale 
and  the  propriety  or  necessity  therefor  are 
not  controverted  or  questioned  in  any  man* 
ner. 

The  sale  first  partially  effected  and  report- 
ed was  not  confirmed,  but  a  readvertisement 
and  resale  were  ordered  because  the  purchas- 
er failed  or  refused  to  comply  with  the  terms 
prescribed  in  the  decree  and  notice.  The  sec- 
ond was  not  accepted  or  confirmed,  and  again 
a  readvertisement  and  resale  were  ordered, 
this  time  because  of  an  increased  offer  for 
the  property  by  another  prospective  bidder. 
The  third  was  made,  reported,  and  confirmed, 
and  the  deed  ordered  to  be  executed  and  de- 
livered to  the  purchasers,  James  A.  Provins, 
Lewis  Ladone,  and  Frank  Ladone,  who  be- 
fore the  confirmation  had  in  all  respects  com- 
plied with  the  terms  and  conditions  of  the 
decree  of  sale  and  advertisement  by  paying 
to  the  commissioner  the  amount  required  in 
cash,  and  by  delivering  to  him  the  notes  for 
the  deferred  payments,  as  to  the  regularity 
and  adequacy  of  .which  there  was  no  objec- 
tion or  exception  interposed  by  anyone  in- 
terested as  a  party  or  otherwise,  until  after 
the  record  entry  of  the  confirmatory  decree. 

Thereafter  and  before  but  near  the  close  of 
the  term,  the  court,  upon  the  petition  and  up- 
set bid  of  Robert  E.  Guy,  an  attorney  practic- 
ing, af  the  bar  of  the  court,  who,  It  is  charged 
and  not  denied,  had  notice  and  knowledge  of 
the  proceedings  in  the  cause  and  the  efforts 
to  consummate  the  sales,  set  aside  the  decree 
of  confirmation,  and  for  the  fourth  time  di- 
rected the  property  to  be  sold,  and  it  was 
sold,  at  the  bar  of  the  court  in  the  presence 
and  under  the  supervision  of  the  judge  there- 
of, and  purchased  by  or  for  the  Hess  Coal  & 
Coke  Company  upon  competitive  bidding  for 
an  amount  about  $8,000  in  excess  of  the  ac- 
cepted offer  of  Provins,  Ladone,  and  Ladone, 
the  former  purchasers,  the  sale  to  whom  had 
been  ratified  and  confirmed  without  objection 
and  the  deed  for  the  land  directed  to  be 
executed  and   delivered.     From  the  decree 
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last  •  referred  to,  Provlns  and  the  Ladones 
obtained  an  appeal  and  supersedeas,  and  the 
writ  Is  now  before  us  upon  their  motion  to 
reverse,  made  upon  leave  applied  for  and 
granted  and  notice  of  the  motion  duly  given 
and  served,  and  upon  a  coimter  motion  made 
without  leave  first  had,  but  after  due  notice, 
by  Hess  Goal  &  Coke  Company  to  dismiss  the 
appeal  and  supersedeas.  The  motion  to  dis- 
miss rests  solely  upon  the  ground  that,  as 
Provins  and  his  copurchasers,  pursuant  to 
and  as  directed  by  the  decree  setting  aside 
the  sale  confirmed  to  them,  accepted  from 
the  commissioner  the  money  paid  and  notes 
executed  by  them  to  him  required  by  the  de- 
cree of  sale,  they  were  not  entitled,  and 
should  not  be  permitted,  to  prosecute  this 
writ.  To  the  hearing  of  the  motion  appel- 
lants object  because  no  leave  of  court  was 
applied  for  or  granted. 

[1-4]  Differently  stated,  the  proposition  re- 
lied on  as  warranting  dismissal  is  that,  as  ap- 
pellants accepted  the  benefit  of  the  decree 
annulling  the  sale  confirmed  to  them  by  re- 
ceiving from  the  commissioner  the  money 
paid  and  notes  executed  by  them,  they 
waived  the  right  to  obtain  and  prosecute  an 
appeal  from  the  later  decree  confirming  the 
sale  -to  the  appellee.  The  leave  without 
which  it  is  said  the  motion  cannot  be  allowed 
or  entertained  may  not  always  be  essential. 
Where  a  meritorious  cause  for  the  dismissal 
of  an  appellate  process  exists,  a  motion  there- 
for can  be  made  at  any  time  when  not  direct- 
ly or  impliedly  prohibited  by  statute  or  some 
rule  of  law.  Our  statute,  section  26,  c.  135, 
Code  1918,  as  amended  by  Chapter  69,  Acts 
1915  (Code  Supp.  1918,  c.  135,  {  26  [sec.  5006]), 
however,  seems  to  require  leave  and  notice 
of  a  motion  to  dismiss  an  appeal  for  cause, 
as  well  as  for  a  motion  to  affirm  or  reverse 
the  decree  or  Judgment  complained  of. 
Whether  it  does  or  not  as  applied  to  the  sit- 
uation here  disclosed  ceases  to  be  important, 
if,  admitting  the  fact  to  be  as  stated  by  ap- 
pellee, but  not  conceding  the  conclusion  based 
on  that  fact,  and  according  to  the  motion  the 
same  consideration  and  force  it  would  Just- 
ly be  entitled  to  had  leave  been  granted,  it 
nevertheless  appears  that  upon  a  full  hear- 
ing upon  the  merits  of  the  cause  the  fact  re- 
lied on  cannot  avail  to  dismiss  the  appeal. 

Have  the  matters  urged  by  appellee  the 
preclusive  force  and  effect  attributed  to 
them?  That  is,  does  the  acceptance  of  the 
money  paid  and  the  notes  executed  by  appel- 
lants after  the  decree  setting  aside  the  sale 
confirmed  to  them  deprive  them  of  the  right 
to  prosecute  this  appeal?  The  answer  to  the 
question  stated  depends  upon  whether  or  not 
the  acceptance  was  voluntary  or  inconsistent 
with  a  claim  of  right  to  appeal  from  another 
portion  of  the  decree.  The  general  rule  is 
that  a  party  who  enforces  or  otherwise  ac- 
cepts the  benefit  of  a  Judgment,  order  or  de- 
cree cannot  afterward  ask  to  have  it  re- 
viewed for  error  or  deny  the  authority  which  | 


granted  it.  McKain  v.  Mullen,  65  W.  Va. 
558,  64  S.  E.  829,  29  L.  R.  A.  (N.  S.)  1;  Bright 
V.  Mollohan,  75  W.  Va.  116,  83  S.  E.  29S; 
Marshall  v.  McDermltt,  79  W.  V a.  24.5,  90 
S.  E.  830,  L.  R.  A.  1917C,  883 ;  3  C.  J.  §  552. 
In  McKain  v.  Mullen,  cited,  65  W.  Va.  p.  562, 
64  S.  E.  831,  29  L.  R.  A.  (N.  S.)  1,  the  basis 
of  the  rule  is  thus  stated: 


"  'A  person  who  does  a  positive  act,  which  ae- 
cording  to  its  natural  import  is  so  inconsistent 
with  the  enforcement  of  a  right  in  his  favor  as 
to  induce  a  reasonable  belief  that  such  right 
has  been  dispensed  with,  will  be  deemed  to 
have  waived  it/  29  Am.  &  Eng.  Enc.  of  Lav 
(2d  Ed.)  1103.  It  is  this  principle  of  acquies- 
cence and  waiver  which  gives  existence  to  the 
general  rule  we  have  quoted.  True,  the  law 
favors  appeal.  The  act  of  waiver  must  be  dear 
and  decisive.  And  it  has  been  authoritatively 
said  that  *no  waiver  or  release  of  errors  oper- 
ating as  a  bar  to  the  further  prosecution  of  an 
appeal  or  writ  of  error  can  be  implied  except 
from  conduct  which  is  inconsistent  with  the 
claim  of  a  right  to  reverse  tlie  judgment  or  de- 
cree, whieh  :t  ia  sought  to  BHaj?  in  review.* 
Enjbry  v.  Palmer,  107  C.  S.  8  [2  Sup.  Ct.  25. 
27  L.  Ed.  346]." 

A  similar  exception  to  or  limitation  upon 
the  rule  is  recognized  in  Bright  v.  Mollohan, 
cited,  75  W.  Va.  116,  83  S.  B.  298.  point  3 
syllabus,  where  it  is  said: 

"A  party  availing  himself  of  a  decree  as  f0 
as  favorable  to  him  cannot  appeal  from  the  de- 
cree wherein  it  is  not  favorable  to  him,  if  his 
acceptance  of  the  benefit  on  the  one  hand  is 
totally  inconsistent  with  appeal  on  the  other." 

And  in  3  O.  J.  S  552,  the  same  exception 
is  noted: 

"The  rule  does  not  apply  •  •  •  where  the 
parts  of  the  judgment  or  decree  are  separate  and 
independent,  and  the  receipt  of  a  benefit  from 
one  part  is  not  inconsistent  with  an  appeal 
from  another,  *  *  *  or  in  other  cases  in 
which  the  acceptance  of  the  benefit  or  partial 
enforcement  of  the  judgment  is  not  inconsistent 
with  an  appeal  and  reversal."  Notes  25  and 
27,  and  cases  cited. 

Still  another  form  of  exception  to  the  rule 
is  applied  in  Gay  v.  Householder,  71  W.  Va. 
277,  76  S.  E.  450,  Ann.  Cas.  1914C,  297.  And 
where  the  performance  of  a  decree  is  involun- 
tary, the  right  of  appeal  is  not  affected. 
Schaeffer  v.  Ardery,  238  111.  557,  87  N.  E. 
343;   3  C.  J.  {  549. 

Here  the  acceptance  under  protest  of  the 
money  paid  and  notes  executed  was  not  such 
conduct  as  is  inconsistent  with  a  claim  of 
right  to  reverse  the  decree.  The  portion  of 
the  decree  directing  their  return  is  clearly 
separate  and  independent  from  that  part  of 
the  decree  which  totally  deprives  appellants 
of  all  their  rights  under  the  sale  confirmed  to 
them,  and  the  acceptance  of  the  one  at  the 
direction  of  the  court  cannot  reasonably  be 
construed  into  a  waiver  of  their  right  to  ap- 
peal the  other.    The  so-called  "benefit"  exist- 
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ed  more  in  name  than  in  fact,  for  appellants 
did  not  desire  the  return  of  their  advances, 
but  claimed  full  right  in  and  to  the  property 
sold,  and,  being  under  protest,  their  accept- 
ance cannot  be  said  to  have  been  voluntary. 
Provins,  Ladone,  and  Ladone  not  only  pro- 
tested against  the  receipt  of  the  money  and 
notes  before  accepting  them,  but  on  the  com- 
missioner, who  pressed  upon  them  for  his 
own  protection  performance  of  the  terms  of 
the  decree  setting  aside  the  former  confirma- 
tory decree,  served  the  notice  which  we 
quote: 

"To  John  L.  Hatfield,  Special  Commissioner: 
We  accept  the  check  and  notes  for  the  pur- 
chase money  of  the  22%  acres  of  land,  which 
you  sold  us  as  special  commissioner,  in  the 
suit  of  Roscoe  E}akin  v.  Marion  B.  F.  Eakin 
et  al.,  in  compliance  with  the  decree  entered  in 
the  above  styled  cause,  setting  aside  the  sale  and 
confirmation  thereof  to  us,  and  directing  you 
to  return  to  us  the  said  cash  payment  and  the 
notes  which  were  executed  for  deferred  pay- 
ments. But  we  further  notify  you  that  we  stand 
ready,  willing  and  anxious  to  repay  same 
to  you  and  fully  comply  with  the  terms  of  the 
decree  entered  in  the  above  styled  cause,  con- 
firming the  sale  of  said  property  to  us,  if  the 
appellate  court  shall  so  direct  This  the  9th 
day  of  May,  1918.    [Signed]." 

From  these  circumstances  we  cannot  say 
that  appellants*  acceptance  of  the  money  and 
notes  was  voluntary  or  such  an  expression  of 
full  acquiescence  in  the  decree  as  to  amount 
to  a  waiver  of  their  rights  to  an  appeal  and 
review  of  the  case.  This  question,  therefore, 
must  be  answered  in  favor  of  appellants. 

[5]  The  next  question  for  decision  is 
whether  appellants  can  now  have,  or  are  en* 
titled  to  have  annulled  or  held  for  naught, 
first,  the  decree  setting  aside  the  sale  con- 
firmed to  them,  and,  second,  the  decree  con- 
firming the  sale  to  appellee.  The  important 
point  to  note  and  bear  constantly  in  mind 
is  that  this  essentially  is  a  controversy  be- 
tween purchasers  oi  the  same  property  sold 
at  a  judicial  sale,  neither  of  whom  orig- 
inally was  and  is  not  now  a  party  to  the  suit, 
though  under  our  decisions  they  are  now 
properly  here  presenting  and  defending  their 
rights  in  respect  of  the  property.  The  pur- 
chaser at  a  judicial  sale  which  has  been  con- 
firmed has  acquired  such  a  fixed  interest  in 
the  property  sold  as  entitles  him  to  appeal  to 
a  higher  tribunal  to  protect  his  rights  against 
an  improper  setting  aside  of  such  sale,  at 
least  where,  as  here,  the  resale  has  been  made 
and  confirmed  by  the  court  Kable  v.  Mitch- 
ell, 9  Ww  Va.  492;  Chllds  v.  Hurd,  25  W. 
Va.  530;  Bank  v.  Jarvis,  26  W.  Va.  785; 
Childefs  V.  Loudin,  51  W.  Va.  559,  563.  42 
S.  E.  637.  No  other  person  is  complaining, 
and  none  are  Interested  in  the  result  of  this 
appeal  except  the  infants  thereby  affected; 
and  Infants  are  bound  by  a  judicial  sale  of 
their  lands,  when  free  of  fraud,  to  the  same 
extent  and  with  like  effect  as  adults,  except 


when  and  as  provided  otherwise  by  law. 
Lafferty  v.  Lafferty,  42  W.  Va.  783,  26  S.  B. 
262;  Ammpns  v.  Ammons,  50  W.  Va.  390,  400, 
40  S.  B.  490;  Harrison  v.  Wallton,  95  Va. 
721,  30  S.  E.  372,  41  L.  R.  A.  703,  64  Am.  St 
Bep.  830;  Litton  v.  Flanary,  116  Va.  TIO,  82 
S.  E.  602;  section  7,  c.  132,  Barnes'  Code 
1918  (Code  1913,  c.  132.  {  7  [sec.  49il]). 

So  that,  as  remarked,  this  controversy  is 
limited  to  an  investigation  respecting  the 
rights  of  the  purchasers  under  a  decree  of 
sale  of  the  land,  the  sales  being  made  upon 
the  same  terms  and  conditions,  save  the  con- 
sideration to  be  paid  therefor,  and  each 
being  confirmed.  Hess  Coal  &  Coke  Com- 
pany at  the  time  of  its  purchase  is  presumed 
to  have  known  what  the  record  revealed  as 
to  the  prior  sale  to  Provins,  Ladone,  and  La- 
done.  With  this  simplification  of  the  issues 
there  is  presented  for  solution  the  original 
question  as  to  the  substantial  rights  of  the 
parties  involved. 

[8,  7]  There  is  a  wide  difference  between 
the  court's  power  of  control  over  a  sale 
before  and  after  confirmation.  Trimble  v. 
Herold,  20  W.  Va.  602,  612 ;  Coles  v.  Coles, 
83  Va.  525,  5  S.  E  673;  Todd  v.  Gallego 
Mfg.  Co.,  84  Va.  586,  5  S.  B  676;  Insurance 
Co.  V.  Cottrell,  85  Va.  857,  9  S.  E.  132,  17 
Am.  St  Rep.  108.  A  bid,  though  accepted 
by  the  commissioner  conducting  the  sale, 
does  not  become  a  contract  until  reported 
to  and  confirmed  by  the  court  Up  to  that 
time  it  is  merely  an  offer  to  buy;  but  as 
an  offer  it  becomes  binding  upon  the  bidder 
when  accepted  and  confirmed  by  the  court, 
and  may  be  enforced  against  him.  Stout 
V.  Philippi  M.  &  M.  Co.,  41  W.  Va.  339,  23 
S.  E.  571,  56  Am.  St  Rep.  843;  Lowman  v. 
Funkhouser,  78  W.  Va.  742,  90  S.  B.  340; 
Richardson  v.  Jones,  106  Va.  540,  56  S.  B. 
343.  Until  then  the  right  of  the  purchaser 
is  inchoate;  the  sale  is  an  incomplete  bar- 
gain, merely  an  offer  which  the  court  may 
or  may  not  accept  as  circumstances  and 
conditions  may  require.  That  is  the  stage 
at  which  the  court  may  open  anew  the  bid- 
ding upon  an  advanced  offer,  substantial 
and  made  in  good  faith.  But  even  at  this 
stage  it  is  always  discretionary  with  a  court 
whether  it  will  confirm  a  sale,  though  made 
and  complied  with  in  all  respects  as  requir- 
ed by  its  decree,  or  set  it  aside  and  direct 
a  resale.  Whether  a  court  will  confirm  must 
depend  in  great  measure  on  the  circumstanc- 
es in  each  case,  abuse  of  the  discretion 
when  effecting  inequities  being  subject  to 
review  by  the  appellate  court.  Lowman  v. 
Funkhouser,  supra;  8  Enc.  Dig.  Va.  &  W. 
Va.  Rep.  722,  728. 

[8,  8]  But  after  it  has  been  approved  and 
confirmed  by  the  court,  thus  completing  the 
contract,  it  can  be  set  aside  only  for  good 
cause.  It  is  then  not  a  matter  of  discre- 
tion with  the  court,  but  some  special  ground 
must  be  laid,  such  as  fraud,  collusion,  ac- 
cident, mistake,  misconduct  upon  the  part 
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of  the  purchaser  or  some  other  person  con- 
nected with  the  sale,  or  such  other  cause 
as  would  warrant  relief  in  equity  had  the 
sale  been  by  the  parties  interested  instead 
of  by  the  court.  Berlin  v.  Melhorn,  75  Va. 
639;  Langyher  v.  Patterson,  77  Va.  470; 
Todd  V.  Gallego  Mfg.  Co.,  84  Va.  586,  5  S. 
B.  676 ;  Insurance  Co.  v.  Cottrell,  85  Va.  857, 
9  S,  E.  132,  17  Am.  St.  Rep.  108;  Allison  v. 
Allison,  88  Va.  328,  13  S.  E.  549;  Syndicate 
V.  Johnson,  100  Va.  774.  42  S.  E.  995;  Mor- 
rison V.  Burnette,  154  Fed.  617,  83  C.  C.  A. 
891 ;  16  R.  C.  U  100.  Public  policy  and  fair 
dealing  alike  demand  protection  to  purchas- 
ers at  judicial  sales,  when  they  have  com- 
plied with  the  terms  prescribed  by  the  de- 
cree and  the  sale  has  been  confirmed. 

The  importance  which  attaches  to  the  con- 
firmation of  a  judicial  sale  is  shown  by  the 
rights  and  duties  which  are  the  purchaser's 
from  that  date.  After  confirmation  it  is 
an  executed  contract,  and,  if  not  tainted  by 
fraud  or  otherwise  vitiated  by  other  wrong- 
ful acts  or  conduct  participated  in  by  the 
bidder,  such  confirmation  relates  to,  and 
vests  title  in  him  from,  the  date  of  the 
sale.  Taylor  v.  Cooper,  37  Va.  317,  34  Am. 
Dec.  737;  Kable  v.  Mitchell,  9  W.  Va.  492; 
Donahue  v.  Fackler,  21  W.  Va.  124;  Childs 
V.  Hurd,  25  W.  Va.  530.  535;  Gale's  Adm'r 
V.  Shaw,  33  W.  Va.  299,  10  S.  E.  637 ;  Stout 
V.  Philippi  M.  &  M.  Co.,  41  W.  Va.  339,  350, 
23  S.  E.  571,  56  Am.  St  Rep.  843.  See  also 
Hardman  v.  Brown,  77  W.  Va.  478,  88  S.  E. 
1016.  Not  only  does  he  get  title  upon  con- 
firmation, but  ordinarily  he  thereby  becomes 
entitled  to  possession  of  the  property  sold. 
Hudgins  v.  Marchant  &  Co.,  69  Va.  177; 
Whitlock  V.  Johnson,  87  Va.  323,  X2  S.  B. 
614.  See,  also,  Childs  v.  Hurd,  supra,  25 
W.  Va.  p.  535.  And,  as  said  before,  when 
the  offer  of  the  bidder  is  accepted  and  con- 
firmed,, it  may  be  enforced  against  him. 

[1 0-1 2]  In  this  case  the  inducement  prompt- 
ing the  court  to  set  aside  a  sale  which  it 
had  already  confirmed  was  the  upset  bid  of 
$21,500  offered  by  Robert  E.  Guy,  an  ad- 
vance of  $1,137.33  over  the  price  at  which 
It  had  been  sold  to  appellants.  But  the  offer 
of  a  higher  bid  alone  is  generally  held  not 
to  be  one  of  the  substantial  reasons  for 
which  a  sale  will  be  set  aside  after  it  has 
been  confirmed.  Berlin  v.  Melhorn,  supra; 
Langyher  v.  Patterson,  supra;  Todd  v.  Qal- 
lego  Mfg.  Co.,  supra,  84  Va.  p.  590,  5  S.  E. 
676;  Allison  v.  Allison,  supra;  Syndicate  v. 
Johnson,  supra;  Morrison  v.  Burnette,  su- 
pra; 16  R.  O.  L.  100.  See,  also,  Pewabic 
Mining  Co.  v.  Mason,  145  U.  S.  349,  367,  12 
Sup.  Ct.  887,  36  L.  Ed.  732;  Watkins  v. 
Jones,  107  Va.  6,  57  S.  E.  608.  There  is  an 
unusual  analogy  between  the  facts  of  the 
case  of  Berlin  v.  Melhorn,  just  cited,  and 
the  facts  of  the  case  before  us.  Several  re- 
sales of  the  property  had  been  made  and 
for  one  cause  or  another  had  not  been  con- 
^rmed,  except  the  last  sale  which  was  con- 


firmed ;  but  at  the  Mune  term  the  decree  of 
confirmation  was  set  aside  and  a  resale  or- 
dered, but  not  confirmed.  This  ruling  of  the 
Virginia  court  is  cited,  approved,  or  follow- 
ed and  applied  in  numerous  later  decisions 
of  that  court,  heretofore  cited,  and  in  Neva- 
da Nickel  Syndicate  v.  National  Nickel  Co. 
(C.  C.)  103  Fed.  391,  398,  and  in  Morrison 
V.  Burnette,  154  Fed.  617,  83  C.  C.  A.  391. 

It  must  be  admitted  that  the  result  reach- 
ed on  this  question  is  not  consistent  with 
certain  statements  in  Bank  v.  Jarvis,  26 
W.  Va.  785.  and  28  W.  Va.  805,  811,  where 
this  court  sustained  a  decree  setting  aside 
a  prior  decree  confirming  a  sale  and  order- 
ing a  resale.  This  was  done  on  two  grounds: 
(1)  Because  "the  rule  In  this  country  seems 
to  be  that  all  decrees  are  in  fieri  and  in  the 
breast  of  the  court  and  subject  to  its  ab- 
solute control,  until  after  the  end  of  the 
term ;  that  is,  that  it  does  not  properly  be- 
come a  decree  until  the  term  ends."  (2)  Be 
cause  it  appeared  to  the  court  "that  the 
land  had  been  sold  at  an  inadequate  price 
•  ♦  ♦  shown  by  the  best  possible  evi- 
dence and  in  the  most  conclusive  manner 
by  the  upset  bid  for  an  advance  price  of 
more  than  20  per  cent.,  *  *  •  of  itself 
sufficient  to  set  aside  the  confirmation  and 
order  a  resale.  Kable  v.  Mitchell,  9  W. 
Va,  493." 

With  respect  to  the  first  ground.  It  is  true 
that  all  decrees  are  in  the  breast  of  the 
court  until  the  end  of  the  term;  but  that 
does  not  mean  that  they  may  be  set  aside 
except  for  good  cause,  and  it  is  generally 
the  rule  that  an  advance  bid  is  not  such 
good  cause.  The  case  of  Thompson  v.  Land 
&  Coal  C*.,  77  W.  Va.  782,  88  S.  E.  lOiO,  is 
an  example  of  good  cause  sufficient  to  justi- 
fy BP.tUw?  aside  a  confirmatory  decree,  for 
there  cne  first  decree  "directing  a  sale  of 
an  undivided  half  interest,  had  been  made 
through  oversight  or  inadvertence,"  wher 
"the  entire  interest  in  the  tract  should  have 
been  sold." 

With  regard  to  the  second  ground,  the 
court  squarely  states  that  an  inadequate 
price  evidenced  by  an  advance  bid  is  of  it- 
self sufilcient  to  set  aside  a  confirmatory 
decree,  but  cites  to  support  that  holding 
only  the  case  of  Kable  v.  Mitchell,  9  W. 
Va.  493,  where,  because  of  an  advance  bid, 
the  sale  was  set  aside  before,  not  after, 
confirmation,  and  hence  could  not  be  an 
authority  to  support  that  decision.  It  Is 
the  only  authority  cited  in  the  case  of  Bank 
V.  Jarvis,  supra,  to  support  its  holding,  and, 
since  in  that  respect  it  is  contra  to  the 
generally  accepted  view,  It  must  be  over* 
ruled  to  that  extent. 

True,  as  just  stated,  where  tlie  sale  is 
yet  inchoate  and  unconfirmed,  it  is  the  rule 
in  this  state  that,  if  such  sale  appears  from 
the  tender  of  a  properly  secured  upset  bid 
to  be  at  an  inadequate  price,  it  will  be  set 
aside  and  a  resale  ordered.    Kable  v.*  Mitch- 
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ell,  supra ;  Gillmor  r.  Rlnehart,  73  W.  Va. 
779,  81  S.  E  549.  But  reason,  principle,  and 
public  policy  require  that  some  character 
of  finality  be  given  to  confirmed  sales,  and 
tbat  they  be  set  aside  only  for  some  good 
cause,  other  than  the  offer  of  a  higher  bid, 
clearly  set  forth  in  the  decree.  Otherwise 
such  sales  will  assume  an  inconclusive  and 
unstable  character,  and  bona  fide  purchas- 
ers vriW  be  deterred  from  bidding.  The  in- 
terests of  the  owner  are  protected  by  per- 
mitting resale  on  upset  bids  tendered  before 
confirmation,  when  sufficient  to  show  a  sub- 
s*antial  inadequacy  of  price.  In  Virginia, 
however,  the  courts  refuse  to  set  aside  sales 
solely  upon  upset  bids  of  10  per  cent,  ad- 
vance, even  if  tendered  before  confirmation. 
Moore  v.  Triplett,  96  Va.  603,  32  S.  E.  50, 
70  Am.  St.  Rep.  882;  Howell  v.  Morlen,  109 
Va.  200,  63  S.  E.  1073;  Hardy  v.  Coley,  114 
Va.  570,  77  S.  B.  458;  Litton  v.  Flanary, 
116  Va.  710,  82  S.  E.  692.  See,  also,  note, 
Ann.  Cas.  1914D,  3.  Lite  wise,  according 
to  the  rule  in  this  state  respecting  uncon- 
firmed sales  as  laid  down  in  the  two  cases 
dted  above,  the  amount  of  advance  requir- 
ed to  warrant  setting  aside  a  sale  depends 
upon  the  facts  in  each  case. 

The  mere  phrase,  "good  cause  appearing," 
contained  in  a  decree  annulling  a  prior  con- 
firmation decree,  cannot  be  accorded  the 
weight  contended  for  by  appellee.  The  in- 
definite recital  means  nothing,  and  an  ap- 
pellate court  cannot  lift  the  veil  to  see  what 
It  conceals.  If  good  cause  existed,  that  is, 
such  cause  as  the  decisions  recognize  and 
enforce  as  sufficient  to  vacate  such  a  de- 
cree, as  fraud,  accident,  mistake,  the  de- 
cree should  have  disclos^  It  in  the  interest 
of  fairness  and  Justice.  Such  matters  ought 
not  be  left  doubtful,  uncertain,  or  conjec- 
tural. The  phrase,  it  is  said  or  implied  in 
argument,  was  inserted  to  refer  to  what  had 
occurred  at  the  bar  of  the  court  and  in  the 
presence  of  the  Judge  during  the  progress 
of  the  hearing  of  the  cause  before  and  at 
the  time  the  sale  was  made  to  the  appel- 
lee. So  far  as  divulged,  there  appears  noth- 
ing deserving  censure  or  warranting  the  ac- 
tion taken  in  depriving  appellants  of  the 
benefits  attributable  to  the  purchase;  noth- 
ing to  show  bad  faith,  fraud,  mistake,  or 
other  conduct  recognized  as  lawfully  Jus- 
tlQring  such  action.  The  Infants  concern- 
ed are  alike  the  wards  of  all  courts,  appel- 
late and  circuit,  and  an  examination  is 
made  with  regard  to  this  duty.  But  as  said 
already,  protection  of  their  interests  does 
not  authorize  the  punishment  of  another 
against  whom  no  charge  of  wrongful  con- 
duct is  preferred,  or.  If  preferred,  sustained. 

Acting  upon  the  faith  of  the  decree  rati- 
fying and  approving  the  sale  to  appellants 
and  undisturbed  for  nearly  two  weeks  there* 
after,  B.  M.  Everly  in  the  meantime  inno* 


cently  acquired  rights  disclosed  by  him  in 
answer  to  the  petition  of  Quy  and  insisted 
on  by  him  in  court  at  the  hearing  upon  the 
petition,  knowledge  of  which  appellee  must 
have  had  then  and  subsequently.  The  at- 
tempt to  deprive  EiVerly  and  appellants  of  ♦ 
these  rights  so  acquired  in  the  manner  pro- 
posed by  appellee,  itself  the  owner  or  oper- 
ator of  coal  lands  In  the  same  county  and 
perhaps  near  the  land  in  controversy,  and 
not  prevented  from  bidding  earlier  so  far 
as  appears,  does  not  recommend  the  course 
pursued  by  It,  when  to  do  so  may  work  seri- 
ous results  to  others  relying  on  rights  law- 
fully vested  in  them  by  Judicial  decree. 

Hence  it  follows  that  the  rights  of  the 
appellee  are  clearly  subordinate  to,  and  must 
yield  to,  those  of  the  appellants,  Proving, 
Ladone,  and  Ladone.  As  other  questions 
raised  by  counsel  cannot  affect  the  result 
in  this  or  any  similar  case,  they  may  be  dis- 
missed without  further  discussion.  The  de- 
crees complained  of  our  order  will  reverse 
and  hold  for  naught  upon  appellants*  mo- 
tion, and  remand  the  cause,  with  direction 
to  reinstate  and  reconfirm  the  sale  to  them 
upon  the  repayment  of  the  cash  considera- 
tion and  the  redelivery  of  the  notes  for 
the  deferred  payments. 


(83  W.  Vft.   503) 
HUFFMAN  V.  MANLEY.    (No.  3596.) 

(Supreme  Court  of  Appeals  of  West  Vir^nla, 

March  4,  1919.) 

fSyVdhuH  "by  i)\e  Court.) 

1.  Bills  and  Notes  ^^=»122— Evidence  ^=» 
423(8)— Accommodation  Makers— Cosure- 
ties—Pbesumptio  n  . 

As  between  accommodation  makers  of  a 
promissory  note  the  presumption  is  that  they 
are  cosureties,  and  as  such  liable  to  contn'bution 
to  one  of  their  number  discharging  the  obliga- 
tion, but  this  presumption  may  be  rebutted  by 
parol  evidence  showing  that  the  one  last  sign- 
ing was  and  is  a  surety  for  the  prior  accommo- 
dation makers,  and  not  their  cosurety. 

2.  Principal  and  Sttrett  ^=»191— Implied 
Attthobity  of  Principal. 

If  one  sign  a  note  as  surety  and  intrust  it 
to  his  principal,  he  thereby  gives  the  latter  im- 
plied authority  to  obtain  either  additional  sure- 
ties or  guarantors  indefinitely  until  the  note  is 
fairly  launched  in  the  market  as  a  security. 

8.  Principal  and  Surety  «=»194(1)— Stipu- 
lation AGAINST  Contribution. 

One  who  signs  as  surety  on  such  note  may 
stipulate  at  the  time  of  entering  into  the  obliga- 
tion that  he  wiU  not  be  liable  for  contribution 
with  other  sureties  who  signed  before  him. 

4.  Principal  and  Surety  ^=»191— Stipula- 
tion—EfXTBNT  or  Suretyship. 

One  who  thus  signs  such  a  note,  at  the  re- 
quest  of  the  principal  debtor,  to  enable  him  to 
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discount  it,  may,  withoat  the  knowledge  of  tbe 
prior  surety,  and  without  any  agreement  or 
understanding  with  him,  stipulate  with  the  prin- 
cipal debtor  that  he  signs  only  as  surety  for  the 
prior  parties. 

5.  Pbincipal  and  Subbtt  ^=»191— Stipula- 
tion      BY       SUBETY— CONSTBUCTiaN—PABOL 

Evidence. 
Such  stipulation  need  not  be  in  writing,  and 
parol  evidence  is  admissible  to  show  an  express 
contract  to  that  effect,  or  such  contract  may  be 
impUed  from  facts  and  circumstances  shown. 

Appeal  from  Circuit  Court,  Marion  County. 

Suit  by  Nora  Huffman  against  Charles  E. 
Manley  and  others.  Decree  for  defendant 
Manley,  dismissing  the  bill,  and  plaintiff  aih 
peals.    Affirmed. 

James  A.  Meredith  and  M.  W.  Ogden,  both 
of  Fairmont,  for  appellant. 
Harry  Shaw,  of  Fairmont,  for  appellee. 

RITZ,  J.  Plaintiff  brought  this  suit  to 
compel  contribution  from  the  defendant 
Charles  E.  Manley  upon  the  contention  that  he 
was  a  cosurety  with  her  upon  a  note  executed 
by  her  husband,  herself,  A.  A.  Hamilton,  and 
the  defendant  Manley  to  Allison  S.  Fleming. 
It  appears  that  on  the  9th  of  December,  1910, 
D.  Straud  Huffman  executed  his  note  for 
$1,000  to  Allison  S.  Fleming.  The  plaintiff, 
who  is  his  wife,  also  signed  this  note  as  like- 
wise did  the  defendant  A.  A.  Hamilton  and 
the  defendant  Charles  E.  Manley.  So  far  as 
the  face  of  the  paper  is  concerned  they  are 
all  makers,  and  their  signatures  to  the  note 
are  in  the  order  above  mentioned.  The  plain- 
tifTs  contention  is  that  in  fact  and  in  truth 
D.  Straud  Huffman  Is  the  principal  and  the 
other  three  parties  are  his  sureties,  while  the 
contention  of  the  defendant  Manley  is  that  so 
far  as  he  Is  concerned  Huffman  and  his  wlfQ 
are  the  principals,  and  he  and  Hamilton  are 
cosureties  for  them.  Huffman  and  Hamil- 
ton are  insolvent.  A  judgment  being  obtain- 
ed upon  the  note  against  all  four  of  the  par- 
ties, Mrs.  Huffman  was  compelled  to  pay  It, 
and  brought  this  suit  alleging  the  insolvency 
of  her  husband  and  of  Hamilton,  and  asking 
that  Manley  be  comi)elled  to  contribute  one- 
half  of  the  amount  paid  by  her.  The  circuit 
court  dismissed  her  bill,  finding  that  Manley 
was  not  her  cosurety,  but  was  a  surety  for 
her  and  her  husband. 

The  facts  appear  without  substantial  con- 
flict to  be  that  Huffman  procured  this  $1,000 
for  his  own  purposes,  and  that  his  wife  was 
not  a  beneficiary  therein ;  that  she  signed  the 
note  simply  as  surety  to  assist  him  in  procure 
ing  the  money,  and  that  he  told  her  at  the  time 
she  signed  it  that  Hamilton  and  Manley  would 
also  become  sureties;  that  he  then  took  the 
note  to  Hamilton  and  Manley,  and  upon  the 
representation  that  he  and  his  wife  were  pro- 
curing this  $1,000  to  make  some  repairs  and 
additions  to   their   dwelling  Hamilton   and 


Manley  signed  it  as  sureties  for  Huffman  and 
his  wife.  Huffman  denies,  of  course,  that  he 
made  such  representations  to  Manley  and 
Hamilton,  but  it  satisfactorily  appears  from 
the  evidence  that  Manley  refused  to  become  a 
surety  for  Huffman  alone,  and  the  same  ap- 
pears from  the  testimony  of  Hamilton.  It  is 
true,  Mrs.  Huffman  knew  nothing  about  the 
arrangements  that  her  husband  had  with 
Hamilton  and  Manley,  nor  did  Hamilton  and 
Manley  have  any  understanding  or  agree- 
ment with  MrSk  Huffman  as  to  the  manner 
in  which  they  should  be  bound  upon  the  note, 
whether  as  cosureties  with  her,  or  as  sure- 
ties for  her  and  her  husband.  The  conten- 
tion is  made  by  the  appellant  that,  inasmuch 
as  Huffman  is  shown  to  be  the  principal  in 
this  transaction  and  the  beneficiary  thereof, 
the  other  three  parties  to  the  note,  while  they 
appear  as  makers,  must  be  cosureties,  and 
are  liable  to  contribution  to  the  one  discharg- 
ing the  obligation;  while  the  contention  of 
the  appellee  is  that  it  may  be  true  that  Mrs. 
Huffman  was  only  a  surety  for  her  husband 
as  between  them,  but  so  far  as  he  is  concern- 
ed she  and  her  husband  were  the  principals; 
that  his  contract  of  suretyship  was  only  to 
become  surety  for  the  husband  and  wife,  and 
not  for  the  husband  alone.  The  appellant 
contends  that  this  situation  not  appearing 
from  the  face  of  the  paper,  it  cannot  be 
shown  in  the  absence  of  an  agreement  to 
which  she  was  a  party. 

[1]  It  is  very  well  settled  that  where  par- 
ties execute  a  note  like  this  they  are  prima 
facie  Joint  makers,  but  as  between  them  they 
may  show  what  the  real  understanding  was, 
and  what  their  real  relation  is.  Of  course, 
so  far  as  the  holder  of  the  note  is  concerned, 
unless  he  discounts  It  with  full  knowledge 
and  w^lth  the  understanding  that  some  are 
sureties  for  the  others,  they  are  all  joint  mak- 
ers and  equally  liable.  This  proposition  is 
not  controverted.  In  fact  both  of  the  parties 
to  this  suit  are  put  to  the  necessity  of  intro- 
ducing evidence  aliunde  to  show  that  they 
are  sureties,  inasmuch  as  the  face  of  the  pa- 
per would  make  them  both  principals. 

[2-6]  But  does  the  fact  that  Mrs.  Huffman 
was,  as  between  her  and  her  husband,  only 
surety  necessarily  make  her  a  cosurety  with 
Manley?  There  Is  no  reason  why  an  accom- 
modation maker  on  a  note  cannot  enter  into 
an  agreement  with  the  principal  to  fix  his 
liability  in  any  way  that  he  chooses,  or  that 
they  may  agree  upon.  Prima  facie  when  it 
is  shown,  as  it  is  shown  here,  that  there  was 
only  one  party  principally  liable  for  the  debt, 
the  others  are  cosureties,  but  this  presump- 
tion may  be  overcome  by  proving  what  the 
real  contract  was.  Brant  on  Suretyship  and 
Guaranty,  §  291 ;  21  R.  C.  L.  p.  948 ;  32  Cyc 
18;  Bulkeley  v.  House,  62  Conn.  459,  26  Atl. 
352,  21  L.  R.  A.  247,  and  note ;  Singer  Mfg. 
Co.  V.  Bennett,  28  W.  Va.  16;  Harrison  v 
Lane,  6  Leigh  (Va.)  414,  27  Am.  Dec.  607 
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But  it  is  contended  by  Mrs.  Huffman  that, 
even  though  Manley  did  sign  his  name  to 
this  note  with  the  understanding  that  he 
was  only  surety  for  herself  and  her  husband, 
instead  of  being  a  cosurety  with  her  for  her 
husband,  she,  not  being  a  party  to  that  under- 
standing and  agreement,  could  not  be  bound 
or  affected  thereby.  This  contention  is  not 
tenable.  When  Manley  was  asked  by  Huff- 
man to  sign  his  name  to  this  note  as  surety 
he  had  a  right  to  enter  into  an  agreement 
with  the  party  who  had  the  note  as  to  the  na- 
ture of  the  obligation  he  was  assuming.  Mrs. 
Huffman  signed  her  name  to  the  paper  and 
turned  it  over  to  her  husband.  She  put  it  in 
his  power  and  conferred  upon  him  authority 
to  get  such  other  or  additional  sureties  as 
might  be  necessary,  or  that  he  might  be  ad- 
vised would  be  necessary  in  order  to  procure 
the  money  upon  the  note,  and  it  necessarily 
follows  that  he  could  make  such  contracts 
with  the  parties  so  becoming  surety  as  would 
enable  him  to  procure  their  signatures  to  the 
nota  If  Mrs.  Huffman  desired  to  prevent  her- 
self from  becoming  liable  in  any  other  way 
than  as  cosurety  with  Hamilton  and  Manley, 
she  should  not  have  intrusted  her  husband 
with  this  paper.  She  having  signed  the 
paper,  it  devolves  upon  her,  if  she  would  lim- 
it her  liability  in  the  way  she  now  seeks  to 
do,  to  see  that  the  parties  whose  names  were 
sought  and  procured  signed  it  as  cosureties 
with  her,  in  accordance  with  her  understand- 
ing with  her  husband.  She  was  the  one  who 
first  signed  this  paper  and  put  it  in  the  pow- 
er of  her  husband  by  reason  of  having  her 
signature  thereon  to  procure  the  signatures 
of  the  other  two  parties.  One  of  them  declin- 
ed to  sign  the  paper  as  surety  for  her  hus- 
band. While  she  did  not  know  this,  that  fact 
can  make  no  difference  so  far  as  her  relation 
to  the  note  was  concerned.  Her  husband 
might  have  taken  this  note  and  procured  its 
discount  without  procuring  any  other  signa- 
tures after  her  own  thereon,  and  she  would 
be  bound  unless  she  could  show  that  the  par- 
ty taking  the  note  knew  that  she  was  not  to 
be  bound  unless  other  sureties  joined  her 
thereon.  Instead  of  doing  this  the  party  ben- 
eficially interested  procured  others  to  become 
surety  for  him  and  his  wife,  instead  of  dis- 
counting the  note.  Suppose  Manley  in  this 
case,  instead  of  becoming  surety,  had  dis- 
counted this  note  himself,  Mrs.  Huffman 
could  not  say  that  she  signed  this  note  with 
the  understanding  that  Manley  was  to  become 
surety,  and  therefore  that  she  is  not  bound 
thereon  except  as  his  cosurety,  unless  she 
could  say  that  he  had  full  knowledge  of  such 
an  understanding.  Singer  Mfg.  Co.  v.  Ben- 
nett, 28  W.  Va.  16;  32  Cyc.  18;  Craythome 
V.  Swinburne,  14  Vesey,  Jr.,  160;  Robertson 
v.  Deatherage,  82  111.  511;  Bowser  v.  Ren- 
dell,  31  Ind.  128 ;  Bobbitt  v.  Shryer,  70  Ind. 
513;  Baldwin  v.  Fleming,  90  Ind.  177;  Houck 
v.  Graham,  123  Ind.  277,  24  N.  B.  113 ;  Wright 


V.  Garlinghouse,  27  Barb.  (N.  Y.)  474 ;  Old- 
ham v.  Broom,  28  Ohio  St.  41;  Keith  v.  Good- 
win, 31  Vt.  268,  73  Am.  Dec.  345 ;  Adams  v. 
Flanagan,  36  Vt.  400;  Sherman  v.  Black,  49 
Vt  198;  Chapeze  v.  Young,  87  Ky.  476,  9  S. 
W.  399 ;  Goetchius  v.  Calkins,  46  Mich.  328,  9 
N.  W.  436;  Hunt  v.  Chambliss,  7  Smedes  & 
M.  (Miss.)  532 ;  Chapman  v.  Garber,  46  Neb. 
16,  64  N.  W.  362. 

Perceiving  no  error  in  the  decree  complain- 
ed of,  the  same  will  be  affirmed. 


(88  W.  Va.  556) 
STATE  v.  CRAWFORD.     (No.  3264.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  4,  1919.) 

(Syllahua  hv  the  Court) 

1.  Criminal  Law  <8=>570(9)  —  Dischabqb 
FROM  Prosecution— Terms  of  Court. 

Under  section  25  of  chapter  159  of  the  Code 
1913  (sec.  5601),  the  third  unexcused  term  aft- 
er the  one  at  which  an  Indictment  for  a  felony 
was  found  is  countable  for  the  accused  on  his 
motion  for  a  discharge  from  prosecution,  not- 
withstanding lack  of  termination  thereof  at  the 
date  of  the  entry  of  a  nolle  prosequi  setting  him 
at  liberty. 

2.  Criminal  Law  ^=»178— Want  of  Prose- 
cution—Discharge. 

One  in  whom  such  right  has  so  vested  is  en- 
titled to  a  discharge  from  prosecution  on  a  sec- 
ond indictment  for  the  same  offense,  returned 
several  years  after  the  vesting  thereof;  such 
dismissal  and  reindictment  being  in  contraven- 
tion of  the  spirit  and  purpose  of  the  statute. 

3.  Criminal  Law  ^==>1  187— Refusal  to  Dis- 
charge Defendant  —  Conviction  —  Re- 
fusal. 

If,  in  such  case,  the  motion  of  the  accused, 
for  his  discharge,  fully  sustained  by  the  rec- 
ord and  evidence  adduced,  has  been  overruled, 
and  he  put  upon  trial  and  convicted,  the  judg- 
ment will  be  reversed,  and  the  verdict  set  aside, 
on  a  writ  of  error,  and  the  appellate  court,  ren- 
dering such  judgment  as  the  trial  court  should 
have  rendered,  will  sustain  the  motion  and  for- 
ever discharge  the  accused  from  prosecution  for 
the  offense  so  charged. 

(Additional  SyUahus  ly  Editorial  Staff,) 

4.  Statutes  ^=»181  (2)  — Construction— Va- 

LIDITT. 

Statutes  must  be  so  construed  as  to  effectu- 
ate, and  not  to  defeat,  the  legislative  intent 

5.  Criminal  Law  ^=»178— Nolle  Prosequi— 
Rffbct. 

A  nolle  prosequi  does  not  preclude  a  reindict- 
ment 

6.  Criminai  Law  ^=»178— Dismissal— Rein- 
dictment, 

By  dismissal  before  right  of  discharge  vest- 
ed under  Code  1913,  c.  159,  §  25  (sec.  5601),  up- 
on expiration  of  third  unexcused  term  without 
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prosecution.  Che  state  may  always  save  its  right 
to  prosecute  on  a  new  indictment. 

Error  to  Circuit  Court,  Mingo  County. 

James  Crawford  was  *conyicted  of  volun- 
tary manslaughter,  his  motions  for  new  trial 
and  for  a  discharge  were  overruled,  and  he 
brings  error.  Reversed,  and  defendant  dis- 
charged. 

Goodykoontz  &  Scherr,  of  Williamson,  and 
Marcum  &  Marcum,  of  Huntington,  for 
plaintiff  in  error. 

E.  T.  England,  Atty.  Gen.,  Henry  A.  Nolte, 
Asst  Atty.  Gen.,  and  B.  Randolph  Bias,  of 
Williamson,  for  the  State. 

POFFENBARGER,  J.  If  the  defense  un- 
derlying the  first  assignment  of  error  on  this 
writ  is  well  founded  and  fully  established, 
there  will  be  no  occasion  for  consideration 
of  any  of  the  others.  On  a  second  indictment 
charging  the  murder  alleged  in  the  first,  the 
accused  moved  the  court  for  a  discharge  on 
the  ground  of  detention  without  trial,  under 
the  former  indictment,  for  such  a  period  of 
time  as  confers  right  of  discharge  from  the 
offense.  The  court  having  overruled  his  mo- 
tion, he  entered  a  plea  of  not  guilty  and  was 
convicted  of  voluntary  manslaughter.  After 
having  unsuccessfully  moved  for  a  new  trial, 
he  renewed  his  motion  for  discharge,  which 
the  court  overruled,  and  sentenced  him  to 
confinement  in  the  penitentiary  for  a  period 
of  three  years. 

The  identity  of  the  offenses  charged  In  the 
two  indictments  is  not  questioned.  Es.ch  of 
them  charges  James  Crawford  with  the  mur- 
der of  Lewis  Rutherford,  and  the  identities 
of  these  persons  and  the  homicide  averred, 
respectively,  are  proved  by  the  oath  of  the 
prosecuting  attorney.  They  differ  only  as 
to  the  date  of  the  homicide,  but  the  allega- 
tion thereof  is  an  immaterial  one. 

[1,2]  The  motion  Is  founded  upon  section 
25  of  chapter  159  of  the  Code  (sec.  5601), 
reading  as  follows: 

•'Every  person  charged  with  felony,  and  re- 
manded to  a  circuit  court  for  trial,  shall  be 
forpver  discharged  from  prosecution  for  the 
oflfcDce,  if  there  be  three  regular  terms  of  such 
court,  after  the  indictment  is  found  against 
him,  without  a  trial,  unless  the  failure  to  try 
him  was  caused  by  his  insanity ;  or  by  the  wit- 
nesses for  the  state  being  enticed  or  kept  away, 
or  prevented  from  attending  by  sickness  or 
inevitable  accident ;  or  by  a  continuance  granted 
on  the  motion  of  the  accused;  or  by  reason 
of  his  escaping  from  jail,  or  failing  to  appear  ac- 
cording to  his  recognizance,  or  of  the  inability 
of  the  jury  to  agree  in  their  verdict." 

Before  the  end  of  the  third  term  of  the 
criminal  court  of  Mingo  county  after  the 
one  at  which  the  first  indictment  was  found, 
a  nolle  prosequi  was  entered,  and  the  princi- 
pal inquiry  is  whether  that   term  can  be 


counted  in  favor  of  the  aoeosed;  continu- 
ances having  occurred  on  the  motion  of  the 
state  at  the  other  two  terms.  That  indict- 
ment was  found  at  the  January  term,  1911. 
In  that  term  there  was  a  continuance  on  the 
motion  of  the  accused  until  April  U,  1911. 
At  the  April  and  July  terms,  1911,  there 
were  continuances  of  the  case  on  motions  of 
the  state.  At  the  next  term,  the  third  after 
the  date  of  the  indictment,  the  nolle  prosequi 
was  entered.  At  the  January  term,  191d, 
the  new  indictment  was  returned.  On  the 
motion  for  discharge  the  accused  proved  his 
readiness  for  trial  at  the  April,  July,  and 
October  terms.  Presumptively  the  state  was 
unable  to  prove  facts  applying  the  exceptions 
prescribed  by  the  statute  relied  upon,  so  as 
to  deprive  the  accused  of  the  benefit  of  any 
of  the  terms,  for  it  made  no  effort  to  do  so. 
It  merely  denies  his  right  to  count  the  Oc- 
tober term,  1911,  because  he  was  not  held 
for  trial  until  it  ended. 

Whether  such  a  term  is  to  be  counted 
seems  never  to  have  been  a  subject  of  inquiry 
In  this  court  or  any  reported  Virginia  deci- 
sion. Upon  the- legal  fiction  that  a  term  of 
court  is  a  single  day,  the  first  day  thereot 
and  the  tendency  of  the  interpretation  urged 
by  the  accused  to  defeat  the  ends  of  Justice 
and  work  a  perversion  of  the  statute,  it  was 
held  in  Bell's  Case,  7  Grat  (Va.)  646,  8  Grat. 
(Va.)  600,  that  a  person  remanded  for  in- 
dictment and  trial  was  not  entitled  to  the 
benefit  of  the  term  in  which  he  was  remand- 
ed. It  had  occurred  and  become  complete 
and  full  before  the  remand  took  place.  Be- 
sides, a  person  might  be  committed  for  in- 
dictment at  a  date  within  the  term  so  late 
as  to  render  it  impossible  to  afford  an  op- 
portunity for  such  action.  There  is  a  similar 
holding  in  Sands  v.  Com.,  20  Grat  (Va.)  800. 
The  first  ground  of  these  decisions  *  would 
bring  the  October  term,  1911,  within  the 
statute  in  this  case;  for  it  would  make  it 
complete  before  the  entry  of  the  nolle.  The 
other  argument  is  inapt,  for  there  is,  under 
the  circumstances  obtaining  here,  time  for 
trial  and  a  total  lack  of  adventitious  cir- 
cumstances working  surprise.  The  Virginia 
decisions  Just  referred  to  have  been  incau- 
tiously interpreted  as  requiring  full  and  com- 
plete terms.  Ex  parte  Anderson,  81  W.  Va. 
171,  M  S.  E.  31.  This  observation  was  made 
merely  arguendo  and  is  therefore  simply  an 
obiter  dictum.  The  question  here  presented 
was  not  involved  in  the  case  at  all,  nor  was 
it  really  considered. 

[3]  Application  of  the  legal  fiction  invoked 
in  Bell's  Case  might  result  in  the  loss  of  the 
third  term  to  the  state,  if  strictly  adhered 
to,  for  the  impossibility  of  holding  a  prisoner 
into  the  third  term  without  passing  the  first 
day  thereof  is  obvious,  and,  If  that  day 
makes  the  term  complete  for  the  purposes 
of  the  statute,  he  could  not  be  held  beyond  iL 
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However  this  may  be,  the  Interpretation  urg- 
ed by  the  attorneys  for  the  plaintiff  in  error 
accords  with  the  spirit  and  purpose  of  the 
8tatate»  while  that  adopted  by  the  state  is 
liighly  objectionable,  because  it  tends  to  de- 
prive the  accused  of  the  constitutional  right 
Xvi  iUe  cuCorcemont  ^\ttd  protection  of  which 
the  statute  was  passed.  When  a  prisoner 
has  stood  ready  for  trial  through  two  full 
terms  and  substantially  through  the  tbird 
one,  and,  no  doubt,  until  the  jury  has  been 
discharged  and  the  opportunity  for  trial  at 
that  term  annihilated,  he  has  substantially 
performed  all  the  statutory  conditions  requi- 
site to  his  right  of  discharge.  Although  such 
a  discharge  is  not  the  moral  equivalent  of  an 
acquittal,  and  he  may  be  guilty,  his  consti- 
tutional right  to  have  his  guilt  or  innocence 
determined  by  a  trial  witbin  a  reasonable 
time  cannot  be  frittered  away  uj^n  purely 
technical  and  unsubstantial  grounl  Nor  is 
the  legislative  act  designed  to  enforce  such 
right  to  be  interpreted  otherwise  than  in  ac- 
cordance with  the  recognized  rules  of  'con- 
struction. To  permit  the  state  to  eatev  a 
nolle  prosequi  within  the  third  term  and 
reindict  for  the  same  offense,  and  thus  de- 
prive the  prisoner  of  the  terms  fully  elapsed 
as  well  as  the  term  about  to  end,  would  make 
It  possible  to  keep  the  prisoner  in  custody  or 
under  recognizance  for  an  indefinite  period 
of  time,  on  charges  of  a  single  offense,  unless, 
perhaps,  he  could  enforce  a  trial  by  the  writ 
of  mandamus.  Such  a  constructioa  as  sub- 
stantially tends  to  the  defeat  or  undue  limi- 
tation of  the  purpose  of  a  statute  is  not  per- 
missible in  any  jurisdiction. 

[4]  That  statutes  shall  be  so  construed  as 
to  effectuate  the  legislative  purpose,  not  de- 
feat it,  is  fundamental  and  all-pervasive  in 
statutory  construction.  The  remedy  given  by 
law  for  failure  to  accord  a  prompt  trial  to 
one  charged  with  a  felony  is  right  to  be  dich 
charged,  not  mandamus  to  obtain  such  a 
trial.  Whether  the  latter  would  be  adequate 
to  due  enforc^nent  of  the  constitutional  right 
is  a  legislative  question,  not  a  judicial  one. 
The  conclusion  indicated  by  these  observa- 
tions harmonizes  with  the  construction  given 
the  statute  in  Ex  parte  Dudley,  55  W.  Va. 
472,  47  S.  E.  285,  in  which  the  state  endeav- 
ored to  prolong  the  detention  by  a  retire- 
ment of  the  case  from  the  docket.    Of  course. 


there  is  a  difference  between  a  retirement 
from  the  docket  and  a  setting  at  liberty  by  a 
noUe  prosequi  and  between  a  reinstatement 
and  reindictment,  but  the  decision  just  men- 
tioned emphasizes  the  inability  of  the  state 
to  prevent  a  discharge  under  the  statute,  or 
prolong  the  detention,  by  a  retirement  of  the 
case,  to  do  indirectly  what  it  cannot  do  di- 
rectly. To  nolle  and  reindict  is  strictly  anal- 
i  ogous,  and  just  as  clearly  contravenes  the 
I  pt7/pose  of  the  statute.  Judge  Lynch  and  I 
expressed  the  opinion  that  it  could  not  be 
done  by  an  adjournment  of  the  third  term  of 
court  after  the  one  at  whidi  the  indictment 
was  found,  in  Denham  v.  Bobinson,  72  W. 
Va  243,  255,  77  S.  E.  ©70,  45  L.  H.  A.  (N.  S.) 
1125.  Ann.  Cas.  1915D,  997. 

[S,  6]  That  a  nolle  prosequi  does  not  pre- 
clucktr  reindictment  is  well  settled,  but  that 
proposition  is  not  inconsistent  with  the  pris- 
oner's right  to  a  discharge  by  reason  of  un- 
lawful detention,  nor  does  it  argue  anything 
against  legislative  intent  to  enforce  the  con- 
stitutional right  of  speedy  triaL  By  a  dib- 
missal  before  the  right  of  discharge  vests, 
the  state  may  always  save  its  right  to  pros- 
ecute on  a  new  indictment,  and,  moreover, 
every  accused  person  does  not  stand  ready 
for  trial,  as  did  the  prisoner  in  this  case. 
That  a  dismissal  and  reindictment  do  nof: 
prevent  the  operation  of  the  statute  has  beei> 
judicially  declared  in  well-considered  deci- 
sions  in  other  jurisdictions.  Brooks  v.  Peo- 
ple, BS  lU.  327;  Newlln  v.  People,  221  in. 
166,  77  N.  B.  529;  People  v.  Heider,  225  111 
347,  80  N.  E.  291,  11  L.  R  A  (N.  S.)  257; 
State  V.  Wear,  145  Mo.  162,  46  S.  W.  1099. 
The  effect  of  such  a  discharge  depends  upon 
the  terms  of  the  statute  conferring  the  right. 
Ours  clearly  makes  it  absolute  and  equiva- 
lent to  an  acquittal,  as  regards  further  pros- 
ecution. Adcock's  Case,  8  Grat  (Va.)  661, 
681.  For  an  elaborate  review  of  the  cases 
arising  under  the  statutes  of  the  several 
states,  see  the  note  to  Re  Begerow,  56  L.  R. 
A,  513. 

The  motion  for  discharge  should  have  been 
sustained,  and  this  court,  rendering  such 
judgment  as  the  trial  court  should  have  ren- 
dered, will  sustain  the  motion  and  enter  a 
judgment  forever  discharging  the  accused 
from  prosecution  for  the  offense  charged  in 
the  two  indictments  set  forth  in  the  record. 
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MAYNARD  et  al.  v.  SHEIN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  4,  1919.) 

fSylldbu*  htf  the  Court,) 

1.  Equity  ^=5>90— Pabties— Intebest. 

It  is  a  general  rule  that  all  persons  materi- 
ally interested  either  legally  or  beneficially  in 
the  subject-matter  involved  in  a  suit,  who  are 
to  be  affected  thereby,  should  be  made  parties 
thereto,  either  as  plaintiffs  or  defendants. 

2.  Cancellation  of  Instruments  ^=>35(1) — 
Action  to  Set  Aside  Deed— Parties. 

Where  a  suit  is  brought  to  set  aside  a  deed 
because  of  lack  of  capacity  of  the  grantor  there- 
in or  for  some  other  cause,  and  deeds  of  trust 
made  by  the  grantee  in  such  deed  to  secure  cer- 
tain of  his  debts,  as  clouds  upon  the  title  of  the 
plaintiffs  to  the  real  estate  conveyed  thereby, 
and  the  trustees  in  such  deeds  of  trust  have 
only  a  bare  power  of  sale  thereunder,  the  benefi- 
ciaries therein  are  necessary  parties  to  such 
suit. 

3.  Appeal  and  E#bror  «=>1177(3)— Reversal 
—Want  op  Proper  Parties. 

Where  a  decree  is  entered  without  proper 
parties  before  the  court,  the  same  will  be  revers- 
ed, and  the  cause  remanded,  that  proper  parties 
may  be  impleaded. 

4.  Depositions  ^=»96— Reading  of  Deposi- 
tion-Amended Bill— New  Parties. 

If  after  depositions  are  taken  and  filed  in 
a  cause  the  plaintiff  files  an  amended  bill  mak- 
ing new  parties,  such  depositions  previously 
taken  cannot  be  read  against  the  new  defend- 
ants. 

From  Circuit  Court,  Mingo  County. 

Bill  by  Young  Maynard  and  others  against 

5.  Shein  and  others.  Decree  for  plaintiflPs, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Wade  H.  Bronson  and  Goodykoontz  & 
Scherr,  all  of  Williamson,  for  appellants. 

F.  H.  Evans  and  K  A.  Sampselle,  both 
of  Williamson,  for  appellees. 

RITZ,  J.  The  plaintiffs,  the  widow  and 
heirs  at  law  of  Martin  Van  Buren  Maynard, 
deceased,  brought  this  bill  to  set  aside  cer- 
;taln  deeds  made  by  the  said  Martin  Van 
Buren  Maynard  in  his  lifetime,  and  deeds 
made  subsequent  thereto  hased  thereon,  as 
clouds  upon  the  title  of  the  plaintiffs  to  a 
tract  of  land  situate  in  Mingo  county. 

It  appears  that  in  1870  Richard  Maynard 
and  wife  conveyed  to  their  son  Martin  Van 
Buren  Maynard  a  tract  of  land  said  to  con- 
tain about  146  acres.  As  to  whether  or  not 
a  life  estate  was  created  by  the  deed  in  Mar- 
tin Van  Buren  with  remainder  to  the  chil- 
dren of  himself  and  his  wife  is  a  question  of 
construction  of  the  deed.  There  is  a  provi- 
sion in  it,  however,  authorizing  the  grantee 


to  sell  and  convey  said  tract  of  land  to  any 
of  his  brothers  or  sisters.     The  grantee  in 
this  deed,  upon  the  theory  that  there  was 
vested  in  him  a  fee  simple  absolute,  sold  and 
conveyed  the  mineral  In  the  tract  of  land  to 
Henry   R.    Phillips,    trustee.      Subsequently, 
upon  the  theory  that  he  was  not  the  owner 
of  the  fee  simple,  but  had  the  right  to  sell 
and  convey  it  to  any  of  his  brothers  and  as- 
ters, he  sold  and  conveyed  the  entire  tract  of 
land  to  his  sister  Harriett  Simpkins,  who  in 
turn  sold  and  conveyed  It  to  the  defendant 
S.   Shein.     After  the  death  of  Martin  Van 
Buren  Maynard  this  suit  was  instituted  by 
his  widow  and  children  against  Shein  and 
his  grantor  for  the  purpose  of  setting  aside 
the  deed  made  by  Maynard  to  Mrs,  Slmpkins. 
and  by  Mrs.   Slmpkins  to  Shein,  as  clouds 
upon  their  title  to  the  land,  their  contention 
being  that  Martin  Van  Buren  Maynard  had 
no  right  to  sell  the  land,  he  having  only  a 
life  estate   therein,    but  piore  particularly 
averring   that   he   was   not   of  sound   mind 
and  had  not  the  capacity  to  make  a  deed 
at    the    time    he    made    the   deed    to    Mrs. 
Slmpkins.     The  defendant   Shein   demurred 
to  this  bill,  and,  his  demurrer  being  overruled, 
he  filed  his  answer  in  which,  among  other 
things,  he  averred  that  since  he  became  the 
owner  of  said  tract  of  land  he  had  laid  off  a 
part  thereof  into  town  lots,  and  had  sold  and 
conveyed  a  number  of  such  town  lots  to  va- 
rious parties  whose  names  he  gives  in  the  an- 
swer, and  further  that  he  had  executed  a 
deed  of  trust  conveying  said  land  to  Wells 
Goodykoontz,  trustee,  to  secure  two  certain 
notes  to  different  parties  whose  names  are 
given  in  the  answer,  and  also  that  he  had  sub- 
sequently executed  another  deed  of  trust  con- 
veying said  tract  of  land  to  Harry  Scherr 
and   Sigmund   Freiberg,   trustees,   to  secure 
the    payment    of    certain    other    debts,    the 
amounts  thereof  and  the  names  of  the  hold- 
ers  thereof  being  set  out  in   said  deed  of 
trust,  a  copy  of  which  is  exhibited  with  said 
answer.     Upon  this  showing  said  defendant 
Shein  contended  that  the  court  did  not  have 
jurisdiction   to  further   proceed   because  of 
the  absence  of  necessary  i>arties.     Plaintiffs 
thereupon  amended  their  bill  and  made  par- 
ties defendants  some,  if  not  all,  of  the  gran- 
tees of  Shein  of  the  town  lots,  and  also  the 
trustees  in  the  two  deeds  of  trust  above  refer- 
red to,  but  did  not  make  parties  defendants 
the  beneficiaries  in  said  deeds  of  trust    To 
this  bill  the  trustees  demurred  because  of  la(* 
of  necessary  parties,  contending  that  the  bai- 
eficiaries  In  said  deeds  of  trust  should  be  be- 
fore   the    court    before    any    decree    could 
be   properly     entered.    This   demurrer  was 
overruled.     Said   trustees   thereupon  moved 
the   court   to   suppress   certain    depositions 
which    had    been    taken    and    filed    in  the 
case   before   they   were  made   parties,  and 
moved   the  court  not  to  read  said  deposi- 
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tlons  to  affect  any  rights  which  might  have 
t>€en  conveyed  to  them  in  said  deeds  of  trust, 
or  of  the  beneficiaries  in  said  deeds  of  trust. 
This  motion  was  overruled,  however,  and 
apon  a  hearing  the  court  entered  a  decree 
kneeling  the  deed  from  Martin  Van  Buren 
Maynard  to  Mrs.  Simpkins,  from  Mrs.  it^imp- 
kins  to  Shein,  the  two  deeds  of  trust  above 
referred  to,  and  the  deeds  from  Shein  to  the 
various  purchasers  of  lots  above  referred  to, 
as  clouds  upon  the  title  of  the  plaintiffs.  From 
this  decree  the  defendants  Shein,  Goody- 
Koontz,  trustee,  and  Scherr  and  Freiberg, 
trustees,  prosecute  this  appeaL 

[1-3]  The  only  grounds  of  error  urged  by 
the  appellants  are  that  the  court  had  no  ju- 
risdiction to  enter  a  decree  canceling  the 
deeds  of  trust  aforesaid,  and  the  other  deeds 
in  the  chain  of  title,  upon  which  they  are 
based,  without  having  before  it  the  benefici- 
aries in  said  deeds  of  trust,  and  that  the 
court  should  have  refused,  upon  the  hearing 
«f  the  cause,  to  read  the  depositions  taken 
and  filed  before  said  trustees  were  made  par- 
tios.  It  is  well  settled  that  all  persons  ma- 
terially interested  in  the  subject-matter  In- 
volved in  a  suit  who  are  to  be  affected  by 
the  proceedings  and  result  of  such  suit 
should  be  made  parties  thereto.  It  is  con- 
trary to  the  policy  of  our  law  that  the  rights 
of  parties  should  be  materially  affected  or 
be  entirely  destroyed  without  giving  to  them 
an  opportunity  to  be  heard.  Poore  v,  Clark, 
2  Atk.  615;  Horton  v.  Bond,  28  Grat  (Va,) 
816 ;  Hill  V.  Proctor,  10  W.  Va,  59 ;  Burlew 
V.  Quarrler,  16  W.  Va.  108;  Rexroad  v. 
McQuain,  24  W.  Va.  32;  Sadler  v.  Taylor,  49 
W.  Va.  104,  38  S.  E.  683 ;  Gall  v.  Gall,  50  W. 
Va.  523,  40  S.  E.  380 ;  Bryan  v.  McCann,  55 
W.  Va.  372,  47  S.  B.  143 ;  Beckwith  v.  Lolng, 
66  W.  Va.  246,  66  S.  E.  354 ;  Bragg  v.  Coal 
Oa,  70  W.  Va.  655,  74  S.  E.  946.  There  can 
be  no  question  but  that  the  beneficiaries  un- 
der the  deed  of  trust  referred  to  are  interest- 
ed In  this  real  estate.  They  hold  the  same 
as  a  security  for  the  payment  of  their  debts. 
Neither  is  there  any  doubt  but  that  their  in- 
terests are  affected  by  the  decree  entared. 
The  deeds  purporting  to  create  the  security 
to  them  are  canceled  and  annulled,  and  this 
Mthout  their  presence  in  court  There  are 
some  cases  in  which  the  beneficiaries  In  a  deed 
of  trust  may  not  be  necessary  parties  to  a 
suit  seeking  to  affect  the  interest  created 
thereby,  but  this  is  only  where  the  trustees 


therein  are  given  full  power  and  authority 
to  control  the  debts  thereby  secuied,  and  to 
do  whatever  may  be  necessary  to  protect  the 
rights  of  parties,  as  in  the  case  of  Abney 
Barnes  Ck>.  v.  Davy  Pocahontas  Coal  Co.  et 
al.,  decided  at  this  term  of  this  court,  98  S. 
E.  298.  This  is  not  that  kind  of  a  case,  how- 
ever. Here  the  deeds  of  trust  conferred  uj)- 
on  the  trustees  no  title  or  interest  in  the 
debts,  no  right  to  control  them,  but  simply 
the  naked  legal  title,  with  a  bare  power  to 
sell  for  the  satisfaction  of  the  debts  secured. 
We  are  clearly  of  the  opinion  that  it  was 
error  to  enter  the  decree  canceling  these 
deeds  of  trust,  or  any  other  decree  affecting 
the  Interest  of  the  parties  secured  by  these 
deeds.  In  their  absence  from  the  suit  This 
conclusion,  under  the  authority  of  Oil  Co.  v. 
Moore's  Devisees,  56  W.  Va.  540,  49  S.  E.  449, 
and  Ralphsnyder  v.  Titus,  63  W.  Va.  469,  60 
S.  E.  494,  results  In  the  reversal  of  the  de- 
cree complained  of  and  the  remand  of  the 
cause  in  order  that  proper  parties  may  be 
brought  before  the  court 

[41  The  contention  that  the  depositions 
read  upon  the  hearing  of  this  cause,  taken  be- 
fore even  the  trustees  were  made  parties  to 
the  suit,  and  without  notice  to  them,  should 
not  have  been  considered,  is  likewise  well 
taken.  Ehrery  party  interested  in  the  result 
of  the  litigation  is  entitled  to  an  opportunity 
to  be  present  at  every  stage  of  it.  These 
depositions,  having  been  taken  before  the 
amended  bill  was  filed,  and  before  the  trus- 
tees were  brought  into  the  case,  should  not 
have  been  read  on  the  aeartng  over  their 
protest  It  was  held  \n.  Edgell  v.  Smith,  50 
W.  Va.  349,  40  S.  EL  402,  that  depositions 
proving  matters  not  in  the  original  bill  can- 
not be  read  in  support  of  an  amended  bill 
subsequently  filed.  While  it  may  be  said 
that  the  matters  alleged  in  the  amended  bill 
in  this  cause  were  the  same  as  those  alleged 
in  the  original  bill,  the  parties  were  not  thu 
same,  the  Interests  to  be  affected  were  differ-' 
ent  In  Jones  v.  Williams  &  Tomllnson,  1 
Wash.  (Va.)  230,  it  was  held  that  if,  after 
answer  filed  and  depositions  taken,  the 
plaintiff  makes  new  parties,  and  files  a  new 
bill,  the  depositions  previously  taken  cannot 
be  read  against  the  new  defendants.  So  in 
this  case  we  are  of  opinion  that  the  deposi- 
tions taken  cannot  be  read  against  tne  par- 
ties made  defendants  since  the  taking  of  t^ 
same. 
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MATHBNT  r.  JACKSON.    (No.  3595.) 

(Supreme  Court  of  Appeals  of  West  Yirsinla. 

March  4,  1919.) 

(Bylldbus  "by  ihe  Court,} 

1.  Taxation  <8=>734(7)  —  Tax  Sale  —  Misdb- 
scBipnoN  IN  Advektisements— Efeisct. 

Misdescription  in  a  sheriff's  advertisement 
of  a  tax  sale  of  a  town  lot,  by  reference  to  it 
by  the  wrong  number,  will  not  vitiate  the  tax 
sale  and  deed. 

2.  Taxation  ^=979S-^angellation  or  Tax 
Deed— Fraud. 

A  false  statement  in  relation  to  the  land 
actually  purchased,  made  by  the  purchaser  at 
a  delinquent  tax  sale,  to  the  former  owner,  who 
applies  to  him  for  the  purpose  of  redeeming 
within  the  time  allowed  by  law,  and  on  the 
truth  of  which  the  former  owner  relies  and 
permits  the  time  of  redemption  to  expire,  con- 
stitutes a  fraud  entitling  the  former  owner  to  a 
cancellation  of  the  tax  deed. 

Appeal  froin  (Circuit  CJourt,  Wyoming 
County. 

Salt  by  M.  F.  Matheny  against  Silas  Jack- 
son. From  a  Judgment  dismissing  the  bill, 
plaintiff  apptfaJs.  Reversed  and  remanded, 
with  instructions  to  enter  decree  for  plaintiff 
on  condition. 

F.  EX  Shannon,  of  Ptnevllle,  for  appellant 
Toler  &  Moran,  of  Mullens,  for  appellee. 

WILUAMS,  J.  This  floit  was  brought  by 
M.  F.  Matheny  against  Silas  Jackson  to  cancel 
at  tax  deed  made  to  defendant  on  the  10th 
of  January,  1917,  by  Will  P.  Cook,  clerk  of 
the  county  court  of  Wyoming  county,  for  an 
undivided  one-half  interest  In  lot  No.  23  in 
the  town  of  Sizemore  in  said  county,  pursu- 
ant to  a  sberilTs  sale,  made  the  13th  of 
December,  1915,  for  delinquent  taxes,  assess- 
ed for  the  year  1913  in  the  name  of  Elizabeth 
SturgiU,  plaintiff's  grantor.  Defendant  an- 
swered, and  depositions  were  taken  and  filed, 
pro  and  con.  Upon  the  hearing,  on  the  16th 
of  February,  1918,  the  court  held  plaintlfC  was 
not  entitled  to  relief  and  dismissed  his  bill, 
and  he  has  appealed. 

[1]  Two  issues  are  raised,  one  of  law  and 
the  other  of  fact.  The  issue  of  law  is  that 
the  misdescription  of  the  lot  in  the  sheriff's 
advertisement  of  sale  Is  fatal  to  the  validity 
of  the  tax  deed,  it  being  described  in  the  ad- 
vertisement as  lot  No.  13,  when,  in  fact,  the 
lot  returned  delinquent  and  sold  is  No.  23. 
This  point  is  not  well  taken.  Sections  6  and 
25  of  chapter  31,  Barnes*  Code  (Code  1913,  c 
31,  §{  6,  25  [sees.  1064,  1084]),  expressly  pro- 
vide that  such  a  misdescription  shall  not 
affect  the  sale  and  deed.  The  following  de- 
cisions settle  this  point:  HamlU  v.  Glover, 
74  W.  Va.  152,  81  S.  B.  970,  and  Fleming  v. 
Chamock,  66  W.  Va.  50,  66  S.  B.  8,  18  Ann. 
Cas.  711. 


[2]  The  issue  of  fact  la  that  plaintiff  ap- 
plied to  defendant,  within  the  time  allowed 
for  redemption,  for  the  puri)ose  of  redeeming 
his  lot,  and  was  misled  by  his  f/ilse  and  fraud- 
ulent  statement,  on  the  truth  of  which  plaintiff 
relied.  Plaintiff  testifies  that,  some  tiro/»  in 
November,  he  thinks  about  the  10th,  1913, 
he  was  in  PlneviUe,  and  was  then  informed  b> 
Floyd  Lusk  that  defendant  had  bought  in 
plaintifTs  lot  at  a  tax  sale,  that  plaintiff  im- 
mediately went  to  see  defendant  for  the  pur- 
pose of  redeeming  it,  ud  told  him  he  under- 
stood he  had  bid  in  lot  No.  23  in  the  town  of 
Sizemore,  or  an  interest  therein  and.  If  it 
was  true,  he  wanted  to  redeem  it,  and  defend- 
ant replied  that  he  had  made  no  such  pur- 
chase, that  he  and  some  friends  of  his  had 
made  several  purchases  at  the  d^inquent 
sale,  but  that  plaintiff  had  no  property  in  the 
list  This  was  within  the  time  to  redeem. 
Defendant  admits  plaintiff  came  to  see  him, 
but  denies  he  told  plaintiff  that  none  of  his 
property  was  In.  the  list  of  properties  he  had 
purchased,  because,  he  says,  he  did  not  then 
know  who  owned  the  lot.  He  swears  plaintiff 
said  to  him,  "I  understand  you  have  bid  Id 
some  of  my  property,"  and  witness  replied 
that,  if  he  had,  he  did  not  know  it,  and  then 
got  his  receipts  and  looked  over  them,  and 
told  plaintiff  he  had  bought  nothing  that  was 
sold  in  his  name,  and  further  says  plaintiff 
only  asked  about  lots  sold  In  his  name,  and 
that  he  did  not  know  at  the  time  of  sale,  and 
did  not  learn,  un^  after  the  year  of  redemp- 
tion had  expired,  that  plaintiff  owned  lot  Mo. 
23.  But  defendant  is  contradicted  and 
plaintiff  supported  l^  witness  £loyd  Lusk, 
who  gave  plaintiff  the  information  about  the 
sale.  Lusk  was  the  owner  of  lot  No.  13,  and 
says  John  Riley  Sizemore  had  told  him  that 
defendant  had  bid  in  his  (witness*)  lot,  and 
got  a  copy  of  the  paper  containing  a  notice 
of  the  sale  and  showed  it  to  witness,  and 
that  it  was  lot  No.  13  that  was  advertised. 
Lusk  was  therefore  especially  Interested  in 
ascertaining  if  lot  No.  13  had  been  sold  and 
bid  in  by  defendant,  and  says  he  went  to  him 
and  asked  him  if  he  had  bought  his  lot  and 
defendant  replied  he  had  not  Witness  says 
further  that  he  was  not  sure  he  had  all  the 
tax  receipts,  and  went  the  second  time  to 
ask  defendant  about  his  purchase,  and  says 
he  replied,  "It  wasn't  my  lot  at  all,  that  It 
was  Mike  Matheny*s,"  and  further  said  some- 
thing about  Matheny's  causing  him  to  pay  out 
a  lot  of  money,  and  that  he  would  like  to  get 
some  of  it  back,  or  wanted  a  show  to  get  some 
of  it  back.  After  witness  had  told  plaintiff 
that  defendant  had  bcoight  his  lot,  he  says 
plaintiff  went  Immediately,  directly  acros.^ 
the  street  and  into  defendant's  store.  De- 
fendant admits  witness  X»usk  came  to  see  him 
twice  about  the  matter,  eind  fixes  the  time  of 
the  second  conversation  after  the  time  to 
redeem  had  expired,  but  says  he  does  not 
remember  the  month  or  day.   The  time  of  this 
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second  visit  is  very  material,  and,  in  regard 
to  that  matter,  defendant  is  evidently  mis- 
taken, because  be  does  not  deny  that  plaintiff 
liad  come  to  see  him  about  the  lot,  at  the 
time  fixed  by  plaintiff,  which  was  within  the 
time  of  redemption.  It  was  evidently  after 
lK>th  visits  to  defendant  by  witness  Lusk  that 
Xiusk  told  plaintiff  of  the  tax  sale,  for  defend- 
ant admits  he  told  Lusk  that  he  "had  found 
out  it  was  Mike  Matheny's  lot  and  as  it  was 
(he)  didn't  care  to  stick  Mike  a  little,  that  he 
bad  caused  (him)  to  pay  out  a  little  money 
unnecessarily,  (he)  thought/'  And  this,  in 
substance,  is  what  plaintiff  and  Lusk  both 
swear  the  latter  told  the  former  on  the  day, 
and  Immediately  before,  he  went  to  see  de- 
fendant Plaintiff  says  he  relied  on  de- 
fendant's statement  to  him  as  being  true  and 
was  misled  by  it,  and  allowed  the  year  of  re- 
demption to  expire  before  he  ascertained  the 
fact  to  be  that  his  lot  had  been  sold  in  the 
name  of  his  grantor,  Elizabeth  Sturglll,  for 
delinquent  taxes  of  1913,  and  a  one-half  in- 
terest therein  purchased  by  defendant  This 
was  a  fraud  upon  plaintiff,  entitling  him  to  a 
cancellation  of  the  tax  deed.  James  v.  Plg- 
gott,  70  W.  Va.  435,  74  S.  B.  667. 

Plaintiff,  by  his  bill,  tendered  the  amount 
of  taxes,  interest,  and  costs,  and  offers  to  pay 
the  same.  This,  of  course,  he  should  do,  it 
being  admitted  that  the  taxes,  for  which  the 
lot  was  sold,  were  unpaid. 

The  decree  will  be  reversed,  and  the  cause 
remanded,  with  instructions  to  the  lower 
court  to  enter  a  decree  canceling  the  tax 
deed  after  payment  has  been  made  by  plain- 
tiff to  defendant  of  the  sum  tendered,  award- 
ing costs  to  appellant  both  in  this  court  and 
the  court  below. 


("4  Va.  680) 

TROTTER  V.  E.  P.  DU  PONT  DB  NE- 
MOURS 6o   CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1919.) 

1.  Pleading   ^=»252(2)— Amended  Dbglaba- 
TioN— Effect  of  Fobheb  Deolaeation. 

Where  case  was  tried  on  the  second  amend- 
ed declaration,  which  was  intended  as  a  substi- 
tute for  the  first  two  declarations,  the  case  stood 
as  though  the  first  two  declarations  had  not 
been  filed,  and  allegations  therein  with  reference 
to  how  accident  happened  did  not  bind  plaintiff. 

2.  Appeal  and  Ebrob  ^=»806(2)— Ruling  on 
Demubbeb  to  Evidence— Review. 

The  trial  court  having  sustained  defendant's 
demurrer  to  plaintiff's  evidence,  the  court  on 
appeal  will  only  consider  whether  a  verdict  for 
plaintiff,  if  found,  would  be  set  aside  as  with- 
out evidence  to  support  it. 

8.  Appeal  and  Erbob  ^=»927 (5)— Ruling  on 
Demuereb  to  Evidence— Review. 
In  determining  whether  demurrer  to  plain- 
tiflTs  evidence  was  properly  sustained,  court  on 


appeal  must  admit  the  truth  of  plaintiffs  evi- 
dence and  all  inferences  therefrom,  favorable  to 
plaintiff,  which  the  jury  might  have  fairly 
drawn. 

4.  Tbial  ^=»  139(1)— Demubbeb  to  Evidence. 

If  verdict  for  plaintiff  would  not  have  been 
set  aside  as  without  evidence  to  support  it,  de- 
murrer to  plaintiff's  evidence  should  have  been 
overruled. 

5.  Mabteb  and  Sebvant  €=»286(17)— Negli- 
gence—Question  FOB  JUBT. 

In  action  for  injuries  to  plaintiff  servant, 
due  to  falling  of  a  scaffold  which  he  was  using 
in  the  course  of  his  employment,  and  which  had 
been  erected  by  defendant  master,  question  of 
defendant's  ne^igence  heiS  for  the  jury. 

6.  Masteb  and  Sebvant  ^»103(1)— Nonas- 
signable Duties. 

One  of  the  nonassignable  duties  of  the  mas- 
ter is  to  use  due  care  to  furnish  his  servant  with* 
a  reasonably  safe  place  in  which  to  work,  and 
reasonably  safe  tools  and  utensils  with  which 
to  work,  and  if  he  fails  to  do  so  he  is  liable  to 
the  servant  for  injuries  pro3±nately  resulting 
from  such  failure. 

7.  Masteb  and  Sebvant  ^=»276(3)  —  Pboxi- 
MATE  Cause  of  Injubt— Faulty  Constbuo- 
tion  of  Scaffold. 

In  action  for  injuries  to  plaintiff  servant, 
due  to  falling  of  a  scaffold  which  he  was  usini^ 
in  the  course  of  his  employment,  and  which  had 
been  erected  by  defendant  master,  held,  under 
the  evidence,  that  the  faulty  construction  of  the 
scaffold  was  the  proximate  cause  of  the  injury. 

8.  Masteb   and    Sebvant   ^s»280  — Faulty 

CONSTBUCTION    OF    SCAJTOLD  —  ASSUMPTION 

OF  Risk. 

In  action  for  injuries  to  plaintiff  servant, 
due  to  falling  of  a  scaffold  which  he  was  using 
in  the  course  of  his  employment,  and  which  had 
been  erected  by  defendant  master,  h€^  under 
the  evidence,  that  plaintiff  did  not  assume  the 
risk. 

9.  Masteb  and  Sebvant  ^=s>217(7)~Assuhp- 
TioN  OF  Risk— Knowledge  of  Dangkb. 

Plaintiff  had  the  right  to  assume,  when  pnt 
to  work  on  scaffold,  that  it  was  in  a  reasonably 
safe  condition,  and,  if  defect  and  danger  there- 
from was  not  so  plain  and  clear  that  he  must 
necessarily  have  been  at  fault  in  failing  to  oh* 
serve  it,  he  cannot  be  charged  with  knowledge 
of  the  defect  on  account  of  its  obvious  charac- 
ter. 

Error  to  Circuit  Court,  Prince  George 
County. 

Action  by  Millard  F.  Trotter,  Jr.,  against 
E.  I.  Du  Pont  de  Nemours  &  Co.  The  trial 
court  sustained  a  demurrer  to  plaintiff's  evi- 
dence, and  entered  judgment  for  the  defend- 
art,  and  plaintiff  brings  error.    Reversed. 

Lessiter  &  Drewry,  of  Petersburg,  for 
plaintiff  in  error. 

Plummer  &  Bohannon,  of  Petersburg,  for 
defendant  in  error. 


«S9For  other  cases  see  same  topic  and  KE7-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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BURKS,  J.  This  action  was  brought  by 
Trotter  against  the  defendant  to  recover 
damages  for  injuries  received  by  him  by  the 
fall  of  a  scaffold,  erected  by  the  defendant, 
and  which  the  plaintiff  was  using  in  the 
course  of  his  employment  as  the  servant  of 
the  defendant  at  the  time  the  injury  was  In- 
flicted. Tlie  defendant  offered  no  evidence, 
but  at  the  conclusion  of  the  plaintiff's  evi- 
dence demurred  thereto.  The  trial  court  sus- 
tained the  demurrer  and  entered  judgment 
for  the  defendant,  and  to  that  judgment  this 
writ  of  error  was  awarded. 

On  the  oral  argument  in  this  court,  counsel 
for  the  defendant  abandoned  the  defense  of 
the  contributory  negligence  of  the  plaintiff, 
and  relied  upon  the  defenses  (1)  that  the  de- 
fendant was  not  guilty  of  any  actionable  neg- 
ligence; (2)  that,  if  It  was  negligent  at  all, 
its  negligence  was  not  the  proximate  cause  of 
the  Injury  complained  of;  and  (3)  that  the 
plaintiff  assumed  the  risk  of  the  danger  re- 
sulting in  his  injury. 

[1]  Before  discussing  these  defenses,  we 
will  notice  briefly  the  pleadings  which  have 
been  made  the  subject  of  some  discussion  by 
counsel.  The  plaintiff  filed  a  declaration 
containing  three  counts,  to  which  the  defend- 
ant demurred.  Before  the  demurrer  was 
passed  upon,  the  plaintiff  filed  an  amended 
declaration  of  three  counts,  to  which  the  de- 
fendant also  demurred.  Before  this  demur- 
rer was  passed  upon,  the  plaintiff  filed  a  sec- 
ond amended  declaration  of  three  counts,  to 
which  the  defendant  also  demurred.  The 
trial  court  overruled  the  last-mentioned  de- 
murrer and  the  trial  proceeded.  The  state- 
ment in  the  brief  of  counsel  for  the  defendant 
in  error  is  this: 

**The  Becond  amended '  declaration,  that  upon 
which  the  case  was  tried,  differs  from  the 
first  two  declarations,  in  that  it  omits  certain 
allegations  with  reference  to  how  the  accident 
happened,  which  are  found  in  the  original  and 
first  amended  declaration,  and  upon  which  alle- 
gations we  submit  the  plaintiff  in  this  case  is 
bound.  ♦  ♦  ♦  These  averments  are  omitted 
in  the  third  declaration,  but,  as  they  are  not 
stated  differently,  it  is  contended  that  the  plain- 
tiff is  bound  by  the  averments  which  he  makes 
in  the  first  and  second  declarations." 

The  contention  cannot  be  sustained.  The 
omission  was  doubtless  made  because  coun- 
sel for  the  plaintiff  foresaw  that  they  could 
not  be  sustained  by  the  evidence,  and  they 
did  not  wish  to  be  hampered  by  their  allega- 
tion. An  examination  and  comparison  of  the 
declarations  will  show  that  the  third  decla- 
ration was  intended  as  a  substitute  for  the 
other  two,  and  it  is  admitted  by  counsel  for 
the  defendant  that  the  case  was  tried  upon 
the  third  declaration.  Under  such  circum- 
stances, the  case  stood  as  though  the  first  and 
second  declarations  had  not  been  filed,  so  far 
as  it  related  to  the  mere  statement  of  facts, 
and  did  not  affect  the  question  of  making  a 


new  case  or  the  statute  of  limitations.  31 
Cyc.  465,  and  cases  cited;  United  States  v. 
Gentry,  119  Fed.  70,  55  0.  C.  A.  658.  In 
Woodworth  v.  Thompson,  44  Neb.  311,  62  N. 
W.  450,  it  is  said  that,  the  original  pleading 
being  considered  as  abandoned,  the  adverse 
party  cannot  read  It  to  the  Jury,  or  comment 
on  it  in  his  argument,  unless  he  first  offers 
it  in  evidence. 

[2-4]  As  the  defendant  demurred  to  the 
plaintiff's  evidence,  no  question  about  con- 
flict of  evidence  arises;  but  we  are  only  to 
consider  whether  or  not  we  would  set  aside 
a  verdict  In  favor  of  the  plaintiff,  as  without 
evidence  to  support  it,  if  one  had  been  found 
by  the  Jury,  and,  in  so  considering,  we  must 
admit  the  truth  of  the  plaintiff's  evident 
and  all  inferences  therefrom,  favorable  to  the 
plaintiff,  which  the  Jury  might  have  fairly 
drawn  therefrom.  If  such  a  verdict  would 
not  have  been  set  aside,  the  demurrer  to  the 
evidence  should  have  been  overruled. 

Considering  the  case  from  this  standpoint 
the  jury  might  have  found  that  the  plaintiff 
was  employed  by  the  defendant  to  do  lijiht 
electrical  construction  work  in  August,  1915 ; 
that  prior  to  that  tJine  he  had  seven  years' 
experience  in  that  ciass  of  work;   that  from 
the  time  of  his  employment  till  the  time  of 
his  injury  he  had  done  conduit  work,  similar 
to  that  in  vrhich  he  was  engaged  at  the  time 
of  his  injury;  that  he  was  familiar  with  the 
construction  of  scaffolds,  and  was  not  "scaf- 
fold scared";    that  on   April  18,   1916,  the 
plaintiff  was  set  to  work  by  the  defendant  in 
erecting  and  placing  conduits  and  condultlets 
for  the  transmission  of  electric  lights  on  one 
of  the  defendant's  buildings  then  under  con- 
struction;   that  these  conduits  and  conduit- 
lets  were  to  be  placed  about  22  feet  from  the 
ground;  that,  in  order  to  enable  the  plain- 
tiff to  do  this  work,  the  defendant  had  previ- 
ously constructed  a  scaffold  for  the  use  of 
the  plaintiff;   that  the  scaffold  at  the  point 
where  the  injury  was  inflicted  was  composed 
of  an  upright  "ripping**  about  an  inch  thick 
and  3  or  4  inches  wide,  to  which  was  nailed, 
with  eight-penny  nails,  a  piece  of  timber  2x4 
inches  thick,  and  about  3  feet  long,  the  other 
end  being  fastened  to  a  beam  6x8  inches  run- 
ning across  the  building,  and  upon  this  2x4 
piece  of  timber  there  was  laid  for  a  floor  a 
single  piece  of  timber  2  Inches  thick  and 
about  10  or  12  inches  wide;  that  the  upright 
ripping  extended  3  feet  above  the  floor  of  the 
scaffold;  that  this  scaffold  was  about  90  feet 
long  and  12  feet  above  the  concrete  pave- 
ment below;    that  the  place  at  which  the 
plaintiff  was  injured  was  at  the  far  end  of 
the  scaffold,  near  the  end  of  the  building; 
that  at  the  other  end  of  the  scaffold  the  out- 
side supports  were  timbers  2x4  Inches,  in- 
stead of  plank  1x4  inches,  and  the  floor  of 
the  scaffold  consisted  of  two  pieces  of  timber, 
instead  of  one,  2  inches  thick  and  10  or  12 
inches  wide;   that  this  was  a  rush  Job,  near 
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the  completion  of  this  class  of  work  at  de- 
fendant's plant,  and  the  scaffold  was  built  of 
old  materials ;  that  the  plaintiff  observed  the 
scaffold  when  he  went  upon  it;  that  he  and 
another  man  had  been  on  the  scaffold  at  the 
same  time,  but  not  on  the  same  section  there- 
of at  one  time;  that  the  scaffold  was  **abso- 
Uitely  an  inadequately  built  scaffold,*'  and 
'*any  ordinary  man  would  have  broken  it  un- 
der almost  any  circumstances";  that  a  1x4 
inch  board,  12  feet  long,  would  not  withstand 
the  vibration;  that  the  plaintiff  had  been 
working  on  this  job  about  two  hours  when  he 
reached  the  far  end  of  the  scaffold  described 
above,  and,  while  attempting  to  insert  a  con- 
duit in  the  conduit  pipe,  the  conduitlet  broke 
— ^an  exceedingly  unusual  occurrence — and  he 
staggered,  or  lost  his  balance,  and  reached 
out  and  took  hold  of  the  1x4  plank  above 
mentioned,  and  immediately  the  scaffold  col- 
lapsed, in  consequence  of  the  breaking  of  said 
plank  about  4  feet  from  the  ground,  and  he 
was  thrown  down  with  the  scaffold  and  re- 
ceived the  injuries  of  which  he  complains. 

It  was  earnestly  insisted  by  the  counsel  for 
the  defendant  in  error  that  the  scaffold  was 
strong  enough  to  support  two  men  as  long  as 
they  were  working  on  it,  and  that  it  only 
broke  when  the  plaintiff  caught  it  in  falling. 
The  plaintiff,  while  testifying  on  this  sub- 
ject, said  that  two  men  had  been  on  the  scaf- 
fold at  the  same  time;  but  he  distinctly 
states  that  they  both  were  not  on  that  sec- 
tion at  the  same  time. 

[5]  If  upon  tills  evidence  the  jury  had 
found  that  the  defendant  was  negligent  in 
the  construction  of  the  scaffold,  we  could  not 
say  that  their  finding  was  without  evidence 
to  support  it. 

[6,  7]  It  i;3  one  of  the  nonassignable  duties  of 
the  master  to  use  due  care  to  furnish  the  serv- 
ant a  reasonably  safe  place  in  which  to  work, 
and  reasonably  safe  tools  and  utensils  with 
which  to  work,  and  if  he  fails  to  do  so  he  is 
liable  to  the  servant  for  injuries  proximately 
resulting  to  such  servant  from  such  failure. 
It  is  insisted,  however,  that  the  defendant  is 
not  liable,  even  if  the  scaffold  was  negligent- 
ly constructed,  because  such  negligence,  if 
any  such  there  was,  was  not  the  proximate 
cause  of  the  Injury  complained  of.  Many 
cases,  from  this  and  other  jurisdictions,  have 
oeen  cited  to  show  what  is  and  what  is  not 
a  proximate  cause.  It  is  always  dangerous 
to  attempt  to  give  definitions,  and  this  is  es- 
pecially true  of  the  term  **proxtmate  cause"; 
and  we  shall  not  attempt  it,  nor  shall  we  at- 
tempt any  analysis  of  the  cases  on  the  sub- 
ject in  this  and  other  jurisdictions,  prefer- 
ring that  each  case  shall  stand  on  its  own 
circumstances  and  be  decided  on  its  own  mer- 
its. There  is  not  so  much  difficulty  in  de- 
claring what  is  a  proximate  cause  in  the  ab- 
stract as  there  is  in  applying  the  principle 
to  the  facts  of  particular  cases.  We  concur 
In  the  observations  of  the  Supreme  Court  of 


Pennsylvania  in  Yoders  v.  Amwell  Township, 
172  Pa.  447,  33  Atl.  1017,  61  Am.  St  Rep. 
750,  where  it  is  said: 


it^ 


Speculating  on  the  doctrine  of  proximate  and 
remote  cause  in  supposed  or  hypothetical  cases 
seema  to  have  been  a  sort  of  intellectual  recre- 
ation with  text-writers  on  the  subject,  since  the 
squib  case  in  2  W.  Black.  8d3.  With  many, 
the  rule  laid  down  in  Hoag  v.  Lake  Shore,  etc., 
R.  R.  Co.,  85  Pa.  293,  27  Am.  Rep.  653,  would 
be  criticized  as  lacking  in  scieiitific  precision; 
but  approximate  certainty  in  the  administration 
of  justice,  on  evidence  in  an  issue,  is  all  we  can 
hope  to  attain  to.  The  same  rule  was,  in  sub- 
stance, though  in  somewhat  different  language, 
adopted  in  many  cases  before  Hoag  v.  Lake 
Shore,  etc.,  R.  R.  Co.,  85  Pa.  293,  27  Am.  Rep. 
653.  In  terse  language,  without  leaving  room 
for  theorizing,  where  the  evidence  is  conflicting 
and  no  fault  is  attributable  to  the  plaintiff,  it 
brings  the  jury  at  once  to  the  ascertainment  of 
the  controlling  fact:  Was  the  consequence  such 
as  under  the  circumstances  might  and  ought  to 
have  been  foreseen  and  provided  against?  it 
eliminates  all  speculation  as  to  the  cause  of 
the  cause,  which  often  is  merely  interesting, 
and  aids  not  in  determining  just  .responsibility . 
As  is  said  by  Strong,  J.,  in  Insurance  Co.  v. 
Boon,  95  U.  S.  130  [24  L.  Ed.  395],  the  proxi- 
mate  cause  is  the  dominant  controlling  one, 
and  not  those  which  are  mere  incidents." 

In  the  case  from  which  we  have  quoted,  a 
horse  was  driven,  in  the  nighttime,  across  a 
bridge  upon  which  there  was  no  handrail, 
and  was  stopped  after  he  had  safely  crossed 
the  bridge  and  gotten  14  feet  beyond  it  He 
then  took  fright  and  backed  over  the  side  of 
the  bridge,  causing  the  injury  complained  of. 
The  court  held  that  the  lack  of  a  proper 
handrail  was  the  proximate  cause  of  the  in- 
Jury.  In  arriving  at  this  conclusion,  the 
court  announced  several  propositions  which 
are  stated  In  the  headnote  to  51  Am.  St 
Rep.,  supra,  as  follows: 

"Township  authorities  are  bound  to  know  tliat 
a  bridge  may  be  crossed  by  a  spirited  horse  in 
the  nighttime,  and  that  such  horse  may  take 
fright;  and  if,  by  neglecting  to  place  a  guard- 
rail upon  such  bridge,  an  injury  results  fpom  the 
fright  of  such  horse,  their  neglect  is  the  proxi- 
mate cause  of  the  injury,  and  the  township 
is  liable  therefor." 

'^Township  authorities  are  bound  to  foresee, 
and  reasonable  provide  against,  common  dan- 
gers to  ordinary  travel  on  the  highway.  The 
fright  of  a  spirited  horse,  and  that  his  conduct 
when  in  fright  may  be  unreasoning,  insane,  and 
unlooked  for,  are  common  dangers,  which  should 
be  expected.  Such  authorities  cannot  excuse 
their  negligence  in  failing  to  erect  a  guardrail 
upon  a  bridge,  or  make  it  the  remote  cause  of 
an  injury,  by  asserting  that  they  could  not  fore- 
see a  particular  freak  of  conduct  in  a  frighten- 
ed horse." 

"If  township  authorities  neglect  to  place 
gaardrails  upon  a  bridge  in  the  highway,  and 
n  horse  drawing  a  vehicle  passes  safely  over 
the  bridge,  and  then,  taking  fright,  backs  the 
vehide  onto  and  off  of  the  bridge  over  its 
side,  thereby  causing  injury  to  its  ocenpants. 


624 


88  SOUTHEASTEEN  REl'ORTEB 


(Va. 


such  neglect  is  the  proximate  cause  of  the  acci- 
dent, and  the  township  is  liable  therefor." 

In  Standard  Oil  Co.  t.  Wakefield,  102  Va. 
824,  47  S.  E.  830,  66  L.  B.  A.  792,  it  was  held 
that— 

"In  order  to  excuse  a  party  guilty  of  negli- 
gence on  account  of  the  intervening  act  of  an- 
other, the  intervening  act  must  be  the  supersed- 
ing or  responsible  cause  of  the  injury.  The  lia- 
bility is  not  averted  if  the  act  relied  upon  is 
one  which  might,  in  the  natural  or  ordinary 
course,  be  anticipated,  and  defendant's  negli- 
gence is  an  essential  link  in  the  chain  of  causa- 
tion. In  such  cases  defendant's  negligence  is 
the  efficient  and  proximate  cause  of  the  injury." 

There  nre  many  cases  to  the  same  effect. 
See  monographic  note,  36  Am.  St  Rep.  807- 
852.  The  precise  form  of  the  injury  need  not 
have  been  foreseen.  It  is  enough  if,  after  the 
Injury  has  been  inflicted,  it  can  be  seen  that 
It  was  a  natural  and  probable  result  of  the 
negligent  act  complained  ot 

"When  the  act  complained  of  was  such  that, 
in  view  of  all  the  circumstances,  it  might  not 
improbably  cause  damage  of  some  kind,  the  doer 
of  the  act  cannot  shelter  himself  under  the  de- 
fense that  the  actual  consequence  was  one 
which  rarely  follows  from  that  particular  act." 
36  Am.  £t.  Rep.  810,  and  cases  cited. 

We  do  not  understand  counsel  for  the  de- 
v'endant  in  error  to  controvert  this  proposi- 
tion, but  he  insists  that  master  cannot  be 
Held  liable  because  Its  negligence,  if  any. 
was  "merely  a  condition,  as  opposed  to  the 
efficient  cause  of  the  injury,"  to  wit,  the  tak- 
ing hold  of  the  upright  piece  of  timber  by 
the  plaintiff  under  the  circumstances  herein- 
before detailed.  The  weakness  of  the  scaf- 
fold, as  shown  by  the  testimony  of  the  expert, 
consisted  In  its  inability  to  withstand  vibra- 
tion. His  testimony  on  this  subject  was  as 
follows: 

"Then  I  would  say,  gentlemen,  any  responsi- 
ble man  that  would  erect  a  scaffold  for  a  man 
to  work  on,  that  high  from  the  ground— that 
it  was  absolutely  an  inadequately  built  scaffold. 
Now,  if  he  had  reversed  his  timbers  and  had  a 
2x4  upright  with  a  1x4  bracket— that  2x4,  in  the 
technical  term  of  building  is  called  a  bracket- 
that  would  have  held  all  of  the  weight,  if  it 
wasn't  3  feet  long,  that  one  man  or  two  men 
would  have  put  on  it ;  but  not  with  the  vibra- 
tion of  12  feet  of  1x4  board ;  it  is  entirely  inade- 
quate; it  don't  make  any  difference  how  it 
was  put  up.  I  would  say  that  any  ordinary 
man  would  have  broken  it  under  almost  any 
circumstances." 

The  scaffold  was  built  for  utility,  not  to 
walk  on  in  the  most  careful  and  guarded 
manner;  It  may  have  been  adequate  for  the 
latter  purpose.  The  defendant  knew  that 
the  work  to  be  performed  by  the  plaintiff 
was  above  his  head,  that  he  had  to  use  a 
wrench  to  unscrew  and  tighten  pipes  for  the 
purpose  of  inserting  the  conduitlet  at  the 
proper  places,  and  that  while  doing  so  he  had 


to  stand  upon  this  scaffold.  It  also  knew,  or 
was  chargeable  with  knowledge,  of  the  char- 
acter of  work  the  plaintiff  was  called  upon 
to  perform.  The  plaintiff  describes  the  work 
to  be  done  as  follows: 

"You  work  conduits  anywhere  from  3-inch 
pipes  down  to  half-inch,  and,  in'  doing  this, 
you  have  to  thread  your  own  pipe,  cut  it,  and 
handle  it,  and  it  requires  quite  a  bit  of  strength 
to  thread  a  2%-ineh  pipe,  or  a  1^-inch  pipe,  or 
a  1-inch  pipe;  in  fact,  when  you  go  to  do  it, 
you  have  to  get  up  on  your  die  and  push  down." 

While  the  breaking  of  the  conduitlet  was 
a  very  unusual  occurrence,  and  was  not  to 
be  anticipated,  still  the  work  of  the  plaintiff, 
as  described  by  him,  would  necessarily  cause 
more  or  less  vibration  of  the  scaffold,  and  it 
should  have  been  so  constructed  as  to  have 
withstood  any  amount  of  vibration  to  which 
it  might  reasonably  have  been  expected  it 
would  have  been  subjected,  and  not  so  that 
"any  ordinary  man  would  have  broken  it  un- 
der almost  any  circum.stances."  While  the 
plaintiff  was  using  a  wrench  to  put  In  a  con- 
duitlet, the  conduitlet  broke,  and  an  eyewit- 
ness testifies: 

"I  saw  him  lift  his  hands  up,  and  he  stag- 
gered a  little  bit,  and  he  brought  his  hands 
down  and  caught  hold  of  the  board." 

Again,  he  says  he — 

'*ju8t  moved  a  little  bit  (indicating  a  few  inches 
backwards),  and  put  his  hand  back,  and  caught 
hold  of  the  piece  that  was  standing  there,  and 
it  went  over— broke." 

Speaking  of  the  situation  of  the  plaintiff 
at  the  time  of  the  accident,  the  same  witness 
says: 

"He  was  not  staggering  very  much;  he  just 
staggered  very  little." 

The  plaintiff  himself  testifies: 

"I  lost  my  balance— rather,  when  the  pipe 
broke,  I  was  standing  up  like  this;  when  the 
pipe  broke,  I  just  caught  to  that,  and  the  pieces 
gave  away,  and  I  went  down  to  the  floor." 

The  ut>right  pfece^  whicb  the  plaintiff 
caught  hold  of,  did  not  break  at  or  above  th^ 
floor  of  the  scaftold,  but  below  the  platform 
between  8  and  6  feet  from  the  ground.  Tb# 
evidence  does  not  show  that  the  upright  wa« 
grasped  by  tiie  plaintiff  with  any  degree  o) 
violence ;  on  the  •  contrary,  both  witnesses 
state  that  he  "caught  hold"  of  the  pieces  not 
that  he  grabbed  hold  of  it  The  taking  hold 
of  the  piece  of  timber  In  this  manner  and 
under  these  circumstances  did  not  supersede 
the  negligence  of  the  defendant  in  the  man- 
ner of  constructing  the  scaffold;  for,  as  said 
In  Clinchfield  Goal  Corp.  y.  Bay,  121  Va.  31S, 
93  S.  E.  601: 

"It  is  elementary  that  a  cause,  to  be  a  sape^ 
seding  cause,  must  entirely  supersede  the  opera- 
tion of  the  negligence  of  the  defendant,  so  that 
such  cause  alone,  without  the  defendant's  neg- 
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ligence    contributinir   In    the   slightest   degree 
thereto,  in  fact  produced  tiie  injury." 

Under  these  clrciunBtances,  we  are  of  the 
opinion  that  the  faulty  construction  of  the 
scalTold  was  the  proximate  cause  of  the  plain- 
tiiTs  injury. 

[8, 1]  It  is  further  claimed  by  the  defend- 
ant that  the  plaintiff  assumed  the  risk  of 
the  safe  condition  of  the  scaffold.  This  de- 
fense rests  upon  a  rather  slim  foundatioa 
The  plaintiff  was  under  no  obligation  to  in< 
spect  the  scaffold.  He  had  the  right  to  as- 
sume, when  put  to  work  on  the  scaffold, 
that  it  was  in  a  reasonably  safe  condition; 
and  if  it  is  sought  to  charge  him  with  knowl- 
edge of  the  defect  on  account  of  its  obvious 
character,  the  defect  and  the  danger  there- 
from must  have  been  so  unquestionably  plain 
and  clear  that,  if  he  did  not  see  it,  he  must 
necessarily  have  been  in  fault  Norfolk  & 
W.  R.  Co.  V,  Cheatwood,  103  Va.  356,  49  S.  B. 
489.  This  cannot  be  said  of  the  plaintiff  In 
this  case.  This  scaffold  was  90  feet  long,  and 
the  plaintiff  went  upon  it  at  the  end  far> 
thest  from  where  he  was  Injured,  and  he  notic- 
ed the  construction  of  the  scaffold  when  he 
went  upon  it  This  was  nearly  90  feet  from 
cne  weak  spot  in  the  scaffold,  which  gave 
way  and  caused  his  injury.  No  complaint 
is  made  of  the  method  of  construction  of  the 
•vmffold  at  the  point  where  he  entered  upon 
It  Indeed,  it  seems  to  be  conceded  by  the 
witnesses  that,  at  that  point,  the  scaffold  was 
«af ely  constructed ;  but,  reading  the  evidence 
as  a  whole.  It  does  not  appear  that  the 
plaintiff  either  knew,  or  was  chargeable  with 
knowledge,  of  the  weak  construction  at  the 
point  of  the  Injury.  We  are  of  opinion  that 
the  risk  was  not  assumed  by  the  plaintiff. 

TTpon  the  whole  case,  we  are  of  opinion  that 
the  trial  court  erred  In  sustaining  the  de- 
fendant's demurrer  to  the  plaintiff's  evidence, 
and  for  this  error  its  Judgment  must  be 
reversed ;  and  this  court,  proceeding  to  enter 
such  Judgment  as  the  trial  court  should  have 
entered,  will  enter  Judgment  In  favor  of  the 
plaintiff  against  the  defendant  for  the  siun 
of  $10,000,  with  l^al  interest  thereon  from 
December  11,  1917,  the  date  of  the  verdict, 
until  payment  and  for  tike  costs. 

Reversed. 

(124  Va.  579) 

GOODMAN  V.  GOODMAN. 

Vc>upreme  Court  of  Appeals  of  Virginia.    March 

13,  1919.) 

1.  Pabtttion  ^=s>12(1)— Estates  Subject. 

Code  1904,  §  2562,  authorizes  a  partition 
suit  in  eqijity  between  one  claiming  an  undivided 
fourth  by  inheritance  and  another  an  undivided 
three-fourths,  i>artly  by  inheritance  and  partly 
by  purchase. 

2.  Pabtition  ^=»55(2)—Pleadino— Title. 

It  is  not  necessary  in  a  bill  for  partition  to 
make  a  formal  deraignment  of  title,  or  any  de- 


raignment  further  than  is  necessary  to  show 
how  parties  became  coparceners  and  entitled  to 
partition. 

3.  Partition  ^=»55(2)— PuEADnra. 

The  complainant  in  a  partition  suit  must 
aver  and  prove  that  he  occupies  such  a  relation 
to  defendant  as  entitles  him  to  invoke  equity 
jurisdiction. 

4.  Pabtition  ^=»56— Equitt  Jubisoiotion^ 
Dismissal. 

If  bill  for  partition  shows  that  complainant 
occupies  relation  to  defendant  entitling  him  to 
invoke  equity  jurisdiction,  and  the  answer  denies 
it,  then  upon  a  hearing  on  bill  and  answer,  ei- 
ther with  or  without  a  replication,  bill  will  be 
dismi^ed. 

5.  P^jnrnoN  ^=:»56  —  Jubisdiction  —  Coxjbts 
OP  Equity— Pleading. 

Although  a  suit  for  partition  cannot  be  made 
a  substitt^e  for  an  action  of  ejectment,  a  de- 
fendant to  a  bill  which  states  a  good  case  for 
partition  cannot  defeat  jurisdiction  in  equity 
merely  by  denying  in  toto  and  ab  initio  com- 
plainanf  s  title  and  asserting  in  himself  a  title 
independent  of  and  hostile  to  that  under  which 
complainant  claims. 

Appeal  from  Gircnlt  Court,  Hanover 
County. 

Suit  by  Charles  H.  Goodman  against  Johv 
A.  Goodman.  Decree  for  defendant,  anU 
plaintiff  appeals.    Reversed  and  remanded. 

Haw  &  Haw,  of  Richmond,  for  a]n;>ellant 
VIT.  Sydnor,  of  Richmond,  for  appellee. 


KELLY,  J.  This  suit  in  equity  was 
brought  by  Charles  H.  Goodman  against 
John  A.  Goodman,  alleging  that  the  com- 
plainant, as  one  of  the  heirs  of  Agnes  Doyle, 
who  married  Benjamin  Goodman,  Inherited 
an  undivided  fourth  Interest  in  the  land  de- 
scribed in  the  bill;  that  complainant*s  neph- 
ew, John  A.  Goodman,  is  the  owner  by  inher- 
itance and  purchase  of  the  other  three- 
fourths  undivided  Interest  therein ;  and  pray- 
ing for  a  partition. 

The  defendant  filed  an  answer  to  the  bill, 
which,  so  far  as  material  here,  is  as  follows: 

"The  defendant  states  that  he  is  the  owner  In 
fee,  and  is  now  in  possession  of,  a  tract  of  land 
lying  in  Henry  magisterial  district,  Hanover 
county,  Va.,  which  is  bounded  on  the  north  by 
the  lands  of  W.  Calvin  Martin,  east  by  the  lands 
of  L.  J.  Boze  and  Cornelius  Mantlo,  south  by 
the  lands  of  Peter  A.  Peace,  and  west  by  the 
lands  of  Robert  L.  Goodman  and  John  Rosbach." 
(Same  description  as  in  the  bill.)  "And  if  this 
is  the  tract  of  land  that  the  plaintiff  claims  *an 
undivided  one-fourth  Interest  in,'  this  defendant 
positively  denies  that  the  plaintifE  has  any  right, 
title,  interest,  or  estate  therein.  And  the  de- 
fendant denies  t^at  the  plaintiff  is  entitled  to 
any  i>ortion  of  said  land.  And  defendant  denies 
each  and  every  other  allegation  in  said  bill  con- 
tained which  has  not  been  hereinbefore  specially 
mentioned.'' 


For  other  cases  see  same  toplo  and  KBT-NUMBSB  la  all  Key-Numbered  Digests  and  Indexes 
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To  this  answer  the  complainant  replied 
generally,  and  at  a  subsequent  day  the  cir- 
cuit court  entered  the  decree  from  which 
this  appeal  was  granted,  and  which,  so  far 
as  it  need  be  here  set  out,  is  as  follows: 


'•This  cause  came  on  again  this  day  to  be 
heard  upon  the  bill  of  the  plaintiff,  the  answer 
thereto  by  the  defendant,  the  replication  thereto 
of  the  plaintiff,  and  on  motion  of  the  defendant 
to  dismiss  the  plaintiff's  bill  for  want  of  juris- 
diction; and  was  argued  by  counsel.  On  consid- 
eration whereof,  the  court,  being  of  opinion  that 
upon  the  case  as  made  out  on  the  bill  and  an- 
swer, with  general  replication  thereto,  it  is  with- 
out jurisdiction  to  try  this  cause,  doth  so  decide, 
and  doth  sustain  said  motion  of  the  defendant; 
and  doth  adjudge,  order,  and  decree  that  the 
bill  of  the  plaintiff  be  dismissed." 

The  sole  question  presented  for  our  deci- 
sion is:  Did  the  court  err  in  dismissing  the 
cause,  merely  upon  the  pleadings,  for  want 
of  jurisdiction.  Instead  of  awaiting  a  further 
development  of  the  facts  as  to  the  claims  of 
title  on  the  part  of  the  complainant  and  de- 
fendant, respectively?  We  have  no  diflQculty 
In  answering  this  question  in  the  affirmative. 

[1]  The  allegations  of  the  bill  were  quite 
meager ;  but  no  objection  to  its  form  or  suffi- 
ciency was  interposed,  and  in  substance  it 
was  good  as  a  bill  for  partition.  Upon  a  nat- 
ural and  reasonable  interpretation  it  maises 
out  a  case  In  which  the  complainant  and  de- 
fendant claim  under  a  common  anceirtor,  Ag- 
nes Doyle,  the  complainant  claiming  an  un- 
divided one-fourth  of  the  land  by  inherit- 
ance, and  the  defendant  an  undivided  three- 
fourths,  partly  by  Inheritance  and  partly  by 
purchase.  The  complainant  and  defendant 
were  thus  coparceners  as  to  a  part  and  ten- 
ants in  common  as  to  the  residue  of  the 
land,  and  therefore  clearly  within  the  ex- 
press terms  of  the  statute  (Code,  §  2562)  au- 
thorizing a  partition  suit  in  equity. 

[2]  It  is  not  necessary  in  a  bill  for  parti- 
tion to  make  a  formal  deraignment  of  title, 
or  any  deraignment,  further  than  is  neces- 
sary to  show  how  the  parties  became  copar- 
ceners and  entitled  to  partition.  Ransom  v. 
High,  37  W.  Va.  838,  17  S.  E.  413,  38  Am.  St. 
Rep.  67 ;  Martin  v.  Martin,  95  Va.  26,  27  S.  E. 
810. 

[8,  4]  We  are  not  concerned  here  with  the 
question  of  where  the  burden  of  proof  would 
have  rested  if  the  case  had  been  submitted 
and  decided  merely  upon  the  bill,  answer,  and 
replication.  Undoubtedly  the  complainant  in 
a  partition  suit  must  aver  and  prove  that  he 
occupies  such  a  relationship  to  the  defendant 
as  entitles  him  to  invoke  the  equity  jurisdic- 
tion. If  his  bill  fails  to  show  this,  it  is  bad 
on  demurrer.  If  It  does  show  this,  and  the 
answer  denies  it,  then  upon  a  hearing  on  bill 
and  answer,  either  with  or  without  a  repli- 
cation, the  bill  will  be  dismis.sed.  But  the 
submission  of  this  case  by  the  parties,  as 
w^ell  as  the  decision  thereof  by  the  court,  was 
distinctly   upon  the  defendant's  motion   to 


dismiss  the  complainant's  bill,  not  for  failure 
to  prove  his  allegations,  but  for  \xant  of 
equity  jurisdiction.  We  must  deal  with  the 
case  practically,  and  it  is  clear,  from  the  de- 
cree itself,  taken  with  briefs  and  oral  argu- 
ments and  admissions  of  counsel  in  this 
court,  that  the  defendant  contends,  and  that 
the  court  decided,  that,  even  though  a  bill  in 
equity  should  state  a  perfectly  good  case  for 
partition,  the  defendant  could  defeat'  the  Ju- 
risdiction by  a  mere  denial  of  the  complain- 
ant's allegations,  and  a  mere  assertion  of  an 
independent  hostile  claim  going  to  the  whole 
of  the  property  involved. 

[6]  It  is  settled  and  familiar  law  that  a 
suit  for  partition  cannot  be  made  a  substi- 
tute for  an  action  of  ejectment  (Pillow  v. 
Southwest,  etc.,  C5o.,  92  Va.  144,  23  S.  E.  32, 
53  Am.  St.  Rep.  804;  L4tz  v.  Rowe,  117  Va, 
752,  86  S.  E.  155,  L.  R.  A.  1916B,  799 :  Bailey 
V.  Johnson,  118  Va,  509,  88  S.  E.  62) ;  but  a 
defendant  to  ^a  bill  which  states  a  good  case 
for  partition  cannot  defeat  the  jurisdiction 
in  equity  merely  by  denying  in  toto  and  ab 
initio  the  complainant's  title,  and  asserting 
in  himself  a  title  independent  of  and  hostile 
to  that  under  which  the  complainant  dairas. 
In  Pillow  V.  Southwest,  etc.,  Co.,  supra. 
Judge  Buchanan,  speaking  for  this  court, 
said: 

"Of  course,  a  partition  suit  cannot  be  made  a 
substitute  for  an  action  of  ejectment;  and  if 
the  defendant  in  such  suit  does  not  claim  under 
any  one  who  was  a  joint  owner,  such  as  a  co- 
parcener, joint  tenant,  or  tenant  in  common 
with  the  complainant,  or  those  under  whom  be 
claims,  then  it  is  clear  that  such  suit  would 
not  be  proper;  but  if  the  defendant  does  dnim 
under  one  who  was  a  joint  owner  with  the  com- 
plainant, or  those  under  whom  he  claims,  the 
defendant  cannot  defeat  the  right  of  the  com- 
plainants to  have  their  legal  rights  settled  in  a 
suit  for  partition  by  merely  alleging  and  proviag 
that  he  denies  the  rights  of  the  complainant,  and 
holds  adversely  to  him.  If  the  jurisdiction  of  the 
circuit  court  could  be  defeated  in  this  manner, 
the  statute  would  be  of  little  value,  and  would 
fail  to  attain  the  chief  object  for  which  it  was 
passed." 

The  instant  case,  so  far  as  it  has  proceed- 
ed, is  not  within  the  influence  of  the  decision 
of  this  court  in  Litz  v.  Rowe,  supra,  and  in 
Bailey  v.  Johnson,  supra,  cited  and  i*elied 
upon  by  counsel  for  defendant  The  essence 
of  the  decision  In  those  cases  is  summed  up 
in  the  following  language  from  the  opinion 
in  the  Bailey  Case: 

"An  independent,  hostile  claim,  going  to  the 
whole  property  involved,  and  denying  in  toto 
and  ab  initio  the  title  of  the  parties  claiming 
the  joint  ownership  of  the  land,  cannot  be  set  up 
and  adjudicated  in  a  partition  suit  brought  by 
the  latter,"  (that  is  to  say,  in  a  partition  suit 
brought  by  the  joint  owners,  or  some  of  them). 

In  the  lAtz  Case  and  in  the  Bailey  Case, 
an  outside  party,  who  had  never  at  any  time 
had  any  community  of  interest  with  any  of 
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the  parties  to  a  partition  suit  which  had 
been  properly  brought,  sought  to  Intervene 
as  actors  in  the  partition  suit  under  a  claim 
of  title  distinct  from  and  hostile  to  that  un- 
der which  the  parties  to  the  partition  suits 
were  claiming,  and  sought  to  have  the  court 
adjudicate  therein  the  questions  of  title  and 
boundary  existing  between  such  outside  inde- 
pendent claimant  and  the  parties  claiming 
jointly  under  a  difiCerent  title.  In  other 
words,  the  adverse  claimant  in  each  of  the 
cases  cited  was  endeavoring  to  come  into  a 
partition  suit  in  the  attitude  of  a  complain- 
ant for  the  purpose  of  trying  a  claim  of  title 
and  boundary  which  both  his  pleadings  and 
his  proof  showed  could  only  be  asserted  in  a 
court  of  law.  In  the  present  case,  on  the 
contrary,  the  defendant  is  seeking  to  defeat 
the  jurisdiction  in  a  partition  suit,  regularly 
brought,  before  the  cause  has  proceeded  far 
enough  for  the  court  to  say  whether  the 
questions  of  title  arising  between  the  com- 
plainant and  defendant  are  such  "questions 
of  law,  affecting  the  legal  title,"  as  section 
2562  of  the  Code  expressly  authorizes  courts 
of  equity  in  a  partition  suit  to  adjudicate  and 
determine.  It  may  be  that  when  the  case  is 
fully  developed  upon  the  evidence  the  defend- 
ant can  show  that  there  has  never  been  any 
community  of  interest  at  any  time  between 
him  and  the  complainant;  but,  upon-  the  rec- 
ord as  it  now  stands,  the  case  is  clearly  one 
for  equity  jurisdiction. 

The  decree  complained  of  wHl  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings to  be  had'  therein  not  In  conflict  with 
the  views  herein  expressed. 

Reversed. 


TALIAFERRO   et  al.  v.   EMERY. 

(Supreme  Court  of  Appenls  of  Virginia. 
March  13,  1919.) 

1.  Contracts    ^=»99(3)   —  Validity  —  In- 
toxication—Ratification When  Sober. 

In  an  action  for  specific  performance  of  a 
contract  made,  while  defendant  was  intoxicated, 
evidence  held  insufficient  to  support  the  finding 
of  the  commissioner  that  the  contract  was  agreed 
to  or  ratified  by  the  defendant  when  sober. 

2.  Contracts    ^=s>92  —  Validity  —  Intoxi- 
cation. 

Where  plaintiff  furnished  whisky  to  defend- 
ant, who  was  addicted  to  its  use,  and  after  he 
became  drunk  secured  his  signature  to  a  con- 
tract more  favorable  to  plaintiff  than  he  had 
theretofore  been  able  to  secure,  the  contract  was 
voidable,  both  at  law  and  in  equity. 

Appeal  from  Circuit  Court,  Prince  William 
County. 

Bill  In  equity  by  C.  H.  Emery  against  C. 
D.  Taliaferro  and  another.     From  a*decree 


for    complainant,    defendants    appeal.      De- 
cree reversed,  and  bill  dismissed. 

C.  E.  Nicol,  of  Alexandria,  and  A.  T.  Em- 
brey,  of  Fredericksburg,  for  appellants. 

Thos.  H.  Lion  and  H.  Thornton  Da  vies, 
both  of  Manassas,  and  Jno.  S.  Barbonr,  of 
Fairfax,  for  appellee. 

WHITTLE,  P.  This  suit  was  brought  by 
appellee,  C.  H.  Emery,  to  enforce  specific  per- 
formance of  a  contract  for  exchange  of  prop- 
erties between  himself  and  appellant  C.  D. 
Taliaferro,  and  Incidentally  to  set  aside  a 
deed  to  two  lots  in  Quantico,  subsequently 
conveyed  by  Taliaferro  and  wife  to  appellant 
G.  W.  Wallace,  that  were  Included  in  the 
deal.  The  contract  bears  date  May  17,  1917, 
and  by  its  terms  Emery  agreed  to  convey 
92  acres  of  land  in  Prince  William  county, 
with  a  dwelling  and  storehouse  thereon,  to 
Taliaferro  in  exchange  for  5  acres  of  land 
near  .Bell  Fair  Mills,  in  Stafford  county, 
similarly  improved,  and  the  two  vacant  lots 
in  Quantico  above  referred  to.  By  prear- 
rangement,  on  the  morning  of  May  17th, 
Taliaferro  rode  on  horseback  from  his  home 
to  Emery's  a  distance  of  about  five  miles, 
where  the  negotiation  was  carried  on.  Talia- 
ferro in  his  answer  denies  the  binding  effect 
of  the  contract,  a  copy  of  which  is  exhibited 
with  the  bill  and  purports  to  have  been 
signed  by  the  parties  and  acknowledged  be- 
fore a  Justice.  He  avers  that  In  the  pre- 
liminary discussion  of  the  stipulations  of  the 
proposed  contract  it  developed  that  the  par- 
ties could  not  agree,  Emery  demanding  an 
even  exchange  of  properties,  while  respond- 
ent insisted  upon  $1,000  boot,  and  so  the 
trade  was  declared  off.  But  later  on  Emery 
plied  Taliaferro  with  whisky,  a  supply  of 
which  he  had  on  hand,  to  the  point  that  he 
became  intoxicated,  and  while  he  was  In 
that  condition,  and  unconscious  of  what  he 
was  doing,  procured  his  signature  and  ac- 
knowledgment of  the  paper.  The  answer 
gives  respondent's  view  of  the  disparity  In 
values  of  the  two  properties,  and  points  out 
certain  alleged  defects  of  title  to  the  mineral 
rights  in  the  Emery  property,  and  the  exist- 
ence of  a  lien  of  $300  thereon,  the  latter  of 
which  was  subsequently  discharged.  Re- 
spondent insists  that  in  the  circumstances  de- 
tailed a  court  of  equity  should  not  grant 
specific  performance. 

By  consent  of  parties  the  cause  was  re- 
ferred to  a  master  commissioner  to  ascertain 
and  report  the  facts,  returning  the  deposi- 
tions with  his  report.  The  commissioner's 
findings  were  adverse  to  Taliaferro,  espe- 
cially upon  the  controlling  questions  of  his 
intoxication  and  insistence  upon  the  provi- 
sion that  he  should  receive  $1,000  In  money 
by  way  of  owelty  of  exchange.  Whereupon 
the  circuit  court  passed  the  decree  under  re- 
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view»  oyerruUns  the  exceptions  and  confirm* 
Ing  the  commissioner'^  report,  and  setting 
aside  the  deed  from  Taliaferro  and  wife  to 
Wallace,  conveying  the  two  lots  in  Quantico, 
and  decreeing  specific  ];>erformance  of  the 
contract  of  exchange. 

[1]  Y^e  are  not  unmindful  of  the  weight  to 
which,  ordinarily,  a  commissioner's  report  is 
entitled  upon  findings  of  fact,  and  in  the  con- 
clusion we  have  reached  will  not  transgress 
that  rule,  as  correctly  understood  in  the  in- 
stant case.  Yet  we  are  of  opinion  that  the 
commissioner  and  court  have  erroneously 
applied  the  law  of  the  case  to  its  facts.  It 
is  true  that  in  some  inconclusive  particulars 
the  evidence  is  conflicting;  but  the  outstand- 
ing dominant  facts  and  circumstances  make 
out  a  case  of  imposition  and  unfairness 
which  should  not  recdve  the  sanction  of  a 
court  of  equity.  That  Taliaferro  was  an  in- 
ebriate is  not  denied;  .nor  is  it  controverted 
that  Emery  plied  him  with  whisky  pending 
negotiations  for  the  exchange  of  properties. 
The  divergence  of  opinion  among  witnesses 
is  only  in  degree  as  to  the  extent  of  his  in- 
toxication. It  appears  that,  while  Emery's 
messenger  had  gone  in  quest  of  Merchant, 
the  justice  who  redrafted  the  contract  of 
exchange  filed  with  the  bill  and  took  the  ac- 
knowledgment of  the  parties,  Taliaferro  lay 
on  the  counter  in  the  store  asleep  or  in  a 
stupor  for  three  hours,  and  was  aroused  by 
Emery  after  Merchant's  arrival  to  sign  and 
acknowledge  the  paper.  On  the  same  occa- 
sion, but  later,  he  signed  a  second  paper  of 
similar  import,  that  Emery  had  had  prepared 
by  an  attorney  at  Manassas,  which  was  wit- 
nessed by  Merchant.  Let  us  accept  Emery's 
version  of  what  occurred  on  the  arrival  of 
Merchant,  after  he  had  awakened  Taliaferro. 
He  testifies  that  he  said  to  him  (Taliaferro): 

''Ton  know  what  we  have  done;  don't  do 
nothing  unless  you  know  what  you  are  doing." 

Again  he  says,  on  cross-examination: 

"I  just  simply  waked  him  up  and  said,  'Mr. 
Taliaferro,  do  yon  know  you  done  some  busi- 
ness here ;'  and  he  said,  'By  Q ,  I  never  get 

too  drunk  to  do  business,'  and  we  walked  right 
into  the  dining  room,  and  I  handed  Mr.  Mer- 
chant the  contract  I  had  drawn  up,  and  he  said 
he  would  change  it  a  little,  and  asked  if  it  suit- 
ed Mr.  Taliaferro,  and  he  said  it  did.  When 
Mr.  Merchant  had  drawn  this  contract,  he 
asked  if  that  was  what  we  wanted,  and  he  said 
it  was  all  right" 

On  his  way  home  ^hat  evening,  Taliaferro 
attempted  to  ride  into  the  front  porch  to  a 
dwelling,  which  he  had  mistaken  for  a  gate, 
and  the  owner  took  the  horse  by  the  bit  and 
turned  him  into  the  road.  Mrs.  Taliaferro 
testified  that  ''he  was  very  much  under  the 
influence  of  liquor"  when  he  reached  home, 
CO  much  so  that  he  could  not  tell  her  any- 
thing about  his  trip.  She  says  with  respect 
to  the  deed  that  Emery  subsequently  brought 


'  to  their  home  for  execution,  when  she  learned 
that  he  could  not  give  a  clear  title  to  the 
property,  and'  had  got  her  husband  drunk 
and  made  him  sign  an  agreement  which  left 
out  the  $1,000  clause,  she  refused  to  execute 
the  deed  and  burnt  it  up.  With  respect  to 
this  $1,000,  the  commissioner  reports: 

•*  •  •  •  In  view  of  the  fact  that  no  men- 
tion is  made  of  the  sum  of  $1,000  daimed  by 
the  said  Taliaferro  in  his  answer,  and  there  is 
no  evidence,  other  than  the  statement  of  the 
said  Taliaferro,  that  any  such  sum  had  been 
agreed  to,  your  commissioner  is  of  opinion  that 
the  contract  should  prevail,  and  the  said  deeds 
should  be  passed  free  from  any  addition." 

This  finding  fails  to  recognize  the  signifi- 
cance of  a  letter  written  May  31,  1917,  to 
Taliaferro,  by  Emery's  counsel,  at  his  re- 
quest. The  writer,  after  reciting  the  fact 
that  Emery  and  wife  had  executed  a  deed 
conveying  the  92  acres  tc  Taliaferro,  says: 

"This  deed  Is  now  ready  for  delivery,  and  Mr. 
Emery  is  in  position  to  comply  with  the  re- 
mainder  of  hU  oonaideration  in  the  exdiange  of 
these  properties,  and  requests  that  you  make 
a  deed  conveying  to  him  the  property  yon  agreed 
to  convey  him.  •  •  •  Kindly  let  me  know 
the  day  and  place  where  we  can  meet  to  ex- 
change properties  by  delivery  of  deeds  and 
pwymeni  of  the  money,**    (Italics  supplied.) 

In  the  absence  of  explanatiout  and  the 
record  affords  none,  this  must  be  construed 
as  an  admission  that,  in  addition  to  the  92- 
acre  tract,  there  was  a  money  consideration 
to  be  paid  under  the  contract  of  exchange. 
That  contention  had  been  Insisted  on  by 
Taliaferro  throughout  the  case,  and  must  not 
be  ignored  In  considering  his  supposed  rati- 
fication, when  sober,  of  the  contract  of  ex- 
change signed  by  him  while  drunk. 

[2]  The  law  applicable  to  cases  of  this  sort 
Is  concisely  stated. by  Mr.  Minor  in  his  In- 
stitutes. After  giving  the  ancient  rule,  he 
says: 

"But  for  more  than  a  century  this  rigoroas 
doctrine  has  been  much  relaxed,  and  it  is 
agreed  that  drunkenness  invalidates  or  renders 
voidable  aU  contracts  and  transactions  where 
(1)  the  drunkenness  was  brought  about  by  the 
opposite  party ;  (2)  a  fraudulent  advantage  was 
taken  of  it;  (8)  it  deprived  the  party  of  his 
reason,  and  of  an  agreeing  mind.  *  *  *  The 
mere  fact  that  one  is  drunk  when  he  enters 
into  a  contract  is  no  ground  for  jsetting  it  aside, 
at  least  in  equity,  unless  under  one  or  the  other 
of  the  circumstances  above  stated ;  but,  when  a 
person's  habitual  addiction  to  intoxication  rai- 
ders him  extremely  subject  to  imposition,  sach 
habits,  tiiough  not  carried  to  an  excess  consti- 
tuting absolute  incapacity,  lay  a  ground  for 
strict  examination  whether  any  instrument  ex- 
ecuted by  him  does  not  in  itself,  or  in  the  at- 
tendant circumstances,  contain  evidence  that 
advantage  was  taken  of  those  habits.**  2  lie- 
nor's Inst  (4th  Ed.)  644. 

And  ^e  author  further  declares  that,  when 
the  drunkennesa  is  brought  about  by  thp 
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party  obtaining  the  contract,  the  act  Is  so 
flagrant  a  badge  of  fraud  that  it  always  ren- 
tiers the  contract  voidable,  both  at  law  and  in 
equity,  and  that  when  a  fraudulent  advan- 
tage is  taken  of  the  drunkenness,  this,  too, 
IS  so  direct  a  ttsMd  as  always  to  render  the 
transaction  voidable  in  all  courts.  This 
rule  is  well  settled.  1  Elliott  on  Contracts, 
I  440,  and  cases  cited  in  note;  Miller  v. 
eterringer,  66  W.  Va.  169,  66  S.  R  228,  26 
U  R.  A.  (N.  S.)  596. 

For  these  reasons,  we  are  of  opinion  to 
reverse  the  decree  of  the  circuit  court,  and 
enter  an  order  here  dismissing  the  bill,  with 
costs. 

Reversed. 

(124  Va.  842) 

NEAL  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1919.) 

1,  Intoxicating  Liquobs  ^==»224-^biminal 

PBOSECUTION— CONSTBUOTION    OP    STATTJTB— 
PB£SUHPTI0N. 

Prohibition  Act,  {  65,  making  evidence  of 
possession  of  specified  liquor  in  specified  amount 
"prima  facie  evidence*'  of  possession  for  the  pur- 
pose of  sale  is  simply  a  rule  of  evidence,  and, 
like  other  presumptions,  may  be  rebutted. 

2w  Intoxicating  I^iquobs  <©=>224— Cbiminal 
Pbosegtttion—Evidence  to  Rebut  Pbe- 
bumption.  • 

In  prosecution  for  violating  the  Prohibition 
Act,  defendant's  evidence  held  to  rebut  pre- 
sumption, under  section  65,  that  the  liquor 
found  in  his  possession  was  for  purpose  of  sale. 

3.  Intoxicating  Liquobs  <S==»224— Cbiminal 

PBOSECUTION— BUBDEN  OF  PBOOF. 

In  prosecution  for  violation  of  Prohibition 
Act,  where  state  merely  established  prima  facie 
case  by  proof  of  liquor  in  defendant's  posses- 
sion, raising  presumption  of  guilt,  under  sec- 
tion 65,  defendant's  evidence,  tending  to  show 
that  such  liquor  was  not  for  purpose  of  sale, 
threw  burden  of  proof  upon  state  to  establish 
defendant's  guilt  beyond  reasonable  doubt. 

4.  Cbiminal  Law  ^=»823(9)— Inbtbuction— 
cobbection. 

In  prosecution  for  violation  of  Prohibi- 
tion Act,  where  state's  evidence  merely  estab- 
lished prima  facie  case,  under  section  65,  rais- 
ing presumption  that  specified  liquor  in  speci- 
fic^ amounts  found  in  defendant's  possession  is 
for  purpose  of  sale,  instruction  placing  entire 
burden  upon  defendant  to  show  his  innocence, 
where  the  presumption  under  such  statute  was 
overcome  by  defendant's  testimony,  was  not 
cured  by  a  subsequent  instruction  to  acquit  de- 
fendant if  state  failed  to  prove  him  guilty  be- 
yond reasonable  doubt. 

5.  Witnesses  ^=:»382  —  Ihpeaohiient  —  Evi- 
dence. 

In  prosecution  for  violation  of  prohibition 
act  impeaching  testimony  of  defendant's  state- 
ment that  he  had  given  away  some  of  the  liquor 


found  on  his  premises,  where  such  alleged  state- 
ment was  not  shown  to  have  been  made  by 
defendant  when  examined  as  a  witness  in  his 
own  behalf,  was  not  admissible  under  Co<le 
1904,  §  3901. 

Error  to  Circuit  Court,  Lunenburg  County. 

Charlie  Neal  was  convicted  of  violating  the 
Prohibition  Act,  and  he  brings  error.  Re- 
versed and  remanded. 

Geo.  B.  Allen,  of  Victoria,  for  plaintiff  in 
error. 

Attorney  General  Jno.  R.  Saunders,  for  the 
Commonwealth. 

WHITTLB,  P.  Neal  was  indicted  under 
the  Prohibition  Act  (Acts  1916,  p.  215),  and 
brings  error  to  a  Judgment  upon  the  verdict 
of  a  Jury  finding  him  guilty,  and  fixing  his 
punishment  at  one  month's  confinement  in 
Jail  and  a  fine  of  $50. 

The  indictment  followed  the  form  jpre- 
scribed  by  section  7  of  the  act,  and  charged 
the  accused  with  being  guilty  of  all  the  of- 
fenses enumerated  therein.  In  point  of  fact 
he  was  prosecuted  under  section  65,  the  per- 
tinent part  of  which  is  as  follows: 

**The  possession  by  any  person  •  •  •  in 
his  Lrcme  of  more  than  one  gallon  of  distilled 
liquot\  one  gallon  of  wine  or  three  gallons  of 
beer,  or  other  malt  liquor,  at  any  one  time, 
shall,  in  any  proceeding  •  •  •  under  this 
act,  be  prima  facie  evidence  that  such  person 
possesses  such  distilled  liquors,  wine  and  malt 
liquor  for  the  purpose  of  sale." 

To  sustain  the  prosecution,  the  common- 
wealth proved  that  about  two  gallons  of 
wine  and  eight  or  ten  gallons  of  liquid  in  a 
state  of  fermentation  were  found  jLn  the 
dwelling  of  accused,  but  whether  the  latter 
was  intoxicating  or  not  was  not  shown. 
There  was  also  discovered  in  a  comcrib  near 
the  dwelling  a  barrel  containing  about  fif- 
teen gallons  of  some  kind  of  "beverage  or 
liquid,"  which  appeared  to  be  made  out  of 
meal  and  cane  Juice,  and  an  analysis  of 
which  showed  that  it  contained  2.14  per  cent 
alcohoL 

In  the  case  of  Pine  &  Scott  v.  Common- 
wealth, 121  Va.  812,  93  S.  S.  652,  this  court 
decided  that  the  Prohibition  Act  does  not  in- 
terdict the  possession  in  a  home  for  private 
use  of  distilled  liquor,  wine,  beer,  or  other 
malt  liquor,  the  possession  of  which  was 
lawfully  acquired,  but  merely  declares  that 
the  possession  of  more  than  the  specified 
quantity  shall  be  prima  facie  evidence  of  a 
"purpose  of  sale." 

[1]  This  presumption  is  simply  a  rule  of 
evidence,  and,  Uke  other  presumptions,  may 
be  ;rebutted.  No  evidence  was  adduced  to 
prove  that  the  accused  had  ever  sold  or  un- 
lawfully disposed  of  any  of  the  articles 
found  on  his  premises,  or  that  he  made  or 
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had  them  In  possession  for  an  unlawful  pur- 
pose. The  commonwealth  proved  the  pos- 
session, and  rested  Its  case  wholly  upon  the 
statutory  provision  that  such  possession 
constituted  prima  facie  evidence  of  a  "pur- 
pose of  sale.'*  In  rebuttal  the  accused  ad- 
duced evidence  to  the  effect  that  the  wine 
was  made  by  his  wife  for  his  sick  mother 
from  canned  berries,  with  California  beer 
beans  added  to  cause  fermentation. 

The  other  liquid  found  in  the  dwelling  was 
not  a  beverage  in  any  sense,  but  slop  water 
left  over  from  rinsing  a  molasses  barrel. 
The  liquid  found  in  the  crib  was  vinegar 
made  from  cane  juice  and  intended  for  his 
own  use. 

[2]  Certainly  this  evidence,  If  true,  repels 
the  prima  facie  presumption  of  guilt  arising 
from  the  unexplained  possession  of  the  wine 
and  vinegar. 

In  this  condition  of  the  evidence  the  court, 
over  the  objection  of  the  accused,  gave  In- 
structions 2,  3,  and  5,  as  follows: 

Xo.  2.  "The  court  •  ♦  ♦  instructs  the 
jury  that,  where  there  is  found  in  the  posses- 
sion of  any  person  ardent  spirits  exceeding  the 
amount  allowed  hy  law,  the  presumption  is  that 
such  ardent  spirits  are  being  kept  for  unlawful 
purposes,  as  prescribed  by  the  Prohibition  Act, 
and  throws  upon  the  accused  the  burden  of  prov- 
ing by  a  preponderance  of  the  evidence  that 
such  ardent  spirits  were  kept  for  legitimate 
purposes.    ♦    *    ♦ " 

No.  3.  "The  court  further  instructs  the  jury 
that  it  is  unlawful  for  any  person  to  have  in 
his  possession  or  in  his  home  more  than  one 
gallon  of  distilled  liquor,  one  gallon  of  wine, 
or  three  gallons  of  beer  or  other  malt  liquors, 
and  that,  so  far  as  this  case  is  concerned,  the 
possession  of  more  than  one  gallon  of  the  bever- 
age charged  in  this  indictment  is  a  presumed 
violation  of  the  law,  and  throws  upon  the  ac- 
cused the  burden  of  proving  by  a  preponder- 
ance of  the  evidence  that  such  liquor  or  ardent 
spiiits  is  not  kept  for  the  purpose  of  sale." 

No.  5.  "The  court  further  instructs  the  jury 
that  if  they  shall  believe  from  the  evidence  that 
Charlie  Neal  had  in  liis  possession  more  than 
one  gallon  of  the  beverage  which  he  had  made 
or  manufactured,  which  contained  more  than 
one-half  of  one  per  cent,  of  alcohol,  that  he  is 
presumed   guilty  under  this  indictment.' 


»» 


In  the  case  of  Pine  &  Scott  v.  Common- 
wealth, supra,  it  was  held,  that  the  provi- 
sion in  the  Prohibition  Act  that  possession 
of  more  than  the  specified  quantity  of  ardent 
spirits  "shall  be  prima  facie  evidence  of  a 
purpose  of  sale,  merely  establishes  a  rule  of 
evidence.  *  ♦  ♦  The  presumption  is  mere- 
ly prima  facie  and  may  be  rebutted." 

When  the  commonwealth  has  proved  the 
possession  of  more  than  the  specified  quan- 
tity of  ardent  spirits,  etc.,  and  there  is  no 
rebuttal  evidence  of  that  fact,  and  none, that 
It  was  lawfully  acquired,  and  was  In  the 
possession  of  the  accused  in  his  home  for 
private  use  and  not  for  sale,  the  prima  facie 
presumption  prescribed  by  the  Prohibition 


Act,  that  it  was  kept  for  the  purpose  of  sale, 
would  generally  be  sufficient  to  warrant  a 
conviction.  We  say  generally,  because  it  is 
possible  to  conceive  a  situation  In  which  the 
commonwealth's  own  evidence  of  possession 
might  be  such  as  to  repel  the  presumption 
that  it  was  unlawful.  As  in  negligence  cases, 
it  sometimes  happens  that  plaintiff's  evi- 
dence develops  such  a  case  of  contributoi^ 
negligence  as  would  bar  a  recovery. 

[3]  In  the  present  case,  as  observed,  the 
evidence  on  behalf  of  the  accused  tends  to 
show  the  lawful  acquisition  and  possession 
of  the  beverages  In  question;  and  the  jury 
was  confronted  by  a  prima  facie  presump- 
tion that  the  decoction  was  in  the  posses- 
sion of  the  accused  for  the  purpose  of  sale, 
on  the  one  hand,  and  by  the  presumption  of 
innocence  fortified  by  rebuttal  evidence  on 
the  other.  In  such  case,  the  burden  of  proof 
to  establish  the  guilt  of  the  accused  beyond 
a  reasonable  doubt  rested  on  the  common- 
wealth, and  constituted  a  continuing  burden, 
which  inheres  in  every  stage  of  the  prosecu- 
tion. 

It  must  follow  from  the  foregoing  postu- 
late that  any  instruction  which,  in  the  final 
result,  relieves  the  commonwealth  of  that 
burden  and  casts  It  upon  the  accused.  Is  er- 
roneous. 

This  principle  is  recognized  and  illustrated 
in  Litton's  Case,  101  Va.  833,  849,  44  S.  B. 
923,  927,  where  the  court  sustained  the  fol- 
lowing instruction: 

**The  court  instructs  the  jury  that  when  the 
commonwealth  has  proven  that  the  accused  has 
committed  a  homicide,  and  it  does  not  appear 
from  the  circumstances  given  in  evidence  by  the 
commonwealth  that  the  killing  was  of  a  lower 
degree  than  murder  in  the  second  degree  or  in 
self-defense,  then  it  is  a  prima  facie  murder  in 
the  second  degree,  and  the  burden  is  cast  upon 
the  accused  to  prove  that  it  was  below  murder 
in  the  second  degree  or  in  self-defense;  and, 
if  the  commonwealth  seeks  to  elevate  the  of- 
fense to  murder  in  the  first  degree,  the  burden  is 
upon  it  to  do  so.  Yet  when  the  evidence  is  all 
in,  then,  if  tlie  evidence  both  for  the  common- 
wealth and  the  accused  leave  a  reasonable  doubt 
as  to  the  guilt  of  the  accused,  the  jury  must 
find  the  prisoner  not  guilty." 

So.  in  Potts'  Case,  113  Va.  732,  73  S.  E. 
470,  it  was  held: 

"A  person  charged  with  the  commission  of  a 
crime  is  presumed  to  be  innocent,  and  that  pre- 
sumption follows  him  throughout  every  stage 
of  the  prosecution.  Moreover,  the  plea  of  not 
guilty  denies  every  essential  allegation  of  the 
indictment,  and  lays  upon  the  prosecution  the 
burden  of  proving  the  guilt  of  the  defendant  be- 
yond a  reasonable  doubt.  There  is  no  shifting 
of  this  burden  of  proof.  It  remains  upon  the 
state  throughout  the  trial.  The  evidence  may 
shift  from  one  side  to  the  other,  and  the  state 
may  establish  such  a  state  of  facts  as  must  re- 
sult in  a  conviction,  unless  the  presumption 
they  raise  be  met  by  evidence;  but  when  the 
evidence  is  all  in,  if,  upon  a  consideration  of  it 
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as  a  whole,  the  jury  entertain  a  reasonable 
doubt  as  to  the  guilt  of  the  accused,  they  must 
find  him  not  guilty,  as  the  state  has  not  sustain- 
ed the  burden  of  establishing  his  guilt  beyond  a 
reasonable  doubt.  The  accused  is  not  required 
to  prove  his  innocence.  The  rule  that  the  bur- 
den of  proof  is  upon  the  commonwealth  is  not 
affected  by  the  modification  that  in  cases  of 
homicide,  where  the  defense  of  self-defense  is 
interposed,  it  is  incumbent  upon  the  defendant 
to  set  it  up  by  affirmative  proof,  unless  the  fact 
appears  from  the  commonwealth's  own  evi- 
dence." 

In  the  case  of  State  v.  Wilkerson,  164  N. 
C.  431.  at  page  485,  79  S.  E.  888,  at  page 
SOO.  In  a  similar  prosecution  under  the  Pro- 
hibition Act  of  that  state  (tlie  language  of 
which  in  the  matter  here  involved  is  prac- 
tically identical  with  that  of  our  own  stat- 
ute), the  court  says: 

"The  jury  were  instructed  that  the  fact  of 
his  [accused]  having  in  his  possession  more  than  ' 
one  gallon  of  the  liquor  made  out  a  prima  facie 
case  against  the  defendant.  If  the  court  had 
stopped  here,  and  not  qualified  this  instruction, 
it  would  have  been  correct;  but  it  did  not  do 
so,  but  went  beyond  the  terms  of  the  statute 
and  the  law  when  it  further  charged  that  it  then 
w^as  the  duty  of  the  defendant  'to  go  forward 
and  satisfy  the  jury,  by  the  greater  weight  of 
the  evidence,  that  he  did  not  have  the  liquor  in 
his  possession  for  the  purpose  of  sale.'  In  this 
further  Instruction  we  think  there  was  error." 

The  court  then  proceeds  to  show  that  it 
was  the  province  of  the  jury  to  consider  the 
case  in  the  light  of  all  the  evidence,  giving 
weight  to  the  prima  facie  presumption  on 
the  one  side,  the  presumption  of  innocence 
on  the  other,  and  all  the  evidence  adduced. 
This  case  was  approved  and  followed  In 
State  V.  Russell,  164  N.  C.  482,  80  S.  E.  66, 
where  It  was  held: 

"Where  the  statute  makes  the  possession  by 
one  person  of  a  certain  quantity  of  spirituous 
liquor  prima  facie  evidence  of  an  unlawful  in- 
tent to  sell,  the  burden  of  the  issue  remains  on 
the  state  to  show  the  guilt,  as  charged  in  the 
indictment,  beyond  a  reasonable  doubt;  and 
when  the  prima  facie  case  has  been  established, 
under  the  provision  of  the  statute,'  it  does  not 
forestall  the  verdict,  for  it  only  means  that  as 
evidence  it  is.  sufficient  to  establish  the  ulti- 
mate fact  of  guilt,  and  the  jury  may  convict  if 
they  find  that  it  is  not  explained  or  rebutted. 
The  presumption  of  innocence  is  still  with  the 
prisoner,  and  the  burden  continues  to  rest  upon 
the  state  to  show  guilt  beyond  k  reasonable 
doubt." 

Upon  request  of  the  accused,  the  court  in- 
structed the  jury — 

"that  although  they  may  believe  from  the  evi- 
dence in  this  case  that  there  was  found  in  the 
home  of  the  defendant  beverages  analyzing  a  per 
cent,  of  alcohol  in  excess  of  that  allowed  by 
law  in  quantities  in  excess  of  those  allowed  by 
law,  yet  if  they  shall  further  believe  from  the 
evidence  that  such  beverages  were  not  made  or 


kept  for  purposes  of  sale  they  should  find  the 
defendant  not  guilty.  The  court  further  in- 
structs the  jury  that  if  they  have  any  reasonable 
doubt  as  to  whether  the  said  beverages  were 
made  or  kept  for  sale,  they  should  find  the  de- 
fendant not  guilty." 

[4]  It  is  contended  on  behalf  of  the  com- 
monwealth that,  in  view  of  this  instruction, 
the  accused  could  not  have  been  prejudiced 
hy  instructions  2,  3,  and  5,  granted  on  its 
behalf.  An  answer  to  that  contention  is 
found  in  State  v.  Wilkerson,  supra,  164  N.  C. 
at  page  441,  79  S.  E.  at  page  892,  where  it 
is  said: 

"It  will  be  observed  that  in  our  case  the 
court  placed  the  entire  burden  upon  the  defend- 
ant to  show  his  innocence,  for  the  instruction 
to  which  exception  was  taken  is  that  the  statute 
requires  him  to  satisfy  the  jury  by  the  greater 
weight  of  the  evidence  that  in  fact  he  did  not 
have  the  liquor  in  his  possession  for  the  purpose 
of  sale,  whereas,  according  to  all  the  authorities, 
and  especially  in  Barrett's  Case  [138  N.  C. 
030,  50  S.  E.  506,  1  L.  R.  A.  (N.  S.)  626],  the 
burden  is  on  the  state  throughout  the  trial. 

"The  defendant  profited  little  or  nothing  by 
the  subsequent  charge  that,  if  the  jury  had  a 
reasonable  doubt  about  the  facts  recited  by  the 
court,  being  those  which  the  defendant  must 
prove  by  the  greater  weight  of  the  evidence, 
they  should  acquit.  This,  to  say  the  least  of  it, 
was  very  confusing,  if  not  contradictory.  What 
advantage  did  he  gain  by  the  charge  as  to  rea- 
sonable doubt,  after  the  jury  had  been  told" 
that  there  was  a  presumption  against  him,  and 
he  must  'satisfy  them  by  the  greater  weight  of 
evidence'  of  his  innocence.  It  deprived  him  of 
the  presumption  of  innocence,  and  practically 
eliminated  the  benefit  of  the  doctrine  as  to  rea- 
sonable doubt  by  so  weakening  it  that  it  amount- 
ed to  nothing;  and  all  this  was  done  under 
a  statute  (act  of  1913)  which  merely  estab- 
lishes a  prima  facie  case  for  the  state,  sufficient, 
it  is  true,  to  carry  the  case  to  the  jury,  with  the 
right  to  convict,  but  leaving  in  full  force  the 
doctrine  of  reasonable  doubt,  and  also  the  pre- 
sumption of  innocence;  for  a  man,  even  under 
our  present  laws,  may  have  more  than  a  gallon 
of  liquor  in  his  possession  for  a  perfectly  lawful 
and  innocent  purpose.  It  is  not  the  possession 
that  is  unlawful,  but  the  forbidden  purpose  for 
which  it  is  held." 

In  People  v.  Cannon,  139  N.  Y.  32,  34  N.  E. 
759,  36  Am.  St.  Rep.  668,  there  is  an  in- 
structive discussion  of  the  effect  and  limita- 
tions upon  the  prima  fade  presumption  rule 
in  cases  like  the  one  in  judgment.  It  is 
said: 

"  •  •  •  The  accused  must  have  in  each 
case  a  fair  opportunity  to  make  his  defense, 
and  to  submit  the  whole  case  to  the  jury,  to  be 
decided  by  it  after  it  has  weighed  all  the  evi- 
dence, and  given  such  weight  to  the  presump- 
tion as  to  it  shall  seem  proper.  A  provision  of 
this  kind  does  not  take  away  or  impair  the 
right  of  trial  by  jury.  It  does  not  in  reality 
and  finally  change  the  burden  of  proof.  The 
people  must  at  all  times  sustain  the  burden  of 
proving  the  guilt  of  the  accused  beyond  a  rea- 
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sonable  doubt.  It,  in  substance,  enaets  that, 
certain  facts  being  proved,  the  jury  may  re- 
gard them,  if  believed,  as  sufficient  to  convict, 
in  the  absence  of  explanation  or  contradiction. 
Even  in  that  case,  the  court  could  not  legally 
direct  a  conviction.  It  cannot  do  so  in  any 
criminal  case.  That  is  solely  for  the  jury,  and 
it  could  have  the  right,  after  a  survey  of  the 
whole  case,  to  refuse  to  convict  unless  satisfied 
beyond  a  reasonable  doubt  of  the  guilt  of  the 
accused,  even  though  the  statutory  prima  facie 
evidence  were  uncontradicted.  The  case  of 
Commonwealth  v.  Williams,  6  Gray  [Mass.]  1, 
supports  this  view." 

[6]  With  respect  to  the  exception  to  the  ad- 
missibility of  the  testimon'y  of  the  witness 
H.  T.  Faison,  attributing  to  the  accused  the 
statement  that  he  had  given  away  some  of 
the  beverages  found  on  his  premises:  Ac- 
cused denied  having  made  such  statement, 
and  the  purpose  of  the  testimony  was  to  im- 
peach his  credibility.  The  materiality  of  the 
evidence  was  not  made  to  appear ;  but,  how- 
ever that  may  be,  the  statement  w^as  not 
shown  to  have  been  made  by  the  accused 
''when  examined  as  a  witness  in  his  own  be- 
half," and  therefore  was  not  admissible. 
Codfe,  S  3901. 

For  the  error  of  the  court  in  giving  in- 
structions 2,  3,  and  5,  and  for  the  admission 
of  the  evidence  excepted  to,  the  judgment 
will  be  reversed,  the  verdict  set  aside,  and 
'  the  case  remanded  for  a  new  trial. 

Reversed. 


BYRD  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1919.) 

1.  Disorderly  Conduct  <®=»1— Abusing  Fb- 
M^vLE  Relations— Presence  of  Thibd  Psb- 

SON. 

The  offense  denounced  by  Code  Supp.  1910, 
{  37S0a,  is  complete  whenever  insulting  lan- 
guage is  spoken  to  or  about  another,  or  about 
his  female  relations,  in  his  presence  and  under 
circumstances  reasonably  calculated  to  provoke 
a  breach  of  the  peace,  regardless  of  presence  or 
absence  of  third  person. 

2.  Statutes    ^=»211— Construction— Refer- 
ence TO  Title. 

The  title  of  an  act  properly  may  be  referred 
to  in  determining  its  meaning. 

3.  Criminal  Law  «=5>218(5)--SLANDERr-SuF- 
ficiency  of  Warrant. 

<  Warrant  charging,  as  amended,  that  de- 
fendant unlawfully  slandered  and  abused  an- 
other's wife  by  using  vulgar  and  obscene  lan- 
guage "to  and  about*'  her  in  the  presence  of  her 
husband,  etc.,  held  sufficient  to  charge  substan- 
tially that  defendant  had  used  abusive  language 
about  the  wife  in  the  presence  of  her  husband 
under  circumstances  reasonably  calculated  to 
provoke  a  breach  of  the  peace. 


4.  DiSOBDSRLT       CoifDUCT       ^l— tTNLAWriL 

Abuse  of  Wife  op  Another— Truth  as 

Defense. 

Evidence  that  the  offensive  words  spoken 
were  true  is  not  admissible  in  bar  of  a  prosecu- 
tion for  a  violation  of  Code  Supp.  1910,  |  37808, 
for  having  unlawfully  slandered  and  abused  an- 
other's wife  in  the  presence  of  her  husband  un- 
der circumstances  reasonably  calculated  to  pro- 
duce a  breach  of  the  peace,  but  was  admissible 
in  mitigation  of  punishment. 

5.  Criminal  Law  ^=»695(2)— General  Ob- 
jection TO  Evidence— Admissibilitt  for 
Some  Purposes. 

Where  evidence  was  admissible  for  some^ 
though  not  all,  purposes,  general  objection  to 
it  should  have  been  overruled. 

6.  Criminal  Law  ^=>1170(5)  —  Prejudicial 
Error—Exclusion  of  Bvidencs. 

Where  defendant  was  fined  in  a  materially 
larger  amount  than  the  minimum  fixed  by  C<Kie 
Supp.  1910,  §  3780a,  for  having  unlawfully  slan- 
dered and  abused  another's  wife  in  her  has- 
band*s  presence,  error  in  excluding  in  mitigation 
of  punishment  evidence  of  truth  of  defamatory 
words  was  not  harmless. 

7.  Criminal  Law  «=»935(2)  —  New  Trial- 
Venue— Failure  of  Proof. 

Commonwealth  was  bound  to  establish  venue 
in  prosecution  for  having  unlawfully  slandered 
and  abused  another's  wife  in  presence  of  her 
husband,  in  view  of  Code  Supp.  1910,  {  3780a, 
and,  regardless  of  instructions,  if  there  was  no 
proof  at  all  as  to  where  offense  was  committed, 
verdict  of  guilty  should  have  been  set  aside,  and 
new  trial  awarded,  particularly  where  defend- 
ant raised  point  of  venue,  and  relied  on  it  be- 
fore case  went  to  jury. 

8.  Criminal  Law  <S=5>1144(6,  14)— Appeal- 
Presumptions— Favoring  CoxTRT  Below— 
Instructions— Evidence. 

In  absence  of  bill  of  exceptions  showing  all 
instructions  given  or  all  evidence  introduced. 
Supreme  Court  will  presume  that  rejected  in- 
struction was  covered  by  some  other  one  given, 
and  that  there  was  evidence  not  certified  as  part 
of  record  which  showed  offense  was  committed 
within  jurisdiction  of  trial  court. 

9.  Criminal  Law  «8=>1121(4),  1122(1)— Bill 
of  Exceptions— Construction. 

Where*  trial  court,  to  bill  of  exceptions,  cer- 
tified that  following  evidence  was  introduced  by 
commonwealth  to  maintain  issue,  and  then  spt 
out  evidence,,  which,  in  light  of  other  bills,  could 
not  have  been  intended  as  anything  but  a  cer- 
tificate of  all  evidence,  and  such  matter  was  fol- 
lowed by  statement  that  court  instructed  as  fol- 
lows, setting  out  a  single  instruction  purport- 
ing to  apply  to  evidence  as  whole,  bill  of  excep- 
tions must  be  taken  as  embracing  all  evidence 
and  all  instructions. 

Error  to  Corporation  Court  of  Hopewell. 

R.  J.  Byrd  was  convicted  of  unlawfully 
slandering  and  abusing  another's  wife  by 
using  vulgar  and  obscene  language  to  and 
about  ber  in  the  presence  of  sueli  other,  and 
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he  brings  error.     Judgment  reversed,   and 
cause  remanded  for  new  triaL 

W.  L.  Devany,  Jr.,  of  Hopewell,  for  plaiiv 
tlfl  in  error. 

Jno.  R.  Saunders,  Atty.  Gen.,  for  the  Com- 
monwealth. 

KELLY,  J.  This  is  a  prosecution  for  an 
alleged  violation  of  section  3780a  of  the 
Ck>de,  which  is  as  follows : 

"If  any  person  shall,  in  the  presence  or  hear- 
ing of  another,  curse  or  abuse  such  person,  or 
use  any  violently  abusive  language  to  such  per- 
son concernlug  himself  or  any  of  his  female  re- 
lations, under  circumstances  reasonably  calcu- 
lated to  provoke  a  breach  of  the  peace,  he  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction fined  in  any  sum  not  less  than  two  dol- 
lars and  fifty  cents  nor  more  than  five  hundred 
dollars,  in  the  discretion  of  the  justice  trying 
the  case."    Acts  1010,  p.  18. 

[1,  2]  It  is  necessary  in  the  outset  to  con- 
strue this  statute.  The  defendant  contends 
that,'  in  order  to  constitute  an  offense  there- 
under, the  insulting  words  must  be  used  in 
the  presence  of  some  third  person,  as  well 
as  in  the  presence  of  the  person  to  or  about 
whom  they  are  spoken.  The  statute  is  pos- 
sibly not  entirely  clear  in  this  respect,  and 
the  construction  contended  for  finds  support 
In  the  obvious  fact  that  as  a  rule  the  pres- 
ence of  third  persons  adds  aggravation  to 
direct  personal  insults.  To  adopt  this  view, 
however,  it  would  be  necessary  to  read  into 
the  statute  some  additional  expression  with 
which  to  connect  the  words  "such  person." 
Taking  the  language  as  a  whole,  and  con- 
sidering the  subject-matter  and  reason  of 
the  enactment,  we  are  of  opinion  that  the 
contrary  view,  advocated  by  the  common- 
wealth, is  correct.  In  other  words,  the  ex- 
pression, "such  person,"  refers  to  the  per- 
son "in  the  presence  or  hearing  of"  whom 
the  insult  is  ofCered;  and  the  offense  is 
complete  whenever  insulting  language  is 
spoken  to  or  about  another,  or  about  his 
female  relations,  in  his  presence  and  under 
circumstances  reasonably  calculated  to  pro- 
voke a  breach  of  the  peace,  regardless  of 
the  presence  or  absence  of  third  persons. 
The  title  of  the  act,  to  which  we  may  prop- 
erly refer  in  determining  its  meaning  (30 
Cyc.  1133 ;  C.  &  O.  Ry.  Co.  v.  Pew,  109  Va. 
288,  293,  64  S.  B.  35),  declares  its  purpose  to 
be  "to  punish  a  person  for  using  •  abusive 
language  to  another"  without  any  reference 
whatever  to  the  presence  of  third  persons. 
Similar  statutes  in  other  states  plainly  omit 
any  requirement  of  the  presence  of  others 
than  the  person  insulted  as  an  element  of 
the  offense.  See,  for  example,  Moore  v. 
State,  50  Ark.  26,  6  S.  W.  17;  Watkins  v. 
State  (Tex.  Cr.  App.)  44  S.  W.  507 ;  Dyer  v. 
State,  99  Ga.  20,  25  S.  E.  609,  59  Am.  St. 
Rep.  228. 

The  defendant,  R.  J.  Byrd,  was  tried  by  a 


justice  of  the  peace  in  the  city  of  Hope- 
well, and  fined  $25  upon  a  warrant  charg- 
ing that  in  said  city  he  "did  on  various 
times  in  June,  1918,  unlawfully  slander  and 
abuse  Mrs.  M.  J.  Connelly  by  using  vulgar 
and  obscene  language  to  and  about  her." 
On  appeal  to  the  corporation  court,  the  war- 
rant was  amended,  on  defendant's  motion, 
by  adding,  after  the  words  last  quoted,  the 
words,  "in  the  presence  of  her  husband,  un- 
der circumstances  reasonably  calculated  to 
produce  a  breach  of  the  peace."  In  a  jury 
trial  which  followed,  he  was  again  found 
guilty,  and  sentenced  to  pay  a  fine  of  $25. 
It  is  this  sentence  which  is  now  under  re- 
view. 

The  only  evidence  offered  to  sustain  the 
warrant  showed  that  Byrd  had  made  deroga- 
tory and  insulting  remarks  about  Mrs.  Con- 
nelly to  her  husband,  but  not  in  her  pres- 
ence. Whether  any  person,  except  Byrd  and 
Connelly,  was  present  does  not  appear. 

This  evidence  was  objected  to  on  the 
ground  that  it  did  not  tend  to  prove  the  of- 
fense charged  in  the  warrant,  which,  as  con- 
tended by  the  defendant,  was  the  use  of  in- 
sulting words  to  Mrs.  Connelly  in  the  pres- 
ence of  her  husband.  The  action  of  the 
court  in  overruling  this  objection  is  the 
subject  of  the  first  assignment  of  error. 

[3J  The  court  was  right.  The  only  objec- 
tion made  to  the  form  of  the  warrant  was 
met  by  the  amendment  already  indicated. 
As  thus  amended,  while  it  was  imperfectly 
phrased,  the  warrant  was  sufficient,  in  sub* 
stance,  to  charge  that  the  defendant  had 
used  abusive  language  about  Mrs.  Connelly 
in  the  presence  of  her  husband  under  cir- 
cumstances reasonably  calculated  to  provoke 
a  breach  of  the  peace. 

It  was  further  urged,  upon  the  hearing  in 
this  court,  that  the  evidence  was  inadmissi- 
ble, even  if  it  did  tend  to  prove  the  charge 
in  the  warrant  as  amended,  because  no 
third  person  was  shown  to  have  been  present. 
This  argument  is  disposed  of  by  the  con- 
struction which  we  have  placed  upon  the 
statute. 

During  the  course  of  the  trial,  the  defend- 
ant offered  to  prove  that  the  offensive  words 
spoken  by  him  to  Connelly  about  the  latter's 
wife  were  true.  The  court,  upon  the  com- 
monwealth's objection,  refused  to  admit  this 
evidence,  and  its  action  in  that  regard  is  as- 
signed as  error. 

[4,  6]  Counsel  for  defendant  concedes,  and 
it  is  clear  upon  reason  and  authority,  that 
the  evidence  was  not  admissible  in  bar  of 
the  prosecution  (Dyer  v.  State,  supra;  8 
R.  C.  L.  p.  286,  §  307) ;  but  the  contention 
here  is  that  the  defendant  ought  to*  have 
been  allowed  to  prove  the  truth  of  the  de- 
famatory words  in  mitigation  of  the  punish- 
ment. For  this  latter  purpose  the  evidence 
was  proper,  and  should  have  been  admitted. 
The  objection  seems  to  have  been  general 
in  its  form,  and  as  the  evidence  was  admis- 
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sible  for  some,  even  though  not  for  all  pur- 
poses, the  objection  ought  to  have  been  over- 
ruled. Washington  R.  Co.  v.  Trlmyer,  110 
Va.  856,  860,  67  S.  E.  531. 

[6]  We  do  not  understand  that  the  com- 
monwealth controverts  the  admissibility  of 
the,  evidence  In  question  for  the  purpose  in- 
dicated. Its  contention  is  that,  as  the  fine 
was  comparatively  small,  the  error  should 
not  be  regarded  as  prejudicial.  The  amount 
of  the  fine  is  materially  larger  than  the  min- 
imum fixed  by  the  statute,  and  we  cannot 
say  that  the  error  was  harmless.  It  Is  prob- 
ably true  that  in  many  cases,  as  in  this  par- 
ticular case,  the  Insulting  words  spoken  to 
or  in  the  presence  of  another  about  his  fe- 
male relations  may  be  of  such  a  character 
as  that  their  truth  would  not  be  accorded 
very  much,  If  any,  weight  in  mitigation  of 
the  offense;  but,  by  analogy  to  the  rule  in 
dvil  actions  for  defamation  (CJode,  i  3375, 
and  cases  cited),  and  in  accordance  with 
what  we  regard  a  safe  and  proper  general 
practice,  such  evidence,  when  offered,  should 
be  received  for  what  it  is  worth  as  an  aid 
in  fixing  the  punishment. 

The  only  remaining  assignments  of  error 
requiring  any  particular  discussion  may  be 
dealt  with  jointly.  They  relate  to :  (1)  The 
refusal  of  the  court  to  instruct  the  jury  that 
the  commonwealth  had  to  prove  that  the  al- 
leged offense  was  committed  within  the  local 
Jurisdiction  of  the  court ;  and  (2)  the  denial 
of  the  motion  for  a  new  trial  because  of  a 
total  failure  of  proof  on  that  point. 

[7]  It  will  be  conceded  that  the  common- 
wealth was  bound  to  establish  the  venue, 
and  that,  regardless  of  instructions,  if  there 
was  no  proof  at  all  as  to  where  the  offense 
was  committed,  the  verdict  should  have  been 
set  aside  and  a  new  trial  awarded.  Fitch's 
Case,  92  Va.  824,  827,  24  S.  E.  272. 

The  failure  clearly  to  prove  venue  Is  usu* 
ally  due  to  inadvertence,  flowing  naturally 
from  the  familiarity  of  court,  counsel,  wit- 
nesses, and  jurors  with  the  locality  of  the 
crime;  and  appellate  courts  will  generally 
and  properly  lay  hold  of  and  accept  as  suf- 
ficient any  evidence  in  the  case,  direct  or 
otherwise,  from  which  the  fact  may  be  rea- 
sonably inferred.  In  this  case,  however, 
there  is  nothing  in  the  evidence  before  us 
upon  which  to  base  even  a  surmise  as  to 
where  the  insulting  words  were  spoken.  Nor 
is  there  any  reason  to  regard  the  question 
as  lacking  in  substantial  merit.  The  record 
discloses  that  the  defendant  raised  the  point 
and  seriously  relied  upon  it  before  the  X!ase 
went  to  the  jury. 

[8]  To  meet  this  situation,  it  is  contended 
on  behalf  of  the  commonwealth  that  there  is 
no  bill  of  exceptions  showing  all  the  instruc- 
tions given  or  all  of  the  evidence  introduced, 
and  that,  therefore,  this  court  must  presume 
that  the  rejected  Instruction  was  covered  by 
some  other  one  given  In  the  case,  and,  like- 


wise, that  there  was  evidence,  not  certified  as 
a  part  of  the  record,  which  showed  that  the 
offense  was  committed  within  the  jurisdic- 
tion of  the  court  If  the  assumption  on 
which  this  argument  is  based  were  correct, 
the  conclusion  contended  for  would  follow. 
McArter  v.  Grigsby,  84  Va.  159,  4  S.  E.  369; 
4  Min.  Inst.  (3d  Ed.)  1080;  Burks'  PI.  & 
Pr.,  p.  518,  {  289a ;  Teter  v.  Ins.  Co.,  74  W. 
Va.  344,  82  S.  E.  40. 

[9]  But  the  defendant's  seventh  bill  of  ex- 
ceptions manifestly  contains  the  whole  of 
the  evidence,  and  also  shows  that  the  one 
and  only  instruction  given  did  not  relate  to 
the  venue.  The  court  certifies  therein  that 
'*the  following  evidence  was  Introduced  by 
the  commonwealth  to  maintain  the  issuer" 
and  then  sets  out  evidence  which,  when  tak- 
en in  the  light  of  the  other  biUs,  could  not 
have  reasonably  been  Intended  by  the  court 
as  anything  but  a  certificate  of  all  the  evi- 
dence in  the  case.  This  is  followed,  in  the 
same  bill,  by  the  statement  that  '*the  court 
Instructed  the  jury  as  follows,"  setting  out  a 
single  instruction  which  plainly  purported  to 
apply  to  the  evidence  as  a  whole.  This  bill 
of  exceptions,  the  final  one  in  the  record,  ia 
purposeless  and  meaningless  except  in  one 
embracing  all  the  evidence  and  all  the  In- 
structions. 

In  principle  we  have  here  the  same  sit- 
uation, and  must  apply  the  same  rule  as  tliis 
court  applied  In  Manchester  Loan  Associa- 
tion V.  Porter,  106  Va.  528»  533,  56  S.  E.  337. 
338,  where  Judge  Buchanan  said: 

''It  is  quite  true,  as  argued,  that  the  bill 
should  state,  or  it  should  appear  by  clear  in- 
ference, that  the  evidence  wbidi  is  certified  is 
all  the  evidence;  otherwise  the  appellate  court 
will  not  know  upon  what  the  lower  court  based 
its  action,  and  its  judgment  on  the  evidence  will 
be  presumed  to  be  right.  McArter  v.  Grigsby, 
84  Va.  159,  4  S.  E.  369,  and  authorities  cited. 
When  a  court  certifies  that  the  evidence  intro- 
duced on  the  trial  was  as  follows,  and  sets  it 
forth  without  anything  in  the  record  to  show, 
as  in  this  case,  that  it  was  not  all  the  evidence, 
it  is  not  only  a  dear,  but  a  necessary,  inference 
that  it  was  all  the  evidence  introduced." 

It  follows  that  there  was  plain  and  vital 
error  in  denying  the  motion  for  a  new  trial. 

There  were  two  other  assignments  of  er- 
ror, but  they  were  not  sound,  resting  upon 
the  fallacious  theory  that  proof  of  insulting 
words  spoken  to  Connelly  about  his  wife, 
but  not  in  her  presence,  or  in  the  presence 
of  a  third  party,  did  not  constitute  any  of- 
fense either  as  charged  in  the  warrant  or 
as  chargeable  under  the  statute.  The  effect 
of  the  warrant  and  of  the  statute  in  this  re- 
gard has  already  been  sufficiently  discussed. 

For  the  errors  above  pointed  out,  the  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial,  to  be  had  not  in 
conflict  with,  the  views  herein  expressed. 

Reversed. 
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MOORE  T.  NORFOLK  &  W.  BY.  CO. 

(Snpieme  Court  of  Appeals  of  Virginia.    March 

13,  1919.) 

1.  Venub  ^=»32(1)— Objection  to  Jubisdio- 
TiON— Time  of  Making. 

Where  defendant  was  served  with  process 
according  to  Code  1904,  {{  3225,  3227,  and  per- 
mitted the  action  to  go  to  judgment  by  defaiilt, 
a  subsequent  objection  to  venue  of  the  action 
came  in  the  wrong  form  and  too  late,  since  sec- 
tion 3260  expressly  provides  that  such  objection 
must  be  taken  by  plea  in  abatement. 

2,  Venue  <&=>21,  32(1)— Jubisdiotion— Stat- 
tTTE— Waivee. 

Code  1904,  §{  3214,  3215,  providing  actions 
may  be  brought  in  any  county  or  corporation 
wherein  the  cause  of  action  arose,  where  defend- 
ants reside,  or  where  defendant  corporation's 
principal  ofBcer  or  oflScers  reside,  do  not  confer 
jurisdiction  upon  any  courts,  but  confer  upon 
defendant  a  privilege  as  to  venue  of  trial  which 
may  be  waived  by  failure  to  plead  in  abate- 
ment as  provided  by  section  3260. 

8.  Venue   ^=»&--Tbansitobt  Pebsonal  Ao- 

TIONB. 

Under  Code  1904,  §  3058,  the  circuit  court 
had  original  and  general  jurisdiction  of  all  dvil 
cases  at  law,  including  a  transitory  action  for 
personal  injuries,  regardless  of  where  the  cause 
of  action  arose,  where  the  defendant  company 
was  served  with  process  under  sections  3225 
and  3227,  and  jurisdiction  of  the  cause  does  not 
depend  upon  sections  3214  and  3215. 

4.  Abatement   and   Revival   ^=»3— Coubts 
^=»39— Jubisdiotion — ^Mode  of  Objection. 

Code  1904,  S  3260,  requiring  objection  to 
certain  defects  of  venue  affecting  jurisdiction  to 
be  made  by  plea  in  abatement,  has  no  applica- 
tion where  the  defendant  is  not  before  the  court, 
nor  where  the  subject-matter  of  the  action  or 
suit,  although  within  its  territorial  jurisdic- 
tion, is  not  in  fact  before  the  court,  and  in  such 
cases  the  defect  may  be  pleaded  in  bar  or  by 
other  defense,  as  by  motion  to  quash  process  of 
summons  or  dismiss  action.  The  court  should 
dismiss  upon  its  own  motion  where  such  facts 
appear. 

5.  PiJEADiNO  ^=»35— Venue— SuBPLUBAGE. 

In  an  action  for  personal  injuries,  an  allega- 
tion that  the  injuries  were  inflicted  in  the  city 
of  Lynchburg  was  a  wholly  unnecessary  aver- 
ment for  the  purpose  of  laying  venue,  and  under 
Code  1904,  §  3244,  may  be  treated  as  an  allega- 
tion of  original  venue  or  fact  venue  not  affecting 
the  place  of  trial,  or  as  matter  of  description, 
or  mere  surplusage. 

Error  to  Circuit  Court,  Campbell  County. 

Acticm  by  Thomas  W.  Moore  against  the 
Norfolk  &  Western  Railway  Company.  Judg- 
ment for  plaintiff  by  default,  and  defendant's 
motion  to  dismiss  the  case  for  lack  of  Juris- 
diction was  allowed,  and  plaintiff's  motion  to 
be  allowed  to  amend  his  declaration  was] 


overruled,  and  plaintiff  brings  error.     Re- 
versed. 

This  is  an  action  by  the  plaintiff  in  error 
against  the  defendant  in  error  in  seeking  to 
recover  damages  for  alleged  personal  inju- 
ries. The  parties  will  be  hereinafter  referred 
to  as  plaintiff  and  company,  respectively. 

The  cause  of  action  arose  in  the  city  of 
Lynchburg,  the  alleged  injuries  having  oc- 
curred there  on  the  railroad  of  the  company, 
and  this  appears  on  the  face  of  the  declara- 
tion. 

The  action  was  instituted  in  the  circuit 
court  of  Campbell  county  against  the  com- 
pany as  sole  defendant,  and  was  commenced 
by  process  returnable  at  rules.  There  was 
service  of  the  process  in  Campbell  county  in 
accordance  with  sections  3225  and  3227  of 
the  Code,  on  a  depot  agent  and  telegraph 
operator  of  the  company  employed  in  such 
county  on  its  railroad.  The  company  failed 
to  appear  at  the  return  day  of  the  process, 
and  failed  then  to  demur,  plead  or  answer, 
and,  the  plaintiff  having  filed  his  declaration, 
a  conditional  judgment  was  entered  as  to  the 
defendant  in  accordance  with  the  statute 
(section  3284  of  the  Code)  in  such  case  made 
and  provided;  and  at  the  subsequent  rules, 
the  company  continuing  in  default,  Judgment 
was  entered  against  it  at  rules,  with  an  or- 
der for  damages  to  be  Inquired  into,  in  pur- 
suance of  such  statute.  Thereafter,  at  term> 
the  company  appeared  specially,  and,  after 
due  notice  thereof  to  the  plaintiff,  filed  the 
following  motion  in  writing,  namely: 

"And  now  comes  the  defendant,  and,  limiting 
its  appearance  to  the  point  of  questioning  the 
jurisdiction  of  this  court,  says  that  this  court 
has  no  jurisdiction  over  this  suit,  because  it 
appears  upon  the  face  of  the  declaration  filed 
herein  that  the  entire  cause  of  action  arose 
without  the  jurisdiction  of  this  court,  to  wit, 
within  the  limits  of  the  city  of  Lynchburg, 
whose  courts*  properly  have  jurisdiction  of  the 
subject-matter  of  this  suit  and  of  the  parties, 
and  that  the  circirit  court  of  the  county  of 
Campbell  ought  not  to  retain  jurisdiction  of 
this  cause,  and  hence  the  defendant  moves  the 
court  to  dismiss  this  suit  and  no  longer  retain 
jurisdiction  thereof.    •    ♦    • 

"Said  motion  will  also  be  based  upon  the  fact 
that  it  appears  by  the  sheriff's  return  that  the 
summons  in  this  case  was  served  on  J.  N.  Finch, 
a  depot  agent  and  telegraph  operator  of  the 
defendant  at  Rustburg,  Campbell  county,  on 
February  5,  1918,  there  not  being  in  said  county 
either  the  president,  cashier,  treasurer,  gener- 
al superintendent,  or  any  one  of  the  directors  of 
said  Norfolk  and  Western  Railway  Company 
on  whom  the  same  could  be  served." 

The  court  below  sustained  such  motion  on 
the  ground  that  it  appeared  of  record  that 
the  court  was  without  Jurisdiction  of  the 
case,  and  dismissed  the  same,  with  costs 
against  the  plaintiff. 

Thereupon  the  plaintiff  moved  the  court  to 
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allow  him  to  amend  bis  declaration  by  strik- 
ing out  the  portion  thereof  from  which  it  ap- 
peared that  the  cause  of  action  arose  in  the 
dty  of  Lynchburg,  which  motion  the  court 
overruled,  and  refused  to  allow  such  amend- 
ment 
And  the  plaintiff  brings  error. 

A.  H.  Light,  of  Rustburg,  for  plaintiff  in 
error. 

F.  S.  Kirkpatrick,  of  Lyndtiburg,  and  W. 
H.  Mann,  of  Petersburg,  for  defendant  in 
error. 


SIMS,  J.  (after  stating  the  facts  as  above). 
The  question  raised  by  the  assignments  of 
error  will  be  considered  and  passed  upon  In 
their  order  as  stated  below. 

[1]  1.  Did  the  trial  court  have  Jurisdiction 
of  the  action  in  the  instant  case? 

This  question  must  be  answered  in  the 
affirmative. 

The  position  of  the  plaintiff  is  that  the 
trial  court  did  have  such  jurisdiction,  and 
that  the  motion  of  the  company  to  dismiss 
the  case  was,  in  truth,  an  objection  directed 
merely  against  the  venue  of  the  action,  and 
came  in  the  wrong  form  and  too'  late  under 
section  8260  of  the  Code  (2  PoUatd's  Code 
1904);  that  such  an  objection,  as  is  express- 
ly provided  in  such  statute,  cannot  "be  al- 
lowed, unless  taken  by  plea  in  abatement,*' 
which,  of  course,  could  not  be  filed  at  the 
stage  of  the  proceeding  In  which  said  motion 
was  made. 

We  consider  such  position  well  taken. 

Section  3260  aforesaid  is  as  follows: 

''Where  the  declaration  or  bill  ahowa  on  iU 
face  proper  matter  for  the  jurisdiction  of  the 
court  no  eaweption  for  toant  of  euoh  jurisdiction 
shall  be  allowed  unless  it  be  taken  by  plea  in 
abatement.  No  such  plea  or  any  other  plea  in 
abatement  shall  be  received  after  the  defendant 
has  demurred,  pleaded  in  bar,  or  answered  to 
the  declaration  or  bill,  nor  after  a  decree  nisi 
or  a  conditional  Judgment  at  rules."  (The 
italics  are  supplied,  except  of  the  word  "nisi.*') 

[2]  The  company,  on  the  other  hand,  relies 
upon  sections  8215  and  3214  of  the  Code  (2 
Pollard's  Code  1904)  as  being  the  authority 
which  must,  and  the  sole  authority  which 
can,  be  looked  to  as  conferring  Jurisdiction 
of  the  instant  case  on  the  trial  court 

Section  8215,  so  far  as  material,  is  as  fol- 
lows: 

"An  action  may  be  brought  in  any  county  or 
corporation  wherein  the  cause  of  action,  or  any 
part  thereof,  arose.    •    •    • " 

Section  3214,  so  far  as  material,  is  as  fol- 
lows: 

"Any  action  at  law  •  •  •  may  be  brought 
in  any  county  or  corporation. 

"First.  Wherein  any  of  the  defendants  reside. 

"Second.  If  a  corporation  be  a  defendant, 
wherein  its   principal   office  is,  or   where  its 


mayor,  rector,  president,  or  other  chief  officer 
resides.^ 

As  to  said  section  3260  of  the  Code^  the 
company  contends  that — 

"It  appears  upon  the  face  of  the  declaration 
•  •  •  that  the  entire  cause  of  action  arose 
without  the  Jurisdiction  of  the  court,  to  wit, 
within  the  corporate  limits  of  the  city,  of  Lynch- 
burg, whose  courts  properly  have  jurisdiction 
of  the  subject-matter  t>f  this  suit  and  of  the 
parties." 

Now,  of  course,  it  is  true  that  under  sec^ 
tlon  3215,  the  cause  of  action  having  arisen 
In  the  dty  of  Lynchburg,  its  courts  of  general 
jurisdiction  ^ would  have  had  Jurisdiction 
of  the  instant  case  if  it  had  been  therein 
instituted  and  If  process  had  been  executed 
in  accordance  with  the  statute  (section 
3220  of  the  Oode)  in  such  case  made 
and  provided.  It  is  also  true  that,  if  the 
action  had  be»i  brought  against  the  company 
In  the  county  or  corporation  wherein  its 
prlncfpal  office  is  or  its  president  or  other 
chief  officer  resides,  the  court  of  general 
Jurisdiction  of  such  county  or  corporation 
would  have  had  Jurisdiction  of  the  action,  by 
virtue  of  said  section  3214.  But  that  is  so 
because  those  sections  of  the  Code  so  fix  the 
venue  of  the  action  In  such  a  case.  Accurate- 
ly speaking,  such  sections  of  the  Code  do  not 
confer  "Jurisdiction"  upon  any  courts.  They 
concern  only  the  procedure  of  the  courts 
touching  the  place  of  trial,  or  the  venue  of 
actions  at  law  or  of  suits  in  equity.  They 
confer  merely  a  privilege  upon  the  defoid- 
ant. to  have  the  action  or  suit  against  him  In 
such  a  case  heard  and  determined  in  the  local 
courts  therein  spedfled.  But  it  is  a  privilege 
which  may  be  waived,  and  which,  if  about  to 
be  denied,  must,  in  Virginia,  be  claimed  by 
plea  in  abatement  filed  in  pursuance  of  sec- 
tion 8260  of  the  Code  aforesaid ;  otherwise  it 
will  be  lost,  if  the  court  in  which  the  action 
or  suit  is  brought  has  general  Jurisdiction  of 
such  an  action  or  suit  and  has  the  subject- 
matter  and  the  proper  parties,  plaintifT  and 
defendant,  before  it.  Burk's  Pleading  &  Pr. 
pp.  273,  280,  284,  016,  017 ;  40  Cya  12-14,  16» 
22,  23,  41-43,  103-105,  107,  111,  and  notes; 
Notes  on  Eq.  Procedure,  Washington  &  Lee 
University,  §  21;  Llle's  Notes  on  Eq.  Jnr. 
p.  8;  Idle's  Notes  on  Eq.  PI.  &  Pr.  f§  8,  9, 
25;  Shaver  v.  White,  20  Va.  (6  Munf.)  110, 
112,  8  Am.  Dec.  730 ;  The  Resolute,  168  U.  S. 
437,  18  Sup.  Ct.  112,  42  L.  Ed.  533 ;  Nelson  v. 
C.  &  O.  K.  Co.,  88  Va.  971,  14  S.  B.  838.  15  L. 
R.  A.  583 ;  Wells  v.  Hughes'  Ex'r,  89  Va.  543, 
16  S.  E.  689;  Buster  v.  Ruffner,  19  Va.  (5 
Munf.)  27;  Hughes  v.  Hall,  19  Va.  (5  Munf.) 
431 ;  Reed  et  al.  v.  Gold,  102  Va.  37,  40,  45 
S.  B.  868. 

[3]  Sections  3214  and  3215  of  the  Cbde, 
therefore,  are  not  the  source  of  authority 
which  should  be  looked  to  as  conferring 
Jurisdiction  on  the  trial  court  of  the  instant 
case.     Under  section  8058  of  the  Code  (2 
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FoUard's  Code  1004)  ttxe  trial  court  bad 
"♦  •  •  original  and  general  jurisdiction 
of  all  •  ♦  ♦  dvil  cases  at  law."  And, 
this  being  a  transitory  personal  action  at 
law,  the  trial  court  had  Jurisdiction  of  it, 
regardless  of  where  the  cause  of  action  arose; 
the  company  having  been  so  served  with 
process  (under  sections  3225  and  3227  of  the 
Code)  as  to  bring  it  before  th6  court  as  a 
party  defendant.  Nelson  v.  O.  &  O.  R.  R.  Co., 
88  Va.  971,  14  S.  B.  838,  15  L.  R.  A.  583;  40 
Oyc.  17-19,  35-38,  lOft-105,  107. 

The  "proper  matter"  for  the  Jurisdiction  of 
the  cpurt  mentioned  in  section  3260  aforesaid 
has  reference  to  subject-matter  over  which 
the  court  has  territorial  Jurisdiction,  and  the 
"jurisdiction"  referred  to  is  the  territorial 
jurisdiction  of  the  court  over  such  subject- 
matter,  which  jurisdiction  involves  the  venue 
of  the  suit  or  action. 

That  is  to  say,  where  the  proper  parties 
are  before  a  circuit  court,  then,  by  virtue  of 
the  statute  (section  3058  of  the  Code)  and  the 
common-law  rule  on  the  subject,  its  territorial 
Jurisdiction  over  persons  and  property  is  co- 
extensive with  the  bounds  of  the  whole  state, 
except  as  limited  by  the  venue  statutes,  sec- 
tions 3214  and  3215 ;  and  but  for  such  venue 
statutes,  if  a  party  defendant  be  once  gotten 
before  such  court,  in  a  litigation  over  a  sub- 
ject-matter of  which  the  court  has  general 
Jurisdiction,  and  which  subject-matter  is 
actually  before  the  court  by  proper  pleading 
and  otherwise,  such  party  would  have  no  priv- 
ilege of  demanding  that  the  trial  should  be 
had  in  any  other  court  of  the  state,  it  matters 
not  where  the  cause  of  action  may  have 
arisen  or  where  else  In  the  state  the  defend- 
ant may  reside.  And  since  the  defendant 
owes  to  statute  law  the  venue  privileges  given 
by  sections  3214  and  3215  of  limiting  the  said 
broad  territorial  jurisdiction  of  the  court 
aforesaid,  the  statute  law  may  attach  a  con- 
dition to  the  enjoyment  of  such  privileges. 
And  section  3260  aforesaid  has  attached  a 
condition  thereto,  namely,  that  such  a  privi- 
lege must  be  claimed  by  plea  in  abatement 

Therefore,  since  the  declaration  in  the  case 
before  us  showed  on  its  face  that  the  trial 
court  had  general  jurisdiction  of  the  subject- 
matter  of  the  action,  since  there  is  no  ques* 
tion  raised  but  that  the  pleadings  put  such 
subject-matter  in  issue  before  such  court 
(Llnkous  V.  Stephens,  116  Va.  898,  908,  83  S. 
E.  417;  Turner  v.  Barraud,  102  Va.  324,  327, 
46  S.  E.  318),  and  since  the  process  stunmon- 
ing  the  company  to  answer  was  duly  served 
so  as  to  give  the  court  jurisdiction  of  its 
person  as  party  defendant  (so  that  both  the 
subject-matter  of  the  action  and  the  proper 
parties  thereto  were  before  it),  the  trial 
court  had  jurisdiction  of  the  case.  And  since 
the  company  did  not  object  to  the  venue  by 
plea  in  abatement,  as  the  statute  in  such  case 
requires  if  it  intended  to  claim  its  venue 
privilege,  such  jurisdiction  remained  undis- 
turbed by  the  motion  of  the  company  afore- 
said. 


The  case  of  Hilton  v.  Consumers'  Can  Co., 
103  Va.  255,  48  S.  B.  890,  the  quotation  there- 
in  from  Nye  v.  Liscombe,  21  Pick.  (Mass.)  263, 
Burks*  Pleading  &  Pr.  pp.  269  and  327,  Rat- 
cliff  V.  Polly,  12  Grat.  (53  Va.)  528,  and  14 
Cyc.  434,  435,  are  dted  and  relied  on  by  the 
company  as  being  contrary  to  such  a  conclu- 
sion as  that  above  reached.  But  an  examina- 
tion of  those  authorities  discloses  that  all  of 
them  concern  cases  where  there  was  no  sub- 
ject-matter before  the  court  which  was  within 
its  general  jurisdiction,  or  where  the  party 
objecting  to  the  Jurisdiction  was  not  before 
the  court. 

[4]  Those  of  the  character  of  cases  just 
referred  to  which  concern  the  subject-matter 
of  the  litigation  do  not  involve  a  "want  of 
Jurisdiction  of  the  court"  In  the  sense  in 
which  the  terms  here  quoted  are  used  in  sec- 
tion 3260  aforesaid,  which,  as  we  have  seen, 
is  a  lack  of  territorial  jurisdiction  of  the  sub- 
ject-matter. The  court  in  those  cases  had 
such  jurisdiction;  but  it  did  not  have  the 
subject-matter  before  it  so  as  to  give  it  ac- 
tual Jurisdiction  thereof  (or  "active"  juris- 
diction thereof,  to  use  a  word  adopted  by  Mr. 
Lile  in  his  learned  and  valuable  work  on 
Pleading  and  Practice  above  cited),  which  is 
a  wholly  different  thing  from  a  want  of  ter- 
ritorial Jurisdiction  in  the  i^remlses.  The 
other  of  such  cases  disclose  also  a  want  of 
jurisdiction  of  the  court  because  of  another 
reason,  not  referred  to  in  such  statute,  name- 
ly, because  of  the  lack  of  actual  (or  "active") 
jurisdiction  of  the  proper  party  or  parties. 
Both  classes  of  such  cases  present  a  situa- 
tion, as  to  subject-matter  or  parties,  in 
which  no  court  in  the  state  would  have  had 
actual  (or  "active")  jurisdiction.  Hence  we 
find  that  section  3260  aforesaid  has  no  ap- 
plication where  the  defendant  is  not  before 
the  court,  nor  where  the  subject-matter  of 
the  action  or  suit,  although  within  its  territo- 
rial Jurisdiction,  is  not  In  fact  before  the 
court.  In  such  cases  the  defense  of  lack  of 
jurisdiction  is  a  substantial  defen.se,  and  is 
in  its  nature  a  bar  to  the  action.  It  is  not 
merely  a  dilatory  defense.  It  does  not  go 
merely  to  the  venue.  Hence  in  such  cases 
the  defense  need  not  be  pleaded  by  a  plea  in 
abatement.  It  may  be  pleaded  in  bar,  at 
rules  or  at  term,  or  the  defense  may  be  oth- 
erwise made  at  term  by  motion  to  quash  the 
process  of  summons  or  by  motion  to  dismiss 
the  action  or  suit,  as  may  be  most  appro- 
priate; and,  indeed,  the  court  should,  ez 
ofBdo,  mero  motu,  dismiss  the  action  or 
suit  upon  the  facts  disclosing  the  lack  of  ju- 
risdiction appearing  or  being  made  to  appear 
of  record  by  any  method  which  is  in  accord- 
ance with  the  prevailing  practice.  Warren 
v.  Saunders,  68  Va.  (27  Grat.)  259;  Deat- 
rick's  Adm'r  v.  State  Life  Ins.  Co.,  107  Va 
602,  59  S.  E.  489;  Hilton  v.  Consumers'  Can 
Co.,  supra,  103  Va.  255, 48  S.  E.  899 ;  Raub  v. 
Otterback,  89  Va.  645,  16  S.  E.  933;  Noell  v. 
Noell,  93  Va«  433,  25  S.  B.  242;  Lane  v.  Bau- 
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serman,  103  Va.  146,  48  S.  E.  857,  106  Am. 
St  Rep.  872;  Green  v.  Massie,  62  Va.  (21 
Grat)  356,  362;  Jones  v.  Bradshaw,  57  Va. 
(16  Grat.)  355,  361. 

But,  as  aforesaid,  such  a  case  is  not  now 
before  us. 

[5]  2.  Was  there  error  In  the  action  of 
the  trial  court  in  its  refusal  to  allow  the 
plaintiff  to  amend  the  declaration  so  as  to 
eliminate  therefrom  the  portion  thereof 
which  alleges  that  the  injuries  complained 
of  were  inflicted  in  the  city  of  Lynchburg? 

That,  under  section  3244  of  the  Code,  was 
an  unnecessary  averment  for  the  pur- 
pose of  laying  the  venue.  N.  &  W.  By.  Ck>.  v. 
Ampey,  93  Va.  108,  128,  25  S.  E.  226.  It  may 
therefore  be  treated  as  surplusage.  Or  it 
may  be  treated  as  an  allegation  of  "original 
venue,"  or  "fact  venue,*'  which  "raise  no 
question  as  to  the  proper  place  of  trial  for 
the  action,"  i.  e.,  raised  no  question  as  to 
the  "action  venue"  (40  Oyc  11-15);  or 
it  imay  be  treated  as  matter  of  description 
(Burks'  Pleading  &  Pr.  pp.  917,  918 ;  40  Cyc 
24).    But 

In  any  view  of  the  allegation,  however,  as 
we  have  seen  above,  the  fact  that  the  cause 
of  action  arose  beyond  the  bounds  of  the 
county  in  which  the  action  was  Instituted 
did  not  affect  the  Jurisdiction  of  the  trial 
court  in  the  case  in  judgment,  because  the 
latter  had  actual  jurisdiction  both  of  the 
subject-matter  of  and  of  the  proper  parties 
to  the  action.  Hence  the  amendment  of  the 
declaration  sought  was  an  immaterial  amend- 
ment. 

The  question  under  consideration  must 
therefore  be  answered  in  the  negative. 

However,  for  the  reasons  above  given,  the 
order  of  the  trial  court  dismissing  the  ac- 
tion must  be  reversed. 

PBENTIS,   J.,   absent 


(124  Va.  711) 

VIBGINIAN  BY.  CO.  et  aL  y.  AVIS. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

13,  1919.) 

1.  Bailboaos  €=»73(4)  —  Consteucjtion  — 
Use  fob  Depot  Pubposes. 
Under  deed  conveying  land  to  railway  com* 
pany  "to  be  used  for  depot  purposes  and  facili- 
ties connected  therewith,"  held,  company  was 
to  use  such  part  of  land  as  it  needed  for  a  de- 
pot and  residue  exclusively  for  facilities  con- 
nected therewiUi,  so  that  company  could  not 
lease  the  residue  to  a  third  person  for  other 
uses. 

2.   CONTBACTS     ^=>152  —  LiANOUAOB  —  ObDI- 

NABT  Signification. 
In  determining  the  meaning  of  what  the  par- 
ties have  said  in  a  written  contract  or  convey- 


ance, the  language  used  is  to  be  taken  in  its 
ordinary  signification,  unless  it  has  acquired  a 
peculiar  meaning  or  unless  the  context  plainly 
shows  that  it  is  used  in  some  peculiar  sense, 
and,  if  when  so  read  the  meaning  is  plain,  the 
instrument  must  be  given  effect  accordingly. 

3.   CONTBACTS        ^=^169    —    CONBTBUCnON    — 

AMBiGUirr— Situation  of  Pabties. 
If  the  meaning  is  ambiguous,  then  nnleas 
the  parties  have,  by  their  subsequent  unequivo- 
cal conduct,  placed  a  practical  construction  up- 
on their  language,  the  rule  to  be  first  applied 
is  for  the  court  to  place  itself  as  nearly  as  pos- 
sible in  the  situation  of  the  parties  at  the  time 
of  the  execution  of  the  instrument,  and  consider 
the  facts  and  circumstances  attending  the  same. 

4.  Deeos     ^=s»90  —  CoNSTBUCTioii  Against 
Gbantob. 

The  rule  that  the  language  in  a  deed  poll 
must  be  construed  most  strongly  against  the 
grantor  is  not  a  favorite  and  is  generally  said 
to  be  one  of  last  resort  when  all  other  rules  of 
construction  have  failed. 

5.  Covenants   €=»21— Constbuctton  ik  Pa- 
voB  OF  Fbee  Alienation. 

The  rule  that  restrictive  covenants  are  not 
favored  simply  means  that  all  doubts  are  to  be 
resolved  in  favor  of  the  free  alienation  of  realty. 

6.  Covenants   <@r»21  —  Constbuction  —  In- 
tention OF  Pabties. 

Neither  the  rule  that  the  language  in  a 
deed  poll  must  be  construed  most  strongly 
against  the  grantor,  nor  the  rule  that  restrict 
tive  covenants  are  not  favored,  can  operate 
when  there  is  no  room  for  doubt  as  to  the  in- 
tention of  the  parties. 

7.  Injunction    ^=s»62(l)  —  Enfobcement  of 
Covenants— Use  of  Pbopebtt. 

Where  a  grantor  has  clearly  restricted  the 
use  of  land  granted  and  the  restriction  itself  is 
not  illegal,  the  covenant  creates  a  trust  whidi, 
in  a  proper  case,  courts  of  equity  will  enforce 
by  means  of  an  injunction  against  an  inconsist- 
ent use. 

8.  Contbagts      ^=»143  —  Deeds      ^=»90  — 
Constbuction. 

Courts  cannot  read  into  contracts  and  con- 
veyances language  which  will  add  to  or  take 
from  the  meaning  of  the  words  already  con- 
tained therein. 

Appeal  from  Circuit  Court,  Isle  of  Wight 
County. 

Suit  by  James  E.  Avis  against  the  Vir- 
ginian Bailway  Company  and  others.  From 
the  decree  rendered,  defendants  appeal.  Af- 
firmed. 

Loyall,  Taylor  &  White  and  G.  A.  Wing- 
field,  all  of  Norfolk,  and  Hugh  L.  Holland,  of 
Suffolk,  for  appellants. 

Jno.  N.  Sebrell,  Jr.,  of  Norfolk,  for  ap- 
pellee. 

KELLY,  J.  James  E.  Avis,  being  the  own- 
er of  all  the  land  on  both  sides  of  the  right 
of  way  of  the  Virginian  Bailway  Company 
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at  what  is  now  Colosse  station,  conveyed  to 
that  company  two  small  parcels  of  land  on 
opposite  sides  of  the  railroad  tracks  at  that 
point,  containing,  respectively,  .65  of  an  acre 
and  .92  of  an  acre.  The  deed  expressed  a 
consideration  of  $1,  and  there  was  Incorpo- 
rated therein,  after  the  granting  clause,  this 
sentence : 

"The  above-granted  land  is  to  be  used  for 
depot  purposes  and  facilities  connected  there- 
with."   • 

• 

The  deed  was  prepared  by  the  railway  com- 
pany, and,  as  originally  drafted,  did  not  con- 
tain the  last-mentioned  provision.  Avis  re- 
fused to  sign  it  In  that  form,  and  the  sen- 
tence quoted  above  was  either  Inserted  by 
him  or  by  the  company  at  his  direction.  This 
fact  does  not  appear  in  the  record,  but  is  ad- 
mitted by  counsel  for  the  company. 

Avis  conducts  a  mercantile  business  In  a 
storehouse  owned  by  him  and  located  on  his 
own  land  at  Colosse. 

On  the  larger  of  the  two  parcels  conveyed 
to  it,  the  company  has  erected  and  main- 
tained a  passenger  and  freight  depot  of  the 
class  used  by  it  at  other  similar  stations  on 
its  line,  ample  for  the  present  needs  of  Itself 
and  the  public,  and  Intends  to  provide  more 
commodious  freight  and  passenger  facilities 
there  If  they  should  hereafter  be  necessary. 

The  company  leased  to  Henry  Darden,  un- 
der a  contract  which  can  be  canceled  at  any 
time,  a  portion  of  the  smaller  parcel,  and  he 
has  erected  thereon  a  warehouse,  a  store- 
house, a  shed,  and  cotton  gin,  and  Is  using 
the  same  for  his  personal  benefit  and  profit. 
In  the  storehouse  he  conducts  a  general  mer- 
chandise business  similar  to  that  In  which 
Avis  is  engaged. 

This  suit  In  equity  was  brought  by  Avis 
against  the  company  and  Henry  Darden,  al- 
leging, In  substance,  the  facts  stated  above, 
claiming  that  'It  was  made  a  condition  of  the 
«ald  grant  that  the  said  property  should  be 
used  for  depot  purposes  and  facilities  con- 
nected therewith,"  and  "was  the  true  Intent 
and  meaning  of  said  conveyance  that  the 
property  should  be  used  for  depot  purposes 
only,  and  that  when  It  should  cease  to  be 
used  for  such  purposes,  or  was  not  used  for 
such  purpose,  It  should  revert  to  the  grantor,** 
and  praying  that  the  company  and  Darden  be 
enjoined  from  the  use  of  the  property  other- 
wise than  for  depot  purposes  and  facilities 
connected  therewith,  that  the  land  be  de- 
clared to  have  reverted  to  Avis,  and  that  the 
defendants  be  required  to  pay  him  proper 
damages  for  their  unauthorized  use  of  the 
premises. 

The  cause  was  heard  upon  the  bill,  the  deed 
filed  therewith  as  an  exhibit,  the  separate 
demurrers  and  answers  of  the  defendants, 
and  an  agreed  statement  of  facts  (from  which 
the  facts  above  recited  appear) ;  and  there- 
upon the  circuit  court  rendered  a  decree 
which  in  its  material  parts,  was  as  follows: 


"And  the  court,  overruling  the  demurrer  and 
being  of  opinion  that  it  was  the  intention  and 
agreement  of  the  grantors  and  grantee  in  the 
deed  ♦  ♦  •  that  the  land  therein  conveyed 
should  be  used  only  for  (depot)  purposes  and 
facilities  connected  therewith,  and  that  particu- 
larly it  was  not  the  intention  and  agreement  of 
the  parties,  as  contained  in  the  deed,  that  the 
said  property  should  be  used  by  the  said  rail- 
road for  the  purpose  of  erecting  thereon  store- 
houses, warehouses,  cotton  gins,  etc.,  to  be  rent- 
ed out  to  private  individuals,  to  be  operated  in 
competition  with  the  grantor  in  said  deed,  the 
court  doth  adjudge,  order,  and  decree  that  the 
Virginian  Railway  (Company  and  Henry  Dar- 
den, their  agents,  officers,  and  employes,  and  all 
other  persons,  be  forever  restrained  and  enjoin- 
ed from  using,  for  purposes  other  than  depot 
purposes  and  facilities  connected  therewith,"  the 
two  parcels  of  land  conveyed  by  Avis  to  the 
company. 

Error  is  assigned  to  the  action  of  the  court : 
(1)  In  overruling  the  demurrers;  and  (2)  in 
decreeing  upon  the  merits  in  the  manner 
above  set  out 

[1]  Both  assignments  present  practically 
the  same  question.  Although  the  bill  charges 
that  the  language  of  the  deed  referring  to  the 
use  of  the  land  constituted  a  condition  subse- 
quent, for  breach  of  which  the  land  would  re- 
vert to  the  grantor,  the  circuit  court  did  not  so 
decide,  and  no  such  contention  is  made  before 
us.  All  the  parties  now  agree  that  the  pro- 
vision is  a  covenant  and  not  a  condition,  and 
the  controversy  here  is  as  to  the  construction 
and  effect  of  the  covenant.  The  appellee  con- 
tends that  it  is  restrictive  in  its  nature,  and 
limits  the  use  of  the  land  exclusively  to  depot 
purposes  and  facilities  connected  therewith. 
The  position  of  the  appellant,  on  the  other 
hand,  is  that  the  stipulation  merely  requires 
that  as  much  of  the  land  as  may  be  necessary 
therefor  shall  be  used  for  depot  purposes 
and  facilities  connected  therewith,  and  that 
unless  and  until  all  of  the  land  shall  be  re- 
quired for  that  purpose  the  company  has  the 
right  to  use  the  residue  for  any  legitimate 
purpose,  so  that  such  purpose  be  not  incon- 
sistent with  the  future  use  of  the  property 
for  depot  and  raUroad  purposes  when  and  as 
necessary. 

[2, 3]  The  purpose  of  all  written  contracts 
and  conveyances  Is  to  say  what  the  parties 
mean,  and  the  only  legitimate  or  permissible 
object  of  interpreting  them  is  to  determine 
the  meaning  of  what  the  parties  have  said 
therein.  In  doing  this,  the  language  used  Is  to 
be  taken  in  its  ordinary  signification,  unless 
it  has  acquired  a  peculiar  meaning  with  ref- 
erence to  the  subject-matter,  or  unless  the 
context  plainly  shows  that  such  language  is 
used  in  some  other  peculiar  sense.  If,  when 
so  read,  the  meaning  is  plain,  the  Instrument 
must  be  given  effect  accordingly.  These  prop- 
ositions are  familiar  and  elementary,  and 
they  embody  the  fundamental  rule  of  con- 
struction to  which  all  others  are  subordinate 
and  subservient.    If  the  contract  is  so  drawn 
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and  expressed  as  to  render  the  meaning  of 
the  whale,  or  any  part  of  the  Instrument,  am- 
biguous, then  unless  the  parties  themselves 
have,  by  their  subsequent  unequivocal  con- 
duct, placed  a  practical  construction  upon 
their  language^  the  auxiliary  or  subordinate 
rule  to  be  first  applied,  and  the  one  of  most 
usefulness  and  Importance,  is  for  the  court 
to  place  Itself  as  nearly  as  possible  In  the 
situation  of  the  parties  at  the  time  of  the  ex- 
ecution of  the  Instrument,  and  to  consider  the 
facts  and  circumstances  attending  the  same. 
Including,  In  particular,  the  relations  of  the 
parties,  the  nature  and  situation  of  the  sub- 
ject-matter, the  negotiations  leading  up  to, 
and  the  apparent  purpose  of,  the  transaction. 
17  A.  &  E.  Bbc  L.  (2d  Ed.)  21,  22;  13  Oyc. 
607 ;  Bank  v.  McVeigh,  32  Grat  (73  Va.)  530, 
588;  Starke  v.  Berry,  118  Va.  706,  711,  88  S. 
B.  68;  Walker  v.  Gateway  Milling  Co.,  121 
Va.  217,  226,  92  S.  B.  826 ;  AUanta,  etc.,  Ry. 
Co.  V.  McKlnney,  124  Ga.  929,  53  S.  B.  701,  6 
li.  R,  A.  (N.  S.)  436,  110  Am.  St  Rep.  215. 

A  conveyance  of  land  to  a  railway  com- 
pany, "to  be  used  for  depot  purposes  and 
facilities  connected  therewith,"  If  taken  upon 
its  face  and  given  Its  primary  and  most  apt 
and  natural  meaning,  Immediately  conveys 
the  thought  that  the  company  will  be  expected 
to  use  at  least  a  part  of  the  land  for  a  depot, 
and  the  resldte  for  facilities  connected  there- 
with; and  to  say  that  It  means  that  the  com- 
pany will  only  use  such  part  as  It  needs  for  a 
depot  and  Incidental  facilities,  and  may  lease 
the  residue  to  outsiders  for  business  purposes 
wholly  apart  from  Its  passenger  and  freight 
operations,  Is  to  say  something  which  the 
parties  did  not  say,  and  to  ascribe  a  meaning 
to  their  words  which  comes  as  a  second 
thought,  and  finds  Its  support,  not  In  the 
words  used,  but  In  a  refinement  of  construc- 
tion based  upon  secondary  and  Inapplicable 
rules  of  Interpretation.  The  secondary  rules 
will  be  presently  mentioned ;  but  we  say  they 
are  Inapplicable,  because,  If  It  be  conceded 
that  the  covenant  Is  not  clear  on  Its  face,  we 
must  next  look  to  the  circumstances  sur- 
rounding Its  execution,  and  they  certainly 
remove  all  doubt  as  to  Its  meaning. 

Avis  owned  all  the  adjacent  land  at  that 
point  He  wanted  a  depot  there,  and  the  com- 
pany likewise  desired  to  establish  one.  The 
conveyance  was  for  more  land  than  was  need- 
ed then,  and  more,  perhaps,  than  would  ever 
be  needed  merely  for  a  depot  site.  When  the 
deed  was  presented  to  Avis  for  his  signature, 
It  contained  a  correct  description  of  the  land, 
but  stated  a  nominal  consideration  of  $1,000, 
omitting  any  reference  to  the  use  for  which 
the  property  was  to  be  employed.  He  refused 
to  execute  the  deed  in  this  form  and  required 
the  covenant  to  be  Inserted.  This  was  the 
consideration  upon  which  he  parted  with  the 
property.  It  did  not  stipulate  merely  for 
the  establishment  of  a  depot,  but  fixed  a  use 
coextensive  with  the  property  conveyed,  and 
one  which  would  enhance  rather  than  de- 


predate the  value  of  the  rest  of  his  land.  It 
seems  to  us  that  both  parties  must  have  un- 
derstood that  the  company  would  use  such 
part  of  the  land  as  it  needed  for  a  depot,  and 
would  use  the  residue  for  facilities  connected 
therewith.  They  knew  that  the  whcde  of  the 
land  would  not  be  occupied  by  the  depot 
building,  and  they  definitely  specified  the  use 
which  should  be  made  of  the  residue. 

[4-7]  Much  reliance  is  placed  by  counsel 
for  the  railway  company  upon  the  general 
rule  that  the  language  In  a  deed  poll  must  be 
construed  most  strongly  against  the  grantor, 
and  upon  the  further  general  rule  that  re- 
strictive cov«iants»  like  all  other  impedi- 
ments to  the  free  alienation  of  real  estate, 
are  not  favored.  The  first  rule  here  men- 
tioned is  Itself  not  a  favorite,  and  is  general- 
ly said  to  be  the  one  of  last  resort  when  all 
other  rules  of  construction  have  failed.  It 
certainly  is  never  to  be  resorted  to  unless  the 
language  involved  can  be  said  to  be  ambig- 
uous. The  second  rule,  which  declares  that 
restrictive  covenants  are  not  favored,  simply 
dneans  that  all  doubts  are  to  be  resolved  in 
favor  of  the  free  alienation  of  real  estate. 
Neither  rule  can  operate  when  there  is  no 
room  for  doubt  as  to  the  intention  of  the  par- 
ties. It  Is  well  settled  that  where  the  grantor 
has  clearly  restricted  the  use  of  the  land 
granted,  and  the  restriction  Itself  is  not  il- 
legal, the  covenant  creates  a  trust  which,  in 
a  proper  case,  courts  of  equity  will  enforce 
by  means  of  an  injunction  against  an  incon- 
sistent use.  Graves'  Notes  on  Real  Property, 
§  240,  and  citations;  Wells  v.  Chapman  (N. 
Y.)  4  Sand.  Ch.  312 ;  Whitney  v.  Union  Ry. 
Co.,  77  Mass.  (11  Gray)  359,  71  Am.  Dec.  715; 
Haskell  v.  Wright,  23  N.  J.  Bq.  389-  Wlnul- 
pesaukee,  etc.,  v.  Crordon,  63  N.  H.  505,  3  Atl. 
426. 

[8]  It  is  argued  that  the  construction 
adopted  by  the  lower  court  and  approved  by 
us  cannot  be  reached  without  making  the 
covenant  read,  "only  for  depot  purposes  and 
facilities,"  thereby  supplying  a  word  which- 
the  parties  did  not  use.  The  argument  is 
plausible  but  not  sound.  We  might,  with 
equal  plausibility,  say  that  the  covenant  can- 
not be  construed  in  accordance  with  the  con- 
tention of  the  railway  company  without  add- 
ing thereto  the  words,  "but  if  not  needed 
for  depot  purposes  and  facilities,  the  land 
hereby  conveyed  may  be  used  for  any  other 
lawful  purpose."  It  is,  of  course,  true  that 
courts  cannot  read  into  contracts  and  con- 
veyances language  whidi  will  add  to  or  take 
from  the  meaning  of  the  words  already  con- 
tained therein ;  but,  if  this  rule  could  be  ap- 
plied as  appellants  attempt  to  apply  it  here, 
the  result  would  be  that  courts  could  never 
undertake  to  construe  an  Instrument  with- 
out being  confined  to  the  exact  language  em- 
ployed therein.  There  are  more  ways  than 
one  of  expressing  an  idea  clearly,  and  the 
language  of  the  decree  of  the  circuit  court 
declaring  that  "it  was  the  intention  and 
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agreement  of  the  grantors  and  grantee  In 
the  dieed  that  the  land  therein  conveyed 
Bhould  be  nsed  only  for  depot  purposes  and  fa- 
cilities connected  therewith/'  was  simply  an- 
other and  more  emphatic  way  of  stating  the 
already  dear  import  of  the  provision  in  ques- 
tion. 

The  case  of  Boiling  v.  Petersburg,  8  Leigh 
(35  Va.)  224,  is  strongly  relied  upon  as  sus- 
taining the  contention  of  the  appellants.  An 
examination  of  that  case  will  show  a  sub- 
stantial and  vital  distinction  between  it  and 
the  Instant  case.  As  unmistakably  shown  by 
the  several  opinions  delivered  in  the  case, 
the  sole  intention  of  the  grantors  in  the  deed 
there  involved  was  to  require  the  mainte- 
nance of  a  courthouse  on  the  land  conveyed, 
and  not  to  further  restrict  its  use.  In  the 
brief  of  counsel  for  the  appellee,  it  is  said: 


«r 


'The  distinction  is  plain.  In  the  BoUlng 
Case,  the  intention  of  the  parties  was  to  re- 
quire the  use  which  should  be  made,  while  in 
this  case  the  intention  of  the  parties  was  to 
specify  the  use  which  might  be  made.*' 

This,  we  think,  is  the  true  distinction  be- 
tween the  two  cases.  If  the  deed  from  Avis 
had  said  that  the  land  was  conveyed  on  con- 
dition that  a  depot  should  be  erected  and 
maintained  thereon,  then  it  would  be  simple 
and  easy  enough  to  say  that  there  was  no 
restriction  upon  the  use  of  any  part  of  the 
land  not  needed  for  the  depot;  but  the  lan- 
guage of  the  covenant  which  actually  was 
embodied  in  the  deed  seems  to  us  to  plain- 
ly limit  the  use  of  the  additional  land  to  fa- 
cilities connected  with  the  depot. 

We  find  no  error  in  the  decree,  and  it  la 
affirmed. 

Affirmed. 

(124  Va.  484) 

ATLANTIC  COAST  LINE  R.  CO.  v.  TTLER. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1919.) 

L  Appeal  ano  Erkob  «S=>1002  —  Review — 

VESniCT   ON    CONrLICTINQ   EvinENdE  —  Bb- 

BOBS  OF  Law. 
Verdict  of  jury  on  conflicting  evidence  is 
conclusive  on  Supreme  Court,  and  will  not  be 
disturbed  unless  some  harmful  error  of  law  was 
committed  by  the  trial  court. 

2.  Evidence  «=»73— Pbesumption— Compu- 
ANCB  WITH  Statute. 
In  action  against  railroad  for  injuries  at 
crossing,  there  is  a  presumption,  from  the  fact 
tliat  the  railroad  erected  gates,  that  they  were 
erected  in  obedience  to  a  city  ordinance. 

8.  Appeal  and  Ebbob  ^s»231(5)—RESEByA- 

TION    OF    GBOUNDS    OF   REVIEW— ObJEOTIOW 

TO  Obdinange. 

In  action  for  injuries  at  railroad  crossing, 
where  defendant  objected  to  introduction  of 
city  ordinance  requiring  vertical  arm  gates  at 
crossing,  without  specifying  any  ground  there- 
for, it  cannot  complain  on  appeal  that  ordinance 


was  inadmissible  because  relating  only  to  gates 
to  be  erected  when  deemed  necessary  and  re- 
quired by  committee  on  streets. 

4.  &AILB0ADB  ^=»307(4)— INJUBIES  AT  CBOSS- 

INQ— Duty  to  Ebect  Gategh-Neolioencs. 
It  was  absolute  duty  of  railroad  to  erect 
vertical  arm  gates  at  city  crossing  as  required 
by  city's  ordinance,  not  merely  its  duty  to  use 
ordinary  care  to  obey  the  ordinance,  and  any 
failure  to  erect  such  gates,  if  the  sole  proximate 
cause  of  injury  to  plaintiff,  was  negligence  sus- 
taining recovery. 

5.  Railboaus  ^=3»317— Injxtbt  at  CBOSSiNa— 

IMSTBUOTION. 

In  action  against  railroad  for  injuries  to 
plaintiff  at  city  crossing,  trial  court  properly 
instructed  that  if  train  which  struck  plaintiff's 
buggy  was  operated  at  more  than  four  miles 
an  hour,  speed  fixed  by  ordinance,  railroad  was 
negligent,  and  if  jury  believed  such  negligence 
was  proximate  cause  of  accident,  and  plain- 
tiff was  not  negligent,  they  must  find  for  plain- 
tiff. 

6.  Railboads  <8=::>351(22)— Injubies  at  Cboss- 

INQ— INSTBUCTION   ON  LAST   ClEAB   ChANCE 

—Evidence. 
In  action  against  railroad  for  injuries  to 
plaintiff  whose  buggy  was  struck  at  city  cross- 
ing, where  it  was  held  on  the  track  by  a  low- 
ered gate,  evidence  KM  sufficient  to  justify  giv- 
ing of  an  instruction  on  last  dear  chance. 

7.  Railboads  ^=s»346(5>— Injttbies  at  Cboss- 
ing— Contbibutobt  Nboliqence— Bubden 
of  Pboof. 

In  action  against  railroad  for  injuries  at 
crossing,  burden  to  prove  plaintiff's  contributory 
negligence  is  on  the  railroad,  unless  it  appears 
from  plaintiff's  evidence. 

8.  Tbial  !®=5»229—Instbuotions— Repetition 
— Ekphasizino  Pbopositions. 

It  would  be  improper  to  repeat  and  empha- 
size propositions  of  fact  and  law  which  already 
had  been  clearly  stated. 

9.  Tbial   ^=3»252(9)— Abstbagt   Instbtjction. 

In  action  for  injuries  at  railroad  crossing, 
when  plaintiff  in  her  buggy  was  caught  on 
tracks  by  lowered  gates,  and  struck  by  freight 
train,  instruction  based  partly  on  supposition 
that  gates  on  one  side  were  being  let  down  at 
tnne  buggy  was  driven  on  tracks  on  other  side 
held  properly  refused  as  without  support  in  evi- 
dence. 

10.  Tbial  ^=»260(1)—Instbuctions— Repeti- 
tion. 

An  instruction,  based  on  a  theory,  supported 
by  evidence,  on  which  the  jury  had  already  been 
sufficiently  instructed,  was  properly  refused. 

Error  to  Hustings  Court  of  Richmond. 

Action  by  Mattie  Tyler  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  BYom 
judgment  for  plaintlif,  defendant  brings  er- 
ror.   Affirmed. 

Bernard  Mann,  of  Petersburg,  B.  P.  Cox, 
of  Richmond,  and  Wm.  B.  Mcllwalne,  of 
Petersburg,  for  plaintiff  In  error. 

Nunnally  &  Miller,  of  Richmond,  for  de- 
fendant in  error. 


Os^Foi  other  cebm  sea  same  toplo  and  KBY-NUMBBR  in  all  Key-Nttmber«d  Digests  and  Indszss 
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PRENTIS,  J.  The  Atlantic  Ck>ast  Line 
Lailroad  Company  complains  of  a  verdict 
and  judgment  in  favor  of  Mattie  Tyler,  in 
an  action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by 
her. 

The  substantial  facts,  as  shown  by  the 
plaintiffs  evidence,  are  that  she  was  being 
driven  in  a  buggy  from  Manchester  to  her 
home  in  the  country  shortly  after  midnight ; 
that,  when  she  reached  the  three  tracks 
of  the  company  crossing  Hull  street,  the 
gates  were  up;  and  that,  just  as  the  horse 
crossed  the  third  of  the  railroad  tracks  go- 
ing towards  Swansboro,  the  gate  was  low- 
ered in  front  of  the  horse  which  prevented 
him  from  going  further;  and  that  while 
thus  stopped  on  the  track  a  freight  train, 
coming  from  the  south,  which  consisted  of 
18  cars  and  an  engine,  being  pushed  back- 
wards, collided  with  the  buggy  and  caused 
her  injuries.  The  evidence  submitted  in 
her  behalf  also  tended  to  show  that,  al- 
though the  crossing  was  fairly  lighted,  she 
could  not  at  night  see  far  down  the  track  in 
the  direction  from  which  the  train  was 
coming,  and  that  no  warning  signals  of  any 
kind  were  given. 

The  company's  evidence  tends  to  prove 
that  the  gates  on  the  Swansboro  side  of  the 
track  were  already  lowered  and  that  at  the 
time  the  buggy  was  driven  between  the 
gates  on  the  Manchester  side  of  the  track 
they  were  being  lowered;  that  the  gateman 
endeavored  to  prevent  the  driver  of  the  bug- 
gy from  going  upon  the  tracks;  and  that 
the  train  was  stopped  as  quickly  as  It  pos- 
sibly could  have  been  stopped,  after  the 
plalntifTs  position  of  peril  was  discovered. 

[1]  These  conflicting  theories  were  sub- 
mitted to  the  jury.  Upon  well-settled  prin- 
ciples their  verdict  is  conclusive  on  this 
court,  and  will  not  be  disturbed  unless  some 
harmful  error  of  law  was  committed  by  the 
trial  court  Atlantic  Coast  Line  R-  Co.  v. 
Church,  120  Va.  733,  92  S.  E.  905,  and  cases 
there  cited. 

The  errors  of  law  alleged  are: 

[2,3]  1.  That  the  court  gave  instruction 
No.  1  for  the  plaintiif,  reading  thus: 

**The  coart  instructs  the  jury  that  under  the 
ordinance  of  the  city  of  Richmond  it  was  the 
duty  of  the  defendant  to  provide  and  erect  verti- 
cal arm  gates  at  this  crossing  of  its  track  over 
Hull  street,  and  it  was  the  further  duty  of 
the  said  defendant  to  erect  and  maintain  the 
said  gates,  and  to  provide  for  the  closing  of  them 
at  the  approach  of  engines  or  trains  so  as  to 
prevent  accident  and  the  failure  to  perform  the 
duty  set  forth  above  is  negligence;  and  if  you 
believe  from  the  evidence  that  the  defendant 
failed  to  perform  the  said  duty  and  the  said 
failure  was  the  proximate  cause  of  the  accident 
to  the  plaintiff,  without  negligence  on  her  part, 
then  you  must  find  for  the  plaintifiL" 

Two  points  are  made  against  this  instruc- 
tion.   One  is  that  the  ordinance  which  was 


introduced  relates  to  gates  which  are  to  be 
erected  when  deemed  necessary  and  requir- 
ed by  the  committee  on  streets,  and  that 
there  is  no  evidence  in  the  record  to  show 
that  the  committee  on  streets  ever  required 
these  gates  to  be  erected  and  maintained. 
A  sufficient  answer  to  this  objection  is  that 
this  point  was  not  made  at  the  time  the  or- 
dinance was  introduced.  The  defendant  at 
the  trial  simply  made  a  general  objection  to 
the  introduction  of  the  ordinance,  without 
specifying  any  ground  therefor.  There  is 
a  presumption,  growing  out  of  the  fact  that 
the  gates  were  erected,  that  they  were  erect- 
ed in  obedience  to  this  ordinance,  and,  if 
the  question  had  been  raised  in  the  trial 
court  which  is  raised  here,  the  court  would 
doubtless  have  excluded  the  evidence  until 
the  facts  with  reference  thereto  had  been 
ascertained.  Such  a  point  cannot  be  raised 
for  the  first  time  in  this  court 

[4]  The  other  objection  to  the  instruction 
is  that,  instead  of  telling  the  jury  that  it 
was  the  company's  absolute  duty  to  obey 
the  ordinance,  they  should  have  been  in- 
structed that  the  company  was  bound  to 
exercise  ordinary  caje  to  obey  it^  Tbe 
suggestion  is  without  merit  It  is  the  ab- 
solute duty  of  all  to  obey  valid  statutes  and 
ordinances  enacted  for  the  protection  of 
human  life,  and  the  fWure  to  do  so,  if  this 
be  the  sole  proximate  cause  of  an  accident, 
is  negligence  which  will  sustain  a  recovery. 
The  instruction  followed  the  ordinance  and 
is  correct  Atlantic  &  Danville  R.  Co.  v. 
Reiger,  95  Va.  427,  2S  S.  E.  595;  A.  a  L. 
Co.  V.  Church,  supra. 

[6]  2.  The  second  instruction  complained 
of  was  one  given  for  the  plaintiff,  and  re- 
lated to  the  speed  of  the  train,  and  told  the 
jury  that,  if  the  train  was  operated  at  a 
rate  of  speed  greater  than  four  miles  an 
hour,  the  rate  fixed  by  an  ordinance  of  the 
city,  then  that  this  was  negligence,  and 
that,  if  they  believed  that  this  negligence 
was  the  proximate  cause  of  the  accident  and 
that  the  plaintiff  was  free  from  negligence, 
then  they  must  find  for  the  plaintiff.  No 
authority  is  relied  upon  to  support  this  ob- 
jection, and  we  find  no  error  in  the  Instruc- 
tion. 

[6]  8.  The  third  instruction  relates  to  the 
last  dear  chance  doctrine,  and  the  jury 
were  told  that  if  by  the  exercise  of  ordinary 
care  the  servants  of  the  defendant  in  diarge 
of  the  train,  or  the  gatekeeper  in  charge 
of  the  gates,  could,  after  the  peril  of  the 
plaintiff  had  been  discovered,  by  the  use  of 
ordinary  care  have  prevented  the  accident 
then  it  was  their  duty  to  do  so.  l^ere  is 
sufficient  evidence  in  the  record  to  sustain 
this  instruction. 

[7]  4.  The  other  instruction  complained 
of  relates  to  the  defense  of  contributory  neg- 
ligence, and  shows  that  the  burden  of  prov« 
Ing  the  plaintiff's  contributory  negUgenct 
is  upon  the  defendant  unless  it  appears  from 
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the  plaiDtliTs  evidence.  This  instruction, 
in  substantially  this  form,  has  been  many 
times  approved  by  this  court 

[8]  5.  The  defendant  complains  of  the  re- 
fusal of  the  court  to  give  instruction  No.  7, 
offered  in  its  behalf.  It  is  sufficient  to  say 
as  to  this  that  the  court  had  already  given 
at  the  instance  of  the  defendant  six  instruc- 
tions which  fully  and  sufficiently  instructed 
the  jury  as  to  the  defendants  theory,  and  it 
was  unnecessary  and  improper  to  repeat  and 
emphasize  propositions  of  fact  and  law 
which  had  already  been  clearly  and  suffi- 
ciently stated  to  the  Jury. 

[9, 10]  6.  Instruction  No.  8,  which  was  of- 
fered by  the  defendant  and  refused,  seems 
to  be  based  in  part  ui)on  the  supposition  that 
.the  gates  on  the  Swansboro  side  were  being 
let  down  at  the  time  the  buggy  was  driven 
upon  the  tracks  on  the  Manchester  side. 
There  is  no  evidence  submitted  by  the  de- 
fendant tending  to  prove  this.  The  com- 
pany undertook  to  prove  by  several  witness- 
es that  the  gates  on  the  Swansboro  side  were 
already  down,  and  that  the  gates  on  the 
Manchester  side  were  being  let  down  at  the 
time  referred  to  and  upon  this  evidence  rest- 
ed its  defense.  The  Instruction  was  prop- 
erly refused  because  there  was  no  evidence 
to  support  the  fact  thereby  suggested.  An- 
other part  of  the  same  instruction  is  based 
upon  the  theory  that  the  evidence  does  sup- 
port, namely,  that  the  gates  on  the  west  or 
Swansboro  side  were  already  down  at  that 
time;  but,  as  the  jury  had  already  been  suf- 
ficiently Instructed  on  this  point  in  instruc- 
tion No.  5  which  the  court  did  give,  such 
repetition  was  unnecessary.  In  that  Instruc- 
tion, No.  5,  they  were  clearly  and  distinctly 
told  that,  if  the  gates  on  the  west  or  Swans- 
boro side  were  down  and  the  gates  on  the 
east  or  Manchester  side  were  being  lowered 
(and  the  evidence  of  the  defendant  tended  to 
prove  that  state  of  facts),  then  the  plaintiff 
could  not  recover. 

Upon  the  whole  case,  it  seems  to  us  that 
the  jury  were  sufficiently  instructed,  and 
that  no  harmful  error  is  shown. 

Affirmed. 


(124  Va.  522) 

CITY  OF  RICHMOND  v.   MERCHANTS' 
NAT.  BANK  OP  RICHMOND. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1919.)   * 

1.  Taxation  ^=5>499— Bank  Stook— €k>BBEO- 
TioN  or  Assessment— Motion— Parties. 

EIrror  in  bringing  action  to  correct  assess- 
ment of  capital  stock,  surplus,  and  undivided 
profits  of  bank,  in  name  of  corporation  instead 
of  stockholders,  was  cured  by  consent  order 
nunc  pro  tunc,  whereby  the  amount  of  taxes  as- 
certained to  be  due  from  stockholders  was  as- 
sessed against  them;    the  court  having  power, 


J  by  virtue  of  consent  order,  to  admit  stockhold- 
ers as  parties. 

2.  TAZAnoN  ^=s»12— Bank  Stock— Disobimi- 
NATioN — United  States  Statute. 

General  purpose  of  U.  S.  Rev.  St  f  5219 
(U.  S.  Comp.  St.  §  9784),  prohibiting  taxation 
of  national  bank  stock  "at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  the  state,"  was 
to  prevent  discrimination  by  the  states  in  fa- 
vor of  state  banking  associations  against  na- 
tional banking  associations. 

3.  Taxation  <ds»12  —  Discsimination— Na- 
tional Bank  Stock. 

Ordinance  founded  upon  Acts  1915,  c  85, 
imposing  tax  of  $1.40  on  $100  on  national  bank 
capital,  instead  of  30  cents,  the  rate  imposed  on 
other  moneyed  capital  in  the  hands  of  individ- 
uals, is  not  a  discrimination  against  the  bank 
capital  in  favor  of  the  other  moneyed  capital, 
in  violation  of  Rev.  St.  U.  S.  §  5219  (U.  S. 
Comp.  St.  §  9784),  prohibiting  taxation  of  na- 
tional bank  stock  at  a  greater  rate  than  other 
"moneyed  capital  in  the  hands  of  individual 
citizens.** 

Error  to  Hustings  CJonrt  of  Richmond. 

Petition  by  the  Merchants'  National  Bank 
of  Richmond  against  the  city  of  Richmond,  to 
correct  an  assessment  Order  granting 
plaintiff  relief  prayed  for,  and  defendant 
brings  error.    Reversed. 

H.  R.  Pollard,  of  Richmond,  for  plaintiff 
in  error. 

Coke  &  Plckrell  and  Legh  R.  Page,  all  of 
Richmond,  for  defendant  in  error. 

WHITTLE,  P.  This  ca^se  originated  in  the 
hustings  court  with  a  petition  by  the  Mer- 
chants' National  Bank  of  Rlchmcmd  against 
the  city  of  Richmond,  to  correct  an  alleged 
erroneous  assessment  for  the  year  1915,  di- 
rectiy  against  the  bank  upon  its  capital 
stock,  surplus,  and  imdivlded  profits,  less 
the  assessed  value  of  its  real  estate  and  other 
deductions  allowed  by  law,  instead  of  being 
levied  and  assessed  against  the  shareholders 
of  the  stock  of  the  bank  upon  the  value  of 
their  shares  ascertained  as  the  law  pre- 
scribes. Moreover,  complaint  was  made  that 
the  assessment,  Instead  of  being  limited  to  the 
alleged  maximum  rate  of  30  cents  on  each 
$100  of  the  ascertained  value  of  the  shares 
of  stock,  was  fixed,  levied,  and  collected  at 
$1.40  on  each  $100  of  such  value.  To  an  or- 
der of  the  hustings  court  granting  the  relief 
prayed  for,  this  writ  of  error  was  allowed. 

Two  assignments  of  error  were  pressed: 
(1)  That  the  court  erred  in  overruling  the  mo- 
tion of  the  dty  to  dismiss  the  proceeding 
for  want  of  jurisdiction.  (2)  In  establishing 
30  cents  on  the  $100  of  value  as  the  maximuih 
rate  that  could  be  levied  by  the  dty  on  the 
shares  of  bank  stock  in  place  of  $1.40. 

The  first  assignment  rests  upon  the  conten- 
tion  that   the   assessment,   in   essence,   is 


tfsoFor  other  eases  see  same  topic  and  KBT-NTTMBBR  in  all  Key-Numbered  Digests  and  Indexes 


M4 


96  SOUTHEASTERN  REPORTER 


(Va. 


ftgalstt  thf  atockliolders,  and  therefore  the 
proceeding  should  have  been  In  their  name, 
and  could  not  be  maintained  by  the  bank. 
Main  St  Bank,  Inc.,  y.  City  of  Richmond. 
122  Va.  574, 05  S.  B.  386. 

[1]  Whatever  merit  there  may  have  been 
In  this  assignment  in  the  first  instance,  the 
error  in  procedure  was  cured  by  the  con- 
sent order,  nunc  pro  tunc,  whereby  the 
amount  of  taxes  ascertained  to  be  due  from 
the  shareholders  was  assessed  against  them. 
The  court,  by  virtue  of  the  consent  order, 
was  within  its  powers  thus  to  admit  the 
shareholders  (the  real  persons  in  interest) 
as  parties,  and  to  make  a  correct  assessment 
against  them.  Commonwealth  v.  Schmelz, 
114  Va.  364.  76  S.  B.  905. 

2.  The  remaining  controverted  question  for 
our  determination  is.  What  was  the  maximum 
rate  which  the  dty  of  Richmond  could  law- 
fully levy  on  the  shares  of  bank  stock  for 
the  year  1915? 

By  way  of  premise  to  the  consideration  of 
this  feature  of  the  case,  we  may  observe  that 
the  dty  of  Richmond,  under  its  charter, 
possesses  plenary  power  of  taxation,  subject 
only  to  such  limitations  as  may  be  placed 
upon  the  exercise  of  that  power  by  the 
Constitution  and  Legislature. 

The  ordinance  approved  April  9,  1915,  is 
founded  upon  the  dty  charter  and  the  segre- 
gation act  passed  by  the  General  Assembly  at 
its  extra  session  of  1915,  and  approved 
March  15,  1915  (an  emergency  was  declared 
to  exist  with  respect  to  it,  so  that  the  act 
was  in  force  from  its  passage).  Acts  1915, 
c.  85,  p.  119.  The  gravamen  of  the  bank's 
complaint  is  that  its  capital  is  taxed  at  the 
rate  of  $1.40  on  the  $100,  Instead  of  30  cents, 
the  rate  imposed  on  other  moneyed  capital 
in  the  hands  of  individuals.  Its  contentions 
are  based  on  an  alleged  conflict  between  the 
ordinance  and  section  1040a  of  the  Code; 
section  168  of  the  state  Constitution;  the 
fact  that  at  the  date  of  the  assessment  the 
rate  of  taxation  on  all  intangible  property 
taxed  that  was  also  taxed  by  the  state  was 
at  the  rate  of  30  cents  on  the  $100 ;  and  that 
a  higher  rate  than  30  cents  contravened  sec- 
tion 5219,  Rev.  Stat.  U.  S.  (tJ.  S.  Comp.  St. 
(  9784).  All  of  these  objections  except  the 
last  were  practically  disposed  of  by  the  con- 
struction placed  upon  the  segregation  act  by 
the  dedslon  of  this  court  in  the  case  of  City 
of  Richmond  v.  Drewry-Hughes  Co.,  122  Va. 
178,  94  S.  E.  989. 

The  history  of  the  litigation  of  which  that 
case  is  the  sequel  was  this:  By  authority 
of  the  ordinance  (one  of  the  features  of 
which  is  here  drawn  in  question)  the  dty 
assessed  the  capital  employed  by  Drewry- 
Hughes  Company  (and  other  merdiants  resid- 
ing and  doing  business  in  the  dty)  in  their 
business  as  merchants  at  $1.40  on  the  $100. 
6*rom  an  order  of  the  hustings  court  de- 
claring the  correct  rate  of  taxation  in  that 
case  to  be  30  cents  on  the  $100,  the  city 


appealed,  and  at  the  November  term,  191S, 
of  this  court  that  judgment  was  aflSrmed. 
The  case  again  came  before  us  on  rehearing, 
and  was  ably  argued  by  the  original  coun- 
sel, and  also  by  others,  whose  localities 
were  affected  by  the  dededon,  on  briefs;  and 
in  an  exhaustive  opinion,  written  by  Judge 
Kelly  and  concurred  In  by  all  the  other 
judges,  the  judgment  of  the  hustings  court 
was  reversed.  The  last  opinion  covers  the 
contentions  stressed  in  this  case,  save  the  in- 
sistence that  the  exception  in  the  segregati<m 
act  as  therein  construed  would,  if  applied  to 
national  banks,  be  violative  of  section  5219, 
supra. 

Since,  therefore,  we  have  no  purpose  to 
recede  from  the  condusions  reached  in  the 
merchants'  tax  case,  further  elaborate  dis- 
cussion of  the  questions  settled  by  that  de- 
dslon is  unnecessary.'  This  statement  Is 
predicated  upon  the  view  that  the  excep- 
tions in  the  act  of  1915,  In  respect  to  the 
capital  of  merchants  and  the  shares  of  stodc 
of  banks  In  the  particular  here  involved,  are 
so  concatenated  as  necessarily  to  demand  the 
same  construction. 

The  act  after  segregating  the  several  kinds 
and  dasses  of  property,  so  as  to  spedfy  uiK)n 
what  subjects  state  taxes  and  upon  what 
subjects  local  taxes  may  be  levied,  respec- 
tively, and  limiting  the  maximum  local  rate 
of  taxation  on  segregated  Intangible  i)ersonal 
property  at  30  cents  on  the  $100  of  assessed 
value  thereof,  contains  the  following  excep- 
tion: 

"Except  that  the  capital  of  merchants  shall 
not  be  subject  to  the  state  taxation,  but  may 
be  taxed  locally  as  prescribed  by  law;  and  the 
shares  of  stock  of  banks,  banking  associations, 
and  other  institutions  enumerated  in  section 
seventeen  in  Schedule  D  of  the  act  aforesaid, 
which  shares  of  stock  shall  be  taxed  as  pro- 
vided by  law." 

Judge  Kelly,  In  his  (pinion,  justly  observes : 

*'If  the  purpose  of  the  draftsman  had  been 
to  restrict  local  taxation  of  the  capital  of  mer- 
chants to  the  rate  previously  named  in  that  par- 
ticular act,  undoubtedly  he  would  have  used 
the  words  'as  prescribed  by  this  act,'  or  their 
equivalent,  instead  of  'as  prescribed  by  law.' 
If  this  be  not  true,  then  it  would  follow  that 
'shares  of  stock  of  banks*  could  only  be  taxed 
locally  at  the  30-cent  rate,  for,  as  we  think,  it 
cannot  be  plausibly  contended  that  the  words, 
*as  prescribed  by  law,'  when  applied  in  the  act 
to  merchants'  capital,  have  any  other  or  differ- 
ent meaning  than  the  words  'as  provided  by 
law,*  when  applied  therein  to  bank  stock.*  The 
necessary  result  of  the  dedsion  of  this  court  in 
Tresnon  v.  Board  of  Supervisors  [120  Va.  2(^1 
90  S.  E.  615,  is  that  the  local  taxation  of  bank 
stock  is  not  controlled  by  the  terms  of  the  seg- 
regation act." 

Judge  Kelly  also  points  out  that  section 
168  of  the  Constitution  does  not  conflict  with 
the  right  of  the  taxing  power  to  tax  different 
dasses  of  intangible  personal  property  at  dif- 
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f  erent  rates,  dtlug  Judson  on  Taxation,  (  441 ; 
87  Cyc.  746 ;  Bradley  v.  City  of  Kiciimond,  110 
Va.  521.  624.  66  S.  B.  872. 

[2]  Adverting  briefly  to  the  contention 
tbat  the  construction  we  are  disposed  to  place 
upon  tlie  segregation  act  and  tne  city  ordi- 
nance is  in  conflict  with  section  5219  of  Re- 
vised Statutes  of  the  United  States,  in  that 
the  tax  of  $1.40  on  the  $100  on  the  shares  of 
bank  stock  is  a  higher  rate  than  is  assessed 
upon  other  **moneyed  capital  in  the  hands  of 
individual  citizens  of  the  state,"  obviously  the 
general  purpose  of  the  federal  statute  is  to 
prevent  dlsa-imination  by  the  states  in  favor 
of  state  banking  associations  against  nation- 
al banking  associations;  and  no  such  dis- 
crimination is  suggested  or  shown  from  this 
record  to  exist 

In  9  U.  S.  Oomp.  Stat  (1916)  title  "Nation- 
al Banks."  at  page  11993.  note  29.  it  is  said: 

•*  *Moneved  CopftoZ.'— The  purpose  of  this  sec- 
tion is  to  prevent  unjust  discrimination  against 
United  States  banks,  so  that  the  phrase  'mon- 
eyed capital'  used  therem  means  capital  engag- 
ed in  the  operations  of  banking,  which  is  used 
as  a  source  of  profit,  so  that  Act  N.  Y.,  July 
1.  1882,  {  312,  declaring  that  the  stockholders 
in  banks  organized  under  the  authority  of  the 
state  or  United  States  shall  be  assessed  for  the 
value  of  their  stock,  was  not  void  under  this 
section  because  the  assessment  roll  showed  that 
the  securities  of  life  insurance  companies,  the 
stock  of  state  corporations,  the  deposits  of  sav- 
ings banks,  the  stock  of  trust  companies,  and 
companies  created  outside  of  the  state  and  own- 
ed in  the  state,  virtually  escaped  taxation,  since 
such  property,  excepting  that  of  savings  banks 
and  trust  companies,  was  not  ^moneyed  capital 
in  the  hands  of  individuals.'  as  contemplated  by 
this  section."  Mercantile  Nat  Bank  v.  New 
York  a887)  121  U.  S.  138^  7  Sup.  Ct  826,  30 
L.  Ed.  896;  National  Bank,  etc.,  v.  Boston 
(1888)  125  U.  S.  60,  8  Sup.  Ct.  772,  31  I^  Ed. 
689;  Palmer  v.  McMahon  (1890)  133  U.  S. 
660,  10  Sup.  Ct  824,  33  L.  Ed.  772 ;  Talbott 
V.  Board  of  Commissioners,  etc.  (1891)  139  U. 
S.  438.  11  Sup.  Ct.  694,  35  L.  Ed.  210;  First 
Nat.  Bank  v.  County  of  Chehalis  (1897)  166  U. 
S.  440,  17  Sup.  Ct.  629,  41  L.  Ed.  1069 ;  New 
York  ex  rel.  Amoskeag  Sav.  Bank  v.  Purdy 
a913)  231  U.  S.  373,  34  Sup.  Ct.  114,  58  U 
Ed.  274. 

[8]  These  decisions  of  the  Supreme  Ckmrt 
€f  the  United  States  (and  authorities  might 
be  multiplied  on  the  subject)  show  that  the 
fundamental  grievance  of  defendant  in  error, 
that  the  rate  of  tax  imposed  under  the  segre- 
gation act  and  the  ordinance  of  the  dty  upon 
the  shareholders  of  bank  stock  constitutes 
"a  gross  and  illegal  discrimination  against 
that  species  of  property  as  compared  with  all 
other  moneyed  capital."  is  groundless. 

In  conclusion,  it  is  only  fair  to  the  learned 
judge  of  the  hustings  court  to  state  that  on 
August  3,  1917.  when  he  delivered  his  judg- 
ment In  this  case  fixing  the  maximum  amount 
of  tax  against  shareholders  of  bank  stock 
at  80  cents  on  the  $100.  the  first  decision 
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of  this  court  in  City  of  Richmond  v.  Drewry- 
Hughes  Co.  was  still  in  force,  and  he  natural- 
ly regarded  it  as  strongly  persuasive,  if  not 
controlling,   authority   in  the  instant   case. 

For  the  reasons  given,  the  order  complained 
of  must  be  reversed,  and  the  case  remanded 
for  further  proceedings  to  be  had  therein  in 
conformity  with  the  views  expressed  in  this 
opinion. 

Reversed. 

(124  Va.  730) 

WESTERN  UNION  TELEGRAPH  CO.  v. 

BOWLES. 

(Supreme  Ck)urt  of  Appeals  of  Virginia. 
March  13.  1919.) 

1.  COHMEBOB    ^=»28— NATUBK    OF— TBANSMIS- 
SION  OF  MESSAOKS. 

TransmisBion  of  intelligence  by  wire  is  com- 
merce. 

2.  COMMEBOE    ®=S>8(7)— iNTEBSTATE    OOMMEBCB 

— Regulation— Telbobafh  CoiiPANius. 

Congress  by  Act  Feb.  4.  1887.  to  regulate 
commerce,  as  amended  by  Act  June,  18.  1910. 
has  occupied  the  whole  field  of  regulation  with 
respect  to  interstate  telegrams,  and  has  thus 
ousted  the  state  of  its  jurisdiction  ever  the  sub- 
ject. 

3.  Commebce  ^=:>28— Interstate  Coumeecb— 
Transmission  of  Messages. 
llie  transmission  of  a  message  between  two 
points  in  a  state  which  in  the  course  of  its 
transmission  passed  out  of  the  state  is  inter- 
state commerce,  though  the  message  in  the  first 
instance  passed  through  point  of  destination, 
and  could  have  been  sent  there  direct,  where  the 
route  by  which  it  was  sent  afforded  the  quickest 
service  and  was  the  one  in  regular  use. 

4.  COMMEBGB    ^3»8(7>— InTEBSTATE   COMMEBCB 
— BSGTJLATION  OF  TSXEGBAPH  COMPANIES. 

Where  message  passes  out  of  state  during 
transmission  and  becomes  an  interstate  message, 
the  state,  in  view  of  Act  of  June  18,  1910.  loses 
its  jurisdiction,  and  has  no  right  to  say  that 
the  message  should  have  been  sent  by  a  different 
route. 

5.  CoMMEBCB  ^=»59— Intebstate  Commebcet- 
I^CLEGBAPH  Companies. 

In  view  of  Act  Cong.  Feb.  4,  1887.  to  reg- 
ulate commerce,  as  amended  by  Act  June  18» 
1910,  depriving  the  state  of  its  jurisdiction  over 
regulation  of  interstate  messages.  Act  approved 
March  21,  1916  (Acts  1916,  c.  439),  definmg 
interstate  messages,  is  invalid,  being  an  attempt 
to  legislate  upon  the  subject  over  which  the 
state  has  no  Jurisdiction. 

6.  Coubts     ^=s»97(6)— Decisions— Intebstatb 

COMMEBCfB. 

Upon  the  question  of  what  constitutes  inter- 
state commeroe.  the  state  laws  must  give  way 
to  federal  law  as  laid  down  by  federal  judicial 
decisions. 

7.  CoMMEBOE  ^=»8(1)— Inovbstatb  Commebob 
— tLaws  Appucablb. 

On  the  question  of  interstate  commerce, 
state  laws  must  give  way  to  federal  laws,  wheth* 
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er  such  laws  take  the  form  of  Judicial  deciaiona 
or  legislative  enactments. 

8.  Courts    ^=>366(1)— Decisions— Oonstbuo- 
TioN  OF  State  Laws. 

Upon  all  questions  arising  under  state  Con- 
stitutions and  laws,  where  nothing  is  involved 
of  national  authority  or  national  right,  the  fed- 
eral courts  are  bound  to  accept  the  construc- 
tion placed  by  the  courts  of  the  state  upon  its 
Constitution  and  statutes  whenever  the  former 
courts  fLte  called  upon  to  decide  similar  ques- 
tions. 

Error  to  Circuit  Court,  Henry  County. 

Action  by  I.  S.  Bowles  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintlfT,  and  defendant  brings  error.  He- 
versed. 

Whittle  &  Whlttie,  of  Martinsville,  and 
Hughes,  Little  &  Seawell,  of  Norfolk,  for 
plaintiff  in  error. 

Wm.  M.  Peyton  and  I.  M.  Clingenpeel,  both 
of  Martinsville,  for  defendant  In  error. 

KELLY',  J.  L  S.  Bowles  delivered  to  the 
agent  of  the  Western  Union  Telegraph  Com- 
pany at  Bassett  a  prepaid  message  to  be 
transmitted  to  Dr.  M.  E.  Hundley,  at  Mar- 
tinsville. The  points  of  origin  and  destina- 
tion are  both  within  this  state. 

Following  the  method  then,  and  for  some 
years  theretofore,  in  regular  use  by  the  com- 
pany, this  message  was  forwarded  from  Bas- 
sett to  Richmond  over  a  direct  wire  which 
passes  through  two  telegraph  offices  in  North 
Carolina  before  it  reaches  Richmond,  the  re- 
lay point  for  messages  coming  Into  the  terri- 
tory in  which  MartinsyiUe  Is  situated.  This 
wire  passes  through  the  Martinsville  office, 
hut  is  not  designed  for  direct  use  there. 
From  Richmond  the  message,  like  all  others 
of  its  class,  was  sent  over  another  direct 
wire  which  runs  through  two  other  North 
Carolina  offices  before  reaching  Martinsville. 
The  agent  at  Bassett  testified  that  the  mes- 
sage could  have  been  sent  direct  to  Martins- 
ville, but  that  the  route  by  which  he  did 
send  it  was  the  one  which  afforded  the  quick- 
est service  to  patrons,  and  was  the  one  In 
regular  use  under  the  practice  and  require- 
ments of  the  company.  This  testimony  is  not 
in  any  way  disputed  or  contradicted. 

No  complaint  was  made  of  any  delay  in 
transmission  or  delivery,  but  the  message  as 
given  to  Dr.  Hundley  was  signed  "O.  S. 
Bowles,''  the  first  initial  of  the  sender's  name 
having  been  changed  from  "I"  to  "O";  and 
the  present  action  was  brought  by  Bowles, 
based  upon  this  error,  to  recover  the  statu- 
tory penalty  of  $100,  prescribed*  in  section 
1294h,  cL  5,  of  the  Code  of  1904.  There  was 
a  verdict  and  Judgment  below  in  his  favor. 

The  decisive  question  in  the  case  is  wheth- 
er the  message,  as  handled  by  the  company, 
constituted  interstate  commerce,  and  thus  lay 


beyond  the  realm  of  state  control  and  regula- 
tion. As  a  matter  of  established  law,  we 
think  It  did. 

[1-3]  In  Western  Union  Telegraph  Co.  v. 
Boiling,  120  Va.  413,  91  S.  E.  154,  Ann.  Cas. 
191SC,  1036,  the  following  propositions  are 
shown  to  be  conclusively  settled  by  author- 
ity, and  are  accordingly  adopted  as  law  in 
this  jurisdiction:  (1)  Transmission  of  intelli- 
gence by  wire  is  commerce.  (2)  The  trans- 
mission of  a  telegraph  message  between  two 
points  in  the  state  which  in  the  course  of  its 
transmission  passes  out  of  the  state  Is  Inter- 
state commerce.  (3)  Congress,  by  the  act  to 
regulate  commerce  (Act  Feb.  4,  1887,  c  104, 
24  Stat  379),  as  amended  June  18,  1910  (36 
Stat  539,  c.  309),  has  occupied  the  whole 
field  of  regulation  with  respect  to  interstate 
telegrams,  and  has  thus  ousted  the  state  of 
its  Jurisdiction  over  the  subject 

The  fact  that  the  message  here  involved 
went  in  the  first  instance  through  Martins- 
ville, and  might,  if  the  company's  rules  had 
so  required,  have  been  received  there  without 
passing  out  of  the  state,  does  not  as  con- 
tended by  the  defendant  in  error,  differenti- 
ate the  case  in  principle  from  the  Boiling 
Case.  It  is  true  that  in  the  latter  case  there 
appeared  to  be  no  means  of  transmitting  the 
message  except  through  a  relay  point  oatside 
of  the  state;  but  in  the  companion  case  of 
Western  Union  Telegraph  CJo.  v.  Mahone,  120 
Va.  422,  91  S.  E.  157,  decided  the  same  day, 
the  message  involved  might  have  been  sent 
from  the  point  of  origin  to  the  point  of  des- 
tination without  leaving  the  state;  and  this 
court  there  said: 

"There  is  no  substantial  difference  between  the 
law  applicable  to  this  [Mahone]  Case  and  that 
applicable  to  the  case  of  Western  Union  Tele- 
graph Company  v.  Boiling,  •  *  *  this  day 
decided." 

It  was  contended  in  the  Mahone  Oase,  as 
here,  that,  inasmuch  as  the  message  could 
have  been  sent  over  an  intrastate  route,  the 
company  could  not  impress  upon  it  an  inter- 
state character  by  a  different  routing.  But 
this  court  held,  upon  authority,  that  the  in- 
terstate character  of  the  message  must  be 
tested  by  the  actual  facts  as  to  its  transmis- 
sion, and  not  by  the  motives  of  the  company; 
and,  further,  as  a  necessary  corollary  from 
the  decision  in  the  Boiling  C^se,  that  the 
adoption  by  the  company  of  an  interstate 
route  of  transmission  relegated  the  transac- 
tion to  the  domain  of  federal  control. 

[4]  Whether  the  power  of  regulation  rests 
with  the  state  or  with  the  United  States,  the 
really  important  question  is  one  of  public 
service.  If  only  the  i)atrons  of  the  company 
at  Bassett  and  Martinsville  were  concerned* 
there  would  seem  to  be  little  doubt  certainly 
to  a  mind  unfamiliar  with  the  art  of  telegra- 
phy and  untrained  in  its  practical  use,  that 
the  best  and  quickest  way  to  serve  these  two 


^ss»For  other  cases  eee  same  topic  and  K&T-NUMBER  in  all  Key-Numbered  Digests  and  Index< 


Va.) 


ADAMS  >.  TBI-CITY  AMUSBMENT  00. 


647 


points  would  be  by  the  use  of  a  direct  In- 
stead of  a  circuitous  line.  But  the  company 
serves  a  vast  territory  and  a  multitude  of 
patrons,  and  In  doing  so  maintains  a  large 
organization  and  a  complex  system,  which  it 
is  by  law  required  to  so  direct  and  control 
as  to  best  and  most  efficiently  serve  the  gen- 
eral public.  If  it  is  failing  in  its  duty  in 
this  respect  as  to  messages  of  the  kind  here 
involved,  the  question  is  one  with  which 
(whether  unfortunately  or  not)  the  state  can- 
not deal,  for  the  reasons  already  set  out  We 
can  no  more  say  that  the  message  from  Bas- 
sett  to  Martinsville  should  have  been  sent 
direct  than  we  could  have  said  that  the  mes- 
sage in  the  Mahone  Case  should  have  been  so 
sent. 

[6]  It  follows  from  what  has  been  said 
that  the  act  of  the  General  Assembly,  ap- 
proved March  21,  1916  (Acts  1916,  p.  757),  en- 
titled "An  act  to  define  intrastate  messages 
and  what  is  held  not  to  be  such  a  message," 
strongly  relied  upon  by  the  defendant  in  er- 
ror, Is  of  no  force,  being  an  attempt  to  legis- 
late upon  a  sabject  over  which  the  state  has 
no  jurisdiction  or  power  of  control.  The  act 
is  as  follows: 


"1 


'Be  it  enacted  by  the  General  Assembly  of 
Virginia,  that  any  message  accepted  by  any 
telegraph  company  doing  business  in  this  state 
to  be  sent  to  another  point  in  ttiis  state,  shall 
be  deemed  to  be  an  intrastate  message.  Any 
telegraph  company  that  would  give  such  message 
as  aforesaid  the  character,  or  fix  upon  such 
message  an  interstate  character  by  virtue  of  the 
fact  that  in  the  course  of  transit  of  said  mes- 
sage it  is  relayed  or  carried  out  of  the  state  in 
sending  it,  shaU  introduce  evidence  *  *  * 
that  the  route  used  in  sending  said  message  was 
the  only  practicable  or  feasible  and  the  most 
expeditious  manner  of  sending  said  message,  and 
shall  introduce  as  a  part  of  said  evidence, 
charts  and  maps  showing  lines  of  wires  and  re- 
lay stations  to  prove  such  route  as  the  most 
desirable  and  proper  route  to  have  been  used, 
upon  request  of  any  complainant'* 

[6-8]  This  statute  undertakes  to  define  In- 
terstate commerce,  as  to  telegraphic  commu- 
nications, and  to  confer  upon  the  courts  of 
the  state  the  right  and  power  to  inquire  Into 
and  pass  upon  the  reasonableness  and  expe- 
diency of  the  rules  and  methods  by  which 
such  commerce  is  carried  on.  That  messages 
between  two  points  within,  but  transmitted 
over  lines  passing  without  the  state,  consti- 
tute Interstate  commerce,  and,  as  such,  are 
subject  to  federal  control,  is  a  proposition 
based  upon  federal  decisions  and  federal 
statutes,  as  fully  appears  from  the  Boiling 
and  Mahone  Cases  and  the  authorities  there- 
in dted.  This  being  true,  state  laws  upon 
the  subject  must  give  way,  whether  such 
laws  take  the  form  of  judicial  decisions  or 
legislative  enactments.  Upon  all  questions 
arising  under  state  Constitutions  and  laws, 
where  nothing  is  involved  of  national  author- 


ity or  national  right,  the  federal  courts  are 
bound  to  accept  the  construction  placed  by 
the  courts  of  a  state  upon  Its  Constitution 
and  statutes  whenever  the  former  courts  are 
called  upon  to  decide  similar  questions.  Coo- 
ley's  Const  lim.  (7th  Ed.)  p.  31,  and  cita- 
tions; 5  R.  C.  L.  p.  705,  §  17,  and  citations 
in  note  10.  But  the  decision  of  all  questions 
arising  under  the  laws  of  the  United  States, 
including,  In  particular,  the  definition  and 
meaning  of  the  commerce  clause  of  the  Con- 
stitution, rests  finally  and  conclusively  with 
the  federal  courta  Cooley's  Oonst  Idm.  (7th 
Ed.)  p.  25,  and  notes;  5  R.  C.  L.  p.  705,  §  17, 
and  citations  in  note  9;  United  States  v.  Hill, 
248  U.  S.  420,  39  Sup.  Ct  143,  63  L.  Ed. . 

For  the  foregoing  reasons,  and  upon  the 
authorities  cited  in  support  thereof,  the  Judg- 
ment must  be  reversed* 

Reversed. 

PRIE2NTIS,  J.,  absent 


(124  Va.  478) 

ADAMS  y.  TRI-OITY   AMUSEMENT  CO., 

Inc. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  13,  1919.) 

1.  Contracts  ^=s»302—BniLDiivo— Defect  in 
Walls— Liability. 

A  building  contractor  cannot  be  held  respon- 
sible for  defect  in  not  having  walls  of  a  build- 
ing heavy  enough  to  stand  in  wet  ground,  where 
he  followed  the  plans  and  specifications  fur* 
nished  by  the  architect  as  the  agent  of  the 
owner. 

2.  CoNTfiAOTS  ^=s»232(2)  —  Building  Con- 
tracts —  Unforeseen  Accident  —  Agree* 
MENT  FOR  Reconstruction. 

Where  the  wall  of  a  building  in  construc- 
tion fell,  not  by  contractor's  fault,  but  becaose 
of  defective  plans,  its  re-erection  by  the  archi- 
tect's directions,  contractor  and  owner  each  to 
bear  half  of  the  expenses,  cannot,  upon  owner's 
complaint,  be  said  to  be  inequitable,  particular- 
ly where  the  owner's  president,  general  mana- 
ger, and  corporate  directors  were  informed  of 
and  agreed  to  such  re-erection. 

3.  Corporations  «=»432(12)-^ontraot— Evi- 
dence. 

Evidence  held  to  show  that  a  letter  from 
the  defendant  corporation's  general  manager 
to  contractor  authorizing  the  re-construction  of 
a  wall  at  cost  plus  10  per  cent.,  of  which  the 
treasurer  had  notice,  had  come  to  the  general 
knowledge  of  the  corporation,  and  that  the  cor- 
poration agreed  to  it  by  acquiescence. 

4.  Arbitration  and  Award  €=»85(3)— Par- 
tiality OR  Misconduct  of  Arbitrators- 
Evidence. 

In  a  suit  involving  an  award  made  under 
provisions  of  a  building  contract  fixing  the  value 
of  work,  evidence  held  insufficient  to  show  that 
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the  arbitrator!  were  dishonest,  prejudiced,  or 
unfair. 

6.  CONTSACTB  ^=»232(2)— IliPLISD  CONTSAOrr— 

Ratification. 

Where,  owing  to  a  defect  in  plans,  and  not 
from  contractor's  fault,  walls  collapsed,  requir- 
ing additional  work  to  be  done,  iand  the  corpo- 
rate owner  accepted  and  utilized  the  work  done, 
even  without  an  express  contract,  the  contrac- 
tor is  fairly  entitled  to  recover  the  value  of  the 
work  performed. 

G.  Mechanics'    Liens    ^=»254(2)  —  Fobeclo- 
STJBB—GouNTEBCLAiM— Defects. 

In  the  foreclosure  of  a  mechanic's  lien  by 
contractor,  who  failed  to  waterproof  basement 
walls  because  of  the  caving  in  of  the  earth, 
and  where  there  were  leaks  and  other  defects  in 
the  roof,  although  the  building  was  accepted 
by  the  corporate  owner,  allowance  should  be 
made  for  such  defects. 

7.  Coubts     €=>475(10)  —  Jubisdiction -^  En- 
fobcement  of  Mecjianic's  Lien. 

If  a  suit  in  a  city  corporation  court  against 
the  corporate  owner  of  a  building  in  which  re- 
ceiver was '  appointed  was  instituted  before  a 
contractor's  mechanic's  lien  foreclosure  suit  was 
instituted  in  the  circuit  court,  the  contractor 
should  be  required  to  intervene  in  the  corpora- 
tion court;  but,  if  the  mechanic's  lien  suit 
was  first  instituted,  the  receiver  should  appear 
and  defend. 

Appeal  from  Circuit  Court  of  City  of  Hope- 
well. 

Suit  by  0.  EL  Adams  against  the  Trl-Clty 
Amusement  Company,  Incorporated,  to  en- 
force a  mechanic's  lien.  From  a  decree  for 
plaintiff  reducing  the  amount  of  his  claim, 
plaintiff  appeals.    Amended  and  remanded. 

Don  P.  Halsey,  of  Lynchburg,  and  A.  B. 
Dickinson,  of  Richmond,  for  appellant. 

J.  O.  Hefiin,  of  Colonial  Beach,  and  A.  L. 
Jones,  for  appellee. 

PREXTIS,  J.  C.  B.  Adams  (hereinafter 
called  the  contractor)  erected  a  theater  build- 
ing in  the  city  of  Hopewell  for  the  Trl-City 
Amusement  Company,  Incori)orated/  (here- 
inafter called  the  company).  After  the  com- 
pletion of  the  structure,  the  defendant  tiled 
his  mechanic's  lien,  claiming  that  there  was 
a  balance  due  him  of  $5,898,  and  thereafter 
instituted  this  suit  to  enforce  such  lien. 

The  history  of  the  transaction  appears  to 
be:  That  the  original  contract  in  writing 
was  entered  into  on  February  2,  1916,  and 
provided  for  the  erection  of  a  building  at  the 
price  of  $7,335;  thereafter  the  company  au- 
thorized the  contractor  to  build  a  basement 
as  an  addition  to  the  building  for  $4,407,  and 
certain  extra  work  was  directed.  The  de- 
cree of  the  court  which  is  complained  of  re- 
duced the  claim  of  the  contractor  to  the  sum 
of  $1,977.60,  and  of  this  reduction  the  con- 
tractor is  here  complaining. 

[1]  The  controversy  grows  out  of  the  fttct 


that  the  basement  walla  of  the  Irailding 
twice  fell  and  bad  to  be  re-erected.  The  bal- 
ance claimed  by  the  contractor  is  for  the 
extra  work  imposed  upon  him  In  the  re-erec- 
tion of  these  walls.  When  the  walls  fell  the 
first  time,  they  were  reconstructed  in  ac- 
cordance with  the  original  plans  and  specifi- 
cations of  the  architect,  except  that  by  the 
architect's  Instructions  th^  were  braced 
with  iron  coitmans.  It  is  claimed  for  the  com- 
pany that  the  contractor  rebuilt  these  walls 
without  complaint,  and  at  his  own  expense, 
and  that  his  claim  now  for  oompensation  for 
on&'half  of  the  cost  of  such  re-erection  is  an 
afterthought  Upon  this,  as  upoh  most  of  the 
controverted  questions,  there  is  a  hopeless 
conflict  in  the  testimony.  It  appears,  how- 
ever, from  the  evidence  of  the  ardiitect,  who 
must,  under  the  plain  terms  of  the  written 
contract,  be  held  to  be  the  agent  of  the  com- 
pany, to  direct  the  work  in  its  details,  that  he. 
although  at  first  pf  the  opinion  that  the  fall- 
ing of  the  walls  was  due  to  the  fault  of  the 
contractor,  upon  learning  the  facts  (the  prin- 
cipal fact  in  this  connection  being  that  the 
company  had  failed  to  furnish  the  timbers 
which  were  necessary  for  the  superstructure 
and  for  bracing  the  work),  changed  his  opin- 
ion, and  in  accordance  with  the  agreement  of 
the  parties  directed  the  re-erection  of  the 
walls  at  the  Joint  expense  of  the  company 
and  the  contractor.  It  is  perfectly  manifest 
that  the  design  of  this  wall  was  Ixiadeqnate. 
Whether  sufiiclent  or  not,  under  ordinary 
conditions,  it  appears  that  by  reason  of  the 
low,  wet  character  of  the  ground  and  the 
consequent  drainage  through  it,  such  a  wall 
as  the  architect  designed  was  not  sufficient 
to  stand  the  strain  of  the  water  and  the  earth 
which  was  washed  against  it  For  such  a 
defect  a  building  contractor  cannot  be  held 
responsible,  for  it  is  his  duty  to  follow  the 
plans  and  specifications  furnished  as  his 
guide  by  the  architect  as  the  agent  of  the 
owner. 

[21  The  theory  of  the  company,  that,  be- 
cause of  the  contract  for  the  erection  of  a 
complete  building,  the  loss  arising  from  sadi 
an  accident  should  fall  upon  the  contractor, 
is  unsound,  in  cases  like  this  where  the  loss 
was  caused,  not  by  any  fault  of  the  contrac- 
tor, but  because  of  the  defective  plans  of  the 
ardiltect  So  that  the  walls  having  been  re- 
erected  by  the  direction  of  the  architect  the 
settlement  and  agreement  mjade  under  these 
circumstances  of  imposing  half  the  cost  up- 
on the  contractor  and  half  upon  the  company 
cannot  be  said  to  be  inequitable,  and  this  ad- 
justment of  an  unanticipated  difficulty.  In 
which  the  interest  of  the  company  required 
some  prompt  adjustment,  is  supported  by  the 
testimony  of  the  architect  and  the  contrac- 
tor to  the  effect  that  the  preeddent  general 
manager,  and  directors  of  the  company  were 
informed  of  and  agreed  to  this  division  of 
the  expense  of  such  re-erection. 
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[S]  Hie  walls,  however,  fell  a  second  time, 
after  the  fraioe  superstmctore  had  been 
erected,  and  the  larger  part  of  the  amount 
here  In  controrersy  grows  out  of  the  dalm 
of  the  contractor  for  the  additional  cost  of 
erecting  these  walls  the  third  time.  For  the 
contractor  it  is  shown  that  he  had  strictly 
followed  the  plans  and  instructions  of  the 
architect;  that  after  the  accident  there  was 
a  meeting  of  the  directors;  and  that  at 
that  meeting  he  told  them  that  he  could  build 
a  wall  which  would  stand  in  that  place,  but 
that  it  would  be  necessary  to  make  it  d  feet 
wide  at  the  bottom,  instead  of  18  inches,  as 
the  architect  had  planned,  and  that  it  should 
be  gradually  narrowed  to  the  width  of  18 
inches  at  the  top ;  that  he  estinuLted  the  cost 
of  the  additional  labor  and  material  which 
would  be  required  to  poake  this  change  at 
from  $1,200  to  $1,600,  and  that  he  would 
undertake  to  do  the  work,  which  involved  the 
removal  of  a  large  quantilty  of  earth  and  the 
cleaning  off  of  bricks  of  the  old  wall,  as  well 
as  the  additional  material  and  labor,  at  its 
actual  cost  plus  10  per  cent,  thereon;  and 
that  this  was  agreed  to.  In  a  short  while  he 
asked  for  some  written  memorandum  of  this 
agreement,  and  said  that  he  was  otherwise 
imwilling  to  do  the  work.  Thereupon  Mr. 
Xippas,  who  was  named  as  general  manager 
in  the  charter  of  the  company  and  had  never 
been  removed  from  office,  gave  him  this  let- 
ter: 

''Hopewell,  Ya.,  August  21,  1916. 

"Mr.  0.  B.  Adams,  Hopewell,  Va— Dear  Sir: 
You  are  hereby  authorized  to  proceed  with  the 
following  work  as  extra  work  at  the  Marcelle 
Building  in  Hopewell,  Ya 

"Be-erect  the  walls  tiiat  caved  in  and  take 
down  walls  that  are  not  safe,  at  actual  cost  and 
10  per  cent,  commission. 

"Order  frames  for  the  theater  as  per  sketch 
furnished  yon  same  not  cost  more  than  $75.00 
(5  frames  in  all). 

"Order  electric  fixtures  for  theater  as  select- 
ed by  me,  same  not  to  cost  over  $300.00  (10 
brackets,  5  auditorium  ceiling  lights  &  5  lobby 
lights,  4  exit  lights). 

"Wire  building  for  six  loteroommunicating 
phones. 

"Wire  sidewalk  for  two  street  lights. 

"The  above  electric  fixtures  are  to  be  bought 
for  us  at  cost  price  and  same  is  being  done  for 
us  by  you  as  an  accommodation. 

"Yours  truly,  Tri-City  Amusement  Co.,  Inc., 

"S.  A.  Xippas,  Gnl.  Mgr." 

He  thereupon  proceeded  with  the  work, 
relying  upon  the  assurance  of  that  letter  that 
he  would  receive  the  actual  cost  of  sudi  re- 
erection  with  10  per  cent  commission  there- 
on added.  This  letter  was  promptly  shown 
to  Saunders,  the  treasurer  of  the  company, 
and  according  to  XiiH;)a8  it  was  in  substance 
authorized  and  directed  by  all  of  the  other 
directors.  There  is  no  conflict  about  the 
fact  that  it  was  shown  to  Saunders,  but  all 
of  the  other  directors  testified  that  they  knew 
nothing  whatever  about  the  letter  and  d^iied 


that  there  was  any  agreement  for  the  exec^ 
tion  ^  the  walls  at  cost  plus  10  per  cent 
Their  version  of  the  transaction  is  that  the 
contractor  agreed  to  re-erect  these  walls  for 
a  sum  not  exceeding  $1,600;  but  there  is 
striking  confirmation  of  the  contractor's  un* 
derstanding  in  the  fact  that  each  one  of  the 
witnesses  says  that  the  estimate  of  $1,600 
was  stated  to  be  for  the  additional  material 
and  work  made  necessary  by  the  change  in 
design  and  the  widening  of  the  walls. 

In  considering  such  testimony,  the  equi* 
ties  of  the  situation  naturally  influence  the 
Impartial  mind.  In  this  case  the  contractor 
would  have  been  justified  in  refusing  to  re- 
erect  the  walls  which  had  fallen  because 
of  defects  in  design  (for  which  the  compapy 
and  its  agent,  the  architect,  were  res()onslble) 
and  not  for  defects  in  oonstruction  (for  which 
he  would  have  been  responsible).  There  was 
no  reason  for  ezjiecting  the  contractor  to 
incur  the  expense  of  such  re-erection.  Then, 
in  considering  the  weight  of  the  testimony, 
we  find  that  Xippas  was  the  original  promot* 
er  of  the  company;  that  the  plans  and  con- 
tract for  the  building  were  originally  made 
in  his  name^  he  having  originally  secured  the 
architect  to  make  such  plans^  and  the  writ- 
ten conti'act  was  altered  just  before  It  was 
executed  by  the  insertion  of  the  name  of  the 
company ;  that  Xippas  was  the  general  mana- 
ger; that  he  ordered  many  extras  during  the 
constrpctlon  of  the  woi^  some  of  which  ap- 
pear in  the  letter  above  quoted;  that  he 
countersigned  the  checks  which  were  drawn 
by  the  treasurer  in  favor  of  the  contractor 
as  the  work  progressed ;  and  that  he  did  all 
these  things  with  the  knowledge  of  the  presi- 
dent and  directors  from  which  their  acquies- 
cence must  be  inferred;  and  that  they  have 
aco^ted  the  b^ieflt  of  his  labors  and  atten- 
tion to  the  business  of  the  company,  during 
the  construction. 

Upon  the  whole  case,  we  are  dear  that  the 
weight  of  the  testimony  sustains  the  con- 
tractor's claim,  and  that,  notwithstanding 
the  denials  of  the  other  directors  (whose 
veracity  may  be  conceded),  the  corporation 
must  be  diarged  with  notice  of  the  letter  re- 
ferred to,  written  by  Xippas,  the  general 
manager,  and  commimicated  to  Saunders, 
its  treasurer,  and  this  whether  the  other  di- 
rectors knew  of  it  or  not;  for  it  appears  that 
Xippas  was  In  the  habit  of  giving  orders, 
that  the  affairs  of  the  company  were  con- 
ducted in  a  loose  and  unbusinesslike  way, 
and  that  no  record  of  either  stockholders'  or 
directors'  meetings,  or  of  any  formal  action 
taken  by  the  company  at  any  time,  appears 
to  have  been  kept  by  anybody. 

[4]  Then,  again,  there  is  another  phase  of 
the  controversy,  which,  though  merely  per- 
suasive, tends  to  sustain  the  contractor's 
claim.  In  the  original  agn^eement  It  was 
provided  that — 

"Should  any  dispute  arise  respecting  the  truf» 
value  of  any  such  works  added  or  omitted  by 
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the  contractor,  the  same  shall  be  arbitrated  by 
appealing  to  three  men  who  have  been  mutually 
selected,  and  whose  decision  shall  be  final  and 
binding  on  all  parties." 

Pursuant  to  this  agreement,  three  building 
ezi)erts  were  chosen  as  arbitrators.  They 
met  for  the  purpose  of  arbitrating  the  con- 
troversy on  the  18th  of  January,  1917.  At 
the  request  of  the  company,  through  its  presi- 
dent; Mr.  Temple,  who  said  that  an  important 
witness  was  absent,  they  adjourned  to  a  date 
apparently  agreeable  to  all,  January  23d: 
the  order  of  adjournment  being  signed  by  all 
three  of  the  arbitrators.  When  they  met 
pursuant  to  such  adjournment,  the  arbitrator 
chosen  by  the  company,  by  its  direction, 
withdrew;  whereupon,  the  other  two  arbitra- 
tors proceeded  with  their  investigation  and 
awarded  the  contractor  the  full  anumnt  of 
his  claim.  This  award  was  based  entirely 
upon  the  evidence  of  the  contractor  himself. 
No  sufficient  justification  or  excuse  for  this 
refusal  by  the  company  to  observe  their 
agreement  to  submit  to  arbitration  is  shown 
by  the  record.  The  president,  Mr.  Temple, 
says: 

''I  got  information  which  I  did  not  like,  show- 
ing which  way  things  were  going,  and  as  I  aft- 
erwards found  out  was  correct  from  the  wit- 
nesses herein.  All  those  that  attempted  to  ar^ 
bitrate  were  on  Mr.  Adams'  side,  just  as  I  had 
been  told  they  were;  therefore,  I  declined  to 
arbitrate." 

And  later  he  says,  in  explaining  why  he 
refused  to  submit  the  evidence  to  the  ar- 
bitrators, "After  I  foimd  out  how  things 
were,  we  quit,  and  I  did  not  propose  to  ar- 
bitrate," and  that  he  did  not  feel  bound  by 
the  arbitration  and  "did  not  pay  any  at- 
tention to  it  at  all."  In  response  to  a  ques- 
tion as  to  whether  he  meant  to  say  that  any 
of  the  arbitrators  would  have  acted  imfair- 
ly,  he  replied: 

**No,  sir;  I  mean  to  say  that  they  were  lined 
up  for  the  arbitration  just  as  they  are  lined  up 
here  in  these  depositions,  as  witnesses  for  the 
plaintiff." 

Now,  the  two  arbitrators  who  made  the 
award  were  examined  as  witnesses  in  the 
case,  and  a  close  scrutiny  of  their  testimony 
fails  to  indicate  the  slightest  bias  or.  preju- 
dice against  the  company  or  against  its 
claim.  They  were  experts  especially  well 
fitted  to  determine  such  a  controversy,  and 
there  is  not  the  slightest  suggestion  in  the 
record  above  quoted  that  they  are  not  honest 
men  of  higli  character,  who  wished  to  do 
the  work  which  they  were  requested  to  do 
with  Qie  determination  to  do  justice.  So 
that,  so  far  as  this  record  discloses,  the  with- 


drawal by  the  company  from  the  arbitration 
was  without  justification  or  excuse. 

[6]  There  is  still  another  view  which  may 
be  taken  of  the  case.  It  sufficiently  appear- 
ing that  the  cause  of  the  trouble  was  the  de- 
fect in  the  plans  at  that  particular  place,  be- 
cause of  the  character  of  the  soil  and  drain- 
age, and  that  there  was  no  defect  In  the 
construction  for  which  the  contractor  was  re- 
sponsible, and  the  additional  work  having 
been  done  for  the  benefit  and  advantage  of 
the  company,  and  having  been  accepted  and 
utilized,  even  without  an  express  contract 
the  contractor  is  fairly  entttled  to  recover 
the  value  of  the  work  so  performed.  The 
losses  of  the  stockholders  of  the  company 
have  been  serious,  but  the  contractor  can- 
not be  held  responsible  therefor. 

[6]  Prom  eve:ry  a^ect  of  the  case,  then, 
we  are  convinced  that  the  trial  court  erred 
in  failing  to  sustsdn  the  claim  of  the  contrac- 
tor, substantially  for  the  amount  claimed. 

It  appears,  however,  that  under  one  of  the 
contracts  the  basement  walls  were  to  be 
waterproofed,  and  that  because  of  the  sad- 
den caving  in  of  the  earth  against  the  waU 
this  was  not  done.  There  is  also  testimony 
tending  to  show  that  there  are  leaks  in  the 
roof  and  some  other  defects,  though  the 
building  has  been  accepted  and  is  in  use  by 
the  company.  For  these  defects  there  should 
be  an  allowance  in  favor  of  the  company, 
and  in  our  opinion  this  allowance  should  be 
1500. 

The  decree  will  therefore  be  amended,  and 
the  amount  adjudged  to  be  due  the  contrac- 
tor increased  from  $1,077.60  to  the  sum  of 
$5,393,  with  interest  thereon  from  tbe  IBth 
day  of  January,  1917,  and  costs. 

[7]  It  appears  that  the  trial  court,  after 
determining  the  amount  due,  decreed  that, 
instead  of  enforcing  the  lien  by  further  pro- 
ceedings in  the  cause,  tlxe  complainant  should 
intervene  by  petition  in  a  suit  then  pending 
in  the  corporation  court  of  the  dty  of  Hope- 
well, in  which  a  receiver  had  be^i  appoint- 
ed who  at  that  time  held  the  property  of  the 
company.  If  the  suit  in  the  corporation  court 
of  the  dty  of  Hopewell  was  instituted  before 
this  suit,  then  there  is  no  error  in  requiring 
the  contractor  to  intervene  by  petition  in  that 
suit ;  but,  if  this  suit  was  first  instituted,  the 
circuit  court  of  the  dty  of  Hopewell  should 
proceed  VTith  this  case  and  give  the  contractor 
complete  relief  by  the  enforcement  of  his  lloi 
against  the  property  of  the  company;  or  for 
greater  convenience  one  of  the  causes  diould 
be  removed  to  the  other  court  and  both  there- 
after heard  together. 

The  cause  will  be  rrananded  for  sucb  fur- 
ther proceedings  as  may  be  necessary  to  ef- 
fectuate the  views  herein  expressed. 

Amended  and  remanded. 
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C5OMPT0N  et  aL  r.  RIXEY'S  BX'RS  et  aL 

(Supreme  Court  of  Appeals  of  Yirginia.    March 

13,  1919.) 

1.  Wills  ^=»794— Relinquishment  or  Pbo- 
visioNS— Time. 

Where  a  widow  entered  into  enjoyment  of 
property  under  a  will  and  after  seven  years 
relinquished  its  provisions,  it  was  too  late  for 
her  to  claim  the  provision  made  for  her  by  stat- 
ute. 

2.  Wills  ^=»440  —  Constbuction  —  In- 
tention. 

The  testator's  intention  is  that  spoken  by 
the  words  of  the  will,  and  not  the  intention  de- 
duced from  speculation  as  to  what  he  would 
have  done  had  he  anticipated  a  change  in  the 
circumstances  surrounding  him  at  its  execution. 

3.  Wills   ^=s»802(2)  —  Remainders  —  Ao- 

CELEBATION. 

Where  testator  designates  remaindermen  to 
take  upon  the  death  or  remarriage  of  his  wife 
as  "my  children  then  living  and  the  descendants 
per  stirpes  of  such  as  may  be  then  dead  without 
issue  surviving,"  no  one  can  tell,  until  the  hap- 
pening of  the  event  which  is  to  terminate  wife's 
life  estate,  which  of  the  children  answer  the 
description  of  being  "then  living,"  and  the  wife 
living  and  not  remarrying  cannot  by  renuncia- 
tion of  rights  under  a  will  accelerate  the  tak- 
ing by  the  remaindermen. 

4.  Wills  ^=9802(2)  —  Construction  —  In- 
tention —  AOCELBRATION  OF  VESTED  RE- 
MAINDER. 

Where  the  remainder  is  vested,  it  does  not 
follow  that  the  time  of  enjoyment  will  be  ac- 
celerated by  the  renunciation  of  the  life  holder, 
since  the  testator's  intention,  as  shown  by  the 
will  read  as  a  whole,  may  not  permit  it  under 
the  existing  circumstances. 

5.  Wills  ^=s»634(8)  ~  Remainders  —  Sub- 
stitution art  Remainder— Acceleration. 

A  remainder  to  a  person  after  a  life  estate 
to  another,  or  if  such  person  be  dead  then  to 
his  heirs,  is  not  contingent  but  substitutionary, 
and  the  mention  of  his  heirs  is  intended  to  pre- 
vent a  lapse  in  event  of  the  death  of  the  re- 
mainderman in  the  lifetime  of  the  life  tenant, 
and,  if  the  particular  estate  ceases  in  such  ten- 
ant's lifetime,  the  remainder  may  be  accelerated 
as  a  vested  remainder. 

0.  Wills  ^=:»853— Oontinoent  Remainders 
—Acceleration  of  Enjoyment. 
Although  there  can  be  no  acceleration  of  a 
contingent  remainder,  yet,  where  the  contingen- 
cy is  the  death  of  a  life  tenant,  whatever  termi- 
nates the  life  estate  or  prevents  it  from  taking 
effect  is  equivalent  to  the  death  of  a  life  tenant. 

7.  Wills  ^=9853  —  Construction  —  Accel- 
eration OF  Remainder. 

When  it  appears  that  the  life  tenant  and 
remainderman  are  sufficiently  designated  and 
testator  intended  that  they  together  should  take 
the  whole  estate,  acceleration  will  be  accorded 
the  remainderman  when  the  life  estate  is  elimi- 
nated in  any  manner,  for  such  must  have  been 
testator's  intention. 


8.  Wills   ^=»654  —  Construction  —  Ac- 

GEUBRATEOIV  OF  REMAINDER. 

A  gift  to  testator's  "descendants  per  stirpes 
of  such  as  may  be  then  dead  without  issue 
surviving"  is  not  substitutionary,  but  creates 
contingent  remainders  in  the  persons  mentioned, 
and  they  take  as  purchasers,  and  only  those  liv- 
ing at  "the  death  or  remarriage"  of  the  wife, 
life  tenant,  answer  the  description  of  donees 
under  the  provisions  of  the  clause. 

Appeal  from  Circuit  Court,  Fairfax  County. 

Suit  by  Mary  B.  Compton  and  others 
against  John  S.  Barbour  and  another,  &s 
executors  of  the  estate  of  John  F.  Rixey,  de- 
ceased, and  others.  From  a  decree  dismiss- 
ing the  hill,  the  complainants  appeal.  De- 
cree affirmed. 

Jos.  F.  Moore,  of  Berryville,  for  appellants. 

R.  E.  Thornton  and  John  S.  Barbour,  both 
of  Fairfax,  and  H.  Thornton  Davies,  of  Ma- 
nassas, for  appellees. 

BURKS,  J.  This  case  involves  the  con- 
struction of  the  will  of  Jno.  F.  Rixey.  The 
fourth  and  fifth  clauses  of  the  will  are  as 
follows: 

"Fourth.  Upon  the  majority  of  my  youngest 
child,  my  wife  being  alive  and  unmarried,  I 
direct  one-third  of  the  net  annual  income  from 
my  entire  estate,  comprising  that  mentioned  in 
the  third  as  well  as  in  the  second  clause  hereof, 
to  be  paid  over  to  my  wife,  as  long  as  she  lives, 
and  remains  my  widow,  and  the  remaining  two- 
thirds  to  be  divided  equally  between  my  sur- 
viving children  and  the  descendants  per  stirpes 
of  such  as  may  be  dead  leaving  descendants. 

"Fifth.  Upon  the  death  of  my  wife,  or  her 
marriage,  my  youngest  child  living  being  of 
age,  I  direct  my  entire  estate  to  go  to  and  be 
divided  equally  between  my  children  then  liv- 
ing and  the  descendants  per  stirpes  of  such  as 
may  be  then  dead  with  issue  surviving." 

After  accepting  the  provision  of  the  will 
and  enjoying  the  benefit  thereof  for  a  period 
of  seven  years,  the  widow  executed,  acknowl- 
edged, and  caused  to  be  recorded  the  follow- 
ing paper: 

''Know  all  men  by  these  presents,  that  I,  El- 
len B.  Rixey,  widow  of  the  late  John  F.  Rixey, 
deceased,  for  reason  satisfactory  to  myself  and 
which  are  known  to  my  children,  do  hereby 
forever  renounce  and  disclaim  all  my  life  es- 
tate in  the  estate  of  the  said  John  F.  Rixey, 
deceased,  and  all  right,  title  and  interest  of 
whatsoever  nature  therein  given  to  me  by  the 
provisions  of  the  will  of  my  late  husband,  the 
said  John  F.  Rixey,  which  is  of  probate  in  the 
clerk's  office  of  the  circuit  court  of  Culpeper, 
Virginia.  And  I  do  renounce  and  disclaim  all 
right,  title  and  interest  of  whatsoever  nature 
to  which  I  am  now  entitled  in  said  estate, 
whether  under  the  said  will  or  by  way  of  dower 
or  widow's  portion.  I  do  hereby  bind  myself 
and  declare  that  I  will  not  accept,  either  at 
present  or  in  the  future,  from  the  executors, 
their  successors  or  assigns,  any  portion  of  the 


tfts»Vor  other  eases  ■••  lame  toplo  and  KET-NUMBBB  In  all  Key-Numbered  Digests  and  Indexes 


652 


96  SOUTHBASTSRK  RJSiPOBTEB 


(Vjl 


income  of  said  estate  or  any  interest  therein 
which  may  be  sought  to  be  paid  to  me  in  ac- 
cordance with  any  right,  title  or  interest  which 
I  had  at  any  time  before  the  execution  of- this 
instrument,  it  being  my  intention  in  executing 
this  instrument  to  terminate  my  life  estate  in 
the  estate  of  the  said  John  F.  Rixey  as  effective- 
ly as  would  my  death. 

^'In  witness  whereof  I  hereunto  set  my  hand 
and  seal  this  ninth  day  of  June,  1916. 

"Ellen  B.  Rixey.    [SeaL]" 

At  the  time  of  the  death  of  the  said  John 
F.  Rixey,  he  had  four  living  children,  all  of 
whom  were  still  living  and  had  attained  the 
age  of  21  years  at  the  date  of  the  renunci- 
ation by  his  widow.  After  the  renunciation, 
these  children  called  upon  the  executors  of 
the  estate  of  said  Rixey  for  a  settlement  of 
their  executorial  accounts,  and  a  delivery  to 
them  of  the  testator's  estate,  which  delivery 
the  executors  declined  to  make,  and  there- 
upon they  instituted  this  suit  to  compel  such 
delivery.  The  circuit  court  dismissed  their 
bill,  upon  demurrer,  on  the  ground  that  the 
complainants  had  contingent  and  not  vested 
remainders,  and  that  nothing  they  had  done, 
or  could  do,  could  operate  to  accelerate  the 
time  fixed  by  the  testator  for  the  distribu- 
tion of  his  estate.  We  are  of  opinion  that 
the  decree  of  the  circuit  court  is  right 

[1]  The  widow  relinquished  the  provision 
made  for  her  by  her  husband's  will,  and  it 
was  too  late  for  her  to  claim  the  provision 
made  for  her  by  the  statute.  Her  children 
claimed  that  her  renunciation  was  equivalent 
to  her  death,  and  that  by  such  renunciation 
the  remainders  to  them  became  vested  and 
their  enjoyment  thereof  accelerated. 

[2, 3]  "Acceleration"  is  the  hastening  of 
the  enjoyment  of  an  estate  which  was  other- 
wise postponed  to  a  later  period,  and  the 
doctrine  Is  only  applied  in  furtherance,  or 
in  execution,  of  the  presumed  intention  of  the 
testator.  It  is  never  applied  to  defeat  the 
testator's  intention.  The  intention  of  the 
testator  which  is  to  be  considered  in  the  In- 
terpretation of  his  win  is  the  intention  spo- 
ken by  the  words  of  the  will,  where  he  has 
so  spoken  as  to  disclose  his  intention,  and 
not  the  Intention  to  be  deduced  from  sj^ocur 
latlon  as  to  what  he  would  have  done  had 
he  anticipated  a  change  in  the  circumstanc- 
es surrounding  him  at  time  of  the  execution 
of  his  will.  The  latter  would  amount  to 
making  a  will  tot  him,  and  not  to  be  the  in- 
terpretation of  a  will  he  has  made.  When 
he  says,  "I  wish  A.  to  take  my  estate  at  a 
designated  time,"  we  have  no  right  to  say 
that  he  meant  that  B.  should  take  it  at  a 
different  time.  If  we  could  call  upon  him 
to  say  what  he  meant,  he  might,  and  prob- 
ably would,  say,  "I  meant  what  I  said." 
In  the  case  in  judgment,  the  testator  desig- 
nates the  remaindermen  who  are  to  take  up- 
on the  death  or  remarriage  of  his  wife  as 
"my  children  then  living  and  the  descend- 
ants per  stirpes  of  such  as  may  he  then  dead 


with  issue  surriTing.**  The  wife  is  still  liv- 
ing and  has  not  remarried,  and  no  one  can 
tell  until  the  happening  of  the  event  which 
is  to  terminate  the  particular  estate,  which 
of  his  children  will  answer  the  description  of 
being  "then  living."  As  said  in  Blatchford 
V.  Newberry,  99  111.  11,  46: 

"Surviving  at  the  time  of  distribution  Is  a 
part  of  the  description  given  by  the  will  of  the 
donees,  and  there  is  no  gift  to  any  one  who  does 
not  answer  the  description  in  this  element  of 
time^who  is  not  at  that  time  living." 

The  children  of  the  testator  took,  under 
the  will,  contingent,  not  vested,  remainderb 
Howbert  v.  Cauthom,  100  Va.  619,  42  S.  EI 
683 ;  Smoot  v.  Bibb,  97  S.  B.  355 ;  Purdy  v. 
Hayt,  02  N.  Y.  446. 

[4]  There  are  many  cases  holding  that 
where  the  remainder  is  vested,  and  it  Is  ap- 
parent that  the  only  object  of  postponing 
the  remainderman  is  that  the  property  may 
be  enjoyed  by  the  tenant  for  life,  as  where 
an  estate  is  given  to  A.  for  life  and  after 
his  death  to  B.,  so  that  it  is  manifest  that 
A.  and  B.  are  to  take  the  whole  estate,  on 
the  termination  of  the  estate  of  the  lifie 
tenant  in  any  way,  or  his  incapacity  or  re- 
fusal to  take,  the  estate  of  the  remainder- 
man will  be  accelerated.  Here  the  testator's 
intention  is  inferred  from  the  language  of 
the  will.  In  re  Rawling's  Estate,  81  Iowa, 
701,^  47  N.  W.  992;  Clark  v.  Tennison,  33 
Md.  85 ;  Hinkley  y.  House  of  Refuge,  40  Md. 
461,  17  Am.  Rep.  617;  Augustus  v.  Sea- 
bolt,  3  Mete.  (Ky.)  155;  Jull  v.  Jacobs,  L.  R. 
8  Chay.  D.  711.  But  even  where  the  re- 
mainder is  vested,  it  does  not  necessarily 
follow  that  the  time  of  enjoyment  wlU  be 
accelerated.  We  are  still  to  seek  to  ascertain 
the  intention  of  the  testator  from  his  will 
read  as  a  whole,  and  acceleration  may  not 
comport  with  that  intent  There  may  be 
vested  remaindermen  for  different  parts  of 
the  estate,  or  vested  remaindermen  and  re- 
siduary legatees,  and  perhaps  other  situa- 
tions, where  acceleration  would  not  accord 
with  the  testator's  intention,  and  wiU  not 
be  accorded.  In  Jones  y.  Knappen.  63  Vt 
391,  22  Atl.  630,  14  L.  R.  A.  293,  the  widow 
renounced  the  provisions  of  her  husband's 
will  and  took  what  the  law  gave  her,  and 
thereby  destroyed  the  whole  scheme  of  dis- 
tribution of  her  husband's  estate,  and,  al- 
though certain  legacies  were  vested,  their 
payment  was  n6t  permitted  to  be  accelerated 
because  it  would  be  detrimental  to  the  in- 
terests of  the  residuary  legatees  and  for 
that  reason  did  not  accord  with  the  presum- 
ed intention  of  the  testator.  See,  also.  Wood 
V.  Wood,  1  Mete.  (Ky.)  512;  Dean  v.  Hart, 
62  Ala.  30a  In  Gallagher's  Appeal,  87  Pa, 
200,  it  was  held: 

"Where  a  widow  elects  not  to  take  under  a 
will,  her  substituted  devises  and  bequests  are  a 
trust  in  her,  for  the  benefit  of  the  disappointed 
claimants,  to  the  amount  of  their  interest  ther^ 
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in.  ♦  ♦  •  A  court  of  equity  will  sequester 
the  benefit  intended  for  the  wife  to  secure  com- 
pensation to  those  whom  her  election  disap- 
points." 

In  McReynolds  v.  Counts,  0  Orat  242,  the 
testator  gave  a  tract  of  land  to  his  wife  for 
life  with  remainder  in  fee  to  his  son,  Isaac. 
He  directed  his  personal  estate  to  be  divided 
Into  eight  equal  shares,  one  of  which  he  gave 
to  each  of  his  seven  living  children,  and  the 
other  to  a  child  of  a  deceased  son.  The  wid- 
ow renounced  the  provisions  made  for  her  by 
the  will  and  thereby  destroyed  the  whole 
scheme  of  testamentary  disposition.  One- 
third  of  the  tract  of  land  was  assigned  to 
her  as  dower.  The  widow  by  her  renuncia- 
tion of  the  will  disappointed  the  legatees  in 
respect  to  one-third  of  their  respective  leg- 
acies, and  by  her  waiver  she  gave  up  a  life 
estate  in  two-thirds  of  the  real  estate,  and 
it  was  said  that  familiar  principles  of  equity 
authorize  and  require  courts  of  chancery  ju- 
risdiction to  sequestrate  the  property  thus 
given  up,  and  apply  its  profits  to  tndemnii^ 
the  disappointed  legatees,  and  that,  adPter 
these  legatees  had  been  indemnified  for  their 
disappointment,  the  two-thirds  of  the  land 
should  pass  into  the  hands  of  Isaac  Rey- 
nolds, the  remainderman.  To  this  extent, 
hut  to  this  extent  only,  the  vested  remainder 
of  Isaac  was  accelerated. 

[6]  A  remainder  to  a  person  after  a  life 
estate  to  a  third  person,  or  if  such  person 
be  then  dead  to  his  heirs,  is  not  contingent, 
but  substitutionary,  and  the  mention  of  his 
heirs  is  intended  to  prevent  a  lapse  in  the 
event  of  the  death  of  the  remainder  in  the 
lifetime  of  the  life  tenant,  and,  if  the  par- 
ticular estate  ceases  to  exist  in  the  lifetime 
of  the  tenant  for  life,  the  remainder  of  such 
person  may  be  accelerated  under  like  condi- 
tions as  a  vested  remainder.  In  re  Dlsston's 
Estate,  257  Pa.  537,  101  Atl.  804,  L.  R.  A. 
1918B,  62 ;  Small  v.  Marburg,  77  Md.  11,  25 
AU.  920 ;  Schulz's  Estate,  113  Biich.  502,  71 
N.  W,  1079 ;  In  re  Woodbum's  Estate,  151  Pa, 
587,  25  Atl.  145. 

[6]  There  can  be  no  acceleration  of  a  con- 
tingent remainder,  for  until  happening  of 
the  contingency  it  \a  uncertain  who  Is  to  take 
the  estate.  16  Cyc  651.  But  where  the  con- 
tingency is  the  death  of  a  life  tenant,  the 
courts  have  been  very  liberal  in  declaring 
that  whatever  terminates  the  life  estate^  or 
prevents  it  from  taking  effect,  is  equivalent 
to  the  death  of  the  life  tenant  But  this 
holding  is  based  upon  the  presumed  inten- 
tion of  the  testator,  and  If  such  presumption 
is  not  warranted  by  the  language  of  the 
will,  construed  in  the  light  of  the  circum- 
stances surrounding  the  testator,  it  will  not 
be  made.  It  has  arisen  most  frequently  in 
the  construction  of  wills  where  a  wife  is 
given  a  life  estate^  followed  by  a  remainder 
to  take  effect  at  her  death,  and  the  wife 
renounces  the  provision  made  for  her,  and| 


takes  what  the  law  accords  her,  and  thereby 
defeats  the  testator's  scheme  for  the  dis- 
tribution of  his  estate.  Generally,  the  re- 
mainder has  been  either  vested,  defeasible, 
nt  an  estate  to  one  person  followed  by  a 
baSfStitutionary  gift,  and  the  courts  have 
found  a  presumed  intention  on  the  part  of 
the  testators  that  the  renunciation  of  wife 
was  equivalent  to  her  death,  and  have  ap- 
plied the  doctrine  of  acceleration. 

Quite  a  number  of  such  cases  have  come 
before  the  Supreme  CJourt  of  Pennsylvania, 
some  of  which  have  been  hereinbefore  dted 
in  another  connection;  but  they  all  recog- 
nize the  rule  that  the  application  of  the  doc- 
trine must  be  in  furtherance  of  the  Intention 
of  the  testator,  and  never  in  contravention 
thereof.  Many  of  these  cases  were  brought 
under  review  by  that  court  in  1017  in  the 
case  of  In  re  Dlsston's  Estate,  257  Pa.  537, 
101  Atl.  804,  L.  R.  A.  1918B,  62.  In  that 
case  there  was  a  life  estate  to  the  wife,  with 
remainder  after  her  death  to  the  testator's 
children,  or,  if  any  of  the  children  were 
dead  leaving  issue,  the  parent's  share  was 
to  go  to  such  issue;  if  no  issue,  to  certain 
nephews  and  nieces  or  their  issue.  The  court 
regarded  the  gift  over  to  the  issue  of  the 
children  or  to  the  nephews  and  nieces  aa 
substitutionary.  Referring  to  other  cases,  it 
said,  among  other  things,  that  the  fact  that 
alternate  remainders  may  be  provided  for  in 
the  event  of  the  decease  of  such  children  in 
the  lifetime  of  the  widow,  will  not  take  a 
case  out  of  the  general  rule,  if,  on  a  view  of 
the  whole  will  or  the  particular  part  in 
question,  such  alternate  remainders  appear 
to  be  merely  secondary  or  substitutionary  in 
character.  It  was  conceded  all  through  the 
opinion,  however,  that  if  the  intention  of 
the  testator  can  be  gathered  from  the  will,  it 
must  prevail,  and,  considering  the  facts  of  the 
particular  case  before  it,  it  was  said  that  the 
literal  provisions  of  a  will  may  be  departed 
from  so  as  to  carry  out  what  appears  to  be 
a  superior  or  preferred  intent;  but,  when 
this  is  done,  the  object  in  view  must  always  be 
"to  approximate  as  closely  as  possible  to  the 
scheme  of  the  testator,  which  has  failed  by 
reason  of  intervening  rights  or  drcumstanc- 
es.**  It  was  further  said  that  the  effort  must 
be  to  find  and  carry  out  the  testator's  chief 
intention  with  the  minimum  disturbance  of 
the  general  plan  of  the  will,  and  that,  after 
the  provisions  for  the  wife,  the  testator's 
children  were  the  natural  and  primary  ob- 
jects of  his  bounty,  and  not  their  issue,  still 
less  nephews  and  nieces  or  their  issue,  and 
that  the  alternate  provisions  for  others,  aft- 
er the  testator's  children,  were  undoubtedly 
Intended  as  substitutionary,  in  case  the  lat- 
ter died  during  the  life  of  the  mother, 
should  she  take  under  the  will;  but  that  a 
testator  is  presumed  to  know  that  a  widow's 
statutory  rights  are  paramount,  and  that  she 
may  take  against  his  wUl,  and  that  a  testa- 
tor is  presumed  to  know  also,  the  general 
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rule  that  the  election  of  a  widow  to  take 
under  the  intestate  laws  is  equivalent  to  her 
death,  and  that,  unless  his  will  plainly  in- 
dicates a  contrary  Intent,  remainders  are  ac- 
celerated accordingly. 

It  was  said,  however,  in  the  course  of  the 
opinion,  *'of  course,  an  intent  that  there 
shall  be  no  acceleration  may  be  shown  by  in- 
evitable implication/'  and  among  other  in- 
epuiucos  given  is  "where  the  contingency  up- 
on which  the  remaindermen  are  to  take  is 
such  that,  in  the  nature  of  things,  the  per- 
son tintitled  can  be  ascertained  only  by  the 
physical  death  of  the  widow." 

The  same  view  was  taken  in  Schulz's  Es- 
tate, 113  Mich.  592,  71  N.  W.  1079,  where 
there  was  a  substitutionary  provision.  The 
holding  is  based  on  Woodbum's  Estate,  151 
Pa.  587,  25  Atl.  145;  Coover's  Appeal,  74 
Pa.  143;  and  Small  v.  Marbury,  77  Md.  11, 
25  Atl.  920. 

There  have  been  similar  holdings  in  Mary- 
land (Small  V.  Marburg,  supra;  Randall  v. 
Randall,  85  Md.  430,  37  Atl.  209) ;  but  there, 
as  elsewhere,  the  holdings  have  been  based 
upon  the  presumed  intention  of  the  testator, 
and  always  in  subordination  to  that  inten- 
tion when  it  could  be  discovered.  In  Rogers' 
Trust  Estate,  97  Md.  674,  677,  55  Atl.  679, 
680,  it  is  said: 

"The  doctrine  of  the  acceleration  of  estates 
18  founded  upon  the  desire  of  courts  of  equity 
to  give  eifect  to  the  manifest  intention  of  the 
testator;  and,  when  such  intention  would  be 
frustrated  by  allowing  it,  it  will  be  denied.  The 
cases  are  too  numerouB  to  do  more  than  refer 
to  some  of  the  leading  ^ascr*  ^  this  state." 

Then  follows  a  citation  of  seven  Mary- 
land cases. 

[7]  The  principle  underlying  this  class  of 
cases  seems  to  be  that  wherever  it  appears 
that  the  life  tenant  and  the  remainderman 
are  sufficiently  designated,  and  it  was  in- 
tended they  together  should  take  the  whole 
estate,  acceleration  will  be  accorded  the  re- 
mainderman whenever  the  life  estate  is  elim- 
inated in  any  manner  whatever,  for  such 
must  have  been  the  intention  of  the  testa- 
tor. 

The  case  of  Blatchford  v.  Newberry,  99 
111.  11,  involved  a  large  estate  and  was  most 
elaborately  argued  and  carefully  considered. 
The  testator  gave  his  wife  an  estate  for  her 
life,  and  provided  that,  immediately  after 
the  decease  of  his  wife,  the  trustees  men- 
tioned in  the  will  should  divide  his  estate 
into  two  equal  shares,  and  at  once  proceed 
to  distribute  one  of  such  shares  among  "the 
lawful  isurviving  descendants  of  my  own 
brothers  and  sisters,  such  descendants  tak- 
ing per  stirpes,  and  not  per  capita,"  and  the 
other  to  a  public  library.  The  widow  re- 
nounced the  will  and  took  the  provision 
made  for  her  by  the  statute.  During  the 
lifetime  of  the  widow,  the  then  living  de- 
scendants of  the  brothers  and  sisters,  claim- 


ing that  the  renunciation  of  the  widow  was 
equivalent  to  her  death,  insisted  that  there 
should  be  acceleration  of  the  enjoyment  of 
their  estates.    The  court  said: 
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'The  question  for  determination  is:  Can  there 
be  now,  during  the  lifetime  of  Mrs.  Newberry, 
a  legal  division  of  the  estate  by  the  trustees,  one 
half  to  the  descendants  of  the  testator's  brothers 
and  sisters,  and  the  other  half  to  the  public 
library?" 

This  question  the  court  answered  In  the 
negative.  In  the  course  of  the  opinion  of  tha 
court,  it  is  said : 

"Under  the  form  of  gift  here,  there  is  no  gift 
to  any  one  except  such  as  are  surviving  and 
capable  of  taking  at  the  time  of  distribntiAO 
Surviving  at  the  time  of  distribution  is  a  pnrt 
of  the  description  given  by  the  will  of  th#» 
donees,  and  there  is  no  gift  to  any  one  who  does 
not  answer  the  description  In  this  element  of 
time— who  is  not  at  that  time  living.  The 
donees  tken,  .here,  are  the  descendants  living  at 
the  time  of  distribution,  whenever  that  time  may 
be.  ♦  •  ♦  Until  the  time  of  distribution  it  is 
uncertain  who  will  be  alive  to  take  then,  and 
until  that  time  arrives  it  cannot  be  ascertEdned 
and  ms-^9  certain  who  the  donees  are." 

Further: 

"ThW  doctrine  of  acceleration,  however,  is  not 
an  arbitrary  oM,  but  it  is  founded  on  the  pre- 
sumed /itentiap  of  the  testator  that  the  remain- 
derma*,  should  take  on  the  failure  of  the  pre- 
vious estate,  notwithstanding  the  prior  donee 
may  be  stiU  alive,  and  is  applied  in  promotion 
of  the  presumed  intention  of  the  testator,  and 
not  in  the  defeat  of  his  intention.  And,  when 
it  is  the  evident  intention  of  the  testator  that 
the  remainder  should  not  take  effect  till  the 
expiration  of  the  life  of  the  prior  donee,  the 
remainder  will  not  be  accelerated." 

Three  of  the  eight  Judges  sitting  in  thi^ 
case  dissented,  but  the  conclusion  of  th*» 
majority  of  the  court  seems  to  be  approved  in 
Slocum  V.  Hagaman,  176  111.  533,  539,  52  N. 
E.  332.  In  the  latter  case,  there  was  a  sub- 
stitutionary gift,  and  the  renunciation  of  the 
wife  was  held,  under  the  circumstances,  to 
be  equivalent  to  her  death,  and  acceleration 
was  accorded  in  favor  of  those  designated 
to  take  after  the  death  of  the  wife. 

In  Augustus  V.  Seabolt,  8  Mete.  (Ky.)  155, 
there  was  a  gift  of  {property  to  a  wife  for  life, 
with  remainder  to  the  children  of  the  testa- 
tor's brother,  "or  such  of  them  as  may  be  liv- 
ing at  the  time  of  her  death."  The  will  also 
provided  thai  ;)s  to  certain  designated  land 
the  estate  givea  the  wife  should  cease  upon 
the  remarriage  of  the  wife,  and  she  did 
remarry.  The  wife  claimed  nu  further  in- 
terest in  this  land,  but  the  heirs  of  the  testa- 
tor and  the  brother's  children  aforesaid  each 
claimed  that  they  were  entitled  to  It  from 
the  date  of  the  remarriage  till  the  deatb  r^ 
the  widow.   The  court  said : 

"But  it  is  said  that  the  remainder  interest  <a 
the  devi«ee  was  a  vested  one,  and  took  effect  as 
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completely  upon  the  marriage  of  the  widow  as 
though  she  had  died.  This  view  is  clearly  er- 
roneous. The  remainder  is  manifestly  contin- 
gent in  one  respect,  and  cannot  therefore  be  prop- 
erly denominated  a  vested  remainder.    •    •    • 

"Here  the  estate  in  remainder  is  limited  to 
take  effect  upon  the  happening  of  a  certain 
event— that  is,  the  death  of  the  widow— but  it 
is  limited  to  such  of  the  children,  of  the  brothers 
designated,  as  shall  be  living  at  her  death. 
Whether  any  of  such  class  will  be  then  alive,  or, 
if  so,  how  many,  is  of  course  uncertain,  and 
cannot  be  known  until  the  event  occurs." 

The  court  refused  to  accelerate  the  enjoy- 
ment of  the  estate  by  the  brother's  children, 
because  it  regarded  their  estates  as  contin- 
gent until  the  death  of  the  widow. 

In  Bradenburg  v.  Thomdlke,  130  Mass.  102, 
28  N.  E.  575,  there  was  a  gift  to  the  wife  for 
life,  and  upon  her  death  "  'one  share  to  each 
of  my  following  nieces  and  nephew,  then  sur- 
Tlylng*  (naming  them),  and  'one  share  to  the 
issue  of  each  of  said  nieces  and  nephew  then 
deceased  leaving  Issue  then  surviving,  ac- 
cording to  their  right  of  representation.' " 
The  widow  renounced  the  will  and  the  nieces 
and  nephew  sought  acceleration;  but  the 
court  said: 

"We  must  construe  the  bequest  in  favor  of 
the  nieces  and  nephew  in  the  same  manner  as  if 
the  widow  had  accepted  the  provisions  of  the 
will.  Recurring  to  this  bequest,  it  is  clear  that 
it  cannot  now  be  determined  who  will  take 
under  it.  It  is  a  bequest  to  the  nieces  and 
nephew  'then  surviving,'  and  to  the  issue  of 
each  niece  and  nephew  'then  deceased  leaving 
issue  then  surviving.'  It  cannot  be  known  that 
any  of  the  nieces  and  nephew  now  living  will 
take  anything  under  this  bequest." 

To  the  same  effect  is  Lovell  v.  Charlestown, 
66  N.  H.  584,  32  Atl.  160. 

We  have  examined  many  more  cases  from 
other  states,  but  those  dted  are  sufQdent  to 
show  the  trend  of  the  decisions  in  other 
Jurisdictions. 

In  Poythress  v.  Harrison,  1  Pat.  &  H.  197, 
a  testator  devised  to  his  wife  for  life  all  his 
property,  and  at  her  death  to  certain  devi- 
sees upon  the  condition  that  said  devisees 
should  raise  the  sum  of  $1,000  to  be  paid  at 
the  death  of  said  testator's  wife,  to  Thos.  P. 
Harrison,  and,  in  the  event  of  his  death 
before  the  said  life  tenant,  the  said  sum  was 
to  be  paid  to  his  sister.  Soon  after  the  said 
will  was  probated,  the  widow  renounced  the 
provisions  made  for  her  in  the  said  wlU. 


Thereafter  the  said  Thos.  P.  Harrison  institut- 
ed suit  to  recover  the  said  $1,000,  claiming 
the  same  by  reason  of  the  renunciation  of 
the  widow,  who  was  still  living. 

The  court  denied  Harrison  the  right  to  re* 
cover  the  said  legacy  of  $1,000  for  two  rea- 
sons: 

"B^st,  because  the  said  legacy  was  not  pay- 
able to  him  until  after  the  death  of  Mrs.  Poy- 
thress, the  testator's  widow,  although  she  had 
renounced  the  provisions  made  for  her  in  her 
husband's  will;  and,  secondly,  because  the  lega- 
cy, until  after  the  death  of  Mrs.  Poythress,  was 
contingent,  and,  if  the  appellee  had  died  in  her 
lifetime,  it  would  have  been  payable  to  his  sis- 
ter." 

[8]  Under  the  will  of  Mr.  Rixey,  If  any  one 
of  his  children  should  die  In  the  lifetime  of 
the  widow,  the  descendants  of  such  child 
would  take  as  purchasers  directly  under  his 
will ;  but,  If  the  renunciation  of  Mrs.  Rixey 
is  given  the  effect  claimed  for  it,  the  child 
would  take  the  estate  now,  and,  If  he  should 
die  in  the  lifetime  of  the  widow,  his  descend- 
ants would  take  nothing  under  the  will  of 
Mr.  Rixey,  although  the  will  gives  them  the 
whole  of  it.  The  effect  would  be  to  make  a 
will  for  Mr.  Rixey.  He  has  made  his  own 
will,  and  no  relinquishment  by  Mrs.  Rixey  of 
what  was  given  her  can  change  the  direction 
given  by  Mr.  Rixey  of  the  residue  of  his  es- 
tate. In  the  case  at  bar,  we  conclude  that  the 
gift  in  the  fifth  clause  of  the  testator's  wlU 
to  the  "descendants  per  stirpes  of  such  as 
may  be  then  dead  with  Issue  surviving"  Is 
not  substitutionary,  but  that  said  fifth  clause 
creates  contingent  remainders  in  the  persons 
mentioned  therein;  that  they  take  as  pur- 
chasers under  the  will;  that  only  those 
children  who  are  living  at  the  death  or  remar- 
riage of  the  wife  answer  the  description  of 
donees  under  said  clause;  that  the  renuncia- 
tion of  the  wife  in  this  case  is  not  the  equiv- 
alent of  her  death;  that  it  does  not  In  any 
way  affect  oir  disturb  the  scheme  of  the  tes- 
tator in  the  distribution  of  his  estate,  but  Is 
simply  a  relinquishment  to  the  estate  of  the 
testator  of  all  Interest  of  the  wife  therein, 
without  receiving  anything  In  lieu  thereof; 
and  that  there  can  be  no  acceleration  of  the 
enjoyment  of  the  remainders  created  by  said 
clause. 

The  decree  of  the  circuit  court  will  there- 
fore be  affirmed. 

Affirmed. 
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I4EACHMAN,  Gotrnty  Treasurer,  y.  BOARD 
Ot  SUP'RS  OP  PRINCE  WILWAM 

COUNTY. 

(Supreme  0>urt  of  Appeals  of  Virginia. 
March  Id,  1019.) 

1.  Appeal  and  Erbob  €=»56— Judgicbnts  Ap- 
PSALABUE— Amount  in  Contbovxbst. 

Where  court,  on  exception  to  disallowance 
of  claims  to  an  amount  upward  of  $900,  paid 
by  county  treasurer,  affirmed  the  disallowance 
and  gave  judgment  for  costs  against  him,  the 
judgment  was  appealable,  under  Code  1904,  { 
3454,  as  in  effect  a  final  judgment  for  money  to 
amount  of  claims  disallowed. 

2.  Trial  ^=s>370(3)— Submission  of  Issues  to 
JuBY^BiLLS  Allowed  bt  Tbeasubee. 

A  cause  in  the  circuit  court  on  exceptions 
to  the  commissioner's  report  refusing  to  allow 
certain  items  paid  by  the  county  treasurer  raises 
an  issue  presenting  a  question  of  law,  which 
should  have  been  decided  by  the  court,  and  not 
submitted  to  the  jury. 

8.  Trlal  €=5>370(2)  —  Ex  Parte  Matters  — 
Treasurer's  SETTLE3iENTs— Right  to  Jubt. 
Upon  a  county  treasurer's  exceptions  to  the 
report  of  the  commissioner  of  accounts  refusing 
to  allow  items  paid,  authority  is  not  conferred 
upon  the  court  by  Acts  1914,  c.  830,  or  by  anal- 
ogy under  Code  1887,  {  2698,  as  amended  by 
Acts  1904,  c.  154  (Code  1904,  {  2698),  for  the 
calling  of  a  jury. 

4.  Appeal  and  Error  «=:»1062(1)— Harmless 
Errort-Submibsion  to  Jury. 

While  it  was  error,  In  an  ex  parte  settle- 
ment of  a  county  treasurer,  taken  to  the  cir- 
cuit court  upon  exceptions  to  the  commissioner's 
report,  to  submit  the  issues  to  a  jury,  such  er- 
ror was  harmless,  where  the  court  itself  i^op- 
erly  passed  upon  such  exceptions. 

5.  Ofbicers  ^s>111—Liabilitt— Public  Pol- 
icy. 

For  reasons  of  public  policy  fiscal  officers 
are  held  to  a  very  strict  liability  for  public 
funds  intrusted  to  their  care,  and  are  required 
to  assume  all  risk  of  loss  and  account  for  all 
funds  going  into  their  hands. 

6.  Counties   #=!>166  —  Officers  —  Board   of 
Supervisors— Allowance  of  Claims— "Ia- 
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Code  1904,  |  851,  provides  that  every  war- 
rant to  the  county  treasurer  shall  be  sigued  by 
the  clerk  and  countersigned  by  the  acting  chair- 
man of  the  board  of  supervisors,  that  no  war- 
rant shall  be  issued  except  upon  recorded  vote 
or  resolution  of  the  board,  and  to  be  legal  a 
warrant  must  conform  thereto;  and  the  word 
"legal,"  as  used  in  reference  thereto  by  sections 
859,  860,  863,  is  equivalent  of  "lawful." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Legal.] 

7.  Counties     ^=>168(5)— Officers— Supervi- 
sors—Allowance    OF   Claims— Warrants. 

The  chairman  of  the  board  of  supervisors  is 
a  public  officer,  and  not  the  agent  of  the  board 
upon   whom   the   county    treasurer  could    rely 


as  to  the  validity  of  warrants  he  signs,  or  as 
to  their  having  been  approved  by  the  board. 

8>.  C0UNTIB8  ^ss>168(6HOFFicBBa— Tbeasubbb 
—Power  to  Pass  on  Claims. 

Although  a  county  treasurer  is  a  mere  dis- 
bursing  officer,  without  power  to  question  the 
action  of  the  board  of  supervisors  in  ordering 
warrants  drawn  on  him,  yet  he  is  not  author- 
ized to  pay  warrants  not  passed  upon  by  the 
board. 

9.  Counties    ^=>168(5)— Treasurer— Leabil- 
ITT— Illegal  Warrants. 

A  county  treasurer  was  not  authorized,  by 
the  fact  that  warrants  were  signed  by  the  chair- 
man of  the  county  board  of  supervisors,  in  in- 
dulging the  presumption  that  they  were  author- 
ized by  the  board,  and  where  he  did  so,  and  tiie 
warrants  were  illegal,  he  was  liable  for  the  loss 
sustained. 

Error  to  Circuit  Court,  Prince  William 
CouBty. 

Proceeding  by  J.  P.  Leachman,  as  trea- 
surer of  Prince  William  County,  to  secure 
allowance  of  his  accounts.  On  ezceptions 
heard  by  court  and  jury,  judgment  was 
entered  against  him  for  certain  claims,  and 
he  brings  error.    Affirmed. 

C.  ipi  Nicol,  of  Alexandria,  and  Allen  U 
Oliver,  of  Cape  Girardeau,  Mo.,  for  plaintiff 
in  error. 

H.  Thornton  Davies,  of  Manassas,  for  de- 
fendant in  error. 

BURKS,  J.  The  commissioner  of  accounts 
of  Prince  William  county  audited  the  ac- 
counts of  the  treasurer  of  said  county,  pur- 
suant to  Acts  1914,  p.  640,  a  830,  and  filed  his 
report  October  4,  1915w  The  report  was  ex- 
cepted to  by  the  board  of  supervisors  of 
the  county,  and  the  circuit  court  of  the  coun- 
ty recommitted  it  to  the  commissioner,  with 
directions  to  restate  it  in  conformity  with 
oral  instructions  giyen  the  commissioner  in 
open  court  The  commissioner  accordingly 
restated  the  account  in  accordance  with  his 
Instructions,  and  filed  his  report  July  28, 
1916.  To  this  report  the  treasurer  filed 
several  exceptions.  The  chief  question  In- 
Tolved  was  whether  the  treasurer  should 
have  credit  for  sundry  warrants  paid  hy  him 
for  which  the  board  of  supervisors  denied 
the  liability  of  the  county.  Before  passing 
upon  the  exceptions,  the  court  summoned  a 
jury  and  had  tried  at  its  bar  the  following 
issue: 

"Whether  or  not  the  items  represent  a  legal 
and  valid  claim  against  the  county,  so  as  to 
justify  the  treasurer  in  being  entitled  to  credit 
therefor,  wiiich  items  are  as  follows: 

"County  fund,  the  sum  of $617.91 

Special  road  fund 140.19 

Occoquan    district. 100.19 

Brents vllle  district  road  fund...      35.49 


Total $893.78* 
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The  commissioner  refused  to  allow  tlie 
treasurer  credit  for  these  items.  The  Jury, 
by  their  yerdict,  also  refused  to  allow  credit 
"(or  these  items,  and  thereupon  the  re- 
ceptions of  the  treasurer  to  the  report  of 
the  commissioner  were  overruled,  and  a  judg- 
ment for  costs  was  entered  against  the  treas- 
nrer.  From  this  order  of  the  circuit  court, 
which  also  refused  to  set  aside  the  verdict 
of  the  jury  as  contrary  to  the  law  and  the 
evidence,  this  appeal  was  taken. 

[1]  The  appellee  moves  to  dismiss  the  ap- 
peal as  improvidently  awarded,  on  the  ground 
that  no  appeal  lies  to  this  court  from  an 
order  of  an  inferior  court  merely  overruling 
exceptions  to  and  confirming  a  commission- 
er's report,  and  he  cites  in  support  of  liis 
motion  Owen  v.  Owen,  109  Va.  432,  63  S.  E. 
990.  That  case  arose  ui>on  the  settlement 
of  an  administration  account  under  section 
2699  of  the  Code,  providing  that— 

"The  report,  to  the  extent  to  which  it  may  be 
so  confirmed,  shall  be  taken  to  be  correct,  ex- 
cept so  far  as  tl)e  same  may,  in  a  suit,  in  proper 
'time,  be  surcharged  or  falsified." 

There  the  party  appealing  had  the  right 
to  file  a  bill  surcharging  and  falsifying  the 
account  The  case  in  judgment  arises  under 
an  entirely  different  statute,  where  no  right 
to  file  such  a  bill  is  given  the  treasurer. 
The  judgment  of  the  circuit  court  is,  in 
effect,  a  judgment  against  the  treasurer  for 
upwards  of  $900,  and  is  a  final  judgment 
Under  the  provisions  of  section  3454  of  the 
Code,  he  has  the  right  of  appeal  to  this 
court,  and  the  motion  to  dismiss  should  there- 
fore be  overruled. 

[2-4]  It  is  stated  in  the  record  that,  on  the 
calling  of  this  case  for  hearing  on  the  ex- 
ceptions to  the  commissioner's  report,  "the 
defendant  demanded  a  trial  by  jury,**  and 
the  court  directed  a  jury  to  be  summoned 
"to  try  the  issue  in  this  cause."  The  jury 
was  summoned,  and  they  heard  and  decided 
the  issue  hereinbefore  set  forth,  finding  a 
verdict  adverse  to  the  defendant  The  issue, 
as  framed,  presented  a  question  of  law,  which 
should  have  been  decided  by  the  court,  and 
not  submitted  to  a  jury.  Moreover,  there 
was  no  authority  for  summoning  a  jury  on 
the  hearing  of  the  exceptions  to  the  report 
of  the  commissioner.  No  such  authority  is 
conferred  by  the  act  under  consideration,  nor 
is  it  to  be  inferred  by  analogy  to  the  pro- 
ceedings under  section  2608  of  the  Code 
(1904).  Not  only  does  that  section  not  apply 
to  ex  parte  settlements  by  treasurers,  but 
the  power  to  imjmnel  a  jury  to  inquire  into 
matters  of  fact  under  section  2698  of  the 
Code  of  1887,  which  had  been  in  force  since 
the  Code  of  1849,  was  taken  away  by  Acts 
1904,  p.  268  (Code  1904,  |  2698).  It  was 
error,  therefore,  to  have  summoned  the  jury; 
but  the  error  was  harmless,  as  the  oourt  it- 
self properly  passed  upon  the  exertion  to 
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the  commissioner's  report,  and  it  Is  the  cor- 
rectness  of  the  court's  ruling  on  the  excep- 
tion which  is  the  matter  in  controversy  here. 
[5]  The  controversy  in  this  case  is  over 
the  refusal  of  the  board  of  supervisors  to 
allow  the  treasurer  of  Prince  William  county 
credit  for  certain  warrants  paid  by  him  and 
upon  which  the  board  denied  liability.  The 
appellant  does  not  state  in  his  petition  the 
origin  of  said  warrants,  nor  is  the  record 
full  and  clear  on  the  subject;  but  the  brief 
for  the  appellee  gives  a  statement  of  the 
facts  relating  to  this  matter,  which  was  not 
controverted  by  the  appellant  In  the  oral 
argument,  but  in  fact  accepted  and  made  the 
basis  of  his  argument  here,  and  which  is  no 
doubt  correct  That  statement  Is  as  fol- 
lows: 

"Blank  comity  warrants,  in  book  form  similar 
to  check  books,  were  filed  in  the  clerk's  office 
of  Prince  William  county.  Without  authority 
from  the  board  of  supervisors,  or  from  any  oth- 
er source,  tlie  chairman  of  the  said  board  signed 
his/ name  to  a  number  of  said  blank  warrants, 
as  chairman,  and  not  at  or  daring  any  meeting 
of  said  board,  but  when  said  board  was  not  in 
session.  The  clerk  or  deputy  derk  thereafter, 
likewise  without  authority  from  said  board  or 
any  source,  and  not  at  or  during  any  session 
of  said  board,  signed  the  clerk's  name  to  said 
warrants.  In  a  number  of  said  warrants  so 
signed  was  inserted,  in  the  blank  spaces  left, 
the  date,  payee's  name^  such  amount  as  he 
desired,  and  the  fund  on  which  drawn.  This 
was  done  without  authority  from  or  knowledge 
of  said  board.  On  a  number  of  these  war- 
rants the  payee's  indorsement  was  genuine,  but 
a  number  contained  the  forged  indorsement  oi 
the  payee.  These  warrants  were  made  payable 
to  persons  who  had  no  claims  against  said  board, 
and  in  whose  favor  no  warrants  bad  been  or- 
dered issued. 

"When  the  report  which  was  reviewed  by 
the  circuit  court  was  made,  the  commissionei 
allowed  him  credit  for  aU  of  the  said  forged 
warrants,  except  those  upon  which  the  payee's 
name  was  forged.  He  denied  him  credit  for 
those,  and  those  only,  which  bore  the  forged 
indorsement  of  the  payee.  To  this  report  the 
treasurer  filed  exceptions. 

"The  court  held  that  said  treasurer  was  not 
entitled  to  credit  for  the  said  warrants  upon 
which  the  payee's  name  bad  been  forged,  sus- 
taining the  report  of  the  commissioner." 

For  reasons  of  pubUc  policy,  fiscal  offi- 
cers are  held  to  a  very  strict  liability  for 
public  funds  Intrusted  to  their  care.  They 
have  been  held  liable  for  losses  resulting 
from  fire,  theft,  robbery,  burglary,  failure 
of  banks  in  which  money  was  deposited,  and, 
in  fact,  losses  sustained  by  almost  every 
cause,  except  the  act  of  God  or  a  public 
enemy.  See  cases  collected  in  notes  22  R. 
C.  I/.  §  140,  p.  470.  In  Mecklenburg  v.  Beales, 
111  Va.  691,  69  S.  B.  1032,  36  L.  R.  A,  (N. 
S.)  285,  it  was  said  that  the  court  favored 
the  rule  of  strict  liability,  which  requires 
a  public  ofildal  to  assume  ftll  risk  of  loss. 
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and  Imposes  upon  him  the  duty  to  account  for 
the  public  funds  which  go  into  his  hands. 

[8]  The  statutes  of  this  state  give  in 
detail  the  method  by  which  boards  of  super- 
visors may  allow  and  pay  claims  within  thoir 
jurisdiction.  No  provision  is  made  for  pay- 
ing such  claims,  except  by  a  warrant  on  the 
treasurer,  and  Code  1904,  §  851,  provides 
that— 

"Every  warrant  shall  be  signed  by  the  clerk 
and  countersigned  by  the  acting  chairman  of 
the  board,  and  the  name  of  the  person  to  whom 
it  is  issued  shall  be  entered  in  a  book  to  be  kept 
by  him  in  his  office  for  the  purpose;  but  no 
warrant  shall  be  issued  except  upon  a  recorded 
vote  or  resolution  of  the  board." 

A  warrant,  therefore,  to  be  legal,  must 
be  made  in  conformity  with  this  section. 
This  idea  of  a  "legal  warrant"  runs  through 
the  chapter  on  the  subject  of  county  treas- 
urers. Section  859  speaks  of  "warrants 
legally  drawn  upon  him  by  the  board,"  sec- 
tion 860  of  a  "warrant  legally  drawn  upon 
him,"  and  section  863  of  a  "legal  warrant." 
The  word  "legal,"  in  this  connection,  is  the 
equivalent  of  "lawful."  It  is  said  in  Black's 
Law  Dictionary,  under  the  word  "Lawful": 

"But  there  are  some  connections  in  which  the 
two  words  are  used  as  exact  equivalents.  Thus 
a  'lawful'  right,  warrant  or  process  is  the  same 
as  a  'legal'  right,  warrant  or  process." 

[7]  It  is  not  claimed  by  counsel  for  the 
appellant  that  the  warrants  in  this  case 
were  legal  warrants,  but  only  that  they  were 
apparently  legal,  and  because  of  the  appar- 
ent legality  the  county  should  pay  them. 

It  was  insisted  by  counsel  for  the  appellant 
that,  where  one  of  two  innocent  persons  must 
suffer  a  loss  resulting  from  the  negligence, 
fraud,  or  deceit  of  a  third  person,  or  of  his 
agent,  he  should  suffer  the  loss  who  re- 
iwsed  confidence  in  such  person,  and  not 
the  other  party,  and  a  number  of  cases  are 
cited  to  support  the  proposition.  But  that 
doctrine  has  no  bearing  upon  the  question 
in  controversy.  The  chairman  of  the  board 
was  in  no  sense  the  agent  of  the  board,  and 
the  doctrine  of  agency  does  not  apply.  He 
was  not  held  out  by  the  board  as  a  person 
upon  whose  acts  or  statements  the  treas^ 
urer  could  rely.  He  was  a  public  officer, 
charged  with  certain  duties,  for  the  dis- 
charge of  which  he  alone  was  responsible. 
The  statute  imposed  upon  the  chairman, 
and  not  upon  the  board  of  supervisors,  the 
duty  of  coimtersignlng  the  warrants,  and 
nothing  that  the  board  did,  or  omitted  to 
do,  could.  In  any  proper  sense,  be  said  to 
have  affected  his  conduct  in  signing  the 
warrants.  He  acted  as  a  public  officer  un- 
der the  mandate  of  the  law,  and  all  persons 
were  charged  with  knowledge  of  his  powers 
and  duties.  These  were  prescribed  by  the 
statute,  and  not  by  any  resolution  of  the 
board  of  supervisors.  But,  even  if  the  rela- 
tion of  principal  and  agent  had  existed  be- 


tween the  board  of  supervisors  and  the 
chairman,  the  latter  was  not  acting  for  the 
benefit  of  the  former  in  signing  warrants 
for  which  no  claims  had  been  allowed,  and 
there  is  veiy  high  authority  for  the  state- 
ment that  in  such  case  the  principal  Is  not 
liable.  British  Mutual  Banking  Co.  v.  Cham- 
wood  Forest  Ry.,  L.  B.  18  Q.  B.  714,  716,  717; 
Friedlander  v.  Texas,  etc.,  Ry.,  130  U.  S.  416, 
9  Sup.  Ct.  570,  32  L.  Ed.  991.  It  muast  be 
conceded,  however,  that  the  doctrine  of 
these  cases  Is  seriously  controverted.  New 
York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y. 
30;  Allen  v.  South  Boston  R.  Co.,  150  Mass. 
200,  22  N.  R  917,  5  L.  R.  A.  716,  15  Am. 
St  Rep.  185;  Amer.  Wire  &  Nail  Co.  v. 
Bayless,  91  Ky.  94,  15  S.  W.  10;  Appeal  of 
Kisterbock,  127  Pa.  601,  18  Atl.  381,  14  Am. 
St  Rep.  868. 

[8]  Quite  a  number  of  cases  have  also 
been  cited  to  sustain  the  proposition  that  the 
treasurer  is  a  mere  disbursing  officer,  and 
has  no  right  or  power  to  question  the 
action  of  the  board  of  supervisors,  or  to  go 
behind  it,  but  is  bound  to  pay  warrants 
drawn  upon  him  by  the  board.  Undoubtedly 
the  treasurer  has  no  supervisory  power  over 
the  board,  to  determine  the  validity  of  ac- 
counts allowed  by  the  board.  He  cannot  re- 
fuse to  pay  claims  for  which  warrants  have 
been  legally  issued,  simply  because  he  thinks 
they  are  hot  just  or  lawful,  nor  for  any  other 
reason  which  has  been  passed  upon  by  the 
board  where  It  had  power  to  act  If  the 
matter  is  within  the  Jurisdiction  of  the  board, 
and  the  board  has  acted  upon  the  claim  and 
issued  a  legal  warrant  therefor,  it  is  plainly 
the  duty  of  the  treasurer  to  pay  it  It  will 
be  unnecessary  to  examine  these  cases,  as 
the  legal  proposition  involved  Is  not  in  con- 
troversy, but  only  its  application.  In  the 
case  in  judgment,  the  claims  had  not  been 
passed  upon  by  the  board,  and  no  legal  war- 
rants therefor  had  been  issued,  so  that  no 
such  question  is  involved  as  that  determined 
by  the  cases  referred  to. 

([9]  It  is  earnestly  insisted  that  a  minis- 
terial officer  w^lU  be  protected  in  the  service 
of  process  which  is  fair  on  its  face  and 
emanates  from  proper  authority.  A  number 
of  cases  from  the  United  States  Supreme 
Court  are  relied  on  to  support  the  doctrine. 
The  rule  in  that  class  of  cases  is  well  stated 
by  Mr.  Justice  Field  in  Erskine  v.  Hohnbach, 
14  Wall.  613,  616  (20  L.  Ed.  745),  where  he 
says  that  It  is  well  settled  that — 

"If  the  officer  or  tribunal  possess  jurisdiction 
over  the  subject-matter  upon  which  judgment 
is  passed,  with  power  to  issue  an  order  or  pro- 
cess for  the  enforcement  of  such  judgment,  and 
the  order  or  process  issued  thereon  to  the  min- 
isterial officer  is  regular  on  its  face,  showing  no 
departure  from  the  law,  or  defect  of  jurisdic- 
tion over  the  person  or  property  affected,  then, 
and  in  such  cases,  the  order  or  process  will  give 
full  and  entire  protection  to  the  ministerial  of- 
ficer  in   its  regular   enforcement   against   any 
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frosecntion  which  the  party  aggrieved  thereby 
may  institute  against  him,  although  serious  er- 
rors may  have  been  committed  by  the  officer  or 
tribunal  by  reaching  the  conclusion  or  judgment 
upon  vrhidi  the  order  or  process  issued." 

It  was  this  principle  only  which  was  en- 
forced in  Bryan  v.  Ker,  222  U.  S.  107,  32 
Bup.  Ct  26,  56  L.  Ed.  114,  so  earnestly  re- 
li^  on  by  the  appellant  But  the  case  in 
judgment  is  not  a  case  of  the  service  of  pro- 
cess, or  the  execution  by  a  ministerial  officer 
of  a  process  emanating  from  a  tribunal  hav- 
ing Jurisdiction  over  the  subject-matter,  and 
it  Is  not  controlled  by  the  same  principles. 
The  cases  referred  to  on  this  subject  belong 
to  the  class  where  the  acts  of  the  officer 
executing  the  process  presuppose  the  validity 
of  another  act  by  the  tribunal  from  wWch 
the  process  emanated;  but,  as  held  in  Lang- 
ford  V.  Few,  146  Mo.  142,  47  S.  W.  927,  69 
Am-  St.  Rep.  608,  there  is  a  difference  be- 
tween indulging  a  presumption  In  favor  of 
an  officer  having  done  a  duty  which  the  law 
cast  upon  him,  and  Indulging  a  presumption 
that  a  fact  exists  which  the  statute  requires 
to  exist  in  order  to  give  the  officer  power  to 
act  See,  also,  Reed  v.  Lowe,  163  Mo.  619,  63 
8.  W.  687,  85  Am.  St.  Rep.  578. 

In  French  v.  Edwards,  13  Wall.  506,  611 
(20  Jj.  Ed.  702),  it  was  held  that  where  the 
provisions  of  a  statute  are  intended  for  the 
protection  of  a  dtlzen,  "and  to  prevent  a 
sacrifice  of  his  property,  and  by  a  disregard 
of  which  his  rights  might  be,  and  generally 
would  be,  injuriously  affected,  they  are  not 
directory  but  mandatory.  They  must  be  fol- 
lowed or  the  acts  done  will  be  Invalid."  If 
this  be  true  of  statutes  affecting  private 
rights,  it  must,  of  necessity,  be  true  of  statutes 
affecting  the  public  revenue,  around  which 
every  safeguard  Is  thrown  for  its  protection. 
An  officer  disbursing  the  public  revenue  must 
comply  substantially  with  every  provision  of 
the  statute  enacted  for  Its  protection,  and 
if  he  falls  to  do  so,  and  loss  ensues  in  conse- 
quence thereof,  he  must  bear  It  The  right 
of  the  chairman  of  the  board  to  sign  war- 
rants for  claims  which  had  to  be  audited 
by  the  board  was  dependent  upon  the  allow- 
ance of  the  claims  by  the  board.  The  pre- 
vious action  of  the  board  was.  In  a  sense, 
jurisdictional.  Without  It,  the  warrant  was 
a  nullity.  Into  whosesoever  hands  It  passed, 
and  creates  no  liability  upon  the  county. 
The  treasurer  had  no  right  to  presume  that 
the  claims  had  been  audited  by  the  board  of 
supervisors  and  a  recorded  tote  taken  allow- 
ing the  claim,  and  that  in  pursuance  thereof 
the  chairman  and  clerk  had  Issued  the  war- 
rants In  controversy.  The  chairman  of  the 
board  and  the  clerk  had  no  right  or  power  to 
Issue  the  warrants  until  the  claims  had  been 
passed  upon  by  the  board.  It  is  very  rare 
that  warrants  are  ever  Issued,  except  after 
compliance  v^lth  section  861  of  the  Code,  and 


there  was  comparatively  little  risk  In  the 
treasurer  passing  warrants  bearing  the  signa- 
ture of  the  chairman  of  the  board  and  the 
clerk;  but  this  risk,  whether  large  or  small, 
was  the  risk  o/  the  treasurer,  and  not  of 
the  board  of  supervisors,  and  the  loss  which 
ensued  therefrom  must  fall  upon  the  treas- 
urer. The  clerk  was  required  to  keep  a  list 
of  all  the  warrants,  and  the  treasurer  was 
required  to  attend  all  regular  meetings  of 
the  board.  He  had  but  to  consult  the  clerk's 
list  to  ascertain  whether  or  not  warrants  had 
been  authorized.  It  was  his  failure  to  do 
this  that  occasioned  the  loss  in  controversy, 
and,  while  it  Is  conceded  that  the  treasurer 
was  guilty  of  no  fraud  in  the  transaction, 
but  acted  In  the  utmost  good  faith,  yet  the 
loss  is  the  result  of  a  failure  on  his  part  to 
exercise  proi)er  care  for  his  own  protection. 
He  had  the  means  readily  at  his  command  to 
have  protected  himself  against  loss,  but 
failed  to  use  them,  and  he  cannot  now  call 
upon  the  county  to  bear  a  loss  which  he 
could  so  easily  have  prevented. 

We  have  not  deemed  it  necessary  to  con- 
sider what  was  the  effect  of  forging  the 
indorsements  of  the  payee  on  said  warrants, 
as  the  illegality  of  the  warrants  themselves 
is  an  Insuperable  obstacle  to  their  payment 
CMJier  questloEUi  were  raised  in  the  case,  but 
they  were  only  incidental  to  the  main  ques- 
tion hereinbefore  considered,  and  need  not  be 

noticed. 

For  the  reasons  hereinbefore  stated,  the 
Judgment  of  the  circuit  court  must  be  af- 
firmed. 

Affirmed. 


(124  Va.  692) 

VIRGINIA  IRON,   COAL  &  COKE  CO.  ▼. 

GRAHAM  et  aL 

(Supreme  Cojrt  of  Appeals  of  Virghiia. 
March  13,  1910.) 

1,   CONTBAOTS  <J=»309(1,  2)— IMPOSSIBILITT  OF 

Pebfobmance  —  Destbuction  of  Subject- 

Matteb. 
If  one  makes  contract  which  is  in  itself  pos- 
sible, he  will  be  liable  for  a  breach,  notwith- 
sUnding  it  is  beyond  his  power  to  perform,  but 
where  it  is  apparent  that  parties  contracted  on 
basis  of  continued  existence  of  substance  to 
which  contract  related,  a  condition  is  implied 
that  if  performance  becomes  impossible  because 
that  substance  does  not  exist,  this  will  excuse 
performance. 

2.  Mines  awd  Minebals  «©=»70(3)— R.otaltib» 

UNUEB  liBABB— BXHAtrSTION  OF  ObE. 

A  40-year  mining  lease,  providing  compensa- 
tion to  lessor  **for  each  ton  of  good  merchanta- 
ble ore  mined  and  shipped  •  •  •  not  less 
than  20,000  tons  to  be  shipped  each  year,'* 
KM  not  to  contemplate  that  lessee  should  be 
bound  when  ore  was  exhausted. 
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3.  Cancellation    of    Instruments    ^=>4  — 
Grounds — ^Mistake  of  Fact. 

Relief  may  be  had  in  equity  for  the  cancel- 
lation or  rescission  of  a  contract  if  mistake 
of  fact  affects  its  very  substance  and  is  not  a 
mere  incident  or  inducement  for  entering  in- 
to it 

4.  Contracts     ^=>93(5)— Validity— Mistake 
OF  Fact. 

If  certain  facts  are  assumed  by  both  par- 
ties as  basis  of  a  contract,  and  it  subsequently 
appears  that  such  facts  did  not  exist,  the  con- 
tract is  inoperative. 

5.  Cancellation    of   Instruments   ^=»13  — 
Grounds— Defense  at  Law. 

Although  a  lessee  of  a  mine  could  have  set 
up  in  action  for  royalties  or  rent  failure  of 
consideration  due  to  mistake  of  fabt  as  to 
amount  of  ore,  it  was  uuder  no  obligation  to 
wait  institution  of  such  an  action,  but  could 
resort  to  equity  for  cancellation  of  lease,  where 
existence  of  lease  and  possibility  of  having  to 
assume  liabilities  thereby  imposed  constituted  a 
contingent  liability,  tendency  of  which  would 
be  to  impair  its  credit,  especially  where  rights 
of  trustees  and  bondholders  were  involved. 

6.  Cancellation    of    Instruments    ^=>4  — 
Grounds— Failure  of  Consideration. 

Failure  of  consideration  is  a  ground  of  eq- 
uity jurisdiction. 

7.  Equity     <®=>46— Jurisdiction— Adequacy 
OF  Remedy  at  Law. 

In  order  to  justify  court  of  equity  in  refus- 
ing to  take  jurisdiction,  remedy  at  law  must  be 
adequate,  and  must  attain  the  full  end  and  jus- 
tice of  case,  reaching  whole  mischief  and  secur- 
ing whole  right  of  party  in  a  perfect  manner 
at  present  time  and  in  future. 

Appeal  from  Corporation  Court  of  Roan- 
oke. 

Suit  by  the  Virginia  Iron,  Coal  &  Coke 
Company  against  Nannie  M.  Graham  and 
others.  From  a  decree  for  defendants,  plain- 
tiff appeals.    Reversed  and  remanded. 

W.  B.  Kegley,  of  WythevlUe,  and  Jackson 
&  Henson  and  D.  D.  Hull,  Jr.,  all  of  Roan- 
oke, for  appellant. 

Stuart.  B.  Campbell  and  Robert  Sayers, 
both  of  Wytheville,  and  Waller  R.  Staples, 
of  Roanoke,  for  appellees. 

PRENTIS,  J.  The  briefs  herein  filed  are 
unique  in  that  (either  purposely  or  inadver- 
tently) counsel  have  observed  rule  2  (120  Va, 
V,  04  S.  E.  vi).  This  rule  requires  the  briefs 
to  contain  a  concise  abstract  or  statement 
of  the  facts  admitted  and  controverted,  which 
are  disclosed  by  the  record.  When  fairly 
observed,  the  precise  questions  Involved  are 
manifest,  and  much  subsequent  labor  for  the 
court  and  counsel  will  be  thereby  avoided. 

The  facts  here  to  be  considered  are:  That 
by  Indenture  of  December  31,  1897,  David  P. 
Graham  and  wife  demised  unto  Carter  Coal 
&   Iron  Company  for  40  years  from  Janu- 


ary 1,  1898,  that  certain  iron  ore  property 
in  Wythe  county,  Va.,  known  as  "Cedar 
Run,"  theretofore  granted  to  Graham  by 
Franklin  Carter  and  wife,  said  to  contain 
about  3,G00  acres,  with  the  right  during  the 
term  to  mine  and  remove  all  the  Iron  ore 
which  the  lessee  might  or  could  mine  on 
these  lands,  with  certain  easements  and  priv- 
ileges fully  set  forth  in  the  instrument  By 
deed  of  January  27,  1899,  Carter  Coal  A 
Iron  Company  conveyed .  unto  Virginia  Iron, 
Coal  &  Coke  Company  (appellant,  herein- 
after called  the  lessee),  together  with  other 
property,  the  rights  and  privileges  granted 
by  the  said  lease.  Theretofore,  on  October 
1,  1898,  the  Carter  Coal  &  Iron  Comi)any  ex- 
ecuted a  deed  of  trust  to  the  Continental 
Trust  Company  of  the  city  of  New  York,  con- 
veying the  leased  property  and  privileges  to 
secure  a  bond  Issue  of  $2,000,000.  The  New 
York  Trust  Company  has  succeeded  the  Con- 
tinental Trust  Company  as  trustee  in  that 
conveyance.  On  February  23,  1899,  the  les- 
see (Virginia  Iron,  Coal  &  Coke  Company) 
conveyed  the  leased  estate,  together  with, 
much  other  property,  to  the  Manhattan  Trust 
Company,  trustee,  to  secure  a  bond  issue  of 
$10,000,000.  David  P.  Graham,  the  original 
lessor,  having  died,  his  successors  In  title, 
Nannie  M.  Graham,  his  widow,  and  others 
(hereinafter  called  the  lessors),  on  May  13, 
1903,  modified  the  lease  so  as  to  reduce  the 
minimum  quantity  of  ore  required  to  be 
shipped  from  20,000  tons  to  12,000  tons  per 
annum.  A  partial,  partition  of  the  real  es- 
tate of  the  original  lessor  has  been  made, 
whereby  the  rights  of  his  widow  and  heirs 
to  participate  In  royalties  under  the  lease  are 
fully  set  forth  and  established  by  conveyance 
of  August  20,  1904, 

The  original  lease  fixed  a  royalty  of  50 
cents  per  long  ton  (N.  &  W.  Ry.  Co.  or  Its 
successor's  weight)  for  each  ton  of  good  mer- 
chantable ore  mined  and  shipped  from  the 
leased  premises,  to  be  paid  to  the  lessor  c^  or 
about  the  25th  days  of  April,  July,  October 
and  January  of  each  year  for  the  ore  ship- 
ped the  preceding  three  months,  with  the 
following  provisions  as  to  minimum: 


«o 


Not  less  than  twenty  thousand  tons  to  be 
shipped  each  year.  If  less  is  shipped,  royalty 
is  to  be  paid  on  twenty  thousand  tons,  and  if 
more  than  twenty  thousand  tons  are  shipped 
in  one  year,  and  less  than  that  quantity  in  the 
next  preceding  or  succeeding  year,  the  surplus 
of  the  one  year,  and  the  royalty  paid  thereon, 
may  be  carried  to  the  credit  of  the  other  year, 
either  preceding  or  succeeding,  to  make  the 
required  minimum.  If  the  mmimnm  quantity 
is  not  shipped  in  any  year  or  paid  for  in  sixty 
days  after  the  expiration  of  the  year,  or  if  the 
ore  shipped  is  not  paid  for  in  sixty  days  after 
the  rent  therefor  is  due,  the  said  David  P. 
Graham,  his  heirs,  representatives,  or  assigns, 
may  terminate  this  lease  on  ten  days'  notice  of 
intention  so  to  do." 
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And  the  following  clause: 

"The  said  David  P.  Graham,  his  representa- 
tives, heirs  or  assigns,  or  their  agent,  may  en- 
ter the  property  at  any  time  for  the  purpose  of 
inspecting  the  mining  operations,  and  of  requir- 
ing the  same  to  be  carried  on  in  a  proper  way, 
and  with  due  regard  to  the  rights  of  each  party."- 

The  lessee  is  given  the  right  to  remove,  at 
the  end  of  the  term,  all  tramways,  machinery 
and  appliances,  all  pipes,  sluices  and  troughs, 
and  everything  used  in  connection  with  the 
mining  and  washing  operations,  except  the 
bouses  and  the  timber  used  as  supports  in  the 
mines,  and  except  pipe  lines,  tramways  and 
washing  plant  which  were  there  prior  to 
October  1,  1897.  Provided,  however,  that 
nothing  put  on  the  property  by  the  lessee 
for  use  in  mining  and  washing  operations 
shall  be  removed  until  the  rents  are  paid; 
and  the  privileges  and  easements  granted 
are  to  be  enjoyed  in  the  operation  of  the 
mines  leased.  The  mine  had  been  in  oper- 
ation prior  to  the  date  of  the  lease,  and  was 
operated  at  that  time. 

The  Carter  Coal  &  Iron  Company  took 
possession  and  continued  to  operate  the  mine 
until  it  conveyed  its  rights  to  the  Virginia 
Iron,  Coal  &  Coke  Company,  and  thereaft- 
er the  last-named  company  continued  ta 
operate  it  until  July  25,  1916,  upon  which 
date  it  gave  written  notice  to  Nannie  M. 
Graham  and  others,  the  lessors,  of  the  can- 
cellation or  surrender  of  the  original  lease 
of  December  31,  1897,  to  become  effective  as 
of  September  1,  1916.  The  reason  therefor 
stated  in  the  notice  was  that  iron  ores  could 
no  longer  be  found  on  the  leased  premises, 
either  of  the  quality  or  in  the  quantity  that 
could  be  profitably  mined;  the  cost  of  such 
tonnage  as  could  be  gotten  out  being  alto- 
gether prohibitive.  The  lessors  replied  to 
this  notice  August  29,  1916,  advising  that 
they  intended  to  hold  the  lessee  strictly  to 
the  terms  of  the  contract,  and  conceded  no 
authority  to  cancel  it. 

The  lessee,  in  accordance  with  such  no- 
tice, ceased  operations  upon  the  leased  prem* 
ises,  has  abandoned  possession  thereof  for 
all  the  purposes  of  the  lease,  though  it  has 
not  removed  its  property  therefrom,  has 
paid  all  royalties  accrued  up  to  the  date 
designated  for  the  cancellation  and  surren- 
der to  become  effective,  and  has  not  since 
that  time  occupied  the  property  or  exercised 
any  of  the  privileges  granted  by  the  lease. 
After  the  attempted  cancellation  and  sui^ 
render,  the  lessee  undertook  to  remove  from 
the  leased  premises  the  machinery,  rails, 
and  equipment  placed  thereon  by  its  pred- 
ecessor, which  under  the  terms  of  the  lease 
it  had  the  right  to  remove  upon  its  termina* 
tioQ,  hut,  under  threat  of  proceedings  by  the 
lessors  to  secure  an  injunction,  has  for  the 
present  abandoned  its  claim  of  right  to  re- 
move such  property.  It  seems  that  this  alle- 
gation of  threatened  injunction  proceedings 


is  made  in  an  amendment  to  the  bill,  and 
that  this  threat  was  made  after  the  institu- 
tion of  this  suit.  The  cancellation  and  sur- 
render of  the  lease  has  been  ratified  by  the 
board  of  directors  of  the  lessee,  and  the 
deed  of  release  tendered  to  the  lessors  with 
the  bill  and  amended  bill. 

The  lessee,  on  January  30,  1917,  filed  its 
original  bill,  and  thereafter  filed  an  amend- 
ed bill  against  Nannie  M.  Graham  and  oth- 
ers, successors  in  title  to  the  original  les- 
sor, and  the  trustees  in  the  deeds  of  trust 
referred  to,  setting  forth  these  facts,  and 
praying  for  a  decree  canceling  the  lease, 
permitting  it  to  remove  its  personal  prop- 
erty from  the  premises,  enjoining  the  lessors 
from  prosecuting  any  actions  for  the  recov- 
ery of  royalties  under  the  lease,  and  for 
general  relief.  The  lessors,  defendants,  filed 
their  demurrer  and  answer,  and  the  trial 
court  sustained  the  demurrer  and  dismissed 
the  bill.  Of  this  action  the  lessee  is  here 
complaining. 

Fairly  stated,  the  demurrer  is  based  upon 
two  grounds: 

(1)  That  the  bill  and  exhibits  filed  show 
that  the  contract  between  the  parties  is  a 
contract  of  hazard,  that  the  risk  as  to  the 
quantity  and  quality  of  ore  was  assumed  by 
the  lessee,  and  that  this  appears  from  the 
lease  itself ;  that  it  also  appears  -therefrom 
that  it  is  a  definite  contract,  under  seal,  for 
the  rental  of  the  property  for  40  years,  in- 
cluding the  right  to  the  lessee  to  mine  ore 
and  do  certain  other  things  on  the  land; 
that  the  consideration  of  the  lease  is  a  sum 
certain  as  rent  reserved;  and  that  there  is 
no  warranty  on  the  part  of  the  lessors  that 
the  ore  will  be  found  of  any  particular  quan- 
tity or  quality,  and  hence  that  the  existence 
or  nonexistence  of  such  ore  in  any  quantity 
or  of  any  quality  is  immaterial. 

(2)  Th&t  even  if  the  lessee  is  entitled  to 
be  relieved  from  paying  the  royalty  on  ac- 
count of  exhaustion  of  the  ore  In  the  premis- 
es, a  court  of  equity  has  no  jurisdiction  lo 
grant  such  relief,  upon  the  ground  that  the 
complainant  has  a  complete  and  adequate 
remedy  at  law. 

The  trial  court  sustained  the  demurrer 
upon  the  ground  last  stated. 

(a)  Taldng  up  these  grounds  In  the  order 
in  which  we  have  just  stated  them,  we  come 
to  consider  whether  the  bill  is  demurrable 
upon  the  ground  that  the  contract  was  one  of 
hazard  as  to  the  lessee. 

The  question  is  quite  an  interesting  one, 
and  we  have  been  greatly  enlightened  by  the 
exhaustive  briefs  of  the  learned  counsel  on 
both  sides.  While  no  precisely  similar  ques- 
tion has  ever  been  decided  in  Virginia,  we 
have  been  referred  to  many  cases  in  other 
jurisdictions,  and  the  principles  involved 
seem  to  be  fairly  well  established. 

As  to  contracts  in  general,  this  is  said  in 
13  Corpus  Juris,  p.  376: 
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'Wnere  certain  facU  Assumed  by  both  parties 
are  the  basis  of  a  contract,  and  it  subsequently 
appears  that  such  facts  did  not  exist,  there  is 
no  ai^reement" 

And  many  cases  are  dted  in  support  of 
that  general  statement. 

Applying  this  to  mining  leases,  this  is  said 
in  27  Cya  p.  718: 

"Mining  leases  frequently  contain  a  provision 
for  the  release  of  the  lessee  from  payment  of 
rents  or  royalties  in  case  the  mineral  becomes 
exhausted  or  is  found  not  to  exist  in  paying 
quantities,  and  in  such  case  the  happening  of 
such  contingencies  releases  the  lessee.  Even  in 
the  absence  of  such  a  provision,  it  is  usually 
held  that  a  lessee  on  a  royalty  basis  is  released 
from  payments  if  the  mineral  becomes  exhaust- 
ed, or  is  found  not  to  exist  in  paying  quantities, 
although  the  lease  provides  that  he  shall  take 
out  and  pay  royalties  on  a  certain  amount  each 
year,  or  that  the  royalties  shall  not  be  less  than 
a  fixed  amount  i)er  year,  for  by  such  an  under- 
taking the  lessee  contracts  merely  for  prompti- 
tude and  thoroughness  in  taking  out  existing 
mineraL  But  where  the  lessee  retains  posses- 
sion he  is  not  relieved  of  liability  for  the  fixed 
rental,  or  royalty  based  on  minimum  production. 
Where  the  lease  provides  for  the  payment  of 
rent  irrespective  of  product  and  whether  the 
mine  is  worked  or  not,  which  is  termed  a  dead 
or  deeping  rent,  the  lessee  cannot  be  relieved 
from  payment  of  the  rent  because  the  mineral 
proves  not  to  be  worth  the  expense  of  working, 
because  mineral  is  not  found  in  paying  quanti- 
ties, or  even  because  the  mine  supposed  to  exist 
develops  no  mineral  at  all,  and  such  rent  is  pay- 
able even  after  the  mine  is  exhausted"— citing 
many  authorities. 

A  most  interesting  and  instructlTe  note 
upon  the  subject  of  the  iutervenlng  impos- 
sibility of  performance  of  a  contract  as  a 
defense  is  found  in  L.  R.  A.  1916F,  at  page 
10.  Ancient  and  modern  cases  involving  both 
mining  leases  and  other  contracts  are  there 
gathered  and  analyzed. 

In  a  comimratively  recent  English  case, 
Krell  V.  Henry,  [1903]  2  K.  B.  740,  72  L.  J. 
K.  B.  N.  S.  794,  89  L.  T.  N.  S.  828,  19  Times 
L.  R.  711,  52  Week.  Rep.  246,  this  language, 
which  seems  to  be  particularly  pertinent  to 
the  case  in  judgment,  is  used: 

"But,  on  the  other  side,  it  is  said  that  the 
condition  or  state  of  things  need  not  be  ex- 
pressly specified,  but  that  it  is  sufficient  if  that 
condition  or  state  of  things  clearly  appears  by 
extrinsic  evidence  to  have  been  assumed  by  the 
parties  to  be  the  foundation  or  basis  of  the 
contract,  and  the  event  which  causes  the  im- 
possibility is  of  such  a  character  that  It  cannot 
reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  contracting  parties  when  the 
contract  was  made.  In  such  a  case,  the  con- 
tracting parties  will  not  be  held  bound  by  the 
general  words,  which,  though  large  enough  to  in- 
clude, were  not  used  with  reference  to  a  possi- 
bility of  a  particular  event  rendering  perform- 
ance of  the  contract  impossible.  I  do  not  think 
that  the  principle  of  the  civil  law,  as  introduced 
into  the  English  law.  Is  limited  to  cases  in  which 


the  event  causing  the  impossibility  of  perform- 
ance is  the  destruction  or  nonexistence  of  some 
thing  which  is  the  subject-matter  of  the  con- 
tract, or  of  some  condition  >r  state  of  things 
expressly  specified  as  a  condition  of  it.  I  think 
that  you  first  have  to  ascertain,  not  necessarily 
from  the  terms  of  the  contract,  but,  if  required, 
from  necessary  inferences,  drawn  from  sur- 
rounding circumstances  recognized  by  both  con- 
tracting parties,  what  is  the  substance  of  the 
contract,  and  then  to  ask  the  question  whether 
that  substantial  contract  needs  for  its  founda- 
tion the  assumption  of  the  existence  of  a  par- 
ticular state  of  things.  If  it  does,  this  will  lim- 
it the  operation  of  the  general  words,  and  in 
such  case,  if  the  contract  becomes  impossible 
of  performance  by  reason  of  the  nonexistence 
of  the  state  of  things  assumed  by  both  contract- 
ing parties  as  the  foundation  of  the  contract, 
there  will  be  no  breach  of  the  contract  thus 
limited.  •  •  *  Each  case  must  be  judged  by 
its  own  circumstances.  In  each  case  one  must 
ask  oneself:  First,  what,  having  regard  to  all 
the  circumstances,  was  the  foundation  of  the 
contract?  Secondly,  was  the  performance  of 
the  contract  prevented?  Thirdly,  was  the  event 
which  prevented  the  performance  of  the  contract 
of  such  a  character  that  it  cannot  reasonably 
be  said  to  have  been  in  the  contemplation  of  the 
parties  at  the  date  of  the  contract?  If  all  these 
questions  are  answered  in  the  affirmative, 
♦  •  •  I  think  both  parties  are  discharged 
from  further  performance  of  the  contract.' 
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[1]  If  one  makes  a  oontract  to  do  a  thing 
which  is  in  itself  possible,  he  .will  be  liable 
for  a  breach  of  the  contract,  notwithstanding 
it  is  beyond  his  power  to  perform  it.  But 
where,  from  the  nature  of  the  contract  itself 
it  is  apparent  that  the  parties  contracted  on 
the  basis  of  the  continued  existence  of  the 
substance  to  which  the  contract  related,  a 
condition  is  implied  that  if  performance  be- 
comes impossible  because  that  substance  does 
not  exist,  this  will  and  should  excuse  such 
performance.    Walker  v.  Tucker,  70  111.  527. 

The  case  of  Muhlenberg  v.  Henning,  116 
Pa.  188,  9  AU.  144,  is  strikinfi^y  like  this 
case.  There  was  a  5-year  lease  in  which  the 
lessees  covenanted  to  pay  35  cents  a  ton  for 
every  ton  of  merchantable  ore  mined,  and  to 
mine  at  least  1,500  tons  annually  during  the 
term,  or,  in  default  thereof,  to  pay  a  royalty 
of  $525  annually ;  and  that  the  lease  should 
be  forfeited  at  the  option  of  the  lessors,  if  at 
the  end  ot  each  year  at  least  $525  as  rent 
or  royalty  had  not  been  paid.  In  an  action 
to  recover  unpaid  royalty  for  two  years,  an 
afiidavit  of  defense  was  filed,  averring  that, 
though  the  defendants  had  operated  the 
mines  in  a  workmanlike  and  skillful  manner 
for  about  nine  months,  yet,  on  account  of 
the  nonexistence  of  sufilcient  ore  and  its  in- 
ferior and  unmerchantable  quality,  they  were 
unable  to  continue.  It  was  held  that  the 
afiadavit  exhibited  a  good  defense  to  the  ac- 
tion, and  the  court  there  distinguished  such 
a  lease  from  those  Involved  in  the  cases 
which  were  there  and  are  here  relied  upoc 
to  support  a  contrary  Tiew»  notably  Jerds 
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V.  Thompson,  1  Exch.  (H.  &  N.)  195,  and 
Marquis  of  Bute  v.  Thompson,  13  M.  &  W. 
4S6,  in  both  of  which  cases  the  contracts 
were  construed  to  imi>ort  an  absolute  cov- 
enant to  pay  the  rent  whether  the  mines 
could  be  made  to  produce  the  mineral  or  not 
In  Williston  on  Sales,  §  (j61,  it  is  said: 

"It  is  probable  that  the  tendency  of  the  law 
is  towards  au  enlargement  of  the  defense  of  im- 
possibility, and  in  any  case  where  it  may  fairly 
be  said  that  both  parties  assumed  that  the  per- 
formance of  the  contract  would  involve  the  con- 
tinued  existence  of  a  certain  state  of  affairs,  im- 
possibility of  performance  due  to  a  change  in 
this  condition  of  affairs  will  be  an  excuse.'' 

And  this,  in  Bishop  on  Contracts  (2d  Ed.) 
§  5SS: 

"Where  by  the  intent  of  the  parties  the  con- 
tinued existence  of  a  specific  subject-matter,  is 
essential  to  the  performance  of  the  contract, 
its  destruction  will  operate  as  a  discharge,  where 
neither  of  the  parties  have  assumed  such  risk." 

In  Mineral  Park  Land  Co.  v.  Howard,  172 
Cal.  289,  156  Pac.  458,  U  R.  A.  1916F,  1,  it  is 
said  that: 

"Where  performance  depends  upon  the  exist- 
ence of  a  given  thing,  and  such  existence  was 
assumed  as  the  basis  of  the  agreement,  perform- 
ance is  excused  to  the  extent  that  the  thing 
ceases  to  exist  or  turns  out  to  be  nonexistent" 
—citing  Beach,  Contr.  §  217 ;   9  Cyc.  631. 

This  is  said  in  Boyer  v.  Pulmer,  176  Pa. 
282,  35  Atl.  235: 

"It  is  perfectly  manifest  that  the  parties  con- 
tracted entirely  with  reference  to  iron  ore  which 
was  supposed  to  exist,  and  did  exist,  on  the  land 
demised.  The  lessee  was  •  •  *  to  use  all 
proper  efforts  ♦  •  ♦  to  find  ore,  and,  if 
found,  to  mine  and  take  it  away,  and  to  take 
out  at  least  enough  in  each  year  to  yield  4>400 
annually,  and  if  he  did  not  take  out  that  much 
he  was  bound  to  pay  the  $400  annually  in  any 
event;  but,  of  course,  this  obligation  proceeded 
upon  the  assumption  that  the  ore  was  there, 
and  continued  to  be  there,  in  sufficient  quanti- 
ty to  enable  the  lessee  to  perform  his.  contract 
in  this  respect.  If  the  ore  was  not  there  at 
all,  ♦  ♦  •  so  that  it  could  no  longer  be  tak- 
en out  in  such  quantity,  the  lessee  was  not 
bound  to  pay  for  it.  He  could  not  do  an  im- 
possible thing,  and  therefore  could  not  be  held 
liable  for  not  doing  it.  ♦  ♦  •  Neither  the 
lease  nor  the  contract  is  a  sale  of  the  ore  in 
^place  for  a  definite  *  *  *  minimum  sum,  as 
was  the  case  in  Timlin  y.  Brown  [158  Pa.  606, 
28  Atl.  236].'* 

Rldgley  v.  Conewago  Iron  Co.  (C.  C.)  53 
Fed.  988,  construes  a  mining  lease  which  re- 
quired the  lessee  to  mine  at  least  4,000  tons 
annually,  and  to  pay  therefor  a  fixed  sum 
per  ton,  or,  In  case  he  fails  to  take  out  such 
quantity,  to  pay  therefor.  It  was  held  that 
the  lease  imposed  no  obligation  to  pay  the 
minimum  royalty  after  the  ore  in  the  prem- 
ises had  become  exhausted.  There  Dallas, 
Circuit  Judge,  said: 


''Mining  leases  commonly  include,  in  addition 
to  the  usual  undertaking  to  pay  for  what  may 
be  actually  mined,  a  covenant  that  some  fixed 
or  ascertainable  sum,  at  least,  shall  be  annual- 
!  ly  paid.  These  covenants  are  not  all  the  same, 
'  or  to  the  same  effect.  They  may  be  divided  in- 
to two  classes:  First,  those  which  require  the 
payment  of  rent  irrespective  of  product;  sec- 
ond, those  which  require  that,  upon  failure  to 
take  out  a  stipulated  quantity,  royalty  with  re- 
spect thereto  shall  nevertheless  be  paid.  Where 
the  covenant  is  of  the  first  class  the  tenant  is 
liable  for  the  rent,  even  if  nothing  could  be 
gotten  by  mining.  ♦  •  ♦  Where  the  covenant 
is  of  the  second  class  his  oblip^ation  is  to  pay 
for  the  stipulated  quantity,  whether  mined  or 
not ;  not  whether  it  exists  or  not.  He  contracts 
for  promptitude  and  thoroughness  in  mining: 
not  for  the  productiveness  of  the  miue.  Lord 
Clifford  V.  Watts,  L.  R.  5  C.  P.  577 ;  Muhlen- 
berg V.  Henning,  116  Pa.  St  138,  9  Atl.  144. 
This  covenant  is  of  the  second  class." 

The  general  rule,  substantially  as  stated 
by  Judge  Dallas,  is  recognized  in  the  follow- 
ing cases:  Diamond  Iron  Mining  Co.  v.  Buck- 
eye Iron  Mining  Co.,  70  Minn.  500,  73  N.  W. 
507,  19  Mor.  Min.  Rep.  197 ;  Brooks  v.  Cook, 
135  Ala.  219,  34  South.  960,  22  Mor.  Min.  Rep. 
456;  Blake  v.  Lobb's  Estate,  110  Mich.  608, 
68  N.  W.  427,  18  Mor.  Min.  Rep.  462;  Hewitt 
Iron  Mining  Co.  r.  Dessau  Co.,  129  Mich. 
590,  89  N.  W.  366,  22  Mor.  Min.  Rep.  Ill; 
Gribben  v.  Atkinson.  64  Mich.  651,  31  N.  W. 
570,  15  Mor.  Min.  Rep.  428;  Muhlenberg  v. 
Henning,  116  Pa.  138,  9  Atl.  144,  15  Mor.  Min. 
Rep.  423 ;  McCahan  v.  Wharton,  121  Pa.  424, 
15  Atl.  615,  16  Mor.  Min.  Rep.  239;  Bannan 
V.  GraeflP,  186  Pa.  648,  40  AU.  805;  Scioto 
Fire  Brick  Co.  v.  Pond,  38  Ohio  St.  65; 
Adams  v.  Washington  Brick  Lime  &  Mfg.  Co., 
38  Wash.  243,  80  Pac.  446 ;  HiUer  v.  Walter 
Ray  &  Co.,  59  Fla.  285,  52  South.  623,  20  Ann. 
Cas.  1162;  Pritzler  v.  Robinson,  70  Iowa,  600, 
31  N.  W.  61;  Bloomfleld  Coal  &  Min.  Co.  v. 
Tidrick,  99  Iowa,  83,  68  N.  W.  570;  Edwards 
V.  Trinity  B.  V.  Ry.  Co.,  64  Tex.  Civ.  App. 
334,  118  S.  W.  572;  St.  Louis  S.  W.  Ry.  Co. 
of  Texas  v.  Johnston,  58  Tex.  Civ.  App.  639, 
125  S,  W.  61;  Williams  v.  Miller,  68  Cal.  291, 
9  Pac.  166 ;  Min.  Hark  Land  Co.  v.  Howard, 
172  Cal.  289,  156  Pac.  458,  L.  R.  A.  1916F,  1 ; 
Carr  v.  Whitebreast  Fliel  Co.,  88  Iowa,  136, 
55  N.  W.  205. 

There  are  other  cases  which  cannot  be  rec- 
onciled with  this  view,  though  some  of  them 
may  be  distinguished.  There  is  a  line  of 
cases  in  which  the  lessee  has  been  required 
to  pay  the  minimum  royalty,  notwithstand- 
ing the  exhaustion  of  the  mine,  if  he  contin- 
ues in  i)osses.sion  of  the  leased  premises 
claiming  under  the  lease.  Vandalia  Coal  Co. 
V.  T^nderwood,  55  Ind.  App.  99,  101  N.  E.  1047; 
Lehigh  &  Wilkes-Barre  Coal  Co.  v.  Wright, 
177  Pa.  387,  35  AtL  919 ;  N.  Y.  Coal  Co.  v. 
New  Pittsburgh  Coal  Co.,  86  Ohio  St.  140,  99 
N.  E.  198;  McDowell  v.  Hendrlx,  67  Ind.  513. 

Then  in  Lehigh  Zinc  Co.  v.  Bamford,  150 
U.  S.  665, 14  Sup.  Ct  219,  37  L.  Ed.  1215,  it  is 
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held  that  where  the  right  to  mine  ore  In  the 
premises  was  not  the  substantial  Indncemoit 
for  the  lease,  and  the  covenant  to  pay  a  fixed 
royalty  as  rent  per  year  is  not  qualified,  the 
lessor  is  not  released  even  if  the  mineral  is 
exhausted.  Then  there  are  cases  where  it  is 
said  that  the  amount  of  mineral  was  known 
to  the  parties  at  the  time  the  lease  was  enter- 
ed into,  and  the  contract  was  for  the  sale  and 
purchase  of  such  mineral  Timlin  v.  Brown, 
158  Pa.  e06,  28  Atl.  236;  Bute  v.  Thompson, 
13  M.  &  W.  487,  153  Eng.  Rep.  202 ;  Jervis  v. 
Tompkins,  4  Week.  Rep.  683. 

[2]  Applying  these  principles  to  the  bill 
and  lease  here  involved,  it  appears  clear  tbat 
the  main  purpose  of  the  contract  was  to  mine 
iron  ore,  the  existence  of  which  In  quantities 
great  enough  to  justify  the  continuance  of 
mining  operations  for  401  years  was  assumed 
as  a  fact  by  both  parties,  and  by  its  express 
language  the  lessor  was  to  receive  60  cents 
per  long  ton  as  compensation,  "for  each  ton 
of  good  merchantable  ore  mined  and  shipped." 
The  subject  and  substance  of  the  contract  is 
merchantable  iron  ore,  to  be  mined  and  ship- 
ped, and  the  obligation  1$  to  pay  therefor,  or 
to  pay  such  royalty  on  the  minimum  quantity 
which  both  parties  assumed  could  be  so.  pro- 
duced. This  language  in  the  lease  confirms 
this  view: 


«0 


'Not  less  than  twenty  thousand  tons  to  be 
shipped  each  year.  If  less  is  shipped,  royalty 
is  to  be  paid  on  twenty  thousand  tons,  and  if 
more  than  twenty  thousand  tons  are  shipped 
in  one  year,  and  less  than  that  quantity  in  the 
next  preceding  or  succeeding  year,  the  surplus 
of  the  one  year  and  the  royalty  paid  thereon 
may  be  carried  to  the  credit  of  the  other  year, 
either  preceding  or  succeeding  to  make  the  re- 
quired minimum.' 
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How  is  it  possible  for  the  lessee  to  receive 
the  benefit  of  these  credits  unless  the  ore 
exists?  The  contingency  provided  against 
was  the  failure  to  mine  and  not  the  exhaus- 
tion of  the  ore  which  both  parties  assumed 
to  exist  It  is  manifest  then  that  if  the  facts 
alleged  in  the  bill  can  be  proved,  and  the  ore 
does  not  exist,  the  lessee  should  be  relieved 
of  its  obligation  to  pay  the  royalty  provided 
for  in  the  lease,  because  the  paramount  con- 
sideration of  the  contract  has  failed,  and  per- 
formance thereof  by  the  lessee  has  become 
impossible.  Gases  relating  to  the  general 
subject  could  be  added,  but  those  referred  to 
which  construe  the  contracts  involved  as  we 
have  construed  the  contract  under  review  are 
80  convincing,  so  securely  rest  upon  right 
reason  and  Justice,  that  additional  citations 
are  imnecessary.  This,  as  we  understand, 
is  the  view  which  the  trial  Judge  entertain- 
ed, but  he  sustained  the  demurrer  because 
of  opinion  that  the  defense  could  and  should 
be  made  at  law. 

(b)  This  brings  us  to  the  second  ground  of 
demurrer. 

[3]  Equity  Jurisdiction  to  decree  cancella- 


tion of  an  instmm^it,  because  at  the  time  of 
its  execution  either  one  or  both  of  the  parties 
labored  under  a  mistake  of  fact,  is  well  recog- 
nized.   4  R.  O.  L.  506. 

In  Briggs  V.  Watkins,  112  Va.  26»  70  &  E. 
555,  this  is  quoted  from  Mowatt  v.  Wright, 
1  Wend.  (N.  Y.)  355,  10  Am.  Dec.  508: 

"An  error  of  fact  takes  place,  either  when 
some  fact  which  really  exists  is  nnlaaown,  or 
some  fact  is  supposed  to  exist  whidi  •  •  • 
does  not  exist." 

In  Lee  v.  Laprade,  106  Va.  597,  66  S.  B. 
720, 117  Am.  St  R^.  1021,  10  Ann.  Cas.  303, 
in  which  it  was  held  that  a  court  of  equity 
had  Jurisdiction  to  rescind  a  deed  for  a  plain 
mistake  which  was  material  in  its  character 
and  of  the  very  substance  of  the  transaction 
— ^that  is,  that  the  lot  conveyed  was  a  part 
of  a  public  street— this  is  quoted  from  4  Mln. 
Inst  (4th  Ed.)  607: 

"In  cases  of  plain  mistake  or  misapprehen- 
sion, though  not  the  effect  of  fraud  or  contriv- 
ance, equity  will  rescind  the  conveyance,  if  the 
error  goes  essentially  to  the  substance  of  the 
contract,  so  that  the  purchaser  does  not  s^t 
what  he  bargained  for,  or  the  vendor  seUs  that 
which  he  did  not  design  to  selL" 

It  is  clearly  settled  that  relief  may  be  had 
In  equity  for  the  cancellation  or  rescission 
of  a  contract,  if  the  mistake  affects  its  very 
substance,  and  is  not  a  mere  Incident  or  in- 
ducement for  entering  into  it.  The  subject  la 
discussed  in  a  comprehensive  note  to  Stein- 
meyer  v.  Schroeppel  (226  111.  9,  80  N.  E.  5^4, 
10  L.  R.  A.  [N.  S.]  114)  117  Am.  8t  R^.  228. 

In  the  note  to  Miles  v.  Stevens,  8  Pa.  21,  in 
46  Am.  Dec.  632,  this  is  stated: 

''No  principle  of  equity  is  more  firmly  settled 
than  that  relief  will  be  granted  from  the  con- 
sequences of  a  mistake  of  fact,  provided  that 
such  mistake  is  in  reference  to  a  fact  material 
to  the  transaction,  and  was  not  occasioned  by 
the  parties'  own  neglect  of  a  legsl  duty.  There 
is  no  doubt  of  this  general  rule.  The  great  dif- 
ficulty arises  in  applying  it  to  the  multiform 
drcumstances  attending  various  kinds  of  trans- 
actions. A  mistake  of  fact  may  arise  in  two 
ways,  either  in  reference  to  the  subject-matter 
of  the  contract,  such  as  its  situaticMi,  value,  ex- 
tent, boundaries,  amount,  and  so  forth,  or  in 
reference  to  its  terms,  as  where  the  mistake  con- 
sists in  reducing  a  veral  agreement  to  writing. 
It  may  be  either  a  mistake  as  to  a  fact  past 
or  present  arising  from  unconscious  ignorance 
or  forgetfnlness,  or  a  mistake  occasioned  by  a 
belief  in  the  past  or  present  existence  of  a 
fact  Under  all  circumstances,  in  order  to  ob- 
tain equitable  relief,  the  mistake  must  have  been 
unintentionar* — citing  a  number  of  cases. 

[4]  If  certain  facts  are  assumed  by  both 
parties  as  the  basis  of  the  contract,  and  it 
subsequently  appears  that  such  facts  did  not 
exist,  the  contract  is  inoperative.  Fink  v. 
Smith,  170  Pa.  124,  32  AtL  566»  50  Am.  St 
Rep.  750 ;  note,  Du  Bols  Borough  v.  Du  Bols 
City,  etc.,  Ck>.,  176  Pa.  430^  85  AU.  248^  34  U 
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R.  A.  92, 68  Am.  St  Bep.  682;  Blnestime  Coal  i  secure  the  whole  right  of  the  party  in  a  per- 


Co.  ▼.  Bell,  88  W.  Va.  307, 18  S.  B.  493;  Lalng 
T.  Price,  75  W.  Va-  192,  83  S.  B.  499 ;  Coffln- 
berry  ▼.  Sun  Oil  Co.,  68  Ohio  St  488,  67  N.  B. 
1069;  Long  t.  Inhabitants  of  Athol,  196 
Mass.  497,  82  N.  B.  665, 17  L.  B.  A  (N.  S.)  96. 

[§]  The  question  at  issue  is  whether  this 
contract  comes  within  this  doctrine.  As  to 
this  we  have  no  doubt  whatever.  .  Both  par- 
ties assumed  that  iron  was  upon  the  land 
In  sufficient  quantity  to  justify  its  operation 
for  at  least  40  years.  The  production  of  iron 
ore  and  the  payment  to  the  lessor  of  the  roy- 
alty on  such  ore  was  the  very  substance  of 
the  contract  Assuming  the  allegations  of  the 
bill  to  be  true,  as  we  must  upon  this  demur- 
rer, it  is  clear  that  the  parties  were  gross- 
ly mistaken  as  to  the  quantity  of  the  ore. 
This  mistake  was  mutual,  and  as  a  conse- 
quence thereof  there  is  a  substantial  failure 
of  the  consideration.  While  the  lessee  wad 
not  bound  to\  go  into  court  of  equity  and 
could  have  made  its  defense  at  law,  if  sued 
by  the  lessor,  it  was  under  no  obligation  to 
await  the  instituticMi  of  such  an  action.  The 
existence  of  the  lease  and  the  possibility  of 
having  to  assume  the  very  large  liability 
thereby  imposed  constituted  a  contingent  lia- 
bility, the  tendency  of  which  would  be  to  im- 
pair its  credit  If  that  action  had  been  post- 
poned, the  lessee  would  have  been  left  with 
a  contract  of  vast  importance  outstanding, 
with  impending  litigation,  and  the  the  conse- 
quent uncertainty  as  to  whether  the  claim 
would  be  adjudged  valid  or  invalid.  The 
court  of  law  could  not  either  require  a  can- 
cellation of  the  lease,  or  In  that  action  ad- 
judicate questions  which  may  arise  affecting 
the  rights  of  the  parties  as  to  the  property 
upon  the  leased  premises.  The  bill  and  ex- 
hibits also  show  that  there  are  two  outstand- 
ing deeds  of  trust  upon  the  property,  securing 
large  bond  issues  and  only  a  court  of  equity 
could  conclude  and  determine  the  rights  of 
those  claiming  thereunder,  for  a  common-law 
court  would  be  powerless  to  do  so.  It  is  not 
inconceivable  that  these  trustees  and  the 
bond-holders  they  represent  may  differ  with 
the  lessee  as  to  the  value  of  the  privileges 
granted  by  the  lease;  and,  before  any  action 
affecting  the  property  upon  which  they  have  a 
lien  is  taken  they  have  the  right  to  be  heard. 

[6,  7]  If  the  facts  alleged  are  true,  the  les- 
see is  entitled  to  relief  in  equity  upon  the 
ground  of  failure  of  consideration  arising 
out  of  mutual  mistake,  and  both  failure 
of  consideration  and  mutual  mistake  are 
grounds  of  equity  Jurisdiction.  In  order  to 
justify  the  court  In  refusing  to  take  such  Ju- 
risdiction, the  remedy  at  law  "must  be  ade- 
quate ;  for  if  at  law  it  falls  short  of  what  the 
party  is  entitled  to,  that  founds  a  Jurisdiction 
in  equity.  And  it  must  be  complete;  that  is, 
it  must  attain  the  fuU  end  and  Justice  of  the 
case.    It  must  reach  the  whole  mischief  and 


feet  manner,  at  the  present  time  and  in  fu- 
ture; otherwise  equity  will  Interfere  and 
give  such  relief  and  aid  as  the  exigencies  of 
the  particular  case  may  require."  1  Story's 
Eq.  Jur.  i  33 ;  Stuart  v.  Pennis,  91  Va.  688, 
22  S.  B.  609;  Southern  By.  Go.  v.  Franldin, 
etc.,  B.  Co.,  96  Va.  704,  32  S.  B.  485,  44  L.  B. 
A.  297.  Bven  if  sued  at  law,  the  lessee  would 
not  be  bound  to  make  its  equitable  defense, 
which  is  allowed  under  Ck>de^  {  3299,  for  it 
is  expressly  provided  by  section  3300  tliat 
failure  to  make  such  defense  in  the  common- 
law  action  does  not  preclude  a  subsequent 
proceeding  in  equity  for  such  relief,  and  the 
statute  is  thus  construed  in  Selden  v.  Wil- 
Uams,  108  Va.  551,  62  S.  E.  380. 

The  discussion  could  be  prolonged,  and 
many  other,  authorities  are  cited  in  the 
briefs,  but  those  to  which  we  have  referred 
are  sufficient.  We  are  convinced  that  the 
trial  cpurt  erred  in  sustaining  the  demur- 
rer. A  decree  will  therefore  be  entered  here 
overruling  it,  and  the  cause  will  be  remand- 
ed for  trial  upon  the  issues  of  fact  tendered 
by  the  answer. 

Reversed  and  remanded. 

KELLY  and  BURKS,  JJ.,  absent 


(124  Va.  563) 

GLIDBWBLL  v.  MURRAY-LACY  &  CO. 

et  al. 

(Supreme  Coait  of  Appeals  of  Virginia.    March 

13,  1910.) 

1.  Pbogess   ^5»168— "Abuse    of    Pbockss"— 
Cause  of  Action. 

"Abuse  of  process,**  as  distinguished  from> 
malicious  prosecution  and  from  false  imprison- 
ment, constitutes  an  independent  cause  of  ac- 
tion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Abuse  of 
Process.] 

2.  Pbocess    ^=»ie8— "Abuse  of  Pbocess." 

The  distinctive  nature  of  an  action  for 
"abase  of  process,"  as  compared  witli  actions 
for  malicious  prosecution  and  false  imprison- 
ment, is  that  it  lies  for  the  improper  use  of  a 
regularly  issued  process,  not  for  maliciously 
causing  process  to  issue,  or  for  an  unlawful  de- 
tention of  the  person. 

3.  Pbocess    ^=:9171'-*Abu8e— Aixeoing    xsxd 
Pboving  Malice. 

In  action  for  abuse  of  process,  it  is  not  nec- 
essary to  allege  or  prove  that  process  was  ma- 
liciously sued  oat,  as  in  malicious  prosecution, 
but  it  is  necessary  to  allege  and  prove  that  pro- 
cess, after  being  properly  sued  out,  was  ma- 
liciously misused  or  abused ;  law  implying  mal- 
ice from  intentional  and  willful  perversion, 
facts  of  whidi  must  be  alleged. 
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4.  Pbocess  ^=>168  —  Abuss  —  Rxdresszng 
Private  Wrong. 

It  is  illegal  to  use  the  criminal  processes 
of  the  state  merely  to  redress  a  private  wrong. 

5.  Process  ^=»168— Abuse  of  Process— En- 
forcing Collection  of  Debt— Settlement 
OF  Prosecution. 

Under  Code  1004,  {  3973,  authorizing  pri- 
vate adjustments  between  parties  immediately 
concerned  in  misdemeanors  for  which  there  is  a 
remedy  by  civil  action,  despite  section  3760, 
against  compounding  offenses,  tobacco  ware- 
housemen who  procured  plaintiffs  arrest  for 
misdemeanor  denounced  by  Acts  1912,  c.  130, 
plaintiff  having  failed  to  repay  money  borrowed 
on  pledge  to  sell  tobacco  through  such  person, 
held  not  guilty  of  abuse  of  process,  having  re- 
leased him  on  settlement,  despite  any  intention 
to  use  process  to  enforce  collection  of  debt. 

6.  CRIHINAI4  Law  ^=»40^Statxjte»— Set- 
tlement OF  Prosecution— Ejusdem  Gen- 
eris. 

The  general  words,  "or  other  misdemeanor," 
in  Code  1904,  S  3973,  authorizing  private  ad- 
justments between  parties  immediately  con- 
cerned in  misdemeanors  for  which  there  is  rem- 
edy by  civil  action,  following  the  specific  words, 
"assault  and  battery,"  are  not  to  be  limited,  un- 
der the  principle  of  ejusdem  generis,  to  other 
misdemeanors  of  the  same  kind. 

7.  Malicious  Prosecution  €=»35(2)— Vol- 
untary Compromise— Bar  to  Action. 

Voluntary  compromise  of  a  criminal  prose- 
cution by  the  procurement,  or  with  the  consent 
of  accused,  in  itself  defeats  a  recovery  in  a 
subsequent  action  for  malicious  prosecution 
based  on  the  proceeding. 

8.  Process  ^=»168— Abuss— Want  of  Prob- 
able Cause. 

The  element  of  want  of  probable  cause  is 
immaterial  in  an  action  for  abuse  of  process. 

9.  Process  ^s»168— Abuse— Criminal  Pro- 
cess TO  Collect  Debt. 

Criminal  process  cannot  be  wrongfully  used 
to  collect  a  debt,  if  by  "^wrongful"  is  meant  a 
perversion  or  oppressive  use  of  process,  as  dis- 
tinguished from  secret  motive  party  may  have 
had  in  procuring  issuance. 

10.  Process  ^s>168  —  Abuse  —  Preclusion 
TO  Attack  Validity. 

In  action  for  abuse  of  process,  presupposing 
an  originally  valid  and  regular  process  duly  and 
properly  issued,  plaintiff  cannot  contend  war- 
rant on  which  he  was  arrested  was  barred  by 
limitation,  and  that  act  under  whidi  warrant 
issued  was  unconstitutionaL 

11.  Appeal  and  Error  ^=»10G8(3)— Harm- 
less Ebrob— Instructions. 

Where,  on  evidence,  verdict  for  defendants 
was  only  one  which  jury  properly  could  have 
rendered,  if  there  was  any  error  in  regard  to 
instructions,  it  was  harmless  to  plaintiff. 

12.  Appeal  and  E2rrob  ^=»1060(1)— Habm- 
lsbs  Error— Evidence. 

Where  evidence  admitted  over  plaintiff's  ob- 
jection was  of  such  a  character  that  its  exdn- 


rion  could  not  properly  have  produced  a  differ- 
ent result,  its  admission  was  harmless  to  him. 

Error  to  Circuit  Court,  Lunenburg  County. 

Notice  of  motion  by  J.  Y.  Glidewell  against 
Murray-Lacy  &  Co.  and  others.  To  review 
judgment  for  respondents,  movant  brings 
error.    Affirmed. 

Geo.  E.  Allen,  of  Victoria,  for  plaintiff  in 
error. 

Booker,  McKinney  &  Settle,  of  South  Bos- 
ton, for  defendants  In  error. 

KELLT,  J.  Section  1  of  an  act  of  the 
General  Assembly,  approved  March  11,  1912 
(Acts  1912,  p.  232),  declares : 

''That  it  shall  be  unlawful  for  any  person  to 
borrow  money  from  any  person,  firm  or  cor- 
poration conducting  a  business  as  sales  tobacco 
warehousemen  upon  a  written  promise  or  pledge 
to  sell  with  or  through  said  person,  firm  or  cor- 
poration, any  tobacco,  and  thereafter  fail  or 
refuse  to  comply  with  the  conditions  of  said 
written  promise  or  pledge." 

And  section  2  thereof  provides  that  any 
person  who  shall  fail  to  comply  with  such 
written  pledge,  or  to  repay  the  amount  bor- 
rowed, with  legal  interest,  shall  be  guilty  of 
a  misdemeanor,  and  punished  by  fine,  or  im- 
prisonment, or  both.  ' 

A  warrant,  issued  by  a  Justice  in  Halifax 
county,  at  the  iastance  of  Murray-Lacy  & 
Co.,  tobacco  warehousemen,  charging  J.  T. 
Glidewell  with  having  obtained  from  and 
failed  to  repay  to  them  the  sum  of  $93  un- 
der circumstances  constituting  a  violation  of 
this  statute,  was  placed  in  the  hands  of  J.  T. 
Bass,  a  constable  of  the  county,  who  was 
also  an  employ^  of  Murray-Lacy  &  Co.,  and 
as  such  charged  with  the  duty  of  collecting 
outstanding  obligations  due  to  them.  He 
took  the  warrant  to  the  home  of  Glidewell, 
who  resided  In  Lunenburg  county  some  six 
or  seven  miles  from  the  town  of  Victoria, 
and,  not  finding  him  at  home,  proceeded  to 
Victoria  and  delivered  the  warrant  to  the 
town  sergeant  with  instructions  to  execute 
the  same,  having  first,  however,  had  it  duly 
indorsed  by  a  Lunenburg  Justice  as  provided 
by  section  3957  of  the  Code.  The  arrest  was 
effected  by  the  sergeant  about  3  o'clock  in 
the  afternoon  of  that  day.  Bass  was  noti- 
fied and  returned  at  once  to  Victoria.  Upon 
his  return,  he  asked  Glidewell  "what  he  ex- 
pected to  do."  After  some  conversation  not 
detailed  in  the  record,  it  was  tentatively 
agreed  between  them  that  if  Glidewell  would 
execute  a  new  note,  with  security,  covering 
the  $93  mentioned  In  the  warrant,  the  cor- 
rectness of  which  as  a  civil  liability  he  did 
not  deny,  he  would  be  at  once  released  and 
the  warrant  dismissed.  He  was  not  will- 
ing, however,  to  definitely  conclude  any  ad- 
justment of  tlie  matter  without  consulting 
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ODunsel,  and  accordingly  the  parties  repaired 
to  the  law  office  of  his  attorney,  Mr.  Geo.  B. 
Allen.  Upon  being  asked  by  Mr.  Allen, 
What  do  you  want?"  Mr.  Bass  replied, 
We  want  money."  The  subject  of  compro« 
mlse  was  then  taken  up,  and,  upon  an  offer 
made  by  Glidewell  (but  against  the  advice 
of  his  attorney,  who  stated  that  Bass  had  no 
right  to  make  the  arrest,  and  that  the  law 
under  which  the  warrant  was  Issued  was 
tmconstitutlonal),  the  new  note,  with  securi- 
ty, was  executed,  and  Glidewell  was  irn* 
mediately  released.  Bass  then  promptly  pro- 
ceeded to  Halifax  county  and  had  the  war* 
rant  dismissed. 

In  order  to  show  fully  all  the  circumstanc- 
es under  which  Glidewell  made  the  settle- 
ment, the  following  additional  incidents 
should  be  mentioned:  He  had  walked  from 
his  home  to  Victoria  to  get  medicine  for  his 
sick  cbild,  but  whether  Bass  was  informed 
of  this  fact  does  not  appear.  The  child's 
Illness  does  not  seem  to  have  been  regard- 
ed  very  seriously  by  him,  as  he  remained  in 
Victoria  for  some  time  after  the  settlement 
was  made.  He  was  told  by  Bass  that  unless 
the  matter  was  settled  he  would  not  be  re- 
leased, but  would  be  taken  before  the  Hali- 
fax justice,  and  would  certainly  be  convict- 
ed. After  his  arrest,  he  was  not  confined  in 
jail,  was  allowed  to  stay  at  his  brother's 
home,  apparently  without  guard,  was  sub- 
jected to  no  harsh  or  oppressive  treatment 
by  the  officers,  but  was  kept  under  formal 
arrest  from  3  o'clock  in  the  afternoon  un- 
til the  settlement  was  concluded  about  11 
o'clock  that  night.  During  the  negotiations, 
Bass  refused  to  release  tbe  prisoner  upon 
an  offer  by  the  latter's  counsel  to  be  respon- 
sible for  his  appearance  to  answer  the  war- 
rant at  a  future  day. 

Shortly  after  the  termination,  in  the  man- 
ner already  set  out,  of  the  criminal  prosecu- 
tion against  Glidewell,  he  instituted  the 
present  proceeding,  by  notice  of  motion, 
against  Murray-Lacy  &  Co.  and  T.  J.  Bass, 
to  recover  damages  of  them  alleged  to  have 
resulted  from  his  arrest  and  imprisonment. 
The  notice  charged  that  the  defendants 
wrongfully,  unlawfully,  and  maliciously 
sued  out  a  criminal  warrant  against  the 
plaintiff,  and  caused  his  arrest  thereunder, 
''not  for  the  purpose  of  enforcing  tbe  crim- 
inal laws  of  the  commonwealth,  but  solely 
for  the  ulterior  and  unlawful  purpose  of 
enforcing  the  collection  of  a  debt  of  which 
plaintiff  would  otherwise  have  been  dis- 
charged." The  notice,  which  was  entirely 
informal,  did  not  attempt  to  designate  eo 
nomine  the  cause  of  action;  but  the  peti- 
tion upon  which  this  writ  of  error  was 
granted  interprets  it  as  '*a  tort  consisting  of 
the  abuse  of  process  in  using  the  criminal 
law  to  collect  a  debt"  The  case,  as  attempt- 
ed to  be  made  out  by  the  plaintiff,  was  tried 
upon  this  interpretation,  and  we  shall  deal 
with  it  accordingly. 


Upon  the  trial,  there  was  a  rerdict  and 
judgment  for  the  defendants. 

[1]  The  cause  of  action  sought  to  be  main- 
tained in  this  proceeding  is  not  malicious 
prosecution  or  false  imprisonment,  but  the 
kindred,  though  less  common  one,  of  abuse 
of  process.  So  far  as  we  know,  there  is  no 
Virginia  case  upon  the  subject  It  Is  well 
settled,  however,  as  a  general  proposition  of 
law,  that  abuse  of  process,  as  distinguished 
from  malicious  prosecution  and  from  false 
imprisonment,  may  constitute  an  independ- 
ent cause  of  action. 

[2]  The  distinctive  nature  of  an  action 
for  abuse  of  process^  as  compared  with  the 
actions  for  malicious  prosecution  and  false 
imprisonment,  is  that  it  lies  for  the  improp- 
er use  of  a  regularly  issued  process,  not  for 
maliciously  causing  process  to  issue,  or  for 
an  unlawful  detention  of  the  person. 

In  Wood  V.  Graves,  144  Mass.  365,  11 
N.  E.  567,  59  Am.  Rep.  95,  the  court  said: 

"Tbere  is  no  doubt  that  an  action  lies  for  the 
malicious  abuse  of  lawful  process,  civil  or  crim- 
inal. It  is  to  be  assumed,  in  such  a  case,  that 
the  process  was  lawfully  used  for  a  just  cause, 
and  is  valid  in  form,  and  that  the  arrest  or  oth- 
er proceeding  upon  the  process  was  justifiable 
and  proper  in  its  inception.  But  the  grievance 
to  be  redressed  arises  in  consequence  of  subse- 
quent proceedings.  For  example,  if  after  an 
arrest  upon  civil  or  criminal  process  the  person 
arrested  is  subjected  to  unwarrantable  insults 
and  indignities,  is  treated  with  cruelty,  is  de- 
prived of  proper  food,  or  is  otherwise  treated 
with  oppression  and  undue  hardship,  he  has  a 
remedy  by  an  action  against  the  officer,  and 
against  others  who  may  unite  with  the  ofiicer 
in  doing  the  wrong." 

Freeman,  in  a  note  to  Bradshaw  r.  Fra 
zier,  86  Am.  St  Rep.  406,  says: 

"An  action  for  the  abuse  of  a  process  of  ar- 
rest usually  presupposes  that  the  arrest  under 
the  process  was  proper  in  its  inception,  and  is 
founded  on  grievances  arising  in  consequence 
of  subsequent  proceedings"— citing  Whitten  v. 
Bennett,  86  Fed.  406,  30  O.  O.  A.  140;  Wood 
V.  Graves,  supra. 

In  1  Ruling  Case  Law,  pp.  101,  102,  with 
reference  to  this  particular  cause  of  action, 
it  is  said: 

"There  has  been  considerable  confusion  in  the 
books  as  to  the  scope  of  the  action  for  abuse  of 
process,  and  numerous  cases  may  be  found 
where  it  has  been  confounded  with  other  class- 
es of  actions.  •  •  •  Abuse  of  process  con- 
sists in  the  malicious  misuse  or  misapplication 
of  that  process  to  accomplish  some  purpose  not 
warranted  or  commanded  by  the  writ  In  brief, 
it  is  the  malidoua  perversion  of  a  regularly 
issued  process  whereby  a  result  not  lawfully 
or  properly  attainable  under  it  is  secured- 
*  *  *  The  cases  based  upon  a  pure  abuse  of 
process  are  comparatively  few,  though  there  are 
numerous  cases  referred  to  and  cited  as  such 
which  are  in  ftict  actions  for  malicious  prose- 
cution. *  *  *  The  distinctive  nature  of  an 
action  for  malicious  abuse  of  process,  as  com- 
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pared  with  an  action  for  malicions  prosecution, 
is  that  it  lies  for  the  improper  use  of  process 
after  it  has  been  issued,  not  for  nmliciously 
causing  process  to  issue." 

In  Ck)oley  on  Torts  (3d  Ed.)  p.  355,  the 
author  says: 

"Two  elements  are  necessary  to  an  action  for 
the  malicious  abuse  of  legal  process :  First,  the 
existence  of  an  ulterior  purpose;  and,  second, 
an  act  in  the  use  of  the  process  not  proper  in 
the  regular  prosecution  of  the  proceeding.  Reg- 
ular and  legitimate  use  of  process,  though  with 
a  had  intention^  is  not  a  malicious  abuse  of 
process,**     (Italics  added.) 

See,  also,  to  the  same  general  effect  as  the 
foregoing,  32  Cyc.  541;  3  Ann.  Caa,  722, 
note;  Malone  v.  Belcher,  Ann.  (>as.  1015A, 
830,  note  831,  832. 

[8]  The  civil  injury  now  under  discussion 
Is  sometimes  referred  to,  even  by  the  same 
text-writers  and  in  the  same  Judicial  opin- 
ions, as  "malicious  abuse  of  process,"  and 
at  other  times  merely  as  "abuse  of  pro- 
cess." This  alternative  use  of  these  ex- 
pressions is  not  usually  intended  to  be  dis- 
criminative, but  there  is  at  least  a  conflict 
of  statement  in  the  authorities  as  to  the  ne- 
cessity of  averring  and  proving  malice  In 
cases  of  this  character.  3  Ann.  Cas.  722; 
Ann.  Cas.  1915A,  832.  It  seems  to  us,  how- 
ever, that  there  is  no  reason  for  any  con- 
fusion of  thought,  or  for  any  difference  of 
opinion,  as  to  the  part  which  malice  plays 
in  such  cases.  The  true  rule  would  plain- 
ly seem  to  be  that  it  is  not  necessary  to  al- 
lege or  prove  that  the  process  was  malici- 
ously sued  out,  as  in  malicious  prosecution, 
but  that  it  is  necessary  to  aUege  and  prove 
that  the  process,  after  being  properly  sued 
out,  was  maliciously  misused  or  abused. 
The  authorities  are  practically  unanimous 
in  holding  that  to  maintain  the  action  there 
must  be  proof  of  a  willful  and  intentional 
abuse  or  misuse  of  the  process  for  the  ac- 
complishment of  some  wrongful  object — an 
intentional  and  willful  perversion  of  it  to 
the  unlawful  injury  to  another.  From  such 
use  or  employment  of  the  process,  as  from 
any  other  willful  wrong,  the  law  implies 
malice.  It  is  safe  to  say  that  no  action  for 
abuse  of  process  can  be  maintained  without 
proof  that  the  process  was  used  under  cir- 
cumstances amounting  to  either  actual  or 
implied  malice. 

To  sum  up  this  branch  of  the  discussion, 
if  process  is  willfully  used  for  a  piuT)ose 
not  justified  by  the  law,  it  is  an  abuse  for 
which  an  action  will  He.  The  abuse  con- 
sists in  the  unlawful  use.  While  it  cannot 
be  wrong  to  do  a  lawful  act  in  a  lawful 
way,  it  is  a  wrong  to  do  a  lawful  act  in  an 
unlawful  way.  It  is  the  unlawful  method 
by  which  the  act  is  done  that  gives  rise  to 
the  action,  and  the  Intentional  use  of  this 
method  constitutes  malice  in  law.  The  mal- 
ice need  not  be  expressly  charged;   but,  if 


not,  thera  mast  be  an  ayerment  of  facts 
from  which  the  law  implies  the  malice. 

The  texts  and  judicial  opinions  to  which  we 
have  referred  are  replete  with  dtations  to 
other  similar  discussions  covering  every  con- 
ceivable phase  of  the  tort  known  as  "abuse 
of  process."  B^urther  elaboration  or  more 
extended  citation  here  would  serve  no  good 
purpose.  The  opening  brief  of  counsel  for 
the  plaintiff  in  error  contains  a  very  satis- 
factory ooUection  and  review  of  the  leading 
authorities  on  the  subject,  and  concludes 
with  a  summary  which  we  believe  to  be  a 
correct  and  a  sufficiently  complete  compendi- 
um of  the  law  for  all  of  the  purposes  of  the 
Instant  case.  We  therefore  quote  from  the 
brief  as  follows: 

"An  examination  of  these  authorities  will 
clearly  show  that  the  only  essentials  of  the  ac- 
tion of  abuse  of  process  are,  first,  an  ulterior 
motive,  and,  secondly,  an  act  in  the  use  of  the 
process  not  proper  in  the  regular  prosecution 
of  the  proceeding,  though  it  is  immaterial 
whether  such  process  is  baseless  or  not,  the 
abuse  consisting  in  its  perversion  to  some  Tm- 
lawful  purpose  and  in  the  willful  and  oppressive 
use  of  it  after  its  issue." 

[4,  S]  The  plaintiff's  case,  bowever,  when 
tested  by  the  law  as  thus  correctly  stated  by 
his  counsel,  cannot  be  maintained.  It  may  be 
conceded  that  the  first  essential  element  of 
the  tort,  an  ulterior  motive,  was  established. 
To  say  the  least  of  it,  the  evidence  tended 
strongly  to  show  that  the  real  puriwse  of  the 
defendants  was  not  to  enforce  the  criminal 
law,  but  to  collect  their  debt,  and  as  a  general 
proposition,  it  is  illegal  to  use  the  criminal 
processes  of  the  state  merely  to  redress  a 
private  wrong.  But  before  this  ulterior  pur- 
pose can  be  made  the  basis  of  a  recovery  in 
an  action  Yor  the  abuse  of  process,  it  must  be 
coupled  with  the  second  essential  dement; 
that  is,  with  "an  act  in  the  use  of  the  process 
not  proper  in  the  regular  prosecution  of  the 
proceeding,"  amounting  to  its  perversion  to 
some  unlawful  purpose.  Proof  of  indirect 
motive  will  not  alone  sustain  the  action.  1 
R.  C.  L.  103;  86  Am.  St.  Rep.  note  p.  3^9; 
and  other  authorities  cited,  supra.  It  is  at 
this  point  that  the  plaintiff's  case  unmistak- 
ably breaks  down. 

Whatever  motive  and  purpose  the  defend- 
ants might  have  had,  what  they  actually  did 
was  in  keeping  with  the  object  of  the  act  of 
March  11,  1912,  and  with  the  general  legis- 
lative policy  of  the  state  with  reference  to 
mdsdemieanors  of  a  minor  character  for 
which  the  party  aggrieved  has  also  a  private 
remedy.  There  can  be  no  doubt  that  the  act 
under  whi<di  the  warrant  was  issued  was 
primarily  intended  to  protect  tobacco  ware- 
housemen against  the  loss  of  advances  of  the 
kind  made  by  the  defendants  in  this  case. 
Nor  was  there  anything  reprehensible  or  un- 
lawful in  the  settlement  which  the  defendants 
made  with  the  plaintiff  by  virtue  of  wbidi 
the  prosecution  was  withdrawn  and  the  war- 
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rant  dlamlssed.  The  transaction  does  not  fall 
within  the  condemnation  of  section  8760  of 
the  Code  against  oonceallng  or  compounding 
offenses,  but  rather  within  the  spirit,  If  not 
within  the  terms,  of  section  8978,  authorizing 
a  private  adjustment  between  the  parties  Im* 
mediately  concerned  in  misdemeanors  for 
which  there  is  a  remedy  by  civU  action.  The 
section  last  cited,  so  far  as  it  need  be  quoted 
here,  is  as  follows: 

"When  a  person  is  in  jaU  or  under  recogni- 
sance to  answer  a  charge  of  assault  and  battery 
or  other  misdemeanor,  for  which  there  is  a  rem- 
edy by  civil  action,  •  ♦  •  if  the  party  injur- 
ed appear  before  the  judge  or  justice  who  made 
the  commitment  or  took  the  recognizance,  and 
acknowledge  in  writing  that  he  has  received 
satisfaction  for  the  injury,  such  judge  or  jus- 
tice, in  his  discretion,  may,  by  an  order  under 
his  hand,  supersede  the  commitment  or  discharge 
the  recognizance  as  to  the  accused  and  wit- 
nesses. 


n 


It  is  contended  that  the  formalities  of  the 
foregoing  section  were  not  complied  with  in 
the  instant  case.  It  does  not  afflrmatiTely 
appear  that  the  defendants  ("parties  In- 
jured") "acknowledged  in  writing  that  they 
had  received  satisfaction  for  the  injury,"  nor 
just  what  were  the  terms  of  the  final  order  of 
dismissal;  but  it  does  appear  that  they  in 
fact  received  satisfaction,  appeared  before 
the  justice,  and  had  the  warrant  dismissed. 
This  was  done  upon  a  proposition  made  by 
the  accused,  and  was  so  much  in  accord  with 
what  he  desired  that  he  concluded  the  ar- 
rangement against  the  advice  of  his  counsel. 
We  need  not  stop  to  inquire  whether  this  pos- 
sibly irregular  dismissal  of  the  warrant  would 
have  constituted  a  valid  and  complete  defense 
on  his  part  against  any  subsequent  effort  by 
the  commonwealth  to  proceed  against  him 
criminally  for  the  same  cause.  It  is  certain 
that  he  himself  cannot  be  heard  to  complain 
of  the  alleged  irregularity. 

[6]  It  is  further  argued,  however,  that  sec- 
tion 8978  of  the  Code  does  not  apply  to  cases 
of  this  kind,  because  the  general  words,  "or 
other  misdemeanor,"  following  the  specific 
words,  "assault  and  battery,"  must,  under  the 
principle  of  ejusdem  generis,  be  limited  to 
other  misdemeanors  of  the  same  kind  as  as- 
sault and  battery,  or,  as  otherwise  expressed 
in  the  reply  brief,  "to  cases  of  assault  and 
battery  or  other  misdemeanors  resulting  in 
personal  Injuries."  Mr.  Ldle,  in  his  Notes  on 
Statutes  (page  29,  (  48),  states  the  familiar 
rule  (tf  construction  here  Invoked  as  follows: 

"Where  particular  classes  of  persons  or  things 
are  mentioned  in  a  statute,  general  words  pre- 
ceding or  following  are  to  be  restricted  to  per- 
sons or  things  of  a  like  kind  with  those  par- 
ticularly mentioned,  unless  plainly  otherwise 
Intended." 

It  is  clear  that  the  construction  of  section 
8973  is  not  within  the  rule,  because  "plainly 


otherwise  intended.**  The  statute.  Instead  of 
Impliedly  restricting  the  meaning  of  the 
words  "other  misdemeanor"  to  offenses  of  a 
kindred  nature  with  assault  and  battery, 
e^ressly  extends  their  meaning  so  as  to  In- 
clude the  misdemeanor  here  involved  along 
with  all  others  "for  which  there  is  a  remedy 
by  civil  action." 

[7]  A  voluntary  compromise  of  a  criminal 
prosecution,  by  the  procurement  or  with  the 
consent  of  the  accused,  in  itself  defeats  a 
recovery  In  a  subsequent  action  for  mali- 
cious prosecution  based  upon  the  criminal  pro- 
ceeding. Russell  V.  Morgan,  24  R.  I.  134,  52 
Ati.  809,  811 ;  Langford  v.  RaUroad  Ck).,  144 
Mass.  431,  11  N.  B.  697,  699.  If  it  be  true, 
as  contended  on  behalf  of  the  plaintiff  in 
error,  that  this  rule  does  not  apply  in  a  case 
of  abuse  of  process,  still  the  existence  of  the 
rule  Itself  shows  that  private  adjustments  of 
criminal  prosecutions  are  not  unusual  and  are 
frequently  recognized  as  proper.  We  have 
seen  that  in  yirginia  settlements  of  this  char- 
acter are  expressly  provided  for  by  statute 
as  to  misdemeanors  like  that  for  which  the 
plaintiff  in  error  was  being  prosecuted,  and 
I  this  is  in  accord  with  the  general  policy  of 
!  the  law.  Of  course,  compounding  or  con- 
cealing crimes,  or  stifling  prosecutions  to  de- 
feat the  ends  of  justice,  will  not  be  coun- 
tenanced or  permitted;  but,  as  said  in  3 
Wharton's  Criminal  Law,  §  1877,  p.  2079: 

"In  prosecutions  for  offenses  and  cheats  not 
involving  any  great  offense  against  the  public, 
the  courts  will  encourage  sottlements  between 
the  parties  as  less  injurious  to  the  public  than 
litigation." 

Our  conclusion  is  that  there  was  no  abuse, 
no  malicious  use,  and  no  perversion  of  the 
process  sued  out  against  the  plaintiff  In  er- 
ror. There  was  no  extortion  thereunder,  no 
collection  of  money  not  due  from  him,  and  he 
was  subjected  to  no  oppression,  and  to  no 
indignity  except  such  as  was  incident  to  an 
orderly  arrest  under  due  and  regular  process. 
The  averment,  in  his  notice  of  motion,  that  but 
for  the  criminal  prosecution  he  "would  have 
been  discharged"  from  the  payment  of  the 
debt,  and  the  statement  in  his  bill  of  partic- 
ulars that  he  had  been  adjudicated  a  bank- 
rupt, are  not  supported  by  any  proof,  and  ap- 
pear to  have  been  abandoned.  Whatever 
motive  may  have  prompted  the  defendants, 
they  had  a  moral  and  legal  right  to  accept 
satisfaction  and  withdraw  the  prosecution 
substantially  as  they  did;  and  there  is 
no  ground  upon  which  the  plaintiff  can 
legally  ask  for  damages  against  them  in  this 
action. 

[8,  9]  A  number  of  decisions  from  other 
jurisdictions  are  dted  in  the  brief  of  coun- 
sel for  plaintiff  in  error  to  support  the  prop- 
osition there  advanced  that  criminal  process 
cannot  be  wrongfully  used  to  collect  a  debt, 
and  that  in  such  cases  it  is  not  necessary  to 
prove  malice  or  want  of  probable  cause.   The 
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last-named  element,  want  of  probable  cause, 
is  of  course  immaterial  in  all  such  cases, 
because  that  relates  to  the  suing  out  and  not 
to  the  use  of  the  process.  We  concede  also, 
and  indeed  it  follows  from  what  we  have'al- 
ready  said  in  this  opinion,  that  criminal  pro- 
cess cannot  be  wrongfully  used  to  collect  a 
debt,  if  by  "wrongfully"  is  meant  a  perver- 
sion or  oppressive  use  of  the  process  as  dis- 
tinguished from  the  secret  motive  which  the 
party  may  have  in  procuring  its  issuance. 
As  to  the  proof  of  malice,  we  have  seen  that 
such  proof  is  not  necessary  as  to  the  issu- 
ance, but  is  necessary  to  the  use,  of  the  pro- 
cess, in  order  to  sustain  an  action  of  this 
character.  If  any  of  the  decisions  relied 
upon  by  counsel  for  the  proposition  recited 
at  the  beginning  of  this  paragraph,  or  for 
any  other  proposition,  are  in  real  conflict 
with  the  conclusions  we  have  reached,  we 
should  feel  obliged  to  disregard  them;  but 
we  thinis  it  will  be  found  that  there  is  no 
substantial  conflict  between  those  cases  and 
our  decision  in  the  present  case.  We  will 
advert  to  a  few  of  them,  by  way  of  illustra- 
tion: 

In  the  case  of  McClenny  v.  Inverarity,  80 
Kan.  569,  103  Pac.  82,  24  L.  R.  A.  (N.  S.)  301, 
which  more  nearly  supports  the  plaintiffs 
contention  than  any  other  authority  to  which 
our  attention  has  been  called,  "the  evidence 
disclosed  the  fact  that  a  warrant  for  the 
arrest  of  the  plaintiff  upon  a  criminal  charge 
was  used  to  collect  a  debt,  and,  it  seems,  to 
extort  an  additional  amount" ;  and,  more- 
over, there  were  aggravating  and  oppressive 
circumstances  in  that  case  in  connection  with 
the  arrest. 

Lockhart  v.  Bear,  117  N.  C.  298,  23  S.  B. 
484,  was  a  case  in  which  a  process  of  arrest 
was  used  to  force  a  debtor  to  pay  a  debt  out 
of  property  legally  exempt  from  execution, 
and  thus  became  a  case  for  recovery  because 
the  process  was  used  to  compel  the  accused 
to  do  something  which  he  was  under  no  legal 
obligation  to  do,  and  against  which  he  would 
have  had  a  good  defense  in  a  civil  proceeding. 

Shaw  V.  Spooner,  9  N.  H.  197,  32  Am.  Dec. 
348,  was  a  case  in  which  a  criminal  prose- 
cution was  instituted  against  a  nonresident 
defendant,  by  virtue  of  which  extradition 
was  procured,  and  -  the  defendant,  thus 
brought  within  the  Jurisdiction,  was  then  in- 
duced to  settle  a  dvil  liability  in  order  to 
rid  himself  of  the  criminal  prosecution.  The 
opinion  clearly  indicated  that  the  process  was 
improperly,  if  not  dishonestly,  used  to  bring 
about  the  extradition,  and  that  the  settlement 
made  with  the  defendant  was  one  not  in  ac- 
cord with  a  sound  legislative  and  Judicial 
policy. 

In  Wood  V.  Graves,  supra,  a  recovery  was 
sustained,  but  the  opinion  in  that  case  direct- 
ly supports  our  conclusion  here.  That  this  is 
true  is  shown,  not  only  by  our  quotation 
therefrom  in  a  previous  paragraph,  but  from 
the  following  language  with  which  that  opin- 


ion,  after  reviewing  the  instructions,  om- 
dudes: 

"Under  these  instructions,  the  jury  could  not 
properly  hold  the  defendants  responsible  tor 
merely  setting  the  criminal  law  in  motion,  and 
arresting  the  plaintiff  and  holding  him  in  custo- 
dy until  bis  discharge;  but  only  for  some  dis- 
tinct act  or  omission,  which  amomited  to  a  mis- 
use or  abuse  of  the  process  after  it  had  issued, 
some  indignity  or  oppression  beyond  the  mere 
fact  of  arrest  and  detention,  some  separate  pres- 
sure to  compel  him  to  make  the  settlement." 

We  may  well  conclude  this  reference  to  the 
authorities  cited  for  the  plaintiff  by  saying, 
in  the  language  of  the  court  in  Bartlett  v. 
Christhilf,  69  Md.  219,  14  AtL  518: 

"All  these  are  instances  in  which  the  writ, 
regularly  and  properly  sued  out,  was  perverted, 
abused,  and  made  an  instrument  of  oppresBion" 
— a  classification  which  does  not  embrace  the 
case  at  bar. 

[1 0]  It  only  remains  to  consider  briefly  two 
contentions  on  behalf  of  the  plaintiff  in  error, 
not  embraced  in  the  foregoing  discussion. 
The  flrst  is  that  the  warrant  was  barred  by 
limitation;  and,  the  second,  that  the  act  of 
March  11,  1912,  is  unconstitutionaL  Regard- 
less of  their  merits,  neither  of  these  proposi- 
tions can  be  availed  of  by  the  plaintiff*  in  this 
proceeding.  Whether  either  or  both  of  them 
are  sound  propositions,  and  what  effect  they 
might  have  had  in  an  action  for  false  im- 
prisonment or  malicious  prosecution,  are 
questions  which  suggest  themselves,  but 
which  are  not  material  to  the  present  contro- 
versy. They  have  to  do,  not  with  the  use  or 
abuse  of  process,  but  with  its  original  is- 
suance and  validity.  The  plaintiff  chose  to 
sue  for  abuse  of  process,  apparently  and  per- 
haps correctly  believing  that,  in  view  of  the 
facts  of  his  case,  this  form  of  action  was 
more  favorable  to  him  than  any  other  he 
might  adopt  We  need  hardly  repeat  that 
an  action  for  abuse  of  process  presupposes 
an  originally  valid  and  regular  process,  duly 
and  properly  issued.  Authorities  dted,  supra. 
There  might,  of  course,  be  actionaUe  abuses 
of  process  not  thus  originally  regular  and 
properly  issued;  but  any  action  for  such 
abuse  would  necessarily  ignore  the  infirmities 
in  the  process  itself  and  rely  upon  the  abuse 
of  it  after  it  had  been  sued  out,  the  latter 
constituting  the  gist  of  the  action. 

Having  reached  the  foregoing  conclusions, 
it  becomes  unnecessary  to  discuss  in  detail 
the  numerous  assignments  of  error  upon 
which  we  are  asked  to  reverse  the  Judgment 
of  the  lower  court.  They  relate  to  instruc- 
tions given  or  refused,  to  the  admission  of 
certain  evidence,  and  to  the  refusal  of  the 
court  to  set  aside  the  verdict  as  contrary  to 
the  law  and  the  evidence. 

[11,12]  Upon  the  evidence  as  introduced,  a 
verdict  for  the  defendants  was  the  only  one 
which  the  Jury  could  have  properly  rendered ; 
and,  as  a  result,  if  there  was  any  error  In 
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regard  to  the  instmctions,  It  was  barmless. 
Perrow  v.  Rixey,  119  Va.  192,  89  S.  B.  101, 
and  cases  cited.  The  evidence  which  was 
admitted  over  the  plaintiff's  objection  was  of 
such  a  character  as  that  its  exclusion  could 
not  properly  have  produced  a  different  re- 
sult. Its  admission,  therefore,  did  not  prej- 
udice his  rights.  Norfolk  v.  Southern  By. 
Co.,  117  Va.  101,  110,  83  S.  E.  1085. 

There  is  no  error  in  the  judgment  com- 
plained of,  and  it  is  affirmed. 

Affirmed. 


(124  Va.  512) 

BARRETT  BROS.  v.  FBLIB. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

13,  1919.) 

1.  Tbesfass  ^==>5&— Removal  of  Fitbnitube 
—Damages— Punitive  Damages. 

Where  defendants  removed  sublessee's  fur- 
niture from  premises  as  the  result  of  a  mistake, 
thinking  the  furniture  belonged  to  lessee,  and 
was  not  prompted  in  so  doing  by  malice,  sub- 
lessee was  entitled  to  compensatory  damages 
merely,  and  not  punitive  damages. 

2.  Pabtnebship  ^=»153— Liabilitt  of  Paet- 
NBB— Tbesfass  by  Copabtneb— Punitivk 
Damages. 

A  partner  who  knew  nothing  of  alleged  tres- 
pass until  after  suit  was  brought,  and  neither 
authorized  nor  ratified  such  trespass,  was  not 
liable  for  punitive  or  exemplary  damages. 

Error  to  Circuit  CJourt  of  City  of  Newport 
News. 

Action  by  D.  Felie  against  Barrett  Bros. 
Judgment  for  plalntiif,  and  defendants  bring 
error.  Reversed,  and  case  remanded,  with 
directions. 

J.  A.  Massie,  of  Newport  News,  for  plain- 
tiffs in  error. 

T.  J.  Christian  and  W.  T.  Moss,  both  of 
"SewpoTt  News,  for  defendant  in  error. 

WHITTI/E,  P.  Defendant  in  error  brought 
this  action  of  trespass  quare  clausum  fregit 
against  plaintiffs  in  €rror,  a  partnership  com- 
posed' of  W.  B.  Barrett  and  F.  M.  Barrett,  to 
recover  damages  for  breaking  and  entering 
his  close  and  removing  his  furniture  and 
effects  from  a  building  located  in  the  city  of 
Newi)ort  News  leased  by  plaintiff  from  the 
defendants.  There  was  a  verdict  and  Judg- 
ment in  favor  of  plaintiff  for  $500  to  which 
judgment  this  writ  of  error  was  granted. 

The  material  facts  may  thus  be  summa- 
rized :  Plaintiffs  In  error,  as  partners,  were 
general  rental  agents,  the  business  being  un- 
der the  direction  and  control  of  F.  M.  Barrett, 
who  leased  and  collected  the  rents  of  a  house 
In  the  city  of  Newport  News  owned  by  W. 
E>.  Barrett  and  W.  B.  Vest.  One  A.  Francesco 
verbally  leased  the  ground  floor  for  a  restaur- 


I  ant  and  the  upstairs  for  Uvlng  rooms.  Fran« 
cesco  subsequently  sold  his  restaurant  and  as- 
signed both  leases  to  the  purchaser,  who 
thereupon  took  possession  and  occupied  the 
premises  for  some  time.  The  purchaser  fail- 
ing to  pay  the  entire  purchase  price,  Frances- 
co took  the  property  back,  including  the  leas- 
es, and  then  sold  the  restaurant  to  plaintiff, 
Felie,  and  transferred  the  possession  of  the 
entire  building  to  him.  Plaintiff  conducted  a 
restaurant  on  the  ground  floor  and  occupied 
the  flat  above,  paying  a  rental  of  $12.50  per 
month  for  each  in  advance,  for  the  restaurant 
to  August  1st,  and  for  the  upstairs  rooms  to 
August  10th.  He  failed  to  meet  his  deferred 
payments  on  the  restaurant,  and  Francesco 
in  J\ily  took  possession  of  the  same  and  re- 
funded to  plaintiff  part  of  the  cash  payment 
he  had  made  therefor.  Francesco  then  went 
to  the  office  of  defendants  and  informed  F. 
M.  Barrett  that  he  had  taken  the  place  back, 
and  that  plaintiff  had  removed  to  Richmond, 
and  Inquired  if  plaintiff  owed  them  any  rent, 
and  was  told  that  he  only  owed  $2  for  water 
rent;  that  the  rent  for  the  restaurant  and 
upstairs  had  been  paid  as  before  stated. 
Thereupon  EYancesco  notified  F.  M.  Barrett 
that  he  had  sold  the  restaurant  to  one  Beau- 
champ,  and  desired  to  put  him  in  possession. 
F.  M.  Barrett  informed  Beauchamp  that  the 
rent  had  heen  j>aid  for  some  days,  and  there 
would  be  no  rent  due  until  the  beginning  of 
the  new  month.  F.  M.  Barrett  inquired  of 
Francesco  what  he  was  going  to  do  about 
some  furniture  he  owned  upstairs,  and  Fran- 
cesco told  him  that  he  would  remove  It  next 
day.  A  day  or  two  afterwards,  F.  M.  Bar- 
rett sent  Berger,  who  was  employed  in  their 
office,  to  remove  into  the  hall,  as  he  thought, 
one  or  two  pieces  of  old  furniture  belonging 
to  Francesco  in  the  upstairs  rooms,  so  that 
Beauchamp  might  take  possession  of  the  en- 
tire premises.  Berger  went  to  the  house  to 
remove  the  stuff  as  directed,  but  found  more 
furniture  than  was  anticipated,  and  an  old 
woman  in  liie  upstairs  rooms,  who  subse- 
quently proved  to  be  Mrs.  Felie,  though  F. 
M.  Barrett  did  not  know  that  it  was  Mrs. 
B^lie,  but  thought  she  was  another  Italian 
woman  who  had  been  squatting  in  their 
property  In  that  vldnity.  Berger  then,  with 
the  help  of  two  colored  men,  had  the  furni- 
ture, consisting  of  three  iron  beds,  three  ta- 
bles, six  chairs,  four  rockini^  chairs,  two  beds, 
two  trunks,  with  bed  clothing  and  wearing 
apparel  in  them,  moved  into  the  alley,  and 
fastened  up  the  house.  The  articles  remained 
in  the  alley  until  next  morning,  when  a 
neighbor  had  them  removed  to  his  house, 
where  some  of  them  yet  remain;  the  rest 
having  been  shipped  to  plaintiff  In  Richmond. 
This  neighbor  also  took  care  of  Mrs.  Felie, 
without  charge,  until  she  joined  her  husband 
in  Richmond.  W.  B.  Barrett,  the  other  part- 
ner, knew  nothing  of  the  alleged  trespass 
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until  after  the  institution  of  the  suit,  and 
then  authorized  his  counsel  to  investigate 
the  matter  and  pay  the  parties  any  actual 
damage  they  had  sustained.  F.  M.  Barrett 
thought  the  Felies  had  moved  all  their  be- 
longings, and  that  the  furniture  found  on 
*he  premises  belonged  to  Francesco,  and 
directed  it  to  be  put  in  the  hall,  so  that) 
i^eauchamp,  to  whom  Francesco  had  tumed 
over  the  property,  could  occupy  it 

Plaintiff  testified  that  he  bought  the  fur- 
niture three  years  before  at  a  cost  of  $500, 
and  that  it  "was  worth  more  to-day  than  It 
was  then  and  could  not  be  replaced  for  less 
than  $500."  At  the  request  of  the  plaintiff, 
among  other  instructions,  the  court  told  the 
Jiury  that  if  they  should  find  for  the  plaintiff, 
in  assessing  his  damages,  they  might  take  in- 
to accoimt  compensation  for  damage  to  his 
household  furniture,  and  for  mental  suffering, 
if  any,  sustained  by  reason  of  such  wrong- 
ful act  or  acts,  including  injury  to  his  feel- 
ings, if  any,  sustained  by  reason  of  the  occa- 
sion; and  if  the  Jury  believed  that  the  act 
complained  of  was  committed  with  actual 
malice,  forcibly,  and  with  a  design  to  injure 
or  oppress  the  plaintiff,  he  might  also  re- 
cover punitive  or  exemplary  damages — that 
is  to  say,  the  Jury  would  not  be  limited  to 
mere  compensation  for  the  actual  damages 
sustained  by  him,  but  might  give  such  fur- 
ther damages  as  they  thought  right,  in  view 
of  all  the  circumstances  proved  at  the  trial, 
by  way  of  punishment  to  the  defendant  as 
a  salutary  example  to  others  to  deter  them 
from  offending  in  lil^e  manner,  but  not  ex- 
ceeding $1,000,  the  amount  demanded. 

In  the  case  of  Wood  v..  American  National 
Bank,  100  Va.  306,  40  S.  E.  931,  it  was  held : 

''Under  the  common-law  system  of  pleading, 
damages  which  do  not  necessarily  flow  froiQ 
the  act  or  omission  complained  of  must  be  spe- 
cially pleaded,  but  damages  which  are  the  neces- 
sary and  proximate  result  of  such  act  or  omis- 
sion are  ter^ned  general,  and  are  legally  import- 
ed, and  may  be  recovered,  although  not  special- 
ly claimed  in  the  declaration.  If  the  facts 
averred  in  the  declaration  show  that  the  plain- 
tiff is  entitled  to  recover  exemplary  damages, 
they  need  not  be  claimed  eo  nomine.  If  a 
more  specific  statement  of  the  elements  of  dam- 
age be  desired,  it  may  be  demanded  under  the 
provisions  of  section  3249  of  the  Code." 

The  declaration  In  the  present  case  is  In 
common  form,  and  covers  general  and  not 
special  damages.  Punitive  or  exemplary 
damages  are  not  only  not  claimed  eo  nomine. 


but  the  declaration  does  not  aver  such  a  state 
of  facts  as  shows  that  the  recovery  of  such 
damages  was  contemplated.  It  is  not  even 
alleged  that  the  trespass  was  done  willfully, 
negligently,  vrrongfully,  or  maliciously;  and 
the  defendants  had  no  reason  to  suppose 
that  they  would  have  to  answer  for  other 
than  actual  or  compensatory  damages. 

In  a  similar  action  to  recover  damages  for 
breaking  and  entering  plaintiff's  close,  and 
cutting  and  converting  trees,  this  court  held 
that,  where  the  trespass  was  not  willful,  the 
damages  were  merely  compensatory.  Wood 
V.  Weaver,.  121  Va.  250.  92  S.  B.  1001. 

[1]  The  case  of  Norfolk  &  Western  Ry.  Ga 
V.  Neely,  91  Va.  539,  22  S.  E.  867,  iUustrate^ 
the  considerations  that  should  govern  in  as- 
sessing damages  in  this  class  of  cases. 
Judge  Rlely  delivered  the  opinion  of  the 
court,  and  it  was  held  that — 

"A  passenger  who  is  unlawfully  expelled  from 
a  railroad  train  by  the  conductor  thereof  is  en- 
titled to  recover  damages  therefor  of  the  com- 
pany. If  the  expulsion,  though  unlawful,  did 
not  proceed  from  any  ill  motive,  and  was  not 
rudely  or  recklessly  done,  nor  in  such  manner 
as  to  evince  malice  or  a  conscious  disregard  of 
the  rights  of  others,  and  was  simply  the  result  of 
a  mistake,  the  passenger  cannot  recover  puni- 
tive damages,  but  only  compensation,  and,  on 
the  evidence  certified,  his  damages  should  be 
limited  to  compensation  for  the  inconvenience, 
delay  and  fatigue  to  which  he  was  put,  and  a 
suitable  recompense  for  the  injury  done  to  his 
feelings,  in  being  expelled  from  the  train.' 


f» 


[2]  It  should  also  be  observed  that  the 
Judgment  under  review  Is  against  the  partner- 
ship, and  rests  equally  upon  W.  £k  Barrett, 
who  knew  nothing  of  the  alleged  trespass 
until  after  suit  brought,  and  neither  author- 
ized nor  ratified  it  In  these  circumstances 
he  was  plainly  not  liable  for  punitive  or  ex- 
emplary damages.  Henry  Myers  &  Co.  v. 
Lewis,  121  Va.  50,  92  S.  B.  98a 

Obviously,  the  case  was  tried  upon  an 
erroneous  theory  as  to  the  correct  measure  of 
damages,  both  under  the  pleading  and  evi- 
dence, and  that  conclusion  renders  it  unneces- 
sary to  notice  in  detail  the  other  assignments 
of  error,  most  if  not  all  of  which  are  not 
likely  to  arise  at  the  next  triaL 

Upon  these  considerations,  the  Judgment 
must  be  reversed  and  annulled,  the  verdict 
of  the  Jury  set  aside,  and  the  case  remanded 
for  a  new  trial  to  be  had  conformably  to  the 
views  expressed  In  this  opinion. 

Reversed. 
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OLABK  et  aL  t.  LANG. 

(Supreme  Ck>iirt  of  Appeals  of  Virginia*    March 

13»  1919.) 

1.  Neoliobnce  ^=9121(1)  ~  Pbesumftion  •— 
Proof. 

Negligence  will  not  be  presumed,  but  must, 
like  any  other  fact,  be  established  by  evidence 
direct  or  circumstantial. 

2.  Nkguoenob   ^=s»111(1)— PtJBADiNCh- Facts 

AND  GlBCUMSTANOSS. 

In  action  against  owner  of  mill  for  damages 
caused  by  fire  originating  in  mill,  plaintiff  can- 
not recover  on  mere  allegations  that  defendants 
were  negligent  and  allowed  fire  to  escape  from 
their  premises;  it  being  necessary  to -state  facts 
and  circumstances  showing  in  what  respect  de- 
fendants were  negligent. 

3.  Neolioenoe  ^=s»139(8)  —  Insibuctions  — 
Pebsohs  Liable. 

In  action  for  damages  caused  by  fire  escap- 
ing from  a  mill,  court  erred  in  adding  words  "or 
were  interested  in  the  proceeds  of  the  business" 
to  a  requested  instruction  that  jury  could  not 
find  against  defendants  unless  they  had  some 
control  over  the  engine  alleged  to  have  caused 
the  fire;  evidence  being  very  meager  as  to  in- 
terest of  one  of  defendants,  and  there  being  no 
«yidence  that  the  other  had  any  control  or  was 
interested  in  proceeds. 

Error  to  Circuit  Oourt,  Buckingham 
County. 

Action  by  one  Lang  against  C.  H.  Clark 
uiid  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

F.  C.  Moon  and  A.  L.  Pitts,  Jr.,  both  of 
Buckingham,  for  plaintiffs  in.  error. 

Hubard,  Gayle  &  Boatrigbt,  of  Bucking- 
ham, for  defendant  in  error. 

BURKS,  J.  Lang  recovered  a  judgment 
in  the  circuit  court  of  Buckingham  county 
against  the  Clarks  for  $2,000  damages,  for 
negligently  burning  certain  buildings  and 
personal  property  belonging  to  Clark,  and 
the  case  \s  here  on  a  writ  of  error  to  that 
judgment 

The  following  errors  are  assigned:  (1) 
Overruling  defendants'  motion  to  set  aside 
the  verdict  as  contrary  to  the  evidence;  (2) 
overruling  defendants'  demurrer  to  the  third 
count  of  the  declaration;  and  (3)  in  giving 
and  refusing  instructions. 

It  is  unnecessary  to  pass  upon  the  first 
assignment  of  error,  as  the  verdict  will  have 
to  be  set  aside  for  other  reasons  hereinafter 
set  forth. 

[1,2]  The  next  assignment  of  error  is  to 
the  action  of  the  trial  court  in  overruling 
the  demurrer  of  the  defendants  to  the  third 
count  of  the  declaration.  That  count  is 
as  follows: 


M, 


I  "^And  for  this  also,  to  wit,  that  the  said  plain- 
tiff was  on  the  day  and  year  last  aforesaid  the 
owner  of  a  certain  farm  in  the  county  of  Buck- 
ingham on  which  farm  there  were  a  number  of 
buildings  of  great  value  and  that  in  said  build- 
ings was  stored  much  valuable  farm  machinery, 
tools,  hay,  grain,  etc,  of  great  value,  to  wit,  <^ 
a  total  value  of  $3,000;  on  the  said  day  and 
year  the  said  defendants,  being  the  owners  and 
operators  of  a  certain  sawmill,  steam  engine 
and  boiler,  using  wood  as  fuel,  all  of  which 
plant  was  located  near  the  said  buildings  of  the 
said  plaintiff,  and  the  said  plaintiff  avers  that 
the  said  defendants  well  knew  that  his  said 
buildings  together  vnth  their  valuable  contents, 
were  so  located;  and  the  place  where  said  mill, 
etc,  was  located  being  filled  with  brush,  and 
trash  and  other  combustible  material,  it  became 
and  was  the  duty  of  the  defendants  to  use  all 
due  and  proper  care  to  prevent  the  escape  of 
fire  from  their  said  plant,  but  the  said  defend 
ants,  failed,  neglected  and  refused  to  use  due 
and  proper  care  on  their  behalf,  but  so  carelessly 
and  negligently  conducted  themselves  that  fire 
escaped  from  their  said  plant  on  the  day  and 
year  last  aforesaid  and  burned,  consumed  and 
totally  destroyed  plaintiff's  said  buildings  and 
their  contents,  to  the  damage  of  the  plaintiff  of. 
$3,000." 

The  right  of  the  plaintiff  to  recover  «f 
the  defendants  is  based  upon  the  negligenot 
of  the  defendants.  This  will  not  be  pn» 
sumed,  but  must,  like  any  other  fact,  be 
established  by  evidence,  direct  or  circucp^ 
stantial.  The  burden  was  on  the  plaintiiL 
If  he  had  the  means  of  proving  the  negli- 
gence, he  had  knowledge  of  the  facts  and 
circumstances  necessary  to  enable  him  to 
state  in  .what  respect  the  defendants  were 
negligent,  and  this  should  have  been  done 
in  the  declaration.  If  he  did  not  have  sucti 
means,  he  had  no  right  to  hale  the  defend- 
ants into  court  on  a  mere  guess  or  suspicion. 
The  declaration  does  not  measure  up  to  the 
standard  required  by  the  former  decisions 
of  this  court  Ches.  &  Ohio  Ry.  Co.  v.  Hunt- 
er, 109  Va.  341,  04  S.  B.  44,  and  cases  cited. 

[3]  The  next  error  assigned  is  to  the  ac- 
tion of  the  court  in  modifying  instruction 
No.  1,  tendered  by  the  defendants.  The  in- 
struction as  given,  with  the  modification 
shovm  in  italics,  is  as  follows: 

"The  court  instructs  the  jury  that  unless  they 
believe  from  the  evidence  that  the  defendants, 
C.  H.  Clark  and  M.  W.  Clark,  at  the  time  of  the 
fire  had  some  control  of  the  engine  which  is 
alleged  to  have  caused  the  fire  complained  of  in 
the  declaration,  or  were  interested  in  the  pro' 
oeeds  of  the  'bueinesBf  they  cannot  find  against 
the  defendants,  O.  H.  CUirk  and  M.  W.  Clark.** 

We  are  of  the  opinion  that  the  court  erred 
in  making  the  modification.  The  evidence, 
as  certified,  is  very  meager  as  to  the 
interest  of  C.  H.  Clark,  if  any,  in  the 
sawmill  and  its  operation,  and  there  is  no 
evidence  that  M.  W.  Clark  had  any  control 


^s»For  oth«r  oases  see  sams  toplo  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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orer  tbe  operatUm  of  the  mill,  or  was  *iii- 
terested  In  tlie  proceeds  of  the  business." 

The  case  was  tried  on  the  third  count  of 
the  declaration  only.  The  other  counts  were 
stricken  out  on  demurrer,  and  the  ruling  of 
the  trial  court  thereon  is  not  assigned  as 
cross^rror.' 

For  the  errors  aforesaid,  the  judgment  of 
the  trial  court  must  be  reversed,  the  yerdict 
of  the  jury  set  aside,  and  the  defendants' 
demurrer  to  the  third  count  of  the  declara- 
tion sustained,  but  with  liberty  to  the  plain- 
tiff to  amend  his  declaration  if  he  shall  so 
desire. 

Beyersed. 

(124  Va.  585) 
KBISTBB'S  EXTIS  ▼.  PHILIPS'  BXTC 

(Supreme  Court  of  Appeals  of  Virginia,    March 

13,  1919.) 

1.  Appeai.  and  Ebbob  ^s»1039(10)--E[abmlb8S 
Ebbob— Bnx  or  Pabticulabs. 

In  a  suit  on  a  note,  error,  if  any,  in  deny- 
ing defendant's  motion  based  upon  (Tode  1904,  i 
3249,  for  a  bill  of  particulars  stating  the  con- 
sideration, was  harmless,  where  defendant's 
allegation  that  the  note  was  given  for  stock 
in  a  corporation  was  admitted  by  plaintiff  upon 
the  triaL 

2.  Plxadino  ^=>816— Discbbtion  or  Goubt— 
FiuNo  Bill  or '  Pabticulabs. 

A  motion  to  file  a  bill  of  particulars  is  ad- 
dressed to  the  court's  discretion  and  should  be 
sustained,  where  the  pleadings  are  not  so  drawn 
as  to  giye  the  defendant  a  proper  notice  of  the 
particulars  of  the  daim. 

8.  ByiDBNCB  ^»271(6)  —  SELT-BEByiNQ  Dso- 
LABATIONS  TO  AlTOBNKT. 

Testimony  by  an  attorney,  in  a  suit  on  a 
note,  that  the  payee,  after  the  date  of  an  alleged 
receipt  indicating  payment,  sent  him  the  note 
for  collection,  was  not  a  self-serving  declara- 
tion by  the  payee,  but  explained  the  attorney's 
possession  of  the  note  and  tended  to  prove  his 
principal's  ownership. 

4.  EyiDENciE  ^=s>123(l)— Res  Gesta— Stats- 

ICENTS  as  to  OWNEBSHIP. 

Testimony,  by  an  agent  of  the  payee,  that, 
after  tiie  date  of  an  alleged  receipt  indicating 
payment,  the  note  was  sent  him  for  coUection, 
if  considered  a  declaration  by  the  payee,  was 
admissible  in  evidence,  upon  the  issue  of  owner^ 
ship,  as  part  of  the  res  gestie. 

6.  PLEADiifo    ^=9299— VEBDnoATioN— Filing 
or  AmDAyrr— TnoB. 

In  an  action  <m  a  note  permitting  plaintiff 
during  the  trial  to  file  an  affidavit  under  0>de 
1904,  I  8279,  denying  the  genuineness  of  a 
signature  to  an  alleged  receipt,  was  not  error; 
the  court  having  a  large  diiscretion  as  to  the 
time  of  filing  such  an  affidavit. 

a  Appeal  and  Ebbob  ^s»900(1>— Revibw^ 
DiscBEnoN  or  Ck)UBi^FiLiNO  or  Plead- 

INQS. 

Action  of  the  trial  court  in  exercising  its 
discretion  as  to  the  time  of  filing  and  perfect- 


ing pleadings  will  not  be  reviewed  unless  deaztj 

erroneous. 

7.  EyiDENCB    ^S»197  — HANDWBITINa  — GOM' 
PABISON   BT  JUBT. 

In  view  of  Cfode  1904,  |  3388.  nenntting 
juries  to  take  all  documents  introduced  In  evi- 
dence with  them  into  the  jury  room,  in  an  ac- 
tion on  a  note,  in  which  the  payee's  signatnre 
to  a  receipt  was  disputed,  specimens  of  the 
payee's  handwriting,  proved  to  be  genuine,  we** 
properly  received  in  evidence  for  comparison  biy 
the  jury,  without  aid  of  expert  testimony. 

8.  Tbial     ^»234(7)— iNffFBUcnoN*— Bubden 
or  Pboot. 

Instruction  that  the  burden  of  proving  pay- 
ment of  the  note  sued  upon  rested  upon  the  de- 
fendants hM  not  erroneous  as  relieving  plaintiff 
of  the  burden  resting  on  him,  defendants  having 
pleaded  payment. 

9.  Payment  «=»74(4)— Receipt— Note— Am- 
DAyiT  AS  TO  Genuineness. 

*  A  receipt  is  not  prima  facie  evidence  of  pay- 
ment of  note,  where  the  genuineness  of  the  re- 
ceipt is  denied  by  affidavit. 

Error  to  Law  and  Chancery  Conrt  of  City 
of  Norfolk. 

Suit  by  Mary  E.  Philips,  execatriz  of  W. 
H.  Philips,  deceased,  against  M.  L.  Keister 
and  another,  executors  of  Z.  E.  Keister,  de- 
ceased. From  a  Judgment  for  plaintiff,  de- 
fendants bring  error.     Affirmed. 

B.  Bw  F.  WeUB,  of  Norfolk,  for  plaintiffs  in 
error. 

Edward  B.  Baird,  Jr.,  of  Norfolk,  for  de- 
fendant in  error. 

PBENTIS,  J.  M.  Lw  KeUter  and  D.  EL 
KelPA^'-r,  executors  of  the  last  will  and  testa- 
meia  9f  Z.  B.  Keister,  deceased  (defendant 
comiHain  of  a  yerdict  and  judgment  in  fayor 
of  Mary  B.  Philips,  executrix  of  the  last  will 
and  testament  of  W.  H.  Philips,  deceased 
(plaintiff). 

The  plaintiff's  action  is  based  upon  a  note 
for  $500,  made  by  Z.  E.  Keister,  payable  to 
her  testator,  W.  H.  Philips.  The  defendants 
pleaded  the  general  issue  and  filed  a  special 
plea  aUeging  that  on  July  16,  1916,  their  tes- 
tator, Z.  E.  Keister,  had  paid  to  W.  H. 
Philips,  the  payee  of  the  note,  $500  in  part 
payment  thereof,  and  that  Philips  had  signed 
and  delivered  to  Keister  a  receipt  in  writing 
for  that  sum;  and  they  paid  into  court  a 
small  balance  admitted  to  be  due. 

[1,  2]  1.  The  first  error  alleged  is  that  the 
court  refused  to  require  the  plaintiff  to  file 
a  bill  of  particulars  stating  the  consideration 
of  the  note,  basing  their  moti(Mi  upon  section 
8249  of  the  Code.  Such  a  motion  is  ad- 
dressed to  the  sound  discretion  of  the  court 
and  should  be  sustained  in  cases  where  the 
notice,  declaration,  or  other  pleading  la  so 
drawn  as  not  to  giye  the  defendant  proper 
notice  of  the  particulars  of  the  claim.   Driy- 
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er  T.  Soatheni  By.  CJa,  lOB  Va.  664,  49  S.  IL 
1000.  In  this  case  the  error,  if  error  it  was, 
is  clearly  harmless,  because  the  plaintlff*s 
case. was  based  upon  a  negotiable  note,  and 
the  only  reason  alleged  for  desiring  a  bill  of 
particulars  was  in  order  to  have  the  plain- 
tifT  state  the  consideration  for  whicb  the  note 
was  given.  Upon  the  trial  the  plaintiff  ad- 
mitted that  it  was  given  for  stock  in  the 
Oampostella  Heights  Company,  as  alleged  by 
the  defendants.  So  that  there  was  no  sur- 
prise, and  no  good  purpose  would  have  been 
accomplished  by  having  such  a  bill  of  partic- 
ulars. 

[3,4]  2.  It  is  alleged  that  the  court  erred 
In  permitting  the  witness  McCk)y,  an  at- 
torney, to  testis  that  W.  H.  Philips,  after 
the  date  of  the  alleged  receipt,  sent  the  note 
to  him  for  collection.  It  is  claimed  that  this 
evidence  should  have  been  excluded  upon  the 
same  ground  that  the  self-serving  declara- 
tions of  Philips  would  have  been  excluded, 
and  that  it  was  tantamount  to  admitting 
Philips'  statement  to  the  effect  that  the 
debt  had  not  been  paid. 

We  cannot  agree  with  this  suggestion^  The 
fact  testified  to  was  not  a  declaration  of 
Philips,  but  was  a  fact  explaining  the  at- 
torney's possession  of  the  note,  and  tending 
to  prove  his  principal's  ownership.  Even  if 
considered  a  declaration  by  Philips  that  the 
iiote  belonged  to  him  at  that  time.  It  is  ad- 
missible, for  declarations  and  conduct  as  to 
the  ownership  of  property,  made  by  a  person 
in  possession  thereof,  are  generally  admis- 
sible in  evidence  upon  an  issue  as  to  such 
ownership  as  part  of  the  res  gestae,  10  B. 
O.  U  984. 

[f,  9]  8.  It  is  alleged  that  the  court  com- 
mitted error  in  allowing  the  plaintiff  during 
the  trial  to  file  an  aflldavit  denying  the  signa- 
ture to  the  receipt,  and  in  this  way  to  put 
in  issue  the  genuineness  of  tiiat  signature. 
The  defendants  relied  upon  section  3279  of 
the  Code,  reading  thus: 

"Where  a  bill,  declaration,  or  other  pleading 
alleges  that  any  person  made,  indorsed,  assign- 
ed, or  accepted  any  writing,  no  proof  of  the  fact 
alleged  shall  be  required,  unless  an  affidavit  be 
filed  with  the  pleading  putting  it  in  issue,  deny- 
ing that  such  indorsement,  assignment,  accept- 
ance, or  other  writing  was  made  by  the  person 
charged  therewith,  or  by  any  one  thereto  au- 
thorized by  him'* 

— and  objected  to  any  evidence  denying  the 
genuineness  of  the  signature  to  the  receipt 
Their  objection  was  properly  sustained. 
Then  upon  motion  of  the  plaintiff  she  was 
permitted  to  file  an  affidavit  denying  the 
genuineness  of  such  signature.  We  have  no 
doubt  whatever  of  the  correctness  of  this 
ruling.  Trial  courts  have  a  very  large  dis- 
cretion as  to  the  time  of  filing  and  perfect- 
ing pleadings,  which  this  court  will  not  re- 
view unless  such  action  Is  clearly  erroneous 
and  harmful.    Whitley  v.  Booker  Brick  G0.9 


f  118  Va.  4S4,  74  S.  D.  100;  Dean  ▼.  Dean,  122 
Va.  518,  95  S.  B.  431. 

[7]  4.  The  court  allowed  various' specimens 
of  the  handwriting  and  signature  of  W.  H. 
Philips  upon  checks  and  letters,  proved  to  be 
genuine,  to  be  introduced  for  the  purpose  of 
comparison  by  the  jury,  and  this  is  also  al^ 
leged  to  be  erroneous.  This  question  has 
been  the  subject  of  much  discussion  and  of 
many  statutes,  and  formerly  there  was  the 
greatest  contrariety  of  decision.  In  this 
state,  in  the  case  of  Hanriot  v.  Sherwood,  82 
Va.  1,  this  court,  discrediting  Rowt's  Adm'x 
V.  Kile's  Adm'r,  1  Leigh  (28  Va.)  216,  and 
Burress  v.  Commonwealth,  27  Grat  (88  Va.) 
934,  held  that  expert  testimony  can  be  re- 
ceived by  the  jury  to  test  by  comparison 
disputed  handwriting  with  other  writings  ad- 
mitted or  proved  to  be  genuine;  and  this 
later  ruling  is  followed  in  Johnson's  Oase^ 
102  Va.  927,  46  S.  S.  789.  The  precise  ques- 
tion, however,  here  is  whether  the  jury,  with- 
out the  aid  of  expert  testimony,  may  make 
such  comparison.  The  multitudinous  ded- 
sions  on  the  subject  are  collected  in  a  note 
to  University  of  Illinois  v.  Spalding,  62  U 
R.  iu  817,  and  it  is  there  said,  on  page  867, 
that— 

"Oomparison  by  the  jury  Is  allowed,  it  has 
been  seen,  in  every  jurisdiction  except  North 
Carolina  and  Louisiana;  the  exclusion  of  this 
kind  of  proof  in  North  Carolina  being  in  accord- 
ance with  a  supposed  common-law  rule  refusing 
the  juiy  permission  to  see  written  documents 
in  the  case;  and  in  Louisiana  owing  to  a  stat* 
ute  limiting  comparison  to  experts  appointed  by 
the  court,  according  to  the  dvil-law  rule.' 


tf 


It  is  noted,  in  passing,  that  the  reason  for 
the  rule  prevailing  in  North  Carolina  does 
not  apply  in  Virginia  because  of  the  statute 
(Code,  I  3388)  expressly  permitting  juries  in 
this  state  to  take  all  documents  introduced 
in  evidence  with  them  to  the  jury  room.  The 
former  rule  has  been  repudiated  in  most,  if 
not  all,  jurisdictions,  and  it  is  now  generally 
held  that  such  comparison  of  the  writings  is 
a  rational  method  of  investigation;  that 
similarities  and  dissimilarities  thus  dis- 
closed are  of  probative  value;  and  that  it  is 
as  satisfactory  in  the  search  for  truth  as  any 
other  method  yet  pursued.  Indeed,  it  is 
difficult  to  ;understand  why  there  should 
ever  have  been  any  doubt  about  it.  Mr. 
Justice  Coleridge,  in  Doe  v.  Suckermore,  7 
A.  &  B.  706^  suggests  as  an  objection  that 
"the  Bngllsh  law  has  no  provisions  for  reg- 
ulating the  manner  of  conducting  the  in- 
quiry," and,  as  Mr.  Wigmore  so  pungently 
says,  this  objection  "illustrates  that  perverse 
disposition  of  the  Anglo-Saxon  judge — the 
despair  of  the  jurist— to  tie  his  own  hands 
in  the  administration  of  justice;  to  deny 
himself,  by  a  submission  to  self-oreated 
bonds,  that  power  of  helping  the  good  and 
preventing  the  bad  which  an  untechnical 
common  sense  would  never  hesitate  to  exer- 
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else.*'  8  Wlgmore  on  Et,  |  2000.  The  mod- 
em rale  which  Is  fully  approved  by  this 
<K>urt  is  well  stated  in  10  R.  G.  K  p.  994. 

We  have  no  doubt  whatever  that  genuine 
specimens  of  handwriting  or  the  signature 
of  the  person  whose  handwriting  is  Involved 
In  the  issue  to  be  determined  may  be  intro- 
duced, subject  to  proper  control  by  the  Judge, 
and  that,  without  the  testimony  of  experts, 
such  specimens  may  be  subjected  to  com- 
parison with  the  disputed  writing  by  the 
Jury.  There  should,  of  course,  be  no  doubt 
whatever  as  to  the  genuineness  of  the  speci- 
mens offered  for  such  comparison. 

Rowt's  Adm'x  v.  Kile's  Adm'r,  supra,  and 
Burress  v.  Commonwealth,  supra,  on  this 
point  are  overruled. 

[8]  6.  It  is  alleged  that  the  court  erred  in 
granting  the  Instruction  No.  1,  reading  thus: 

"The  court  instrocta  the  jury  that  the  burden 
of  proving  payment  on  the  note  sued  on  is  upon 
the  defendants,  and,  unless  they  believe  from  the 
preponderance  of  the  evidence  that  said  note  has 
been  paid,  they  should  find  for  the  plaintiff.' 


»> 


It  Is  claimed  that  the  vice  of  this  Instruc- 
tion is  that  it  relieves  the  plaintiff  of  the 
burden,  which  always  rests  upon  him 
throughout  the  trial,  to  prove  his  case  by  a 
preponderance  of  the  evidence.  While,  of 
course,  this  burden  never  shifts  and  the  in- 
struction should  have  been  more  carefully 
drawn,  we  find  no  substantial  objection  to  it. 
The  possession  and  production  of  the  note 
by  the  plaintiff,  without  other  evidence,  was 
sufficient  to  prove  his  case,  and,  the  defend- 
ants having  pleaded  payment,  the  burden  of 
proving  such  payment  was  upon  the  defend- 
ant&  This  is  all  the  court  Intended  to  say 
to  the  jury,  and  there  is  no  reason  to  doubt 
that  they  understood  it 

[9]  6.  It  Is  also  alleged  that  the  court 
erred  In  refusing  to  Instruct  the  jury  that 
the  receipt  introduced  In  evidence  Is  prima 
facie  evidence  of  payment  No  authority  is 
dted  for  this  proposition,  and  we  think  it 
unsound.  The  genuineness  of  the  receipt  had 
been  denied  by  the  affidavit  filed  by  the  plain- 
tiff, as  is  above  stated,  and  this  shifted  the 
hurden  to  the  defendants  to  prove  the  fact  of 
payment.  If  genuine,  the  receipt  was  con- 
vincing evidence  thereof,  and,  if  a  forgery, 
was  unworthy  of  credit 

Affirmed* 


(124  \a.  668) 

SBnTH  V.  HOLLAND  et  aL 

(Supreme  Court  of  Appeals  of  Virginia,    liarch 

13,  1919.) 

X,  BzEifPTioHS   ^=>119(1)  —  TnoB  fob  Mak- 
iwo  Claim— "SuBjEOTBD.* 

Where  a  creditor  levied  execution  against 
property  and  other  creditors  entered  into  the 
controversy  claiming  prior  liens,  and  there  was 


a  decree  settling  the  prioritieB,  which  became 
final  at  adjournment  of  term  of  court,  the 
property  was  "subjected"  under  a  decree  within 
meaning  of  Code  1904,  {  3642,  and  judgment 
debtor  could  not  set  apart  his  homestead. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Subject] 

2.  Exemptions     ^»119(1)— Tdcb  vob  Mak- 
ing Claim. 

Where  execution  was  levied  against  judg- 
ment debtor's  property  and  other  creditors  en- 
tered into  controversy  which  lasted  for  some 
time,  and  a  decree  was  entered  disposing  of  the 
property  between  the  creditors,  the  decree,  which 
became  final  after  adjournment  of  term  of  court, 
precluded  judgment  debtor  from  thereafter  set- 
ting apart  his  homestead. 

3.  Judgment   ^=»713(2)  —  Res  Judicata  — 
Mattebs   that   Might   havk   been    Lm- 

OATED. 

The  effect  of  a  final  decree  Is  not  only  to 
conclude  parties  as  to  every  question  actually 
raised  and  decided,  but  every  claim  whidi  prop- 
erly belonged  to  subject  of  litigati(m  which 
parties  in  exercise  of  reasonable  diligence  might 
have  raised  at  time. 

4.  Judgment  ^=s»650  —  Conolusivbrbbb  — 
Final  Judgment. 

A  decree  is  final  so  as  to  conclude  parties 
as  to  issues  decided,  where  no  further  action 
is  necessary  except  such  as  might  be  used  to 
enforce  the  decree. 

Appeal  from  Circuit  Court,  Northampton 

County. 

Suits  by  Clarence  W.  Holland  against  Wil- 
liam O.  Smith,  and  by  the  latter  and  others 
against  the  former,  which  were  heard  to- 
gether. From  a  decree  refusing  to  grant 
his  petition,  praying  that  certain  moneys  be 
paid  over  to  him  as  a  part  of  his  homestead 
exemption,  William  O.  Smith  appeals.  Af- 
firmed. 

J.  Brooks  Mapp,  of  Accomak,  for  appellant 
Stanley  Scott,   of  Eastvllle,  and  Jas.   £. 
Heth,  of  Norfolk,  for  appellees. 

PRENTIS,  J.  William  O.  Smith,  who  ap- 
pears to  have  been  largely  Indebted  to  per- 
sons from  whom  he  rented  lands,  and  to  oth- 
ers who  had  made  advances  to  him  which 
were  secured  by  crop  liens,  on  June  80,  1910, 
conveyed  the  unsevered  crops,  on  three  farms 
rented  and  cultivated  by  him,  to  a  trustee  for 
the  benefit  of  a  number  of  other  creditors. 
Among  those  other  creditors  was  the  Farm- 
ers' &  Merchants'  Bank  of  Cape  Charles,  Va. 

Clarence  W.  Holland  had,  on  November 
10,  1908,  recovered  a  judgment  against  Smith 
for  $730,  with  Interest,  and  upon  that  judg- 
ment had  Issued  an  execution  on  June  1. 
1916,  under  which  there  had  been  a  levy  upon 
Smith's  property.  Under  this  state  of  fkcts, 
Holland  brought  a  chancery  suit  against  his 
debtor,  claiming  a  lien  In  his  favor  on  the 
unsevered  crops,  and  the  trustee  and  cer- 
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tain  of  the  other  creditors  who  alleged  that 
their  liens  were  superior  to  that  of  Holland 
also  instituted  a  suit  against  Holland  and 
the  sheriff  of  Northampton  county,  praying 
for  an  injunction  to  prevent  the  levying  upon 
or  sublectlng  any  of  the  severed  or  unsever- 
ed  crops.  The  injunction  was  refused,  but 
the  attorneys  for  the  opposing  interests  were 
apix^inted  receivers  to  take  possession  of  and 
to  market  the  crops.  The  two  suits  were 
thereafter  heard  together.  The  receivers, 
acting  under  the  decrees  of  the  court,  con- 
verted the  crops  into  money,  and  all  of  the 
fund  has  been  distributed  under  the  decrees 
of  the  court  except  the  residue  thereof  now 
here  in  controversy.  That  fund  is  the  sum  of 
$569.96,  which  represents  the  dividend  as- 
signed to,  and  which  but  for  this  litigation 
would  have  been  paid  upon  the  debt  of  the 
bank.  Holland  claimed  a  lien  under  his  ex- 
ecution superior  to  the  lien  of  the  bank  un- 
der the  deed  of  trust,  because  he  alleged  that 
the  bank  had  notice  of  his  execution.  He 
sustained  this  claim,  and  showed  that  the 
bank  had  been  served  with  garnishee  process 
on  the  24th  day  of  June,  1916,  which  was 
prior  to  the  date  of  the  deed  of  trust,  J  une 
30,  1916,  under  which  the  bank  claimed.  The 
court,  therefore,  on  November  21,  1917,  de- 
creed that  this  amount,  which  would  other- 
wise have  been  paid  to  the  bank,  should  be 
paid  to  Holland,  the  execution  creditor.  The 
same  decree  directs  the  payment  of  all  of  the 
costs  of  the  suit,  and  disposes  of  the  entire 
fund  In  the  hands  of  the  receivers.  After 
this,  on  the  14th  day  of  December,  1917, 
Smith  filed  a  homestead  deed,  claiming  the 
amount  so  decreed  to  be  paid  to  Holland  as 
a  part  of  his  homestead  exemption,  arid 
thereafter,  at  a  subsequent  term  of  court  on 
March  22,  1918,  filed  his  petition  in  the  chan- 
cery causes  referred  to,  praying  that  it  be 
paid  over  to  him  as  a  part  of  his  homestead. 
The  court,  over  the  objection  of  Holland, 
I)ermitted  the  filing  of  this  petition,  but  re- 
fused to  grant  its  prayer,  and  dismissed  it. 
Of  this  ruling  Smith  is  here  complaining. 

[1-3]  In  the  view  which  we  take  of  the 
case,  the  question  presented  is  single  and 
narrow.  The  statute,  section  8642,  permits 
a  householder  to  set  apart  his  homestead  ''at 
any  time  before  the  same  is  subjected  by 
sale  or  otherwise  under  Judgment,  decree, 
order,  execution,  or  other  legal  process."  So 
that  we  have  only  to  determine  whether  the 
fund  here  involved  had  been  "subjected" 
vTlthin  the  true  Intent  and  meaning  of  that 
statute  before  the  execution  of  the  homestead 
deed.  As  to  this  we  have  no  doubt  The  lit- 
igation had  been  pending  for  some  tlme^  and 
Smith  was  a  party  to  it  While  he  had 
waived  his  homestead  exemption  as  to  the 
debt  of  the  bank,  and  had  not  waived  it  as 
to  Holland's  debt,  at  the  same  time  he  knew 
of  the  controversy,  and  must  be  deemed  to 


have  known  that  the  question  might  be  de- 
cided in  Holland's  favor.  When  it  was  thus 
decided,  he  doubtless  then  could  have  claim- 
ed the  fund  as  a  part  of  his  homestead  at 
any  time  before  that  decree  became  final; 
that  is,  before  the  adjournment  of  that  term 
of  court  Having  failed  to  exercise  this 
privilege,  he  is  concluded  by  that  decree,  not 
only  because  the  fund  had  been  subjected 
thereby,  but  because  it  was  a  final  decree 
settling  every  controversy  which  had  arisen 
in  the  cause.  The  effect  of  a  final  decree  is 
not  only  to  conclude  the  parties  as  to  every 
question  actually  raised  and  decided,  but 
as  to  every  dalm  which  properly  belonged  to 
the  subject  of  litigation,  and  which  the  par- 
ties, by  the  exercise  of  reasonable  diligence, 
might  have  raised  at  the  time.  Diamond 
State  Iron  Oo.  v.  Rarig,  93  Va.  595,  25  S.  E. 
894;  Miller  v.  Smith,  109  Va.  651,  64  S.  E. 
956. 

[4]  No  further  action  of  the  court  In  this 
cause  was  necessary.  If  any  further  action 
had  been  necessary,  it  would  not  be  in  the 
cause,  but  beyond  it ;  that  is,  in  order  to  en- 
force the  decree.  The  necessity  for  such 
further  action  does  not  prevent  the  decree 
from  being  final.  Rawlings  v.  Rawlings,  75 
Va.  76;  Jones  v.  Buckingham  Slate  Co.,  116 
Va.  120,  81  S.  B.  28.  We  are  therefore  of 
opinion  that  the  question  has  been  correctly 
determined. 

Affirmed. 


(124  Va.  518) 
BERNARD-SMITH  CO.  et  aL  v.  BERNARD. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

13,  1919.) 

1.  Appeal  ano   Ebbob  ^=>843(2)— Review— 
MATTEB8  Not  AlTBCnNO  Mebits. 

Where,  under'  undisputed  facta,  defendants 
clearly  failed  to  establish  their  defense  so  that 
plaintiff  was  entitled  to  recover  in  any  event, 
defendant's  criticisms  of  instructions  given  at 
plaintiff's  request  need  not  be  considered. 

2.   COBPOBATIONS    ^=»121(5)— MlSBEPBESQBNTA- 

TioN  IN  Pbogubement— Evidence. 

In  action  on  note  drawn  by  corporation,  in- 
dorsed by  stockholders,  and  given  to  manager 
as  part  consideration  for  his  stock,  in  which 
defendants  set  up  misrepresentation  and  fail- 
ure of  consideration,  a  defense  under  Negotiable 
Instruments  Law,  {  28,  evidence  held  insuffi- 
cient to  show  that  defendants  were  misled  to 
their  damage  by  statement  made  by  manager  at 
annual  meeting  as  to  resources  and  liabilities 
of  corporation. 

Error  to  Circuit  Court  of  City  of  I^mch- 
burg. 

Proceedings  by  S.  M.  Bernard  against 
the  Bernard-Smith  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 
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Harrison  &  Long;  of  Lynchburg,  for  plain* 
tiffs  In  error. 

Caskie  &  Gaakie,  of  Lyndibnrg,  and  S.  W. 
Willlam8»  of  Roanoke,  for  defendant  in  er- 
ror. 

PRENTIS,  J.  This  is  a  proceeding  by 
motion  on  a  note  drawn  by  the  Bernard- 
Smith  Ck>mpany,  payable  with  interest  to  J. 
B.  Bernard,  and  indorsed  by  J.  R.  Muse  and 
others,  stockholders  of  the  company,  and  by 
the  payee,  J.  B.  Bernard,  who  assigned  it 
after  maturity  to  S.  M.  Bernard,  the  plain- 
tiff, who  took  it,  therefore,  subject  to  all  of 
the  equities  between  the  original  parties. 

The  defendants  (except  J.  B.  Bernard) 
pleaded  the  general  Issue,  and  as  grounds 
of  defense  allege  misrepresentations  In  the 
procurement  of  the  note  sued  on,  and  failure 
of  consideration,  making  the  defense  au- 
thorized by  section  28  of  the  Negotiable  In- 
struments Act  (Acts  1897-86,  c.  866),  which 
provides  that — 

"Absence  or  failure  of  consideration  is  matter 
of  defense  as  against  any  person  not  a  holder  in 
due  course;  and  partial  failure  of  consideration 
is  a  defense  pro  tanto,  whether  the  failure  la 
an  ascertained  or  liquidated  amount,  or  other- 
wise." 

The  consideration  of  the  note  was  one- 
half  of  the  purchase  price  of  125  shares  of 
the  stock  of  the  Bernard-Smith  Gompany,  of 
the  par  value  of  $12,500,  which  was  pur- 
chased for  the  corporation  by  the  other  stock- 
holders for  $6,250'that  is,  50  cents  on  the 
dollar — of  which  one  half  was  paid  in  cash 
and  the  other  half  is  represented  by  this 
note.  There  was  a  verdict  and  Judgment  in 
favor  of  the  plaintiff  for  $3,125,  subject  to 
a  credit  of  $675. 

[11  The  defendants  complain  of  three  in- 
structions given  by  the  court  at  the  request 
of  the  plaintiff.  While  it  may  be  true  that 
some  of  the  criticisms  of  these  three  instruc- 
tions are  Justified,  still,  in  the  view  whidh 
we  take  of  the  case,  it  is  unnecessary  to  con- 
sider or  discuss  these  alleged  errors,  be- 
cause we  think  that,  upon  the  undisputed 
facts  of  the  case,  the  defendants  clearly 
failed  to  establish  the  defense  set  up  by 
them,  so  that  upon  proper  instructions  the 
plaintiff  was  entitled  to  recover  In  any 
event 

[21  The  pertinent  facts,  as  we  understand 
them,  omitting  many  details  which  do  not 
affect  our  conclusion,  are  that  J.  B.  Bernard, 
who  owned  $12,500  out  of  a  total -of  $23,000 
of  the  capital  stock  of  the  company,  and  had 
been  the  active  manager  thereof  for  12 
months,  made  a  statement  of  the  resources 
and  liabilities  of  the  company  to  the  stock- 
holders at  their  annual  meeting  February  11, 
1913.  The  entire  defense  is  based  upon  this 
statement,  and  it  is  shown  that  there  were 
several  material  errors  In  It  It  further  ap- 
pears, however,  that  the  other  stockholders 


had  been  long  dissatisfied  with  the  manage- 
ment and  progress  of  the  business,  and  ftank- 
ly  discredited  the  statement.  They  <dearly 
desired  to  eject  Bernard  from  the  manage- 
ment At  this  meeting,  although  the  state- 
ment indicated  a  surplus  of  $1,794.11,  the^ 
suggested  a  receivership  or  an  assignment, 
and  to  this  Bernard  replied  that  he  would 
rather  sell  Ills  stock  at  50  cents  on  tbe  dol- 
lar than  to  accept  this  suggestion.  Certain 
of  the  discrepancies  were  then  pointed  out 
in  the  statement,  all  of  the  books  and  impers 
on  which  Bernard  had  made  it  up  were  ex- 
hibited to  the  stockhdlders,  and  there  was 
general  dissatisfaction  and  failure  to  agree 
as  to  a  future  policy.  This  meeting  adjourn- 
ed without  any  action.  There  were  two  oth- 
er meetings  during  the  month  of  February, 
but  no  action  taken  for  a  settlem^t  of  their 
differences,  except  that  Muse^  the  president, 
and  Bernard  were  appointed  a  committee  to 
secure  another  manager.  Bernard,  however, 
made  no  effort  to  do  so.  During  this  time 
Bernard  offered,  either  to  buy  the  remainder 
of  the  stock,  or  to  seU  all  of  his  stock,  at 
50  cents  <m  the  dollar ;  but  the  other  stock- 
holders declined  to  do  either.  After  the 
third  meeting  had  adjourned  without  defi- 
nite action,  Bernard  agreed  with  Mose  to 
buy  his  25  shares  of  stock  at  60  cents  on  the 
dollar.  After  this  and  when  Muse  had  gone 
to  take  a  train,  the  other  stockholders,  at 
night,  went  to  the  house  of  J.  B.  Bernard 
and  proposed  to  him  to  accept  his  proposition 
to  buy  his  stock  at  50  cents  on  the  dollar. 
He  replied  informing  them  that  he  had  Just 
bought  out  Muse  at  60  cents  on  the  dollar, 
and  that  he  could  not  consider  their  propo- 
sition unless  Muse  would  release  him  from 
his  contract  They  then  sought  Muse  at  the 
station  and  induced  him  to  release  Bernard, 
and  then,  on  the  next  day,  Bernard  sold  his 
stock  for  the  consideration  above  stated. 
There  is  no  indication  in  the  evidence  that 
Bernard  was  anxious  to  sell,  or  sought  to 
make  the  sala  Shortly  after  the  defendants 
had  taken  charge  of  the  business,  they  made 
a  statement  to  a  mercantile  agency,  showing 
that  the  capital  stock  of  the  company  was 
unimpaired.  They  also  employed  an  expert 
accountant  to  examine  the  books  of  the 
company;  but  they  failed  to  produce  this 
accountant  as  a  witness  at  the  trial,  or  to 
show  the  results  of  his  investigation.  They 
took  charge  of  the  business,  and  at  the 
time  of  the  last  trial,  three  years  after  the 
transaction,  the  corporation  was  still  a  go- 
ing concern. 

The  defendants*  case  is  based  upon  tbe 
claim  that  they  were  misled  to  their  dam- 
age by  the  statement  of  resources  and  lia- 
bilities above  referred  to;  but  in  our  opin- 
ion, the  evidence  falls  to  sustain  this  de- 
fense, and  it  is  perfectly  clear  from  the  eTl- 
deuce  that-  the  defendants  did  not  rely  npoa 
this  statement  discredited  it  from  the  be- 
ginning, and  made  such  investigatloa  as  they 
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desired  before  the  transaction  was  ooDsnm- 
mated,  and  subseauently  thereto  made  a 
complete  Investlgatian  into  the  affairs  of  the 
oompanjt,  the  reenlta  of  which  latter  inves- 
tigation they  do  not  disclose.  The  burden 
was  apon  them  to  establish  the  defense!  set 
up,  and  they  have  utterly  failed  to  do  so. 
Affirmed. 


(1S4  Va.  667) 

SOUTH  NORFOLK  LAND  CO.  «t  aL  T. 
TBBAUI/r  et  aL 

(Snpreme  Conrt  of  Appeals  of  Virginia. 
March  18,  1919.) 

L  CORPOBATIONS  ^s»189(%)--A0II0N   BT  Ml* 
NOBITT   StOOKHOLDEBS— NaTUBS  OF  ACTION. 

Minority  stockholders'  bUl,  against  the  cor- 
poration and  majority  stockholders,  to  enforce 
collection  of  debts  dne  the  corporation  and 
charging  management  of  corporation  in  the  in- 
terest of  the  president,  diyersion  of  corporate 
funds,  and  refusal  to  hold  regular  and  neces- 
sary meetings  of  sto^holders  and  directors,  is 
not  an  action  for  dissolution  of  a  corporation, 
under  Code  1904^  {  1105a,  par.  15,  and  is  not 
demurrable  for  failure  to  state  facts  bringing 
action  within  such  statute. 

2.   GOBPOBATIONS   «=S>189(10)^RlORTS   OF  Ml- 

Noamr  Stookholdebb— AonoN— Rbobivsb. 
Where  corporation  has  been  snooessfully 
managed,  big  dividends  have  been  paid»  and  the 
assets  have  greatly  increased  in  value,  the  busi- 
ness of  the  corporation  will  not  be  placed  in  the 
hands  of  a  receiver  on  application  of  minority 
stockholders,  who  have  been  deprived  of  par- 
ticipation in  the  management  of  the  corpora- 
tion, but  court  will  retain  jurisdiction  of  the 
case,  with  leave  to  minority  stockholders  to  ap- 
ply for  relief,  if  necessary. 

S.  GOBPOBATIONS  ^=9189(14)— ACTION  BT  Mx- 
NOBITT  StOCKHOLDSBCH-COSTS. 

Where  minority  stodLhoIders'  action  against 
corporation  and  majority  stockholders  was  made 
necessary  by  the  misconduct  of  the  president  in 
refusing  to  permit  minority  stockholders  to 
IMirticipate  in  the  affairs  of  the  oorporatioa, 
the  costs  of  the  action  were  rightly  awarded 
against  president. 

4.  Costs    ^==>287  —  Afpeai.  —  Rxvxbsal    in 
Pabt. 

In  minority  stockholders'  action  against  cor- 
poration, where  injimction  stopping  the  com- 
pany's business  is  dissolved  <m  appeal,  but  ju- 
risdiction of  the  case  is  retained  by  the  courts 
so  that  minority  stockholders  can  apply  for  re- 
lief, if  necessary,  the  costs  on  appeal  will  be 
taxed  against  the  corporation  and  paid  out  of 
its  assets. 

Appeal  from  Law  and  Ohanoery  Court  of 
City  of  Norfolk. 

Suit  by   Jennie  T.   Tebanlt   and  others 
against  the  South  NorfcAk  Land  CiMnpany 


and  others.     Decree  for  plaintifTs,  and  de- 11904.    This  contention  indicates  a  misappre- 


f  endants  ai^peaL    Reversed  in  part»  and  in 
part  affirmed. 

Wolcott,  Woloott,  Lankford  &  Hear,  J.  T. 
Lawless,  and  T.  H.  Synon,  all  of  Norf oik,  for 
appellanta 

John  B.  Jenkins,  Jr.,  G.  Tayloe  Gwathmey, 
and  B.  R.  F.  Wells,  all  of  Norfolk,  for  ap- 
pellees. 

WHITTLES^  P.  This  snit  was  brought 
by  Jennie  T.  Tebault  and  others,  minority 
stockholders  of  the  South  Norfolk  Land  Com- 
pany (a  domestic  corporation  organized  and 
chartered  to  acquire  a  certain  boundary  of 
land  in  South  Norfolk,  to  be  subdivided  into 
lots  for  sale),  against  the  company  and  the 
majority  stockholders. 

The  bill  sets  forth  in  outline  the  history 
and  formation  of  the  corporation,  and  was 
filed  to  enforce  the  collection  of  debts  due  to 
the  company,  alleging  that  the  stoi^holders 
and  a  majority  of  the  board  of  directors  had 
refused  to  authorize  a  suit  fbr  that  purpose. 
It  alleges  that  the  corporation  is  practically 
managed  and  dominated  by  T.  H.  Synon, 
tbe  president,  who  owns  and  controls  the 
majority  stock,  and  that  it  is  being  run  in 
his  interest  It  charges  delinquencies  of 
both  commission  and  omission  on  his  part, 
which  manifest  a  disregard  of  the  rights  and 
wishes  of  the  minority  in  many  particulars, 
such  as  withholding  from  them  information 
affecting  their  interests,  the  diversion  of  cor- 
porate funds,  and  the  neglect  or  refusal  to 
hold  regular  and  necessary  meetings  of  the 
stockholders  and  board  of  directors,  and 
that  when  such  meetings  are  held  the  rights 
and  recommendations  of  the  minority  are 
Ignored.  The  prayer  of  the  bill  is  for  the 
appointment  of  a  receiver  to  take  charge 
of  the  assets  and  business  of  the  company, 
for  an  audit  of  the  accounts  of  the  officers, 
the  ascertainment  of  debts  due,  especially 
from  T.  H.  Synon,  as  president  and  ad- 
ministrator of  the  estate  of  his  deceased 
wife,  M.  Denver  Synon,  late  treasurer  of  the 
company,  including  all  moneys  received  or 
that  should  have  been  received  by  them,  and 
what  disposition  has  been  made  of  the  same; 
that  the  court  .will  wind  up  the  affairs  of  the 
company,  and  take  charge  of  its  assets,  and 
distribute  them  amongst  those  entitled ;  and, 
finally,  for  general  and  fi^>ecial  relief. 

The  defendants  filed  a  demurrer  and  an- 
swers to  the  bill.  The  demurrer  was  over- 
ruled and  the  case  referred  to  a  commis- 
sioner in  diancery,  to  make  certain  inquiries 
and  take  certain  accounts  along  the  line  of 
and  in  accordance  with  the  allegations  and 
prayer  of  the  bilL  The  ground  of  demurrer 
that  was  chiefly  stressed  is  that  the  facta 
charged  do  not  bring  the  case  within  the  pro- 
visions of  section  1106a,  par.  15,  Va.  Code 
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hemdon  of  the  scope  and  objects  of  the  bill. 
It  was  not  brought  under  section  1105a,  su- 
pra, for  the  purpose  of  dissolving  the  corxM>- 
ration,  nor  are  the  facts  alleged  therein  suf- 
ficient to  entitle  the  plaintiffs  to  invoke  that 
statutory  remedy.  This  plainly  appears  from 
the  foregoing  statement  of  the  case,  read  in 
connection  with  the  opinion  of  this  court  in 
Radford,  etc.,  &  Go.  t.  Cowan,  101  Ya.  632, 
44  S.  E.  753. 

In  the  syllabus  to  the  case  of  Camden  y. 
Va.  Safe  Deposit  Corp.,  115  Va.  20,  78  S.  B. 
696  (which  is  a  correct  epitome  of  the  deci- 
sion), it  is  said: 

"A  bill  filed  by  directors  of  a  corporation,  who 
are  also  atodkholders,  for  the  sole  purpose  of 
collecting  its  assets  and  distributing  them  eq- 
uitably amongst  those  entitled,  is  in  no  sense  a 
bill  to  wind  up  the  corporation.  The  result  may 
be  the  application  of  all  the  assets  of  the  cor- 
poration to  the  discharge  of  its  liabilities,  and  its 
consequent  inability  to  continue  business,  but 
neitlier  insolyency  nor  the  appointment  of  a  re- 
ceiver operates  a  dissolution  of  the  corpora- 
tion.   •    •    •» 

[1]  The  instant  case  comes  within  the  in- 
fluence of  that  decision,  and  is  an  appeal  to 
the  general  equity  Jurisdiction  of  the  court, 
and,  consequently,  the  demurrer  was  rightly 
overruled. 

On  the  merits,  the  record  discloses  no 
great  conflict  in  the  evidence  upon  the  es- 
sential issues  of  the  case.  The  special  griev- 
ance of  appellants  is  to  that  part  of  the  de- 
cree which  adopts  the  views  of  the  commis- 
sioner with  respect  to  the  character  and 
measure  of  relief  to  which  the  appellees  are 
entitled.  The  plan  proposed  by  the  commis- 
sioner was  suggested  by  and  adopted  from 
the  decision  of  the  Vice  Chancellor  in  an 
analogous  case  of  Fougeray  v.  Cord,  50  N.  J. 
Eq.  185,  24  Atl.  499.  In  that  case  the  Vice 
Chancellor  advised  a  decree  to  ascertain  and 
set  off  to  appellees  (the  minority  stockhold- 
ers), by  way  of  final  dividend,  their  pro- 
portionate share  (based  on  stock  holdings) 
of  the  unsold  lots,  and  the  turning  over  of 
their  stock  to  the  majority  stockholders.  In 
other  words,  the  decree  operated  a  parti- 
tion of  the  real  estate  of  the  company  be- 
tween the  majority  and  minority  stockhold- 
ers. The  facts  of  that  case  appealed  much 
more  strongly  to  the  Vice  Chancellor  to 
grant  the  extreme  relief  accorded  than  do 
the  facts  of  the  case  in  Judgment.  In  the 
former,  the  majority  stockholders  were  syste- 
matically robbing  their  associates;  the  Vice 
Cancellor  characterizing  the  whole  trans- 
action as  "a  piece  of  gross  and  bungling 
thievery."  The  situation  in  the  case  before 
us  is  essentially  different  Here  the  original 
investment  was  $30,0(X),  and  the  company, 
under  the  Judicious  and  economical  man- 
agement of  Synon,  has  already  paid  the 
stockholders  $48,295,  and  it  stjlU  owns  192 
lots,  of  the  estimated  value  of  $80,000.    Obvi- 


ously, the  machinery  of  the  cori>orattoa  and 
the  good  will  and  co-operation  of  all  the 
stockholders  Is  essential  to  the  successful 
sale  of  the  remaining  lots.  The  commission- 
er's report,  which  is  sustained  by  the  evi- 
dence, shows  that  Synon  ''is  not  to  be  charg- 
ed in  any  sense  with  dishonesty  or  fraud,"* 
and  the  phenomenal  success  of  the  company 
demonstrates  his  capacity,  under  proper  re- 
strictions, to  manage  its  affairs. 

''The  head  and  front  of  his  offending  hath 
this  extent,  no  more."  In  the  language  of 
the  commissioner:  "He  had  an  exaggerated 
idea  of  the  rights  of  the  majority  sto<;khold- 
ers  in  a  corporation  and  of  th^r  duties  to- 
ward the  minority  interests."  There  is  no 
question  but  that  Synon  carried  this  obses- 
sion to  the  indefensible  length  of  stlfiing  the 
voice  of  the  minority  in  their  participation 
in  the  management  of  the  company's  affairs. 
Nevertheless,  the  circumstances  of  the  case 
do  not  call  for  the  drastic  remedy  applied 
in  the  decree  under  review.  Plainly,  its  af- 
firmance would  operate  to  the  injury  of  all 
concerned.  It  is  furthermore  proper  to  ob- 
serve that,  on  appeal  to  the  Court  of  Ehrrors 
and  Appeals  of  New  Jersey  (Laurel  Springs 
Land  Co.  v.  Fougeray,  60  N.  J.  Eq.  756,  26 
Atl.  886),  the  d^ree  of  the  Vice  Chancellor  in 
the  case  of  (Fougeray  v.  (3ord,  supra,  in  the 
particular  we  are  disoussinOf  was  reversed. 
The  appellate  court,  with  clearness  and  pre- 
cision, defines  the  rights  of  minority  stock- 
holders, and  says: 

"So  much  of  it  [the  decree]  as  ♦♦•  di- 
rects a  transfer  to  the  complainant  of  a  part  of 
its  net  assets,  and  a  conveyance  to  him  in  fee 
of  one-third  of  the  unsold  real  estate,  most  be 
reversed.    •    •    • »» 

And  in  order  that  the  matter  might  remain 
imder  the  scrutiny  and  control  of  the  court, 
it  was  held  that  the  case,  when  remanded, 
should  be  retained,  with  leave  to  the  com- 
plainant to  apply  to  the  court  for  relief  in 
the  premises,  if  it  should  become  necessary 
for  him  to  do  so. 

[2]  The  wisdom  of  the  conclusion  reached 
by  the  Court  of  Errors  and  Appeals  com- 
mends itself  to  our  Judgment,  and  accords 
with  our  view  in  the  instant  case  on  the  main 
proposition,  and  therefore  will  .be  followed. 
The  injunction  stoiH;>ing  the  company's  busi- 
ness, which  is  continued  in  force  until  the 
further  order  of '  the  court,  should  be  dis- 
solved. 

The  remaining  assignments  of  error  are 
without  merit  and  do  not  demand  special 
notice. 

[3, 4]  The  litigation  .was  rendered  neces- 
sary by  the  misconduct  of  T.  H.  Synon,  and 
the  costs  accruing  to  the  date  of  the  decree 
appealed  from  were  rightly  awarded  against 
him ;  but  all  subsequent  costs,  in<duding  the 
costs  of  this  appeal,  should  be  taxed  against 
the  company  and  paid  out  of  its  assets. 
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Upon  the  whole  case,  we  are  of  the  opin- 
ion that  the  decree  appealed  from,  so  far  as 
it  directs  that  a  proportion  of  the  assets  of 
the  company  in  kind  be  set  apart  to  appel- 
lees Jointly,  and  further  directs  that  the  in- 
junction granted  on  July  27,  1917,  be  contin- 
ued in  force  until  the  further  order  of  the 
court,  is  erroneous,  and  must  be  reversed  and 
annulled,  and  in  all  other  respects  is  without 
error,  and  is  afOirmed.  And  the  case  will  be 
remanded  to  the  court  of  law  and  chancery 
of  the  city  of  Norfolk  for  further  proceed- 
ings to  be  had  therein,  not  in  conflict  with 
the  views  expressed  in  this  opinion. 

Reversed  in  part  and  afOirmed  in  part 

PRENnS,  J.,  absent 


leged  as  a  basis  of  recovery,  or  recovery  sought 
for  services  performed  by  plaintiff  as  secretary 
or  director,  an  instruction  with  reference  there- 
to was  properly  refused. 

6.  WOBK   AND    LaBOB    ^=s»&— BBTBCT   OW   BZ« 

PBEss  Contract. 

Where  there  is  special  contract,  which  has 
not  been  breached  by  either  party  during  period 
covered  by  it,  its  provisions  measure  quantum 
of  services  to  be  performed  by  employ^. 

7.  Mabtbb  and   Ssbtant  ^s»3S— Wbonoitti. 
DiBCHABOE— Rights  of  Sebvant. 

When  contract  of  hiring  is  breached  by 
discharge  of  person  employed,  latter  cannot  re- 
cover his  hire  or  wages  for  whole  original  con- 
tract period,  merely  by  continuing  to  perform 
services  originally  required  thereby;  right  of 
action  in  such  case  being  for  damages  for 
breach  of  contract 

8.  Masteb  'and  Servant  ^=s>42(1)— Wbono- 
FUL   DiscHABOB— Minimizing    Daicaobs. 

When  contract  of  hiring  is  breached  by  dis- 
charge of  employ^,  contract  is  at  an  end,  and 
employ^  must  minimize  damages  by  doing  all 
reasonably  within  his  power  to  obtain  employ- 
ment elsewhere. 

Error  to  Corporation  Court  of  Fredericks- 
burg. 

Assumpsit  by  Charles  H.  Hurkamp  against 
the  Virginia  Talc  &  Soapstone  Company, 
Incorporated.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

This  is  an  action  of  assumpsit,  brought 
by  the  defendant  in  error,  as  plaintiff,  against 
the  plaintiff  in  error,  to  recover  $4,000  of 
indebtedness  of  the  latter  to  the  former,  al- 
leged as  existing  as  of  June  80,  1915. 

The  declaration  contains  <mly  the  common 
counts.  It  does  not  declare  specially  upon 
any  contract 

There  is  ample  evidence  for  the  plaintiff, 
however,  in  the  record,  to  have  warranted 
the  jury  in  finding  that  Haas,  the  president 
of  the  defendant  company,  was  authorized 
by  it  to  employ  the  plaintiff,  Hurkamp,  as 
general  manager  for  the  period  from  July  1, 
1014,  to  June  30,  1015,  Inclusive,  and  to  bind 
the  company  to  pay  Hurkamp  such  an 
amount  as  such  salary  as  the  president  and 
Hurkamp  might  agree  upon;  that  such  two 
parties  did  agree  upon  the  sum  of  $3,500  as 
the  amount  of  such  salary  which  the  com- 
pany should  pay  for  the  services  of  Hur- 
kamp as  general  manager  for  the  period 
aforesaid ;  that  Hurkamp  was  not  discharg- 
ed by  the  company  from  such  employment 
during  such  periods ;  and  that  Hurkamp  con- 
tinued in  such  employment  of  the  company 
during  the  whole  of  such  period  and  fully  per- 
formed the  contract  on  his  part,  l^  doing  all 
of  the  work  he  was  obligated  to  do  there- 
under. Such  evidence  consists  f6r  the  most 
part  of  the  testimony  of  the  plaintiff,  Hur- 
kamp. 

4Es»For  other  easM  see  aame  topic  and  KSY-NUMBBR  In  all  Kaj-Numbfred  Dlff«itB  and  ladisas 


(124  Va.  721) 

VIEGINIA  TALO  &  SOAPSTONE  CO.,  Inc., 

V.  HURKAMP. 

(Supreme   Court   of  Appeals   of   Virginia. 
March  18,  1919.) 

1.  WOBK       AND       liABOB       ^=>24(1)  —  ISSUBS, 

Pboof  and  Vabiance. 
In  assumpsit,  though  declaration  contained 
only  common  counts,  plaintiff  was  entitled  to 
recover  upon  proof  of  a  special,  unbreached, 
fully  executed  contract  calling  for  the  payment 
of  money  as  compensation  for  services  to  be  per- 
formed. 

2.  Appeal  and  Ebbob  ^=>1002— Conclusion 
Baskd  on  Conflictino  Evidencb—Rbvixw. 

Question  of  fact  having  been  concluded 
against  defendant  by  verdict  based  on  conflict- 
ing evidence,  court  on  appeal  cannot  disturb 
conclusion. 

8.  Evidence    ^=>116— Explanatobt    State- 

HENTS— ADiaSSIBILITY. 

Where  plaintiff,  without  objection,  gave  a 
narrative  of  bis  connections  with  defendant 
company,  and  stated  that  he  had  an  agreement 
with  defendant's  president  by  which  plaintiff 
was  to  be  paid  $300  a  month  for  a  year,  but 
that  he  had  accepted  $1,600  in  full  for  the 
first  eight  months,  his  further  testimony  as  to 
how  it  was  that  he  accepted  $1,000  was  rele- 
vant, to  clarify  his  narrative. 

4.  Witnesses  ^=s>383  ~  Impeaghicent  —  Con- 
tbadictobt  Statements. 

Where  defendant's  president,  on  examination 
in  chief,  had  testified  that  he  had  not  made  con- 
tract of  employment,  and  on  cross-examination 
denied  that  he  had  stated  to  impeaching  witness 
that  he  had  made  the  contract,  this  was  not  col- 
lateral or  immaterial,  but  a  matter  directly  in 
issue,  and  testimony  of  impeaching  witness  that 
president  had  made  a  statement,  in  conflict  with 
testimony,  was  admissible. 

6.  TBIAL    ^=>251(2>— iNSTBUCnON    ON    Mat- 

TBB8  Not  in  Issub. 

Where  services  of  plaintiff  as  secretaiy  or 
director  of  defendant  corporation  were  not  al- 


682 


98  SOUTHEASTERN  BBPORTEB 


(Va. 


There  wae  eTldence  for  the  company  In 
conflict  with  that  above  mentioned,  consists 
Ing  for  the  most  part  of  the  testimony  of  the 
said  president  and  certain  letters  of  the 
plaintiff,  in  which  he  did  not  make  it  plain 
that  he  claimed,  prior  to  the  bringing  of  his 
action,  that  there  had  been  the  express  con- 
dract  of  hiring  aforesaid. 

In  the  progress  of  the  trial  there  were 
two  exceptions  to  the  admission  of  testimony 
for  the  plaintiff,  which  are  made  the  basis 
of  assignments  of  error. 

(a)  The  first  of  these  admissions  of  testi- 
/mony,  over  the  objection  of  the  company, 
wUl  appear  from  the  following  questions 
and  answers  in  the  examination  In  chief  of 
the  plaintiff,  Hurkamp: 

"25Q.  State  to  the  jury  how  it  was  that  yon 
accepted  the  91,600  for  the  period  beginning 
November  1,  1913,  to  July  1,  1914.    •    ♦    ♦ 

"A.  Well,  the  company  was  hard  up  all  the 
time;  that  is,  it  waa  hard  to  get  money  from 
them.  I  had  different  talks  with  Haas,  occa- 
sionally with  Buckingham,  treasurer  of  the 
company,  who  practically  conferred  with  Haas, 
and  they  said  they  were  taking  nothing  out  of 
it;  couldn't  I  take  less;  that  after  a  while 
they  would  make  it  up  to  me,  and  on  the  prom- 
ises they  made  I  scaled  it  from  $800  to  $200. 

••27Q.  To  $200? 

•A.  Yes,  sir." 


M; 


(b)  The  second  of  these  admissions  of  testi- 
mony, over  the  objection  of  the  company, 
oonidsted  of  the  admission  of  the  testimony 
of  a  witness  for  the  plaintiff,,  after  due  found- 
ation had  been  laid  therefor,  to  the  effect 
that  the  president  of  the  company,  in  July, 
1914,  made  a  statement  to  the  witness  in  con- 
flict with  the  testimony  of  such  presideht 
that  he  had  not  made  the  contract  of  em- 
ployment as  claimed  in  the  testimony  of 
the  plaintiff. 

The  court  instructed  the  jury  that  they 
could  consider  such  testimony  only  in  connec- 
tion with  the  purpose  of  the  plaintiff  to  im- 
peach the  said  president  as  a  witness,  "and 
for  no  other  purpose  whatever.*' 

The  instructions  further  clearly  submit- 
ted to  the  jury  the  questions  of  fact  referred 
to  in  the  third  and  fourth  paragraphs  of  the 
statement  above. 

The  jury  found  a  verdict  for  the  sum  of 
$3,600,  which  the  trial  court  declined  to  dis- 
turb, and  it  entered  the  judgment  under  re- 
view accordingly. 

A.  T.  Embrey,  of  Fredericksburg,  for  plain- 
tiff in  error. 

Wdl  K.  Goolrick  and  0.  0*Ck)nor  Goolrick, 
both  of  Fredericksburg,  for  defendant  in 
error. 


SIMS,  J^  after  making  the  foregoing 
statement,  delivered  the  following  opinion 
of  the  court: 


Tbie  assignments  of  error  raise  the  qnes- 
ticms  which  will  be  passed  upon  in  their  or- 
der as  stated  below. 

[1]  1.  The  action  being  one  of  assumpsit, 
the  declaration  containing  no  count  declar- 
ing on  a  special  contract,  and  the  proof  dis- 
posing a  special  contract,  but  one  which  waa 
not  breached  by  either  party  thereto  daring 
the  period  covered  thereby  and  one  fully  ex- 
ecuted by  the  plaintiff,  so  as  to  entitle  him 
to  demand  payment  of  the  compensation  fix- 
ed by  the  contract  for  the  work  done  by  him 
under  it,  and  the  contract  calling  for  the  pay- 
ment of  money  by  the  defoidant  as  such  com- 
pensation, is  the  plaintiff  entitled  to  recov- 
er on  sudi  a  contract  upon  such  a  declara- 
tion? 

The  question  must  be  answered  in  the  af- 
firmative. 

It  is  true  that  the  general  rule  is  that  an 
action  of  assumpsit,  in  which  the  declaratiMi 
contains  only  the  general  counts,  cannot  be 
maintained  on  a  special  contract  But  when 
"the  claim  is  merely  pecuniary,  and  is  found- 
ed on  a  consideration  past  or  executed.  It  la 
sufficient  to  declare  upcm  the  general,  or,  as 
they  are  often  styled,  the  common,  counts. 
•  ♦  •  "  4  Minor's  Inst  (3d  Ed.)  pt  1.  p.  695. 
To  the  same  effect  are  Burk's  Pleading,  pp. 
132,  133,  4  Cyc.  328,  and  authorities  dted  by 
these  works.  See  B.  &  O.  B«  R.  Go.  v.  Polly, 
65  Va.  (14  Orat)  447. 

[2]  Indeed,  we  do  not  understand  that  this 
well-settled  proposition  Is  disputed  by  the 
plaintiff  in  error.  It  is  its  contention,  first, 
that  no  special  contract  of  hiring  existed; 
secondly,  that  the  contract,  if  any,  was  an 
implied  one,  arising  from  a  short  continuance 
of  service  of  the  plaintiff  after  the  expira- 
tion of  a  former  service  and  that  the  plaintiff 
was  discharged  from  such  continuing  service 
when  it  had  existed  only  eight  days;  that 
plaintiff  rendered  little^  if  any,  service  to  the 
defendant  thereafter;  and  that  for  such 
service  the  plaintiff  can  recover,  if  at  all,  only 
upon  proof  of  the  value  of  such  service.  This 
position  would  be  sound  in  law,  upon  the 
same  authorities  as  are  above  dted,  if  cor- 
rect in  fact  The  question  of  fact  has  been 
concluded  against  the  defendant,  however, 
by  the  verdict  of  the  jury  upon  conflicting 
evidence,  as  outlined  in  the  statement  pre- 
ceding this  i^inion.  Under  the  familiar  stat- 
utory rule  governing  our  consideration  of 
the  evidence,  we  cannot  disturb  that  conclu- 
sion. 

[3]  2.  Did  the  court  b^ow  err  in  admit- 
ting the  testimony  of  the  plaintiff  set  forth  In 
paragraph  (a)  of  the  statonent  preceding 
this  opinion? 

The  objection  of  the  defendant  to  the  ad- 
(mission  of  sudi  testimony  was  that  It  was  Ir- 
relevant to  the  issue  and  that  it  tended  to 
the  prejudice  of  the  defendant,  and  hence 
such  action  of  the  trial  court  is  awrigned  as 
reversible  error. 
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The  witness,  in  his  preceding  testimoiiy  on 
czamination  in  chief,  had,  without  objection 
on  the  part  of  the  defendant  given  a  narra- 
tive of  his  connection  with  the  company  from 
its  organization  in  1912,  in  the  course  of 
wfaidi  he  had  testified  that  he  had  an  agree- 
ment with  Mr.  Haas,  the  president  of  the  de- 
fendant company,  by  which  plalntiil  was  to 
be  paid,  as  general  manager,  $300  per  month 
for  the  period  from  November  .!>  1^13,  to  No- 
vember 1, 1914,  but  that  he  was  actually  paid 
only  an  aggregate  of  $1,275  or  $1,280  of  this 
salary  by  July  1, 1914,  and  that  he  was  paid 
a  balance  of  $325  or  $320  in  the  fall  of  1914, 
making  $1,600,  which  he  accepted  in  full  of 
salary  to  July  1,  1914.  He  was  then  asked 
the  questions  and  made  the  answers  objected 
to  as  aforesaid. 

We  are  of  opinion  that  such  testimony 
was  relevant  to  clarify  and  make  definitely 
understood  his  narrative  of  his  prior  deal- 
ings with  the  defendant,  which  was  already 
in  testimony  unobjected  to,  and  that  the  par- 
ticular subject  of  these  questions  was  ma- 
terial to  an  understanding  of  the  testimony 
bearing  on  the  direct  issue  in  the  case. 

Hence  we  find  no  error  in  the  action  of  the 
trial  court  in  admitting  such  testimony. 

[4]  3.  Was  there  error  in  the  action  of  the 
trial  court  in  admitting  the  impeaching  testi- 
mony referred  to  in  paragraph  (b)  of  the 
statement  preceding  the  opinion? 

The  witness  Haas,  sought  to  be  impeaidi- 
ed,  had  on  examlaation  in  chief  testified 
that  he  had  not  made  the  contract  of  employ- 
ment of  the  plalntiflT  as  per  the  testimony 
of  the  latter.  Thereupon,  on  crosa-exami- 
nation,  Haas  was  asked,  la  substance,  if  he 
had  <m  a  certain  occasion,  etc.,  stated  to  the 
Impeaching  witness  that  he  had  made  such 
contract 

The  fact  about  which  Haas  was  being 
cross-examined  was  the  making  of  the  con- 
tract in  question.  This  fact  was  not  col- 
lateral or  irrelevant,  but  directly  in  issue. 
Therefore,  under  the  authority,  dted  for  the 
plaintiif  in  error  on  this  point,  of  B.,  G.  &  A. 
B.  Go.  V.  Hudgins,  116  Va.  27,  81  S.  B.  48,  and 
Forde  v.  Gommonwealth,  57  Ya.  (16  Grat) 
647,  556,  therein  quoted  from,  the  impeach- 
ing testimony  objected  to  was  admissible. 

It  was  not  the  fact  as  to  whether  Haas  had 
made  sudi  contradictory  statement,  about 
which  he  was  being  cross-examined  (as  is 
urged  in  the  petition  of  the  plaintUP  in  error), 
hut  the  fact  as  to  whether  he  had  made  the 
contract  of  employment  which  Haas  had  de- 
nied making. 

The  sole  remaining  question  for  our  deter- 
mination, raised  by  the  assignments  of  error, 
Is  the  following: 

[S]  4.  Was  there  error  in  the  refusal  of 
the  trial  court  to  give  the  following  lostrac- 
don  asked  for  by  the  defendant  in  error? 


^(7)  The  court  InstructB  the  Jury  that  plain- 
tiff, Hurkamp,  is  not  entitled  to  recover  any 
money  in  thia  action  for  any  services  performed 
or  alleged  to  have  been  performed  by  him,  as 
secretary  or  director  of  defendant  company, 
since  by  the  by-laws  of  said  company  its  officers 
and  directors  were  to  perform  their  duties  as 
such  without  compensation,  unless  *he  devoted 
his  whole  time  thereto." 

This  instruction  was  properly  refused,  be- 
cause such  a  recovery  was  not  in  issue  in 
the  case.  Such  a  recovery  was  not  sought  by 
any  testimony  for  the  defendant  in  error, 
nor  were  services  of  the  plaintiff  afi  secre- 
tary or  director  alleged  in  any  way  as  the 
basis  for  such  recovery.  It  was  an  instruc- 
tion upon  an  immaterial  issue,  and  could 
have  served  no  purpose  exc^t  to  confuse 
the  Jury. 

[6-8]  This  instructi(Hi  was  especially  like- 
ly to  confuse  the  Jury,  because  of  its  refer* 
once  to  the  matter  of  the  devotion  of  plain- 
tiff in  error's  '*whole  time,"  which  defend- 
ant in  error  erroneously  contended  through- 
out the  trial  was  essential  to  the  plaintiff  in 
error's  right  of  recovery;  the  true  rule  be- 
ing that  where  there  is  a  special  contract, 
which  has  not  been  breached  by  either  party 
during  the  period  covered  by  it,  its  provi- 
sions measure  the  quantum  of  services  to 
be  performed  by  the  plaintiff,  suing  or  recov- 
ering thereon,  for  he  in  such  case  recovers, 
not  upon  the  basis  of  quantum  meruit,  but 
the  contract  price  of  his  services,  if  he  proves 
that  he  has  fully  performed  the  services 
required  by  the  contract,  be  they  much  or 
Uttle.  B.  &  O.  R.  R.  Go.  v.  Polly,  55  Va.  (14 
Grat)  447.  When  a  contract  of  hiring  is 
breached  by  the  discharge  of  the  person  em- 
ployed, then,  of  course,  the  latter  cannot  re- 
cover his  hire  or  wages  for  the  whole  orig- 
inal contract  period,  merely  by  continuing  to 
perform  the  services  originally  required 
thereby,  for  the  contract  is  then  at  an  end ; 
his  right  of  action  is,  in  such  case,  not  upon 
the  contract,  but  for  damages  for  the  breach 
of  it,  and  he  must  minimize  the  damages  by 
doing  all  reasonably  within  his  power  to  ob- 
tain employment  elsewhere.  Such  is  the  prin- 
ciple on  which  rest  the  cases  of  Willoughby 
V.  Thomas,  65  Va.  (24  Grat)  521,  Grescoit 
Go.  V.  Bynon,  95  Va.  151, 27  S.  E.  935,  and  oth^ 
er  like  authorities  cited  on  this  point  for  the 
defendant  in  error. 

If  there  had  been  any  evidence  in  the  case 
tending  to  show  that  the  plaintiff  devoted  his 
whole  time  to  services  as  secretary  or  direc- 
tor of  the  company  (which  there  was  not), 
there  was  no  claim  on  hia  part  or  evidence 
toiding  to  show  that  this  kind  of  service 
would  have  entitled  him  to  any  recovery. 

On  the  whole,  therefore,  we  find  no  error 
In  the  action  of  the  trial  court  complained 
of,  and  the  Judgment  under  review  will  be 
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(Sapreme  Court  of  Appeals  of  Yirginia.    March 

13,  1919.) 

!•  Fbauds,    Statute   of  ^=s>59(6)'— IifTEBSsr 

IN  LANI>--OONSTBUCnON  OF  CONTRACT. 

Agreement,  whereby  land  broker  was  giyen 
exdusiye  contract  to  sell  land  for  one  year,  in 
consideration  of  agreement  to  advance  funds 
for  development  and  subdiyision  of  land  into 
lots  and  parcels,  and  for  advertisement  of  land, 
and  whereby  broker  was  to  receive  stipulated 
share  of  profits  after  owner  had  received  speci- 
fied amonnt  of  the  proceeds  of  sales  of  the  lots, 
was  a  contract  of  agency,  and  not  a  partner- 
ship agreement,  and  therefore  not  required  to 
be  in  writing  by  Code  1904,  i  2840,  subd.  6. 

2.  OONTBAOTS  ^SS>152  —  CONSTBUGTION— 
WOBDS. 

In  construing  contracts,  words  are  to  be 
given,  primarily,  their  usual  and  ordinary  mean- 
ing, unless  a  contrary  meaning  plainly  appears. 

8.  CONTBAOTB  ^=»147(1)  —  CONSTBUOTION— IN- 
TENT. 

In  construing  contracts,  the  intention  of  the 
parties,  if  not  contrary  to  law,  must  be  car- 
ried out. 

4.  Pbincifal  and  Agent  ^=»36— Revocation 
— Acts  Constitutino. 

An  agency  is  effectually  revoked  when  the 
principal  disposes  of  his  interest  in  the  subject- 
matter  of  the  agency  in  a  manner  inconsistent 
with  the  authority  conferred,  as  by  assignment, 
conveyance,  contract  of  sale,  or  otherwise. 

5.  Pbxncipal  and  Agent  ^=»33— Revocation 
—Right  to  Revoke. 

Though  principal  has  power  to  revoke  au- 
thority, where  agency  is  not  coupled  with  an 
interest,  and  does  not  involve  rights  of  third 
parties,  he  has  no  right  to  revocation,  where 
contract  of  agency  otherwise  provides. 

0.  Pbincipai«  and  Agent  ^941— Wbongfui. 
Revocation— Liabiutt. 

Principal  is  liable  in  damages  to  agent  for 
wrongful  revocation. 

7.  Bbokebs  ^ss>7— Land  Contract— Conbid- 
ebation. 

Land  broker's  agreement  to  advance  money 
for  the  development  and  sabdivision  into  small 
tracts  of  the  land  to  be  sold  was  a  valuable  con- 
sideration for  the  exclusive  right  to  sell  the 
land  for  a  period  of  one  year. 

8.  Bbokebs  ^=»10  —  Agency  Coxtplxd  with 

AN  INTEBEST. 

Agreement,  whereby  land  broker  was  given 
the  exclusive  right  to  sell  land  for  a  period  of 
one  year,  in  consideration  of  the  advancement  of 
money  wherewith  to  develop  and  advertise  the 
land,  and  whereby  broker  was  to  have  stipulat- 
ed share  of  profits,  after  owner  had  received 
specified  amount  of  proceeds  of  sale,  was  not  an 
agency  agreement  so  coupled  with  an  interest 
as  to  make  it  irrevocable. 


9.  Bbokebs  ^=»11— Land  Agbeemen^— IjIA- 
BUJTT  fob  Bbeaoh. 

Where  land  broker  was  given  the  ezdaaiTe 
right  to  sell  land  for  a  period  of  one  year,  in 
consideration  of  advancing  funds  wherewith  to 
develop,  subdivide,  and  advertise  the  land,  and 
where  broker  waa  to  receive  a  certain  share 
of  the  profits  after  owner  had  received  stipu- 
lated amount  from  the  proceeds  of  the  sales, 
neither  party  could  violate  the  agreement  with- 
out becoming  responsible  to  the  other  for  the 
breach. 

10.  CouBTS  ^=»107  —  JuDioiAii  Opinions— 

CONSTBUCnON. 

Judicial  opinions  must  be  interpreted  in  the 
light  of  the  particular  facts  to  which  they  are 
applied. 

11.  Bbokebs  ^=»11— Revocation  bt  Psiifci- 

FAIr-LlABILITT  TO   AGENT. 

Where  broker  is  given  the  exclusive  right 
of  sale  for  a  definite  period  by  agreement  based 
upon  a  valuable  consideration,  principal  can- 
not break  contract  without  becoming  liable  in 
damages  to  broker. 

12.  Damages  ^=»23— Contemplated  Pboftts. 

Where  contemplated  profits  constitute  the 
sole  purpose  and  object  of  the  contract,  and  the 
plaintiff  aUeges  a  breach  and  a  subsequent  loss 
of  profits,  he  has  stated  a  prima  facie  case. 

13.  Damages  ^=»40(2)  —  Loss  of  Pbofit&^ 
Cebtaintt. 

When  profits  claimed  may  reasonably  be 
presumed  to  have  been  within  the  intent  and 
mutual  contemplation  of  the  parties  when  the 
contract  was  made,  the  mere  fact  that  the  ex- 
act amount  cannot  be  calculated  with  mathe- 
matical certainty  does  not  preclude  a  recovery. 

14.  Damages  ^s940(2)— Land   Bbokeb— Loss 
OF  Pbofits. 

Where  land  brokerage  concern  of  many 
years'  experience  and  success  in  business  se- 
cured exclusive  right  for  a  year  to  sell  large 
tract  of  land,  under  agreement  whereby  land 
was  to  be  divided  into  small  lots  and  broker  was 
to  receive  certain  share  of  profits  after  owner 
had  received  specified  amount  out  of  proceeds 
of  sale,  owner  cannot  defeat  broker's  recovery 
of  damages  for  breach  of  the  contract,  upon 
ground  that  the  enterprise  of  selling  the  lots 
had  not  been  established,  and  that  damages 
therefor  could  not  be  measured,  where  owner 
himself  had  sold  the  property  at  a  large  profit 
over  the  minimum  he  was  to  receive  under  the 
brokerage  contract. 

15.  Pbincipal  and  Agent  ^=»41— Bbeaoh  by 
PBiNCiFAii— Rights  of  Bbokeb. 

A  principal  cannot,  after  making  a  valid 
contract  with  an  agent  for  the  exclusive  right 
to  sell,  render  performance  on  the  part  of  the 
agent  impossible  by  making  the  sale  himself,  and 
then  successfully  defend  an  action  for  breach 
of  the  contract  by  claiming  that  the  agent  might 
not  have  made  the  sale. 

Brror  to  Hustings  Court  of  Petersburg. 

Action  by  the  Atlantic  Coast  Realty  Com- 
pany against  J.  VL  Townsend,  executor  of 
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Wirt  Robertson,  deceased.  Judgment  sus- 
taining demurrer  to  declaration,  and  plain- 
tiff brings  error.    Reversed  and  remanded. 

Lassiter  &  Drewry,  of  Petersburg,  and 
liann  &  O^ler,  of  Norfolk,  for  plaintiff  in 
error. 

Mann  &  Townsend,  of  Petersburg,  and  O. 
V.  Meredith,  of  Richmond,  for  defendant  in 
error. 

KHLLY,  J.  This  writ  of  error  calls  in 
question  a  Judgment  of  the  hustings  court 
of  the  city  of  Petersburg  sustaining  a  demur- 
rer to  a  declaration  in  an  action  of  assumpsit, 
wherein  the  Atlantic  Coast  Realty  Company 
was  plaintiff  and  J.  M.  Townsend,  executor 
of  Wirt  Robertson,  deceased,  was  defendant 

The  allegations  of  the  declaration  were  as 
follows: 

That  the  plaintiff  had  for  many  years  been 
•engaged  in  the  business  of  selling  tracts  of  land 
for  customers,  by  first  improving,  developing, 
and  subdividing  the  lands  into  building  lots  and 
smaU  acreage  parcels,  so  as  to  make  the  same 
•more  valuable  and  salable;  that  such  sales 
were  made  by  it,  both  at  public  auction  and 
private  sale,  and  upon  contracts  with  the  own- 
ers far  the  ezdusive  right  to  sell,  and  for  com- 
peoaation  to  be  measured  either  by  commissions 
or  hy  a  fixed  portion  of  profits  over  and  above 
an  agreed  valuation  of  the  land  to  be  sold ;  that 
the  defendant's  decedent,  Wirt  Robertson,  was 
the  owner  of  418  acres  of  land,  called  the  "Bak- 
er property,"  so  situated  as  to  be  peculiarly 
well  adapted  to  profitable  subdivision  and  sale 
under  plaintiff's  method  of  making  sales;  that 
on  September  9,  1915,  "the  said  Wirt  Robert- 
son made  a  contract  with  the  plaintiff  through 
a  certain  W.  E.  Burke,  who  was  then,  and  is 
now,  one  of  the  agents  of  said  plaintiff,  au- 
thorized and  empowered  by  it  to  enter  into 
•contracts  on  its  behalf;  that  the  said  Wirt 
Robertson  in  substance  and  effect  stated  that 
he  was  familiar  with  the  methods  of  business 
of  said  plaintiff,  that  he  had  followed  its  recent 
sales  made  in  the  neighborhood  of  the  said 
'Baker  property,'  that  he  knew  the  said  plaintiff 
had  acquired  an  interest  in  another  piece  of 
land  called  the  'Buren  property,'  situated  near 
the  said  'Baker  property,'  and  that  he  was 
afraid  said  plaintiff  would  subdivide  and  sell 
said  'Buren  property'  before  he  could  organize 
a  sale  of  the  'Baker  property' ;  that  he  wanted 
the  said  plaintiff  to  acquire  a  pecuniary  in- 
terest in  the  sale  of  the  said  'Baker  property,' 
so  that  it  would  be  just  as  vitally  interested 
therein  as  he  was,  that  he  was  unwilling  to 
spend  any  money  for  development  purposes,  and 
proposed  that  said  plaintiff  take  the  exclusive 
agency  for  the  development,  subdivision,  and 
handling,  together  with  the  ezdusive  right  to 
sell  the  said  'Baker  property'  at  public  auc^ 
tion  and  at  private  sale  within  12  months 
thereafter,  and  in  a  manner  similar  to  the  way 
in  which  the  plaintiff  had  handled  the  Battie 
Ground  addition,  which  had  been  sold,  as  was 
Imown  to  said  Robertson,  in  lots  and  parcels 
upon  terms  of  one-fourth  cadi  and  the  bal- 
'ance  in  4,  8,  and  12  months,  with  interest  at 
6  per  cent,  the  title  to  the  said  property  to 


remain  in  said  Wirt  Robertson,  and  to  be  con- 
veyed by  him  direct  to  the  purchasers;  that 
it  provide  a  valuable  consideration  for  this 
exdusive  right  to  sell,  by  agreeing  to  spend  its 
own  money  for  engineers,  laborers,  tools,  teams, 
advertising,  auctioneers,  and  other  necessary 
purposes  in  that  connection;  that  out  of  the 
first  proceeds  of  the  said  sales  said  plaintiff  be 
reimbursed  for  its  expenditures  so  to  be  made, 
upon  expense  Touchers  to  be  submitted  by  it  to 
him;  that  after  the  payment  of  said  expenses 
the  said  Wirt  Robertson  should  then  receive 
out  of  the  proceeds  of  said  sales  the  sum  of 
$40,000,  and  that  whatever  residue  might  be 
produced  by  such  sales  should  be  divided  equally 
between  said  plaintiff  and  said  Wirt  Robertson; 
that  said  W.  E.  Burke,  agent  and  contract  rep- 
resentative of  said  plaintiff  as  aforesaid,  forth- 
with accepted  the  said  offer  so  made  to  him  on 
behalf  of  said  plaintiff,  and  suggested  that  he 
would  immediately  prepare  a  written  memoran- 
dum of  agreement  embodying  said  proposition 
and  its  a'cceptance;  that  said  Wirt  Robertson 
replied  that  he  preferred  to  have  a  contract 
drawn  up  in  legal  form  by  his  lawyer,  which  ho 
then  and  there  promised  to  have  done  the  next 
day ;  that  said  Burke  then  asked  said  defendant 
whether  or  not  said  Wirt  Robertson  understood 
said  offer,  and  the  acceptance  thereof  by  him  on 
behalf  of  said  plaintiff,  to  be  a  contract  between 
said  Wirt  Robertson  and  the  said  plaintiff,  and 
said  Wirt  Robertson  then  and  there  replied 
that  he  did  so  understand  it,  whereupon  the 
said  Burke,  agent  as  aforesaid,  and  the  said 
Wirt  Robertson  shook  hands  in  token  of  agree- 
ment; that  forthwith  said  Burke  informed  J. 
W.  Ferrell,  president  of  the  plaintiff  corpora- 
tion, who  was  then  in  Greenville,  N.  C,  of  the 
terms  of  the  contract  he  had  just  conduded  with 
said  Wirt  Robertson ;  that  said  Ferrell,  acting 
for  the  said  plaintiff  and  within  his  authority 
as  its  president,  proceeded  at  once  to  buy  a 
road  madiine,  at  a  cost  of,  to  wit,  $200,  and 
to  hire  additional  men  to  enable  the  said  plain- 
tiff to  begin  at  once  to  carry  out  its  part  of  the 
aforesaid  contract  and  undertaking;  that  on, 
to  wit,  the  13th  day  of  September,  in  the  year 
1915,  said  J.  W.  Ferrell,  accompanied  by  said 
W.  B.  Burke,  went  to  the  home  of  the  said  Wirt 
Robertson,  in  the  county  of  Chesterfield,  nesr 
Petersburg,  Va.,  for  the  purpose  of  executing 
on  behalf  of  said  plaintiff  the  written  memoran- 
dum of  the  contract  so  entered  into,  which  the 
said  Wirt  Robertson  had  promised  to  have 
drawn  by  his  lawyer;  that,  when  asked  wheth- 
er the  papers  were  ready  for  signature,  said 
Robertson  replied,  'No,'  and  when  asked  when 
said  papers  would  be  ready,  said  Robertson  re- 
plied, 'Gentlemen,  I  have  sold  the  land;'  that 
said  Robertson  was  then  informed  by  said  F)er- 
rell  that  the  plaintiff  had  given  a  valuable  con- 
sideration for  the  exdusive  agency  to  seU  said 
'Baker  property,'  and  had  already  begun  its 
part  of  said  contract  by  spending  money  for 
necessary  tools  and  by  employing  additional 
men;  that  said  Wirt  Robertson,  notwiti^tand- 
ing  his'  promises  and  undertakings  aforesaid, 
then  and  there  refused  to  perform  his  part  Of 
the  said  contract,  and  then  and  there  refused  to 
permit  said  plaintiff  to  perform  its  part  of  said 
contract,  although  the  said  plaintiff  was  then 
and  there  ready,  willing,  and  able  to  perform 
the  agreements  on  its  part  to  be  done,  kept  and 
performed.    •    •    ••• 
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The  dedantlon  then  statee  that  sale  by 
(Robertson  referred  to  in  the  latter  part  of 
the  foregoing  quotation  was  a  sale  of  the 
entire  property  to  Cha&  S.  Barrow  for  the 
snm  of  ¥80,000,  and  concludes  thus: 

''And  the  plaintiff  says  that  the  said  Wirt 
Robertson  and  the  aaid  J.  Morton  l^ownaend, 
his  executor,  have  hitherto  neglected  and  re^ 
fused,  and  still  do  neglect  and  refuse,  to  pay 
to  the  said  plaintiff  its  part  of  the  profits  which 
might,  should,  and  would  have  been  derived 
from  the  sale  of  the  said  'Baker  property,'  had 
the  said  plaintiff  been  permitted  to  improve, 
subdivide,  and  sell  the  same  in  accordance  with 
the   terms  of   the  contract  above   mentioned. 

The  defendant  demurred  to  the  declaration 
on  four  grounds,  which  we  shall  presently 
take  up  and  dispose  of  in  their  order.  Be- 
fore proceeding  to  do  this,  however,  it  may 
not  be  amiss  to  observe  that  neither  of  these 
grounds  challenges  the  validity  of  the  con- 
tract on  account  of  the  fact  that  a  written 
memorandum  thereof  was  to  be  subsequently 
executed.  It  is  apparently  conceded,  as  of 
course  it  must  be  under  the  contract  as  al- 
lied, that  the  parties  were  fully  agreed,  and 
regarded  the  contract  as  complete  and  bind- 
ing, notwithstanding  that  its  terms  were  to 
be  thereafter  reduced  to  writing.  Boisseau 
V.  Fuller,  06  Va.  45,  80  S.  E.  457. 

[1]  The  first  and  principal  reason  assigned 
for  the  demurrer  was  as  follows: 

"It  appears  upon  the  face  of  said  declaration 
that  the  alleged  contract  stated  therein  was  one 
providing  for  a  sale  of  an  interest  in  real  estate, 
and  was  not  in  writing,  as  required  by  the  stat- 
ute set  forth  In  subdiviaion  6  of  section  2840  of 
the  Code  of  yhrghtia." 

The  statute  here  invoked,  familiarly  known 
as  the  statute  of  frauds,  provides  that  no 
action  shall  be  brought — 

'^pon  any  contract  for  the  sale  of  real  estate, 
or  for  the  lease  thereof  for  more  than  a  year, 
•  ♦  •  unless  the  •  ♦  •  contract,  ♦  •  • 
or  some  memorandum  or  note  thereof,  be  in 
writing  and  signed  by  the  party  to  be  charged 
thereby,  or  his  agent.** 

The  leading  contention  of  the  defendant, 
and  the  chief  ground  upon  which  the  lower 
court  sustained  the  demurrer,  is  that  the  con- 
tract as  alleged  constituted  a  partnership 
between  the  parties,  and  thus  made  the 
transaction  one  whereby  the  plaintiff,  in- 
stead of  becoming  merely  an  agent  to  sell 
land  for  the  defendant,  became  interested 
as  a  principal— a  Joint  owner— with  the  de- 
fendant in  the  real  estate  to  he  sold.  In  no 
other  way,  of  course,  could  it  he  plausibly 
said  that  the  contract  was  one  '^r  the  sale 
of  real  estate"  within  the  Cleaning  of  the 
statute. 

To  sustain  this  position,  the  case  of  Burg- 
wyn  V.  Jones,  118  Va.  511,  75  S.  B.  188,  41  U 
a,  A.  (N.  S.)  120,  Ann.  Gas.  1918B,  564»  la  at- 1 


ed  and  confidently  relied  Tip<»i ;  but  we  think 
there  is  a  clear  distinction  between  that  case 
and  the  one  at  bar.  It  will  be  observed  that 
both  cases  rest  upon  the  allegationa  of  the 
party  seeking  to  enforce  the  contract,  and  (he 
distinction  between  the  two  not  only  appean 
at  once  in  the  reefpective  designations  of  the 
contracts  involved,  but  proves,  upon  analysis 
of  the  facts  alleged,  to  be  substantial  and 
vitaL  The  bill  in  the  Burgwyn  Case  desig- 
nates the  contract  as  one  of  partnership,  and 
the  facts  as  alleged  in  detail  disclose  that  the 
complainant  was  to  acquire,  not  a  mere  in- 
terest in  the  profits  in  case  of  a  sale,  but  an 
interest  in  the  property  itself  equal  to  that 
of  any  of  the  then  owners  after  deducting 
the  cost  of  the  property  and  the  expense  of 
maintaining  the  same.  The  prayer  of  the 
bill  was  for  an  ascertainment  and  recovery 
of  complainant's  share  of  profits  on  an  un- 
divided half  of  the  land  which  Jones  had 
already  sold,  and  for  the  esiablishmeiU  and 
protection  of  his  interest  in  the  undivided 
interest  rernalning  unsold  and  held  in  the 
name  of  Jones.  In  other  words,  he  not  only 
claimed  to  have  acquired  an  interest  in  the 
land  itself,  by  virtue  of  what  he  declared  to 
be  a  partnership  agreement,  but  he  alleged 
facts  which  if  true  and  evidenced  by  writing, 
would  have  entitled  him  to  an  interest  in  the 
corpus  of  the  estate.  This  court,  therefore, 
was  of  opinion: 

"That  the  verbal  agreement  set  up  by  the 
appellant  in  his  pleadings  was  one  providing  for 
the  sale  of  an  interest  in  real  estate  and  within 
the  statute  requiring  the  same  to  be  in  writing, 
and  that  the  circuit  court  did  not  err  in  refusing 
the  relief  prayed  for  and  dismissing  his  bills." 

The  opinion  by  necessary  impUcation 
shows  that  there  was  room  for  serious  de- 
bate as  to  whether  the  Interest  thus  <daimed 
to  have  been  acquired  in  the  real  estate  by 
virtue  of  a  partnership  agreement  should 
be  regarded  as  personal  instead  of  real  prop- 
erty, and  therefore  not  within  the  statute  of 
frauds.  But,  having  decided  that  question 
against  the  complainant,  thereby  distinguish- 
ing the  Burgwyn  Oase  from  the  case  of  Mil- 
ler V.  Ferguson,  107  Va.  240,  57  S.  B.  649, 122 
Am.  St  Bep.  840,  18  Ann.  Cas.  138,  the  court 
plainly  could  not  have  reached  any  other 
conclusion  than  that  the  complainant's  con- 
tract, to  be  enforceable,  must  have  be«i  in 
writing.  It  was  a  contract  for  a  partnership 
in  lands  which  at  the  time  of  the  partner- 
ship were  owned  by  other  members  of  the 
firm  than  the  complainant;  and  it  was  so^ 
not  merely  because  the  comi^ainant  so  named 
it,  but  also  because  his  allegations  showed 
that  it  was  such  In  fact  AU  Burgwyn 
lacked  was  a  written  contract  to  enable  him 
to  have  his  interest  in  the  property  itself  es- 
tablished and  protected. 

In  the  case  at  bar,  on  the  other  hand,  the 
plaintiff  alleges  a  contract  of  agency,  clainis. 
no  interest  in  the  corpus  of  the  piroperty, 
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and  wouia  clearly  be  entitled  to  none,  if  it 
did  make  such  dalm.  If  its  contract,  as  it 
alleges  it»  bad  been  in  writing,  no  circum- 
stances coold  baTO  arisen  under  wbicli  it 
omld  bave  made  any  valid  dalm  to  an  in- 
terest in  tbe  real  estate  itself.  It  simply 
bongbt,  for  an  agreed  consideration,  tbe  ex- 
dnsire  rigbt  of  sale  for  one  year,  tbereby 
aoqniring  "o  peouniary  inierett  in  the  sale** 
(not  in  tbe  property)  for  tbat  period.  If  it 
had  fkiled  to  make  tbe  sale  witbln  tbat  time, 
it  would  bave  received  wbat  it  bougbt,  and 
the  contract  would  have  been  at  an  end* 

[2,3]  It  is  quite  true,  as  contended,  that 
parties  cannot  convert  what  in  legal  effect  is 
a  partnerBhip  agreement  into  a  contract  of 
agency  merely  by  calling  themselves  principal 
and  agent,  respectively;  but,  in  construing 
contracts,  words  are  to  be  given,  primarily, 
their  usual  and  ordinary  meaning,  unless  a 
contrary  meaning  plainly  appears,  and  tbe 
intention  of  the  parties,  if  not  contrary  to 
law  must  be  carried  out  In  this  case  the 
contract  was  based  upon  defendant's  proposi- 
tion, ''that  the  plaintiff  take  the  exclusive 
agency,"^  right  of  sale,  etc.,  for  a  consider* 
ation  to  be  provided  by  the  latter;  and  all 
the  facts  and  circumstances  alleged  tend  to 
establish  tbe  relationship  of  principal  and 
agent.  In  1  Mechem  on  Agency  (2d  E3d.)  p. 
33,  f  51,  It  is  said  that— 

''While  parties  may  create  a  partnership 
without  actually  intending  that  specific  result, 
where  they  volimtarily  enter  into  an  arrange- 
ment whose  necessary  legal  effect  is  the  creation 
of  a  partnership,  courts  are  reluctant  to  sur- 
prise parties  into  that  relation,  when  they 
clearly  did  not  intend  it" 

And  in  Lopdon  Assurance  CSorporation  v. 
Drennen,  116  U.  S.  461,  6  Sup.  €t  442,  29 
D.  Ed.  688,  Mr.  Justice  Harlan  said: 

Persons  cannot  be  made  to  assume  the  rela- 
tion of  partners,  as  between  themselves,  when 
tiidr  purpose  is  that  no  partnership  riiall  ex- 
ist There  is  no  reason  why  they  may  not  enter 
into  an  agreement  whereby  one  of  them  shall 
participate  in  the  profits  arising  from  the  man- 
agement of  particnlav  property  without  his  be- 
coming a  partner  with  the  others,  or  without 
his  acquiring  an  interest  in  the  property  itself, 
so  as  to  effect  a  change  of  title." 

In  Jackson  v.  Haynie's  Adm'r,  106  Va.  365^ 
66  S.  B.  148,  this  court,  in  discussing  tbe  con- 
stituent elements  of  a  partnership,  said: 

"The  principles  of  the  law  of  partnership  lead 
to  the  conclusion  that  if  a  trader  makes  an 
arrangement  in  regard  to  a  commercial  business 
witii  another,  by  reason  of  which  that  other  be- 
comes interested  aa  owner  in  the  resulting  prof- 
its, while  they  are  undivided  and  remain  as 
profits,  the  two  are  partners;  the  general  rule 
being  that  to  oonstitute  a  partnership  there 
must  be  a  community  of  interests  inter  sese,  and 
that  the  parties  should  share  the  profits  and 
losses.  It  is,  however,  far  from  being  universal- 
ly true  that  a  mere  participation  in  the  profits 
wnslitutes  the  party  a  partner.    At  most  it  Is 


true  only  sub  mode.  Tbe  same  principle  tbat 
leads  to  the  general  rule  mentioned  leads  direct- 
ly to  the  other  conclusion  that  a  mere  payment, 
or  promise  to  pay,  out  of  the  profits  a  sum  of 
money  as  a  specific  proportion  of  the  profits 
does  not  necessarily  constitute  the  payee  a  part- 
ner, and  gives  him  no  interest  in  the  profits,  and 
no  right  to  the  profits,  but  only  a  personal 
claim  for  such  share  of  the  profits,  after  they 
are  ascertained  and  may  be  divided.  If  a  party 
has  no  interest  whatsoever  in  the  capital  stock, 
and  as  between  himself  and  the  other  party  has 
no  rights  as  a  partner,  or  no  mutuality  of  pow- 
ers and  duties,  but  is  simply  employed  as  an 
agent,  and  is  to  receive  a  proportion  of  the  prof- 
its as  a  compensation  for  his  labor  and  services, 
he  will  not  be  deemed  a  partner  from  that  fact 
alone.  Story  on  Partnership,  (  30  et  seq. ;  Par- 
sons on  Partnership,  p.  72  et  seq.  It  is  dear 
from  the  authorities  that,  if  the  parties  merely 
occupy  the  relation  of  principal  and  agent,  or 
employer  and  employ^,  no  partnership  can  be 
predicated  upon  the  l^ct  that  such  agent  or 
employe  receives  a  share  of  the  profits  as  com- 
pensation for  his  services  or  other  benefits  con- 
ferred. This  proposition  is  illustrated  by  nu- 
merous decisions  of  the  courts.  Bowyer  v. 
Anderson,  2  Leigh  (29  Vs.]  098;  Chapline  v. 
Conant,  3  W.  Va.  607,  100  Am.  Dea  766; 
Sodiker  v.  Applegate,  24  W.  Va.  411,  49  Am. 
Rep.  252 ;  Berthold  v.  Goldsmith,  24  How.  542, 
16  L.  Ed.  762;  Blanchard  v.  Coolidge,  22  Pick. 
[Mass.]  151;  Rice  v.  Austin,  17  Mass.  197; 
Loomis  V.  Marshall*  12  Conn.  69,  30  Am.  Dea 
596;  Richardson  v.  Hughitt,  76  N.  Y.  55,  32 
Am.  Rep.  267.    ♦    •    • 

'In  the  case  at  bar  the  weight  of  the  evidence 
shows  that  no  partnership  was  Intended  by  the 
parties,  nor  did  one  result  f^om  the  verbal  un- 
derstanding between  them.  It  suffidentiy  ap- 
pears that  the  appellee's  intestate  was  employed 
by  the  appellant  to  take  charge  of  his  mill  as 
miller,  and  for  his  services  in  that  behalf  the 
deceased  was  to  receive  one-tiiird  of  the  prof- 
its. This  interest  in  the  profits,  to  which  Hay- 
nie  became  entitied  when  they  were  ready  to 
be  divided,  did  not  make  him  a  partner.  It 
merely  constituted  the  manner  of  payment  and 
the  measure  of  his  compensation  for  his  serv- 
ices as  miller." 

An  action  on  the  contract  here  involved 
was  flbrst  brought  in  tbe  District  Court  of  tbe 
United  States  for  the  Western  District  of 
Virginia,  and,  as  alleged  there,  it  was  tbe 
same  as  stated  in  tbe  declaration  in  this  case, 
except  that  no  time  was  si;>ecifled  for  tbe 
duration  of  tbe  agency.  Tbe  defendant  de- 
murred upon  the  sole  ground  tbat  tbe  con- 
tract was  not  in  writing.  The  District  Court 
sustained  the  demurrer,  basing  its  Judgment 
upon  Burgwyn  v.  Jones,  supra.  Upon  apx)eal 
to  tbe  United  States  Circuit  Court  of  Ap- 
peals, tbat  Judgment  was  reversed,  in  an 
opinion  by  Judge  Pritcbard,  concurred  in  by 
Judges  Knapp  and  Woods.  See  240  Fed. 
872,  158  O.  C.  A.  296.  After  the  cause  bad 
been  remanded  to  tbe  District  Court  for 
trial,  the  plaintifC  asked  leave  to  amend  the 
dedaration  by  inserting  an  averment  tbat  tbe 
sale  was  to  be  made  within  12  months  from 
the  date  at  the  contEact  This  leave  was  de* 
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niedf  and  tbe  plaintiff  thereupon  suffered  a 
nonsuit,  and  Instituted  this  action  In  the 
hustings  court  Upon  the  branch  of  the  de- 
murrer now  under  consideration,  the  case,  as 
passed  upon  by  the  Circuit  Court  of  Appeals, 
was  Identical  with  this  one.  That  court.  In 
the  course  of  a  very  satisfactory  opinion, 
said: 

''Thus  it  will  be  seen  that  the  Burgwyn  Case, 
supra.  Is  not  analogous  to  the  case  at  bar. 
There  the  sole  purpose  of  the  suit  was  to  as- 
certain the  interest  in  the  tract  of  land  growing 
out  of  the  partnership  between  the  parties ;  also 
there  was  nothing  in  that  case  upon  which 
plaintiff  cbuld  reasonably  coxytend  tiiat  the 
agency  had  been  established.    *    *    * 

"For  the  reasons  stated,  we  are  impelled  to 
the  conclusion  that  the  contract  as  set  forth  in 
the  complaint  constitutes  an  agency  rather  than 
a  partnership,  and  it  necessarily  follows  that 
such  contract  is  not  required  by  the  laws  of  Vir- 
ginia to  be  in  writing.'' 

The  first  ground  of  the  demurrer  Is  not,  in 
our  opinion,  well  taken. 
The  second  ground  was  this: 

"It  appears  upon  the  face  of  said  declaration 
that  the  alleged  contract  stated  therein  was 
revocable  and  that  it  was  revoked  by  the  de- 
fendant's decedent" 

The  learned  Judge  of  the  hustings  court, 
basing  his  decision  solely  on  the  first  ground 
of  demurrer,  as  appears  from  the  written 
opinion  filed  with  the  record,  made  only  a 
casual  reference  to  the  second,  evidently 
leaning  to  the  view,  however,  that  the  lat- 
ter could  not  be  maintained.  His  comment 
thereon  was: 

"Of  course  Robertson  had  the  power  to  re- 
voke; but  it  is  questionable,  if  the  contract 
were  a  valid  one,  whether  he  had  the  right" 

No  question  as  to  rights  of  third  persons 
is  here  involved,  and  there  is  no  claim  that 
the  agency  was,  in  a  technical  sense,  coupled 
with  an  interest  Under  the  facts  as  alleg- 
ed in  the  declaration,  it  Is  not  denied,  and 
it  is  clear,  that  the  defendant  not  only  had 
the  power  to  revoke,  hut  did  in  fact  effectu- 
ally revoke,  the  agent's  authority,  by  making, 
on  his  own  behalf  and  independent  of  the 
agency,  a  sale  of  the  subject-matter  of  the 
contract    In  2  0.  J.  554,  it  is  said: 

**An  agency  is  effectually  revoked  when  the 
principal  disposes  of  his  interest  in  the  sub- 
ject-matter of  the  agency  in  a  manner  incon- 
sistent with  the  authority  conferred,  as  by  as- 
signment, conveyance,  contract  of  sale,  or  other- 
wise." 

[4,  S]  This  is  a  familiar  and  settled  prop- 
osition of  the  law  of  agency;  but  it  by  no 
means  follows  that  such  a  revocation  can  be 
made  by  the  principal  as  a  matter  of  right 
and  without  liability  to  his  agent  Tlie  lat- 
ter question  depends  upon  the  character  and 
tenns  of  the  ag^it's  contract.   Quoting  again 


from  2  C.  J.  at  page  533,  the  following  gen- 
eral and  comprehensive  statement  is  pe- 
culiarly germane  in  this  connection: 

"As  between  principal  and  agent  the  right 
to  terminate  the  agency  depends  upon  the  ordi- 
nary principles  of  contract  and  is  governed  by 
the  same  rules  as  apply  to  any  other  contract  of 
employment  Although,  as  has  been  stated,  a 
principal  has  the  undoubted  power,  so  Car  as 
the  agency  Is  executory,  to  revoke  the  agent's 
authority,  it  by  no  means  follows  that  he  has 
always  a  right  to  do  so,  since  the  contract  of 
agency  may  provide  otherwise.  Accordingly, 
if  he  revokes  the  agency  in  violation  of  the  con- 
tract he  becomes  liable  to  the  agent  for  the 
damages  caused  thereby,  although  it  should  be 
observed  in  this  connection  that  the  agent  is 
limited  to  his  action  for  damages;  the  courts 
will  not  specifically  enforce  the  contract  against 
the  principal.  But  if  the  contract  of  agency 
contains  no  terms  indicating  the  crelition  of  an 
agency  for  a  definite  period,  or  if  the  contract 
is  not  supported  by  a  sufficient  consideration^ 
it  is  terminable  at  will,  and  the  principal  by 
revoking  the  authority  incurs  no  liability  to  the 
agent  unless  the  agent  has  entered  upon  per- 
formance of  the  contract  so  that  a  revocation  of 
his  authority  will  work  him  legal  injury." 

See,  also,  to  the  same  effect  1  Mechem  on 
Agency  (2d  Ed.)  |  568;   21  B.  a  L.  p.  823, 

18. 

[6]  It  follows  from  these  authoritiea,  to- 
which  many  more  might  be  added,  that  when 
an  agency  is  not  such  as  to  constitute  what 
In  legal  parlance  is  called  a  power  coupled 
with  an  interest,  and  no  third  party's  rights 
are  involved,  the  agency,  so  long  aa  it  re- 
mains unexecuted,  may  he  effectually  revised 
at  the  will  of  the  principal,  but  that  a  wrong- 
ful revocation  will  nevertheless  render  him 
liable  in  damages  to  his  agent  In  other 
words,  the  agency  may  always  be  revoked, 
but  the  contract  of  employment  will  not  nec- 
essarily be  thereby  rescinded.  The  distinc- 
tion, in  principle,  is  well  stated  by  Judge 
Cardwell  in  Bowland  Lumber  Co.  ▼.  Boss, 
100  Ya.  275,  281,  40  S.  S.  922,  924,  as  fol- 
lows: 

'*Bither  party  to  a  contract  however  solemn 
its  character  or  binding  its  form,  has  the  pow- 
er to  violate  it  and  the  courts  of  law  give  no- 
redress  to  him  who  is  injured  except  compen- 
satory damages,  but  it  is  not  accurate  in  law 
or  in  morals  to  say  that  a  party  has  a  right  to 
break  its  contract  It  would  be  to  assert  that 
it  is  legally  right  to  do  what  is  legally  wrong. 
A  person  bound  by  a  contract  to  do  or  not  to 
do  a  thing  may  find  it  to  his  advantage  not  to 
keep  his  engagement  for  the  obligati<»i  may  be 
more  onerous  than  the  damages  likely  to  be  im- 
posed for  its  breach,  but  the  violation  of  the 
contract  cannot  be  regarded  as  a  contractual: 
right" 

[7-1]  In  the  Instant  case  we  are  of  opin- 
ion that  a  valuable  consideration  for  the 
agreement  itself,  as  distinguished  from  the 
mere  chance  of  the  agent  to  earn  a  oonunis- 
sion  or  compensation,  was  sufficiently  alleg- 
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«i  In  the  declarations ;  and,  while  the  agen- 
cy was  not  coupled  with  snch  an  interest 
as  to  make  it  irrevocable,  the  contract  which 
created  it  was  a  mutual  agreement  between 
competent  parties  for  a  lawful  purpose  and 
upon  a  valuable  consideration,  with  the  re- 
sult that  neither  party  could  violate  it  vTith- 
out  becoming  responsible  to  the  other  for  the 
breach. 

The  case  of  Perrow  v.  Bizey,  119  Ya.  192, 
89  S.  E.  101,  is  relied  upon  as  sustaining  the 
claim  that  the  agency  in  the  case  at  bar 
was  revocable.  That  was  a  case  in  which 
the  authority  to  sell  was  given  by  Rixey  to 
Perrow  in  writing  and  to  the  following  ef- 
fect: 

"I  hereby  agree  to  sell  that  portion  of  my 
'Bichlands'    farm    to    tiie   west    of    the    fence 

•  •  •  to  any  purchaser  bronght  to  me  by 
B.  r.  Perrow,  provided  that  said  land  nets  me 

*  *  *  $25  per  acre  cash  and  provided  farther 
that  said  sale  is  consummated  within  80  days 
from  date." 

Before  the  80  days  expired,  but  also  be- 
fore the  agent  produced  a  purchaser,  this 
authority  was  revoked,  and  the  agent  brought 
suit  to  recover  commissions,  on  the  ground 
that  he  had  produced  a  purchaser  within  the 
30-day  period.  There  was  a  verdict  and 
Judgment  for  the  defendant,  and  on  appeal 
this  court  affirmed  the  Judgment  and  held 
that  as  "the  paper  was  unilateral,  not  under 
seal,  and  expressed  no  valuable  considera- 
tion,'' it  was  a  bare  power,  and  revocable  at 
will,  without  liability  on  the  principal.  The 
language  quoted  above  differentiates  the  two 
cases,  as  does  also  the  following  quotation 
in  the  opinion  in  the  Perrow  Case,  taken  from 
Walker  on  the  Law  of  Beal  Estate  Agency, 
115: 

"Ordinarily,  unless  a  contract  of  emplosrment 
is  coapled  with  an  interest,  or  is  given  for  a 
valuable  consideration,  the  authority  of  the 
agent  may  be  terminated  at  will  by  giving  no- 
tice, subject  only  to  the  requirement  that  it  be 
given  in  good  fadth,  and  before  the  broker  finds 
a  purchaser." 

It  is  true  that  in  the  Perrow  Case  there 
was  in  the  paper  conferring  the  power  a  time 
fixed  within  which  it  was  to  be  exercised, 
and  also  true  that  this  court  quoted  with  ap- 
proval the  following  language  from  the  case 
of  Brown  v.  Pforr,  88  Cal.  550: 

"We  are  unable  to  perceive  how,  under  any 
circumstanees,  a  mere  limit  as  to  the  time  al- 
lowed for  the  performance  of  a  contract  of 
agency  to  sell  land  can  be  construed  into  an 
agreement  on  the  part  of  the  principal  not  to 
revoke  the  power." 

[10,11]  This  court  was  then  dealing  with 
a  power  not  supported  by  a  valuaUe  consid- 
eration. It  was,  indeed,  the  case  of  a  mere 
olfer  of  a  contract  not  oonmimmated  by  a 
legal  acceptance  before  the  revocation  was 
declared.    See  2  Mediem  <m  Agency,  |  2446, 
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dted  below.  All  Judical  opinions  must  be 
interpreted  in  the  light  of  the  particular  facts 
to  which  they  are  applied,  and  the  decision 
in  the  Perrow  Case  does  not  hold  that  a  conr 
tract  of  agency,  carrying  the  exclusive  right 
to  sell  real  estate,  for  a  definite  time,  and 
based  upon  a  valuable  consideration,  is  rev- 
ocable without  liability  on  the  principaL 
The  three  elements  of  (1)  exclusive  right  of 
sale,  (2)  definite  time  limit,  and  (8)  valuable 
consideration  all  appear  in  the  case  under 
review,  and  the  authorities  seem  to  show 
conclusively  that  in  such  a  case  the  principal 
must  respond  to  the  .agent  in  damages  if  he 
breaks  the  contract  See,  in  addition  to  the 
authorities  already  dted,  1  Am.  &  Bug.  Ency. 
Lw  (2d  Ed.)  1104;  31  Cyc  1528;  1  Mechem 
on  Agency  (2d  Ed.)  §  1552;  21  R.  C.  L.  p. 
835.  §  18;   2  C.  J.  535. 

We  may  well  conclude  the  discussion  of 
this  branch  of  the  case  with  the  following 
extracts  from  2  Mechem  on  Agency  (2d  Ed.): 

"Where  a  time  is  fixed  for  performance  by  the 
broker,  a  number  of  considerations  arise.  If  all 
that  the  negotiations  amount  to  is  an  offer  by 
the  principal  that  he  will  pay  a  commission  if 
a  purchaser  be  found  within  a  certain  time,  the 
offer  will  only  be  accepted  and  ripen  into  a  con- 
tract by  the  finding  of  a  purchaser  within  that 
time.  At  any  time  before  that  event,  the  of- 
fer may  be  withdrawn  by  the  principaL"  (This 
was  the  gist  of  the  decision  in  Perrow  v.  Bizey, 
supra.) 


same  page,  the  author 


But,  again,  on  the 
says: 

"If  what  the  negotiations  amount  to  is  a  eon- 
traot  of  employment  for  the  fixed  period,  or  a 
binding  contract  that  a  commission  will  be  paid 
if  a  purchaser  is  found  within  that  time,  the 
broker  will  usuaUy  be  entitled  to  damages  in  the 
first  case,  and  usually  to  the  amount  of  his 
commissions  in  the  second,  if  he  finds  a  purchas- 
er within  that  period,  although  the  prindpal 
may,  in  the  meantime,  have  sold  the  property 
or  withdrawn  it  from  sale." 

See  page  2039,  f  2440. 

And  again,  after  showing  that  a  mere 
offer  for  a  fixed  time  does  not  become  bind- 
ing on  the  principal  until  the  agent  has  ac- 
cepted it  by  producing  a  purchaser  (because 
"until  so  accepted  there  is  no  contract,  the 
broker  has  promised  nothing,  *  *  *  he 
may  perform  or  not  as  he  pleases*'),  the  au- 
thor says: 

"But,  as  has  already  been  seen,  there  may 
easily  be  cases  in  which  the  princii^  has  so 
invited  the  broker  to  enter  upon  an  imdertaking 
requiring  time  for  its  full  completion  that  the 
actual  commencement  of  the  performance  with 
the  intention  of  completing  it  would  be  such 
an  acceptance  as  would  prevent  the  prindpal's 
withdrawal  without  liability."  Id.  |  2452,  pp. 
2049-2051. 

The  third  ground  of  demurrer  is  as  fol- 
lows: 
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"It  appears  upon  the  face  of  the  said  declara- 
tion that  the  damages  sought  to  be  recovered 
for  the  breach  of  the  alleged  contract  therein 
set  oat  are  too  remote  and  speculatlTe  to  be 
reoorered  in  a  court  of  law." 

[12,18]  The  plaintiff  bought  from  the  de- 
fendant's decedent  the  exdusiye  right  to  sell 
the  property  for  a  period  of  one  year.  The 
sole  purpose  of  the  contract  was  the  ac- 
quisition of  a  profit.  While  there  is  more  or 
less  uncertainty  and  confusion  in  the  author- 
ities upon  the  general  subject  of  profits  as 
an  element  of  damages  in  suits  for  breach  of 
contracts,  it  is  safe  to  say  that,  when  con- 
templated profits  constitute  the  sole  purpose 
and  object  of  the  contract,  and  the  plaintiff 
alleges  a  breach  and  a  consequent  loss  of 
profits,  he  has  stated  a  prima  fade  case,  and 
la  entitled  to  recover  such  amount  as  he  can 
prove,  with  reasonable  certainty,  he  would 
have  made  but  for  the  breach.  Of  course, 
this  general  statement  of  the  law  is  subject 
to  the  general  qualification  that,  if  the  deda- 
ration  should  allege  such  a  state  of  facts  as 
would  enable  the  court  to  say  that  no  profits 
at  all  could  be  proved,  a  demurrer  would 
end  the  case.  But  when  the  profits  claimed 
may  reasonably,  or,  as  in  this  case,  must  nec- 
essarily, be  presumed  to  have  been  within 
the  intent  and  mutual  contemplation  of  the 
parties  when  the  contract  was  made,  the 
mere  fact  that  the  exact  amount  cannot  be 
calculated  with  mathematical  certainty  does 
not  predude  a  recovery.  In  such  cases,  as 
said  in  1  Sutherland  on  Damages  (3d  Bd.) 
I  60: 

'The  in jured .  party  is  entitled  to  gains  pre- 
vented and  losses  sustained  if  he  can  prove 
them  with  sufficient  certainty." 

To  the  same  effect  is  the  following  lan- 
guage from  the  opinion  by  Judge  Riely  in 
Burruss  v.  Hinea,  94  Va.  413,  416,  26  S.  B. 
875,  876: 

"The  prohibition  against  the  recovery  of  prof- 
its or  gains,  when  not  excluded  as  unnatural  or 
remote  [here  they  were  natural  and  direct],  is 
due  mainly  to  the  inability  to  prove  with  reason- 
able certainty  that  the  injury  prevented  the  re- 
ceipt of  profits  or  gains,  and  their  amount. 
But  if  it  be  shown  that  the  loss  of  profits  or 
gains  was  the  natural  and  proximate  result 
of  the  wrongful  act,  and  their  extent  is  also  sat- 
isfactorily proved,  they  may  be  recovered." 

The  same  prindple  is  recognized  and  ap- 
proved in  Bristol,  eta,  By.  Ca  ▼.  Bullock 
Ck>.,  101  Va.  652,  44  S.  B.  892. 

In  United  States  v.  Btiian,  110  U.  S.  888, 
4  Sup.  Gt  81,  28  I^  Bd*  168»  the  Supreme 
Oourt  said: 

**The  prima  fade  measure  of  damages  for  the 
breach  of  a  contract  is  the  amount  of  the  loss 
which  the  injured  party  haa  sustained  thereby. 
If  the  breach  consistB  in  preventing  the  per> 
formance  of  the  contract,  without  the  fault  of 
the  other  party,  who  is  willing  to  perform  It, 


the  loss  of  the  latter  will  consist  of  two  dis- 
tinct items  or  grounds  of  damage,  namely: 
First,  what  he  has  already  expended  towards 
performance  (Jiem  the  value  of  materials  on 
hand) ;  secondly,  the  profits  that  he  would 
ize  by  performing  the  whole  contract.  Hie 
ond  item,  profits,  cannot  always  be  recovered. 
They  may  be  too  remote  and  speculative  In  their 
character,  and  therefore  incapable  of  that  clear 
and  direct  proof  which  the  law  requires.  Bat 
when,  in  the  language  of  CSiief  Justice  Nelson, 
in  the  case  of  Masterton  ▼.  Mayor  of  Brookljn, 
7  HiU  [N.  Y.]  60  [42  Am.  Dec  38],  they  are 
the  direct  and  immediate  fruits  of  the  con- 
tract,' they  are  free  from  this  objection;  they 
are  then  'part  and  parcel  of  the  contract  it- 
self, entering  into  and  CQnstituting  a  portion  of 
its  very  elements;  soifiething  stipulated  for, 
the  right  to  the  enjoyment  of  which  ia  Just  as 
dear  and  plain  as  to  the  fulfillment  of  any  other 
stipulation.'  ** 

Citation  of  authorities  to  the  foregoing 
effect  might  be  multiplied  almost  indefinite- 
ly, as  will  appear  from  the  copious  dtations 
in  those  from  which  we  have  quoted. 

The  plaintiff  is  suing  for  the  loss  of  profits 
whidi  he  alleges  he  would  have  realized  if 
there  had  been  no  breach  of  the  contract. 
Such  profits  having  been  the  purpose  of  the 
contract,  and  mutually  contemplated  by  the 
parties,  and,  the  circumstances  alleged  tend- 
ing clearly  to  show  that  the  same  to  some 
extent  would  have  been  realized,  he  Is  en- 
titled to  go  to  the  Jury  with  his  case,  and  to 
recover  such  amount  as  his  proof  will  estab- 
lish with  reasonable  certainty. 

The  last  ground  of  demurrer  la  stated  as 
follows: 

4 

"It  appears  upon  the  face  of  the  said  dec- 
laration that  the  damages  sought  to  be  reooTer- 
ed  are  profits  which  would  have  been  realized 
from  a  business  or  enterprise  never  established ; 
such  damages  cannot  be  measured,  and  hence 
cannot  be  recovered." 

ft 

The  case  diiefly  relied  upon  to  sustain  this 
brandi  of  the  demurrer  is  Whlt^ead  ▼.  Oape 
Henry  Syndicate,  111  Va.  198  (68  S.  El.  263). 
In  that  case  the  gist  of  the  decision  is  stat- 
ed thus  in  the  syllabus: 

'Tound  fishing  in  whidi  a  party  has  been 
engaged  only  one  month  is  a  new  business,  and 
the  profits  to  be  derived  therefrom  depend,  not 
only  upon  the  future  bargains  and  states  of  the 
market,  but  upon  other  contingencies,  such  as 
the  run  of  the  fish  and  the  kind  and  quantity 
caught.  8udi  profits  are  dependent  upon  too 
many  contingendes  and  are  too  uncertain  to 
furnish  a  safe  guide  in  fixing  die  measnre  oC 
damages  for  an  injury  to,  or  destruction  oC,  saoh 
business,  and  hence  cannot  be  recovered.** 

[14]  The  instant  case  might  ftiU  within 
the  reason  and  infinence  of  the  case  dted,  but 
for  these  distinguishing  futures:  (1)  The 
commodity  dealt  with  In  the  former  was  a 
certain  tract  of  land,  while  In  the  latter  it 
was  aa  uncertain  supply  of  fish  to  be  cani^t ; 
(SQ  "Whiteliead's  bnslnbsa  had  only  been  on- 
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der  way  for  one  month,  and  was  held  to  be  a 
new  business,  while  the  realty  company  had 
been  In  business  for  many  years,  and  the 
successful  conduct  thereof  in  the  immediate 
▼Icinity  of  Robertson's  prcH^erty  was  the 
ATowed  Inducement  on  his  part  to  engage  the 
company's  serrlces;  (3)  in  the  Whitehead 
Case  there  was  no  way  to  prove,  with  any 
degree  of  certainty,  that  the  fidi,  even  if 
caught,  could  be  sold  at  a  profit,  while  in 
this  case  Robertson  himself  demonstrated 
the  existence  of  a  market  by  selling  the  prop- 
erty at  a  large  profit  over  what  he  was  to 
have  as  a  minimum  in  his  contract  with  the 
realty  company,  and  he  camaot  be  heard  now 
to  say  that  the  company  could  not  have  done 
at  least  as  well. 

[1  fil  A  principal  cannot,  after  having  made 
a  valid  contract  with  an  agent  for  the  exclu- 
sive right  to  sell,  render  performance  on  the 
part  of  the  agent  Impossible  by  making  the 
sale  himself,  and  then  successfully  defend 
an  action  for  breach  of  the  contract  by  claim- 
ing that  the.  agent  might  not  have  made  the 
sale.  Sparks  v.  Reliable  Dayton  Motor  Car 
Go..  85  Kan.  29, 116  Pac.  363,  Ann.  Cas.  19120, 
1251 ;  Scblffman  v.  Peerless  Motor  Gar  Co., 
13  Cal.  App.  600,  110  Pac.  460,  462;  Green 
▼.  Cole,  127  Mo.  687,  30  S.  W.  135;  2  Mechem 
on  Agency  (2d  Ed.)  §  2445. 

We  are  of  opinion  that  the  demurrer 
should  have  been  overruled;  and  this  court 
will  enter  an  order  to  that  effect,  and  remand 
the  cause  for  further  proceedings. 

Reversed. 


(124  Va.  529) 

CITY  OP  RICHMOND  v.  YIROINIA  RY.  it 

POWER  GO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

13,  1919.) 

1.  Taxation    ^=>204(2)— JSxemftioivs— Stat- 

X7TES — CONSTBTTCnON. 

Statutory  provisions  relied  on  to  have  effect 
of  relinquishing  taxing  power  or  of  authorizing 
a  municipality  to  do  so  will  be  strictly  con- 
strued against  claim  of  relinquishment,  and  in- 
tention of  Legislature  to  make  or  to  authorise 
making  of  such  a  relinqaishment  will  not  be 
inferred  or  presumed. 

2.  MxmiciPAi.     (30BP0BATI0NS     ^=»907(2)  — 
PowKBS  OF  Taxation— BxjBMPTioNS. 

Municipalities  of  a  state  have  no  power  to 
exempt  property  from  taxation,  except  as  fhey 
are  expressly  authorised  hy  the  state. 

8.  Municipal     Gobpobationb     ^=9967(2)  — 
Taxation— EixsMFTioNS—"TEBifs." 

Acts  1874-75,  e.  219,  as  to  taxes,. authoris- 
ing sale  of  certain  land  on  such  terms  as  tiie 
city  shall  deem  proper,  does  not  empower  dty 
of  Manchester  to  exempt  such  land  from  taxa- 
tion; the  word  "terms,"  as  nsed  in  such  stat- 
ute, referring  only  to  terms  of  payment  of  pur- 
money,  including  manner  of  securing  any 


deferred    payments,    etc.  (citing    Words    and 
Phrases,  Terms). 

4.  MUNIOIPAL  GOBPOftATIONS  ^=»967(1>— TAX' 
ATION-r-AORXBlCBNT    TO    BXKMPT    PBOPXBTT 

— Equitabub  SxT-Onr. 

A  purchaser  of  land  from  a  dty,  a  very  ma- 
terial part  of  consideration  paid  being  an  in- 
valid agreement  of  dty  to  exempt  property  from 
taxation,  has  no  right  of  equitable  set-off  against 
an  annual  tax,  in  absence  of  a  continued  serv- 
ice to  be  rendered  to  dty  or  proof  of  amount 
paid  on  account  of  tax  exemption  covenant. 

Appeal  from  CSiancery  Court  of  Richmond. 

Suit  by  the  City  of  Ridunond  against  the 
Virginia  Railway  &  Power  Company.  Decree 
for  defendant,  and  the  plaintiff  appeals.  Re- 
versed and  remanded. 

This  Is  a  suit  in  equity  by  the  dty  of  Ridi- 
mond  having  for  its  object  the  enforcement 
of  the  lien  of  certain  dty  taxes  assessed  in 
the  year  1913  for  that  year,  and  also  for  the 
preceding  years,  1909,  1910,  1911,  and  1912, 
on  certain  real  estate  belonging  to  the  Vir- 
ginia Railway  &  Power  Company  located 
in  the  territory  which  was  embraced  In  the 
city  of  Manchester  prior  to  the  annexation 
of  the  latter  with  the  dty  of  Richmond, 
which  occurred  in  1910.  The  bill  prays  for 
a  renting  or  sale  of  said  real  estate,  or  a 
part  thereof  to  enforce  the  payment  of  said 
taxes  and  Interest  thereon,  and  for  general 
relief. 

The  real  estate  aforesaid  consists  of  ap-. 
proximately  29  acres,  including  the  Man- 
chester Canal  and  certEdn  appurtenant  water 
rights. 

The  railway  and  power  company  acquired 
this  real  estate,  along  with  a  large  amount 
of  other  property,  by  deed  of  date  June  29, 
1909,  from  certain  special  commissioners  of 
court  In  execution  of  a  decree  of  sale  thereof, 
along  with  such  other  property,  under  which 
decree  sudi  company  became  Its  purchaser. 
The  total  consideration  for  such  purchase 
and  conveyance  was  $8,1(X>,<XX).  It  does  not 
appear  in  evidence  what  part  thereof  was 
the  consideration  paid  by  the  railway  and 
power  company  for  the  said  real  estate. 
Such  real  estate  was  assessed  by  the  State 
Corporation  Commission  at  a  valuation  of 
$200,750  for  state  taxation  for  the  years 
1909  to  1913,  indusive,  and  It  was  on  such 
valuation  that  the  dty  taxes  aforesaid  were 
assessed ;  and  there  is  a  stlpulati<»  of  coun- 
sel in  the  record  which  provides.  In  substance, 
that  sudi  valuation  should  be  adopted  by  the 
commissioner  in  diancery  In  stating  'an  ac- 
count of  the  fee-simple  value  of  said  real  es- 
tate under  the  requirements  of  a  decree  In 
the  cause  before  us  made  in  pursuance  of  the 
statute  In  sudi  case  made  and  provided. 

The  railway  and  power  company's  title  to 
said  real  estate  traces  bade  of  its  said  deed 
of  1909  to  a  sale  and  conveyance  thereof  by 
the  dty  of  Manchester  In  1S81  to  the  Ridi- 
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mood  &  Alleghany  RaUroad  (Company,  a 
predecessor  in  title  of  tlie  railway  and  power 
company. 

It  was  ooTenanted  in  a  written  contract 
evidencing  the  last-named  sale,  and  in  the 
last-named  conveyance,  as  follows: 

"That  a  part  of  the  consideration  for  the 
purchase  by  the  party  of  the  second  part  of  said 
property  is  that  the  city  of  Manchester  is  to 
and  does  hereby  exempt  said  property  forever 
from  taxation  by  its  authorities,  either  direct 
or  indirect,  general  or  special,  and  also  all  im- 
provements or  other  property  now  thereon  or 
which  may  hereafter  be  added  thereto." 

$200,000  was  the  amount  of  the  money 
consideration  paid  to  the  city  of  Manchester 
by  its  said  vendee  and  its  successors  in  title 
(the  Virginia  Railway  &  Power  Company 
itself  having  paid  a  part  thereof  evidenced 
by  certain  bonds  of  the  city  of  Manchester 
assumed  by  such  vendee  but  what  part  does 
not  appear  in  evidence),  in  accordance  with 
the  terms  of  the  last-named  sale  and  convey- 
ance; of  which,  in  accordance  with  the  evi- 
dence in  the  cause,  only  about  $100,000  was 
paid  for  the  real  estate,  and  the  remaining 
$100,000  was  paid  as  the  consideration  for 
three  other  things,  viz.:  (1)  For  said  dty  tax 
exemption;  (2)  for  the  dismissal  of  a  certain 
suit  then  pending  of  the  city  of  Manchester 
against  the  Richmond  &  Danville  Railroad 
Company  for  damages  for  alleged  injuries 
done  by  it  and  others  to  certain  water  rights 
of  the  city  and  the  release  of  aU  such  claims 
of  damages;  and  (3)  for  certain  rights,  so 
far  as  the  city  of  Manchester  could  give 
them,  of  laying  certain  railway  tracks  in 
certain  localities  in  such  city  and  of  contract- 
ing with  another  railroad  company  for  the 
use  of  certain  of  its  tracks  in  such  city  or  for 
building  tracks  alongside  or  near  to  such 
tracks  and  connecting  herewith,  etc.  But 
what  portion  of  such  $100,000  was  for  the 
said  tax  exemption,  and  what  for  the  other 
subjects  (1)  and  (2)  aforesaid,  does  not  appear 
in  evidence.  There  is  evidence  in  the  cause, 
however,  tending  to  show  that  such  tax  ex- 
emption "was  a  most  vital  part  of  the  con- 
sideration, was  thoroughly  discussed  by  the 
attorneys  for  the  railroad  company  and  the 
dty  attorneys  for  the  dty  of  Manchester, 
•  •  •  was  considered  by  them  to  be  prop- 
er and  legal  and  necessary,"  and  that  perhaps 
the  purchase  would  not  have  been  made  but 
for  the  tax  exemption  covenant  aforesaid. 

At  the  time  of  said  1881  sale,  the  reservoir 
of  the  dty  of  Manchester  was  supplied  with 
water  from  the  said  Mandiester  Canal  by 
pumps  furnished  and  operated  by  the  dty. 
The  contract  of  sale  of  1881  aforesaid  con- 
tained an  agreement  that  the  dty  of  Man- 
chester might  "continue  to  have  the  use  of 
the  water  from  said  canal  to  the  same  extent 
it  now  has,"  but  it  was  therein  provided  that 
in  no  event  should  this  water  be  drawn  off 
in  excess  of  "a  total  of  eighty  feet  (cubic) 
per  second  dnring  twenty-fbor  bourse  tbis 


amount  to  indude  the  supply  to  the  reser- 
voirs and  the  power  necessary  to  pump'  the 
same";  and  there  was  the  additional  provi- 
sion that  the  dty  should  have  "the  rigbt  of 
ingress,  egress  and  regress  to  and  from  said 
pumps  so  long  as  they  are  so  used  as  afore- 
said." The  deed  aforesaid  of  1881  conformed 
to  sudi  agreement  on  the  subject  of  socb 
water  supply. 

Sudi  use  of  sudi  water  ceased  foUowizis 
the  annexation  of  the  dty  of  Manchester  to 
the  dty  of  Ridmiond  and  before  this  suit 
was  instituted. 

There  were  a  number  of  leases  of  certain 
of  said  water  rights,  from  the  dty  of  Man- 
chester to  various  manufacturing  and  otiher 
companies  and  persons,  existing  at  the  time 
of  said  1881  sale  and  conveyance,  whidi  were 
for  terms  of  years  expiring  at  dlif erent  times, 
but  which  it  seems,  from  the  evidence  In  tbe 
cause  (the  leases  themselves  not  being  in  evi- 
dence), were  renewable  at  the  option  of  tbe 
leaseholders  provided  the  terms  thereof  were 
complied  with,  whldi  made  such  leases  poe- 
sible  perpetual  leases.  By  the  contract  nnd 
deed  of  1881  aforesaid,  the  vendee  and  gran- 
tee thereunder  took  said  real  estate  subject 
to  sudi  leases  and  covenanted  "to  carry  out 
*  *  *  the  covenants"  with  the  lessees  in 
all  of  such  agreements.  It  Is  shown  in  evi- 
dence, however,  that  the  rental  retam  to 
sudi  vendee  from  sudi  leases  was  some  $5,000 
per  year  in  excess  of  all  expense  to.lt  of  car- 
rying out  such  covenants,  so  that  this  nnder- 
taking  was  a  benefit  and  not  a  burden,  and 
has  so  continued  in  the  hands  of  subsequent 
owners  of  said  real  estate  down  to  the  rail- 
way and  power  company,  whidi  recdved  its 
conveyance  of  said  real  estate  with  notice  of 
said  leases  and  now  holds  sudi  real  estate 
subject  to  such  of  said  leases  as  have  not 
been  forfdted  under  the  provisions  thereof. 

The  said  real  estate  was  acquired  by  the 
dty  (then  the  town)  of  Mandiester  in  1769, 
when  Cbl.  William  Byrd,  the  founder  thereof, 
as  well  as  of  the  dty  of  Richmond,  laid  off 
the  town  of  Manchester  in  blocks  and  streets. 
The  real  estate  involved  in  this  suit  was  set 
apart  as  a  "common  forever."  See  Mayo  ▼• 
Murchie,  8  Munf .  (17  Va.)  858,  dedded  in  1811, 
for  a  history  of  the  subject  The  town  of 
Mandiester  was  chartered  by  act  of  the 
Legislature  in  1769  (8  Hening's  St  at  I^rge, 
p.  421);  and,  under  subsequent  acts  of  Aa- 
sembly  authorizing  it  so  to  do,  the  leases 
aforesaid  were  made.  In  1874,  the  town  be- 
came the  city  of  Manchester  by  act  of  As- 
sembly approved  Mardi  20th  of  that  year 
(Laws  1874,  c.  118). 

It  is  in  evidence  that  the  dty  of  Manches- 
ter was  in  the  year  1875  seriously  financial- 
ly embarrassed  and  so  continued^  or  grew 
worse,  until  the  sale  aforesaid  was  made  in 
1881,  having  difficulty  hi  paying  Che  outstand- 
ing interest  <m  its  bonded  indebtedness ;  bnt 
that  sudi  sale  wholly  relieved  it  from  sacii 
embarrassm^it;  and  that  the  sale  was  made 
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for  that  purpose  on  the  part  of  the  city  of 
Manchester. 

The  legislative  authority  under  which  the 
dty  of  Manchester  inserted  said  dty  tax  ex- 
emption coyenant  in  said  1881  contract  of 
sale  and  deed  is  contained  in  Acts  of  As- 
sembly 1874-75,  p.  264»  and,  so  far  as  ma- 
terial, is  as  follows: 

4< «  «  «  j^  g]^^  1^  lawful  for  the  common 
council  of  the  city  of  Manchester  •  •  •  to 
make  sale  of  the  Commons,  including  the  wa- 
ter power  •  •  •  of  said  city,  by  such  mode 
and  ux>on  such  terms  as  said  common  conncll 
shall  deem  proper.*' 

It  is  a  concessum  in  the  cause  that  the  com- 
mon council  of  the  dty  of  Manchester  made 
the  sale  and  conveyance  aforesaid  and  in- 
cluded therein  the  city  tax  exemption  cove- 
nant aforesaid. 

It  is  In  evidence  that  the  dty  of  Manches- 
ter, after  1881  and  until  its  separate  cor- 
porate existence  was  extinguished  by  the 
annexation  aforesaid,  assessed  no  city  taxes 
against  said  real  estate  or  leaseholds  or  other 
water  rights  appurtenant  to  sudi  real  estate. 
Prior  to  1881,  as  such  property  belonged  to 
such  dty,  it,  of  course,  assessed  no  dty  tax- 
es against  it  and  derived  no  revenue  by  taxa- 
tion from  it 

The  decree  under  review  dismissed  the  bill 
of  the  city  of  Richmond,  holding,  as  per  the 
memorandum  opinion  of  the  court  made  a 
part  of  the  decree,  in  substance,  that  the  tax 
exemption  covenant  aforesaid  is  valid,  that 
it  ran  with  the  land,  and  that  the  railway 
and  power  company  holds  said  real  estate 
exempt  from  munidi>al  taxation. 

H.  R.  Pollard  and  Geo.  Wayne  Anderson, 
both  of  Richmond,  for  apx)ellant. 

E.  R.  Williams,  A.  B.  Guigon,  and  T.  J. 
Moore,  all  of  Richmond,  for  appellee. 

SIMS,  J.  (after  making  the  foregoing  state- 
ment). We  will  consider  and  pass  upon  the 
questions  raised  by  the  assignments  of  error 
and  the  positions  of  the  appellant,  the  dty 
of  Richmond,  and  the  railway  and  power 
company,  the  appellee,  in  their  order  as  stat- 
ed below: 

1.  Is  the  municipal  tax  exemption  above 
set  forth  valid? 

If  such  question  depended  for  its  dedsion 
upon  the  inquiry  as  to  the  constitutionality 
of  ah  act  of  the  Legislature  authorizing  such 
exemption,  it  would  arise  under  sections  1 
and  8  of  article  10  of  the  Constitution  of  1870. 
The  language  of  those  sections  of  that  Con- 
stitution are  different  from  the  provisions 
on  the  same  subject  in  sections  1^  and  183 
of  our  present  Constitution  of  1902.  The 
former  Constitution  differed  from  the  latter 
in  this:  It  did  not  unquestionably  contain 
an  express  provision  that  all  property  should 
be  taxed  except  such  as  it  mentioned  as 
subject  to   exemption   by   the   Legislature; 


and,  with  respect  to  the  dause  allowing  the 
Legislature  to  exempt  certain  property  men- 
tioned, it  did  not  contain  an  express  state* 
ment  that  no  other  property  should  be  ex- 
empt. The  Constitution  of  1902  supplies  the 
defects  mentioned  in  both  particulars  by  pro- 
viding, lu  section  168,  that  "AU  property,  ex- 
cept as  hereinafter  provided,  shall  he  taxed, 
•  ♦  •  "  and,  in  section  183,  that,  "except 
as  otherwise  provided  in  this  Constitution, 
the  following  property  and  no  other,  shall  be 
exempt  from  taxation.  «  ••  ^'*  (Italics 
supplied.) 

Because  of  the  al>sence  in  the  Constitution 
of  1870  (and  in  the  preceding  Constitution 
of  1851)  of  such  express  provisions  as  those 
in  the  •Constitution  of  1902  above  italicized, 
a  difference  of  opinion  existed  among  the  em- 
inent and  learned  judges  of  this  court,  in 
the  cases  which  arose  prior  to  the  Oonstitu- 
tion  of  1902,  involving  the  question  of  wheth- 
er it  was  in  the  power  of  the  Legislature  to 
exempt,  or  to  authorize  a  municipality  to  ex- 
empt, other  prc^e^ty  from  taxation  than  that 
mentioned  in  the  tax  exemption  clauses  of 
such  former  CJonstitutions ;  and  that  point 
was  left  undedded.  See  Whiting  v.  Town 
of  West  Point,  88  Va.  905,  at  pages  911,  913, 
14  S.  B.  698»  15  L.  R  A.  860,  29  Am.  St  Rep. 
750,  and  cases  dted.  And  we  may  also  leave 
such  point  undedded,  although  it  is  urged 
upon  us  in  argument. 

In  the  view  we  take  of  the  statute  of  1875 
(Ads  1874-75,  p.  284),  relied  on  by  the  rail- 
way and  power  company  as  furnishing  legisr- 
lative  authority  to  the  dty  of  Manchester  to 
make  the.  tax  exemption  in  question,  the  Leg- 
islature in  this  instance  has  not  undertaken 
to  authorize  such  exemption. 

[1, 2]  Statutory  provisions  relied  on  to 
have  the  effect  of  relinquishing  the  taxing 
power  or  of  authorizing  a  municipality  to  do 
so  will  be  strictly  construed  against  the 
claim  of  relinquishment,  even  when  the  legis- 
lative right  to  so  act  in  the  premises  unques- 
tionably exists.  The  intention  of  the  Legis- 
lature to  make  or  to  authorize  the  making 
of  such  a  relinquishment  will  certainly  not 
be  inferred  or  presumed  from  the  language 
of  a  statute  which  is  plainly  capable  of  an- 
other construction. 

As  said  by  Chief  Justice  Marshall,  in  the 
case  of  Bank  v.  Billings,  4  Pet.  514,  at  page 
561  (7  L.  Ed.  939),  in  speaking  of  the  tax- 
ing power: 


««i 


It  would  seem  that  the  reUnqniahment  of 
such  a  power  is  never  to  be  assumed.' 


»r 


As  said  on  the  same  subject  by  Mr.  Justice 
Field,  in  Minot  v.  Phil.,  etc.,  R.  Co.,  18  WalL 
206,  21  L.  Ed.  at  page  894 : 

« •  •  •  Before  any  exemption  •  •  •  can 
be  admitted,  the  intent  of  the  Legislature  to 
confer  the  immnnity  *  «  *  mn«t  be  dear  be- 
yond a  reasonable  doubt." 
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As  said  In  4  BiUon  on  Mun.  Coip.  Qith  Ed.) 
t  1401: 

"As  the  burden  of  taxation  onght  to  fall 
equally  upon  all,  statutes  exempting  persons  or 
property  are  construed  with  strictness,  and  the 
exemption  should  be  denied  to  exist  unless  it  is 
so  clearly  granted  as  to  be  free  from  fair  doubt. 
'  Such  statutes  will  be  construed  more  strongly 
against  those  claiming  the  exemption"— citing 
numerous  authorities. 

The  same  principle  applies  in  the  constnic- 
tion  of  a  statute  relied  on  to  confer  the  power 
of  tax  exemption  upon  a  municipality.  Ac- 
cordingly, it  is  well  settled  that  a  charter  pro- 
vision (which  is,  of  course,  a  statute),  or  oth- 
er statute,  will  not  be  construed  to  ^confer 
ni)on  a  municipality  the  authority  to  make  a 
tax  exemption,  unless  such-  authority  is  ex- 
pressly given.  Whiting  v.  Town  of  West 
Point,  supra  (88  Va.  905,  at  pages  906,  910, 
14  S.  E.  608,  699  [15  L.  R.  A.  860,  29  Am.  St 
Rep.  750]),  and  authorities  cited;'  1  CJooley 
on  Taxation  (3d  Ed.)  p.  344.. 

As  said  by  the  last-cited  authority: 

'Tertaining,  as  it  does,  to  the  Bovereign  pow- 
er to  tax,  the  municipalities  of  a  state  have  not 
the  exempting  power,  except,  as  they  are  express- 
ly authorized  by  the  state"— citing  numerous  au- 
thorities. 

[3]  The  language  in  the  statute  of  1875 
(quoted  in  the  statement  preceding  this  opin- 
ion) on  which  the  railway  and  power  com- 
pany must  rely  to  confer  the  power  in  ques- 
tion merely  confers  the  power  of  sale  of  the 
property  upon  the  common  council  of  the 
dty  "upon  such  terms  as  said  common  coun- 
cil shall  deem  proper."  The  word  "terms" 
may  have  a  broad  meaning,  it  is  true,  and 
might  be  given  the  meaning  contended  for  by 
the  appellee  in  the  case  before  us.  But,  to 
say  the  least,  such  language  is  equally  sus- 
ceptible of  the  construction  that  the  terms 
referred  to  are  merely  the  terms  of  payment 
of  the  purchase  money,  including  the  manner 
of  securing  any  deferred  payments,  eta,  as  it 
is  of  the  construction  that  a  tax  exemption 
was  thereby  intended  to  be  authorized.  Sim- 
ilar language  is  frequently  used  in  deeds, 
wUls,  and  other  writings  creating  powers  of 
sale,  and  the  former  is  the  usual  and  ordina- 
ry meaning  of  the  word  "terms"  when  used 
in  connection  with  provisions  conferring  a 
power  of  sale.  8  Words  and  Phrases  (1st 
B3d.)  p.  6922;  Id.  (2d  Ed.)  pp.  884,  885.  And 
sudi,  as  we  think,  is  the  meaning  with  which 
the  language  we  are  dealing  with  was  Dsed 
in  the  statute  under  consideration. 

The  above  question  must  therefore  be  an* 
swered  in  the  negative. 

We  come  now  to  the  eonalderatioQ  of  an- 
other subject: 

2.  Although  invalid,  the  tax  exemption 
covenant  aforesaid  unquestionably  constitut- 
ed a  very  material  part  of  the  consideration 


to  the  Richmond  &  Danville  Railroad  Com- 
pany to  make  the  purchase  of  the  real  estate 
and  to  pay  the  consideration  therefor  afore- 
said. This  was  perhaps  also  true,  althou^ 
probably  In  a  lesser  degree,  of  the  purchases 
by  its  successors  in  title  down  to  and  Includ- 
ing the  appellant,  the  Virginia  Railway  k 
Power  Company;  but  such  facts  are  not 
shown  In  evidence.  It  is  assumed  by  the 
last-named  company,  without  any  suffldent 
evidence  thereof  in  the  record  as  we  think, 
that  said  tax  exemption  covenant  entered  In- 
to the  consideration  for  its  purchase  of  said 
real  estate  to  an  amount  in  excess  of  the  city 
taxes  which  have  accrued  thereon  for  1909  to 
1918,  Inclusive,  and  which  may  accrue  In  fu- 
ture, and  appellee  contends  that,  if  such  taxes 
are  held  to  be  assessable  and  enforceable, 
there  has  been  a  failure  of  consideration  to 
appellee  to  that  extent,  and  that  (as  is  said  in 
the  brief  fOr  appellee),  "without  going  Into  a 
careful  analysis  of  the  doctrines  of  set-off,  or 
recoupment,  or  counterclaim,  or  the  statutes 
pertaining  thereto,  it  is  plain  that  in  this 
court  of  equity.  If  the  covenant  be  held  to  be 
invalid,  the  defendant  company"  (the  appel- 
lee) "is  entitled  to  receive  due  credit  and 
compensation  for  this  large  investment  which 
has  enured  to  the  benefit  of  the  city,  without 
any  return  to  the  company,"  and  that  hence 
the  appellee  Is  entitled  "to  an  equitable  offset 
against  the  city  for  an  amount  at  least  equal 
to  the  taxes  claimed."  (The  quotations  just 
made,  from  the  brief  of  counsel  for  appellee, 
are  not  in  the  order  in  which  the  language 
quoted  is  used,  but  are  believed  to  fairly 
convey  the  meaning  Intended.) 

Neither  the  Issues  made  by  the  pleadings 
nor  the  evidence  in  the  cause  are,  or  Is,  suf- 
ficient to  enable  us  to  enter  upon  the  decision 
of  the  questions  which  are  here  presented, 
even  if  the  court  below  had  Jurisdiction  of 
the  subject  in  this  cause — ^as  to  which  we  ex- 
press no  opinion.  At  any  rate,  such  ques- 
tions were  not  in  issue  In  the  court  below  eo 
far  as  appears  in  the  record,  and  they  were 
not  passed  upon  by  such  court  so  ftir  as  ap- 
pears from  the  decree  under  review  and  the 
memorandom  opinion  made  a  part  of  the 
decree,  nor  have  they  been  argued  before  us, 
except  the  narrow  question  of  whether  the 
principle  of  the  case  of  Phillips  v.  Cltj  of 
Portsmouth,  115  Va.  180,  78  S.  E.  661,  and 
kindred  cases  referred  to  below,  Is  applicable 
to  the  said  claim  of  an  equitable  set-olT ;  so 
that  we  wish  to  be  understood  as  ezpressAng 
no  opinion  on  sncdi  questions,  except  upon 
the  narrow  question  last  referred  to,  The 
last-mentioned  question  having  been  folly 
argued  before  us,  we  feel  that  we  should  pass 
upon  it,  and  will,  accordingly,  now  do  so. 

The  question  last  mentioned  may  be  stated 
as  follows: 

[4]  8.  Is  the  appellee,  the  Virginia  Rail- 
way &  Power  Company,  under  the  doctrine  of 
the  cases  last  above  referred  to,  entitled  to 


Va.) 


CITY  OF  RICHMOND  v.  VIRGINIA  RT.  <fr  POWER  CO. 


695 


the  set-off  claimed  by  it  as  aforesaid  against 
the  annnal  dty  taxes  which  have  been  assess- 
ed against  said  real  estate  and  appurtenant 
water  rights  owned  by  it,  as  aforesaid,  and 
which  may  in  all  future  time  ("forever,"  per 
said  tax  exemption  covenant)  be  so  assessed, 
whether  "direct  or  Indirect,  general  or  spe- 
cial* *  *  • "  not  only  on  the  land  and 
other  property  conveyed  by  the  1881  deed 
aforesaid,  and  "also  (on)  all  buUdlngs  and 
improvements  and  other  property  thereon," 
but  likewise  on  all  such  prox)erty  and  on  all 
"other  property  which"  (since  1881  may  have 
been  added  and  which)  "may  hereafter  be 
added  thereto,  including  capital  added  there- 
to or  used  or  employed  thereon"? 

The  cases  relied  on  by  the  Virginia  Rail- 
way &  Power  Company  to  support  an  af- 
firmative decision  of  the  question  just  stated, 
or  which  are  dted  in  the  brief  for  such  com- 
pany on  the  point  urged,  viz.  that  tax  ex« 
emptions  are  valid  which  are  supported  by 
a  valuable  consideration,  are  the  following: 
City  of  New  Orleans  v.  New  Orleans  Water- 
works Co.  (1884)  36  La.  Ann.  432;  Ck)nery  v. 
New  Orleans  Waterworks  Co.,  41  La.  Ann. 
910,  7  South  8;  s.  c.  142  U.  S.  79,  12  Sui>. 
Ct.  i42,  35  L.  Ed.  943;  CJity  of  Frankfort  v 
Capital,  etc.,  Co.  (Ky.  1895)  29  S.  W..855; 
Bartholomew  v.  CTlty  of  Austin,  Texas,  (1898) 
85  Fed.  359,  29  C.  C.  A.  568 ;  Montclair  Water 
Co.  V.  Town  of  Montclair  (1911)  81  N.  J.  Law, 
573,  79  Atl.  258 ;  Grant  v.  City  of  Davenport 
(1873>36  Iowa,  396;  Maine  Water  Co.  v.  City 
of  Waterville  (1900)  93  Me.  586,  45  Atl.  830, 
49  L.  R.  A.  294;  PhiUips  v.  City  of  Ports- 
mouth (1913)  115  Va.  180,  78  S.  B.  651. 

The  whole  extent  to  which  the  holdings  of 
those  cases  go,  on  the  question  under  con- 
sideration, is  this:  That  where  a  continu- 
ing service' is  to  be  rendered  to  a  municipality 
for  which  it  has  the  power  to  contract,  and 
it  does  make  a  contract  for  such  service 
which  is  reasonable  and  valid  in  other  re^ 
spects,  and  therein,  either  expressly  or  sub- 
stantially, agrees  to  pay  each  year  for  such 
service  the  amount  of  the  dty  taxes  oa  cer- 
tain property,  and  the  amount  so  agreed  up- 
on appears  to  be  only  a  fair  return,  or  but 
a  reasonably  adequate  consideration  for  the 
service  rendered,  the  courts  will  hold  such 
an  agreement  not  to  be,  in  truth,  a  tax  ex- 
emption, but  an  agreement  to  make  compen- 
ffiition  for  such  service^  and  that  hence  such 
an  agreement  is  enforceable,  either  by  ac- 
tion to  recover  for  the  service  r^idered  at 
the  contract  price  therefor,  which  is  the  an- 
nual tax,  or  by  setoff  of  the  value  of  such 
service  against  the  annual  tax  as  it  accrues, 
so  long  as  such  service  continues  under  such 
contract 

In  those  cases  the  failure  of  consideration, 
caused  by  a  holding  of  the  tax  exemption 
to  be  invalid,  was  a  failure  of  consideration 
for  service  actually  rendered  or  to  be  render- 
ed to  the  municipality.  In  the  cause  before 
us,  it  does  not  appear  that  the  app^ee  has 


r  ever  rendered  or  is  obligated  to  render  to  the 
appellant,  the  dty  of  Ridimond,  any  service 
whatsoever.  The  only  service  which  its  pred* 
ecessors  in  title  rendered  to  the  dty  of  Man- 
chester under  the  1881  tax  exemption  cove- 
nant aforesaid  was  the  water  supply  from 
the  Manchester  Canal  mentioned  in  the  state- 
;ment  preceding  this  opinion.  That  ceased 
certainly  following  the  annexation  aforesaid 
which  occurred  in  1910.  It  does  not  appear 
in  evidence  whether  sudi  water  supply  was 
furnished  in  1909  by  ^appellee.  If  so,  that 
fact  might,  upon  proper  pleading,  if  the 
court  has  jurisdiction  of  the  matter  in  sudi 
a  suit  as  this,  furnish  a  basis  for  future  de- 
cree in  the  cause  In  the  court  below  for  the 
relief  of  the  appellee  from  the  dty  taxes  for 
that  year,  but  no  farther. 

No  authority  has  been  dted  before  us  ex- 
tending the  doctrine  of  the  cases -next  above 
discussed  to  the  point  of  holding  that  a  mu- 
nidpality  may,  for  any  other  valuable  consid- 
eration than  services  to  it  such  as  afbresaid, 
contract  away  its  taxing  power,  and  that 
such  contract  will  be  held  not  to  be  a  tax 
exemption.  And,  on  prindple,  it  will  be  at 
once  percdved  that  such  a  broad  power  of 
contract  would  annul  all  constitutional  pro- 
visions against  exemption  of  property  from 
taxation.  It  is  not  a  question  of  the  presence 
or  abs^oe  of  a  valuable  consideration  to 
support  tax  exemptions  against  which  such 
constitutional  provisions  are  directed.  There 
has  sddom.  If  ever,  arisen  a  case  of  tax  ex- 
emption where  such  a  consideration  was  not 
supposed  by  the  taxing  authority  to  exist  at 
the  time,  and  a  supposedly  sufficient  consid- 
eration. But  the  evil  of  allowing  such  a 
power  to  exist,  even  in  the  Legislature,  is 
so  manifest  that  the  rules  of  construction  ap- 
plicable to  every  alleged  tax  rdinquishment, 
above  adverted  to,  and  the  constitutional  in- 
hibitions which  are  now  in  force  in  Virginia 
against  the  exercise  of  sudi  a  power,  have 
been  adopted,  and  have  thdr  foundation 
deep-seated  in  prindples  which  are  immut- 
able under  our  form  of  government. 

The  foregoing  has  proceeded  upon  the  idea 
that  the  tax  exemption  in  fact  sought  in  the 
case  before  us  was  but  an  exemption  for  a 
reasonable  time  upon  property  reasonably  cer- 
tain as  to  its  identity  and  value.  Such,  how- 
ever, is  not  the  case  before  us.  The  exempti<Mi 
sou^t  is  "forever";  it  extends,  not  only  to 
certain  property  whldi  existed  in  1881,  but 
to  all  whidi  m^  have  been  placed  thereon 
since,  and,  also,  to  all  "other  property  which 
may  hereafter  be  added  thereto,  induding 
capital  added  thereto  or  used  or  employed 
thereon."  This  would  apply  to  the  leasdiolds 
heretofore  created  or  whldi  may  hereafter  be 
created  touching  the  real  estate  and  water 
rights  aforesaid,  as  well  as  to  the  remainder 
of  the  property,  and  doubtiess  to  others  be- 
sides the  appellee  who  may  now  hold  porticms 
of  the  original  property,  and,  if  the  construc- 
tion of  said  covenant  for  tax  exemption  coo- 
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tended  for  by  appellee  were  upheld,  there 
would  be  eBtablished  within  the  dty  upon 
the  29  acres  of  real  estate  involved  in  this 
cause  an  imperium  in  imperio  indeed,  which 
we  cannot  hold  to  have  beea  within  the  pow- 
er of  the  city  of  Manchester  to  create  under 
the  authority  of  the  act  of  Assembly  under 
which  it  made  the  covenant  aforesaid ;  aside 
from  any  consideration  of  the  power  of  the 
Legislature  under  the  Constitution  of  1870 
to  have  granted  such  authority. 

For  the  foregoing  reasons,  we  are  con- 
strained to  reverse  the  decree  under  review 
and  to  remand  the  cause  for  such  further 
proceedings  therein  as  may  be  proper,  not 
in  conflict  with  the  views  expressed  in  this 
opinion. 

Reversed. 

(149  Oa.  1) 

GEORGIA  RT.  &  POWER  CO.  v.  RAILROAD 

COMMISSION  OF  GEORGIA  et  aL 

(No.  1174.) 

(Supreme  Court  of  Georgia.    March  15,  1019.) 

(SyUahus  hy  the  Court.) 

1.  Cabbibbs  ^=»12(9)  —  Stbebt  Railboad 
Fabbs— Regui^tion—Contbacts. 

Under  the  proviso  contained  in  the  fifth 
section  of  the  act  approved  August  23,  1907, 
now  embodied  hi  Civil  Code  1910,  f  2662,  the 
Railroad  Commission  of  tins  state  was  without 
authority  to  exercise  the  powers  conferred  and 
extended  by  that  act,  so  as  to  determine  or  fix 
fares  upon  lines  of  street  railroads  within  the 
limits  of  any  town  or  dty  between  which  and 
the  street  railroad  company  operating  such  lines 
there  was  a  valid,  subsisting  contract  at  the 
time  of  the  passage  of  the  act. 

(a)  There  was  such  a  contract  between  the 
ci^  of  (>>llege  Park  and  the  Georgia  Railway 
&  Power  (Company,  and  between' that  company 
and  the  city  of  Decatur  as  to  one  line  running 
from  Decatur  to  Atlanta. 

(b)  But  as  between  the  cities  of  Atlanta  and 
East  Point  and  the  Georgia  Railway  &  Power 
CJompany  there  was  no  such  contract. 

(c)  But  there  was  a  contract  covering  the  sub- 
ject of  transfers,  which  provided  that  upon  the 
payment  of  one  full  fare  a  transfer  should  be 
given ;  and  the  Railroad  Commission  was  with- 
out jurisdiction  to  deal  with  the  matter  of  trans^ 
fers. 

2.  Cabbibbs  «=»12(1)  —  Municipal  Cobpoba- 
TioNS  «=»57  —  Delegated  Powebs  — Con* 
STBUonoN— Stbeet  Railboad  Fabbs. 

"A  grant  of  power  to  a  municipal  corpora- 
tion  must  be  strictly  construed;  and  such  a  cor- 
poration can  exercise  no  powers  except  those 
which  are  expressly  given,  or  are  necessarily 
implied  from  express  grants  of  other  powers." 
Applying  this  principle  to  the  facts  contained  in 
this  record,  the  dty  of  Atlanta  was  without 
authority  to  pass  an  ordinance  fixing  the  rates 
of  fare  upon  the  lines  of  the  street  railroad 
company  which  it  had  constructed  within  the 
limits  of  the  municipality,  and  any  attempt  by 
the  municipality  to  pass  such  ordinances  was 
nugatory. 


8.  CaBBIEBS      ^=»12(1)  —  STBEET      RAlT.ltOAP 
FaBES— REOnLATION--JT7BI8DICTION. 

In  the  absence  of  a  valid,  subsisting  contract 
and  ordinance  upon  the  subject  of  tares,  it  was 
the  duty  of  the  Railroad  (Commission,  upon  ap- 
plication by  the  Georgia  Railway  &  Power  Com- 
pany, a  street  railroad  company,  to  fix  and 
determine  the  rates  of  fare  upon  the  lines  of  the 
street  railroad  in  the  dty,  in  accordance  with 
the  law  defining  the  powers  and  duties  of  tho 
commission. 

(AddiHonal  ByUdbiu  hy  Editorial  Staff-} 

4.  Cabbibbs  ^=s>12(l)— Policb  Powbb— Raii#- 

BOAD  FABSa— ReOULATION. 

The  regulation  of  passenger  tariffs,  and 
the  fixing  of  fares  on  street  and  steam  railways* 
is  a  matter  falling  within  the  police  power. 

5.  Municipal  Ck>BPOBATioNs  ^==>503— Poucs 

POWEB. 

Under  Ck>nst  art  4,  t  2,  par.  2  ((}!▼.  Oode 
1910,  f  6464),  ndther  the  Legislature  nor  any 
municipality  can,  by  ordinance  or  contract, 
abridge  the  exerdse  of  the  state's  police  power, 
but  a  munidpality  may  make  a  contract  on  such 
subject,  where  state  has  not  exerdsed  its  police 
power  with  reference  thereto. 

G.  Stbeet    Railboads    ^=»24(3)— Gbant    ov 
Pbivileqb  —  Conditions  —  OoNSTirunaw- 
AL  Pbovisions. 
Under  Const,  art  3,  t  7,  par.  20  (CSv.  Code 
1910,  t  6448),  forbidding  General  Assembly  to 
authorize  construction  of  street  passenger  rail- 
way within  dty  or  town  without  consent  of  cor- 
porate authorities,  such  authorities  may  impose 
conditions  upon  whidi  a  street  railway  may  con- 
struct its  track  in  streets,  and  contract  with 
corporation  as  to  conditions  on  whidi  it  may 
construct  railway  within  munidpal  limits. 

7.  Cabbibbs  ^3>12(9)  —  Stbebt  Railways  ^ 

CONTBAOT. 

Where  the  state  has  not  exerdsed,  and  is  not 
seeking  to  exerdse,  its  police  power  as  to  street 
railway  fares,  a  munidpality  and  a  street  rail- 
road may  enter  into  valid  contracts  on  such  sub- 
ject 

Fish,  0.  J^  dissenting,  and  Hill,  J.,  dissenting 
in  part. 

Error  from  Superior  Court,  E*ulton  Oonn- 
ty ;  Geo.  L.  Bell,  Judge. 

Mandamus  by  the  (3eorgia  Railway  &  Pow- 
er Company  against  the  Railroad  Ck»mmi»- 
sion  of  Georgia  and  others  for  an  increase  in 
street  railroad  fares.  Judgment  for  defend- 
ants, and  petitioner  brings  error.  Revised 
in  part,  and  affirmed  in  part. 

King  &  Spalding,  C.  T.,  L.  a,  &  J.  Lu  Hop- 
kins, Brewster,  Howell  &  Heyman,  Colquitt 
&  Conyers,  and  Rosser,  Slaton,  Phillips  & 
Hopkins,  all  of  Atlanta,  for  plaintiff  in  error., 

James  K.  Hines,  J.  L.  Mayson,  R.  R«  Ar- 
nold, S.  D.  Hewlett,  B.  B.  Pomeroy,  01  E. 
CotteriU,  A.  O.  Broom,  and  G.  K.  Watkins^ 
all  of  Atlanta,  for  defendants  in  error. 


For  other  oasM  mo  tamo  topio  and  KfiT-NXJMBBR  in  aU  Koy-Nomberod  Digestt  sad  ladem 
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BECK,  P.  J.  The  plaintiff  in  error,  bere- 
i^fter  called  the  railway  company,  filed  a  pe- 
tition to  the  Railroad  Commission  of  Geor- 
gllsL,  for  an  increase  in  street  railway  fftres. 
In  the  application  it  was  claimed  that  an 
Increase  of  rates  for  street  car  and  suburban 
fftres  was  absolutely  essential  in  order  for 
^e  applicant,  in  view  of  the  unusual  war 
conditions  which  had  prevailed  for  more  than 
a  year,  to  effectively  discharge  obligations 
of  the  company  to  the  public.  The  facts 
upon  which  this  claim  of  the  necessity  for 
a  raise  in  the  rates  of  street  car  fares  was 
based  were  fully  and  elaborately  set  forth  in 
the  petition  to  the  commission.  Upon  hear- 
ing the  application  the  commission  held  that, 
by  reason  of  certain  contracts  between  the 
railway  company  and  the  cities  of  Atlanta, 
Decatur,  East  Point,  and  College  Park,  it 
had  no  Jurisdiction  to  grant  increased  fares, 
and  reached  the  conclusion  that,  having  found 
the  contracts  referred  to  to  be  physically 
existent,  their  validity  was  not  a  question 
for  the  commission,  but  for  the  courts,  to 
decide ;  that  when  dealing  with  the  rates  of 
a  street  railroad  under  the  terms  of  the  act 
of  1907,  embraced  in  Civil  Code,  §  2662,  they 
were  brought  face  to  fftce  with  a  contract  or 
an  ordinance  in  existehce  at  the  time  of  the 
passage  of  that  act,  and  still  subsisting,  that 
the  commission  could  go  no  further  in  dealing 
with  the  rates  imtil  the  obstacle  should  be 
removed  by  legal  procedure  before  a  court 
of  competent  Jurisdiction,  or  until  the  Gener- 
al Assembly  should  further  act.  The  commis- 
sion, having  concluded  that  there  were  con- 
tracts in  existence  which  were  an  obstacle 
to  their  further  proceeding,  stated  as  their 
opinion  that  the  applicant  was  entitled  to  an 
increase  in  street  car  fares,  and  that  a  six- 
cent  fare  would  be  reasonable  and  Just  "so 
long  as  existing  abnormal  war  conditions 
prevailed,"  and  recommended  to  the  munici- 
pal authorities  of  Atlanta,  Decatur,  and  Col- 
lege Park  the  Justice  of  granting  the  increase 
'•by  amendment  to  existing  contracts  or  or- 
dinances." The  railway  company  then 
brought  to  the  superior  court  of  Fulton  coun- 
ty its  petition  against  the  commission,  and 
prayed  that  the  writ  of  mandamus  issue, 
requiring  the  commission  to  take  Jurisdic- 
tion in  the  matter  of  fixing  the  rates,  it  be- 
ing insisted  that  the  commission  had  erred  in 
declining  to  take  Jurisdiction  in  the  matter, 
for  the  reason  that  there  were  no  contracts, 
valid  or  otherwise,  between  the  city  of  Atlanta 
and  petitioner  fixing  the  street  railroad  fares, 
or  that  there  was  in  existence  in  1907  an  or- 
dinance, valid  or  otherwise,  passed  by  the 
city  of  Atlanta  fixing  street  railroad  fares, 
and  that  if  there  existed  at  said  time  any 
such  contracts  or  ordinances  the  same  were 
invalid  because  the  dty  of  Atlanta  lacked 
the  charter  power  to  make  such  contracts  or 
ordinances,  and  because,  if  the  city  of  Atlan- 
ta had  charter  power  to  make  such  contracts 


and  ordinances  they  would  be  void  because 
violative  of  article  4,  {  2,  par.  1,  of  the  Con- 
stitution of  the  state  of  Georgia,  conferring 
upon  the  General  Assembly  alone  the  power 
of  regulating  passenger  tariffs,  preventing 
unjust  discrimination,  and  fixing  reasonable 
and  Just  rates.  Applicant  also  insisted  that 
the  alleged  contracts  between  applicant  and 
the  towns  of  Edgewood,  Bast  Point,  Decatur, 
and  College  Park  were  invalid  because  these 
towns  were  without  charter  power  to  make 
such  contracts,  and  that  if  they  had  sudi 
power  the  contracts  would  be  void  because 
in  violation  of  that  section  of  the  Constitu- 
tion referred  to.  The  further  contention  was 
made  that,  even  if  there  were  valid  contracts 
between  the  petitioner  and  one  or  more  of 
the  municipalities  referred  to,  the  existence 
of  such  valid  contract  would  not  prevent  the 
commission  from  exercising  its  Jurisdiction 
to  fix  street  railroad  fares  in  cases  other 
than  those  covered  by  such  valid  contracts, 
and  that  if  there  were  with  the  cities,  whose 
streets  were  occupied  by  petitioner,  valid 
existing  contracts,  the  act  of  the  commission 
in  fixing  and  approving  Just  and  reasonable 
rates  would  not  be  an  impairment  of  sudi 
contracts  under  the  Constitution  of  this 
state. 

[1]  1.  We  will  first  consider  the  question 
as  to  whether.  If  there  were  contracts  in  ex- 
istence on  the  23d  day  of  August,  1907,  be- 
tween the  municipalities  named,  or  any  of 
them,  by  the  terms  of  which  the  street  rail- 
road fares  were  fixed  as  to  that  municipality, 
such  a  contract  would  prevent  the  fixing  of 
the  street  railroad  fares  by  the  commission. 
The  act  to  revise  and  enlarge  the  powers  and 
duties  of  the  Railroad  Commission  of  Geor- 
gia, etc.,  approved  August  28,  1907,  contains 
the  statutory  provision  now  embraced  in  sec- 
tion 2662  of  the  Civil  Code,  and  so  far  as  re- 
lates to  the  questions  under  consideration  in 
this  case  reads  as  follows: 

**The  powers  and  duties  hereinbefore  confer- 
red by  law  upon  the  Railroad  Commission  are 
hereby  extended  and  enlarged,  so  that  its  author- 
ity and  control  shall  extend  to  street  railroads 
and  street  railroad  corporations,  companies,  or 
persons  owning,  leasing,  or  operating  street  rail- 
roads in  this  state:  Provided,  however,  that 
nothing  herein  shall  be  construed  to  impair  any 
valid,  subsisting  contract  now  in  existence  be- 
tween any  municipality  and  any  such  company; 
and  provided  that  this  section  shall  not  operate 
as  a  repeal  of  any  existing  municipal  ordinance." 

Until  the  passage  of  the  act  of  1907  the 
commission  was  without  authority  to  deal 
with  the  subject  of  fixing  fares  for  street 
railways.  Until  the  enactment  of  that  stat- 
ute they  did  not  exercise,  as  to  street  railway 
companies,  the  power  to  make  the  rates  of 
charges  for  transportation  of  passengers  on 
>the  lines  of  street  railways  operated  by 
street  railway  companies,  like  that  of  the 
applicant  in  this  case.    But  the  act  of  1907, 
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as  indicated  by  its  caption,  extended  and  en- 
larged the  powers  and  duties  of  the  commis- 
sion, and  embraced  in  these  enlarged  and 
extended  powers  and  dntles  there  was,  among 
other  things,  the  authority  to  fix  fores  upon 
street  railroads,  and  to  otherwise  exercise 
control  over  street  railroad  corporations  or 
companies  operating  street  railways,  but  in 
section  5  the  section  of  the  act  of  1907  ex- 
tending the  powers  of  the  commission  so  as 
to  embrace  anthority  to  fix  ftires  npon  street 
railroads,  the  Legislature  enacted  as  a  part 
of  that  section  the  proviso  "that  nothing 
herein  [in  the  statute  extending  the  powers 
and  duties  of  the  commission]  shall  be  con- 
strued to  impair  any  valid,  subsisting  con- 
tract now  in  existence  between  any  munici- 
pality and  any  such  company  [street  rail- 
road comx>any]." 

In  our  opinion  the  effect  of  the  proviso  is 
to  leave  the  commission  where  it  was  before 
the  enactment  of  the  statute  as  to  its  power 
and  authority  to  determine  and  fix  fares 
upon  street  railroads  in  any  municipality 
which  had  a  valid  subsisting  contract  cover- 
ing that  subject  with  the  street  railroad  com- 
pany. 

[4,  5]  Counsel  for  the  railway  company  con- 
tend in  their  arguments  that  it  was  not  com- 
petent for  the  municipality  to  enter  into  a 
contract  with  the  street  railroad  company 
upon  this  subject;  that  the  fixing  of  fares 
upon  street  railroads  and  other  railroads  is 
a  matter  that  falls  within  the  police  power 
of -the  state,  and  that  under  the  provisions 
of  the  Constitution  of  the  state,  especially 
that  part  of  the  Constitution  which  declares 
that  the  exercise  of  the  police  power  of  the 
state  shall  never  be  abridged  (Civil  Code,  { 
0464)  the  municipality  and  the  railway  com- 
pany could  not  make  a  binding  contract  upon 
this  subject  We  cannot  agree  with  this  con- 
tention in  full.  We  readily  assent  to  the 
proposition  that  the  regulation  of  passenger 
tariffs,  the  fixing  of  fares  upon  street  rail- 
ways, as  well  as  upon  steam  railways,  is  a 
matter  falling  within  the  police  power,  and 
that  neither  the  Legislature  of  the  state  nor 
the  legislative  body  of  any  municipality  can, 
by  ordinances  or  contracts,  abridge  the  exer- 
cise of  the  police  power  of  the  state,  but  we 
do  not  think  that  in  all  cases  and  In  reference 
to  every  subject  which  might  fall  within  the 
police  power  of  the  state  it  is  incompetent  for 
a  municipality  or  other  corporation  to  make 
a  contract  in  reference  to  such  subject-mat^ 
ter,  where  the  state  has  not  seen  fit  to  exer- 
cise the  police  power  in  reference  thereto. 

[<]  Under  the  Constitution  o«  this  state 
(article  8,  |  7,  par.  20 ;  Civil  Code,  {  6448)  the 
iieneral  Assembly  cannot  authorize  the  in- 
struction of  any  street  passenger  railway 
within  the  limits  of  an  incorporated  town 
or  dty  without  the  consent  of  the  corporate 
authorities.  Under  such  provisions  the  city 
authorities  may  withhold  their  consent  for 


the  construction  of  a  street  railroad  upon 
any  of  the  streets  of  the  municipality.  It 
would  seem  that  if  they  can  do  this  they 
might  impose  conditions  upon  whi(±  a  rail- 
road company  might  construct  its  tracks 
in  the  streets  and  enter  into  a  contract  with 
the  corporation  as  to  the  conditions  upon 
which  it  should  be  permitted  to  construct  a 
railway  within  the  limits  of  a  municipality. 
In  the  case  of  Atlanta,  etc,  Co.  v.  Transit  Co., 
113  6a.  481,  39  S.  E.  12,  it  was  said : 

"Our  Oonstitation,  in  paragraph  20,  |  7,  art 
8,  declares  that  the  General  Assembly  shall  not 
authorise  the  constniction  of  any  street  passen- 
ger railway  within  the  limits  of  any  incorporat- 
ed town  or  city  without  the  consent  of  the  cor- 
porate authorities.  But  when  a  corporation  to 
duly  construct  such  a  railway  has  been  created, 
•  •  •  it  is  within  the  power  of  the  corporate 
authorities  of  the  city,  in  whose  streets  it  is 
proposed  to  be  constructed,  to  refuse  it  admis- 
sion altogether,  as  well  as  to  confine  it  to  certain 
streets  and  routes,  and  to  impose,  as  a  condition 
precedent  to  such  construction,  such  reasonable 
terms  as  the  corporate  authorities,  looking  to 
the  interests  of  the  citisens,  may  deem  best" 

Where  application  is  made  to  the  municipal 
authorities  by  a  street  railroad  company  for 
the  consent  of  the  authorities  to  the  con- 
struction of  a  railway  in  its  streets  it  does 
not  seem  to  be  sound  to  say  that  the  dty 
authorities  could  only  say  "yes"  or  "no"  to 
such  a  petition;  that  the  dty  is  compelled 
to  refuse  admission  altogether  or  to  admit  it 
without  any  conditions  whatever.  In  the 
case  of  St.  Louis,  etc.,  Co.  v.  City  of  Kirk- 
wood,  169  Mo.  239,  60  S.  W.  110,  63  I/.  R.  A 
300,  the  Supreme  Court  of  Missouri  says: 

"It  would  be  difficult  to  conceive  of  a  more 
positive  and  unequivocal  veto  than  that  confer- 
red upon  the  dties,  towns,  and  villages  of  this 
state  by  section  20  of  artide  12  of  the  Constitu- 
tion and  section  2648,  Bev.  St.  1888,  to  prevent 
the  construction  and  operation  of  railroads  upon 
their  streets  and  highways,  without  thdr  con- 
sent. When  such  power  is  given  to  dties  and 
towns  it  is  not  limited  to  a  mere  'Yes'  or  'No.' 
but  they  may  impose  such  conditions  upon  their 
consent  as  they  see  fit.  *  *  *  Judge  Elliott, 
in  his  work  on  Railroads  (volume  3,  section 
1081),  says:  'When  a  munidpal  corporation  has 
the  power  to  grant  or  refuse  a  railroad  company 
the  right  to  use  its  streets  as  it  sees  fit,  or  when 
its  consent  is  required  before  any  company  can 
so  use  them,  it  has,  as  we  think,  the  authority 
to  prescribe  the  terms  and  conditions  upon 
which  the  company  shall  have  the  right  to  con- 
struct and  operate  a  railroad  in  its  streets.' 


»» 


In  the  case  of  People  v.  North  Tonawands, 
70  JMlsc.  Rep.  91,  126  N.  Y.  Supp.  186,  the 
Supreme  Court  of  New  York  says : 

''A  dty  may  refuse  to  assent  to  the  construc- 
tion of  a  railroad  in  its  streets  and  may,  tiiere- 
fore,  impose  any  conditions  it  thinks  proper  as 
conditions  precedent  to  the  giving  of  its  assent; 
and  if  the  city  attaches  conditions  which  tfas 
company  deems  unreasonable,  the  only  ttmtdj 
of  the  latter  is  to  refuse  to  accept  tiie  assent" 
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See,  also,  People  y.  Barnard,  110  N.  T.  548, 
18  N.  B.  354;  Qulnby  v.  Public  Service  Com- 
mission, 223  N.  Y.  244, 119  N.  B.  433.  In  Kala- 
mazoo V.  Circuit  Judge,  200  Mich.  146,  166 
N.  W.  998,  it  Is  said  that  a  constitutional  pro- 
Tision,  giving  dtles  reasonable  control  of 
their  streets,  authorizes  them  to  impose  rea- 
sonable rates  upon  a  public  utility  as  a  condi- 
tion to  the  occupancy  of  the  streets,  the  rea- 
sonableness of  the  rate  being  reviewable  by 
the  courts.  In  the  case  of  Detroit  v.  Detroit 
Citizens'  RallvTay,  184  U.  8.  368,  22  Sup.  Ct 
410,  46  L.  Ed.  592,  it  is  said : 

'The  rate  of  fare  is  among  the  most  material 
and  important  of  the  terms  and  conditions  which 
might  be  imposed  by  the  dty  in  exchange  for 
its  consent  to  the  laying  of  railroad  tracks  and 
the  mnning  of  cars  thereon  through  its  streets. 
It  would  be  a  subject  for  grave  consideration 
and  conference  between  the  parties,  and,  when 
determined  by  mutual  agreement,  the  rate  would 
naturally  foe  regarded  fixed  until  another  rate 
was  adopted  by  a  like  agreement.'' 

See,  also,  City  of  Barre  v.  Bane  &  M.  Trac- 
tion &  Power  Co.,  88  V t  304,  92  Atl.  237.  and 
State  V.  Public,  etc.,  Commisaioii  (Mo.)  204 
S.  W.  497. 

[7]  We  do  not  base  our  opinion  that  a 
street  railroad  company  and  a  municipality 
may,  imder  certain  circumstances,  contract 
with,  reference  to  rates  of  fare  entirely  upon 
that  part  of  the  Constitution  which  provides 
that  the  Legislature  shall  not  authorize  a 
street  railroad  company  to  construct  its  rail- 
ways in  the  limits  of  a  municipality  with- 
out the  consent  of  the  municipal  authorities. 
We  think  that  where  the  state  has  not  exer- 
cised its  i>olice  power,  and  is  not  seeking  to 
exercise  its  police  i)ower,  over  the  subject 
of  fkres  upon  street  railroads,  the  municipal- 
ity and  the  street  railway  might  enter  Into 
contracts  upon  this  subject  that  will  be  valid ; 
but  the  right  of  the  municipality  to  refuse 
absolutely  its  consent  to  the  construction  of 
a  street  railway  within  its  limits,  and  the 
constitutional  and  statutory  provisions  in  re- 
gard thereto,  strengthen  us  in  the  view  that 
it  is  competent  for  the  municipality  and  the 
street  railroad  company  to  enter  into  cour 
tracts  upon  this  subject 

Having  reached  this  conclusion,  in  the 
further  consideration  of  the  issues  involved 
in  this  case  we  must  inquire  whether  there 
was  a  contract  between  the  dty  of  Atlanta 
and  other  municipalities  named  and  the 
railway  company  upon  the  subject  of  fares. 

We  take  up  first  the  question  as  to  whether 
or  not  the  city  of  Atlanta  had  a  contract  on 
August  23,  1907,  and  prior  thereto  with  the 
railway  company  upon  the  subject  of  fares. 
Whether  it  had  such  a  contract  is  to  be 
gathered  from  the  facta,  which  we  state  brief- 
ly as  follows:  The  Atlanta  Street  Railroad 
was  Atlanta's  original  and  principal  railway. 
It  included  the  lines  upon  several  of  the  prin- 
cipal streets  of  the  dty.    On  January  %  1809, 


the  dty  granted  consent  to  this  street  railr 
road  company  to  occupy  the  streets  of  said 
dty,  by  an  ordinance,  one  of  the  conditions 
of  which  was  as  follows : 

"Fourth.  The  charges  for  passage  on  said 
road  shall  not  exceed  20  cents  for  any  through 
line,  and  not  exceeding  10  cents  for  half  lines 
or  short  distances." 

On  December  18,  1882,  the  dty  of  Atlanta 
granted  its  consent  to  the  Metropolitan 
Street  Railway  Company  to  occupy  certain 
streets  upon  condition  that — 

* 

"Franchises  granted  subject  to  the  conditions 
and  limitations  of  ordinances  heretofore  passed 
in  reference  to  the  Atlanta  and  Gate  CHty  Street 
Railroad  Companies." 

On  July  4,  1877,  a  like  grant  on  the  same 
terms  was  made  to  Atlanta  &  Edgewood 
Street  Railway  Company.  On  December  7, 
1891,  a  grant  was  made  to  Atlanta  Consoli- 
dated Street  Railway  Company  to  occupy 
certain  streets  in  the  following  langruage : 

"The  rights  and  franchises  consented  to  and 
granted  to  said  several  street  railroad  companies 
(induding  Atlanta  Street  Railroad  Company) 
•  •  •  are  hereby  reconsented  and  regranted 
to  said  Atlanta  Consolidated  Street  Railroad 
Company  on  the  terms  spedfied  in  said  grants 
both  as  to  privileges  and  obligations." 

Subsequently,  August  23,  1899,  the  dty  of 
Atlanta  granted  a  consent  to  the  Atlanta 
Rapid  Transit  Company  to  occupy  with  its 
lines  certain  named  streets.  Among  the 
terms  of  this  consent  was  the  following : 

"This  grant  is  made  on  the  further  condition 
that  the  charge  for  fare  for  a  single  passenger 
from  any  point  on  the  lines  of  said  company  to 
any  other  point  on  the  lines  of  said  company 
within  the  city  limits  of  Atlanta  as  now  or 
hereafter  defined  shall  not  exceed  five  cents,  ex- 
cept on  cars  that  may  be  run  after  midnight 
and  before  five  o'dock,  a.  m.,  for  which  fares 
for  single  passengers  as  aforesaid  shall  not  ex- 
ceed ten  cents." 

Prior  to  February  8,  1902,  the  name  of 
Atlanta  Consolidated  Street  Railroad  Com- 
pany had  been  dumged  to  that  of  Atlanta 
Railway  &  Power  Company,  and  there  was 
in  existence  at  said  time  in  Atlanta  only  two 
street  railway  companies,  the  Atlanta  Rail- 
way &  Power  Company  and  Atlanta 
Rapid  Transit  Company.  These  two  rail- 
road companies,  together  with  the  Georgia 
Electric  Light  Company  and  the  Atlanta 
Steam  Company,  desired  to  consolidate,  and 
the  consent  of  the  dty  was  sought  to  permit 
and  authorize  sudi  consolidation.  This  con- 
sent of  the  dty  was  obtained,  and  was  em- 
bodied in  what  is  known  as  the  "consolidation 
ordinance"  of  February  8,  1902.  In  this  or- 
dinance in  which  the  consent  was  granted, 
it  was  provided : 

"The  said  consolidated  company  shall,  for  th^ 
purpose  of  giving  one  conthinous  ride  inside  the 
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city  of  Atlanta  from  a  point  on  one  of  its 
lines  to  a  point  on  another  of  its  lines  grant  one 
transfer  ticket  on  the  payment  of  one  full  fare." 

We  haye  gone  carefully  through  these  or^ 
dlnances  conferring  certain  rights  and  fran- 
chises upon  the  street  railroad  companies 
mentioned,  have  considered  the  terms  of  what 
might  be  called  the  consent  contract  in  the 
consolidating  ordinance,  and  we  cannot  find 
that  there  were  the  elements  of  a  contract  ex- 
isting in  view  of  the  provisions  of  the  con- 
solidating ordinance.  The  Railroad  Commis- 
sion of  the  state,  in  passing  upon  the  question 
when  the  application  for  increase  in  fares 
was  before  it,  in  rendering  their  decision  set 
forth  at  some  length  the  grounds  upon  which 
they  based  the  conclusions  reached,  and  in 
announcing  the  conclusion  and  decision  used, 
as  a  part  of  their  opinion,  the  following  lan- 
guage: 

"The  physical  existence  of  a  contract  in  1907 
between  the  town  of  Decatur  and  the  lessor  of 
applicant,  prescribing  a  five  cent  maximum  fare 
between  Decatur  and  Atlanta,  is  admitted.  A 
similar  contract  between  College  Park  and  ap- 
plicant's lessor,  was  in  existence. 

"The  Georgia  Railway  &  Electric  Company 
obtained  its  Atlanta  franchises  under  an  ordi- 
nance of  the  city  of  Atlanta,  approved  February 
8, 1002,  known  as  the  'Consolidating  Ordinance.' 
This  ordinance  contained  the  terms  and  provi- 
sions upon  which  the  consolidation  of  the  street 
railways  therein  named  could  be  made.  It  was 
accepted  by  the  Georgia  Railway  &  Blectric 
Company.  The  proposition  of  the  city  and  its 
acceptance  by  the  company  constituted  a  con- 
tract, which  contract  was  in  existence  in  1907. 

"The  'Consolidating  Ordinance'  does  not,  in 
direct  terms,  prescribe  rates.  It,  however,  con- 
tains this  provision:  'The  said  consolidated  com- 
pany shall  for  the  purpose  of  giving  one  continu- 
ous ride  inside  the  city  of  Atlanta  from  a  point 
on  one  of  its  lines  to  a  point  on  another  of  its 
lines,  which,  however,  does  not  carry  the  passen- 
ger on  a  parallel  line  or  in  the  same  general 
direction  from  which  he  came,  grant  one  trans- 
fer ticket  upon  the  payment  of  one  full  fare,  pro- 
vided such  transfer  is  requested  at  the  time  of 
the  payment  of  the  fare.' 

"At  that  time  the  universal  fare  throughout 
the  city  of  Atlanta  upon  each  and  all  of  the 
lines  embraced  in  the  ordinance  was  five  cents. 
A  'full  fare'  must  have  meant  the  then  prevailing 
fare.  To  compel  the  grant  of  transfers  and  at 
the  same  time  throw  no  restrictions  upon  an 
increase  in  the  primary  rate  would  have  been 
to  leave  the  way  open  to  nullify  the  free  trans- 
fer, by  increasing  or  doubling  the  original  and 
customary  charge  without  transfers. 

"But  whether  this  be  the  correct  view  as  to 
what  was  a  'full  fare'  or  not,  it  is  immaterial  to 
a  proper  conclusion  as  to  the  grant  of  the  prayer 
of  petitioner  for  authority  to  charge  two  cents 
for  a  transfer;  to  grant  it  would,  to  that  ex- 
tent, repeal  the  consolidating  ordinance  under 
which  the  petitioner  is  now  operating.' 


ff 


It  will  be  seen  that  the  commissicm  laid 
especial  stress  upon  that  clause  which  we 
have  already  quoted  from  the  ocmsolidating 


ordinance.  Whethei^  as  they  say,  tbe  uni- 
form prevailing  fare  at  the  time  of  the  ad<H>- 
tion  of  the  ordinance  was  five  cents  or  not, 
this  consolidating  ordinance,  that  is,  the 
clause  which  we  have  quoted,  does  not  fix 
the  fare  at  five  cents.  It  deals  directly  and 
expressly  with  the  question  of  transfers,  de- 
claring that  upon  the  payment  of  one  "full 
fare''  the  consolidated  company  shall  "grant 
one  transfer  ticket"  That  means,  it  seems 
to  us  clearly  that  uixm  payment  of  one  fnU 
fare,  whateyer  that  may  be,  whether  four 
cents,  five  cents,  six  cents,  or  more  or  less, 
the  transfer  shall  be  granted.  We  find  noth- 
ing in  the  contract  t^iding  to  bind  either  the 
company  or  the  municipality  as  to  the  amount 
of  a  full  fare.  No  attempt  was  made  to  state 
what  was  a  fuU  fare,  and  it  does  not  appear 
to  us  to  have  been  the  intention  of  the  con- 
tract and  parties  to  do  this.  The  thing  con- 
tracted about  was  transfers,  and  we  cannot 
assume  from  the  words  of  the  ordinance  that 
one  "full  fard"  was  a  five  cent  tare.  Upon 
this  point  we  agree  with  counsel  for  plaintiff 
in  error  that  the  matter  of  fares  was  so  im- 
portant that  it  would  not  have  been  left  to 
inference,  bnt  would  have  been  the  subject 
of  definite  contract  if  the  city  intended  at 
that  time  to  fix  the  amount  of  fares. 

As  between  the  municipality  of  East  'Pcint 
and  the  railroad  company,  the  contract  was 
to  the  effect  that^ 

"Passengers  from  all  other  parts  of  the  town 
of  East  Point  shall  be  accorded  each  and  eveiy 
privilege  which  may  be  accorded  citizens  of  At- 
lanta with  regard  to  transportation." 

If  that  is  a  contract  upon  the  subject 
of  fares  at  all  the  fares  would  seem  to  follow, 
as  to  amounts,  the  fares  for  passenger  trans- 
portation fixed  for  Atlanta. 

The  contract  with  the  municipalities  of 
College  Park  and  Decatur  stand  upon  a  dif- 
ferent footing.  Those  contracts  were  in  ex- 
istence on  the  23d  day  of  August,  1907,  and 
are  still  subsisting  contracts.  As  we  decided 
in  the  first  part  of  this  opinion,  these  con- 
tracts are  not  invalid,  but  are  valid  and 
subsisting  contracts,  and  were  valid  and  sub- 
sisting contracts  on  the  23d  day  of  Angust, 
1907,  and  the  commission  properly  held  that 
they  were  without  Jurisdiction  to  fix  the  fares 
between  the  two  towns  Just  referred  to  and 
the  city  of  Atlanta  over  the  lines  of  the 
railway  company. 

Nothing  that  we  have  said  in  regard  to  the 
matter  of  contracts  between  nmnlcipalities 
and  street  railway  companies  upon  the  sub- 
ject of  fares  is  to  be  construed  as  in  any 
way  impairing  the  police  power  of  the  state. 
We  are  of  the  opinion  that  at  any  time  that 
the  state  may  act  in  r^ard  to  this  matter 
and  extend  the  powers  of  the  Railroad  Gom- 
mission  so  as  to  cover  the  matter  of  fares  upon 
street  railways  in  towns  where  there  are  ex- 
isting omtracts,  then,  regardless  of  such  con- 
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tracts,  the  commission,  in  tbe  exercise  of  the 
branch  of  the  power  thus  conferred,  can  act 

But  we  are  of  the  opinion  that  the  effect 
of  the  proviso  in  the  section  of  the  act  of 
August  23, 1907,  which  we  have  quoted  above, 
Is  to  leave  the  commission  without  authority 
to  fix  rates  of  fare  upon  street  railroads  In 
towns  and  cities  where  there  were  existing 
contracts  at  the  time  of  the  passage  of  the 
law  between  such  towns  and  cities  and  the 
street  railroad  companies,  and  that  therefore 
the  commission  did  not  have  the  authority  to 
determine  and  fix  rates  of  fare  as  between 
the  town  of  Ck>llege  Park  and  the  city  of  At- 
lanta and  upon  one  line  running  from  Deca- 
tur to  the  city  of  Atlanta,  because  these  two 
last  lines  referred  to  are  expressly  covered  by 
contracts  which  were  valid  subsisting  con- 
tracts at  the  time  of  the  passage  of  the  law. 
Nevertheless,  there  was  no  existing  contract 
which  prevented  the  commission  from  taking 
Jurisdiction  of  the  matter  of  rates  of  fare 
in  the  dty  of  Atlanta  and  upon  lines  of 
the  railway  company  running  into  the  dty 
of  Atlanta,  except  from  the  two  points  Just 
mentioned. 

[2]  This  leaves  for  consideration  and  deter- 
mination any  valid  ordinance  upon  the  sub- 
ject of  fares  which  would  bring  the  dty  with- 
in the  purview  of  the  proviso  that  the  act 
should  not  operate  as  a  repeal  of  any  existing 
munldpal  ordinance,  and  we  are  of  opinion 
that  so  far  as  concerns  the  question  of  fares 
there  was  not  in  Atlanta  any  munldpal  or- 
dinance which  could  prevent  the  Jurisdiction 
of  the  commission  over  the  question  of  rates 
of  fare  from  attaching.  Under  the  view  we 
take  of  the  case  we  do  not  think  it  is  neces- 
sary to  determine  whether  there  was  or  was 
not  among  the  ordinances  of  the  dty  one 
purporting  to  regulate  the  matter  of  fares 
on  the  street  railroad,  for  whether  there  were 
such  ordinances,  or  whether  those  ordinances 
on  this  subject  had  been  repealed,  cannot 
affect  the  decision  on  his  branch  of  the  case 
under  the  principles  of  law  which  we  have 
held  to  be  sound,  for  we  are  of  opinion  that 
the  dty  of  Atlanta  was  without  authority 
to  enact  such  an  ordinance,  and  an  ordinance 
passed  without  authority  cannot  have  the 
effect  of  a  law,  but  is  void  and  without  effect 
Towns  and  cities  have  only  such  powers  as 
are  granted  them  by  the  state,  either  in  their 
charters  or  in  general  laws,  and  in  determin- 
ing the  question  as  to  whether  dties  have  the 
power  to  pass  any  ordinances  in  question  we 
have  to  examine  their  charters  and  the  gen- 
eral laws,  for  in  that  way  are  to  be  found  the 
sources  of  their  powers  as  munidpallties,  and 
in  doing  this  it  must  be  remembered  that  all 
grants  of  power  to  munidpallties  are  to  be 
strictly  ecmstrued,  and,  if  not  expressly  grant- 
ed or  necessarily  implied  from  express  grant 
of  other  powers,  then  no  such  grant  of  pow- 
ers exists.  "A  grant  of  power  to  a  munldpal 
oorpOTBtliHi  must  be  construed  strictly,  and 
audi  a  corporation  can  exerdse  no  powers  ex* 


cept  such  as  are  expressly  given  or  are  neces- 
sarily implied  from  express  grants  of  other 
powers."  Lofton  v.  ColUns,  117  Ga.  438,  43 
S.  E.  71(^  61  Lw  R.  A.  150;  Walker  v.  McNd- 
ly,  121  Ga.  114,  48  S.  E.  718.  In  the  case  of 
Lockwood  V.  Muhlberg,  124  Ga.  662,  53  S.  B. 
d2,  it  is  said : 

"And  the  rule  is  general  that  the  powers 
granted  to  munldpal  corporations  are  to  be 
strictly  construed ;  and  if  there  is  a  reasonable 
doubt  of  the  existence  of  a  particular  power, 
the  doubt  is  to  be  resolved  in  the  negative.  21 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  950,  and  dta« 
tions.  'The  intent  of  the  Legislature  should  be 
sought  for  in  evezy  instance,  and  carried  out  if 
possible;  'but  the  courts  have  generally  favored 
the  common-law  rule  that  munidpal  like  all 
grants  of  power  from  the  state  are  to  be  con- 
strued in  favor  of  the  state,  and  against  the 
grantee,  whenever  a  reasonable  doubt  exists.' 
Tied.  Mun.  Corp.  f  HO.  See,  also,  DHL  Mun. 
Corp.  {  88;  McQuilUn's  Mun.  Ord.  {  4&" 
Mayor  v.  Wilson,  49  Ga.  476;  Frank  v.  City 
of  Atlanta,  72  Ga.  428. 

Applying  these  prindples  to  the  facts  of 
the  present  case,  we  do  not  find  that  the  city 
of  Atlanta,  nor  the  other  municipalities  whose 
right  to  fix  fares  upon  street  railroads  is 
involved  In  this  case,  have  the  diarter  i)ower 
to  pass  ordinances  upon  this  subject  We  do 
not  think  that  the  sections  of  the  charter  of 
the  dty  of  Atlanta  giving  them  control  over 
the  streets,  nor  that  authorizing  the  munid* 
pality  to  prescribe  "reasonable  charges  to  be 
collected  by  hacks,  cabs,  drays  or  other  li- 
censed vehicles  for  the  transportation  of  per- 
sons," etc.,  nor  that  part  of  the  diarter  author- 
izing them  to  pass  ordinances  generally  for  a 
munidpal  purpose  not  in  conflict  with  the 
charter  nor  the  Constitution  or  laws  of  this 
state  or  of  the  United  States,  nor  similar  pro- 
visions in  the  charter,  grants  to. the  dty  the 
power  to  fix  the  rates  of  fare  upon  lines  of 
street  railroad ;  that  power  is  not  expressly 
given  in  any  of  these  provisions  of  the  diar- 
ter, nor  is  it  to  be  necessarily  inferred  from 
any  of  the  powers  actually  granted.  Many 
authorities,  including  text-books,  dedslons  by 
the  Supreme  Oourt  of  the  United  States,  and 
decisions  by  the  courts  of  other  states,  might 
be  here  quoted  and  dted  to  support  the  ruling 
which  we  have  made,  but  we  do  not  deem 
it  necessary,  as  the  doctrine  here  restated 
is  so  generally  recognized,  and  the  condusicm 
which  we  have  reached  under  the  facts  in 
this  particular  case  necessarily  follows  from 
an  application  of  that  doctrine. 

[8]  8.  In  those  dties,  where  there  was  no 
valid  contract  upon  this  subject,  which  we- 
have  pointed  out,  the  Railroad  Commission 
had  power  and  authority,  and  It  was  their 
duty,  to  fix  the  fares  upon  the  lines  of  rail- 
road of  the  Georgia  Railway  &  Power  C(»a- 
pany,  for  no  ordinance  passed  by  any  of 
these  munidpallties  upon  the  subject  would 
be  valid  or  binding,  because  where  such  or- 
dinances were  passed  it  was  without  diarter 
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anthorltj  to  do  so,  and,  as  we  have  ruled  in 
tbe  preceding  division  of  this  opinion,  any 
attempt  to  pass  an  ordinance  on  this  subject 
was  nugatory.  Under  the  proyislons  of  the 
act  of  1907,  except  as  to  the  two  municipali- 
ties which  we  have  indicated,  the  way  is  clear 
for  the  Railroad  Commission  of  the  state  to 
perform  the  duty  and  exercise  the  power  of  fix- 
ing the  rates  In  the  municipalities  Involved 
in  this  c^se  other  than  the  two  expressly 
named  above. 

No  question  as  to  the  right  to  have  the 
writ  of  mandamus  issue  in  the  event  the 
Railroad  Commission  of  the  state  has  Juris- 
diction of  the  street  railroads  touching  the 
matter  of  fares  was  raised;  indeed  it  is 
stated  in  the  bill  of  exceptions  that  both  sides 
agreed  that  "procedure  by  mandamus  was  the 
proper  procedure  in  the  cause,  and  the  parties 
so  stated  in  open  court" 

It  follows  then  from  what  we  have  above 
held  that  the  court  should  have  granted  the 
writ  requiring  the  commission  to  pass  upon 
and  determine  the  rates  of  fare  upon  the 
other  lines  of  street  railroad  not  covered  by 
the  contracts  between  the  railway  company 
and  the  cities  of  Decatur  and  College  Park, 
and  the  Judgment  of  the  court  below  Is  re- 
versed In  so  far  as  it  refused  to  issue  the  writ 
of  mandamus  requiring  the  commission  to 
take  Jurisdiction  as  indicated.  The  Judgment 
is  affirmed  in  so  far  as  it  refused  the  writ 
as  to  passenger  fares  covered  by  the  contract 
between  the  towns  of  Decatur  and  College 
Park  and  the  railway  company. 

Judgment  reversed  in  part  and  affirmed  in 
part. 

All  the  Justices  concur,  except  FISH,  C.  J., 
who  dissents,  and  Hill/,  J.,  who  dissents  in 
part 

FISH,  Cb  J.  I  cannot  concur  in  the  entire 
conclusion  reached  by  the  majority  of  the 
court  To  my  mind  the  state  Railroad  Com- 
mission, in  view  of  the  facts  of  the  case  and 
the  law  applicable  thereto,  rightly  held  that 
it  was  without  Jurisdiction  to  grant  the  re- 
lief sought  by  the  railway  company,  and  that 
the  Judge  of  the  superior  court  correctly  re^ 
fused  to  grant  the  writ  of  mandamus  against 
the  OHnmission.  It  follows,  of  course,  that 
in  my  opinion  the  Judgment  under  review 
should  be  affirmed  in  its  entirety. 

HILL,  J.  I  cannot  concur  in  the  opinion  of 
the  majority  of  the  court  in  its  entirety.  I 
concur  in  the  Judgment  in  so  far  as  it  re- 
verses the  Judgment  of  the  trial  court,  and 
dissent  from  that  portion  which  affirms  the 
Judgment  in  part  The  view  I  take  of  this 
case  is  that  the  Constitution  of  the  state  con- 
fers the  exclusive  power  to  make  passenger 
rates,  etc.,  upon  the  Legislature.  Article  4, 
par.  1,  of  the  Constitution  (Civil  Code  1010, 
i  6463),  declares : 

"The  power  and  authority  of  regulating  rail- 
road freights  and  passenger  tariffs,  preventing 
unjust  discnminatlonB,   and  requiring  reason- 


able and  just  rates  of  freight  and  passenger 
tariffs  are  hereby  ctmferred  upon  the  Genersl 
Assembly,  whose  duty  it  shall  be  to  paaa  laws, 
from  time'  to  time,  to  regulate  freight  and  paa- 
senger  tariffs,  to  prohibit  unjust  discriminatioiis 
on  the  various  railroads  of  this  state,  and  to 
prohibit  said  rosds  from  charging  other  than 
just  and  reasonable  rates,  and  enforce  the  samt 
by  adequate  penalties,** 

In  pursuance  of  that  authority  the  Legisla- 
ture provided  for  the  creation  of  the  Railroad 
Oommission  of  the  state,  with  authority  to 
regulate  and  fix  freight  and  passenger  rates, 
etc.,  over  the  railroads  of  this  state^  street 
railroads  being  excepted.  Acts  1878-79,  p. 
125.  In  1907  (Acts  1907,  p.  72;  CivU  Code 
1910,  I  2662)  the  Legislature  amended  the 
act  of  1878-79,  and  enlarged  the  powers  of  the 
Railroad  Commission  so  as  to  include  street 
railroads  within  its  Jurisdiction^  Nowhere 
else  is  express  authority  conferred  to  make 
just  and  reasonable  passenger  fares  or  rates. 
Under  the  Constitution  the  General  Assembly 
must  fix  the  rates,  and  even  that  body  could 
not  contract  as  to  rates.  And  if  this  is  so, 
it  could  not  authorize  a  municipality  to  so 
contract  Ga.  R.  R,  v.  Smith,  70  Ga.  694. 
article  8,  i  7,  par.  20,  of  the  Constitution  (Civ- 
il Code  1910,  i  6448)  provides: 

''The  General  Assembly  shall  not  authoritt 
the  construction  of  any  street  passenger  rail- 
way within  the  limits  of  any  incorporated  town 
or  city,  without  the  consent  of  the  corporate 
authorities." 

And  section  2600  of  the  Civil  Code  of  1910 
declares : 

"All  the  provisions  of  the  preceding  division 
shall  govern  in  the  incorporation,  control,  and 
management  of  suburban  and  street  railroad 
companies,  in  so  far  as  the  same  are  applicable 
and  appropriate  thereto.  Any  number  of  per- 
sons, not  less  than  ten,  who  desire  to  be  incor- 
porated for  that  purpose,  may  form  a  company 
as  provided  in  the  preceding  division,  with  this 
additional  requirement:  That  they  must  in  their 
petition  specify  what  dty,  town,  or  viUage,  and 
in  what  streets  thereof,  they  propose  to  con- 
struct and  build  said  railroad:  Provided,  that 
no  street  railroad  incorporated  under  Has  divi- 
sion shall  be  constructed  within  the  limits  of 
any  incorporated  town  or  city  without  the  con- 
sent of  the  corporate  authorities:  And  provided 
further,  that  all  such  street  railroad  companies 
incorporated  under  this  division  shall  be  subject 
to  all  just  and  reasonable  rules  and  regulations 
by  the  corporate  authorities,  and  liable  for  all 
assessments  and  other  lawful  burdens  that  may 
be  imposed  upon  them  from  time  to  time:  And 
provided  further,  only  such  of  the  powers  and 
franchises  that  are  conferred  by  said  divisions 
shall  belong  to  said  street  railroad  companies 
as  shall  be  necessary  and  appropriate.    *    •    •  ** 

It  is  insisted  that  the  lastrquoted  provlaioQ 
of  the  Constitution  and  Code  section  confer 
the  power  upon  municipalities  to  contract 
rates.  To  this  I  cannot  agree.  Power  cannot 
be  granted  which  is  inconslBtent  with  the 
Constitution  or  the  general  law  of  the  state. 
Civil  Code,  ii  6391,  6392.   To  grant  power  to 
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a  mmilclpallty  to  make  contract  rates  In 
this  state  would  be  inconsistent  with  both  the 
GonstitTition  and  g^ieral  law.  The  Constitu- 
tion does  provide  that  railways  shall  not  be 
constructed  on  streets  without  the  consent  of 
the  municipality.  Civil  Code,  |  6448.  But  the 
power  to  consent  to  the  construction  and 
operation  of  street  railroads  over  city  streets 
does  not  include  the  power  to  make  rates. 
City  of  Chicago  v.  O'Connell,  278  111.  591.  U6 
N.  E.  210;  Public  Utilities  Commission  v. 
Chicago,  276  IlL  556, 114  N.  E.  325,  Ann.  Cas. 
1917C,  50;  Tampa  Waterworks  v.  Tampa, 
199  V.  S.  241,  26  Sup.  Ct  23,  50  L.  Ed.  170. 
Nor  does  the  power  to  make  rules  and  regula- 
tions as  to  the  construction  of  street  rail- 
roads in  the  streets  of  a  city  confer 
the  authority  to  make  rates.  The  city 
of  Atlanta  has  not,  by  authority  of 
the  Constitution,  nor  its  charter,  nor  gen- 
eral law  of  the  state,  authority  to  make 
rate  ordinances  or  rate  contracts  relatively 
to  the  state  itself.  Rate  making  Is  not  inher- 
ent in  municipalities,  and  no  such  authority 
has  been  conferred  In  Georgia  on  them,  either 
by  the  Constitution  or  general  law  of  the 
state.  See  Henderson  v.  Heyward,  109  6a. 
377,  34  S.  B.  690,  47  L.  R.  A.  366,  77  Am.  St 
Rep.  384.  Ehren  if  the  rate  ordinances  and 
contracts  under  review  are  "valid  subsisting 
contracts,"  they  must  give  way  to  the  de- 
mands of  the  state  whenever  the  state  under- 
takes to  exercise  its  pcdlce  power  In  order 
to  make  change  or  revise  rates  through  the 
Railroad  Commission.  And  this  would  not 
have  the  effect  of  impairing  the  obligation 
of  amtracts.  In  Union  Dry  Goods  Co.  v. 
Qa.  Public  Service  Co.,  142  Ga.  841,  83  S.  E. 
946  (3),  L.  R.  A.  1916E,  358,  it  was  held  by 
this  court : 

"The  Railroad  Commission  Act  6f  1007  (Acts 
1907,  p.  72),  giving  to  the  commission  jurisdic- 
tion over  electrical  lighting  and  power  compa- 
nies, and  the  order  of  the  commission  fixing 
ma^mnm  rates  in  the  instant  case,  are  not 
Yoid  as  in  opposition  to  the  clauses  in  the  federal 
and  state  Constitution  prohibiting  the  passage 
of  any  ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts,  or  the  taking  of  property 
without  due  process  of  law,  or  for  public  use 
without  just  compensation." 

And  see  City  of  Dawson  v.  Dawson  Tel.  Co., 
187  Ga.  62,  72  S.  B.  508;  R.  R.  Com.  v.  Lt 
A  N.  R.  R.  Co.,  140  Ga.  828,  80  S.  B.  327,  L. 
B.  A.  1916E,  902,  Ann.  Cas.  1915A,  1018. 


C177  N.   C.  269) 

MAULTSBY  v.  GOttB.     (No.  296.) 

(Supreme  Court  of  North  Carolina.     April  2, 

1919.) 

Reckivxbs  ^=s>167— Right  to  Rkcovkb  Pbop- 
bbty— aobbelibnt  bt  psbson  in  possxs- 

8I0N. 

Where  receiver  made  demand  on  defendant 
for  poflsession  of  personalty,  and  defendant  and 


eon  surrendered  possession,  and  receiver  rented 
property  to  defendant  on  his  agreement  to  abide 
by  court's  order,  and  court  ordered  property 
to  be  delivered  over  to  person  for  whom  the  re- 
ceiver was  such,  and  on  demand  defendant  re- 
fused to  surrender  as  he  had  agreed,  receiver  is 
entitled  to  recover  property  from  defendant. 

Appeal  from  Superior  Court,  Columbus 
County;  Devin,  Judge. 

Action  by  E.  A.  Maultsby,  receiver  for  Nel- 
lie Bright,  against  C.  O.  (xore,  to  recover 
possession  of  a  mule,  a  buggy,  and  harness. 
From  a  Judgment  of  nonsuit,  plaintiff  ap- 
peals.   Reversed. 

Donald  MacRackan,  of  Whiteville,  and  S. 
Brown  Shepherd,  of  Raleigh,  for  appellant 

Irvin  B.  Tucker,  of  Whiteville,  for  appel- 
lee. 

ALLEN,  J.  The  plaintiff  testified  as  fol- 
lows: 

**I  know  the  property  described  in  the  com- 
plaint filed  in  this  action.  The  property  con- 
sists of  one  grey  mule,  one  top  buggy,  and  one 
harness.  I  was  appointed  receiver  in  the  case 
of  Nellie  Bright  v.  T.  L^  Bright.  I  went  out 
to  see  Mr.  C.  O.  Gore.  His  son  claimed  the 
property.  He  said  the  property  was  his,  and 
did  not  much  want  to  give  it  up.  They  said 
they  wanted  to  see  their  attorney.  I  told  them, 
'All  right;'  if  they  would  agree  to  bring  me 
the  property  next  morning,  I  would  leave  the 
property  with  them;  and  they  said,  *A11  right' 
I  left  their  place,  and  when  I  had  gone  about 
one  mile  Mr.  Gore  and  his  son  overtook  me. 
They  said  they  had  decided  to  give  me  up  the 
property,  and  I  took  the  property  and  brought 
it  to  Whiteville  and  kept  it  all  night 

"The  next  day  there  was  a  hearing  in  the  case 
of  Nellie  Bright  v.  T.  L.  Bright  before  Judge 
Bond,  and  the  case  was  continued,  and  I  re- 
leased the  mule  to  C.  O.  Gore.  Alton  Ck>re 
claimed  the  mule.  I  rented  the  mule  to  C.  O. 
Gore,  the  defendant,  in  the  presence  of  Joe 
Byrd,  and  the  understanding  was  he  would  keep 
the  mule,  and  pay  me  a  nominal  price  for  the 
use  of  the  mule,  not  exceeding  $3,  provided 
Judge  Bond  ordered  the  mule  to  be  returned 
back  to  Mrs.  Nellie  Bright,  and  they  agreed 
to  this.  When  Judge  Bond  ordered  me  to  turn 
the  property  over  to  Mrs.  Nellie  Bright  I  went 
to  Mr.  C,  O.  Gore,  to  whom  I  rented  the  mule, 
and  told  him  what  the  order  of  the  court  was, 
and  he  said  he  would  have  to  see  his  lawyer,  and 
when  he  came  back  and  told  me  he  would  not 
give  up  the  mule,  the  matter  went  on  for  sev- 
eral days,  and  I  did  not  take  any  other  steps, 
and  finally  I  did  take  claim  and  delivery." 

This  evidence  shows  that  the  plaintiff  was 
appointed  receiver  in  the  case  of  Nellie 
Bright  V.  T.  L.  Bright;  that  as  receiver  he 
made  demand  upon  the  defendant  for  the  pos- 
session of  the  property  in  controversy ;  that 
the  defendant  and  his  son  surrendered  the 
possession  of  the  property  to  the  plaintiff; 
that  the  plaintiff  then  rented  the  property  to 
the  defendant  for  a  nominal  rent  upon  his 
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agreement  to  abide  by  the  order  of  the  court 
In  the  action  In  which  the  plaintiff  was  ap- 
pointed receiver  as  to  the  disposition  of  the 
property;  that  the  court  ordered  the  prop- 
erty to  be  delivered  over  to  Mrs.  Nellie 
Bright,  and  that  npon  demand  the  defend- 
ant refused  to  surrender  the  property  as  he 
had  agreed  to  do;  and  this,  in  our  opinion, 
is  ample  evidence,  if  believed  by  the  Jury,  to 
entitle  the  plaintiff  to  recover  possession  of 
the  property. 

There  is  error  In  the  judgment  of  non- 
suit 

Reversed. 


(177  N.  C.  227) 

COX  et  aL  v.  KINSTON  CAROLINA  R.  ft 
LUMBER  CO.  et  aL 

(Supreme  Court  of  North  Carolina.    March  26, 

1919.) 

1.  Appeal  and  ESbbob  ^s»660(1)~I>ismissa£ 
FOB  Failubb  to  Docket  —  (3ebtxobabi  — 
Laches. 

Where  appellee  was  entitled  to  dismiss  un- 
der Court  Rule  6  a74  N.  C.  828,  81  S.  B.  vii) 
and  Rule  17  (81  S.  E.  iz),  and  moved  to  dis- 
miss at  1:80  p.  m.  on  a  certain  day,  and  appel- 
lant thereafter  at  6  p.  m.  on  same  day  moved 
to  docket  and  asked  for  certiorari  for  case  on 
appeal  on  ground  that  judge  had  not  settled 
ease  on  appeal,  motion  of  the  appellee  will  he 
granted,  as  appellant  was  guilty  of  laches. 

2.  OouBTS  ^=5>85(1)— Rules  of  Codbt— Ob- 

BEBVANCE. 

The  rules  of  Supreme  Court  are  necessary 
for  regular  and  orderly  dispatch  of  business  and 
not  perfunctory,  to  be  observed  or  not  as  the 
parties  may  choose,  and,  where  not  observed,  the 
negligent  party  must  pay  penalty  of  his  neg^ 
lect 

8.  Appeal  and  Ebbob  ^=>567(2)<-SBTTLiiro 
Case—Time. 

The  time  in  which  cases  shall  be  settled  on 
appeal  being  statutory,  the  court  below  has  no 
power  to  extend  the  statutory  time. 

4.  Appeal  and  Ebbob  ^=»567(2)— Settling 
Case  —  DzTENSioN  or  Time  ~  Consent  or 
Pabties. 

Although  parties  by  consent  may  extend  the 
statutory  time  for  the  settling  of  a  esse  on  ap- 
peal, such  practice  will  not  be  encouraged. 

Appeal  from  Superior  Ck)urt,  Lenoir  Coun- 
ty; Allen,  Judge. 

Action  by  James  W.  Cox,  Jr.,  and  others, 
against  the  Kinston  Carolina  Railroad  ft 
Lumber  Company  and  others.  From  a  Judg- 
ment for  plaintifTs,  defendants  appeaL  Ap- 
peal dismissed. 

By  consent  30  days  was  given  to  serve 
case  on  appeal  and  20  days  thereafter  to 
serve  counter  case.  The  appeal  was  required 
by  the  rules  to  be  docketed  here  on  or  be- 
fore Tuesday,  February  25th,  at  10  a.  m.. 


or  the  appellant  was  entitled  to  docket  and 
dismiss  under  Rule  17  (81  S.  E.  ix),  unless 
the  case  was  docketed  or  a  certiorari  on 
good  ground  was  applied  for  before  the  mo> 
tion  to  dismiss  was  mada 

Cowper,  Whitaker  ft  Hamme^  of  Kinstoo, 
for  appellants. 
J.  S.  Manning,  of  Raleigh,  for  appellees. 

CLARK,  C.  J.  Rule  5  of  this  court  (174 
N.  C.  828,  81  S.  E.  vii)  provides: 

"Role  6.  When  ffeard.— The  transcript  of  die 
record  on  appeal  from  a  judgment  rendered  be- 
fore the  commencement  of  a  term  of  this  court 
must  be  docketed  at  such  term  seven  days  be* 
fore  entering  upon  the  call  of  the  docket  of  the 
district  to  which  it  belongs,  and  stand  for  ar- 
gument in  its  order;  if  not  so  docketed,  the 
case  shall  be  continued  or  dismissed  under  rule 
17,  if  the  appellee  files  a  proper  certificate  prior 
to  the  docketing  of  the  transcript.* 


t» 


[1]  The  appellee  docketed  and  moved  to 
dismiss  at  1:80  p.  m.  on  Saturday,  March 
1st,  and  was  entitled  to  have  the  motion  al- 
lowed. The  appellant  thereafter  at  6  p.  m. 
on  the  same  day  moved  to  docket  and  ask- 
ed for  a  certiorari  for  the  case  on  appeal 
upon  the  ground  that  the  Judge  had  not  set- 
tled the  case  on  appeal. 

Without  going  into  the  controversy  as  to 
whose  fault  it  was  that  the  case  was  not 
settled  in  time,  it  is  clear  that  the  appellant 
was  in  laches  in  not  applying  for  certiorari 
before  the  time  at  which  under  the  proce- 
dure and  practice  of  this  court  the  appellee 
was  entitled  to  docket  and  dismiss. 

[2]  As  Judge  Merrimon  well  observed  in 
Walker  v.  Scott,  102  N.  C.  490,  9  S.  E.  48S, 
the  rules  of  the  court  are  necessary  for  the 
regular  and  orderly  dispatch  of  business  and 
not  perfunctory,  to  be  observed  or  not  as 
the  parties  may  choose.  If  not  observed, 
there  would  be  a  great  waste  of  the  time  of 
this  court  in  arguing  whether  or  not  the 
rule  ought  to  be  observed  in  a  given  case 
or  ought  not.  It  is  absolutely  necessary  that 
these  rules  shall  be  observed  and  that  a  par- 
ty who  neglects  to  do  so  shjAll  understand 
that  he  must  pay  the  penalty  of  his  neglect 

[3,4]  This  court  has  always  held  that, 
the  time  in  which  cases  shall  be  settled  on 
appeal  being  statutory,  the  court  below  has 
no  power  to  extend  the  statutory  time.  Gup- 
ton  V.  Sledge,  161  N.  C.  213,  76  S.  E.  627,  and 
cases  there  cited.  Though  we  have  recog- 
nized the  right  of  the  parties  by  consent  to 
extend  the  statutory  time,  it  is  not  a  prac- 
tice to  be  encouraged  and  very  frequently 
leads  to  such  controversies  as  in  this  case. 
In  this  case,  however,  there  was  ample  time 
to  settle  the  appeal  after  the. expiration  of 
the  extended  time. 

The  appellee,  having  docketed  the  t  motion 
to  dismiss,  under  rule  17,  before  the  appel- 
lant filed  his  application  for  certiorari,  was 
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within  his  rights  and  is  entitled  to  have 
the  appeal  dismissed,  and  the  motion  for 
certiorari  must  be  denied.  The  necessity  of 
the  court  adhering  to  its  rules  has  been  re- 
peatedly stated.  Among  other  cases,  this 
is  discussed  in  Calvert  v.  Carstarphen,  133 
N.  0.  25,  45  S.  E.  353;  Vivian  v.  Mitchell, 
144  N.  C.  477,  57  S.  E.  167;  Lee  v.  Baird, 
146  N.  C.  363,  59  S.  B.  876. 

We  have,  however,  read  the  record  with 
care  and  find  no  merits  in  the  appeal  which 
was  probably  taken  merely  for  delay.  In 
any  event,  the  appellee  Is  entitled  to  have 
his  motion  to  dismiss  allowed. 

Appeal  dismissed. 


<17  7  N.  C.  531) 

WILLIAMS  V.  KEARNEY  et  al.     (No.  260.) 

(Supreme  Court  of  North  (Carolina.    March  26, 

1919.) 

1.  Use  and  Occupation  ^=»1— Chaboeabili- 
TT  WITH  Rental  Value. 

Defendant,  having  had  the  use  and  posses- 
sion of  plaintifTs  farm,  and  having  been  credited 
with  repairs  held  chargeable  with  the  rental  val- 
ue, in  plaintiff's  action  to  recover  money  due  by 
note  and  open  account. 

2.  Appeal  and  Ebbob  ^=»1144  —  Remand— 
Failubb  to  Pass  on  Item. 

Where  plaintiff,  suing  to  recover  money 
dne  by  note  and  open  account,  defendant  plead- 
ing a  counterclaim,  on  hearing  of  exceptions  to 
referee's  report  produced  check  drawn  by  him- 
self in  favor  of  defendant,  and  contended  it  had 
been  collected  by  defendant  without  crediting 
plaintiff,  and  court  did  not  pass  on  contention, 
plaintiff's  application  to  court  will  be  treated 
as  in  nature  of  motion  for  new  trial  for  new- 
ly discovered  evidence,  and  cause  be  remanded, 
with  direction  to  hear  evidence  and  find  facts, 
and  to  allow  or  disallow  credit  for  check  ac- 
cordingly, though  the  judgment  as  modified  is 
affirmed. 

8.  Appeal  and  Ebaoa  ^=»1144r— Affibmanob 
—Additional  Findings. 

Where  Supreme  Court,  though  affirming 
judgment  as  modified,  is  not  able  to  determine 
from  referee's  report,  in  action  to  recover  mon- 
ey due  by  note  and  open  account,  just  how  far 
contentions  of  plaintiff  as  to  items  of  ac- 
count have  been  passed  upon  in  findings  of  fact, 
trial  court  will  be  directed  to  make  additional 
findings  thereon. 

4.  Appeal  and  Ebbob  ^::s>1022(2)— Review— 
Sufpobt  of  Findings. 

The  referee's  findings  of  fact,  supported  by 
evidence,  and  adopted  by  the  trial  court,  are  con- 
clusive on  the  Supreme  Ck>urt. 

Appeal    from    Superior    Court,    Franklin 
County;  Calvert,  Judge. 

Action  by  O.  S.  Williams  against  Isaac  H. 
Kearney  and  another.    From  a  Judgment  for 


plaintiff  for  a  less  amount  ^an  claimed,  be 
ai^eals.  Judgment,  except  as  modified, 
afiarmed,  with  reservation,  and  cause  remand- 
ed. 

This  is  an  action  to  recover  money  alleged 
to  be  due  by  note  and  by  open  account,  in 
which  the  defendant  pleaded  a  counter- 
claim. 

The  plaintiff  alleges  in  his  complaint  that 
the  defendant  is  indebted  to  him  in  the  sum 
of  $10,000  or  $12,000,  by  note  and  open  ac- 
count, and  the  defendant  in  his  answer  ad- 
mits part  of  the  debt  to  be  due  and  alleges 
that  the  plaintiff  is  indebted  to  him  in  the 
sum  of  about  $14,000,  due  by  open  account 

The  accounts  of  the  plaintiff  and  the  de- 
fendant involve  many  items  and  cover  several 
years. 

The  issues  raised  by  the  pleadings  were 
tried  before  a  referee  and  an  account  stated, 
and  they  were  then  heard  by  his  honor  on  ex* 
ceptions  filed  by  the  plaintiff  to  the  report, 
and  Judgment  was  rendered  in  favor  of  the 
plaintiff  for  $946.22  with  Interest  from 
August  26,  1918,  from  which  the  plaintiff  ap- 
pealed, contending  that  he  was  entitled  to  a 
larger  recovery. 

T.  T.  Hicks,  of  Henderson,  for  appellant 
W.  M.  Person,  of  Loulsburg,  for  appellees. 

PER  CURIAM.  The  defendant  admits  that 
there  is  a  mistake  in  the  account  against  the 
plaintiff  of  $33.51  f(ft  sawing  timber,  and 
that  he  was  in  p^Mession  of  the  McGee  farm 
and  was  allowed  in  the  account  $288,  for  re- 
pairs made  while  in  possession,  and  that  he 
was  not  charged  with  the  rental  value  of 
$200. 

[1]  The  Judgment  must  be  reformed  in 
these  two  particulars,  as  the  mistake  as  to 
the  timber  is  admitted,  and  the  defendant, 
having  had  the  use  and  possession  of  the 
McGee  farm,  and  being  allowed  for  his  re- 
pairs, is  Justly  chargeable  with  the  rental 
value. 

[2]  At  the  hearing  of  the  exceptions  be* 
fore  his  honor,  the  plaintiff  produced  a  check 
drawn  by  himself  in  favor  of  the  defendant 
and  showing  on  its  face  that  it  had  been  giv- 
en for  cotton  seed,  and  contended  that  the 
check  had  been  collected  by  the  defendant, 
and  that,  although  he  had  been  charged  with 
the  value  of  the  cotton  seed,  he  had  not  been 
given  credit  for  the  check. 

His  honor,  not  understanding  that  the 
check  was  offered  in  evidence,  did  not  pass 
on  this  contention  of  the  plaintiff,  and  to  the 
end  that  a  true  account  may  be  stated,  and 
treating  the  application  of  the  plaintiff  as  in 
the  nature  of  a  motion  for  a  new  trial  for 
newly  discovered  evidence,  the  cause  is  re- 
manded, with  the  direction  to  hear  evidence 
and  find  the  facts,  and  to  allow  or  disallow 
the  credit  for  the  check  according  as  the  facts 
are  found. 
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The  court  is  also  directed  to  make  morel 
Bpedflc  findings  on  the  following  contentions : 

1.  The  plaintiff  c<mtends  that  the  purchase 
price  of  the  Hight  land  was  $3J75.50.  and 
that  the  note  executed  for  a  part  of  the  pur- 
chase money  was  $3,303.56,  and  that  he  paid 
the  difference  between  these  two  amounts 
and  has  been  allowed  no  credit  therefor. 

This  seems  to  be  admitted  by  the  defend- 
ant, but  the  fact  is  not  specifically  found  by 
the  referee  or  by  the  court. 

2.  The  plaintiff  contends  that  he  paid  for 
the  Armory  lot  for  the  benefit  of  the  defend- 
ant, and  that  certain  cotton  delivered  to  him 
and  with  which  he  has  been  charged,  was  in 
payment  therefor,  and  that  this  ought  to  be 
stricken  out,  or  that  he  ought  to  be  credit- 
ed with  the  price  of  the  lot. 

[3]  We  are  not  able  to  determine  from  the 
report  just  how  far  these  contentions  have 
been  passed  upon  in  findings  of  fact,  and 
the  court  will  therefore  make  additional 
findings  thereon. 

[4]  The  other  exceptions  of  the  plaintiff, 
except  as  to  interest,  whldi  has  not  been 
pressed  upon  the  argument  because  interest 
was  not  allowed  on  either  account,  inyolve 
practically  findings  of  fact,  supported  by  evi- 
dence, which  are  conclusive  upon  us,  and 
the  Judgment,  except  as  modified  by  correct- 
ing the  mistake  as  to  the  timber  and  the  rent- 
al value  of  thje  McGee  lot,  is  aflOirmed,  re- 
serving, however,  furth^  modification  of  the 
Judgment  In  accordance  |rjth  the  findings 
upon  the  three  items  herein  specifically  re- 
ferred to,  to  wit,  the  check  presented  to  his 
honor,  the  difference  between  the  note  exe* 
cuted  and  the  purchase  price  of  the  Hight  lot 
and  the  items  of  debit  and  credit  as  to  the 
Armory  lot 

Remanded. 


1177  N.  C.  S48) 

JONES-^NSLOW  LAND  CO.  v.  WOOTBN 

et  aL     (No.  219.) 

(Supreme  Goort  of  North  Carolina.    March  26, 

1919.) 

1.  Judgment  ^=»143C10)— Detault— "Excub- 
ABLE  Neglect." 

Failure  of  defendant  to  pay  any  attention 
to  cause,  though  complaint  had  been  on  file  six 
months  and  liis  counsel  two  months  previously 
had  left  the  county  to  enter  the  army,  was  not 
''excusable  neglect." 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Excus- 
able Neglect.] 

2..APPSAI,  AND  Ebbob  ^=s>1024(4)— Findings 
—Review. 

On  appeal  from  order  setting  aside  judg- 
ment by  default  final,  the  facts  found  by  the 
trial  Judge  are  conclusive  if  there  is  any  evi- 
dence on  which  to  base  findings. 


3.  Appeal  and  EIbbob  ^s>842(1)— Mattebs  or 
Law— Review. 

On  appeal  from  order  setting  aside  judg- 
ment by  default  final,  whether  the  facts  fonnd 
constitute  excusable  neglect  or  not  is  a  matter 
of  law  and  reviewable  on  appeal. 

4.  Judgment   «=»145(2)  —  Default— Settinq 
Aside— Mebitobious  Deiisnse. 

Although  the  facts  found  justify  condosion 
that  neglect  was  excusable,  the  court  cannot 
set  aside  default  judgment,  unless  there  is  a 
meritorious  defense. 

&.  Advebse  Possession  ^=»73— Actuai.  Pos- 
session—Colob  OF  Title. 

Where  plaintiff  has  an  unbroken  diain  of 
title  running  back  to  a  grant  issued  about  1795, 
and  defendants'  claim  of  title  runs  back  to  a 
grant  in  1898,  any  actual  possession  of  defend- 
ants or  those  under  whom  they  claim  would  be 
of  no  avail,  in  view  of  Revisal  1906,  |  1699, 
providing  that  every  grant  made  since  March, 
1893,  of  land  theretofore  granted  shall  consti- 
tute no  color  of  title. 

Appeal  from  Superior  Court,  Onslow  Coun- 
ty; Allen,  Judge. 

Action  by  the  Jones-Onslow  Land  Company 
against  J.  S.  Wooten  and  another.  From  an 
order  setting  aside  a  prior  Judgment  by  de- 
fault final,  obtained  by  plaintiff,  plaintiff 
appeals.    Reversed. 

T.  D.  Warren  and  A.  D.  Ward*  both  of 
Newbem,  for  appellant 

Cowper,  Whltaker  &  Hamme,  of  Klnston. 
for  appellees. 

CLARK,  O.  J.  [1]  This  was  a  motion  by 
J.  S.  Wooten,  one  of  the  defendants,  to  set 
aside  a  Judgment  by  default  final,  rendered 
at  October  term,  1918,  on  the  allegation  that 
the  Judgment  was  irregular,  and  alaa  on  the 
ground  of  excusable  neglect  There  was 
no  irregularity  in  taking  the  Judgment  and 
upon  the  facts  found  the  neglect  of  the  de- 
fendant was  not  excusable. 

This  action  was  began  by  the  plaintiff,  al- 
leging that  it  was  in  possession  and  asking 
to  set  aside  the  claim  of  the  defendant  as  a 
cloud  upon  title.  The  summons  issued  in 
June,  1913,  returnable  to  Onslow.  The  com- 
plaint duly  verified,  was  filed  at  April  term, 
1918.  There  was  no  answer  filed  at  that 
term,  and  the  July  term  of  the  court  was  not 
held.  At  October  term,  191S,  no  answer 
having  been  filed,  the  plaintiff  took  Judgment 
by  default  final.  The  Judge  finds  that  the 
defendant  originally  employed  T.  C.  Wooten, 
counsel  residing  at  Klnston  to  defend  him; 
that  subsequently  he  dispensed  with  the  serv- 
ices of  said  counsel,  though  it  does  not  ap- 
pear when,  and  employed  J.  Frank  Wooten, 
counsel  resident  in  Jacksonville,  to  attend 
to  the  case ;  tbat  on  August  15,  1918,  said  J. 
Frank  Wooten  entered  the  army,  but  he  had 
not  entered  an  appearance  in  the  action,  and 
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had  filed  no  answer.  It  does  not  appear 
that  the  defendant  had  paid  any  attention  to 
the  cause  at  all,  though  the  complaint  had 
been  on  file  six  months  and  his  counsel  two 
months  previously  had  left  the  county  to 
enter  the  army,  which  must  have  been  a  mat- 
ter well  known  to  him.  This  was  not  such 
conduct  as  a  man  of  ordinary  prudence  would 
have  given  to  his  important  business  matters. 
In  Roberts  v.  Allman,  106  N.  G.  391,  11  S. 
BL  424,  it  is  held: 


•o 


'It  is  not  enough  that  parties  to  a  suit  should 
engage  counsel  and  leave  it  entirely  in  his 
charge.  They  should,  in  addition  to  this,  give 
to  it  that  amount  of  attention  which  a  man  of 
ordinary  prudence  usually  gives  to  his  import- 
ant business." 

This  case  cites  many  others  to  same  ef- 
fect, and  has  itself  been  dted  often  since. 
See  106  N.  G.  Anno.  Ed.  Besides,  it  is  not 
necessary  to  discuss  the  point,  for  there  is 
no  finding  by  the  judge  that  the  defendant 
has  A  meritorious  defense,  nor  would  the 
facts  found  have  sustained  such  finding. 

(2,S]  Unless  the  Judge  finds  that  there 
was  excusable  neglect  and  this  finding  Is 
correct  as  a  matter  of  law,  he  is  not  author- 
ized to  set  aside  the  Judgment  The  facts 
found  by  him  are  conclusive  If  there  is  any 
evidence  on  which  to  base  such  finding  of 
fact.  Whether  the  facts  found  constitute 
excusable  neglect  or  not  is  a  matter  of  law, 
and  reviewable  upon  appeal. 

[4]  But  even  when  the  facts  found  Jus- 
tify a  conclusion  that  the  neglect  was  ex- 
cusable, the  court  cannot  set  aside  the  Judg- 
ment unless  there  is  a  meritorious  defense. 
Norton  v.  McLaurin,  125  N.  G.  185,  34  S.  B. 
269,  where  the  subject  is  fully  discussed  with 
full  citation  of  authorities.  See,  also,  cases 
cited  thereto  In  the  Anno.  Ed.  In  the  recent 
case  of  Glisson  v.  Glisson,  153  N.  G.  188,  69 
S.  E.  56,  Brown,  J.,  says: 

''Unless  the  court  can  now  see  reasonably 
that  defendants  had  a  good  defense,  or  that  they 
could  make  a  defense  that  would  affect  the 
judgment,  why  should  it  engage  in  the  vain 
work  of  setting  the  judgment  aside?  Jeffries 
V.  Aaron,  120  N.  G.  169  [26  S.  B.  696] ;  Gher- 
ry  V.  Ganal  Go.,  140  N.  G.  423  [53  S.  B.  138, 
111  Am.  St.  Rep.  850,  6  Ann.  Gas.  143].' 


feature  of  the  case,  for  there  must  be  both 
excusable  neglect  and  a  meritorious  defense,  as 
the  cases  cited  by  us  will  show." 

In  Grumpier  v.  Hines,  174  N.  C.  284,  93 
S.  E.  780,  Allen,  J.,  citing  many  authorities, 
says: 

"One  who  asks  to  be  relieved  from  a  judg- 
ment on  the  ground  of  excusable  neglect  must 
show  merit,  as  otherwise  the  court  would  be 
asked  to  do  the  vain  thing  of  setting  aside  a 
judgment  when  it  would  be  its  duty  to  enter 
again  the  same  judgment  on  motion  of  the  ad- 
verse party." 

[6]  The  Judge  further  finds  as  facts  that 
the  plaintiff's  and  defendants'  chain  of  title 
both  cover  the  land  in  controversy ;  that  de- 
fendants' chain  of  title  Is  a  grant  March  10, 
1898,  mesne  conveyances  to  T.  G.  Wooten, 
who  on  February  17,  1911,  conveyed  to  the 
defendants  by  deed,  which  was  recorded  Feb- 
ruary 27,  1911;  also  that  the  "plaintifTs 
claim  Is  under  grant  Issued  about  1795,  which 
covers  land  In  controversy,  also  under  tax 
deeds,  and  connected  with  same  by  unbroken 
chain  of  title" ;  and  also  that  It  acquired  the 
T.  G.  Wooten  title  (under  which  defendants 
<daim)  by  lien  whidi  attached  prior  to  the 
said  Wooten's  deed  to  defendants,  by  virtue 
of  a  regular  sale  under  execution  on  a  Judg- 
ment against  T.  G.  Wooten  docketed  in  On- 
slow on  February  10, 1911, 11  days  before  the 
deed  from  said  Wooten  to  the  defendants 
was  registered,  and  7  days  before  it  purports 
to  have  been  executed. 

There  is  not  only  no  finding,  or  evidence 
set  out  in  any  affidavit  to  justify  such  find- 
ing, of  any  actual  possession  by  defendants 
or  those  under  whom  they  claim ;  but,  even 
if  they  had  been  In  actual  possession  from 
the  date  of  the  grant,  it  would  have  been  of 
no  avail,  as  the  grant  was  issued  after  1898, 
to  wit,  March  10,  1898.  Revisal,  {  1699,  pro- 
vides: 


»» 


This  is  dted  with  approval  by  Walker,  J., 
Harris  v.  Bennett,  160  N.  G.  347,  76  S.  E.  217. 

In  the  still  more  recent  case  of  Lumber 
Co.  V.  Gottingham,  ITS  N.  G.  829,  92  S.  E. 
12,  Walker,  J.,  after  citing  and  approving  the 
analysis  set  out  in  Norton  v.  McLaurin,  su- 
pra, says: 


Ml 


*It  would  be  idle  to  vacate  a  judgment  if 
there  is  no  real  and  substantial  defense  on  the 
merits.     But  we  need   not  decide  as   to  this 


**^ 


'Every  grant  of  land  .made  since  the  sixth 
day  of  March,  eighteen  hundred  and  ninety- 
three,  in  pursuance  of  the  statutes  regulating 
entries  and  grants  shall,  if  such  land  or  any 
portion  thereof  has  been  heretofore  granted  by 
this  state,  so  far  as  relates  to  any  such  land 
heretofore  granted,  be  absolutely  void  for  all 
purposes  whatever,  shall  confer  no  rights  what- 
ever upon  the  grantee  or  grantees  therein  or 
those  claiming  under  such  grantee  or  grantees, 
and  shall  in  no  case  and  under  no  circumstanc- 
es constitute  any  color  of  title  *  *  *  to  any 
person  whomsoever." 

The  statute  was  sustained  In  Weaver  ▼. 
Love,  146  N.  G.  414,  59  S.  B.  1041. 

Ut>on  the  facts  found  the  defendant  has 
not  shown  any  meritorious  defense,  and  the 
Judge  has  not  so  found. 

The  Judgment  below  must  be  reversed. 
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(177  N.  C.  256) 

BARNES  et  al.  y.  SALEEBY  et  al. 
(No.  105.) 

(Supreme  Court  of  North  Carolina.     April  2, 

1919.) 

1.  Justices  of  the  Peace  ^=»161(1)— Afpeai« 
—Time  fob. 

Appeals  from  justice's  judgments  should  be 
docketed  at  the  next  term  of  the  superior  court. 

2.  Justices  of  the  Peace  ^=s>161(1)— Appeai. 
—"Next  Tebm." 

The  phrase  **nezt  term/'  within  rule  requir- 
ing appeals  from  justice's  judgments  to  be 
docketed  at  the  next  term,  means  any  term, 
whether  civil  or  criminal,  that  begins  next  aft- 
er the  expiration  of  the  ten  days  allowed  for 
service  of  notice  of  appeal. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Next 
Term.] 

3.  Justices  of  the  Peace  ^s»161(1)— Appeal. 

The  superior  court  has  no  power  to  permit 
the  docketing  of  an  appeal  at  a  term  subse- 
quent to  the  one  to  which  it  should  have  been 
returned,  though  if  the  appeal  is  docketed  it 
can  allow  for  cause  the  notice  of  appeal  to  be 
entered  nunc  pro  tunc. 

4.  Justices  of  the  Peace  ^s»161(1)— Appeal 
—Absence  of  Court  at  Ensuing  Term. 

An  appeal  from  a  justice  of  the  peace  to  su- 
perior court  should  be  docketed  at  the  next 
ensuing  term,  though  the  judge  did  not  attend 
such  term;  all  matters  pending  thereat  being 
carried  over  to  the  next  term  in  view  of  Re- 
visal  1905,  |  1510. 

5.  Justices  of  the  Peace  ^=»202(1)— Appeal 
— Record  ABi. 

On  appeal  from  a  justice  of  the  peace  to 
the  superior  court,  where  justice  did  not  make 
a  return  of  the  notice  of  appeal  during  the  next 
term,  it  was  appellant's  duty,  where  superior 
court  judge  was  absent  from  such  next  term, 
to  file  motion  for  a  recordari  during  such  next 
term  to  preserve  his  right  to  have  the  case 
tried  at  the  next  succeeding  term  of  the  su- 
perior court. 

6.  Justices  of  the  Peace  ^=>161(1)— Appeal 
—Failure  to  Docket  at  Next  T^rm. 

Upon  appellant's  failure  to  docket  appeal 
from  justice  of  the  peace  to  superior  court  at 
the  next  term,  appellee,  under  Revisal  1005,  $ 
608,  could  move  to  dismiss  at  such  term,  but 
his  failure  to  so  do  did  not  estop  him  from 
asserting  appellant's  failure  to  docket  appeal  at 
the  next  term  as  a  bar  to  the  trial  of  the  case 
in  the  superior  court. 

7.  Frauds,    Statute  of  ^=>44(4)  —  Parol 
Lease  for  Indefinite  Period. 

Landlord's  verbal  agreement  not  to  rent 
property  while  it  was  occupied  by  tenant  with- 
out first  giving  the  tenant  an  opportunity  to 
renew  his  five-year  lease,  being  a  verbal  con- 
tract to  lease  for  an  indefinite  period,  is  void 
under  the  statute  of  frauds. 

8.  Landlord  and  Tenant  ^=s>86(1)  —  Con- 
tract TO  Lease— Consideration. 

Landlord's  agreement  during  the  lease,  and 
not  constituting  part  of  lease,  not  to  lease  prop- 


erty vdthout  first  giving  tenant  an  opportunity 
to  renew  lease  was  unenforceable,  being  with- 
out consideration. 

9.  Frauds,   Statute  of  <5=»129(7)  —  Parol 
Contract  to  Lease— Improvements. 

That  tenant  had  made  improvements  did  not 
take  landlord's  parol  agreement  not  to  rent  prop- 
erty while  tenant  was  in  occupancy,  without 
first  giving  tenant  opportunity  to  renew  his 
lease,  out  of  the  statute  of  frauds. 

10.  Frauds,   Statute  of  «=»129(5)— Verbal 
Contract  to  Lease— Partial  Payment. 

A  partial  payment  of  the  purchase  money 
or  of  lease  money  would  not  validate  a  ver- 
bal contract  rendered  void  by  the  statute  of 
frauds. 

11.  Landlord  and  Tenant  ^=:»89H— Eights 
OF  Tenant— Renewal  of  Lease. 

Tenant,  in  the  absence  of  an  agreement,  has 
neither  a  legal  nor  an  equitable  right  to  a  re- 
newal of  the  lease. 

12.  Evidence  <0..j  111(4)  «  Lbasb  —  Parol 
Agreement. 

In  the  case  of  a  written  lease,  evidence  of 
an  oral  contemporaneous  agreement  to  renew 
or  extend  the  lease  is  not  admissible  to  add  to 
the  written  lease,  in  accordance  with  the  gen- 
eral rule  that  evidence  of  oral  contemporaneous 
agreements  is  inadmissible  to  add  to  or  vary 
written  contracts. 

13.  Landlord  and  Tenant  ^=>86(1)— Option 
TO  Renew— Consideration. 

An  option  in  the  original  lease  to  renew 
would  not  be  without  consideration,  but  a 
promise  during  the  lease  to  give  the  tenant  such 
option  is  without  consideration. 

14.  Appeal  and  Error  «=»786— Disposition 
—Dismissal. 

Wherever  it  appears  upon  the  record  that 
no  serious  assignment  of  error  is  made,  the  ap- 
peal will  be  dismissed. 

16.  Appeal  and  Error  «=»78ft— Dismissal- 
Frivolous  Appeal— Effect  of  Bond. 
A  frivolous  appeal  by  hold-over  tenant  wfll 
be  dismissed,  though  bond  had  been  given  for 
payment  of  rent,  as  landlord  is  entitled  to  his 
property. 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty ;   Bond,  Judge. 

Action  by  E.  T.  Barnes  and  another  against 
G.  R.  Saleeby  and  others.  From  a  Judgment 
dismissing  appeal  from  Justice  of  the  peace 
to  the  superior  court,  defendants  appeal.  Ap- 
peal dismissed. 

This  action — ^summary  proceedings  in  eject- 
ment— was  begun  before  a  justice  of  the 
peace  In  Wilson  county  on  January  2,  1919, 
and  heard  the  same  day.  Judgment  for 
possession  and  for  costs  was  rendered,  from 
which  the  defendant,  In  open  court,  January 
2,  1919,  gave  notice  of  appeal  to  the  superior 
court,  and  filed  with  the  Justice  a  bond  to 
stay  execution.  The  next  ensuing  regular 
term  of  the  superior  court  was  scheduled  by 
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statute  to  be  held  the  week  beginnlDg  Janu- 
ary 13,  1919.  The  judge  did  not  attend  that 
term  of  the  court,  although  the  clerk  had 
placed  all  cases  returnable  to  and  pending  in 
the  court  on  the  docket.  The  justice  before 
whom  the  case  was  heard  did  not  make  any 
return  of  the  notice  of  appeal  until  Febru- 
ary 1,  1919.  The  appellant  did  not  file  with 
the  clerk  any  motion  or  papers  of  any  kind, 
with  reference  to  the  case  during  the  week 
commencing  January  13,  1919. 

A  regular  two-weeks  term  of  the  superior 
court  of  Wilson  convened  on  February  8, 
1919.  On  the  first  day  of  the  term,  the  plain- 
tiff made  a  motion,  on  notice  to  the  defend- 
ant, to  dismiss  the  appeal,  stating  that  he 
desired  the  appeal  dismissed,  but  if  the  de- 
fendant would  consent  to  a  trial  of  the  case 
on  its  merits,  the  motion  to  dismiss  the  ap- 
peal would  be  withdrawn  and  the  case  tried 
on  its  merits.  The  court  continued  this  mo- 
tion until  Thursday  of  that  week,  when  the 
motion  was  again  made;  the  plaintiff  again 
offering  to  withdraw  the  motion  if  the  de- 
fendant would  consent  to  a  trial  of  the  case 
on  its  merits.  The  case  could  not  be  tried 
except  by  consent  because  of  rule  24  of  Prac- 
tice in  Superior  Court  (81  S.  E.  xix).  Upon 
the  defendants  again  declining  to  consent  to  a 
trial  of  the  case  on  Its  merits,  the  plaintiff 
Insisted  on  his  motion,  and  judgment  dismiss- 
ing the  appeal  was  entered  as  set  out  in  the 
record.  From  the  judgment  dismissing  the 
appeal  the  defendant  gave  notice,  in  opeh 
court,  of  an  appeal  to  the  Supreme  Court,  and 
filed  bond  for  rent,  to  stay  execution  as  pro- 
vided by  statute. 

As  appears  from  the  certificate  of  the  clerk 
of  the  superior  court,  the  defendant  has  paid 
into  the  office  of  the  clerk  of  the  superior 
court  $70  rent  due  from  January  1,  1919,  to 
the  date  of  the  judgment,  February  6,  1919. 

On  February  8,  1919,  the  appellees  served 
notice  on  the  appellant  that  motion  would  be 
made  in  the  Supreme  Court  at  the  opening 
of  court  on  Tuesday,  February  18,  1919,  to 
docket  the  appeal  and  dismiss  same  for  the 
reason  that  the  appeal  was  not  taken  in 
good  faith  from  any  error  in  the  judgment, 
as  would  appear  from  an  inspection  of  the 
record,  but  was  taken  merely  for  the  purpose 
of  delay. 

This  motion  was  made  on  February  18th, 
and  the  court  ordered  the  transcript  printed 
and  the  appeal  placed  at  the  foot  of  the 
calendar  of  the  Seventh  District  for  hear- 
ing. 

John  B.  Woodard,  of  Wilson,  for  app^- 
lants. 

W.  A.  Lucas,  of  Wilson,  for  appellees. 

CLARK,  C.  J.  The  defendants  entered  in- 
to the  possession  of  a  store  on  Nash  street 
in  Wilson  on  January  1,  1914,  under  a  writ- 
ten lease,  by  the  terms  of  which  the  de- 
fendants were  to  make  certain  repairs,  in 
consideration  of  wtiich  they  were  to  enjoy  the 


occupancy  of  the  premises  at  a  stipulated 
rent  for  a  term  of  five  years  ending  December 
31,  1918. 

In  the  answer  of  the  defendants  to  the  mo- 
tion made  in  this  court  to  dismiss  the  appeal, 
the  defendants  say  that  after  the  repairs  had 
been  made  and  they  had  been  in  the  posses- 
sion of  the  property  for  two  years  or  more, 
they  approached  the  plaintiff,  E.  T.  Barnes, 
and  requested  him  to  negotiate  with  them 
before  the  property  was  leased  to  others,  and 
the  plaintiff,  Barnes,  said  that  he  would 
do  so. 

On  January  1,  1917,  the  plaintiff,  B.  T. 
Barnes,  in  a  written  contract  leased  the  prop- 
erty to  the  Barnes-Graves  Grocery  Company, 
his  coplaintiff,  for  a  term  of  three  years  com- 
mencing January  1,  1919,  and  immediately 
notified  the  defendants  of  this  fact.  On  Janu- 
ary 1, 1919,  the  defendants  refused  to  vacate 
and  surrender  the  possession  of  the  property, 
and  this  action  was  instituted. 

There  was  no  error  in  dismissing  the  ap- 
peal from  the  justice  of  the  peace.  Judg- 
ment was  rendered,  and  notice  of  appeal  to 
the  superior  court  given  in  open  court  when 
the  judgment  was  rendered  on  January  2, 
1919.  The  next  term  of  Wilson  superior  court 
was  January  13, 1919. 

[1,2]  Appeals  from  justice's  judgments 
sbould  be  docketed  at  the  "next  term." 
Barnes  v.  Railroad,  133  N.  0.  131,  45  S.  B. 
531 ;  Sondley  v.  Ashevllle,  110  N.  C.  89, 14  S. 
EX  514;   Ballard  v.  Gay.  108  N.  O.  544,  13  S. 

B.  207.  "Next  term"  means  any  term,  wheth- 
er civil  or  criminal,  that  begins  next  after 
the  expiration  of  the  ten  days  allowed  for 
service  of  notice  of  appeal.  Blair  v.  Coakley, 
136  N.  O.  408,  48  S.  B.  804 ;  Johnson  v.  An- 
drews, 132  N.  a  876,  43  S.  B.  926 ;  Pants  Co. 
V.  Smith,  125  N.  C.  588,  34  S.  B.  552 ;  Daven- 
port V.  Grissom,  113  N.  C.  38,  18  S.  B.  78; 
Sondley  v.  Ashevllle,  supra. 

[3, 4]  The  superior  court  has  no  power  to 
permit  the  docketing  of  an  appeal  at  a  term 
subsequent  to  the  one  to  which  It  should  have 
been  returned,  though  if  the  appeal  is  docket- 
ed it  can  allow  for  cause  the  notice  of  appeal 
to  be  entered  nunc  pro  tunc.  Davenport  v. 
Grissom,  supra;   Abell  v.  Power  Co.,  159  N. 

C.  348,  74  S.  B.  881.  The  fact  that  the  judge 
did  not  attend  the  January  term  did  not  re- 
lieve the  appellant  of  the  duty  of  seeing  that 
his  appeal  was  properly  docketed  at  the  "next 
ensuing  term."  All  matters  pending  at  the 
January  term  were,  by  operation  of  Revisal, 
{  1510,  carried  over  to  the  next  term  in  the 
same  plight  and  condition.  State  y.  Horton, 
123  N.  C.  695,  31  S.  B.  218. 

[6,  <}  If  the  defendant  had  filed  his  motion 
for  a  recordari  during  the  week  commencing 
January  13th,  as  it  was  his  duty  to  do,  then 
the  motion  would  have  gone  over  to  the  Feb- 
ruary term,  and  the  rights  of  the  defendant 
would  have  been  preserved.  Besides  no  mer- 
its were  shown  to  justify  the  application  for 
a  recordarL    It  is  true  the  appellee  could 
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have  docketed  the  appeal  at  the  January  term 
of  the  superior  court  and  hare  moved  to 
dismiss  (Revisal,  §  60S),  but  this  was  optional 
and  not  a  requirement,  and  failure  to  do  this 
was  not  an  estoppel  upon  the  appellee.  Day- 
enport  y.  Grissom,  supra. 

In  the  third  paragraph  of  the  defendant's 
answer  to  the  petition  filed  in  this  court  fof 
a  dismissal  of  the  appeal,  the  defendant  at- 
tempts to  Justify  his  holding  over  after  the 
expiration  of  the  term,  and  uses  the  following 
words: 

"Id  1016,  long  before  the  expiration  of  lau 
lease,  the  respondent,  desiring  to  retain  po»- 
session  of  said  premises,  so  expressed  himself, 
with  interest  and  earnestness,  to  the  petitioner, 
who,  in  the  conversation  referred  to  above,  and 
upon  several  occasions,  both  prior  and  subse- 
quent to  that  time,  assured  respondent  that  he 
had  Improved  the  property,  had  paid  his  rents 
promptly,  and  had,  in  every  way,  made  an  en- 
tirely satisfactory  tenant,  and  that  he  would 
not  rent  the  property  while  it  was  occupied  by 
respondent,  without  first  giving  the  respondent 
the  refusal  thereof,  and  an  opportunity  to  re- 
new hia  lease." 

[7,  8]  This  was  denied  by  the  plaintiff,  and, 
being  on  its  face  a  verbal  contract  to  lease 
for  an  Indefinite  period,  is  void;  moreover, 
It  is  not  enforceable  because  without  con- 
sideration. 

[9, 10]  The  allegation,  if  it  were  admitted, 
that^  the  defendant  having  made  some  im- 
provements on  the  land,  the  plaintiff  verbally 
promised  to  renew  the  lease,  would  not  avoid 
the  statute  of  frauds  when  pleaded.  Product 
Co.  V.  Dunn,  142  N.  0.  474,  55  S.  B.  299. 
Even  partial  payment  of  the  purchase  money, 
or  of  lease  money,  would  not  validate  a  verbal 
contract  rendered  void  by  the  statute  of 
frauds. 

[11,12]  "As  between  a  landlord  and  his 
tenant,  the  latter,  in  the  absence  of  an  agree- 
ment therefor,  has  neither  a  legal  nor  an 
equitable  right  to  a  renewal  of  his  lease,  and, 
in  the  case  of  a  written  lease,  evidence  of  an 
oral  contemporaneous  agreement  to  renew 
or  extend  the  lease  is  not  admissible  to  add 
to  the  written  release,  in  accordance  with  the 
general  rule  that  evidence  of  oral  contem- 
poraneous agreements  are  inadmissible  to  add 
to  or  vary  written  contracts."  16  R.  0.  L. 
883,  and  cases  there  dted.  The  promise  here 
alleged  to  have  been  made  during  the  term 
is  void  because  not  in  writing  and  of  uncer- 
tain duration. 

[18]  Even  where  the  agreement  is  in  writ- 
ing, and  in  the  lease  itself,  giving  the  lessee 
the  "privilege  of  occupying  the  premises  till 
such  further  time  as  he  may  wish  on  the 
same  terms,  the  right  to  renewal  has  been 
denied  upon  the  ground  that  the  duration  of 
the  proposed  new  lease  was  uncertain."  16  R. 
C.  li.  886.  A  fortiori  is  this  true  where  the 
alleged  agreement  is  oral,  and  is  without  any 
consideration  to  support  it.    An  option  In  the 


original  lease  to  renew  would  not  be  without 
consideration,  but  "a  promise  during  the  lease 
to  give  the  tenant  such  option  is  without  con- 
sideration, besides  being  void  if  not  in  writ- 
ing."   16  L.  R  A.  886. 

[14, 15]  The  plaintiff's  motion  to  dianiss  in 
this  court  should  be  allowed.  Wherever  it 
appears  upon  the  record,  as  in  this  case,  that 
no  serious  assignment  of  error  is  made,  the 
appeal  will  be  dismissed.  Blount  ▼.  Jones, 
175  N.  O.  708,  95  S.  B.  541 ;  I/Udwic*  v.  Min- 
ing Co.,  171  N.  C.  61,  85  S.  B.  949.  It  is  true 
that  the  defendant  has  given  bond  for  ttie 
rent  during  the  delay,  but  this  does  not  de- 
prive the  plaintiff  of  his  right  to  the  custody 
of  his  own  property.  He  may  have  leased  the 
property  to  his  coplaintiffs  at  a  higher  rent 
or  it  may  be  that  he  has  objection  to  the  con- 
tinuance of  the  defendant  as  his  renter. 
Otherwise,  he  would  doubtless  have  renewed 
the  lease.  It  is  not  incumbent  upon  the 
plaintiff  to  show  why  he  did  not  renew  the 
lease  to  the  defendant 

The  defendant  was  offered  opportunity  in 
the  court  below  at  the  February  term  to  try 
his  case,  and  did  not  choose  to  avail  himself 
of  it.  In  the  court  below,  and  here,  the 
ground  asserted  by  the  defendant  for  retain- 
ing the  plaintiff's  property  after  the  exi^ra- 
tion  of  the  lease  is  on  its  face  invalid  and 
frivolous. 

There  was  no  error  in  the  dismissal  of  the 
appeal  below,  and  the  motion  to  docket  and 
dismiss  in  this  court  is  allowed.  The  plain- 
tiffs should  not  longer  be  kept  out  of  posses- 
sion, without  legal  cause. 

Appeal  dismissed. 

HOKE  and  ALLEN,  JJ.,  concur  In  result 


(177  N.  a  251) 

KEARNEY  v.  SEABOARD  AIR  LINE  RT. 

CO.  (No.  251.) 

(Supreme  Oourt  of  North  Oarolina.    Mardi  26, 

1919.) 

1.  Tbial  ^=s»165— Motion  to  NoNsnnv-CoN- 

SIDEBATION  OF  EVIDENCE. 

In  passing  upon  a  motion  to  nonsuit  the 
evidence  in  support  of  plaintifTs  daim  most  be 
accepted  as  true  and  construed  in  the  light  moot 
favorable  to  him. 

2.  Railboads    ^s>484(3)--riBX8^Qi7B8noN 

FOB  JUBT. 

Whether  a  train  which  passed  at  3  p.  m. 
caused  the  fire,  which  burned  plaintiirs  budding 
at  2:30  a.  m.  the  next  morning,  heid  fbr  the 
jury. 

3.  Negligence  <d=s>117— Ck>NTBiBUT0BT  Neg- 
ligence—Imputation— Pubadinq. 

In  action  against  railroad  for  negligent  set- 
ting out  of  fire,  the  court  properly  refused  to 
charge  that.  If  an  ^mploytf  of  plaintiif  failed  to  pat 
out  the  fire  when  by  the  exercise  of  the  care  of  a 
prudent  man  he  should  have  done  so,  the  plaintiff 


••f- 


^=:9For  other  casec  .ce  same  topic  and  KET-NUMBER  in  all  Key-^Numbered  Digests  and  Indezss 


N.C.) 


KEARNEY  v.  SEABOARD  AIR  LINE  RT.  00. 


711 


could  not  recover,  where  there  was  no  averment 
in  the  answer  as  to  contributory  negligence,  as 
required  by  Bevisal  1905,  §  483. 

4.  Negligence      <d=s>122(l)  —  CoNTEiBtJTOBT 
Negligence  of  Servant— Burden  of  Proof. 

In  a  negligence  case,  where  defendant  sets 
up  contributory  negligence  of  an  employ^  of 
plaintiff,  such  defense  must  be  proven  by  the  de- 
fendant by  the  greater  w^ght  of  the  evidence. 

6.  Negliosnoe  ^=»90— Oontbibutort  Neqli- 
gbnce  of  Eicplo>t£— Scope  of  Employment. 

In  an  action  against  a  railroad  for  damages 
caused  by  fire,  plaintiff  is  not  responsible  for 
the  negligence  of  an  employ^  in  failing  to  put 
out  a  fire,  where  putting  out  fires  was  not  with- 
in the  scope  of  the  employe's  employment. 

6.  Appeal  and   Error   ®=s>216(2)— Matters 
Reviewable— iNSTBUcnoNB. 

Where  the  court  instructed  clearly  upon  an 
issue,  a  party  cannot  complain  that  the  instruc- 
tion should  have  been  fuller,  where  he  asked 
no  instruction  upon  such  point. 

Appeal  from  Superior  C6urt»  Franklin 
County;    Stacy,  Judge. 

Action  by  I.  H.  Kearney  against  the  Sea- 
board Air  Line  Railway  Company. 

This  action  is  to  recover  damages  for 
property  alleged  to  have  been  burned  by  the 
negligence  of  the  defendant.  From  a  verdict 
and  Judgment  for  ^10,000,  the  defendant  ap- 
pealed.   No  error. 

Murray  Allen,  of  Raleigh,  and  B.  T.  Hold- 
en,  of  Louisburg,  for  appellant 

White  ft  Malone,  W.  H.  Yarboroogh,  and 
W.  M.  Person,  all  of  Louisburg,  for  appel- 
lee. 

CLARK,  O.  J.  [1]  Owing  to  the  amount 
Involved,  this  case  has  required  very  full 
consideration  of  all  the  exceptions,  but  it 
really  turned  almost  entirely  upon  contro- 
verted facts  of  which  the  jury  were  the  ar- 
biters. The  plaintifT  contended  that  the  fire 
was  due  to  the  negligence  of  the  defendant 
in  permitting  its  right  of  way  to  become 
foul  and  its  engine  emitting  sparks,  which 
set  fire  to  the  right  of  way  and  thus  de- 
stroyed his  property*  The  defendant  con- 
tended that  the  fire  originated  in  the  plain- 
tiffs boiler  room.  The  train  alleged  to  have 
set  out  the  fire  passed  about  3  p.  m.,  and 
the  fire  was  discovered  raging  about  2:30 
next  morning.  There  was  evidence  that 
there  was  a  fire  on  the  defendant's  right  of 
way  after  the  train  passed.  There  was  evi- 
dence that  this  fire  was  put  out  by  a  clerk 
of  the  plaintiff,  and  circumstantial  evidence 
that,  though  he  attempted  to  put  it  out,  he 
failed  to  do  so.  There  was  conflict  in  the 
testimony  of  t)ie  witnesses  of  plaintiff  and  of 
defendant  as  to  what  was  the  first  building 
to  bum..  The  plaintiff's  witnesses  testified 
that  the  building  nearest  the  raUroad  burn- 


ed first,  while  defendant's  witnesses  said 
the  fire  originated  in  plaintiff's  boiler  roomr 
which  was  about  the  center  of  the  lot 
These  were  matters  for  the  consideration 
of  the  Jury,  and  there  was  sufi^dent  evi' 
dence  to  be  submitted  to  them  tending  to 
show  that  the  fire  resulted  from  the  neg- 
ligence of  the  defendant  It  has  been  uni- 
formly held  by  us  that,  in  passing  upon  the 
motion  to  nonsuit,  the  evidence  in  support 
of  plaintifTs  claim  must  be  accepted  as  true, 
and  construed  in  the  light  most  favorable  to 
him.  Boney  v.  Railroad,  175  N.  C.  854,  91 
S.  B.  560.  There  is  no  need  to  review  the 
evidence.  The  motion  to  nonsuit  was  proper- 
ly denied. 

[2]  The  defendant  relies  strongly  upon 
the  lapse  of  time  between  the  passage  of 
the  train  at  3  p.  m.  and  the  outbreak  of  the 
fire  burning  the  buildings;  but  this  was 
a  matter  for  the  consideration  of  the  Jury. 
In  Hardy  v.  Lumber  Co.,  160  N.  C.  118,  76 
S.  B.  855,  42  L.  R.  A.  (N.  S.)  759,  there  was 
a  lapse  of  12  days,  during  which  the  fire 
seems  to  have  smoldered.  The  question  of 
proximate  cause  iu  this  case  was  submitted 
to  the  Jury  in  accordance  with  the  principles 
and  authorities  in  that  well-considered  case. 

[3,4]  The  other  exceptions  are  settled  by 
Hardy  v.  Lumber  Co.,  supra,  and  the  cases 
therein  cited.  We  need  only  to  consider  at 
more  detail  exceptions  18,  81,  and  32,  that 
the  court  refused  to  charge  the  Jury  that — 

"If  the  Jury  shall  find  from  the  evidence  that 
Bmmett  Eidwards,  as  an  employ^  of  the  plain- 
tiff, failed  to  put  oat  the  fire  when  by  the  exer- 
cise of  a  prudent  man  he  should  have  done  so, 
the  plaintiff  could  not  recover." 

There  is  no  averment  in  the  answer  to 
support  such  a  plea,  which  would  be  an  al- 
legation of  contributory  negligence.  Revisal, 
§  483,  specifically  requires  that  such  plea 
should  have  l)een  set  up  in  the  answer.  See 
Hardy  v.  Lumber  CO.,  supra.  If  this  de- 
fense had  been  set  up  in  the  answer,  and 
if  there  had  been  evidence  tending  to  show 
that  It  was  within  the  scope  of  Edwards*  du- 
ty, still  the  prayer  would  have  been  defec- 
tive, because  such  defense  must  be  proven 
by  the  defendant  by  the  greater  weight  of 
the  evidence. 

[6]  Besides,  though  Edwards  was  an  em- 
ploy 6  of  the  plaintiff,  there  is  no  allegation, 
and  no  evidence  which  tends  to  show,  that 
it  was  within  the  scope  of  his  duty  to  put 
out  fires.  He  was  a  clerk  or  manager  of 
the  store.  An  employer  is  not  responsible 
for  the  negligence  of  his  employ^  outside  the 
scope  of  his  employment.  Especially  in  re- 
spect to  preventing  damages  from  fire  the 
rule  is  thus  stated  in  83  Cya  1346,  note  56: 

"An  employ^  of  the  owner  in  another  business 
not  connected  with  the  property  is  under  no 
legal  obligation  to  protect  it,  and  his  omission 
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to  do  so  is  not  contributory  negligence  on  the 
part  of  the  owner." 

[6]  We  do  not  think  that  the  other  ex- 
ceptions require  discussion.  The  court  in- 
structed clearly  upon  the  question  of  prox- 
imate cause,  and,  though  the  defendant  ex- 
cepts that  the  charge  should  have  heen  full- 
er in  that  regard,  the  defendant  asked  no 
instructions  upon  that  point.  Hardy  v.  Lum- 
ber Co.,  supra. 

The  diarge  of  the  court  seems  sufficiently 
dear  and  fulL  The  defendant  was  charged 
in  the  complaint  with  negligence  in  two  re- 
spects, and  the  plaintifC  put  on  evidence  to 
sustain  both  allegations,  yet  the  defendant 
put  on  no  evidence  in  denial  of  either  the 
foul  right  of  way  or  of  negligence  in  putting 
out  fire  on  such  right  of  way.  The  contro- 
versy, as  submitted  to  the  jury  upon  the 
facts,  was  whether  fire  was  set  out  by  the 
negligence  of  the  defendant,  and  whether  the 
fire  thus  set  out  spread  to  and  destroyed  the 
plaintifiTs.  property. 

The  amount  involved  Justified  the  very 
thorough  discussion  in  the  argument  and 
briefis  here,  and  the  facts  were  doubtless 
fully  presented  to,  and  thoroughly  under- 
stood by,  the  jury,  who  have  found  their 
verdict  in  favor  of  the  contentions  of  the 
plaintiff. 

Upon  the  questions  of  law  presented  to  us 
by  the  exceptions  of  tne  defendant  we  find — 

No  error. 


(177  N.  C.  279) 

THOMPSON  V.  STANDARD  OIIj  CO. 

(No.  323.) 

(Supreme  Court  of  North  Carolina.     April  2, 

1919.) 

1.  Master  and   Servant   ^=>101,  102(1)  — 

Duty  op  Employer— Safe  Place  to  Work. 

Ehnployer  in  exercise  of  reasonable  care  is 

required  to  furnish  employes  a  safe  place  in 

which  to  work. 

2.   BiASTEB    AND     SERVANT     ^=S>101,    102(1)    — 

DuTT  OF  Employer— Safe  Applla-nces. 

Employer  in  the  exercise  of  reasonable  care 
is  required  to  furnish  employes  implements, 
tools,  and  appliances  suitable  for  the  work  in 
which  they  are  engaged. 

8.  Master  and  Servant  ^=s>230(l)— Injttbt 
TO  EMPLOTfr- Contributory  Negligeng»— 
Inexperience. 

The  extent  of  injured  emi)loy6*8  experience 
is  not  always  necessarily  controlling  upon  ques- 
tion of  the  employe's  contributory  negiigence. 

4.  Master  and  Servant  ^=:»2d9(37>-iJuRT 
Question— Negligence  of  Master. 

Where  employ^  was  ordered  to  scotch  mov- 
ing car,  and  the  only  implement  he  had  for  such 
purpose  was  a  pinch  bar,  which  was  inadequate, 
and  the  order  given  the  employ^  was  one  calling 
for  instant  obedience,  and  one  which  was  nat- 


urally obeyed  with  the  only  implement  the  em- 
ploy6  had,  the  submission  to  jury  of  the  ques- 
tion of  employer's  negligence  was  not  prejudicial 
to  employer. 

5.  Master  and  Servant  ^=5>288(16)  —  As- 
sumption OF  Risk  —  Obedience  of  Com- 
mand—Use OF  Inadequate  Tool. 

Where  employ^  used  pinch  bar,  the  only 
tool  furnished  him,  in  effort  to  scotch  moving 
car  in  obedience  to  order,  and  was  injured  be- 
cause of  inadequacy  of  pinch  bar  for  such  pur- 
pose, the  submission  to  jury  of  question  of  as- 
sumption of  risk  was  not  prejudicial  to  em- 
ployer ;  such  order  being  one  calling  for  in- 
stant obedience,  and  was  naturally  obeyed  with 
the  only  implement  the  employ^  then  had. 

Appeal  from  Superior  Court,  Alamance 
County;    Devin,  Judge. 

Action  by  Samuel  Thompson  against  the 
Standard  Oil  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.     No  error. 

The  action  is  to  recover  damages  for  in- 
juries caused  by  the  negligence  of  defendant 
company,  the  employer,  in  supplying  plaintiff, 
an  employ^,  with  an  improper  tool  or  imple- 
ment with  which  to  do  his  work,  to  wit 
placing  a  car  on  a  railroad  track  in  proper 
position,  and  by  a  negligent  order  as  to  the 
present  use  of  said  implement,  given  by  a 
Mr.  Fowler,  who  was  there  in  personal 
charge  of  the  work  and  who  stood  towards 
plaintiff  and  his  coemployte  in  the  position 
of  vice  principal.  On  denial  of  liability  and 
pleas  of  contributory  negligence  and  assump- 
tion of  risk,  the  jury  rendered  a  verdict  for 
plaintiff,  assessing  substantial  damages. 
Judgment  on  the  verdict  for  plaintiff,  and 
defendant  excepted  and  appealed.  There 
was  no  evidence  offered  by  defendant,  and 
the  errors  assigned  are  that,  at  dose  of  plain- 
tifTs  testimony,  his  honor  failed  to  instruct 
the  jury  as  requested  that,  if  they  should 
find  the  facts  to  be  as  testified  to  by  the  wit- 
nesses, they  must  answer  the  issue  of  neg- 
ligence and  of  contributory  negligence  and 
assumption  of  risk  for  defendant. 

Parker  &  Long,  of  Graham,  and  Jas.  H. 
Pou,  of  Raleigh,  for  appellant. 

R.  C.  Strudwlck,  of  Greensboro,  and  T.  CL 
Carter,  of  Mebane,  for  appellee. 

HOKE,  J.  From  the  admissions  in  the 
pleadings  and  the  facts  in  evidence,  it  ap- 
pears that,  in  July,  1917,  plaintiff  and  one 
or  two  others,  co-workers  in  the  employment 
of  the  defendant  company  for  the  purpose, 
were  engaged  in  placing  a  tank  car  of  the 
company,  then  on  the  railroad  track,  in  a 
proper  position  in  reference  to  one  of  its 
subsidiary  tanks,  to  the  end  that  its  con- 
tents might  be  emptied  into  the  stationary 
tank  by  means  of  a  hose,  etc. ;  that  the  work 
was  being  done  in  the  presence  and  under  the 
personal   supervision   and   direction  of  one 
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J.  O.  Fowler,  also  an  employ^  of  the  compa-  [ 
ny,  and  who  stood  towards  plaintiff  and  his 
co-workers  in  the  position  of  vice  principal; 
that,  the  tank  car  being  a  short  distance  out 
of  position  and  downgrade,  plaintiCC  and  his 
coemployte  were  "pinching"  it  upgrade  using 
for  the  purpose  a  pinch  bar  supplied  by  said 
Fowler  from  the  company's  tooihouse  on  the 
premises.  This  pinch  bar  is  not  described 
in  the  record,  but  it  is  evidently  an  imple- 
ment or  a  tool  made  of  wood  and  iron,  de- 
signed for  pushing  a  car  upgrade  and  afford- 
ing a  leverage,  in  part,  by  means  of  a  long 
handle,  fitted  in  some  way  into  the  contri- 
vance or  annexed  as  a  part  of  it  It  is 
sometimes  spok^i  of,  by  the  witnesses,  as  a 
crowbar,  and  it  is  evidently  similar  to  some 
extent,  though  it  is,  as  stated,  in  some  way 
80  constructed  as  to  fit  it  for  the  purpose 
in  which  it  was  then  being  used.  Speaking 
more  directly  to  the  occurrence,  the  plain- 
tiff, testifying  in  his  own  behalf,  said,  among 
other  things: 

"The  car  was  on  the  side  track,  south  of  the 
main  tracdc,  and  when  we  got  there  the  ear  was 
not  at  the  right  place,  and  Mr.  Fowler  said, 
'Boys,  it  has  got  to  be  pinched  up  a  little;  it 
is  not  at  the  place.'  We  pinched  it  up,  and 
pinched  a  little  too  far  ahead,  and  he  applied 
the  brakes  and  said,  *Boys,  this  car  is  a  little 
too  far  ahead  now.'  He  took  a  plough  point 
and  put  in  where  he  wanted  the  car  to  come; 
and  he  got  back  on  the  car  to  let  the  brakes 
off,  so  the  car  would  come  down,  but  the  car 
stood  still,  and  he  said,  'Boys,  get  behind  there 
and  give  it  a  little  start'  I  had  the  pinch  bar, 
and  I  went  behind  and  pinched  it,  and  it  start- 
ed to  rolling,  and  I  made  right  back  for  the 
front,  and  I  looked  up,  and  Fowler  was  putting 
the  brakes  on,  and  he  said,  'Scotch  it !  Scotch 
it!'  And  I  put  the  bar  under  it,  and  that  is 
all  I  know.  Fowler  called,  'Scotch  it!  Scotch 
it !'  And  I  attempted  to  scotch  it  with  the  pinch 
bar.  That  was  all  I  had  to  scotch  it  with. 
There  were  brakes  on  both  ends  of  the  car,  and 
Fowler  was  on  front,  or  west  end  of  car.  When 
we  commenced  to  pinch  he  was  on  the  car  at 
the  brakes,  and  he  said,  'Boys,  it  is  a  little  bit 
too  far  ahead  now.'  Me  and  Sam  and  Hoskins 
were  pinching  the  car,  and  we  pinched  it  too 
far  east  Fowler  put  on  brakes,  and  they  held 
the  car.  The  grade  there  slopes  west  He  told 
us  to  go  behind,  to  the  east  end  of  the  car,  and 
give  it  a  start  He  hcul  released  the  brake,  and 
we  pinched  the  car,  and  it  began  to  roll  west, 
and  I  came  around  on  the  south  side  of  car  and 
had  pinch  bar  in  my  hand,  and  had  gotten  about 
mlddleways  of  car  when  Fowler  said,  'Scotch 
it!  Scotch  it!'  and  I  put  pinch  bar  under 
front  end  of  the  car,  and  that  is  all  I  remem- 
ber." 

Other  witnesses  confirmed  this  statement 
saying  also:  That  just  before  getting  on  the 
car  to  manage  the  brakes  Fowler  put  a 
plough  point  on  the  track  to  indicate  where 
it  should  be  stopped  and,  having  directed 
his  helpers  to  give  the  car  a  start,  it  rolled 
down  the  track,  crushing  the  plough  point, 
and  he  called  to  plaintiff,  who  had  walked 


forward  with  the  bar  in  his  hand,  "Scotch 
it,  Sam,  scotch  it!"  That  plaintiff  in  the  en- 
deavor to  obey  his  order,  put  the  end  of  the 
pinch  bar  before  one  of  the  wheels,  when  it 
was  knocked  up,  the  end  striking  plaintiff 
under  the  chin  and  knocking  him  onto  the 
track  and  causing  him  to  receive  permanent 
and  painful  physical  injuries.  Further,  Sam 
Caine,  testifying  for  plaintiff,  said: 

"Mr.  Fowler  got  on  top  of  car  and  took  off 
brakes,  and  it  would  not  start,  and  he  told  us 
to  give  him  a  little  start  Mr.  Fowler  had  put 
plow  point  on  track  where  he  wanted  car  to 
stop.  Me,  Sam  Thompson,  and  Hoskins  went 
to  east  end  of  car  and  pinched  it,  and  it  started 
to  roll  west,  and  we  started  back  to  west  end 
of  car  on  south  side,  and  Mr.  Fowler  said 
'Scotch  it,'  and  I  don't  know  whether  he  said 
Sam  or  not,  but  Sam  Thompson  ran  with  the 
crowbar  and  put  it  under  the  wheel,  and  the 
crowbar  hit  him  under  the  chin,  and  that  knock- 
ed him  into  the  middle  of  the  track.  I  had 
started  to  get  a  stick  of  wood  at  the  brickkiln, 
which  was  not  far,  when  I  saw  Sam  Thompson 
was  struck.  I  went  back  to  him  and  did  not  get 
the  wood.  Thompson  was  lying  in  middle  of 
track,  and  his  foot  was  mashed,  and  his  head 
and  tongue  cut.  When  the  car  rolled  on  the 
plow  point,  it  mashed  it  all  to  pieces:  Sam 
Thompson  had  crowbar  when  Mr.  Fowler  said 
'Scotch  it,'  and  neither  of  the  other  two  had 
anytiiing.  Mr.  Fowler  had  provided  nothing 
to  scotch  it  with  except  plow  point** 

[1 , 2]  It  is  the  accepted  principle  in  this 
state  that  an  employer  of  labor,  in  the  ex- 
ercise of  reasonable  care,  is  required  to  fur- 
nish his  employes  a  safe  place  to  work  and 
provide  them  vdth  implements,  tools,  and  ap- 
pliances suitable  for  the  work  in  which  they 
are  engaged.  Kiger  v.  Scales  Co.,  162  N.  G. 
133,  78  S.  K.  76;  Mincey  v.  CJoast  Line,  161 
N.  O.  467,  77  S.  E.  673 ;  Reid  v.  Bees  CJo.,  155 
N.  C.  231,  71  S.  E..  315;  Hicks  v.  Manufac- 
turing Co.,  138  N.  C.  319,  50  S.  E.  703.  And 
it  has  been  repeatedly  held  that  the  posi- 
tion may  be  recognized  in  the  case  of  simple, 
ordinary  tools,  where  the  defect  "is  of  a  kind 
importing  menace  of  substantial  injury,  hav- 
ing due  regard  to  the  nature  of  the  work 
and  the  manner  of  doing  it,  and  it  is  fur- 
ther shown  that  the  employer  knew  of  such 
defect,  or  should  have  found  it  out  under 
the  duty  of  inspection  ordinarily  incumbent 
upon  him  in  tools  of  that  kind,  etc.  King  v. 
Atlantic  Coast  Line,  174  N.  C.  89,  93  S.  E. 
378;  Rogerson  v.  Hontz,  etc.,  174  N.  C.  27, 
93  S.  E.  376;  Wright  v.  Thompson,  171  N.  C. 
88,  87  S.  E.  963;  Reid  v.  Rees,  165  N.  C. 
231,  71  S.  B.  315;  Mercer  v.  Railroad,  154 
N.  C.  399,  70  S.  E.  742,  Ann.  Cas.  1912A, 
1002.  And,  in  this  connection,  there  are  nu- 
merous decisions  to  the  effect  that  the  gen- 
eral directions  or  present  and  special  orders 
of  a  boss  or  higher  employ^,  one  who  rep- 
resents the  employer  and  stands  towards  the 
workmen  in  the  position  of  vice  principal, 
may  be  considered  as  a  relevant  fact  when 
it  is  one  from  which  in  itself  or  \n  cennec* 
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tion  with  the  attendant  circumstances  the 
fact  of  negligence  may  be  reasonably  infer- 
red. Atkins  V.  Madry,  174  N.  C.  187.  93  S.  B. 
744;  Howard  v.  Oil  Co.,  174  N.  C.  651,  94 
S.  E.  412;  Howard  v.  Wright,  173  N.  C. 
339,  91  S.  B.  1032 ;  Wade  v.  Contracting  Co., 
149  N.  C.  177,  62  S.  B.  919 ;  Holton  v.  Lum- 
ber  Co.,  152  N.  0.  68,  67  S.  B.  54 ;  Noble  v. 
Lumber  Co.,  151  N.  a  76,  66  S.  B.  622,  134 
Am.  St.  Rep.  974;  Allison  v.  Railway,  129 
N.  C.  336,  40  S.  B.  91;  Fatten  y.  Railway, 
96  N.  C.  455,  IS.  B.  868. 

Not  only  is  an  employer  supposed,  as  a 
rule,  to  control  the  conditions  under  which 
the  work  is  done  and  to  have  a  more  extend- 
ed and  accurate  knowledge  of  such  work  and 
the  tools  and  appliances  fitted  for  same,  but 
the  order  itself  given  by  the  employer  or  his 
Tice  principal  directing  the  work,  and  the 
natural  impulse  of  present  obedience  on  the 
part  of  the  employ^,  are  additional  and  rel- 
evant facts  to  be  considered  in  passing  upon 
the  latter's  conduct  in  reference  to  the  issue. 
Accordingly,  several  of  the  cases  just  cited 
are  in  illustration  and  support  of  the  posi- 
tion that  there  is  or  may  be  a  distinction  in 
weigliing  the  conduct  of  the  employer  and 
employ^  even  when  the  principal  objective 
facts  are  open  to  the  observation  of  both. 
Thus,  in  Patton  v.  Railroad,  supra,  defend- 
ant was  held  liable  for  a  negligent  order 
which  caused  an  employ^  to  jump  from  a 
moving  car,  while  the  employ^,  obeying  the 
order,  was  relieved  of  responsibility.  The 
ruling  apposite  was  stated  as  follows: 

''One  who  is  injured  by  jumping  from  a  mov- 
ing train  is  generally  barred  of  a  recovery  by 
reason  of  his  contributory  negligence,  but  where 
a  servant  was  ordered  by  Ms  superior  to  do  so 
in  order  to  perform  a  duty  for  the  company,  it 
not  appearing  to  the  servant  at  the  time  that 
obedience  would  certainly  cause  injury,  it  was 
held,  that  there  was  no  such  contributory  n^li- 
gonce  as  would  prevent  a  recovery.^ 


or  that  they  had  been  doing  work  of  this 
kind.  On  the  contrary,  it  would  seem  from 
the  record  that  they  were  engaged  in  other 
work  and  under  another  employer,  and  were 
called  in  and  hired  by  Fowler,  the  vice  prin- 
cipal, to  do  this  particular  job,  and  it  is  the 
natural,  certainly  the  permissible,  inference 
that  they  were  inexperienced  In  the  work 
they  were  then  doing.  And,  in  reference  to 
the  issue  as  to  assumption  of  risk,  the  court, 
in  Wallace  v.  Power  Co.,  176  N.  0.  at  pa«e  561, 
97  S.  B.  at  page  612,  speaking  to  the  question, 
said: 


i«i 


tt 


A  similar  position  is  approved  in  Noble 
V.  Lumber  Co.,  supra,  and  in  Allison  v.  Rail- 
road, it  was  held: 

"Where  a  section  master  fails  to  use  rea- 
sonable care  for  the  protection  of  persons  work- 
ing under  him  and  one  of  them  is  injured,  the 
*  *  *  company  is  liable  for  the  negligence  of 
its  servant.*' 

And  further: 

"Where  a  section  master  orders  a  person  un- 
der him  to  throw  a  hand  car  off  the  track  to 
prevent  a  collision  with  a  freight  train  and 
the  employ^  is  injured  in  the  execution  of  the 
act,  he  is  not  guilty  of  contributory  negligence." 

[3]  True,  in  several  of  these  cases,  it  is 
made  to  appear,  and  weight  is  given  to  the 
fact,  that  the  employ^  in  question  was  inex- 
perienced but  this  is  not  always  or  neces- 
sarily controlling,  and,  furthermore,  in  this 
instance  it  is  not  shown  that  these  subordi- 
nates were  regular  employes  of  the  company, 


In  the  recent  case  of  Howard  ▼.  Wright,  173 
N.  C.  339,  91  S.  B.  1032,  the  position  as  it  ob- 
tains here  is  stated  as  follows:  *The  defense 
of  assumption  of  risk  is  one  growing  out  of 
the  contract  of  employment,  and  extends  only 
to  the  ordinary  risks  naturailly  and  usually  in- 
cident to  the  work  that  the  employ^  has  under- 
taken to  perform,  and  does  not  include  risks 
and  dangers  incident  to  a  failure  on  the  part 
of  the  employer  to  perform  his  own  nondelega- 
ble duties'— the  opinion  citing  in  approval  Tar- 
borough  V.  Geer,  171  N.  C.  335,  88  S.  B.  474 ; 
Norris  v.  Holt-Morgan  MiUs,  154  N.  C.  474- 
485,  70  S.  E.  912 ;  Pressly  v.  'Tarn  Mills,  138 
N.  O.  410,  51  S.  B.  69 ;  Hicks  v.  Mfg.  Co.,  138 
N.  C.  319-327,  50  S.  B.  703. 

"Bven  in  those  jurlsdictionB  where  a  different 
concept  of  assumption  of  risk  prevails,  as  ex- 
emplified in  the  decisions  of  the  federal  courts 
construing  the  Employers'  Liability  Act  [Act 
Cong.  April  22,  1908,  c.  149,  35  Stat.  65  (U.  S. 
Comp.  St.  §§  8657-8665)],  it  is  held  that  the 
position  does  not  obtain  in  cases  attributable 
to  the  employer's  own  negligent  breach  of  doty, 
unless  the  conditions  thereby  created  are  of  an 
enduring  kind  or  under  circumstances  that  af- 
ford to  the  injured  employ^  a  fair  opportunity 
to  know  of  these  conditions  and  appreciate  the 
risks  and  dangers  which  they  present.  GHa 
Valley  Ry.  v.  Hall,  232  U.  S.  94,  34  Sup.  Ct. 
229,  58  Ll  Ed.  521;  Jones  v.  Bailroad,  97  S. 
E.  48,  present  term;  King  v.  Railroad,  97 
S.  B.  29,  present  term.' 


>» 


[4,  5]  Under  the  principles  stated  and  up- 
held in  these  and  other  like  authorities,  there 
was  no  error,  to  the  defendant's  prejudice, 
certainly,  in  referring  to  the  jury  the  ques- 
tions of  negligence,  contributory  negligence, 
or  assumption  of  risk.  It  was  admitted  on 
the  argument  for  the  defendant  that  the 
pinch  bar,  the  implement  supplied  by  compa- 
ny, was  not  fitted  for  stopping  the  car,  and 
that  its  use  for  that  purpose  threatened  in- 
jury. Hie  latter  fact  would  seem  to  stand 
revealed  from  the  evidence,  and,  the  injury 
having  undoubtedly  resulted,  defendant's  lia- 
bility on  the  first  issue  was  practically  con- 
ceded, and  on  the  second  and  third  issues 
the  facts,  showing  that  the  car  rolling  down- 
grade had  already  run  over  and  crushed  the 
plow  point,  which  Fowler,  the  boss,  had 
placed  to  stop  the  car  at  the  proper  position, 
presented  a  case  of  emergency,  and  the  or- 
der of  Fowler  to  plaintiff,  standing  by  in 
position  with  the  bar  in  his  hand  and  nothing 
else  offered  or  available,  ^'Scotch  lt»  Sam, 
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scotch  it!**  was  one  calling  for  Instant  obe- 
dience, and  was  not  unnaturally  or  unrea- 
sonably obeyed  with  the  Implement  he  then 
had.  And  these  conditions  having  been 
presently  created  and,  in  part,  influenced  by 
the  negligent  order  of  the  vice  principal,  af- 
fording to  plaintiff  no  fair  and  reasonable 
opportunity  to  weigh  or  appreciate  the  dan- 
ger attendant  upon  his  act,  there  seems  to 
be  very  little,  if  any,  ground  to  support  the 
defense  either  of  contributory  negligence  or 
assumption  of  risk. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  for  plaintiff  is  affirmed. 

No  error. 


(177  N.  C.  243) 

NOBLES  V.  NOBIiES  et  aL    (No.  170.) 

(Supreme  Court  of  North  Carolina.    March  26, 

1919.) 

1.  Quieting  Title  ^=:»&— Auvebse  Claim  to 
Bemaindeb. 

One  claiming  to  own  land  in  fee  may  main- 
tain suit  to  quiet  title  against  his  children,  as- 
serting that  he  has  only  a  life  estate,  with  re- 
mainder in  them. 

2.  Wills  «=>608(3)— Estate  Devised— Rtnus 
IN  Shellet's  Oase—^'Leoal  Repbebbnta- 

TIVES." 

Devise  to  O.  for  life,  and  then  to  his  legal 
representatives,  gives  him  a  fee  simple,  under  the 
rule  In  Shelley's  Case;  "legal  representatives" 
being  used  as  synonymous  with  "heirs  of  the 
body." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Legal 
Representative.] 

8.  JuDGiCBNT  ^s»736 — Estoppel  ^  Judgment 
in  Fabtttion. 
A  partition  proceeding  between  O.  S.  &  J.» 
devisees  of  undivided  interests,  only  contemplat- 
ing a  severance  of  the  possession  between  them, 
and  an  affirmance  of  the  division  they  had  made 
by  deed,  judgment  awarding  O.'s  share  to  him 
"and  his  legal  representatives"  did  not  estop  him 
to  claim,  as  against  his  children,  that  he  had 
been  devised  a  fee  simple. 

Appeal  from  Superior  Court,  Pitt  County; 
Allen,  Judge. 

Action  by  Osborne  C.  Nobles,  Sr.,  against 
Stephen  F.  Nobles  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

The  action  was  to  remove  a  cloud  on  the 
title  of  plaintiff,  claiming  to  own  the  land  In 
fee  simple  under  a  devise  In  his  mother's 
will  as  follows: 

"Item  1.  I  give  and  devise  to  my  son,  Osborne 
C.  Nobles,  the  home  in  which  I  now  Hve,  to- 
gether with  all  the  buildings  and  one-half  of  the 
tract  of  land  on  which  they  are  situated,  during 
his  lifetime,  then  to  his  legal  representatives;" 

the  other  half  of  the  land  having  been  de- 
vised, one-fourth  each   to  Stephen  F.   and 


John  C.  Nobles.  That,  in  1910,  Stephen  F. 
and  John  C.  Nobles,  and  plaintiff,  Osborne 
C.  Nobles,  made  a^  attempt  to  divide  same, 
and  executed  deeds  to  each  other  in  pursu- 
ance of  their  agreement,  and  on  the  theory 
that  Osborne  C.  had  a  fee-simple  interest  In 
the  portion  of  land  divided  to  him.  Question 
having  been  raised  as  to  the  fee-simple  title 
of  O.  C.  Nobles,  with  a  view  of  perfecting 
the  division  and  mutually  assuring  the  title, 
a  proceeding  was  Instituted,  and  partition 
was  made  by  commissioners  duly  appointed 
by  the  court,  and  In  which  the  share  of  O. 
C.  Nobles  was  allotted  to  "him  and  his  legal 
representatives."  It  was  contended  and 
claimed  by  defendants,  children  of  O.  C.  No- 
bles, that  their  father,  under  the  devise,  only 
had  a  life  estate  in  the  property,  and  that 
said  defendants  owned  the  remainder  in  fee. 
There  was  Judgment  for  plaintiff,  and  de- 
fendants excepted  and  appealed. 

F.  C.  Harding,  of  Greenville,  for  appellee. 

HOKE,  J,  [1]  In  Setterwhite  v.  Galla- 
gher, 173  N.  C,  528,  92  S.  B.  370,  speaking 
to  the  proper  interpretation  and  effect  of  our 
statutes  now  controlling  in  actions  of  this 
character  to  remove  a  doud  from  the  title, 
the  court  said: 

"Having  reference  to  the  board  and  inclusive 
language  of  the  statute,  the  mischief  complained 
of,  and  the  purpose  sought  to  be  accomplished, 
we  are  of  opinion  that  the  law,  as  its  terms 
dearly  import,  was  designed  and  intended  to 
afford  a  remedy  wherever  one  owns  or  has  an 
estate  or  interest  in  real  property,  whether  he  is 
in  or  out  of  possession,  and  another  wrongfully 
sets  up  a  claim  to  an  estate  or  interest  therein 
which  purports  to  affect  adversely  the  estate  or 
interest  of  the  true  owner,  and  which  is  reason- 
ably calculated  to  burden  and  embarrass  such 
owner  in  the  full  and  proper  enjoyment  of  bis 
proprietary  rights,  including  the  right  to  dis*-- 
pose  of  the  same  at  its  fair  market  value.  And 
it  should  and  does  extend  to  audi  adverse  and 
wrongful  claims,  whether  in  writing  or  parol, 
whenever  a  daim  by  parol,  if  established,  could 
create  an  interest  or  estate  in  the  property,  as 
in  case  of  a  parol  trust  or  a  lease  not  required 
to  be  in  writing.  And  it  should  be  allowed,  too, 
when  existent  records  or  written  instruments 
reasonably  present  such  a  claim,  the  statute  pre« 
venting  all  hardship  in  such  cases  by  its  provi- 
sion that  if  the  holder  does  not  insist  on  the 
same  in  his  answer  or  does  not  answer  at  all 
the  plaintiff  shall  pay  the  costs." 

And  in  same  volume,  Smith  v.  Smith,  173 
N.  C.  124,  91  S.  E3.  721,  the  principles  so  stat- 
ed were  applied  to  a  case  like  the  present, 
where  the  father,  claiming  to  own  the  land 
in  fee,  was  allowed  to  maintain  a  suit 
against  the  children,  who  asserted  that  he 
only  had  a  life  estate,  in  the  property,  with 
the  remainder  to  his  said  children. 

[2]  Coming,  then,  to  the  principal  ques- 
tion, we  concur  in  his  honor's  view  that  the 
devise  in  his  mother's  will,  "to  my  son  Os- 
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borne  C.  Nobles  the  home  and  buildings  and 
one-half  the  land  for  his  lifetime,  and  then 
to  his  legal  representatives,"  confers  upon 
the  devisee  a  fee-simple  estate  in  the  prop- 
erty under  the  rule  in  Shelley's  Case:  The 
principles  of  this  notable  case  have  been  dis- 
cussed and  applied  in  several  of  our  later 
decisions,  and  the  rule  appearing  in  Ck)ke's 
Reports  and  Preston  on  Estates  Is  given, 
respectively,  as  follows: 

"That,  when  an  ancestor  by  any  gift  of  con- 
veyance taketh  an  estate  of  freehold,  and  in  the 
same  gift  or  conveyance  an  estate  is  limited, 
either  mediately  or  immediately,  to  his  heirs  in 
fee  or  in  tail,  the  word  'heirs'  is  a  word  of  limi- 
tation of  the  estate,  and  not  a  word  of  pur- 
chase."   1  Coke,  104. 

And  in  Preston  on  Estates: 

''When  a  person  takes  an  estate  of  freehold 
legally  or  equitably  under  a  deed,  will,  or  other 
writing,  and  in  the  same  instrument  there  is  a 
limitation  by  way  of  remainder,  either  with  or 
without  the  interposition  of  another  estate,  of 
an  interest  of  the  same  legal  or  equitable  quality 
to  his  heirs  or  the  heirs  of  his  body,  as  a  class 
of  persons  to  take  in  succession  from  generation 
to  generation,  the  Umitation  to  the  heirs  entitles 
the  ancestor  to  the  whole  estate." 

So  stated,  the  rule  in  question  has  always 
been  recognized  with  us,  and  a  perusal  of 
these  and  other  like  cases  will  disclose  that, 
when  the  terms  of  the  instrument,  by  correct 
interpretation,  convey  the  estate  in  remain- 
der to  the  heirs  of  the  first  taker  as  a  class 
"to  take  in  succession  from  generation  to 
generation,"  to  the  same  persons  as  those 
who  would  take  as  inheritors  under  our 
canons  of  descent,  and  in  the  same  quantity, 
the  principle  prevails  as  a  rule  of  property, 
both  in  deeds  and  wills,  and  regardless  of 
any  particular  intent  to  the  contrary  other- 
wise appearing  in  the  instrument.  Crisp  v. 
Biggs,  176  N.  C.  1,  96  S.  B.  662 ;  Cohoon  v. 
Upton,  174  N.  C.  88,  93  S.  E.  446;  Ford  v. 
McBrayer,  171  N.  C.  421,  88  S.  E.  736; 
Robeson  v.  Moore,  168  N.  C.  389,  84  S.  B. 
351,  L.  R.  A.  1915D,  496;  Jones  v.  Whlch- 
ard,  163  N.  C.  241.  79  S.  E.  503;  Price  v. 
Griffin,  150  N.  C.  523,  64  S.  E.  372,  29  U  R. 
A.  (N.  S.)  935;  May  v.  Lewis,  132  N.  C.  115, 
43  S.  B.  550;  Nichols  v.  Gladden,  117  N. 
C.  497,  23  S.  R  459.  It  will  be  noted  that 
in  both  Coke  and  Preston,  supra,  the  words 
"heirs  or  heirs  of  the  body"  are  used  in  de- 
fining the  estate  in  remainder;  but  in  the 
case  of  wills,  and  in  courts  and  instruments 
which  permit  and  recognize  other  words  as 
their  equivalent  and  as  descriptive  of  all 
those  who  will  take  in  succession  by  reason 
of  their  hereditable  blood,  such  words  are 
not  essential,  and  the  rule  Is  effective  where 
the  equivalent  of  heirs  or  heirs  of  the  body 
are  used  in  defining  the  estate  in  remainder. 
In  the  very  full  discussion  of  the  subject  by 
my  Lord  Macnachten,  appearing  in  Gruten  v, 
Foxwell,  Appeal  Cases,  L.  R.  1897,  658  (case 


of  a  will),  after  stating  the  rule  as  given  in 
Coke's  Rep.,  on  pages  667-669,  he  proceeds 
as  follows: 

"Every  part  of  that  statement  is,  I  think,  de- 
serving of  attention  from  the  opening  words, 
which  declare  the  rule  to  be  *a  rule  of  law,'  to 
the  last  clause,  which  says,  'the  heirs  can  never 
take  by  purchase  in  a  case  where  \he  rule  ap- 
plies.' It  is  hardly  necessary  to  observe  that 
any  expression  which  imports  the  whole  succes- 
sion of  hereditable  blood  has  the  same  effect  in 
bringing  the  rule  into  operation  as  to  the  word 
'heirs,'  though  perhaps  it  was  not  always  so." 

And  again,  at  page  676: 

"The  authority  of  Jesson  v.  Wright  was  re- 
stored, and  its  supremacy  finally  established,  in 
Roddy  V.  Fitzgerald,  and  the  question  now  in 
every  case  must  be  whether  the  expression  re- 
quiring exposition,  be  it  *heirs'  or  'heirs  of  the 
body,'  or  any  other  expression  having  like  mean- 
ing, is  used  as  the  designation  of  a  particular 
individual  or  a  particular  class  of  objects,  or 
whether,  on  the  other  hand,  it  includes  the  whole 
line  of  successors  capable  of  inheriting." 

And  in  the  same  case  my  Lord  Davy  ex- 
presses himself  as  follows: 

"In  my  opinion  the  rule  in  Shelley's  Case  is 
a  rule  of  law,  and  not  a  mere  rule  of  construe* 
tion;  i.  e.,  one  laid  down  for  the  purpose  of  giv- 
ing effect  to  the  testator's  expressed  or  presumed 
intention.  The  rule  is  this:  that  wherever  an 
estate  for  life  is  given  to  the  ancestor  or  proposi- 
tus, and  a  subsequent  gift  is  made  to  take  effect 
after  his  death,  in  such  terms  as  to  embrace, 
according  to  the  ordinary  principles  of  con- 
struction, the  whole  series  of  his  heirs,  or  heirs 
of  his  body,  or  heirs  male  of  his  body,  or  whole 
inheritable  issue,  taking  in  a  course  of  succes- 
sion, the  law  requires  that  the  heirs,  or  heirs 
male  of  the  body,  or  issue,  shall  take  by  descent 
and  will  not  permit  them  to  take  by  purchase^ 
notwithstanding  any  expression  of  intention  to 
the  contrary." 

In  Yamall's  Appeal,  70  Pa.  335,  interpret- 
ing a  will,  it  was  held,  among  other  things: 

"If  the  testator  intends  the  estate  to  go  to 
the  whole  line  of  descent,  lineal  and  collateral, 
he  means  *heirs.'    ♦    ♦    • 

"The  rule  in  Shelley's  Case  is  not  a  real  ex- 
ception to  the  rule  that  the  intention  of  the  tes- 
tator must  ^uide  in  interpreting  a  will;  it  sac- 
rifices a  particular  to  a  general  intent.    •    •    • 

"  *Heirs,'  *heirs  of  the  body,'  ^issue,'  'children,' 
'sons,'  and  similar  expressions  are  words  of 
limitation  or  purchase,  according  to  the  intent 
of  the  testator  in  each  particular  will.' 


»t 


In  the  extended  and  valuable  note  on  sev- 
eral decisions  discussing  the  rule  in  Shel- 
ly's  Case,  among  others  Price  v.  GrifiSji,  150 
N.  C.  523,  64  S.  E.  372,  which  appears  in  29 
li.  R,  A.  (N.  S.)  at  page  1014,  the  author 
says: 


«n 


In  the  statement  of  the  rule  in  the  argument 
in  Shelley's  Case  the  words  of  limitation  used 
are  'heirs'  or  'heirs  of  the  brtdy.'  To  bring  the 
rule  into  operation,  however,  it  is  not  necessary 
always  to  use  such  words.    Equivalent  expres- 
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flions  will  do.  When  the  statement  Is  made  that 
the  word  'heirs'  must  he  used,  what  is  meant  is 
that  the  word  'heirs'  or  equivalent  words  are 
oecessary 


f» 


In  the  case  of  wills  the  same  position  is 
approved  by  the  standard  text-books  on  the 
subject,  uniformly,  so  far  as  examined.  8 
Jarmon  on  Wills,  p.  116 ;  2  Underbill  on  the 
Law  of  Wills,  p.  890;  Powell  on  Devises,  22 
Lu  Library,  vol.  2,  pt  2,  p.  435;  Tiedeman 
on  Real  Property,  {  434;  Burdick  on  'Real 
Property,  pp.  370,  371.  In  the  citation  to 
Jarmon  the  author  says: 


««i 


*In  respect  to  the  limitation  to  'heirs,'  we 
have  before  suggested  that  it  is  immaterial 
whether  they  are  described  under  that  or  any 
other  denomination,  since  it  is  dear  that,  in  any 
case  in  which  the  word  'issue'  or  son  has  been 
construed  as  a  word  of  limitation,  and  follows  a 
devise  to  the  parent  for  life  or  for  any  other 
state  of  freehold,  he  becomes  tenant  in  tail  by 
the  operation  of  the  rule  in  Shelley's  Case.  The 
words  in  question  are  used  as  synonymous  with 
'heirs  of  the  body,'  and  consequently  the  effect 
is  the  same  as  if  those  words  had  been  actually 
used;  and  upon  the  same  principle,  in  the  con- 
verse case,  where  the  words  'heirs  of  the  body' 
are  explained  to  mean  some  other  class  of  per* 
sons,  the  rule  does  not  apply.' 


ft 


In  Handy  et  al.  v.  McKlm,  64  Md.  661,  4 
Atl.  125,  the  court  was  construing  a  deed, 
and  the  application  of  the  rule  w^as  denied 
on  the  ground  that  In  that  Jurisdiction,  and 
as  to  a  common-law  deed,  only  the  word 
"heirs,"  or  "heirs  of  the  body,"  would  suf- 
fice to  describe  aU  of  those  who  could  take 
f>y  inheritance. 

And  in  Zane  v.  Weintz,  65  N.  J.  Eq.  216, 
•55  Atl.  641,  in  a  bill  for  specific  performance, 
relief  was  denied  on  the  ground  chiefly  that 
the  construction  of  the  particular  instrument 
was  attended  with  so  much  doubt  that  de- 
fendant would  not  be  compelled  to  accept  the 
title;  but,  both  In  this  case-  and  the  one  pre- 
ceding, It  seems  to  have  been  conceded  that 
at  common  law,  and  unaffected  by  statute 
<M)ntrolllng  the  question,  in  case  of  a  will  the 
word  "heirs"  or  "heirs  of  the  body"  were 
not  necessarily  required  for  the  operation 
of  the  rule  in  Shelley's  Case,  but  that  equiva- 
lent words  would  suffice.  This  being  the  es- 
tablished position,  it  Is  very  generally  held 
here  and  elsewhere  that.  In  construing  a  will 
which  makes  disposition  of  real  estate  to 
one  and  his  legal  representatives,  with  noth- 
ing In  the  instrument  to  qualify  or  restrict 
their  import,  the  words  "legal  representa- 
tives" should  be  considered  as  the  equivalent 
of  heirs,  and  the  quality  and  quantity  of  the 
estate  determined  in  reference  to  that  Inter- 
pretation, little  et  al.  v.  Brown,  126  N.  G. 
752,  30  S.  E.  175;  Moore  v.  Quince,  109  N. 
G.  85-90,  13  S.  B.  872;  "Bwiag  v.  Jones,  130 
Ind.  247,  29  N.  EX  1057, 16  U  R.  A.  75 ;  Olney 
V.  Ix>vering,  167  Mass.  446;   2  Underhill  on 


Wills,  p.  852,  I  638.  And  a  correct  deduc- 
tion from  these  principles  is  in  full  support 
of  his  honor's  ruling  that  under  the  will  of 
his  mother,  and  by  operation  of  the  rule  In 
Shelley's  Case  the  plaintiff  becomes  the  own- 
er of  the  land  In  fee  simple. 

[33  The  objection  that  the  plaintiff  Is  es- 
topped from  asserting  such  ownership  by 
reason  of  the  proceedings  for  partition  is 
without  merit.  The  record  of  that  proceed- 
ing Is  hot  sent  up,  but  it  is  very  apparent 
that  the  partition  In  question  only  contem- 
plated a  severance  of  the  i)ossession  between 
the  tenants,  and  In  affirmance  of  the  divi- 
sion that  the  owners  had  already  made  by 
their  deeds.  As  a  general  rule,  a  judgment 
does  not  work  an  estoppel  of  record  as  be- 
tween parties  supposed  to  represent  the  same 
interest,  unless  their  rights  and  Interests 
have  been  made  the  subject  of  inquiry  and 
decision,  nor,  In  any  event,  does  an  adver- 
sary judgment  constitute  an  estoppel  as  to 
matters  beyond  the  scope  of  the  Issues  as 
presented  and  embraced  In  the  pleadings. 
Weston  V.  Roper  Lumber  Ca,  162  N.  G.  165, 
77  S.  E.  430,  Ann.  Gas.  1915A,  931;  Hollo- 
way  V.  Durham,  176  N,  G.  550,  97  S.  E.  486; 
Hobgood  V.  Hobgood,  169  N.  G.  485,  86  S.  E. 
189. 

We  find  no  error  In  the  record,  and  the 
judgment  for  plaintiff  mtist  be  affirmed. 

Affirmed. 


(177  N.  c.  271) 
In  re  GORHAM.     (No.  287.) 

(Supreme  Goart  of  North  Garolina.     April  2, 

1919.) 

1.  Witnesses  ^=5>140(2,  19)  —  Transactions 
WITH  Deceased  Pebsons  —  "Interest"  of 
Witness. 

The  interest  which  disqualifies  one  from 
testifying  under  Revisal  1905,  g  1631,  relating 
to  transactions  with  deceased  persons,  is  a 
direct,  legal,  or  pecuniary  interest  in  event  of 
the  action,  and  such  statute  did  not  apply  to 
testimony  of  one  to  whom  an  administrator 
paid  a  claim  in  a  controversy  between  adminis- 
trator and  widow  of  deceased  in  which 
widow  was  seeking  to  have  administrator  ac- 
count for  amount  so  paid. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
est] 

2.  Judgment  ^=:»747(2)— Res  Judicata— Par- 
tition—Dower. 

A  decree  in  a  petition  to  sell  land  for  as- 
sets, not  purporting  to  finally  adjudicate  the 
rights  of  a  widow  as  to  dower  in  the  proceeds  of 
sale,  providing  that  after  payment  of  |2,600 
to  a  bank,  not  a  party  to  the  proceeding,  entire 
funds  should  be  subject  to  the  further  order 
of  the  court,  cannot  operate  as  an  estoppel  to 
prevent  administrator  in  a  controversy  involv- 
ing amount  of  dower  from  showing  that  amount 
really  due  bank  was  a  much  greater  sum. 


^=9For  other  caseB  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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3.  DOWEB     «=»88,   107— ACOOUNTINO  — RJCNTB 

AND  Interest. 
A  widow  is  entitled  to  an  accounting  of  the 
rents  and  profits  from  lands  in  which  she  is 
entitled  to  dower  from  the  death  of  her  hus- 
band up  to  the  time  of  sales  of  the  land,  and, 
after  the  sales,  to  interest  upon  the  value  of 
her  dower  in  the  proceeds. 

4.  DOWKB  ^=p107— liT  ABn.TTY  OF  HeIB— RENTS 
AND  PbOFITS. 

Uniler  rule  that  a  widow  is  entitled  to  an 
accounting  as  to  rents  and  profits  in  lands  in 
which  she  is  entitled  to  dower,  heir  is  not 
chargeable  as  a  trustee,  but  only  with  rents 
received  while  dealing  with  property  in  good 
faith,  or  for  the  reasonable  value  of  premises 
if  occupied  by  himself. 

6.  dowkb  ^=:»100— pubohasb  of  lands  bt 
Widow— Accounting. 

Where  lands  subject  to  dower  rights  are  sold 
and  are  bid  in  by  widow,  who  does  not  then 
pay  the  amount  of  the  bid,  she  is  on  final  set- 
tlement entitled  at  her  election  to  take  one- 
third  of  the  rents  collected  after  the  sale  or  in- 
terest on  the  amount  of  her  dower,  but  she  is 
chargeable  with  interest  on  purchase  price. 

Ai^eal  from  Superior  Ck>urt,  Cumberland 
Ck>unty;  liyim.  Judge. 

In  the  matter  of  the  estate  of  John  G.  Gor- 
ham,  deceased.  SubmissioDi  of  controversy 
between  E.  E.  Gorham,  administrator,  and 
Mrs.  Georgia  Cbedester.  From  an  adverse 
decree,  the  latter  appeals.  Modified  and  af- 
firmed. 

A  controversy  having  arisen  between  E. 
E.  Gorhara,  administrator  of  the  estate  of 
John  C.  Gorham,  and  the  commissioner  ap- 
I>ointed  to  sell  the  lands  of  his  intestate  to 
create  assets  for  the  payment  of  the  debts  of 
the  estate,  on  the  one  hand,  and  Mrs.  Georgia 
Chedester,  the  intestate's  widow,  who  has 
since  married  H.  G.  Ghedester,  on  the  other, 
and  wishing  the  same  to  be  determined  with- 
out action,  they  submitted  a  case  the  mate- 
rial parts  of  which  are  as  follows: 

(1)  That  John  C.  Gorham  died  intestate, 
February  28,  1910,  leaving  him  surviving  the 
aforesaid  widow,  a  brother,  and  sisters. 

(2)  That  E.  E.  Gorham  qualified  as  admin* 
jstrator  upon  his  estate  March  10,  1910;  the 
widow  renouncing  in  his  favor. 

(3)  That  in  May,  1911,  said  administrator 
filed  a  petition  to  sell  intestate's  lands,  to 
make  assets  to  pay  his  debts,  to  which  ex 
parte  proceeding  the  widow  and  heirs  at  law 
of  the  intestate  and  F.  H.  Ootton  and  wife, 
Ila  H.  Ootton,  as  well  as  B.  EL  Gorham  as 
an  Individual,  were  parties,  which  petition 
and  all  of  the  orders,  reports,  judgments, 
and  decrees  therein  are  hereby  made  a  part 
hereof,  and  asked  to  be  so  considered. 

(4)  That  at  a  public  sale  of  some  of  the 
lands  on  December  16,  1912,  the  intestate's 
widow  became  the  successful  bidder  for  the 


first  or  residen<<e  tract,  at  the  price  of  $9,200, 
and  upon  report  thereof  the  same  was  con- 
firmed on  May  12, 1913. 

(7)  That  by  agreement  the  |9,200  was  not 
paid,  but'  was  to  await  the  determination  of 
her  claims  against  the  estate,  and  she  and 
the  administrator  have  been  constantly  en- 
deavoring to  ascertain  the  exact  amount  due 
her  by  him  so  that  she  could  pay  the  dif- 
ference, if  any,  between  such  sum  and  the 
amount  of  her  said  bid. 

That  the  administrator  rented  the  said 
residence  from  July  10,  1912,  until  October 
10,  1917,  the  amount  of  rent  ($1,890)  bebig 
used  by  him  as  assets  in  his  hands,  for  the 
payment  of  debts  of  the  estate,  and  bis  an- 
nual accounts  are  made  a  part  tbereof,  and 
asked  to  be  so  considered. 

(13)  That  prior  to  the  filing  of  the  afore- 
said petition  in  May,  1911,  there  was  another 
special  proceeding  in  said  court,  to  which 
the  administrator  of  John  0.  Gorham  and  the 
intestate's  widow  and  heirs  at  law  were  par- 
ties»  and  also  F.  H.  Cotton  and  his  wife,  num- 
bered 2,066  and  2,214  on  the  special  proceed- 
ing docket,  in  which  E.  E.  Gorham  was  ap- 
pointed commissioner  to  sell  the  McKethan 
lots  Nos.  5,  6,  7,  and  9,  alleged  and  adjudged 
to  have  been  owned  by  intestate  and  F.  EL 
O)tton,  under  authority  of  whldi  the  said 
commissioner  sold  lots  5v  6,  and  7  for  $2,900 
on  December  1,  1910,  and  lot  No.  9,  February 
8,  1912,  for  $1,600. 

It  was  further  alleged  in  the  petition  and 
adjudged  by  the  court  that  the  indebtedness 
due  the  bank  on  the  purchase  price  of  said 
lots  was  about  $2,600.  The  aforesaid  pro- 
ceeding is  made  a  part  hereof,  and  asked  to 
be  so  considered.  The  administrator  now 
contends  that  his  intestate  and  F.  H.  Cot- 
ton were  not  in  fact  the  owners  of  the  said 
McKethan  lots,  but  were  the  selling  agents 
for  the  Bank  of  Fayetteville,  who  were  the 
owners,  and  that  they  had  taken  title  thereto 
to  facilitate  a  conveyance  of  the  same;  that 
under  the  terms  of  the  selling  agreeniient  viltb 
the  bank  the  administrator  turned  over  all 
proceeds  of  sale  to  the  bank  and  received 
$275  as  full  payment  of  the  amount  due  the 
estate  of  John  O.  Grorham  on  the  sale  of  all 
the  said  lots ;  and  that  the  allegations  of  the 
petition  and  the  Judgment  rendered  thereon 
were  based  upon  such  information  as  the  ad- 
ministrator then  had  as  to  the  ownership  of 
said  lots  and  the  indebtedness  due  thereon, 
and  which  information  he  believed  to  be  trae 
at  the  time  said  petition  was  filed  and  Judg- 
ment rendered,  but  which  information  he 
afterwards  found  to  be  ^correct  and  the 
facts  to  be  as  hereinbefore  stated.  Mrs. 
Ghedestn  pleads  the  said  proceeding  as  an 
estoppel  against  such  claim  and  contention. 
She  denies  that  John  G.  Gorham  and  F.  H. 
Gotten  were  not  the  owners  of  said  lots.  Sub- 
ject to  her  denial  and  plea  of  estoppel  as 
aforesaid,   it  is  agreed   that  the  Judge  to 
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whom  this  controversy  is  submitted  may  hear 
competent  evidence  on  this  point  and  find 
the  facts  in  regard  tliereto. 

It  was  also  agreed  that  the  administrator 
was  due  Mrs.  Ohedester  certain  amounts 
from  the  proceeds  of  sales  of  certain  lands 
as  the  value  of  her  dower  Interest,  but  the 
parties  could  not  agree  as  to  the  dates  ftom 
which  these  amounts  would  bear  interest. 

The  special  proceedings  referred  to  In  the 
findings  3  and  IS  were  ex  parte  and  were 
for  the  purpose  of  selling  the  McKethan  lots 
for  assets. 

It  was  alleged  in  the  petition  in  these  pro- 
ceedings that  F.  H.  Cotton  was  owner  of  an 
undivided  one-half  interest  in  said  lots,  and 
that  the  heirs  of  John  0.  Gorham  were  the 
owners  of  the  other  one-half  subject  to  the 
dower,  and  that  all  of  said  interests  were  sub- 
ject to  the  dalm  of  the  Fourth  National  Bank 
of  Fayettevllle  for  $2,600,  the  balance  of  pur- 
chase money,  and  the  decrees  of  confirmation 
in  the  proceedings  were  in  accordance  with 
the  allegations  in  the  petiti<Hi  and  recited  the 
several  interests  as  therein  set  forth. 

The  decree  further  required  the  adminis- 
trator to  collect  the  purchase  money,  total 
of  the  McKethan  lots  $4,500, '  pay  ofT  the 
bank  debt,  and  hold  one-half  of  the  balance 
for  distribution  under  the  orders  of  the  court. 

The  bank  was  not  a  party  to  the  proceed* 
ing; 

The  McKethan  lots  were  conveyed  by  the 
Bank  of  Fayettevllle  to  the  Southern  Real 
Estate  Company  and  then  by  the  Southern 
Real  Estate  Company  to  Frank  H.  Cotton  and 
John  C.  Gorham. 

At  the  hearing  of  the  agreed  case,  the 
administrator  was  permitted  to  prove  by 
John  O.  Bllington  and  Dr.  Lilly,  officers  and 
stodcholders  of  the  bank,  that  at  the  time 
Cotton  and  Gorham  took  the  title  to  said  lots 
there  was  a  written  agreement,  which  was 
lost,  that  they  would  hold  the  title  to  the  lots, 
as  selling  agent  for  the  bank  to  repay  a  larger 
sum  than  $2,600,  and  that,  after  the  sales 
were  made  and  upon  a  settlement  in  accord- 
ance with  the  agreement,  there  was  only  $275 
which'  went  Into  the  hands  of  the  adminis- 
trator from  the  McKethan  lots,  and  this  was 
paid  as  commissions  for  making  the  sales. 

Mrs.  Chedester  objected  to  this  evidence: 

(1)  Because  Ellington  and  Lilly  were  in- 
competent to  testify  under  section  1631  of 
the  Revisai.  (2)  Because  the  administrator 
was  estopped  by  the  special  proceedings  to 
show  that  more  than  $2,600  was  due  to  the 
bank. 

His  honor  found  upon  this  evidence: 

'That  Gorham,  administrator  and  commis- 
sioner as  aforesaid,  is  not  estopped  by  the  pro- 
ceedings for  the  sale  of  said  property,  and  that 
Cotton  and  Gorham  held  the  same  as  selling 
agents  for  the  bank,  and  that  intestate's  es- 
tate was  entitled  to  $275  as  commissions,  and 
that  Mrs.  Chedester  is  not  entitled  to  dower 
in  saU  property/' 


Mrs.  Chedest^  again  excepted. 

His  honor  entered  Judgment  upon  the  s.greed 
case  from  which  Mrs.  Chedester  appealed, 
assigning  as  error,  in  addition  to  the  excep- 
tions before  stated,  the  following: 

(1)  "For  that  the  court  did  not  find  and  ad- 
judge that  Mrs.  Chedester  is  entitled  to  interest 
on  the  value  of  her  dower  from  February  28, 
1910,  the  date  of  the  death  of  her  former  hus- 
band John  Gorham,  and  that,  if  she  is  not  en- 
titled to  it  from  that  date,  then  from  the  filing 
of  the  petition  for  the  sale  of  the  McKetlian 
lots  as  to  them,  to  wit,  November  19,  1910,  and 
from  the  filing  of  the  petition  as  to  all  the  other 
lands,  to  wit.  May,  1911,  and  that  in  no  event 
should  the  interest  be  calculated  for  a  less 
period  of  time  than  from  March  10,  1912,  which 
is  two  years  after  the  qualification  of  E.  E. 
Gorham  as  administrator,  as  claimed  and  con- 
tended for  in  the  case  agreed,  paragraphs  15 
(a)  and  (b)." 

(2)  ''For  that  the  court  did  not  find  and  ad- 
judge that  she  is  entitled  to  interest  on  the 
value  of  her  dower  in  the  home  place  in  ac- 
cordance with  her  contentions  as  above  set  forth 
in  the  twenty-second  assignment,  instead  of 
from  September  18,  1916,  the  date  of  Judge 
Winston's  judgment  in  the  former  action  be- 
tween the  parties  concerning  her  claim  for  lien 
on  said  property,  during  which  time  the  ad- 
ministrator received  the  rents  therefor." 

The  facts  and  rulings  thereon  entering  in- 
to the  Judgment  of  Judge  Winston  will  be 
found  In  173  N.  C.  272,  91  S.  B.  960.. 

Sinclair  &  Dye,  of  Fayettevllle,  for  appel- 
lant Mrs.  Chedester. 

Q.  K.  Nimocks,  of  Fayettevllle,  for  api>el- 
lee  administrator. 

ALLEN,  J.  The  appeal  presents  three 
questions  for  decision: 

1.  Were  the  witnesses  Ellington  and  Lilly 
c<mipetent,  und^  section  1631  of  the  Revlsal, 
to  testify  that  Cotton  and  Gorham  held  the 
title  to  the  McKethan  lots  as  selling  agents 
for  the  bank  of  which  they  were  stock- 
holders? 

2.  If  competent  to  testify,  is  the  adminis- 
trator estopped  by  the  special  proceedings 
to  sell  lands  for  assets? 

3.  What  are  the  rights  of  the  widow  of 
John  C.  Gorhami  as  to  Interest  on  the 
value  of  her  dower  in  the  proceeds  of  lands 
sold  and  as  to  rents? 

[1]  1.  The  interest,  which  disqualifies  one 
from  testifying  under  section  1631  of  the  Re- 
vlsal, is  a  direct,  legal,  or  pecuniary  interest 
in  the  event  of  the  action  (Helsabeck  v.  Doub, 
167  N.  C.  205,  83  S.  B.  241,  L.  R.  A.  1917A. 
1),  and  as  the  bank  has  been  paid  in  full,  and 
there  is  no  effort  to  make  It  refund  any  part 
of  the  money  collected,  and  it  is  in  no  way 
interested  in  the  result  of  this  action,  there 
is  nothing  which  disqualifies  the  witnesses 
Ellington  and  Lilly  to  testify. 

Besides,  they  were  not  necessarily  testify' 
ing  to  a  conversation  or  transaction  with  the 
deceased,  but  as  to  the  contents  of  a  loot 
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paper,  and  their  testimony  was  In  behalf  of 
the  administrator  and  not  against  him. 

[2]  2.  The  decree  In  the  petition  to  sell 
land  for  assets  did  not  purport  to  finally  ad- 
judicate the  rights  of  the  widow  as  to  dow- 
er In  the  proceeds  of  sale,  and,  on  the  con- 
trary, It  only  gave  her  a  dower  right  In  the 
interest  of  John  C.  Oorham  after  payment  of 
the  amount  due  the  hank,  stated  to  be  |2,600, 
and  left  the  entire  funds  subject  to  the  fur- 
ther order  of  the  court 

The  bank  was  not  a  party  to  the  proceed- 
ing, and  its  debt  was  not  in  Issue,  nor  was  it 
litigated,  and  the  amiount  was  stated  simply 
as  one  of  the  reasons  for  asking  for  a  sale 
of  the  lands,  and  the  proceeding  therefore 
cannot  operate  as  an  estoppel  to  prevent  the 
parties  from  showing  the  true  amount  due 
to  the  bank. 

The  case  of  Latta  v.  Russ,  53  N.  C.  Ill, 
whidi  Is  approved  in  Austin  v.  Austin,  132 
N.  a  265,  43  S.  B.  827.  95  Am.  St.  Rep.  637, 
and  in  Trust  Co.  v.  Stone,  176  N.  C.  272,  97 
S.  E.  8,  is  in  point. 

There  a  petition  was  filed  to  sell  land  for 
assets,  In  which  the  several  debts  were  stated 
and  decrees  of  sale  and  confirmation  enter- 
ed, the  lands  sold,  and  the  proceeds  applied 
to  the  payment  of  debts.  The  administrator 
then  died,  and  an  action  was  commenced  for 
an  accounting  of  the  estate,  In  which  a  ref- 
eree found  that,  allowing  credits  for  vouch- 
ers, there  remained  in  the  hands  of  the  ad- 
ministrator $882.22;  but.  If  the  debts  be  al- 
lowed as  stated  in  the  decrees,  there  would 
be  in  hand  only  |252.45. 

The  Judge  of  the  superior  court  held  that 
the  decrees  were  binding  on  the  parties  as 
to  the  amount  of  the  debts  as  stated  in  the 
petition,  but  this  was  reversed  on  appeal;  the 
court  saying: 

''We  do  not  concur  with  his  honor,  in  the 
view  taken  by  him  of  the  question  reserved,  in 
respect  to  the  effect  of  the  decree  giving  the 
administratrix  license  to  sell  the  land.  That 
decree  was  an  adjudication  that  it  was  neces- 
sary to  sell,  and  is  conclusive  in  favor  of  the 
title  acquired  by  the  purchaser,  but  it  is  not 
conclusive  of  the  question  of  debt  or  no  debt, 
as  against  or  in  favor  of  creditors,  or  as  against 
or  in  favor  of  the  heirs." 

As  the  evidence  was  competent,  and  as  there 
Is  no  estoppel,  the  finding  thereon  by  his  hon- 
or Is  binding  on  us  and  concludes  the  claim 
of  the  widow  to  dower  in  the  McKethan  lots. 

3.  The  claim  of  the  widow  for  dower,  while 
paramount  to  that  of  the  heir.  Is  not  an  es- 
tate but  a  right  until  allotment  Spencer 
T.  Weston's  Heirs,  18  N.  O.  214. 

"It  is  true,  indeed,  that  she  cannot  enter  un- 
til assignment  made;  and  that  in  point  of 
tenure,  for  feudal  reasons,  she  holds  of  the  heir 
or  of  the  person  in  whom  is  the  reversion  of  the 
land  assigned  for  dower.  But,  in  point  of  title, 
her  estate  does  not  arise  or  take  effect  out  of 
the  ownership  of  the  heir  or  other  person  mak- 
ing the  assignment,  but  is  considered  a  continua- 


tion  of  that  of  the  husband;  and,  although  be- 
tween the  death  of  the  husband  and  the  assign- 
ment of  dower  a  seizin  of  the  heir  or  another 
person  intervenes,  yet  upon  the  assignment  she 
is  in  by  relation  from  the  death  of  the  husband; 
for  'the  law  adjudgeth  no  mesne  seizin  between 
the  husband  and  wife.'  Perkins,  §  414;  Co. 
Lit  241."  Norwood  v.  Marrow,  20  N.  C.  584. 
approved  in  Love  v.  McGlure,  99  N.  G.  295,  6 
S.  E.  247,  250,  and  in  other  cases. 

This  being  the  nature  of  the  estate,  it  was 
held  at  common  law  to  be  the  duty  of  the 
heir  to  allot  dower  to  the  widow  immediately 
upon  the  death  of  the  husband,  and  under 
Magna  Oharta  she  could  remain  in  the  man- 
sion house  40  days  until  the  allotment  was 
made,  called  her  right  of  quarantine,  and, 
upon  default  on  the  part  of  the  heir,  she 
could  sue  out  her  writ  of  dower,  but  al* 
though  establishing  her  right  she  could  not 
recover  damages,  nor  was  she  entitled  to  an 
accounting  of  the  renta  and  profits.  This 
remained  the  law  until  the  Statute  of  Mer- 
ton,  20  Henry  III,  which  not  only  perfected 
the  process  for  the  assignment  of  the  dower* 
but  also  stimulated  the  heir  to  activity  by 
permitting  the  recovery  of  damages  for  the 
detention  of  the  dower. 

The  proceeding  was  at  first  in  the  courts 
of  the  common  law;  but,  the  broader  and 
more  generous  rules  of  equity  being  better 
adapted  to  adjust  the  rights  between  the 
heir  and  the  widow,  it  soon  became  recogniz- 
ed as  within  the  Jurisdiction  of  courts  of 
equity  (9  R.  C.  L.  606  et  seq.),  and  in  this 
state,  while  a  statutory  remedy,  by  proceed- 
ing before  the  clerk,  is  afforded,  the  Juris- 
diction of  the  courts  of  equity  has  not 
been  disturbed,  although  usually  some  equi- 
table element,  such  as  the  necessity  for  an 
accounting,  must  be  alleged.  Efland  ▼.  Elf- 
land,  96  N.  C.  488k  1  S.  E.  858,  and  cases 
cited. 

The  recovery  under  the  Statute  of  Merton, 
and  under  our  statutory  remedy,  was  "not 
rents  (which  suppose  a  privity  of  estate),  but 
damages  for  the  detention  of  her  dower;  in 
assessing  which,  the  value  of  tlie  rents  is  the 
proper  guide  to  the  Jury"  (Sutton  v.  Bur- 
rows, 6  N.  C.  81),  and  it  was  held,  with  some 
hesitation,  that  at  law  the  damages  could 
only  be  recovered  from  demand  (Spencer  v. 
Weston's  Heirs.  18  N.  O.  216,  aKPTOved  Brown 
V.  Morisey,  12G  N.  C.  772,  36  S.  E.  284). 

"But  it  has  been  long  settled  that  in  equity^ 
a  widow  is  entitled  to  an  account  of  the  mesne 
profits,  from  the  death  of  the  husband  up  to  the 
assignment  of  dower.  Indeed,  this  was  one  of 
the  grounds  upon  which  that  court  assumed  Ju- 
risdiction." Pearson,  J.,  in  Campbell  v.  Mur- 
phy, 55  N.  0.  S64. 

[3]  Applying  these  principles,  this  proceed- 
ing being  In  equity,  we  are  of  opinion  that 
the  widow,  Mrs.  Gtiedester,  is  entitled  to  an 
accounting  of  the  rents  and  profits  from  the 
death  of  her  husband  up  to  the  time  of  the 
sales  of  the  several  lots  of  land  in  which  she 
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was  entitled  to  dower,  and  after  the  sales  to 
tlie  interest  npon  the  value  of  her  dower  in 
the  proceeds  of  the  sales,  and  the  case  of 
Campbell  v.  Murphy,  supra,  is  a  direct  au- 
thority upon  both  questions. 

In  that  case  Marsden  Oampbell,  the  hus- 
iMind,  died  in  1841,  and  his  heirs  rented  the 
property  until  the  buildings  were  destroyed 
by  fire  in  1843.  In  1844  the  land  was  sold 
under  order  of  court  for  $4,000,  and  the 
court  held  that  the  widow  was  entitled  to 
recover  the  rents  from  1841,  the  time  of  the 
death  of  the  husband,  until  1843,  this  being 
the  time  when  the  heirs  rented  the  property, 
and  that  she  was  entitled  to  interest  upon 
one-third  of  $4,000  for  which  the  land  was 
sold  under  order  of  court 

The  court  says: 

"It  must  be  declared  to  be  the  opinion  of  the 
court  that  the  plaintiff  is  entitled  to  recover 
from  the  defendant  Murphy  the  interest  upon 
one-third  of  the  sum  for  which  the  lot  was 
sold  at  the  sale,  made  by  the  clerk  and  master 
mentioned  in  the  pleadings,  to  wit,  $4,000,  from 
the  date  of  that  sale  up  to  the  taking  of  the 
account;  and  also  interest  upon  such  third 
part  of  the  purchase  money,  to  be  paid  annual- 
ly, up  to  the  time  of  her  death,  for  which  the 
plaintifiF  will  haye  a  lien  upon  the  premises  as 
security,  unless  she  cJects  to  take  the  bond  of 
the  said  Murphy,  with  approved  sureties,  in 
lieu  thereof;  or  the  plaintiff  may  elect  to  take 
a  decree  for  such  part  of  the  purchase  money 
aforesaid,  absolutely,  with  interest  from  the 
date  of  the  sale,  as  is  equal  to  the  value  of  her 
life  estate  in  one-third  part  thereof;  as  to 
which  there  may  be  a  reference." 

And  again: 

"These  defendants  insist  that  they  are  not 
chargeable  with  the  rent  received  by  them  fbr 
the  house,  from  the  death  of  the  husband  up  to 
the  time  it  was  burnt. 

"There  was  no  judgment  for  damages  in  a 
writ  of  right,  or  a  writ  of  entry,  or  a  writ  of 
dower  at  common  law,  on  the  ground  that  the 
terre-tenant  during  the  time  he  was  seised,  had 
performed  the  feudal  services.  Damages  were 
given  against  a  disseizor  by  statute  in  an  junrize 
of  novel  disseisin;  and  damages  are  given  to 
the  widow  by  the  Statute  of  Merton  in  a  writ  of 
dower  unde  nihil;  but  it  has  been  long  settled 
that  in  equity  a  widow  is  entitled  to  an  account 
of  the  mesne  profits,  from  the  deatii  of  the  bus* 
band  up  to  the  assignment  of  dower.  Indeed, 
this  was  one  of  the  grounds  upon  which  that 
court  assumed  Jurisdiction." 

[4]  It  will  be  observed  that  under  this  doo- 
trine  the  heir  is  not  chargeable  as  a  trustee, 
but  only  with  the  rents  received  while  deal- 
ing with  the  property  in  good  faith,  or  for 
the  reasonable  value  of  the  premHses  if  oc- 
cupied by  himself. 

[8]  These  principles  also  cover  the  claim 
of  the  widow  in  the  proceeds  of  the  sale  of 
the  lot  bought  by  her,  except  that  she  may, 
at  her  election,  take  one-third  of  the  rents 
collected  after  the  sale  in  lien  of  interest  for 


the  period  covered  by  the  rents,  and  she  will 
be  chargeable  with  interest  on  the  purchase 
price. 

The  Judgment  will  be  modified  in  accord- 
ance with  this  opinion  after  the  parties  have 
agreed  upon  the  amounts  allowed  the  widow 
or  after  the  facts  have  been  ascertained  by  a 
reference. 

Modified  and  affirmed. 


(177  N.  C.  809) 

BRYANT  MFG.  CO.  v.  HESTER  et  aL 

(No.  284.) 

(Supreme  Oourt  of  North  Carolina.     April  2, 

1019.) 

1.  Reoisteb   of   Deeds   ^=»6— Mobtgages— 
Failubb  to  Index  and  C^oss-Index— Lia- 

BZLITT. 

Failure  of  a  register  of  deeds  to  properly 
index  and  cross-index  a  mortgage  on  timber,  as 
requured  by  Revisal  1905,  S§  2658,  2665,  does 
not  render  him  liable  to  one  subsequently  lend- 
ing money  and  taking  a  mortgage,  where  latter's 
negligence  was  proximate  cause  of  his  losses. 

2.  Attobnet  and  Olibnt  ^=9104— Notiob  to 
Attobnet. 

EInowledge  of  an  attorney  and  opportunity  to 
know,  in  making  an  examination  of  the  records 
to  find  whether  timber  was  unincumbered,  will 
be  imputed  to  his  client 

8.  Register  of  Deeds  ^=:»6— Imfbopeb  Reg- 
ibtbation  of  mobtgage— damages. 

In  an  action  against  a  register  of  deeds  for 
a  failure  to  index  and  cross-ind^  a  mortgage 
on  timber,  as  required  by  Revisal  1905,  {§  2668, 
2666»  one  lending  money  on  the  security  of  the 
timber  cannot  recover  more  than  nominal  dam- 
ages, unless  he  shows  that  the  timber  is  not  of 
sufficient  value  to  satisi^  the  prior  incumbrance 
and  also  to  reimburse  him ;  it  being  incumbent 
on  him  to  establish  the  amount  of  his  loss. 

Appeal  from  Superior  Court,  Bladen  (boun- 
ty;   Calvert,  Judge.  . 

Action  by  the  State,  on  the  relation  of 
the  Bryant  Biannfacturing  Company,  against 
R.  J.  Hester  and  others.  Judgment  for 
plaintiif,  and  defendants  appeaL    New  trial. 

The  action  is  against  the  register  of  deeds 
of  Bladen  county  and  the  surety  on  his  of- 
ficial bond  to  recover  damages  alleged  to  have 
been  caused  by  the  register's  negligence  in 
failing  to  properly  index  and  cross-index  a 
prior  mortgage,  whereby  the  relator  of 
plaintiff,  holding  a  record  mortgage  and 
contract,  suffered  substantial  damage.  The 
court  ruled  that  liability  on  the  part  of  de- 
fendant was  admitted  in  the  pleadings,  and 
the  issue  was  only  on  the  question  of  dam- 
ages. The  cause  was  then  submitted  to  the 
jury  on  the  following  issues,  defendant  ex- 
cepting: 
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'(1)  Did  the  plaintiff  advance  money  to  Moore 
&  Moore  upon  the  ezecntion  of  the  mortgage  by 
Moore  &  Moore  to  the  plaintiff  to  secure  the 
same,  and,  if  so,  what  amount? 

"(2)  Were  Moore  &  Moore  entitled  to  any 
credits  on  the  amount  bo  advanced  by  the  plain- 
tiff, and,  if  so,  what  was  the  amount  of  such 
credit? 

"(3)  What  amount  is  the  plaintiff  entitled  to 
recover?" 

The  oonrt  then  charged  the  Jury,  if  they 
found  the  facts  to  be  as  testified  to  by  the 
witnesses,  they  would  answer  the  first  issue^ 
Yes;  $2,000;  second  Issue^  .Yes;  $758.85; 
third  issue,  $1,241.15,  with  $15  accrued  In- 
terest 

Judgment  for  plaintiff,  and  defendant  ex- 
cepted and  appealed. 

Bayard  Clark,  £L  F.  McOulloeh,  Jr.«  and 
R.  S.  White,  all  of  Elizabethtown,  for  ap- 
pellants. 

McClanuny  &  Burgwin,  of  Wilmington,  for 
appellee. 

HOKE,  J.  It  may  be  well  to  note  that  the 
recent  decisions  to  the  contrary,  Ely  v.  Nor- 
man, 175  N.  G.  298,  95  S.  E.  543,  and  Fowie 
&  Son  v.  O'Ham,  176  N.  C.  12,  96  S.  E.  639, 
being  prospective  In  operation  and  the  rights 
of  these  parties  having  been  acquired  and 
held  imder  our  registry  laws  as  they  were 
construed  and  applied  in  Davis  ▼.  Whltaker, 
114  N.  C.  279,  19  S.  E.  699,  41  Am.  St.  Rep. 
793,  to  the  effect  that  indexing  and  cross- 
indexing  were  not  essential  to  a  valid  reg- 
istration, notwithstanding  the  defects  alleged 
in  this  Instance,  the  prior  Incumbrance  was 
properly  registered,  and  ccmstituted  a  valid 
lien  on  the  property.  And,  again,  that  this  Is 
not  a  case  where  the  titie  to  the  timber  is 
directly  Involved,  and  in  which  case  no  no- 
tice, however  full  and  formal,  will  supply 
the  place  of  a  valid  registration  (Robertson 
V.  Wllloughby,  70  N.  C.  358;  Todd  v.  Out- 
law, 79  N.  0.  235),  but  the  suit  Is  an  action 
to  recover  damages  for  the  negligent  breach 
of  duty  on  the  part  of  the  register  of  deeds 
in  falling  to  index  and  cross-ind^E  an  instru- 
ment by  means  of  which  plaintiff  suffered 
pecuniary  loss.  Considering  the  record  in 
view  of  these  positions  and  on  the  question 
whether  liability  was  admitted  in  the  plead- 
ings, it  is  alleged  in  the  complaint,  in  effect, 
that,  in  1914,  Moore  &  Moore,  as  owners  of 
certain  timber  on  a  designated  tract  of  land 
in  Bladen  county,  contracted  with  relator  of 
plaintiff  to  cut  the  timber  on  said  land  and 
deliver  the  same  to  relator  in  rafts  at  their 
landing  .within  bounds  of  the  property,  at  the 
rate  of  $7  per  thousand  feet  and  at  the  rate 
of  not  less  than  60,000  feet  per  week  till 
same  was  all  cut  and  delivered,  and  relator, 
the  Bryant  Manufacturing  Company,  here- 
after spoken  of  as  plaintiff,  was  to  retain  as 
much  as  $2  per  thousand  feet  to  relmburve 


f  plaintiff  on  advancements  to  be  made  under 
the  contract,  to  the  amount  of  $2,000,  to  en- 
able Moore  &  Moore  to  begin  operations; 
that  these  advancements  were  to  be  made  in 
case  titie  was  ascertained  to  be  good  by  plain- 
tUTs  attorney,  and  before  same  .was  made 
Moore  &  Moore  were  to  give  a  mortgage  on 
the  timber  to  secure  repayment  to  plaintiff 
of  sums  advanced;   that,  plaintiff's  attorney 
having  informed  plaintiff  that  there  .were  no 
incumbrances  on  the  property,  the  mortgage 
was  given,  recorded,  and  plaintiff  advanced 
the  $2,000  to  Moore  &  Moore  as  agreed  upon ; 
that  Moore. &  Moore  entered  on  the  work  of 
cutting  and  rafting  the  timber,  and,  having 
delivered  sufficient  timber  to  inake  a  repay- 
ment thereof  of  $758.85,  this  from  the  $2 
per  thousand,  authorized  to  be  retained,  and 
having  failed  to  deliver  further,  on  inquiry, 
told  plaintiff  they  could  not  go  on  without 
more  pecuniary  help;   that  plaintiff  dedined 
to  advance  more  except  under  its  own  super- 
vision;   and  himself  entered  on  the  work, 
when  he  was  stopped  by  court  injunction,  in 
a  suit  by  N.  H.  Oftrter  and  B.  F.  Keith,  .who 
held  a  prior  mortgage  on  the  timber,  duly 
registered  and  executed  to  them  by  Blade- 
bum   and    Jackson,   from   whom    Moore   & 
Moore  had  bought  the  same,  said  mortgage 
purporting   to  secure   Carter   &  Keith,    the 
original  owners  of  the  timber,  in  the  sum  of 
$6,000,    the   original    purchase  price;     that 
plaintiff  had  freqtientiy  endeavored  to  ob- 
tain repayment  of  the  balance  due  on  the 
advancements  from  Moore  &  Moore,  to  wit, 
the   $1,241.15,    with   said    accrued    interest, 
and  had  failed  to  do  so.    The  defendants,  al- 
leging that  the  register  had  duly  recorded  the 
prior  mortgage  and  Indexed  the  same,  show- 
ing the  names  of  the  grantees,  admitted  that 
the  same  had  not  been  fully  indexed  and 
cross-indexed  as  the  statute  required.    The 
answer  then,  having  put  in  issue  the  other  al- 
legations  of   the  complaint   tending   to   fix 
liability,  made  further  averments,  to  the  ef- 
fect that  the  condition  and  records  appear- 
ing in  the  register's  office  .were  sudi  as  to  put 
the  plaint!^  on  full  notice  of  the  existence  of 
the  prior  mortgage;   that  it  was  referred  to 
and  fully  described  in  the  bill  of  sale  by 
which  Blackburn  and  Jackson  conveyed  the 
timber  to  Moore  &  Moore;    that  the  paper 
containing  such  recital  was  on  record,  and 
was  read  by  counsel  for  plaintiff  when  mak- 
ing an  examination  of  the  title  and  a  copy 
thereof  taken,  and  for  this  the  index  and 
cross-index  would  hare  fully  disclosed  the 
page  and  book,  etc.,  showing  the  exist^ce 
and  proper  registry  of  the  prior  mortgage 
complained  of,  and  the  answer  denies,  fur- 
ther, that  the  plaintiff's  attorneys  ever  re- 
ported to  him  that  the  titie  to  the  timber  was 
unincumbered,  but  that  plaintiff  kne^  or  had 
every  reason  and  opportunity  to  know  of 
the  existence  of  this  prior  mortgage^  and  that 
his  lOBs^  if  any  was  suffered  by  him,  should 
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be  properly  attributed  to  bis  own  negUgence 
and  not  otberwlse. 

[1, 2]  On  tbese,  tbe  averments  cblefly  rele- 
yant,  we  are  of  opinion  tbat  tbere  .waa  er- 
ror in  tbe  ruling  and  liability  for  tbia  alleged 
default  was  admitted  in  tbe  pleadings.    Our 
statutes  on  tbis  subject  (Revlsal,  {{  2658, 2665) 
impose  on  tbe  register  of  deeds  tbe  duty  of 
diligently  and  promptly   registering  Instru- 
ments filed  witb  bim  for  tbe  purpose  and  of 
indexing  and  cross-indexing  tbe  same  witbln 
24  bours  after  registry,  and  action  lies  by  tbe 
person  injured  for  default  in  tbia  respect 
State  ex  rel.  Daniel  t.  Grizzard,  117  N.  O. 
105,  23  S.  B.  9a.    In  section  301  be  is  requir- 
ed to  give  a  bond  not  to  exceed  $10,000  for 
tbe  safe-keeping  of  tbe  books  of  bis  office 
and  otherwise  for  tbe  faitbful  performance 
of  his  duties.    By  section  8600  be  is  made 
indictable  for  a  misdemeanor  for  failure  to 
index  and  cross-Index  instruments  as  requir- 
ed by  the  law,  and  within  24  hours  after  reg- 
istry.   While  the  proper  performance  of  the 
official  duties  of  this  officer  are  thus  rigidly 
insisted  upon  and  bare  taken  on  eyen  greater 
significance  since  our  court  has  held  that  the 
indexing  and   cross-indexing   are  essentials 
of  a  valid  registration,  a  liability  does  not 
arise  to  individuals  unless  tbe  default  of 
tbe  register  in  these  particulars  has  been  tbe 
cause  and  tbe  proximate  cause  of  pecuniary 
injury  to   tbe  claimant.     Unless  otherwise 
provided  by  the  statute  Itself  or  arising  as 
it  may  do  in  certain  instances  from  its  very 
nature  and  characteristics,  this  prerequisite 
to  tbe  maintenance  of  an  action  for  breach 
of  a  statutory  duty  tbat  it  should  be  the 
proximate  cause  of  the  injury  complained  of 
is  very  well  illustrated  in  several  of  our  more 
recent  decisions,  as  in  Paul  v.  Railroad,  170 
N.  G.  230,  87  S.  B.  66,  li.  R.  A.  1016B,  1070, 
M<?Neill  v.  Railroad,  167  N.  0.  800,  88  8.  B. 
704,  and  Ledbetter  v.  Bnglisb,  166  N.  O.  125, 
81  S.  E.  1066.    And  in  this  connection,  it  is 
held,  in  well-considered  cases,  tbat  liability 
will  not  be  imputed  to  tbe  officer  when  a 
given   duty   baa    been   imposed    with   more 
especial  reference  to  tbe  protection  of  indi- 
viduals, and  the  negligence  of  tbe  individual 
claimant  or  his  employ^  or  agent,  charged 
with  the  duty  of  looking  after  tbe  matter, 
has  caused  or  concurred  in  causing  tbe  in- 
jury.   Burris  v.  Austin,  85  S.  G.  60,  67  S.  B. 
17,  20  Ann.  Ca&  1808,  and  authorities  dted; 
Lick  V.  Madden,  86  Gal.  208,  95  Am.  Dec 
175 ;  23  Amer.  &  Eng.  (2d  Ed.)  p.  870.    See, 
also,  34  Gyc.  p.  1021.    And  the  general  prin- 
ciple has  been  recognised  in  a  case  at  tbe 
present  term,  in  Bice  v.  Ins.  Go,  98  S.  B. 
283,  citing  for  the  position,  among  other  caa- 
es.  Dare  v.  Gonstr.  Ca,  15^  N.  G.  23,  67  S. 
B.  87.    In  tbis  last  case^  it  was  held: 

''Wfaile  a  person  eannot  tak«  advantage  of 
his  own  wrong,  the  court  will  not  furnish  a 
person  a  remedy  for  a  wrong  when  he  cannot 
prove  a  legal  dalm  lor  damages  without  show 


ing  that  hie  own  negligence  intervened  between 
the  act  of  the  alleged  wrongdoer  and  the  result 
complained  of,  which  was  the  real  and  efficient 
cause  of  the  injury." 

Recurring  to  the  answer,  there  are  allega- 
tions to  tbe  effect  that  the  prior  mortgage 
was  indexed,  in  the  name  of  the  grantees 
therein,  showing  also  the  book  and  page  of 
tbe  registry.  In  tbe  deed  or  written  bargain 
and  sale,  conveying  tbe  timber  to  Moore  & 
Moore,  the  immediate  grantors  of  plaintiff, 
there  was  distinct  reference  to  the  prior 
mortgage  to  Garter  &  Keith  from  Jackson 
&  Blackburn,  vendors  to  Moore  &  Moore; 
that  plaintiff's  attorneys,  in  making  their 
examination  and  whose  knowledge  and  op- 
portunity to  know  will  be  imputed  to  plain- 
tiff, took  a  copy  of  the  bill  of  sale,  and  in- 
cluded same  in  their  report  on  the  title,  and 
that  "any  sums  of  money  advanced  to  Moore 
&  Moore  was  done  witb  full  knowledge  of 
said  paper  writing,  and  in  face  of  the  reci- 
tations tbat  Garter  &  Son  &  Keith  held  a 
mortgage  on  the  timber  for  $6,000,  and,  fur- 
ther, that  if  plaintiff  did  not  have  actual 
notice  of  said  mortgage,  it  was  due  to  his 
own  negligence  and  carelessness,  and  not  to 
any  act  of  conduct  of  this  defendant*'  (the 
register  of  deeds) ;  and,  under  the  principles 
heretofore  stated,  tbe  issue  of  liability  is,  in 
our  opinion,  distinctly  raised,  and  must  be 
determined  on  the  question  whether  the  de- 
fault, charged  and  admitted  by  the  register 
of  not  fully  indexing  and  cross-indexing  the 
prior  incumbrance,  was  the  proximate  cause 
of  pecuniary  loss  to  plaintiff,  or  was  the 
same  due  to  his  own  negligent  default  on  the 
facts  known  to  him,  or  which  he  should  have 
known  if  reasonably  attentive  to  bis  own 
interest 

[S]  And,  on  tbe  question  of  damages  it  does 
not  necessarily  follow  that  plaintiff  is  en- 
titied  to  recover  the  sum  of  $1,241.15,  with 
some  accrued  interest,  the  difference  between 
the  amount  advanced  and  that  paid  back  by 
the  debtor,  as  his  honor  ruled.  The  Jury 
may  award  that  sum,  but  it  does  not  follow 
as  a  conclusion  of  law  from  tbe  facts  in  evi- 
dence. On  a  breach  of  duty  of  this  kind, 
causing  injury,  tbe  plaintiff  may  recover  the 
damages  that  were  probable  under  the  facts 
as  they  existed,  and  which  can  be  ascertain- 
ed witb  a  reasonable  degree  of  certainty. 
The  default  complained  of  here  was  the  fail* 
ure  to  index  and  cross-index  a  prior  mort- 
gage, by  reason  of  wbi<di  plaintiff  was  mia* 
led  and  induced  to  take  n  second  contract 
and  mortgage,  to  bla  injury,  and  the  dam- 
ages would  properly  be  referred  to  tbe  ex- 
istence of  such  prior  mortgage  and  its  effect 
on  plaintUTs  security. 

The  only  .witness  examined  on  the  trial 
was  J.  N.  Bryant,  one  of  tbe  plaintiffs;  and, 
while  bla  evidence  tended  to  abow  tbat  tbe 
Hoores,  plaintiff*!  debtors  for  their  outlay, 
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.were  Insolv^it,  It  Is  not  an  inference  that  the 
court  can  draw  from  his  testimony,  and, 
while  there  la  allegation  that  the  prior  mort- 
gage had  been  foreclosed,  leaving  nothing 
subject  to  plalntilT?  claim  on  the  timber, 
that  allegation  is  denied  in  the  answer,  and 
we  do  not  recall  any  evidence  tending  to 
show  such  a  foreclosure. 

In  addition  to  this,  it  is  admitted  that 
plaintiff  held  the  second  mortgage  on  this 
timber  to  reimburse  him  for  the  $2,000,  and  it 
is  nowhere  shown  in  the  evidence  that  the 
timber  is  not  of  sufficient  value  both  to  sat- 
isfy the  prior  incumbrance  and  also  to  re- 
imburse the  plaintiff.  In  an  action  of  this 
character,  it  is  incumbent  on  plaintiff  to 
establish  both  the  injury  and  the  amount  of 
the  loss,  and,  though  liability  be  established, 
the  damage  will  be  only  nominal,  unless  the 
loss  be  shown  or  facts  presented  from  which 
it  can  be  reasonably  ascertained.  Johnson 
V.  Brice  et  al.,  102  Wis.  675,  78  N.  W.  1086 ; 
Gordon  v.  Stanley,  108  La.  182,  32  South. 
531;  Title  Guar.  Co.  v.  Commonwealth,  141 
Ky.  570,  133  S.  W.  577 ;  Appleby  v.  State  of 
New  Jersey,  45  N.  J.  Law,  161 ;  State  ex  rel. 
Phillips  V.  Greene  et  al.,  112  Mo.  App.  108, 
90  S.  W.  403;  2  Sutherland  on  Damages 
(3d  £d.)  I  488 ;  1  Sedgwick  (9th  Ed.)  S§  107, 
107a. 

On  the  record,  we  are  of  opinion  that  the 
cause  must  be  referred  to  the  jury  both  on 
the  question  of  liability  and  the  amount  of 
damages,  and  to  that  end  a  new  trial  ia 
awarded. 

New  trlaL 


(177  N.   C.  229) 

GRANTHAM  et  aL  v.  JINNBTTB  et  aL 

(No.  104.) 

(Supreme  Court  of  North  Carolina.    Mardi  26^ 

1919.) 

1.  Wills  ^=!>489(2)— Pabol  Bvidkncet—Con- 
TBADionNQ  Will—Devise  to  Legal  Heib& 

There  being  no  ambiguity,  parol  evidence  is 
not  admissible  to  show  that  by  "legal  heirs,"  to 
whom  devise  was  made,  was  meant  testator's 
next  of  kin,  he  being  illegitimate. 

2.  Wills  <8=»491— Question  fob  Jubt— Lb- 
OAL  Heibs. 

Who  are  "my  legal  hein,*'  to  whom  devise 
was  made,  is  not  a  question  for  jury,  but  of 
law. 

8.  WELLS  «=»489(1)— Dbsiqnation  of  Bens* 

FICI  ABIES— EVIOEITOB. 

Evidence,  even  were  it  competent,  KM  in- 
BuflSdent  to  show  that  by  "my  legal  heirs,"  to 
whom  an  illegitimate  defused,  he  meant  certain 
blood  relatives. 

4.  Descent    and    DiSTUBTrnoN    ^s»62(2)-* 
Winow  AS  Heib— Statute. 

Revisal  1905,  |  1566,  providing  that,  when 
any  person  shall  die  leaving  none  who  can  claim 
as  heir  to  him,  his  widow  shall  be  deemed  heir 


and  as  such  shall  Inherit  his  estate,  applies  only 
in  case  of  no  will  or  a  will  not  disposing  of  the 
entire  estate. 

5.  Escheat  ^s94^WiLia  ^=:»524(6)— Contin- 

OENT   ReUAINDEB. 

Under  a  will  giving  all  the  property,  with 
an  exception,  to  testator's  wife  for  life,  and 
providing,  *'after  her  death,"  all  such  property 
"left  by"  her  shall  be  sold  and  the  proceeds  di- 
vided among  "my  legal  heirs"  subject  to  certain 
bequests,  the  class  designated  as  ^'legal  heirs" 
is  to  be  ascertained  as  of  the  date  of  the  wife's 
death,  so  that  she  does  not  take  the  remainder, 
but  it  escheats;  testator  then  having  no  legal 
heirs. 

Allen*  Jf  dissenting. 

Appeal  from  Superior  Court,  Wayne  Ckyon- 
ty;  Daniels,  Judge. 

Action  by  D.  0.  Grantham  and  others 
against  Ezra  Jinnette  and  others  to  recover 
property  in  defendant's  possession,  the  Uni- 
versity of  North  Carolina  intervening  and 
being  made  a  party  by  order  of  the  court. 
From  a  judgment  for  plaintiffs,  defendants 
and  intervener  appeal.    Reversed. 

W.  S.  O'B.  Robinson,  A.  C.  Davis,  and 
Teague  &  Dees,  all  of  Goldsboro,  Leon  G. 
Stevens,  of  Smithfleld,  and  D.  H.  Bland,  of 
Ck>ldsboro,  for  app^ants  Jinnette  and  others. 

Bryant  &  Brogden,  of  Durham,  Hood  & 
Hood,  of  Goldsboro,  and  Murray  Allen,  of 
Raleigh,  for  appellant  University  of  North 
Carolina. 

Langston,  Allen  &  Taylor,  J.  Ll  Barham, 
Dickinson  &  Land,  and  J.  F.  Thomson,  all 
of  €k>ldsboro,  W.  W.  Cole,  of  Smithfleld,  and 
D.  C.  Humphrey,  of  Ck)ldsboro,  for  appel- 
lee& 

CLARK,  O.  J.  The  case  tarns  upon  the 
construction  of  the  following  clauses  of  the 
will  of  Haywood  Bizzell: 

"Item  8.  I  give  and  bequeath  to  my  bdoved 
wife,  Elizabeth,  for  the  term  of  her  life,  all  the 
balance  of  my  real  estate,  all  personal  property 
of  every  kind  of  whidi  I  shall  die  seised  or  pos- 
sessed." 

"Item  5.  After  her  death  I  desire  that  all 
property,  real  and  personal  left  by  her  under 
item  3  of  this  will,  shall  be  sold  publicly  or  pri- 
vately, as  he  (the  executor)  shall  think  best, 
and  the  proceeds  shall  be  divided  among  my 
legal  hdrs  subject  to  the  following  bequests.' 


ft 


The  following  admissions  were  made  on 
the  trial  and  entered  in  the  record: 

(1)  That  the  testator  was  an  illegitimate 
son,  bom  in  1833;  that  his  mother  was  never 
married,  and  died  in  18^  and  that  the 
testator  was  her  only  <diild;  that  the  testa- 
tor married  in  1866^  but  no  children  were 
bom  of  said  marriage;  that  he  died  in  De- 
cember, 1896,  leaving  his  widow  and  the 
will  in  question;  that  at  the  time  of  his  death 
he  was  seized  in  fee  and  possession  of  the 
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lands  in  gnestlon  which  were  all  acquired  by 
purchase. 

The  plaintUTs  do  not  claim  that  they  are 
the  heirs  at  law  of  the  testator,  nor  that  they 
are  entitled  to  any  part  of  his  estate  under 
the  statute  of  descents*  Bettis  v.  Avery, 
140  N.  0. 184,  52  S.  B.  584.  But  they  contend 
that  they  are  the  persons  referred  to  and 
intended  by  the  testator  in  the  use  of  the 
words  "my  legal  heirs,"  and  that  by  parol 
testimony  they  can  show  that  by  the  devise 
of  his  property,  after  the  life  estate  given 
his  wife,  to  "my  legal  heirs,"  he  Intended 
Mack  McGnllen  and  Frank  McCuUen.  Gal 
(or  Mack)  McGullen  and  Frank  McCuUen 
were  the  sons  of  Ann  Bizzell,  the  sister  of 
the  testator's  mother  who  married  a  McCul- 
len.  Mack  McCullen  and  Frank  McGullen 
are  dead,  and  the  plaintiffs  are  their  heirs  at 
law.  The  language  on  which  the  plaintiffs 
rely  is  the  testimony  of  one  Odom  that  on 
one  occasion  his  father  said  to  the  testator, 
**Haywood,  what  are  you  going  to  do  with 
your  property?'  to  which  he  replied:  "Well, 
I  don't  know.  I  have  never  decided  exactly 
what  I  will  do  with  it"  And  when  further 
asked,  **Haven't  you  got  no  kin  people?** 
to  which  he  said:  "Yes,  I  have  got  some  kin 
people.  Mack  McGullen  and  Frank  McGul- 
len are  kin  to  me."  He  said  that  that  was 
about  25  years  ago  and  about  3  or  4  years 
before  testator  died. 

R,  A.  Whitfield,  witness  for  the  plaintiff, 
testified  that  he  heard  the  testator  say  that 
Mack  McGullen  was  the  nearest  kin  he  had. 
John  White  testified  that  he  had  seen  the 
testator  a  few  times;  that  a  year  or  a  year 
and  a  half  before  he  died,  when  he  went  to 
pay  him  some  rent,  the  testator  "got  to  talk- 
ing with  him,  and  he  said  he  had  no  children 
and  no  kin  folks,  but  the  McGuUens  were 
kin  to  him  and  would  be  his  heirs,  he  reckon- 
ed." Davis  Wiggins  testified  that  the  testa- 
tor "took  dinner  with  him  on  one  occasion, 
and  stated  in  conversation  that  his  mother 
was  a  Bizzell,  that  Annie  McGullen  was  her 
sister,  and  spoke  of  his  mother  and  *  Gal's 
mother  being  sisters;  that  he  does  not  remem- 
ber hearing  him  speak  of  any  one  else." 

[1-3]  This  evidence  taken  to  be  true  can- 
not vary  the  expression  In  the  will  that  the 
property,  after  the  life  estate  given  to  his 
wife,  should  go  to  his  "legal  heirs."  There 
is  no  ambiguity.  The  devise  is  to  a  class— 
"my  legal  heirs"— and  who  they  were  is 
a  matter  of  law,  even  if  the  testator  had 
erroneously  supposed  that  under  the  law 
illegitimates  could  inherit  as  heirs  (but  the 
evidence  and  the  will  show  that  he  did  not). 

Up<m  the  evidence  the  motion  for  nonsuit 
as  to  the  plaintiffs  should  have  been  granted. 
This  is  not  the  case  where  there  is  a  latent 
ambiguity  as  to  the  person  intended  and 
evidence  is  admitted  which  shows  that  the 
testator  was  In  the  habit  of  calling  the  per- 
son by  the  name  set  out  in  the  will,  though 


it  was '  not  the  true  name  of  the  person. 
It  often  happens  that  the  person  Is  known  by 
a  nickname  or  some  other  name  in  common 
use,  and  such  designation  Is  shown  by  parol 
testimony  to  point  out  the  devisee  who  was 
intended;  but  in  all  those  cases  the  person 
was  clearly  intended,  and  the  question  is 
only  of  identification.^ 

But  here  the  class  is  clearly  and  definitely 
stated  in  terms  that  admit  of  only  one  con- 
struction, "my  legal  heirs,"  and  admittedly 
Mack  McGullen  and  Frank  McChillen  did  not 
come  within  that  designation. 

Besides,  the  will  was  written  several  years 
before  the  death  of  the  testator,  when  his 
wife  was  some  40  years  old.  It  was  by  no 
means  improbable  that  he  might  have  chil- 
dren by  her,  or  that  she  might  die  and  he 
might  have  children  by  a  second  marriage. 
If  the  loose  words  used  were  sufScient  to 
substitute  Mack  McCullen  and  Frank  McGul- 
len in  lieu  of  the  words  "my  legal  heirs,"  it 
would  not  only  contradict  the  terms  of  the 
will  which  is  unambiguous,  but  if  there  had 
been  the  subsequent  birth  of  children  by  his 
then  wife,  or  by  any  subsequent  wife,  they 
would  have  been  incapable  of  inheriting  as 
against  the  two  McGuUens.  This  construc- 
tion is  therefore  not  to  be  entertained,  and 
it  would  be  useless  to  cite  the  numerous  cases 
which  are  to  be  found  in  all  the  books  to 
the  effect  that,  when  an  unambiguous  expres- 
sion is  used  in  a  will,  such  as  "my  legal  heirs," 
it  cannot  be  contradicted  by  verbal  statements 
put  in  evidence  25  years  later,  or  at  any  other 
time  showing  that  the  testator  recognized  as 
related  to  >^^"i  persons  who  were  not  his 
legal  heirs  and  that  he  Intended  that  the 
property  should  go  to  him  in  spite  of  his 
devising  his  estate  not  to  them  but  to  "his 
legal  heirs."  Who  are  the  "heirs"  is  not  a 
matter  for  the  jury,  but  a  matter  of  law  for 
the  court  Bradford  v.  Brwin,  34  N.  G.  291; 
Morrison  v.  McLauchlin,  88  N.  G.  255;  Patter- 
son V.  Wilson,  101  N.  G.  597,  8  S.  B.  341.  Be- 
sides, the  testimony.  If  competent,  was  not 
sufficient  to  be  presented  to  the  jury. 

[4]  The  defendants  who  are  in  no  wise 
related  to  the  testator  claim  as  heirs  of 
the  wife,  and  insist  that  she  was  entitled  un- 
der Rev.  i  1556,  which  provides: 

"When  any  person  shall  die  leaving  none  who 
can  claim  as  heir  to  him,  his  widow  shall  be 
deemed  his  heir,  and  as  such  shall  inherit  his 
estate." 

This  would  apply  only  if  there  had  been 
no  will  or  a  will  not  disposing  of  the  entire 
estate.  In  such  case,  this  property  would 
have  gone  to  the  wife  and  then  to  the  de^ 
fendants  as  her  heirs.  But  here  the  testa- 
tor disposed  of  all  his  property  by  his  will, 
and  Intended  to  dispose  of  it  fully,  which 
conclusively  appears  from  the  will  itself;  and, 
this  being  the  case,  when  there  is  a  default 
tai  the  "legal  heirs"  to  whom  a  part  of  the 
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remainder  of  the  estate  1b  devised,  It  does 
not  go  to  the  wife,  but  to  those  who  fill  the 
designation  of  legal  heirs  at  the  time  the 
remainder  should  fall  in. 

[6]  The  testator  devised  and  bequeathed 
to  his  "wife,  Elizabeth,  for  the  term  of  her 
life,  all  the  balance  of  my  real  estate,  all 
personal  property  of  any  kind  of  which  I 
shall  die  seized  and  possessed."  She  elected 
to  take  under  the  will  and  never  dissented. 

•In  item  2  of  the  will,  the  testator  had 
given  to  Preston  Thornton  106  acres  of  land 
described  in  the  will,  and  the  balance  of  the 
estate  to  his  wife  for  life. 

It^n  4  of  the  will  provides: 

"After  the  death  of  my  said  wife  I  devise  and 
bequeath  to  the  Oxford  Orphan  Asylum  $1,000 
to  be  collected  from  the  sale  of  the  property, 
real  or  personal,  left  at  my  said  wife's  death.'* 

Item  5  provides: 

"After  her  death,  I  desire  that  all  property 
real  and  personal,  left  by  her  under  item  8  of 
this  will  shah  be  sold  publicly  or  privately,  as 
the  executor  shall  think  best,  and  the  proceeds 
thereof  shall  be  divided  among  my  legal  heirs, 
subject  to  the  following  bequests,  to  wit: 

"Item  6.  I  give  to  I>.  A.  Bizzell,  son  of  Al- 
bert Bizzell,  five  hundred  ($500)  dollars,  after 
my  wife's  death. 

"Item  7.  I  give  to  Ann  Eliza  Cox,  daughter 
of  W.  E.  Cox,  two  hundred  dollars,  to  be  paid 
after  my  said  wife's  death. 

"Item  a  I  give  to  Selah  Church  built  by 
my  wife,  namely,  two  hundred  dollars  to  be 
paid  after  my  wife's  death. 

"Item  9.  I  hereby  appoint  John  S.  Bizzell, 
executor  of  this  wilL" 

The  questions  presented  are: 

(1)  As  of  what  time  is  the  class  desig- 
nated by  the  testator  as  his  "legal  heirs"  to 
be  ascertained — at  the  time  if  his  decease, 
or  at  the  decease  of  his  widow? 

(2)  What  was  the  effect  of  the  widow's 
failure  to  dissent?  This  last  need  not  be 
determined,  unless  we  were  of  opinion  that 
the  class  was  to  be  ascertained  as  of  the 
time  of  the  testator's  decease. 

Although  in  the  absence  of  clear  and  un- 
ambiguous indications  of  a  different  inten- 
tion to  be  derived  from  the  context  of  the 
will,  read  in  the  light  of  the  surrounding  cir- 
cumstances, the  class  described  by  the  testa- 
tor as  his  legal  heirs,  etc.,  to  whom  a  re- 
mainder or  executory  interest  is  given  by  the 
will,  is  to  be  ascertained  at  the  death  of  the 
testator,  the  fact  that  the  property  is  to  be 
converted  into  personalty  and  distributed  as 
such  at  the  death  of  the  first  taker  is  indica- 
tive of  an  Intention  that  the  class  shall  be 
ascertained  at  the  termination  of  the  life 
estate.  The  fact  that,  at  the  time  of  the 
making  of  the  will,  the  person  to  whom  a 
particular  estate  was  given  will  presumably 
be  at  the  testator's  death  the  sole  member 
of  the  class  to  whom  the  same  property  Is 


limited,  and  the  use  of  terms  importing  plu- 
rality in  the  membership  of  the  class,  and  re- 
quiring a  division  amot^  them,  while  not 
oonclusive  of  an  intent  to  postpone  the 
ascertaining  of  the  membership  of  the  dass. 
are  other  indications  of  sudi  an  intention 
properly  to  be  taken  into  consideration. 

The  fact  that  the  widow  seems  to  have 
been  given  by  implication  power  to  use 
so  much  of  the  principal  as  she  might  see 
fit  for  her  own  benefit  tends  to  negative  the 
supposition  that  she  was  intended  to  take 
under  the  ultimate  limitation.  Hardy  v. 
Gage,  66  N.  H.  552,  22  Atl.  557;  Bisson  v. 
R.  R.,  143  N.  T.  125,  38  N.  E.  104. 

Under  this  will,  all  the  property  was  given 
to  the  wife  for  life  (except  the  devise  to 
Preston  Thornton),  and  there  was  no  devolu- 
tion over  till  after  her  death.  At  that  time, 
the  provision  that  the  property  should  all  be 
sold,  and  after  the  payment  of  the  bequests 
to  the  orphan  asylum,  to  D.  A.  Bizzell,  to 
Eliza  Ann  Cox,  and  to  Selah  Church,  and  the 
provision  that  the  remainder  should  be  divid- 
ed among  his  **legal  heirs"  by  his  executor, 
show,  not  only  that  the  remainder  was  not 
devised  to  the  wife  nor  intended  to  go  to 
her  heirs,  but  that  it  was  devised  and 
should  go  to  his  '^egal  heirs"  in  existence 
after  his  wife's  death.  The  devise  of  the  re- 
mainder speaks  of  that  date. 

There  was  no  defect  in  the  wIlL  The 
property  was  fully  devised,  and  the  wife 
acquiesced  therein.  The  defect  is  that  at  the 
time  the  division  was  to  be  made  there  were 
no  "legal  heirs."  If  there  had  been  any  legal 
heirs  at  that  time,  they  would  have  taken  the 
property,  and  only  those  who  were  his  legal 
heirs  after  his  wife's  death  could  have  taken, 
for  the  provision  is  that  the  property  should 
be  sold  and  divided  "among  the  legal  heirs" 
at  that  time. 

If,  at  the  testator's  death,  there  had  been 
legal  heirs  other  than  his  wife,  they  could 
not  have  taken  If  they  had  predeceased  the 
wife.  His  "legal  heirs'*  could  be  those  only 
who  were  in  existence  and  entitled  to  re- 
ceive the  legacy  at  the  time  of  her  death* 
Those  only  could  share  in  the  division  "among 
my  legal  heirs,"  for  they  alone  could  answer 
to  the  description. 

It  may  well  be  that  the  testator  expected 
that  he  would  leave  legal  heirs  by  his  then 
wife,  who  was  40  years  of  age  at  the  time  the 
will  was  made,  or  he  may  have  contemplated 
the  possibility  of  legal  heirs  by  a  future  mar* 
riage. 

In  Bowen  ▼.  Hackney,  136  N.  CL  187,  48  & 
E.  633,  67  li^  R.  A.  440,  the  will  provided  fbr 
a  division  of  the  property  between  the  diU- 
dren  of  the  testator  ''at  the  expiration  of  the 
life  estate,"  and  it  is  said  in  the  opinion  by 
Walker,  J.,  that— 

''The  division  is  not  to  be  made  untfl  tiie 
death  of  the  life  tenant,  and  that  ia  the  time 
fixed  by  the  terms  of  the  will  when  it  shall  be 
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definitely    and    finally    determined    who    shall 
take." 

The  langaase  of  this  will  brings  it  within 
the  principle  of  the  deciaion  in  Bowen  y. 
Hadcney,  and  it  follows  that  the  legal  heirs 
of  M.  H.  Bizsell,  the  testator,  are  to  be 
determined  as  of  the  time  of  the  death  of  his 
wife,  the  devisee  of  the  life  estate. 

The  language  of  the  will  in  our  case  is 
not  only  soffldent  to  bring  it  within  the 
authority  of  Bowen  y.  Hackney,  but  is  much 
stronger  than  in  that  case  in  expressing  the 
Intention  of  the  testator  to  annex  the  time 
flxed»  L  e.,  the  death  of  the  life  tenant,  to  the 
substance  of  the  gift  as  a  condition  prece- 
dent, as  well  as  to  the  time  of  enjoyment, 
which  Mr.  Justice  Walker  says  creates  a 
contingent  remainder.  Though  similar  to 
Bowen  Y.  Hackney,  it  is  stronger  than  that 
case,  because  there  the  will  did  not  provide 
for  a  sale  of  the  property  by  the  executor 
and  a  division  of  the  proceeds,  but  provided 
only  for  the  division  of  the  spedflc  property 
devised  to  the  wife  for  life. 

The  contention  of  the  defendants  that  the 
legal  heirs  of  testator  must  be  determined  ac 
the  time  of  testator's  death  is  based  upon  as- 
sumption that  this  "is  a  devise  to  B.  for  life, 
and  after  her  death  to  the  heirs  of  devisor,** 
and  that  the  will  of  M.  H.  Bizsell  devised  to 
his  legal  heirs  a  remainder  which  vested  at 
the  time  of  his  death,  and  that,  the  testator's 
wife  being  his  sole  heir  at  law  at  that  time, 
the  life  estate  and  the  remainder  merged  In 
her  as  a  fee-simple  estate. 

At  common  law,  the  widow  was  not  her 
hnsbend's  heir.  She  is  made  so  by  statute 
(Revisal,  |  15C>6,  rule  8),  but  the  very  stat- 
ute creating  the  status  limits  its  application 
to  undevised  property  of  the  husband.  Sec- 
tion 1556  of  th€f  Revisal  provides  that — 

"When  any  person  shall  die,  seised  of  any 
inheritance,  or  of  any  right  thereto,  or  entitled 
to  any  interest  therein,  not  having  devised  the 
same,  it  shall  descend'*  as  set  forth  in  the  sev- 
eral rules  of  descent. 

This  language,  when  considered  In  con- 
nection with  rule  8,  cannot  have  the  effect 
of  making  the  wife  the  husband's  heir  where 
the  property  is  devised  by  the  husband  to  his 
heirs,  and  certainly  not  where  the  wife  is 
devised  a  life  estate  with  remainder  to  the 
heirs  of  the  husband.  The  language  of  the 
will  in  this  case  precludes  any  Intention  on 
the  part  of  the  testator  to  devise  to  his  wife 
a  life  estate  and  also  a  fee-simple  estate  in 
his  property.  It  directs  the  sale  of  the  prop- 
erty "left  by"  his  wife  and  to  divide  the 
proceeds  among  his  legal  heirs. 

The  property  to  be  sold  was  not  simply  all 
of  the  property  which  had  been  devised  to  the 
wife  for  life,  but  "all  property,  real  and  per- 
sonal, left  by  her  under  item  3  of  this  wilL" 
How  could  the  property  be  "left  by  her,**  if 
the  life  estate  and  the  fee  merged  in  the 


wife  at  the  death  of  the  testator,  as  contend- 
ed by  appellant^?  By  item  4  of  the  will  the 
testator  be<2ueaths  $1,000  to  the  Oxford  Or- 
phan Asylum,  to  be  collected  from  the  sales 
of  property,  real  or  personal,  'left  at  my 
wife's  death";  again  demonstrating  the  fact 
that  it  was  not  the  intention  of  the  testator 
to  devise  to  his  wife  the  life  estate  and  the 
remainder. 

The  testator  devised  to  his  "heirs  at  law" 
a  contingent  remainder,  and  that  sudi  heirs 
should  be  determined  at  the  time  of  the  death 
of  the  wife.  This  is  supported  by  the  deci- 
sions, of  this  court  and  the  courts  of  other 
states. 

In  Latham  y.  Lumber  Co.,  139  N.  a  0,  61 
S.  E.  780,  111  Am.  St  Bep.  764,  it  is  held 
that  a  contingent  and  not  a  vested  remainder 
was  created  by  the  provisions  of  a  will  de- 
vising a  life  estate  to  the  testator's  daugh- 
ter, "and  after  her  death  the  said  land  and 
n^^roes  are  to  go  to  the  children  of  my 
said  daughter  and  the  children  of  such  as 
are  dead«" 

"Where  a  testator  devises  and  bequeaths  the 
whole  of  his  estate,  real  and  personal,  to  his 
wife  during  her  natural  life,  except  certain 
amounts  to  equalise  gifts  among  his  children, 
and  then  without  any  express  or  implied  legacy, 
except  as  contained  in  the  direction  to  his  ex- 
ecutor to  convert  into  personalty  and  distribute, 
makes  the  following  dispositive  clause,  viz., 
'After  the  death  of  my  wife  I  desire  that  the 
whole  of  my  property,  both  real  and  -  personal, 
be  sold  by  my  executor  and  after  expenses  are 
paid  to  distribute  equally  to  my  legal  heirs,'  the 
rule  that  a  bequest  in  the  form  of  a  direction 
to  pay,  or  to  pay  and  divide  at  a  future  period, 
vests  immediately,  if  the  payment  be  postponed 
for  the  convenience  of  the  fund  or  estate,  or 
merely  to  let  in  some  other  interest,  does  not 
apply.  ♦  •  ♦  In  such  case  the  direction  to 
the  executor  to  pay  or  to  distribute  to  the  t^ 
tator's  ^egal  heirs'  confers  a  contingent  interest, 
which  does  not  vest  dntil  the  period  of  distribu- 
tion; and  the  direction  to  distribute  equally 
to  my  legal  heirs*  is  equivalent  to  a  direction  to 
make  distribution  in  accordance  with  the  stat- 
utes providing  for  descent  and  distribution." 
Barr  v.  Denney,  79  Ohio  St.  358.  87  N.  E.  267. 

"A  devise  to  the  widow  for  life,  and  *at  her 
death'  to  testator's  'heirs  at  law,'  creates  a  con- 
tingent remainder,  and  the  estate  goes  in  fee 
to  such  persons  only  as,  at  the  widow's  death, 
answer  to  the  description  of  'heirs  at  law'  of 
the  testator."  Forrest  v.  Porch,  100  Tenn.  391, 
45  S.  W.  676. 

"A  testator  bequeathed  to  his  wife  'the  use 
of  thirty  shares  in  the  Oxford  Bank;  said 
shares,  at  her  decease,  to  be  equally  divided  be- 
tween his  heirs'— and  died  leaving  several  chil- 
dren. It  was  held  that  the  reversionary  inter- 
est of  any  one  of  the  diildren  in  these  shares 
was  contingent,  and  consequently  not  liable  to 
be  attached  as  his  property  in  the  hands  of  the 
executor."  Bich  v.  Waters,  89  Mass.  (22  Pick.) 
563. 

"Though  the  heirs  of  the  testator  were  de- 
terminable at  his  death,  yet  the  gj^  to  them 
was  not,  by  the  terms  of  the  will,  to  vest  in 
possession  until  after  the  tsrminatloii  of  the 
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life  estate  given  to  the  widow.  That  was  the 
time  fixed  for  the  gift  to  take  effect,  and  then 
was  the  time  when  the  persons  wotild  be  as- 
certained, who,  coming  under  the  description  of 
heirs  of  the  testator,  would  be  entitled  to  share 
with  the  heirs  of  his  widow  in  the  distribution 
of  the  estate.  Within  that  time  the  number  of 
his  heirs  might  be  diminished  by  death,  or  in- 
creased by  birth."  Bisson  y.  R.  R^  143  N.  Y. 
130,  88  N.  E.  105. 

In  construing  a  will  containing  language 
very  similar  to  that  used  by  the  testator 
in  our  case,  the  Supreme  Ck>urt  of  New  Zork 
says: 

"The  widow  received  a  life  estate.  There  was 
no  gift  in  terms  of  remainder.  But  the  will 
contained  a  direction  to  sell  the  land  after  the 
termination  of  the  particular  estate,  and  di- 
vide the  proceeds  among  the  objects  of  the  tes- 
tator's bounty.  The  rule  is  well  settled  that 
where  there  is  no  gift,  but  by  a  direction  to 
pay  or  divide  at  a  future  time,  the  vesting  in 
the  beneficiary  will  not  take  place  until  the 
time  arrives.  *  *  *  As  futurity  is  annexed 
to  the  substance  of  the  gift,  none  can  take 
except  those  designated  by  the  will  as  qualified 
to  take  at  the  time  of  the  division."  Bryer  v. 
Finnen,  178  App.  Div.  671,  165  N.  Y.  Supp. 
805. 

"Where  the  only  words  of  gift  are  found  in 
the  direction  to  divide  or  i>ay  at  a  future  time, 
the  gift  is  future,  not  immediate;  contingent, 
and  not  vested."  Hirsch  v.  Gillespie,  167  N.  Y. 
Supp.  855 ;  Matter  of  Crane,  164  N.  Y.  76,  58 
N.  E.  47. 

In  Read  t.  Fogg,  60  Me.  479,  a  father  by 
deed  of  warranty  conveyed  certain  land  to 
his  daughter  "for  her  use  and  benefit  during 
her  lifetime,  and  after  her  decease  to  her 
legal  heirs,  to  them  and  their  heirs  and 
assigns  forever,"  and  it  was  held  that  the 
deed  created  a  remainder  that  was  contingent 
until  the  daughter's  death,  when  it  vested  in 
those   who   were    then  *  her  heirs   at   law. 

The  terms  of  the  will  indicate  plainly:  * 

(1)  That  the  wife  was  restricted  as  dev- 
isee to  her  life  estate,  and  was  to  receive 
nothing  more. 

(2)  That  after  the  wife's  death— which 
was  repeated  five  times  in  the  will — ^the  prop- 
erty was  ta  be  sold,  and,  after  the  payment 
of  the  four  legacies  named,  the  remainder 
was  not  to  go  to  the  wife,  and  certainly  the 
testator  did  not  intend  that  it  should  go 
to  her  heirs,  nor  was  it  left  undevised.  It 
was  devised  to  those  who  should  be  his  "legal 
heirs"  after  her  death.  There  is  a  specific 
devise,  clearly  and  unmistakably  made,  of 
the  remainder  after  her  death  to  be  "divided 
among  my  legal  heirs,"  which  could  not  con- 
template that  the  remainder  was  undevised. 
There  being  no  legal  heirs  at  that  time,  our 
statute  directs  that  It  shall  go  to  the  univer- 
sity, as  the  representative  of  the  general 
public,  who  take  in  default  of  "legal  heirs"  in 
such  case& 

This  would  have  been  the  case  if  the 


wife  had  predeceased  the  husband*  and  this 
could  not  be  changed  by  the  fact  that  she 
took  and  enjoyed  the  unrestricted  life  es- 
tate which  he  gave  her.  At  her  death  the 
property  was  devised  to  his  legal  heirs,  exist- 
ing at  that  time,  and  there  were  none  other 
than  as  designated  by  the  statute  in  sudi 
cases  as  this,  L  e.,  the  University  of  North 
Carolina. 

The  clear  and  unmistakable  intent  of  the 
testator  was  to  dispose  of  all  his  property 
after  his  wife's  death,  and  that  sucb  proper- 
ty should  go  to  those  who  should  be  after 
her  death  his  "legal  heirs."  He  had  a  right 
to  so  direct,  and,  having  so  directed,  the 
property  can  go  to  no  others  than  those 
who  fill  such  description  "after  her  death." 
There  being  none  under  the  provisions  of  the 
state  Constitution,  the  Judgment  should  di- 
rect that  after  payment  of  the  legacies  the 
residue  of  the  estate  shall  be  paid  over  to  the 
trustees  of  the  University  of  North  Carolina, 
the  interveners. 

The  sale  and  division  of  all  the  property 
devised  to  the  wife  was  specifically  directed 
to  take  place  "after  her  death."  She  could 
not  possibly  then  be  his  heir.  The  decLsion 
is  fully  supported  by  Mr.  Justice  Hoke  In 
Jenkins  t.  Lambeth,  172  N.  a  466,  469.  90 
S.  B.  513. 

The  Judgment  will  be  entered  accordingly. 

Reversed. 

ALLEN,  J.  (dissenting).  I  think  I  may  as- 
sert with  confidence  that  this  is  the  first  in- 
stance on  record  in  which  it  has  been  held  that 
property  escheated  when  the  owner  left  a 
will  undertaking  to  dispose  of  it,  and  when, 
if  he  had  died  intestate,  there  was  one  who 
could  take  as  his  heir. 

That  the  owner  intended  to  dispose  of  his 
entire  estate  appears  from  the  will  in  the 
record,  and  that  one  survived  him,  his  widow, 
who  could  take  as  heir  in  case  of  intestacy, 
is  shown  by  rule  8  of  descents,  which  is  as 
follows: 

"When  any  person  shall  die,  leaving  none  who 
can  claim  as  heir  to  him,  his  widow  shall  be 
deemed  his  heir,  and  as  such  shall  inherit  his 
estate." 

We  should  not,  I  submit  with  deference, 
reach  such  a  conclusion  unless  forced  to  do  so 
by  imperative  legal  rules,  as  it  thwarts 
the  will  of  the  testator,  and  is  at  variance 
with  the  spirit  of  the  statute  of  descent, 
which  in  this  instance  names  an  heir,  and 
with  the  law  of  escheats,  which  substitutes 
"the  university  in  the  place  of  the  public 
in  regard  to  all  such  real  property  as  fell  to 
the  state  for  want  of  heirs  capable  to  take." 
University  t.  Gilmour,  3  N.  a  130. 

In  determining  the  rights  of  the  parties,  1 
attach  no  importance  to  the  words  in  the  vrill 
"left  at  my  said  wife's  death"  and  "left  by 
her,"  which  are  emphasized  in  the  opinion  of 
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the  court,  because  In  Item  3  the  testator 
gave  to  his  wife  for  life  personal  as  well  as 
real  property,  and  knowing  that  she  could 
not  dispose  of  the  land,  and  that  much  of 
the  personal  property  would  be  consumed,  the 
words  naturally  refer  to  the  personal  proper- 
ty left  by  her. 

The   controversy   depends   on  the   legal 
effect  to  be  given  to  the  devise  to  the  "legal 
heirs*'  of  the  testator  in  the  fifth  item. 

When  one  '*has  made  a  will,  the  presump- 
tion is  that  he  thereby  intended  to  dispose 
of  his  entire  property,"  and  *'the  instrument 
must  be  construed  in  reference  to  that  pre- 
sumption" (McGallum  v.  McCallum,  167  N.  C. 
311,  83  S.  E.  251) ;  and  in  this  case  we  not 
oi^ly  have  the  legal  presumption,  but  the  will 
shows  unmistakably  the  purpose  to  dispose 
of  all  his  property. 

"The  intention  must  be  gathered  from  the 
will  itself,  as  read,  in  view  of  all  the  facts  and 
surrounding  circumstances."  Wooten  v.  Hobbs, 
170  N.  O.  214,  86  S.  E.  813. 

"The  meaning  attributed  by  him  [the  testa- 
tor] to  words  and  phrases,  when  it  appears, 
must  prevail,  however  different  this  may  be 
from  that  ordinarily  implied  by  such  words  and 
phrases  in  other  wills  or  other  written  instru- 
ments. The  sole  and  controlling  purpose  is  to 
ascertain  what  the  testator,  whose  will  may  be 
under  consideration,  intended."  Gray  v.  West, 
93  N.  G.  444,  53  Am.  Rep.  462. 

If  there  is  "no  defect  in  the  description  of  ei- 
ther the  person  or  thing  on  the  face  of  the  in- 
strument, it  becomes  necessary  to  fit  the  de- 
scription to  the  person  or  thing ;  in  other  words, 
to  identify  it  Here,  as  a  matter  of  course,  evi- 
dence dehors  is  admissible."  Institute  v.  Nor- 
wood, 45  N.  G.  69,  approved  McLeod  y.  Jones, 
159  N.  G.  76^  74  S.  B.  733. 

"Words  of  every  kind,  technical  as  well  as 
others,  and  particularly  when  used  in  last  wills, 
are  liable  to  be  varied  in  their  meaning,  to. meet 
the  intention  of  those  who  use  them.  When 
shown  in  an  authentic  manner  the  word  'heir* 
may  mean  some  other  person  than  him  on  whom 
the  law  casts  the  inheritance  in  a  real  estate." 
Oroom  y.  Herring,  11  N.  G.  396. 

It  is  true  in  the  Groom  Gase  the  word 
'"heir"  was  used  in  connection  with  personal 
property,  and  there  was  other  language  in 
the  will  indicating  that  it  was  not  used  in  its 
technical  sense;  but  the  case  is  authority 
for  the  position  that  "heir"  "may  mean  some 
other  person  than  him  on  whom  the  law 
casts  the  Inheritance  in  a  real  estate." 

Applying  these  principles,  it  appears 
that  there  is  no  defect  on  the  face  of  the  will, 
as  the  term  "legal  heirs"  has  a  known  sig- 
nification; but,  when  construed  technically, 
there  is  no  one  to  answer  the  description, 
and,  as  it  is  presumed  the  testator  intended 
to  dispose  of  his  whole  estate  and  had  some 
one  in  mind  who  could  take,  it  is  necessary 
to  look  at  the  situation  of  the  testator  and 
the  surrounding  circumstances  in  order  that 
the  persons  called  "legal  heirs"  may  be  identi- 
fied and  it  was  for  this  purpose  the  parol 


evidence  was  admitted,  and  it  shows  that  the 
plaintiffs  are  the  children  of  Frank  and  Gal 
McGuUen,  and  are  the  lineal  descendants 
of  the  sister  of  the  mother  of  the  testator; 
that  the  testator  spoke  of  Frank  and  Gal 
AdcOuUen  as  "first  cousins,"  as  "kin  to  me^" 
as  "the  nearest  kin  he  had/'  and  said  "he  had 
no  children  and  no  kin  folks  but  the  McGul- 
lens  and  that  the  McGuUens  was  kin  to  him 
and  would  be  his.  heirs,  he  reckon."  Webster 
defines  "reckon"  "to  conclude,  as  on  an  enu- 
meration and  balancing  of  chances;  hence  to 
think;  suppose."  And,  as  so  understood  at 
the  time  the  will  was  made,  the  testator 
concluded,  thought,  or  supposed  the  McGul- 
lens  were  his  legal  heirs,  and  so  devised 
his  property  to  them.  He  was  thinking  of 
some  one,  and,  if  not  of  the  McGuUens,  of 
whom,  since  he  had  declared  they  were  not 
only  his  nearest  kin,  but  that  he  had  no 
other  kin,  and  he  thought  they  were  his  heirs. 

The  suggestion  that  the  testator  may  have 
had  in  mind  the  birth  of  a  child  by  a  second 
marriage,  or  by  his  wife  then  living,  has 
nothing  to  support  it  Wills  speak  as  of 
the  death  of  the  testator  (Rev.  {  3140),  and 
the  possibility  of  a  second  marriage  died 
with  him,  and  it  is  not  within  the  bounds 
of  probability  that  he  had  even  a  remote 
idea  that  the  wife  with  whom  he  had  lived 
39  years,  and  who  had  given  birth  to  no 
child,  would  bear  him  a  child  and  "legal 
heir"  within  9  months  after  his  death. 

I  therefore  think  the  verdict  of  the  Jury, 
finding  that  the  testator  meant,  by  the  use 
of  the  words  "my  legal  heirs,"  Frank  and 
Gal  McGuUen,  ought  to  stand,  and  the  judg- 
ment be  affirmed  and  the  same  conclusion 
would  be  reached  if  the  property  devised 
is  treated  as  personalty. 

But  if  this  is  not  so,  it  does  not  follow  that 
the  university  takes  by  escheat ;  and,  on  the 
cofttrary,  if  the  plaintiffs  have  no  title,  it 
seems  to  me  clear  the  defendants  are  the 
owners,  as  devisees  of  the  widow  of  the 
testator. 

The  court  says: 

"There  is  no  ambiguity.  The  deyise  is  to  a 
dass— my  legal  heirs— and  who  they  were  is  a 
matter  of  law." 

Granted,  for  the  purpose  of  the  discussion, 
and  the  law  says : 

"When  any  person  shall  die,  leavhig  none  who 
can  claim  as  heir  to  him,  his  widow  shall  be 
deemed  as  heir  to  him,  and  as  such  shall  in- 
herit his  estate." 

In  other  words,  the  opinion  of  the  court, 
as  I  understand  it,  proceeds  upon  the  idea 
that  the  testator  had  no  person  in  mind  when 
he  said  "my  legal  heirs,"  and  that  he  in- 
tended those  to  take  who  could  answer  the 
roll  call,  without  regard  to  person,  and,  if 
so,  the  widow  must  be  held  to  have  the  title, 
as  she  was  the  only  legal  heir  uAder  the  stat^ 
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ute  when  the  will  was  made,  when  the  testa- 
tor died,  and  when  she  died. 

Everett  v.  Griffin.  174  N.  O.  107,  03  S.  E. 
474,  is  an  Instance  of  the  word  ''heir"  in  a 
will  being  held  to  include  a  widow,  and  in 
Freeman  v.  Knight,  37  N.  O.  76,  the  same 
effect  was  given  to  "my  legal  heirs." 

The  first  case  is  also  authority  for  hold- 
ing that  the  proceeds  of  sale  should  be  dealt 
with  as  personalty  upon  the  ground  of  equita- 
ble  conversion;  but  I  do  not  think  this 
affects  the  rights  of  the  parties,  as  the  widow 
would  take  the  same,  whether  as  heir  or 
distributee. 

The  phrase  "after  her  death*'  is  no  strong- 
er than  "at  the  expiration  of  my  wife's 
interest,'*  and  it  was  held,  in  Taylor  v.  Tay- 
lor, 174  N.  G.  538,  94  S.  E.  8,  that  in  a  devise 
to  the  wife  during  widowhood  "and  at  the 
expiration  of  my  wife's  interest  in  land  and 
property,  divide  it  equally  among  my  living 
children,"  that  the  children,  who  were  to 
take,  must  be  ascertained  as  of  the  death  of 
the  testator,  and  the  same  rule  would  give 
this  property  to  the  widow. 

The  objection  is  made  that  this  view  cannot 
prevail  because  a  life  estate  is  given  to  the 
widow,  and  that  this  demonstrates  that  the 
testator  did  not. intend  for  her  to  have  more; 
but  I  respectfully  submit  that  this  is  an- 
swered by  the  court,  when  it  is  held  that  the 
testator  had  no  one  in  mind  when  he  wrote 
"my  legal  heirs,"  and  that  his  purpose  was 
to  give  the  remainder  to  those  upon  whom  the 
law  cast  the  inheritance,  without  regard  to 
person,  and  if  this  is  true^  and  the  widow 
falls  within  the  class,  she  must  take. 

Again,  it  is  urged  that  the  widow  cannot 
take  under  the  rule  of  descent,  except  when 
the  husband  dies  "not  having  devised  the 
same,"  and  that  the  devise  to  "my  legal  heirs" 
prevents  the  operation  of  the  rule;  but  the 
court  has  held  that  the  property  has  not  b^en 
devised,  because  there  was  no  one  to  take. 

If,  however,  the  widow  is  not  within  the 
term  "my  legal  heirs"  and  cannot  take  under 
the  will,  there  is  no  one  who  can,  no  one  has 
ever  been  in  existence  who  could,  and  no  one 
can  now  come  into  being  ta  answer  the  de- 
scription ;  and,  if  so,  the  devise  in  remainder 
lapsed  and  was  void,  and  this  upon  the  death 
of  the  testator  Jeft  the  life  estate  in  the  wid- 
ow under  the  will,  and  the  remainder  in  fee 
undisposed  of,  which  the  widow  inherited 
under  the  rule  of  descent  before  referred  to. 

There  is  one  other  position  In  favor  of  the 
widow,  which  is  amply  supported  by  author- 
ity, and  which  was  approved  in  a  unanimous 
opinion  of  this  court  in  Thompson  v.  Batts, 
168  N.  O.  334,  84  S.  E.  347,  and  that  is  that 
the  devise  to  "my  legal  heirs"  was  void  as  a 
remainder,  and  left  the  reversion  in  fee  in  the 
testator  at  his  death,  and,  if  so,  it  passed 
to  the  widow  under  the  rule  of  descent. 

Feme  says  (page  51): 

"A  limitation  to  the  right  heirs  of  the  grantor 
will  continue  In  himself  as  a  revenioii  In  fee. 


As  where  a  fine  was  levied  to  the  use  of  tlie 
wife  of  the  co-user  for  life,  remainder  to  the  nae 
of  B.  in  tail,  remainder  to  the  use  of  the  right 
heirs  of  the  co-user,  it  was  adjudged  that  the 
limitation  of  the  use  to  the  right  heirs  of  the 
co-user  was  void,  for  that  the  old  use  of  the 
fee  continued  In  liim  as  a  reversion.'^ 

In  Read  &  Morpeth  v.  Bvingtoo,  Moor,  K. 
B.,  284,  it  was  ruled  that— 

"If  a  man  seised  in  fee  makes  a  feoffment  to 
the  use  of  A.  in  tail  or  for  life,  remainder  to 
the  use  of  his  own  right  heirs,  the  land  upon  the 
death  of  A.  without  issue  returns  to  the  feoffer 
as  his  ancient  reversion,  and  does  not  rest  in 
his  right  heir  as  a  remainder  by  porehaae." 

Sir  Edward  Ck>ke  saysi 

"If  a  man  make  a  gift  in  tail,  or  a  lease  for 
life,  the  remainder  to  his  own  right  heirs,  thii 
remainder  is  void  and  he  hath  the  reversion  in 
-him,  tor  the  ancestor  during  his  life  beareth  in 
his  body  (in  the  judgment  of  law)  all  his  heirs." 
Ck>.  litt  22. 

In  Hargrave  and  Butler's  notes  (1  Am.  Ed. 
from  19  London  Ed.  of  1853),  (me  of  the  notes 
to  this  section  states  the  following  case^  be- 
ing note  3: 

"Feoffment  to  the  use  of  a  feoffee  for  forty 
years,  remainder  to  B.  hi  tail,  remainder  to  the 
right  heirs  of  the  feoffor.  It  is  the  old  rever- 
sion, and  the  feoffor  may  devise  it ;  for  the  use 
returned  to  the  feoffor  for  want  of  considera- 
tion to  retahs  it  in  the  feoffee  till  tlie  death  of 
the  feoffor." 

See,  also,  2  Wash.  Real  Property,  092; 
Robinson  v.  Blankenship,  116  Tenn.  894,  92 
S.  W.  854;  24  A.  &  E.  Enc.  U  398. 

Referring  to  remainders  limited  to  h^rs 
of  grantor.  Chief  Justice  Parson,  in  Law 
Lectures  (page  142,  note)  says: 

"A  grant  to  Z.  for  life,  remainder  to  heirs  of 
grantor,  the  limitation  is  not  &  remainder,  but 
the  grantor  takes  his  old  reversioii.'* 

Again  on  page  147,  note: 

"The  test  by  which  the  applicability  of  the 
doctrine  may  be  determined  in  any  particular 
case  is  to  strike  out  the  devise  to  the  heir,  and 
if  he  would  still  take  the  same  interest  as  the 
will  gives  him,  the  devise  is  void." 

"An  instance  of  this  sort  of  remainder  is  ex- 
hibited in  a  grant  to  Z.  for  life,  remainder  to 
the  heirs  of  grantor.  This  limitation,  although 
denominated  a  remainder  in  the  grant,  really 
is  not  such.  It  does  not  devolve  on  the  heirs 
of  the  grantor  as  purchasers,  as  it  would  do  if 
a  remainder,  but  remains  in  the  grantor  him- 
self, as  his  old  reversion  in  tet.**  Minor's  In- 
stitutes, voL  2,  pp.  399,  400. 

"It  is  a  settled  maxim  of  conunon  law  that  a 
person  cannot  make  a  conveyance  of  realty  to 
'his  own  right  heirs' ;  and  a  remainder  thus  lim- 
ited is  void,  and  will  remain  in  the  gnntot  as 
his  old  reversion,  and  his  heirs  at  his  death  will 
take  by  descent,  and  not  by  purdiase."  Harris 
V.  McLaran,  80  Miss.  583. 
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The  same  principle  Is  recognized  in  King  i  if  not,  that  the  defendants  are  the  owners 


v.   Scoggin,  92  N.  C.  90,  63  Am.  Rep.  410, 
where  the  court  says : 

"It  is  true,  remainders  are  created  by  deed  or 
writing,  but  the  estate  is  sometimes  created  so 
that  what  is  called  a  remainder  is,  in  effect,  only 
a  reversion;  as,  for  instance,  when  an  estate 
is  giyen  to  one  for  life,  remainder  to  the  right 
heirs  of  the  grantor  (2  Washburn  on  Real  Prop- 
erty, 692;  Burton  on  Real  Property,  51),  and 
this  must  be  the  kind  of  remainder  classed  with 
reversions  which  go  to  the  donor  or  to  him  who 
can  make  himself  heir  to  him." 

''An  estate  in  reversion  is  the  residue  of  an 
estate  left  in  the  grantor,  to  commence  in  pos- 
session after  the  determination  of  some  particu- 
lar estate  granted  out  by  him.  It  is  a  present 
vested  estate,  althougli  to  take  effect  in  posses- 
sion and  profit  in  futura"    16  Gye.  661. 

"A  reversion  descends  like  the  old  inherit- 
ance." King  V.  Scoggin,  92  N.  a  102,  53  Am. 
Rep.  410. 

Under  this  principle^  twice  B,pproYed  un- 
animously by  ont  court,  so  mudx  of  the  es- 
tate as  the  testator  attempted  to  devise  to  his 
legal  heirs  did  not  pass  by  the  will,  but  re- 
mained in  him  as  a  present  vested  interest, 
and  upon  his  death  descended  to  his  heirs, 
and  at  the  time  of  his  death  Ids  widow  was 
his  only  heir. 

If  this  is  sound,  it  can  make  no  difference 
that  the  devise  to  "my  legal  heirs"  is  after 
the  death  of  the  wife,  because,  the  devise  be- 
ing to  the  heirs  of  the  testator,  it  can  never 
take  effect  as  a  remainder  vested  or  contin- 
gent, and  ox>erates  only  as  a  reversion,  which 
left  in  the  testator  at  his  death  the  inter- 
est attempted  to  be  devised  to  his  heirs, 
and,  as  "a  reversion  descends  like  the  old 
inheritance,"  it  would  belong  to  the  widow, 
who  was  the  only  heir  at  the  death  of  the 
testator. 

In  other  words,  it  never  has  been  nor  can 
be  necessary  to  ascertain  the  legal  heirs  of 
the  testator  after  the  death  of  his  v^ife,  be- 
cause the  attempt  to  devise  an  interest  to 
his  heirs  after  the  life  estate  of  his  wife  is 
inoperative  and  has  the  legal  effect  of  leav- 
ing that  interest  in  the  testator  at  his  death, 
and  it  would  descend  to  him  who  was  then 
his  heir. 

It  seems  that  a  sale  of  the  property  will 
not  be  necessary,  as  all  of  the  parties  to  the 
record  have  elected  to  treat  the  property 
involved  in  this  litigation  as  land. 

"Why,  then,  is  she  not  entitled  to  the  prop- 
erty in  preference  to  the  university? 

If  it  be  said  the  testator  did  not  intend 
for  her  to  have  more  than  a  life  estate,  it  is 
certain  he  had  no  intention  of  giving  his  es- 
tate to  the  university,  and,  as  the  university 
has  abandoned  the  domain  of  intent  and  is 
relying  upon  technical  legal  rules,  she  may 
do  likewise. 

I  have  therefore  come  to  the  oanclusion 
that  the  plaintiffs  are  entitled  to  recover,  and, 


of  the  land,  and  that  the  uniyerslty  baa  no 
standing  in  court 
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ARMES^TROUT  et  aL  T.  I^AMBERT. 

(No.  8707.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  11, 1919.) 

(Byllahw  ly  the  Court) 

1.  CoffTB  ^=»282  —  Independent  Aohon  to 
Regovsb  Oosts. 

The  successful  party  in  a  suit  cannot  main- 
tain a  subsequent  independent  action  to  recover 
the  costs  of  litigation  incurred  in  the  necessary 
prosecution  or  defense  of  such  suit,  where  the 
same  were  not  adjudged  to  him  therein. 

2.  JUDOICENT  ^s»59(Kl)— OiamNo  R^oovkbt 
lOB  Costs— Rb8  Judicata. 

AH  costs  properly  recoverable  by  a  success- 
ful litigant  must  be  recovered  in  the  suit  in 
which  they  are  incurred;  otherwise,  they  are 
barred  by  the  rule  of  res  adjudicata. 

Brror  from  Circuit  Court,  Randolph 
County. 

Action  in  assumpsit  by  C.  Lu  and  C.  S.  Ar* 
naentrout  against  Ia  D.  Lambert  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

A.  M.  Cunningham,  of  Parsons,  and  Neil 
Cunninghami  of  Charleston,  for  plaintiffs  in 
error. 

J.  W.  Harman,  of  Parsons,  for  defendant 
in  error. 

RITZ,  J.  The  original  suit  out  of  which 
this  litigation  grew  began  before  a  Justice. 
The  Judgment  of  the  Justice  was  appeal- 
ed to  the  circuit  court  of  Randolph  county, 
and  from  a  Judgment  of  that  court  a  writ 
of  error  was  prosecuted  to  this  court,  which 
resulted  in  the  Judgment  of  the  circuit  court 
being  reversed  and  the  cause  remanded  for  a 
new  trial.  Lambert  v.  Armentrout,  65  W. 
Va.  375,  64  S.  ^.  260,  22  L.  R.  A.  (N.  S.)  556. 
After  the  case  went  ba<^  to  the  circuit  court, 
the  defendants  Armentrout  enjoined  further 
proceeding  In  the  action  at  law.  This  suit 
in  equity  was  heard  and  re&alted  in  a  denial 
of  the  rolief  to  the  plaintiffs  therein,  and  in  a 
recovery  over  In  favor  of  the  defendant  there- 
in, Lambert,  for  the  amount  Involved  in  the 
law  suit.  Upon  appeal  from  that  decree  to 
this  court  the  same  was  affirmed  so  far  as  it 
denied  the  plalntlffe  relief,  and  was  reversed 
in  so  far  as  it  decreed  over  in  favor  of  Lam- 
bert, and  further  provided  that  the  dismissal 
of  the  equity  suit  should  be  without  prejudice 
to  either  party  upon  the  trial  of  the  action  at 
law,  which  had  been  enjoined  in  said  equity 
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suit  Armentrout  ▼.  Armentrout,  70  W.  Va. 
661,  74  S.  E.  907.  In  the  meantime,  an  order 
had  been  entered  in  the  action  at  law  reciting 
that,  inasmuch  as  the  matters  in  controversy 
therein  had  been  determined  by  the  decree 
entered  in  the  above-mentioned  equity  suit, 
said  law  suit  was  dismissed  satisfied.  When 
the  equity  suit  was  disposed  of,  as  above 
mentioned,  Lambert,  instead  of  reopening 
the  law  suit,  which  had  been  dismissed, 
brought  a  suit  to  recover  upon  his  original 
claim.  It  appears'  that  in  the  action  at  law 
originally  brought  before  the  Justice,  and 
which  had  been  dismissed,  satisfied  as  afore- 
said, each  party  had  incurred  considerable 
costs,  for  the  payment  of  which  no  provision 
was  made  in  the  order  of  dismlssaL  The 
amount  of  such  costs  incurred  by  the  Armen- 
trouts  was  $321.42.  They  thereupon  brought 
this  suit  in  assumi)sit  to  recover  from  Lam- 
bert the  costs  incurred  by  them  in  the  action 
at  law,  originally  brought  before  the  Justice, 
and  disposed  of  by  the  order  of  dismissal 
above  mentioned.  The  declaration  contained 
the  common  counts  in  assumpsit  and  two 
special  counts  setting  up  the  facts  as  above 
shown.  Upon  a  demurrer  being  interposed  to 
said  declaration,  and  to  each  count  thereof, 
the  court  sustained  the  demurrer  to  the  spe- 
cial counts,  but  overruled  it  as  to  the  com- 
mon counts,  and  entered  an  order  of  dismiss- 
al, which  was  construed  on  a  former  appeal 
as  not  being  such  a  final  Judgment  as  would 
sustain  a  writ  of  error.  Armentrout  v.  Lam- 
bert, 79  W.  Va.  602,  91  S.  B.  462.  The  writ 
of  error  was  dismissed,  and  the  cause  re- 
manded to  the  circuit  court  of  Randolph 
comity,  and  the  plaintiff  then  withdrew  the 
common  counts  In  his  declaration,  and,  de- 
clining to  amend  upon  leave  given  for  that 
purpose^  the  demurrer  to  the  special  counts 
was  sustained,  and  Judgment  rendered  in 
favor  of  the  defendant,  from  which  Judgment 
this  writ  of  error  is  prosecuted. 

[1,  2]  The  sole  question  presented  is:  Can 
this  suit  be  maintained  having  for  its  purpose 
the  recovery  of  costs  Incurred  in  former  lit- 
igation, in  which  no  Judgment  or  order  was 
made  allowing  the  same?  The  allowance 
of  costs  depends  entirely  on  statute.  At  com- 
mon law  they  were  unknown.  By  our  statute 
the  party  prevailing  in  a  suit  recovers  his 
costs  In  that  suit  This  recovery  Is  part  of 
the  final  Judgment  The  question  presented 
here  is:  In  case  no  recovery  is  taken  in  such 
suit  for  such  costs,  can  an  independent  suit 
be  maintained  therefor?  The  recovery  of 
costs  becomes  one  of  the  matters  involved  In 
the  litigation.  While  it  is  only  incidental, 
still  their  recovery  is  as  much  involved  in  the 
suit  as  is  the  main  controversy,  and  It  is 
familiar  doctrine  that  every  question  fairly 
arising  In  a  case  is  adjudicated  by  the  Judg- 
ment in  that  case,  and  that  no  other  or  fur- 
ther suit  will  be  permitted  to  recover  on  ac- 
count of  a  matter  which  should  have  been 


settled  therein.  No  reason  Is  perceived  why 
this  doctrine  ddes  not  apply  to  recoveries 
for  costs,  as  well  as  to  the  recovery  of  any 
other  matter  of  substance  Involved  in  the  lit- 
igaUon.  In  15  a  J.  P.  298,  it  is  held  that  in 
the  absence  of  a  special  statute  authorizing 
it  costs  cannot  be  recovered  in  an  indepeud- 
ent  action,  but  are  only  recoverable  In  the 
cause  in  which  they  are  incurred.  In  Perlus 
V.  Silver,  71  Wash.  838,  128  Pac.  661,  It  was 
held  that  a  successful  litigant  cannot  main- 
tain a  subsequent  action  to  recover  from  his 
losing  adversary  the  costs  and  expenses  of 
litigation,  but  must  resort  to  the  statutory 
right  to  have  the  items  thereof  taxed  as  costs 
in  the  first  action,  and  this  holding  Is  based 
upon  the  ground  that  a  recovery  for  costs  is 
a  matter  involved  in  the  litigation,  and  all 
questions  in  regard  thereto  are  res  adjudi- 
cata.  In  Leslie  v.  Carter,  268  Mo.  420,  187  S. 
W.  1196,  it  is  held  that  the  successful  plain- 
tiff in  a  suit  cannot  maintain  a  subsequent 
Independent  action  to  recover  the  costs  of 
litigation  Incurred  in  the  necessary  prosecu- 
tion of  that  suit — the  holding  being  that  this 
question  could  only  be  determined  In  the  suit 
in  which  the  costs  were  incurred;  that,  in- 
asmuch as  they  were  properly  recoverable  in 
that  suit  a  failure  to  obtain  a  recovery  there- 
in would  not  Justify  the  bringing  of  an  inde- 
pendent suit  therefor,  but  Judgment  rendered 
in  that  suit  would  be  conclusive  of  all  the 
matters  which  could  be  properly  determined 
therein.  In  Massachusetts,  in  the  case  of 
Knight  V.  ETurley,  155  Mass.  486,  29  N.  Eu 
1149,  It  Is  held  that  an  interlocutory  order 
entered  in  a  cause  allowing  costs  on  a  mo- 
tion, such  as  a  motion  for  a  continuance  or 
other  like  proceeding,  would  not  sustain  an 
independent  proceeding  brought  to  recover 
such  costs,  but  that  they  could  only  be  recov- 
ered by  proper  process  in  the  suit  In  which 
they  were  incurred.  This  conclusion  Is  sup- 
ported by  the  English  cases  of  Emerson  v. 
Lashley,  2  H.  Bl.  248,  126  English  Reprint 
533,  Fry  v.  Malcolm,  4  Taunt  706, 128  English 
Reprint,  508,  and  Sheehy  v.  Assurance  Co., 
2  C.  B.  (N.  S.)  211,  140  English  Reprint  395. 
Those  cases  have  a  very  much  stronger  basis 
for  recovery  than  the  case  presented  here. 
In  each  of  them,  Including  the  Massachusetts 
case,  an  interlocutory  order  was  made  allow- 
ing costs  to  a  party  to  the  suit  and  the  inde- 
pendent suit  was  brought  upon  the  theory 
that  such  an  interlocutory  order  was  in  effect 
a  Judgment  in  favor  of  the  party  claiming 
the  benefit  of  it,  but  the  court  held  that  such 
was  not  the  case,  and  denied  the  right  to 
maintain  the  suit  We  are  clearly  of  the 
opinion  that  this  suit  cannot  be  maintained 
for  the  recovery  of  costs  as  such.  If  a  final 
Judgment  had  been  rendered  in  the  case  in 
which  was  Included  a  recovery  for  costs, 
then,  of  course,  a  suit  could  be  maintained 
thereon  having  such  Judgment  for  Its  basis  in 
the  same  manner  as  a  suit  may  be  maintain- 
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ed  upon  any  otlier  final  Jndgmeat,  but  no  salt 
can  be  maintained  to  recover  an  item  of  costs 
which  was  properly  recoyerable  In  the  salt 
In  which  it  was  incurred.  The  Judgment  in 
such  suit  is  res  adjudicata. 

Finding  no  error  in  the  Judgment  comiplain- 
ed  of;  the  same  is  affirmed. 


(88  W.  Va,  600) 

BOOT  ▼.  CLOSE  et  aL    (No.  862&) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  11, 1919.) 

(8vUahv$  hy  the  OoitrU) 
L  Equitt  ^s»19&— Cboss-Biix— Scofb. 

A  cross-bill,  or  an  answer  praying  affirma- 
tive relief,  must  be  limited  in  its  scope  to  the 
subject-matter  of  the  bill.  It  cannot  intro- 
duce a  new  and  distinct  subject,  even  though 
such  subject  may  be  related  in  some  way  to  tliat 
of  the  bilL 

2.  Equity  ^=s>195—CB088-BjLii— Scope. 

The  purpose  of  a  bill  being  the  establish- 
ment of  a  debt  and  assertion  of  a  lien  for  the 
amount  thereof  against  property  alleged  to  have 
been  fraudulently  conveyed  by  the  debtor,  aver- 
ments in  the  answer  of  title  in  the  defendant, 
not  only  to  the  fund  constituting  the  alleged 
debt,  but  also  to  a  horse,  notes,  and  a  right  of 
rescission  of  a  deed,  as  ground  for  affirmative 
relief,  introduce  matters  foreign  to  the  subject- 
matter  of  the  bill,  and  may  properly  be  struck 
out,  in  so  far  as  they  are  relied  upon  as  con- 
Btitating  ground  for  cross-relief. 

8.  Patubnt  «=»73(1)  —  Gms  «s:>49(l)  —  Db- 

raNSE— EVIDBNCB. 

In  a  suit  for  the  recovery  of  money  alleged 
to  be  a  part  of  the  estate  of  a  deceased  per- 
son from  one  with  whom  the  decedent,  a  man 
well  advanced  in  years,  unwelcome  among  his 
relatives,  but  able  to  do  a  reasonable  amount 
of  work  and  having  means  of  subsistence,  had 
made  his  home  for  a  comparatively  short  time, 
in  whose  hands  he  had  placed  the  money,  and 
who  claims  it  as  a  gift,  or  as  compensation  for 
the  care,  support,  and  maintenance  of  the  de- 
cedent and  medical  attention  furnished  him, 
while  in  life,  and  expenses  of  his  burial,  there 
is  a  right  of  recovery  in  the  plaintifF,  in  the 
absence  of  dear  and  satisfactory  evidence  of 
such  gift  or  payment.  Mere  loose  and  indefinite 
declarations  of  intention  and  purpose  on  the 
part  of  the  intestate,  accompanied  by  conduct 
and  ^circumstances  of  equivocal  import,  do  not 
sustain  tibe  defense  in  such  a  controversy. 

4.  Appeal  and  Ebbob  «s»1009(2)— Fbaubu- 

LBNT  CONyETANCES  ^S»15— BaDOB  OF  FBAUD 

— FiNDiivo  or  Tbial  Coxtbt-K^onclusivb- 


A  trial  court's  finding  of  fraud  in  a  con- 
Teyanee  of  real  estate  from  a  son  to  his  mother, 
made  with  knowledge^  on  the  part  of  the  latter, 
of  an  assertion  of  a  daim  of  indebtedness 
against  the  former  and  his  intention  bitterly 
and  stubbornly  to  resist  it,  and  attended  by  dis- 
position of  all  of  his  personal  property,  partid- 


pated  in  and  aided  by  her,  leaving  him  without 
property  out  of  which  compulsory  satisfaction 
of  the  debt  can  be  obtained,  in  the  event  of  the 
establishment  thereof,  cannot  be  disturbed  by 
the  appellate  court,  even  though  there  is  oral 
evidence  tending  to  prove  payment  of  the  par- 
chase  money  of  the  real  estate,  some  months  be- 
fore the  deed  was  executed. 

6.   FbAUDULENT    Ck)NVETANCB8    ^=»314— PEB- 

bonal  Liabiuty  of  Obaitteb  Sellino  to 
Bona  Fide  Pubohaseb. 

If  a  fraudulent  purchaser  has  sold  the  prop- 
erty to  a  bona  fide  purchaser,  so  that  it  can- 
not be  reached  by  the  creditor,  a  personal  de- 
cree may  be  entered  against  him  for  the  amount 
of  the  debt ;  the  proceeds  of  the  sale  being  suffi- 
dent  to  pay  it. 

Appeal  from  C!ircuit  Court,  Tucker  County. 

Bill  by  John  J.  Root,  administrator,  etc., 
against  William  D.  Close  and  others.  De- 
cree for  plaintiir,  and  defendants  appeal. 
Affirmed. 

D.  E.  Cuppett,  of  Thomas,  and  Chas.  D. 
Smith,  of  Parsons,  for  appellants. 
J.  W.  Harman,  of  Parsons,  for  appellee. 


POFFBNBARGER,  J.  OQie  prindpal  in- 
quiries in  this  cause  are:  (1)  Whether  the 
sum  of  1471,  placed  in  the  hands  of  William 
D.  Close,  one  of  the  defendants,  by  the  in- 
testate, Jonathan  Root,  was  a  mere  deposit 
or  loan,  on  the  one  hand,  or,  on  the  other,  a 
payment  to  Close  for  the  care,  support,  and 
maintenance  of  said  Root;  and  &  if  so, 
whether  a  deed  to  Mrs.  Kate  Close,  his  moth- 
er, was  made  with  intent  to  hinder,  delay, 
and  defraud  the  estate  of  the  intestate  in  the 
collection  of  that  sum  of  money.  Having 
dedded  both  issues  in  favor  of  the  plaintiff, 
the  court  entered  a  personal  decree  against 
Mrs.  Close  for  part  of  the  money,  $290 ;  she 
having  disposed  of  the  house  and  lot  to 
Willis  Evans,  an  Innocent  purchaser  for  val- 
ue. She  and  William  D.  Close,  the  principal 
debtor,  have  appealed  from  the  decree. 

At  Uie  date  of  the  inception  of  the  trans- 
action out  of  which  this  controversy  arose, 
Jonathan  Root,  the  decedent,  was  about  70 
years  old,  unmarried,  eccentric,  and  home- 
less, but  neither  destitute  nor  wholly  un- 
able to  work.  Until  a  comparatively  short 
time  before  that  date,  he  maintained  a  nom- 
inal residence  with  his  brother  at  a  place 
in  Preston  county,  W.  Vs.,  and  owned  a 
small  farm  in  that  county,  but  led  a  sort 
of  wandering  or  migratory  life.  A  great 
deal  of  his  time  was  spent  in  the  woods  as 
an  employ^,  or  in  some  other  capacity,  and 
at  one  time  he  seems  to  have  held  a  position 
on  the  police  force  In  the  dty  of  Baltimore. 
The  brother  says  his  home  was  Jonathan's 
domicile  for  a  period  of  about  45  years. 
Shortly  before  he  gave  it  up,  he  conveyed 
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his  farm  to  T.  B.  Root,  a  son  of  his  brother, 
for  and  in  consideration  of  $1,600,  of  which 
$000  was  paid  in  cash  and  the  residue  made 
payable  in  10  equal  annual  installments, 
represented  by  notes  bearing  Interest.  This 
nephew  says  the  deed  provided  that  such  of 
the  notes  as  should  remain  unpaid,  at  the 
date  of  the  death  of  the  grantor,  were  not 
to  be  paid.  After  having  executed  the  deed, 
Jonathan  Root  resided  with  his  nephew, 
the  grantee,  in  the  house  on  the  farm,  for 
about  one  week.  Lieaving  that  place,  he 
stayed  with  his  brother,  the  father  of  the 
grantee,  about  3  weeks,  and  then  left,  say- 
ing he  intended  to  go  in  search  of  a  job. 
Whether  he  went  immediately  to  Leadmine, 
in  Tucker  county,  the  place  of  residence  of 
William  D.  Close,  does  not  appear. 

[41  Close's  location  at  Leadmine  seems  to 
have  been  substantially  coincident  with  that 
of  Root  in  point  of  time.  In  1915  he  either 
purchased  or  established  a  small  general 
store  at  that  place,  and  in  some  way,  not 
disclosed  by  the  record,  obtained  title  to  the 
house  and  lot  in  question,  and  resided  there- 
in. Root  came  there  as  a  woodsman,  and, 
shortly  after  his  arrival,  he  became  an  in- 
mate at  Close's  home.  Before  he  was  taken 
into  it,  he  placed  $380  in  the  hands  of  Close 
for  safe-keeping,  saying  he  did  not  want  to 
carry  it  with  him  while  working  in  the 
woods.  Later  he  put  into  Close's  hands  an 
additional  siun  of  $91.  He  also  left  in 
Close's  hands  the  10  $100  notes  executed  to 
him  by  T.  B.  Root,  on  accoimt  of  purchase 
money  of  the  farm.  His  other  property  con- 
sisted, of  a  small  amount  of  money  due  him 
from  a  relative  residing  in  Thomas,  W.  Va., 
and  a  horse  which  he  kept  at  Close's.  The 
period  of  his  residence  at  Close's  seems  to 
have  been  something  more  than  a  year,  dur- 
ing all  of  which,  except  the  last  few  days, 
he  rendered  Close  more  or  less  service  in  and 
about  his  store  business  and  his  home,  using 
his  horse.  As  to  the  amount  and  value  of 
his  services,  the  evidence  is  somewhat  un- 
certain and  conflicting.  Close  gave  him  a 
comfortable  room  and  bed,  and  permitted 
him  to  take  his  meals  with  the  family.  He 
also  furnished  him  suitable  and  sufficient 
clothing,  and  provided  stable  room  and  feed 
for  the  horse.  It  is  established  by  a  very  de- 
cided preponderance  of  the  evidence  that  he 
was  treated  kindly  and  well  provided  for. 
Though  intelligent  opinions  might  differ  as 
to  the  value  of  his  services  and  the  use  of 
his  horse,  the  evidence  as  to  it  is  not  such 
as  would  justify  this  court  in  disturbing 
the  finding  of  the  trial  court,  to  the  effect 
that  it  constituted  a  substantial  set-off 
against  the  value  of  the  board,  lodging,  sta- 
ble room,  and  feed  furnished.  Near  Decem- 
ber 1,  1916,  he  became  111  of  pneumonia,  and 
died  December  11,  1916.  During  the  period 
of  his  illness.  Close  furnished  him  medical 
attention  and  all  possible  care,  and,  after 
his  deatii,  paid  the  expenses  of  his  funeraL 


Immediately  after  the  death  of  Boot,  his 
relatives  made  a  demand  upon  Close  for  the 
property  left  in  his  hands.  He  promptly  de- 
livered to  them  the  notes,  but  declined  to 
pay  over  the  money  or  give  up  the  horse, 
claiming  the  former  as  compensation  for  the 
care  and  maintenance  of  the  intestate,  and 
the  latter  upon  the  theory  of  gift  thereof  to 
his  wife  by  the  intestate,  within  the  period 
of  his  last  illness.  The  horse  was  after- 
wards recovered  by  the  administrator  in  an 
action  of  detinue.  There  is  a  dose  relation 
in  point  of  time  between  Root's  death  and 
Close's  disposition  of  his  property.  By  a 
deed,  dated  December  15,  1916,  and  acknowl- 
edged December  30,  1916,  he  conveyed  the 
house  and  lot  to  his  mother.  In  January 
or  February,  1917,  he  made  a  bulk  sale  of 
his  groceries,  some  of  the  dry  goods,  the 
showcases,  the  stove,  and  the  scales  to  J.  G. 
Berlnger,  for  something  less  than  $300,  and 
removed  the  balance  of  the  goods  to  his 
mother's  store  at  St.  George,  a  place  situat- 
ed a  few  miles  from  Leadmine.  With  the 
money  derived  from  the  sale  of  the  house 
and  lot  and  his  stock  of  goods,  he  seems  to 
have  settled  up  all  of  his  indebtedness,  ex- 
cept what  is  Involved  in  this  suit 

[1,2]  As  the  bill  aptly  alleges  the  indebt- 
edness claimed  and  fraud  in  the  disposition 
of  the  property,  conveyance  of  the  real  es- 
tate to  the  debtor's  mother,  and  mingling 
of  his  store  goods  with  hers,  it  is  hardly 
necessary  to  observe  that  the  demurrer 
thereto,  on  the  £n*ound  of  adequacy  of  legal 
remedy,  was  properly  overruled.  It  is  fair 
to  counsel  for  the  appellants  to  say  they  do 
not  here  Insist  upon  the  efficacy  of  the  de- 
murrer. They  do  complain,  however,  of  the 
rejection  of  a  portion  of  the  answer,  pur- 
porting to  set  up  new  matter  constituting 
ground  of  affirmative  relief.  On  an  excep- 
tion, the  court  partially  eliminated  seven  par- 
agraphs of  the  answer,  upon  the  theory  that 
the  matter  set  up  therein,  as  constituting 
ground  for  affirmative  relief,  was  foreign  to 
the  purpose  of  the  bill.  The  exception  seems 
to  have  sought  complete  elimination  thereof, 
but  the  court  treated  it  as  one  seeking  ex- 
clusion of  such  matters  only  in  so  far  as 
they  constituted  a  claim  for  cross-relief  and 
only  to  that  extent  sustained  it.  In  so  far 
as  the  averments  of  the  answer  were  merely 
defensive,  they  were  allowed  to  stand,  and 
the  cause  made  by  the  bill  and  the  answer, 
so  restricted,  was  determined  upon  its  mer- 
its. The  prayer  for  affirmative  relief  in  the 
answer  was  based  upon  averments  of  title  in 
the  defendant,  William  D.  Close,  to  the  en- 
tire estate  of  Jonathan  Root,  the  amount  of 
money  left  in  his  hands,  the  horse,  the  pur- 
chase-money notes,  and  right  of  resdssioQ 
of  the  deed  conveying  the  farm  to  T.  B.  Root, 
upon  some  theory  not  specifically  stated,  per- 
haps fraud  in  the  procurement  thereof,  or 
nonperformance  of  a  condition  subsequent 
Inasmudi  as  the  relief  eought  by  the  trow 
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bill  answer  was  entirely  outside  of  and  be- 
yond the  subject-matter  of  the  bill,  the  court 
properly  excluded  the  matters  upon  which 
the  prayer  therefor  was  based.  If  there  was 
right  to  retain  the  money  held  by  the  de- 
fendant, and  also  right  to  recover  the  other 
property  that  had  been  taken  from  him,  both 
grew  out  of  and  rested  upon  the  contract 
averred  In  the  cross-bill  answer,  it  is  true^ 
but  the  subjects  were  entirely  different.  The 
bill  sought  recovery  of  the  money  deposited, 
loaned,  or  paid,  and  nothing  more,  while 
the  cross-bill  answer  sought  recovery  of  the 
note,  the  horse,  and  all  other  personal  prop- 
erty belonging  to  the  intestate,  and  cancel- 
lation of  the  deed  by  which  he  had  conveyed 
his  land.  These  subjects  are  dearly  foreign 
to  that  of  the  bill,  and  litigation  respecting 
them  would  require  new  parties  and  might 
raise  many  new  issues.  Manifestly,  they 
do  not  constitute  proper  matter  for  a  cross- 
bill or  ground  for  aitirmative  belief  in  an 
answer.  W.  Va.  O.  &  O.  U  v.  Vinul,  14  W. 
Va.  637;  Hansford  ▼.  Coal  Co.,  22  W.  Va, 
75;  Peters  v.  Case,  62  W.  Va«  33,  67  S.  B. 
733,  13  U  R.  A.  (N.  S.)  408. 

[3]  The  evidence  relied  upon  to  prove  a 
contract  between  Root  and  Close,  by  virtue 
of  which  the  latter  was  to  have  all  of  tlie 
property  of  the  former,  in  consideration  at 
care,  maintenance,  and  support,  lacks  the 
deflnlteness  and  certainty  that  ought  to  char* 
acterize  evidence  relied  upon  for  such  pur- 
pose; and  these  qualities  are  not  supplied  by 
the  situation  and  conduct  of  the  parties  and 
the  surrounding  facts  and  circumstances,  re- 
lied upon  for  that  purpose.  The  evidence 
oonsi&ilts  largely  of  loose  declarations  of 
intention  and  purpose  on  the  part  of  the 
intestate.  Several  of  the  witnesses  say  he 
had  frequently  declared  himself  to  be  well 
satisfied  and  highly  pleased  with  the  new 
home  he  had  found,  contrasting  his  treat- 
ment by  Close  and  his  wife  with  that  which 
he  had  received  at  the  hands  of  his  relatives. 
These  declarations  were  accompanied  by  oth- 
ers to  the  effect  that,  if  Close  continued  to 
treat  him  well,  he  intended  to  always  re- 
main with  him,  and  to  leave  him  what  prop- 
erty he  might  have  at  the  time  of  his  death. 
Close  himself  testifies  that  the  money  first 
received,  $3S0,  was  placed  in  his  hands  for 
safe-keeping,  before  Root  became  a  member 
of  bis  family,  and  ^e  does  not  say  what  the 
understanding  between  them  was  when  the 
residue  $91,  was  delivered  to  him. 

Nowhere  in  his  testimony  does  he  say,  in 
so  many  words,  that  Root  ever  told  him  he 
should  have  the  entire  $471  for  the  services 
rendered  him,  but  he  quotes  language  used 
by  Root  to  a  little  child,  importing  intent 
to  bestow  something  on  it  or  upon  its  par- 
ents. In  addition  to  that,  he  says  he  claim- 
ed the  money  as  his  own,  when  it  was  de- 
manded of  him  by  the  administrator.  A 
brother  of  his  testifies  that  Root  had  told 
him  he  had  let  him  have  $471,  and  that  he 


,  Intended  to  see  that  Close  got  all  he  had,  not 
that  he  had  given  that  money  for  services 
rendered  and  to  be  rendered.  Close's  moth- 
er testifies  to  the  same  sort  of  a  declaration. 
Witnesses  for  the  plaintiff  say  dose  did  not 
claim  the  money,  when  it  was  demanded  of 
him,  but  that  he  did  claim  right  of  compensa- 
tion for  the  care,  support,  and  maintenance 
of  Root,  against  his  estate,  sufficient  in 
amount  to  cover  the  money  in  his  hands. 
That  the  old  man's  physical  condition  and 
personal  habits  were  such  as  to  render  him 
an  undesirable  guest  anywhere  is  very  well 
established.  There  is  evidence  tending  to 
prove  that  he  was  afiUcted  with  a  loathsome 
disease,  which  rendered  his  person  unsani- 
tary, and,  at  times,  disagreeably  odorifer- 
ous. He  had  an  aversion  for  the  cleansing 
properties  of  water,  and  what  is  popularly 
deemed  to  be  the  comfort  of  clean  clothes,  and 
he  seldom,  if  ever,  had  his  hair  or  beard 
trimmed.  His  slovenly  habits  made  him  un- 
welcome in  the  homes  of  his  relatives,  but 
his  brother  says  he  allowed  him  to  make  his 
home  his  domicile  for  a  period  of  46  years, 
but  made  him  keep  himself  clean.  A  short 
time  before  he  gave  up  his  brother's  home^ 
his  niece  had  trouble  with  him,  on  account 
of  his  slovenliness.  There  is  a  bare  sug- 
gestion in  the  record,  by  way  of  hearsay, 
that  the  nephew  to  whom  he  conveyed  his 
farm  caused  his  bed  to  be  moved  out  into, 
or  over,  a  hog  pen,  in  his  absence,  but  this  is 
flatly  denied  by  the  nephew. 

The  unkindness  of  his  relatives,  if  any, 
and  his  estrangement  from  them,  do  not 
prove  a  contract  between  him  and  the  de- 
fendant Close.  He  may  have  been,  in  a 
sense,  an  outcast;  but  whether  he  gave  the 
defendant  the  money  in  question,  in  consid- 
eration of  support  and  maintenance,  depends 
upon  the  understanding  and  agreement  be- 
tween them.  Although  perhaps  an  outcast, 
he  was  not  helpless.  His  affliction  did  not 
wholly  incapacitate  him  for  work.  While  he 
remained  at  the  home  of  the  defendant,  he 
was  industrious  and  enterprising.  Many 
witnesses  say  he  worked  constantly  and 
early  and  late,  in  all  kinds  of  weather.  The 
defendant  himself  says  the  old  man  insist- 
ed upon  his  purchasing  an  additional  horse, 
so  he  could  do  his  hauling,  and  that,  on  one 
or  more  occasions,  he  protested  against  his 
going  out  to  work  in  bad  weather.  There 
is  no  suggestion  of  lack  of  capacity 
for  work,  until  he  was  attacked  by 
the  disease  that  ended  his  life.  Besides 
probable  capacity  to  earn  his  living,  he  had 
some  property  and  was  able  to  take  care  of 
it  and  utilize  it.  The  facts  and  circumstanc- 
es proved  are  altogether  different  from  those 
established  in  Bryson  v.  McShane^  48  W. 
Va.  126,  35  S.  E.  848,  49  L.  R.  A.  527,  and 
the  evidence  adduced  to  prove  an  agreement 
between  the  intestate  and  the  defendant  Wil- 
liam D.  Close  lacks  the  definiteness  and  cer- 
tainty foimd  in  the  evidence  in  the  case 
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Just  referred  to.  In  Tlew  of  the  looseness 
and  conflict  wblch  characterize  it,  this  court 
would  not  be  Justified  in  disturbing  the  find- 
ing of  the  trial  court  as  to  the  agreement  be- 
tween the  parties.  White  t.  White,  64  W. 
Ya.  80,  60  S.  E.  886. 

Nor  is  it  possible  to  disturb  the  trial 
court's  finding  as  to  the  amount  due.  The 
services  of  the  old  man  and  the  use  of  his 
horse  were  priobably  nearly  equal  In  value 
to  the  services  rendered  to  him.  The  decree, 
however,  allowed  a  credit  of  $225  for  serv- 
ices rendered  and  burial  expenses;  the  court 
being  of  the  opinion  that  the  services  of  the 
intestate  partially  discharged  his  obligation 
for  lodging,  board,  stable  room,  and  feed. 

[6]  The  circumstances  under  which  Close 
disposed  of  his  property  and  the  manner  in 
which  he  did  so  precludes  disturbance  of 
the  trial  court's  finding  of  fraud  in  the  con- 
veyance of  the  real  estate.  It  was  a  trans- 
action between  mother  and  son  and  in  plain 
view  of  a  claim  of  indebtedness  against  the 
latter,  depriving  him  of  the  means  out  of 
which  compulsory  satisfaction  thereof  could 
be  obtained,  in  the  event  of  Its  establishment 
There  is  documentary  evidence  of  payments 
or  advancements  from  the  mother  to  the 
son,  dated  May  24,  1916,  August  7,  1916, 
and  October  14,  1916 ;  but  these  papers,  two 


checks  and  a  receipt  calling  for  $450,  the 
amount  of  the  consideration  recited  in  the 
deed,  do  not  say  what  the  money  was  paid 
for.  They  antedated  the  deed,  and  the 
oral  evidence  is  that  only  the  last  one  rep- 
resented purchase  money.  The  other  two 
admittedly  did  not  originally  do  so.  Both 
parties  to  these  transactions  were  parties 
to  the  removal  of  a  portion  of  the  goods  and 
the  sale  of  the  balance.  This  drcumstancu 
constitutes  a  badge  of  fraud,  and  casts  doubt 
and  suspicion  upon  their  explanation  of  the 
unusual  circumstances  attending  the  convey- 
ance. Ck)lston  V.  Miller,  65  W.  Va.  490,  47 
S.  B.  268.  About  two  months  elapsed  be- 
tween the  date  of  the  last  alleged  payment 
and  the  date  of  the  deed,  and  the  date  of  the 
acknowledgment  approximates  that  of  the 
removal  of  the  store  goods,  and  all  these 
events,  except  the  alleged  payments,  occur- 
red after  this  controversy  arose.  In  view  of 
the  subsequent  conveyance  of  the  real  estate 
to  an  innocent  purchaser  for  value,  the  per- 
sonal decree  against  Mrs.  Close  was  proper. 
Vance  Shoe  Co.  v.  Haught,  41  W.  Va.  275, 
23  S.  B.  553;  Lockhart  v.  Beckley,  10  W. 
Va.  87;  Heath  v.  Page,  63  Pa.  1093,  3  Am. 
•B'ep.  533. 

Upon  Uiese  principles  and  condusions,  the 
decree  will  be  affirmed* 


Ga.) 
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(23  Qa.  App.  684) 

JAMES  V.  STATE.     (No.  10308.) 

(Court  of  Appeals  of  Georgia,  Dmsion  No.  2. 

April  4,  1919.) 

(Syllahus  by  the  Court.) 

1.  Criminal  Law    <&=>594(3)  —  Motion  for 
Continuance— Absent  Witness. 

It  being  shown  upon  the  hearing  of  the  de- 
fendant's motion  for  a  continuance,  based  upon 
the  absence  of  a  material  witness  for  the  de- 
fense, that  the  witness  was  beyond  the  juris- 
diction of  the  court  (in  the  United  States  army 
in  France),  and  had  not  been  subpcenaed,  the 
court  did  not  err  in  overruling  the  motion. 
Pen.  Code  1910,  §  987 ;  Boyd  v.  State,  17  Ga. 
App.  162,  86  S.  B.  411 ;  Minder  v.  State,  113 
Ga.  772,  39  S.  B.  284  (1).  This  is  true,  al- 
though the  defendant  stated  that  he  expected  to 
have  the  witness  at  the  next  term  of  the  court ; 
it  not  being  shown  that  the  witness  had  prom- 
ised to  attend,  or  that  there  was  any  other 
ground  for  this  expectation.  Woolfolk  v.  State, 
85  Ga,  69,  11  S.  B.  814  (4) ;  Owens  ▼.  State, 
110  Ga.  292,  34  S.  E.  1015. 

2.  Criminal  Law    ^=s>923(8)  —  New  Trial 
—Disqualification  of  Juror— Diligence. 

The  fact  that  one  of  the  jurors  had  been  a 
member  of  tlie  grand  jury  that  found  the  bill 
against  the  defendant  is  not  cause  for  a  new 
trial  The  defendant  and  his  counsel,  by  due 
diligence,  could  have  discovered  this  fact  before 
the  jury  was  impaneled.  Britt  v.  State,  112  Ga. 
683,  37  S.  E.  886. 

3.  Sufficiency  of  Evidence. 

The  evidence  amply  authorized  the  verdict, 
and  the  court  did  not  err  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Houston  Coun- 
ty; H.  A.  Mathews,  Jndge. 

Ben  James  was  convicted  of  an  offense, 
and  from  the  Judgment  he  brings  error.  Af- 
firmed. 

R.  N.  Holtzclaw,  of  Perry,  for  plaintiff  In 
error. 

John  P.  Ross,  SoL  Gen.,  of  Macon,  for  the 
State. 

BROTLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(28  Ga.  App.  632) 

EVITT  V.  STATE.     (No.  10254.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  4,  1919.) 

(8yllabu9  hy  the  Court,) 

1.  Indictment  and  Infobuation    ^=»110(35) 
— Demubbkb— Plea  in  Abatement. 

The  court  did  not  err  in  overruling  the  gen- 
eral and  epedal  demurrers  to  the  indictment, 
or  in  sustaining  the  motion  of  the  B(4ioitor  gen- 


eral to  strike  the  defendant's  plea  in  abate- 
ment. 

2.  Refusal  ov  Instructions. 

The  refusal  of  the  court  to  give  the  timely 
written  request  to  charge,  presented  by  counsel 
for  the  defendant,  was  not  error. 

3.  Ruling  on  Motion  fob  New  Tbial. 

The  overruling  of  the  motion  for  a  new  trial 
was  not  error. 

firror  from  Superior  Court,  Wilcox  Coun- 
ty; D.  A.  R.  Crum,  Judge. 

A.  I/.  Evitt  was  convicted  of  selling  adul- 
terated food,  and  he  brings  error.    Affirmed. 

Hal  Lawson,  of  Abbeville,  for  plaintiff  In 
error. 

J.  B.  Wall,  Sol.  Gen.,  and  J.  S.  Grantham, 
both  of  Fitzgerald,  and  Max  E.  Land,  of 
Cordele,  for  the  State. 

BROYLES,  P.  J.  The  IndlctmMit  under 
which  the  defendant  was  tried  charged  that, 
on  the  11th  day  of  May,  1918,  In  the  county 
of  Wilcox,  he  **dld  then  and  there,  unlawfully 
and  with  force  and  arms,  sell  adulterated 
food,  in  that  the  said  Evltt  sold  to  S.  A. 
Bowen  a  portion  of  an  animal,  to  wit,  a  cow, 
unfit  for  food,  not  manufactured,  and  said 
portion  of  said  cow  being  the  product  of  a 
diseased  cow,  and  being  that  of  a  cow  that 
had  died  otherwise  than  by  slaughter — con- 
trary to  the  laws  of  this  state,  the  good  order, 
peace  and  dignity  thereof." 

The  defendant  Interposed  the  following 
demurrer: 

"(1)  The  facts  as  set  forth  in  said  indictment 
constitute  no  ofifense  against  the  criminal  laws 
of  the  state  of  Georgia. 

"(2)  The  said  indictment  fails  to  allege  that 
the  food  for  the  sale  of  which  this  indictment 
was  preferred  was  ever  examined  by  the  state 
chemist,  or  under  his  direction,  for  the  purpose 
of  determining  whether  said  food  was  adulter- 
ated within  the  meaning  of  the  law,  nor  does 
it  allege  that  any  notice  of  the  Intention  to 
have  such  examination  was  ever  given  the  de- 
fendant, nor  does  it  allege  that  as  a  result  of 
such  examination  as  aforesaid  the  commissioner 
of  agriculture  certified  the  case  to  the  solicitor 
general  of  this  court,  after  having  determined 
that  the  provisions  of  the  law  touching  the 
adulteration  of  foods  had  been  violated  by  this 
defendant. 

*'(3)  Defendant  demurs  to  so  much  of  the 
said  indictment  as  alleges  that  the  portion  of 
an  animal,  to  wit,  a  cow,  which  defendant  was 
indicted  for  selling,  was  unfit  for  food,  because 
it  fails  to  show  how  or  in  what  way  the  said 
portion  was  unfit  for  food. 

"(4)  Defendant  demurs  to  so  much  of  said  in- 
dictment as  alleges,  'said  portion  of  said  cow 
being  the  product  of  a  diseased  cow,'  becatise 
said  indictment  fails  to  show  what  kind  of 
product  of  said  diseased  cow  defendant  is  in- 
dicted for  selling,  and  further  fails  to  allege 
how  the  said  cow  was  diseased,  and  with  what 
disease  she  was  afBicted." 


^9For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
98  S.E.-47 
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The  defendant  filed  also  fhe  following  plea 
in  abatement: 

"The  food  which  is  claimed  in  the  said  in- 
dictment to  have  been  adulterated  was  not  ex- 
amined by  the  state  chemist,  or  under  his  di- 
rection and  supervision,  for  the  purpose  of  de- 
termining from  such  examination  whether  such 
food  was  adulterated;  and  no  notice  was  ever 
given  this  defendant  and  no  opportunity  to  be 
heard  was  ever  given  him  so  that  he  could  be 
present  at  any  such  examination;  nor  did  the 
commissioner  of  agriculture  ever  determine,  as- 
certain, or  declare  that  any  of  the  provisions  of 
the  pure  food  laws  of  Georgia  had  been  violated 
by  this  defendant;  nor  did  the  said  commis- 
sioner of  agriculture  of  Georgia  certify  the  facts 
and  the  case  to  the  solicitor  general  of  the  Cor- 
dele  judicial  circuit  Of  all  this  the  defendant 
puts  himself  upon  the  country,  and  prays  that 
said  indictment  do  abate." 

[f]  In  our  Judgment  the  indictment  (which 
charged  the  offense  substantially  in  the  lan- 
guage of  the  statute)  was  not  subject  to  any 
ground  of  the  demurrer;  and  the  facts  stated 
In  the  plea  In  abatement  were  insufficient  in 
law  to  require  the  abatement  of  the  prosecu- 
tion. 

[2,  8]  The  verdict  was  authorized  by  the 
evidence,  and  has  been  approved  by  the  trial 
Judge;  and,  as  no  error  of  law  appears,  this 
court  is  without  authority  to  interfere. 

Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(28  Ga.  App.  622) 

CITY  COUNCIL  OP  AUGUSTA  ▼.  CI/BVE- 
LAND.     (No.  8096.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  4,  1919.) 

(Syllalua  by  the  Court.} 

1.  Municipal  Cobpobations  ^s»747(4)— Neg- 
LioBNCs  of  Bmplot£--Liabilitt— Ooyebn- 

MENTAI.  DTTTT. 

While  ordinarily  a  municipality  is  not  liable 
to  a  private  citizen  for  injuries  caused  by  tlie 
negligence  of  employes  of  its  board  of  health 
while  engaged  in  work  connected  with  the  pres- 
ervation of  the  public  health,  an  exception  to 
this  rule  occurs  where  there  is  negligence  on  the 
part  of  such  employes,  who  are  paid  directly  by 
the  dty  and  not  by  the  board  of  health,  in 
cleaning  out  a  part  of  a  sewer,  and  leaving  a 
heavy  iron  lid  to  an  opening  in  the  sewer  in  such 
a  position  upon  a  sidewalk  as  to  create  a  dan* 
gerous  defect  or  obstruction  in  the  sidewalk,  in 
consequence  of  which  one  not  chargeable  with 
negligence  is  injured. 

2.  Cbcabob  of  Coubt. 

There  is  no  reversible  error  in  any  of  the 
excerpts  from  the  charge  of  the  court,  as  com- 
plained of  in  the  special  grounds  of  the  motion 
for  a  new  trial,  when  considered  in  the  light 
of  the  charge  as  a  whole. 


3.  Sufficiency  of  Evidence. 

The  verdict  was  authoriaed  by  the  evidence, 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

Error  from  City  Court  of  Richmond  Coun- 
ty ;   J.  C.  C.  Black,  Jr.,  Judge. 

Action  by  Leroy  Clev^and,  by  next  friend, 
against  the  City  Council  of  Augusta.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.  Affirmed  in  conformity  to  answer  of 
the  Supreme  Court  (148  Ga.  734,  98  S.  E.  345) 
to  certified  question. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for  plain- 
tiff in  error. 

Alexander  &  Lee,  of  Augusta,  for  defend- 
ant in  error. 

BROYLES,  P.  J.  [1-3]  The  first  headnote 
alone  needs  elaboration.  The  ruling  therein 
stated  is  in  accord  with  the  decision  of  the 
Supreme  Court  in  this  case,  rendered  Febru- 
ary 13,  1919,  in  answer  to  questions  certified 
by  this  court.  148  Ga.  734,  98  S.  E.  345. 
That  decision  follows: 

1.  "The  duty  of  a  city  to  maintain  its  sewer- 
age drainage  system  in  a  good  working  and  sani- 
tary condition  is  a  governmental  function." 

2.  "Such  maintenance  of  a  sewerage  system 
has  reference  to  the  preservation  of  the  public 
health." 

8.  "This  court  will  take  judicial  notice  of 
that  fact." 

4.  "This  court  will  also  take  Judicial  cogni- 
sance of  the  fact  that  the  cleaning  out  of  an 
essential  part  of  a  city's  sewerage  drainage  sys- 
tem for  the  purpose  of  keeping  it  open  and  nn- 
clogged  by  dirt,  sand,  or  other  foreign  substanc- 
es, so  that  it  can  properly  perform  its  functions 
as  a  part  of  the  system,  is  a  necessary  work  in 
a  proper  maintenance  of  the  system,  and  is  a 
work  connected  with  the  preservation  of  the 
public  health." 

6.  "Negligence  on  the  part  of  employ^  of  the 
board  of  health  of  a  city,  who  were  paid  by 
the  city,  in  cleaning  out  a  part  of  the  sewer 
and  leaving  a  heavy  iron  lid  to  an  opening  into 
the  sewer  in  such  a  position  as  to  create  a  dan- 
gerous defect  or  obstruction  in  the  sidewalk,  in 
consequence  of  which  one  not  chargeable  with 
negligence  was  injured,  would  render  the  dty 
liable  to  the  injured  party." 

"The  Court  of  Appeals  has  certified  the  fol- 
lowing questions  upon  which  it  desires  instruc- 
tion: 

"'(1)  Is  the  duty  of  a  dty  to  maintain  ite 
sewerage  drainage  system  in  a  good  working  and 
sanitary  condition,  so  as  to  prevent  it  from  be- 
coming or  causing  a  nuisance,  a  governmental 
or  a  ministerial  function? 

**  '(a)  Is  such  maintenance  connected  with,  or 
has  it  reference  to,  the  preservation  of  the  pub- 
lic health? 

"'(b)  Is  the  fact  that  such  maintenance  is 
connected  with  or  has  reference  to  the  preserva- 
tion of  the  public  health  so  well  known  that 
this  court  can  take  judicial  cognizance  of  it? 

"  '(c)  Can  this  court  take  Judidal  cognisance 
of  the  well-known  fact  that  the  deaning  out  of 
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B  "sand  trap*'— an  essential  part  of  a  city's 
sewerage  drainage  system— for  the  purpose  of 
keeping  it  open  and  unclogged  by  dirt,  sand,  or 
other  foreign  substances,  so  that  it  can  prop- 
erly perform  its  functions  as  a  part  of  the  sys- 
tem, is  a  necessary  work  in  the  proper  mainte- 
nance of  the  system,  and  is  a  work  connected 
-with  the  preservation  of  the  public  health? 

*'  *(2)  A  "sand  trap"  forming  a  part  of  the 
sewerage  drainage  system  of  the  city  of  Augus- 
ta was  being  cleaned  out  by  the  employes  of 
the  board  of  health  of  the  city  by  removing 
therefrom  sand  and  dirt.  The  powers  and  du- 
ties of  the  board  of  health  and  its  employes, 
and  their  relations  to  the  city,  are  fixed  by  the 
act  of  the  General  Assembly  of  Georgia  creat- 
ing the  board.  Acts  1880-^1,  p.  365.  While  the 
men  cleaning  out  this  sand  trap  were  employes 
of  the  board  of  health  of  the  city  of  Augusta, 
it  is  inferable  from  the  evidence  that  they  were 
paid  by  the  city  of  Augusta.  The  sand  trap  was 
on  the  edge  of  a  sidewalk  near  the  curbing,  and 
the  employes  of  the  board  of  health,  for  the 
purpose  of  cleaning  out  the  sand  trap,  removed 
its  iron  lid  (which  was  about  3^  or  4  feet 
square  and  weighed  200  or  250  pounds,  and 
which,  when  the  trap  was  closed,  formed  a 
part  of  the  surface  of  the  sidewalk  used  by 
pedestrians),  and  propped  the  lid  up  at  an 
angle  on  the  edge  of  the  sidewalk  by  means  of  a 
steel  bar  some  2^  or  3  feet  long,  while  they 
were  engaged  in  cleaning  out  the  trap.  While 
this  work  was  being  done,  a  boy  7  years  old, 
•whd  was  upon  the  sidewalk,  walked  up  to  the 
trap  to  see  what  was  going  on,  and  accidentally 
struck  with  his  foot  the  steel  bar  which  sup- 
ported the  lid,  thereby  knocking  the  prop  down 
and  causing  the  lid  to  fall  upon  and  break  his 
leg.  Under  these  circumstances,  was  the  city 
in  the  performance  of  a  governmental  or  a 
ministerial  function,  and  was  it  liable  for  the 
negligence  of  the  employes  of  the  board  of 
health  (if  they  were  negligent  under  the  facts 
of  the  case)  in  improperly  and  insecurely  prop- 
ping up  the  lid,  and  in  failing  to  warn  the  boy  of 
his  danger  when  approaching  it? 

"1-3.  We  are  of  the  opinion  that  the  duty  of 
a  city  to  maintain  its  sewerage  drainage  sys- 
tem in  a  good  working  and  sanitary  condition 
is  a  governmental  function.  That  such  main- 
tenance is  connected  with,  and  has  reference  to, 
the  preservation  of  the  public  health  ia  so  well 
known  and  so  generally  recognized  that  courts 
will  take  judicial  cognizance  thereof.  It  is  un- 
necessary to  cite  authorities,  either  decisions  of 
courts  or  text-books,  to  show  what  facts  or 
classes  of  facts  courts  will  take  judicial  notice 
of,  in  order  to  demonstrate  that  judicial  notice 
will  be  taken  of  the  fact  that  the  sewerage  sys- 
tem has  a  direct  connection  with  and  relation 
to  the  health  of  the  inhabitants  of  the  munici- 
pality. We  will,  however,  call  attention  to  the 
case  of  Townsend  v.  Smith,  144  Ga.  792,  87 
8.  E.  1039,  in  which  it  appears  that  this  court 
took  judicial  cognizance  of  the  fact  that  'the 
prevention  of  an  infectious  malady  which,  unless 
checked,  would  become  general  among  the  cattle 
of  a  given  county,  and  thereby  render  the  flesh 
of  such  cattle  and  the  milk  of  cows  diseased,  un- 
wholesome, and  unfit  for  food,  was  a  matter  af- 
fecting the  health  of  the  people  of  the  commu- 
nity where  this  disease  appeared.'  The  removal 
of  garbage  of  all  kinds,  the  prevention  of  the 
escape  of  noxious  vapors  and  odors,  the  clean- 


liness of  the  persons  residing  in  a  city,  are  all 
to  a  large  extent  dependent  upon  the  mainte- 
nance of  a  sewerage  drainage  system.  It  fol- 
lows from  what  is  here  said,  under  the  authori- 
ty of  several  of  our  decisions,  that  the  mainte- 
nance of  the  sewerage  and  drainage  system  of  a 
city  in  a  goo^  working  and  sanitary  condition  is 
a  governmental  function.  This  conclusion  is 
in  accordance  with  what  was  said  in  the  case 
of  Love  V.  Atlanta,  95  Ga.  129,  22  S.  E.  29, 
51  Am.  St.  Rep.  64,  and  the  other  cases  decided 
by  this  court.  Watson  v.  Atlanta,  136  Ga.  370, 
71  S.  111.  664.  See,  also,  6  McQuillin,  Mun. 
Corp.  S  2669.  In  answering  the  question  in  re- 
gard to  the  sewers  and  drainage  system  of  a 
city,  we  have  assumed  that  the  system  refer- 
red to  is  not  one  operated  for  profit,  and  that 
no  substantial  charges  are  made  for  the  ordi- 
nary ose,  enjoyment,  and  benefits  of  the  sys- 
tem. 

"4.  It  will  be  seen  from  what  we  have  said 
above  that  an  aflSrmative  answer  should  be  given 
to  BUbdiviirion  (c)  of  the  first  question,  in  the 
form  in  which  that  question  is  submitted.  If 
the  question  had  been  propoiinded  as  to  whether 
a  court  would  take  judicial  cognizance  of  what 
a  sand  trap  is,  a  different  question  would  have 
been  presented.  But,  where  the  sand  trap  is 
defined  as  an  essential  part  of  the  sewerage 
system,  then  it  follows  from  what  we  have  pre- 
viously stated  that  the  keeping  of  it  open  and 
unclogged  by  dirt,  sand,  or  other  foreign  sub- 
stance, so  that  it  could  properly  perform  its 
functions  as  a  part  of  the  system,  is  a  necessary 
part  of  the  proper  maintenance  of  the  system, 
and  has  therefore  a  natural  connection  with  the 
preservation  of  the  public  health. 

"5.  While  it  Is  one  of  the  governmental  func- 
tions and  duties  of  a  city  to  effectively  maintain 
its  sewerage  system,  and  while,  under  the  an- 
tbority  of  the  decision  in  Love  v.  Atlanta,  supra, 
and  the  cases  laying  down  the  same  doctrine  as 
there  stated,  it  follows  that  if,  in  the  exercise 
of  such  functions  and  the  discharge  of  the 
duties  devolving  upon  the  department  of  the 
city  government  having  charge  of  the  matters  re- 
lating to  the  public  health,  a  private  citizen  is 
injured  by  the  negligence  of  one  of  the  city's 
servants  in  and  about  such  work,  no  right  of  ac- 
tion arises  against  the  city,  nevertheless  that 
doctrine  must  not  be  allowed  to  destroy  the 
other  equally  well-established  doctrine  that,  If 
a  city  negligently  and  tortiously  allows  obstruc- 
tions to  remain  in  its  streets  or  sidewalks,  or 
negligently  fails  to  repair  defects  in  a  sidewalk 
or  street,  and  a  citizen  in  the  exercise  of  due 
care  is  injured  in  consequence  of  such  act  of 
negligence  upon  the  part  of  the  city,  there  can 
be  a  recovery  therefor  against  the  city.  Each 
of  these  two  doctrines  must  be  given  effect, 
and  have  been  given  effect.  In  the  case  of 
Mayor,  etc.,  of  Savannah  v.  Waldner,  49  Ga. 
316,  it  was  said:  'It  is  the  duty  of  a  munici- 
pal corporation,  vested  by  law  with  authority 
over  the  streets,  whilst  dangerous  works,  such 
as  sewers,  etc.,  are  being  constructed  across  a 
street,  to  have  proper  precautionary  measures 
taken  to  prevent  accidents  to  passengers  dur- 
ing such  construction,  whether  the  same  is  be- 
ing done  by  the  corporation  through  its  own 
servants,  or  by  contract,  or  by  subcontractors 
under  a  primary  contractor.'  The  defect  in  the 
street  which  is  charged  to  be  negligent  and  tor- 
tious conduct  in  the  case  Just  cited  consisted  In 
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leaving  open  'a  ditch  or  sewer  across  the  street' 
See,  also,  Mayor,  etc.,  of  Savannah  v.  Spears, 
66  6a.  304.  In  the  case  of  Kea  v.  Dublin,  145 
6a.  511,  89  S.  E.  484,  It  was  said:  'Although 
municipal  authorities  may  have  plenary  power 
in  the  matter  of  collection,  removal,  and  dis- 
position of  garbage,  yet  they  cannot  lawfully 
create,  in  connection  therewith,  a  nuisance  dan- 
gerous to  health  or  life;  and  where  such  a 
nuisance  is  created  and  its  effect  is  specially 
injurious  to  an  individual  by  reason  of  its 
proximity  to  his  home,  he  has  a  cause  of  action 
for  damages.*  Bell  v.  Mayor,  etc.,  of  Savan- 
nah, 139  6a.  298,  77  S.  E.  165.  See,  also. 
Mayor,  etc.,  of  Waycross  v.  Houk,  113  6a.  963, 
39  S.  E.  577;  Williams  v.  Washington,  142 
6a.  281,  82  S.  E.  656,  L.  R.  A.  1915A,  325, 
Ann.  Gas.  1916B,  196;  Langley  v.  Augusta, 
118  6a.  590,  45  S.  E.  486,  98  Am.  St.  Rep.  133; 
Mayor,  etc.,  of  Americus  v.  Chapman,  94  6a. 
711,  20  S.  E.  3;  Cornelisen  v.  Atlanta,  146 
6a.  416,  91  S..E.  415.  Consequently  the  last 
question  propounded  should  be  answered  in  the 
affirmative." 

The  evidence  In  this  case  authorized  a  find- 
ing that  the  employes  of  the  board  of  health 
of  the  city  of  Augusta  were  paid  directly  by 
the  city  and  not  by  the  board  of  health,  and 
that  they  were  negligent  in  propping  up,  on 
the  sidewalk,  a  heavy  iron  lid  of  a  sand  trap 
of  a  sewer,  in  such  a  way  that  it  fell  upon 
the  sidewalk  when  the  prop  was  accidentally 
struck  by  the  foot  of  a  child,  and  that  they 
thereby  created  a  dangerous  obstruction  upon 
the  sidewalk,  in  consequence  of  which  the 
Injuries  sued  for  were  sustained;  and  that 
the  plaintiff,  a  boy  seven  years  old,  had  ex- 
ercised the  "due  care"  required  of  a  child 
of  such  tender  years  under  the  circumstances. 

Under  these  facts,  and  the  foregoing  de- 
cision of  the  Supreme  Court,  the  city  of  Au- 
gusta .was  liable  in  damages  to  the  plaintiff 
for  the  injuries  sued  for. 

Judgment  afBrmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
wncur. 


(23  Qa.  App.  532) 

STRICKIiAND  v.  HAMILTON.     (No.  9726.) 

(Court  of  Appeals  of  Oeorgia,  Division  No.  2. 

April  4,  1919.) 

(SyllahuB  hy  the  Court,) 
1.  Bastabds   ^=:>93— Ebbobs   or  JusncB  of 

THE  PkACB— CEBTIOBABI, 

"The  writ  of  certiorari  will  not  lie  to  cor- 
rect errors  committed  by  a  justice  of  the  peace 
in  proceedings  under  Pen.  Code  1910,  {  1331  et 
seq.,  against  the  putative  father  of  a  bastard 
child,  where  judgment  is  rendered  requiring  the 
defendant  to  give  security  for  the  support  of  the 
child,  and  binding  him  over  to  the  superior  court 
upon  his  failure  to  give  such  security.  Such  is 
the  ruling  in  the  case  of  Hyden  y.  State,  40 
QsL  476,  and  upon  formal  review  of  that  de- 


cision this  court  declines  to  overrule  it**    Strick- 
land V.  Hamilton,  148  6a.  820,  98  S.  E.  471. 

2.  Refusal  of  Cebtiobabi. 

The  foregoing  ruling  was  made  by  the  Su- 
preme Ck>urt  upon  a  question  certified  by  this 
court  in  this  case,  and  it  follows  therefrom 
that  the  judge  of  the  superior  court  did  not  err 
in  refusing  to  sanction  the  certiorari 

Error  from  Superior  Court,  Camden  Coun- 
ty ;  J.  P.  Highsmith,  Judge. 

Bastardy  proceeding  by  Lettie  Hamilton 
against  Henry  Strickland.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed in  conformity  to  answer  of  Supreme 
Court  (148  6a.  820,  98  S.  E.  471)  to  certified 
question. 

David  S.  Atkinson,  of  Savannah,  for  plain- 
tiff in  error. 

H.  Roy  Lang,  of  Waverly,  and  F.  M.  Scar- 
lett, Jr.,^  of  Brunswick,  for  defendant  In  er- 
ror. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS.  JJ., 
concur. 

(2S  6a.  App.  52S) 

VOLUNTEER    STATE    LIFE    INS.    CO.   ▼. 

SPRATLIN6.    . 

SPRATLIN6  v.  VOLUNTEER  STATE  LIFE 

INS.  CO. 

(Nos.  9472,  9445.) 

(Court  of  Appeab  of  Oeorgia,  Division  No.  2. 

April  4,  1919.) 

(Syllabus  hy  the  Court.} 

1.  6ENEBAL    DeMUBBEB. 

The  court  did  not  err  in  sustaining  the  gen- 
eral demurrer  to  the  second  count  of  the  plain- 
tifTs  petition. 

2.  6ENEBAI.    DeMUBBEB— DiSiaSSAL    OT    PBII* 
TION. 

The  court  erred  in  overruling  the  general  de- 
murrer to  the  first  count  of  the  petition,  and  in 
refusing  to  dismiss  the  entire  petition. 

Error  from  Superior  Court,  i^ilton  Coun- 
ty; Ceo.  L.  Bell,  Judge. 

Action  by  C.  F.  Spratllng  against  the  Vol- 
unteer State  Life  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror, and  defendant  takes  cross^ezceptions. 
Judgment  on  the  main  bill  of  exceptlcxis  re- 
versed, and  on  cross-bill  affirmed  In  conform- 
ity to  answer  of  the  Supreme  Court  (148 
6a.  687,  98  S.  E.  464)  to  certified  questions. 

Little,  Powell,  Smith  &  6oldstein,  of  At- 
lanta, and  W.  B.  Miller,  of  Chattanooga, 
Tenn.,  for  plaintiff  in  error. 

Jones  &  Chambers  and  Samuel  Bamett; 
all  of  Atlanta,  for  defendant  In  error. 
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BROYLES,  P.  J.  In  answer  to  questions 
certified  by  this  court,  the  Supreme  Court, 
on  November  16,  1918,  rendered  the  following 
opinion  (the  decision  was  held  up,  however, 
by  a  motion  for  a  rehearing  until  February 
24,  1919,  when  the  motion  was  denied  by  the 
Supreme  Court): 


(4 


'A  limited   payment   (20-pay)  life  insurance 
policy  was  issued  on  May  25,  1918.     The  in- 
sured paid  the  first  premium  on  the  date  of  is- 
sue, the  second  premium  on  May  25,  1914,  and 
the  third  on  May  25,  1915.     The  premium  due 
on  May  25,  1916,  was  not  paid.     The  insured 
died   on   August  25,   1916.     The  insured   had 
borrowed  on  the  policy  $337.11,  and  the  interest 
on  the  amount  had  been  paid  up  to  May  25, 
1916.     The  premium,  as  stated  in  the  face  of 
the    policy,    was    $316.89,    payable    annually. 
The  policy  provided:   *The  company  will,  at  any 
time  after  three  full  years'  premiums  have  been 
paid,   advance  upon  the  sole  security  of  tins 
policy,  when  legally  assigned,  a  sum  equal  to 
the  amount  specified  in  the  table  below,  less  any 
indebtedness  to  the  company  on  account  of  this 
policy.    The  interest  on  such  loan  shall  not  ex- 
ceed 6  per  cent  per  annum,  and  shall  be  pay- 
able annually  in  advance.'     The  loan  or  sur- 
render value   of  the  policy,  as  stated   in   the 
table  referred  to,  was  $396  after  the  policy  had 
been  in  force  three  years;  $621  after  four  years. 
The  policy  further  provided:    In  the  event  the 
insured  should,  at  any  premium  date  or  within 
the  days  of  grace  thereafter,  after  three  full 
years'  premiums  have  been  paid  hereon,  fail  to 
pay  or  cause  to  be  paid  the  then  current  pre- 
mium, if  the  policy  be  not  surrendered  by  the 
insured  with  a  choice   of  one  of  the  options 
herein  guaranteed,  and  if  at  the  time  of  the 
nonpayment  of  premium  there  is  a  loan  value 
hereon  in  excess  of  all  indebtedness  that  may 
then  exist  against  the  policy,  together  with  in- 
terest, the  company  will  apply  such  available 
loan  value  towards  the  payment  of  the  premium 
then  due,  with  interest  thereon  at  a  rate  not 
exceeding  six  per  cent.  (6%)  per  annum,  charge- 
able annually  in  advance,  and  will  continue  to 
carry  said  policy  in  force,  in  the  form  as  writ- 
ten and  at  the  rate  of  premium  as  provided  for 
in   the  face   hereof,  subject  to  its  terms  and 
such  indebtedness,  the  same  as  if  the  premium 
bad  been  paid  in  cash,  and  will  continue  to  so 
apply  such  loan  value  as  long  as  such  value,  at 
the  rate  of  premium  provided  in  the  face  here- 
of, will  sufiice  to  pay  for  even  one  day's  pre- 
mium.   At  any  time  while  this  policy  is  thus 
in  force  the  insured  may  resume  payment  of 
premiums  thereon  without  medical  re-examina- 
tion, and  in  that  event  any  indebtedness  against 
the  policy  may  either  be  paid  in  cash  or  allowed 
to  remain  as  a  loan  hereon.    All  such  indebted- 
ness shall  be  a  first  lien  on  the  policy,  and  the 
policy  will  lapse  unless  premium  payments  are 
resumed  by  the  insured  within  the  actual  period 
of  extension.'    The  nonforfeiture  provisions  of 
Che  policy,  other  than  the  automatic  premium 
loan  clause  last  above  quoted,  gave  to  the  in- 
sured the  option  to  surrender  the  policy  to  the 
company,   after  the   policy  has  been  in  force 
three  full  years,  and  at  any  time  prior  to  de- 
fault in  premium  payment,  or  within  the  days 
of  grace  (one  month)  thereafter,  and  to  take: 
(1)  The  cash  surrender  value,  as  indicated  by 
the  table  set  out  in  the  policy,  less  any  indebt- 


edness to  the  company  on  account  of  the  policy; 
or  (2)  a  nonparticipating  paid-up  life  policy  for 
a  reduced  amount,  as  indicated  by  the  table; 
or  (3)  a  nonparticipating  paid-up  term  policy 
for  the  full  amount  insured  by  the  policy,  as  in- 
dicated by  the  table,  with  a  provision  in  (2) 
and  (3)  as  to  any  indebtedness  to  the  company 
on  account  of  the  policy.  The  insured  did  not 
surrender  the  policy,  and  did  not  elect  to  take 
any  of  the  options  last  above  referred  to. 

"On  June  26,  1916,  the  fourth  annual  pre- 
mium having  become  due  on  May  25,  1916,  the 
company  offered  to  loan  to  the  insured  the  full 
amount  available  after  the  policy  had  been  in 
force  four  years,  to  wit,  $621,  at  the  time  ten- 
dering the  insured  a  loan  agreement  to  be  ex- 
ecuted by  himself  and  his  wife;  the  latter  being 
the  beneficiary  named  in  the  policy.  Along  with 
the  loan  agreement  the  company  furnished  to 
the  insured  a  statement  of  his  indebtedness  to 
it,  showing  former  loan,  $337.11,  premium  due 
on  May  25,  1916,  $316.89,  and  interest  to  May 
25, 1917,  $37.26,  making  a  total  of  $691.26,  and 
required  the  insured  to  pay  the  additional  sum 
of  $70.26  to  cover  the  total  of  his  indebtedness 
to  the  company.  On  June  27,  1916,  the  in- 
sured signed  the  agreement  and  forwarded  it 
from  Macon,  Ga.,  to  the  beneficiary  at  Atlanta, 
Ga.,  with  the  request  that  she  also  execute  the 
agreement  and  deliver  it  to  the  company  to- 
gether with  the  sum  of  $70.26.  At  the  time  of 
the  receipt  of  the  agreement  by  the  beneficiary, 
she  was  'ill  and  bedridden,  and  remained  in  this 
condition  for  several  days,  at  which  time  she 
became  wholly  unconscious,  and  remained  in 
this  condition  until  after  the  death  of  the  in- 
sured, and  for  said  reasons  was  unable  to  ex- 
ecute said  loan  agreement  prior  to  the  death 
of  the  insured.'  The  insured  died  without  know- 
ing that  the  beneficiary  had  not  complied  with 
the  'wrongful'  demands  of  the  company.  After 
the  death  of  the  insured,  the  beneficiary  com- 
pleted the  agreement  and  tendered  it,  together 
with  $70.26,  to  the  company.  One  clause  of  the 
policy  provided:  'This  policy  is  issued  with 
the  express  understanding  that  the  insured  may, 
without  the  consent  of  the  beneficiary,  receive 
every  benefit,  exercise  every  right,  and  enjoy 
every  privilege  conferred  upon  him  by  this 
policy.'    Held: 

'*1.  Under  the  foregoing  facts,  the  available 
loan  value  on  the  policy,  to  wit,  $58.89  (conced- 
ing, without  deciding,  that  interest  at  6  per 
cent,  per  annum  in  advance  on  the  existing  loan 
and  on  the  amount  appropriated  to  the  payment 
of  the  premium  due  should  not  be  first  deduct- 
ed), was,  under  the  automatic  premium  loan 
clause  quoted  above,  insuflScient  to  'carry  the 
policy  in  force,  in  the  form  as  written,'  to  the 
date  of  the  insured's  death,  August  25,  1916. 

"(a)  The  obligation  of  the  company,  under  the 
automatic  premium  loan  clause  quoted  above, 
was  to  apply  such  available  loan  value  toward 
the  payment  of  the  premium  due,  and  to  carry 
the  policy  in  force  'in  the  form  as  written  and 
at  the  rate  of  premium  as  provided  for  in  the 
face'  of  the  policy.  In  a  strict  technical  sense 
no  'rate  of  premium'  is  provided  in  the  face  of 
the  policy.  The  reference  is,  however,  to  the 
contract  as  written,  and  the  words  quoted  above 
are  to  be  given  their  usual  and  ordinary  eig^ 
nification.  The  parties  were  dealing  ^riUi 
this  contract  of  insurance,  to  wit,  a  limited 
payment   life   policy   as  distinguished   from  a 
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purely  protective  policy  or  other  form  of  con- 
tract." 

2.  *'The  insurance  company  was  not  estopped 
from  declaring  a  forfeiture  of  the  policy  (con- 
ceding, without  deciding  that  its  demand  that 
the  loan  agreement  be  executed  by  the  benefi- 
ciary was  wrongful  and  unauthorized) ;  it  af- 
firmatively appearing  that  the  sum  of  money 
necessary  to  pay  the  past-due  premium,  in- 
terest in  advance  upon  the  loan,  and  the  existing 
loan  ui>on  the  policy  was  neither  paid  nor  ten- 
dered the  company  until  after  the  death  of  the 
insured."    148  Ga.  687,  98  S.  B.  464. 

[1,2]  Under  the  foregoing  dedalon,  nei- 
ther count  of  the  petition  set  forth  a  cause  of 
action;  and  the  court  properly  sustained 
the  general  demurrer  to  the  second  count 
of  the  petition,  but  erred  in  overruling  the 
general  demurrer  to  the  first  count  thereof, 
and  in  refusing  to  dismiss  the  entire  peti- 
tion. 

Judgment  on  the  main  bill  of  exceptions 
reversed;   on  the  cross-bill  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(124  Va.  786) 

BROOKS  V.  OLINTSMAN. 

(Supreme  Oourt  of  Appeals  of  Virginia.    March 

20,  1919.) 

1.  DECnS  ^=S»181— AliTEBATION  BT  PABTIES. 

No  erasure  or  alteration  in  a  conveyance,  or 
oancQllation  thereof  by  mutual  consent  of  the 
parties,  can  divest  an  estate  already  vested  by 
operation  of  deed,  in  view  of  Code  1904,  §  2413, 
providing  that  no  estate  in  lands  for  a  term  of 
more  than  five  years  shall  be  conveyed  unless 
by  deed  or  will. 

2.  Estoppel  ^=>70(1)— Equitable  Estoppel 
— ^^/HANQE  OP  Position. 

In  suit  by  plaintiff  to  have  herself  declar- 
ed grantee  in  a  deed  from  which  her  son,  now 
deceased,  erased  her  name  and  inserted  his  own 
as  grantee,  the  doctrine  o/  equitable  estoppel 
cannot  be  invoked  against  plaintiff  simply  be- 
cause she  permitted  the  son  and  his  family  to 
occupy  the  farm  covered  by  the  deed  free  from 
rent  for  several  years. 

8.  Estoppel  ^=»60  —  Equitable  Estoppel  — 
Cebtainty. 

An  equitable  estoppel  relied  on  to  conclude 
another's  known  right  of  property  must  be  cer- 
tain to  every  intent,  and  is  not  to  be  taken  by 
argument  or  inference. 

4.  Bqttitt    «ss>73— Laches— Loss    or    Evi- 
dence. 

Contention  that  plaintiff's  right  to  maintain 
suit  to  have  herself  declared  grantee  in  a  deed 
from  which  her  son,  now  deceased,  erased  her 
name  and  inserted  his  own  as  grantee,  is  bar- 
red in  consequence  of  her  laches  by  which  de- 
fendant, son's  wife,  is  deprived  of  the  benefit  of 
the  testimony  of  son,  cannot  be  sustained;   the 


son  having  died  within  less  than  one  year  aftei 
inserting  his  own  name  in  the  deed. 

5.  Gifts  €=»49(4)  —  Pabol  Giit  of  Land  — 
Evidence. 

Evidence  held  insufficient  to  establish  a  parol 
gift  of  land  from  plaintiff  mother  to  her  aou, 
now  deceased,  which  gift  could  have  been  e&r 
forced  either  by  him  or  those  claiming  under 
him  in  a  suit  for  specific  performance. 

6.  Guts  «=»25— Pabol  Gift  of  Land— Va- 
lidity. 

Since  Code  1904,  |  2413,  took  effect,  an 
parol  gift  of  land  is  enforceable. 

Sims,  J.,  dissenting. 

Appeal  from  Circuit  Court,  King  and  Queen 
County. 

Suit  by  M.  L.  CHintsman  against  Ida  R. 
Brooks.  Decree  for  plaintiff,  and  defendant 
appeals.    Afllrmed. 

Isaac  Diggs  and  C.  R.  Sands,  both  of  Ridi- 
mond,  for  appellant. 

J.  D.  Mitchell,  of  Walkerton,  and  Hubert 
I.  Lewis,  of  West  Point,  for  appellee. 

WHITTLE,  P.  This  is  an  appeal  from  a 
decree  of  the  circuit  court  of  King  and  Qneen 
county  in  a  suit  in  which  appellee  was  plain- 
tiff and  appellant  defendant  The  history 
of  the  case  is  this: 

On  January  8,  1902,  appellee,  Mrs.  M.  Jm 
Cliptsman,  who  lived  at  Grand  Forks,  N.  D., 
by  her  son,  Leslie  L.  Clintsman  (husband  of 
appellant),  who  resided  with  his  family  in 
King  and  Queen  county,  negotiated  the  pur- 
chase of  a  farm  containing  13214  acres  of 
land  located  in  that  county  for  $700.  Tbe 
deed  conveying  the  land  to  appellee  was 
duly  executed  and  acknowledged  by  the 
grantor,  Alfred  Bagby,  and  deposited  with 
his  brother-in-law  and  agent,  R.  N.  Pollard, 
with  instruction  to  deliver  the  deed  upon 
payment  of  the  purchase  money.  Payment 
was  made  with  the  personal  check  of  ap- 
pellee and  passed  by  her  son  to  Pollard,  who 
In  turn  delivered  the  deed  to  him.  The  deed 
was  not  put  to  record  until  November  7, 
1903,  nearly  two  years  after  its  execution 
and  delivery.  Shortly  before  it  was  admitted 
to  record,  Leslie  L.  Clintsman,  in  the  presence 
of  Mr.  Pollard,  erased  the  name  of  his 
mother  from  the  deed  and  inserted  his  own 
name  as  grantee  therein,  and  then  had  the 
deed  In  its  altered  condition  recorded. 

By  permission  of  the  mother  the  land  was 
occupied  by  the  son  and  his  wife  and  <diildren 
from  the  time  of  the  purchase  until  his  death 
(the  exact  date  of  which  does  not  appear, 
but  some  time  between  the  making  of  his 
will,  July  2, 1903,  and  February  2, 1904,  when 
the  will  was  admitted  to  probate).  Testator 
by  his  will  bequeathed  to  his  wife  "aU  of 
my  possessions  and  things  now  in  my  posses- 
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slon  and  name,  •  •  •  hoping  if-  she  out- 
lives me,  that  she  will  look  after  my  aged 
father  and  also  If  she  can  In  any  way  assist 
my  mother,  that  she  will  do  so."  The  will 
does  not  in  terms  undertake  to  devise  the 
land,  nor  is  it  shown  whether  his  name  Ti^as 
substituted  for  that  of  his  mother  in  the 
deed  before  or  after  he  made  his  wllL  Xieslie 
L.  Clintsman*s  father  and  mother  had  been 
divorced,  and  the  father  lived  with  the 
son'  on  the  land  from  the  date  of  the  pur- 
chase until  the  son's  death.  Afterwards, 
upon  the  alleged  ground  that  the  father  was 
not  a  suitable  person  for  her  children  to  be 
associated  with,  appellant  refused  to  permit 
him  to  remain  in  the  home;  and,  a  year  or 
two  after  the  death  of  her  husband,  she  mar- 
ried a  second  time. 

Mr.  Pollard  gave  his  deposition  in  the 
case  about  twelve  years  after  the  alteration 
of  the  deed,  and  says  he  thinks  the  son  at 
that  time  produced  a  letter  from  his  mother 
authorizing  him  to  make  the  change.  Appel- 
lant in  her  answer  to  the  bill  also  states 
that  there  was  such  a  letter,  but  that  it  had 
be^i  lost  She  and  others  likewise  testified 
to  alleged  admissions  by  appellee  that  she 
intended  the  property  for  her  son.  Mr.  Pol- 
lard, as  a  mutual  friend,  seems  to  have  en- 
deavored to  adjust  the  differences  between 
appellant  and  appellee;  and  in  letters  writ- 
ten by  appellee  to  him  about  that  period  she 
manifested  the  tenderest  devotion  for  the 
memory  of  her  son,  and  absolved  him  from 
any  intentional  impropriety  in  the  altera- 
tion of  the  deed.  It  is  not  clearly  shown 
when  Mrs.  Clintsman  first  learned  of  the  al- 
teration. 

Upon  the  case  thus  made  the  circuit  court 
was  of  opinion  that  the  substitution  by  the 
son  of  his  name  for  that  of  appellee  as 
grantee  in  the  deed  was  a  void  act  and  in- 
vested him  with  no  right  or  title  to  the  land 
in  controversy,  and  decreed  accordingly. 
From  that  decree  this  appeal  was  allowed. 

[1]  The  controlling  principle  in  cases  of 
this  class  is  succinctly  stated  In  2  Minor  on 
Real  ProFjerty,  |  1190: 

"No  erasure  or  alteration  in  a  conveyance,  nor 
even  the  cancellation  thereof  by  mutual  con- 
sent of  the  parties,  can  divest  an  estate  already 
vested  by  operation  of  the  deed;  for  that  would 
be  in  conflict  with  the  statute  of  conveyances, 
which  declares  that  no  estate  of  inheritance  or 
freehold,  or  for  a  term  of  more  than  five  years 
in  lands,  shall  be  conveyed  unless  by  deed  or 
will.**  1  Va.  Code,  1904,  {  2418 ;  2  Min.  Inst 
738. 

The  same  doctrine  was  announced  by  this 
court  in  Suttle  y.  R.  F.  ft  P.  R.  Co.,  76  Va. 
284,  286»  as  follows: 

"It  has  been  long  settled  in  this  state  that  the 
disclaimer  of  a  freehold  can  only  be  by  deed  or 
in  a  court  of  record.  Bee  the  case  of  Bryan  t. 
Hyie,  etc.,  1  Rob.  R.  [40  Va.]  101  [39  Am. 
Dec.  24Q>--a  conclusive  authority  on  this  sub- 
ject" 


[2]  Appellant  also  invokes  the  doctrine  of 
equitable  estoppel  to  reverse  the  decree.  It 
is  true  that  appellee  permitted  her  son  and 
his  family  to  occupy  her  farm  free  of  rent 
for  a  number  of  years;  yet  the  doctrine  of 
equitable  estoppel  cannot  be  rested  alone 
upon  that  foundation.  The  son  was  fully  ad- 
vised of  the  state  of  the  title  to  the  land  and 
the  limitations  upon  his  possession,  apd 
was  induced  by  no  declaration  on  her  part  to 
alter  his  position  injuriously  to  himself. 
It  may  be  that  he  was  disappointed  of  the 
hope  tlxat  some  day  his  mother  would  bestow 
the  property  upon  him;  but  the  doctrine  is 
not  founded  upon  expectation;  ordinarily  it 
rests  upon  past  or  present  considerations,  and 
not  on  possible  future  events  based  upon 
opinion  as  to  the  supposed  intention  of  an- 
other. 

In  the  case  of  Newport  News,  etc.,  Co.  v. 
Lake,  101  Va.  334,  343.  344,  43  S.  B.  566,  669.. 
it  wa.s  said: 

"Experience  lias  shown  that  in  controversies 
involving  title  to  real  estate  it  is  far  safer  to 
rely  on  written  muniments  of  title  than  'the 
slippery  memory  of  man.*  Hence  parol  de- 
feasances *  *  *  are  not  favored;  a  mere 
equitable  estopp^  constitutes  no  defense  to  an 
action  of  ejectment  (Haney  v.  Breeden,  100  Va. 
7S1,  42  S.  E.  916) ;  and  when  such  defense  is 
set  up  on  the  equity  side  of  the  court,  it  must  be . 
distinctly  charged  and  clearly  proved.^ 

t3]  It  is  a  familiar  rule  that  an  equitable 
estoppel  relied  on  to  conclude  another's 
known  ri^t  of  property  must  be  certain  to 
every  intent,  and  is  not  to  be  taken  by  argu- 
ment or  inference. 

It  is  quite  apparent  that  the  claim  oi  ap- 
pellant to  the  land  in  controva*sy  falls  far. 
short  of  the  requirement  of  the  equitable 
doctrine  relied  on,  and  cannot  be  main- 
tained. 

[4]  The  point  likewise  is  stressed  that  Mrs. 
Clintsman  has  lost  her  right  to  maintain  this 
suit  in  consequence  of  her  laches  in  bringtns 
it,  by  whidi  appellant  has  been  deprived  of 
the  benefit  of  the  testimony  of  her  late  hus- 
band, Leslie' Ii.  Clintsman.;  that  he  had  act- 
ed for  his  mother  and  himself  throughout 
the  transaction,  and,  if  Uving,  his  evidence 
would  be  of  the  utmost  Importance  upon  the 
question  involved. 

This  contention  is  demonstrably  without 
merit.  The  record  shows  that  Leslie  L. 
Clintsman  died  within  less  than  a  year  after 
inserting  his  own  name  in  place  of  his  moth«- 
er's  as  the  grantee  in  the  deed.  Appellant* 
of  course,  had  no  cause  of  action  until  after 
the  alteration  had  been  made ;  and  therefore 
the  loss  of  his  evidence  by  death  a  few 
months  later  can  neither  be  imputed  to  lapse 
of  time  nor  to  the  laches  of  appellee  in  bring- 
ing her  suit.  As  we  have  seen,  she  lived  in 
a  distant  state,  and  the  bill  charges  that 
"complainant  instructed  her  son,  the  said 
Leslie  L.  Clintsman,  to  have  the  tract  of  land 


744 


08  SOUTHEASTERN  REPORTER 


(Va. 


conyeyed  to  her»  and  she  gave  him  $700  to 
pay  for  the  same,  and,  having  explicit  con- 
fidence in  her  son,  •  •  •  believed  that 
he  bad  obeyed  her  instructions  until  several 
months  ago,  •  •  • »»  when  she  was  re- 
liably informed  of  the  alteration  of  the  deed. 
It  is  true  that  this  allegation  is  controverted 
by  the  answer  of  appellant  and  by  her  testi- 
mony; but,  however  that  jnay  be,  she  suf- 
fered no  loss  of  evidence  from  delay  in  bring- 
ing the  suit 

[S,  I]  Finally,  in  the  absence  of  the  statu- 
tory provision  on  the  subject,  upon  elemen- 
tary principles,  the  evidence  falls  far  short 
of  establishing  a  parol  gift  of  the  land  from 
the  mother  to  the  son  which  could  have  been 
enforced  either  by  him  or  those  claiming  un- 
der him  in  a  suit  for  specific  performance. 
But,  since  the  Code  of  1887  took  effect,  no 
parol  gift  of  land  is  enforceable.  Section 
2413  provides: 

"Nor  shall  any  right  to  a  conveyance  of  any 
sach  estate  or  term  in  land"  (an  estate  of  in- 
heritance or  freehold,  or  term  of  more  than  five 
years)  ''accrue  to  the  donee  of  the  land  or  those 
claiming  under  him,  under  a  gift  or  a  promise  of 
gift  of  the  same  hereafter  made  and  not  in 
writing,  although  such  gift  or  promise  be  fol- 
lowed by  possession  thereunder  and  improve- 
ihent  of  the  land  by  the  donee  or  those  claiming 
under  him." 

The  latest  case  on  this  subject  is  Wohlford 
V.  Wohlford.  121  Va.  609,  03  S.  E.  629. 

We  find  no  error  in  the  decree  of  the  cir- 
cuit court,  and  it  must  be  affirmed. 

Afllnned. 

SIMS,  J.  (dissenting).  This  is  a  suit  in 
equity  brought  by  the  appellee  in  October, 
1915,  to  have  herself  declared  to  be  the  gran- 
tee in  a  deed  which  had  been  recorded  over 
12  years  as  a  deed  to  her  son  as  the  grantee 
thereof,  and  under  which  the  exclusive  ad- 
verse possession  of  the  real  estate  conveyed 
thereby  had  been  taken  by  the  son  and  held 
for  such  period  before  such  suit  by  the  son, 
the  appellant,  his  devisee,  claiming  title  to 
the  same  In  fee,  and  so  occupying  and  using 
such  real  estate  during  the  whole  of  such 
time,  and  to  have  such  deed  set  aside,  and 
to  have  a  parol  trust  declared  to  exist  under 
such  deed  in  favor  of  the  appellee  over  12 
years  after  the  death  of  the  son. 

The  appellee  in  her  bill  seeks  to  explain  her 
long  acquiescence  in  the  status  aforesaid  by 
the  allegation  that  she  was  the  grantee  nam- 
ed in  said  deed  as  it  was  originally  executed 
and  delivered  to  her  son  for  her,  and  that 
before  it  was  recorded  the  son,  without  the 
knowledge  or  consent  of  the  appellee,  had 
his  name  substituted  in  the  deed  as  grantee 
and  then  recorded  It,  and  that  the  appellee 
had  no  knowledge  that  the  son  was  named 
aii  grantee  in  the  deed  until  a  short  time  be- 
fore the  suit  was  instituted.  The  proof  in 
the  case  is  very  clear  that  the  real  estate 


was  purchased  by  the  son  and  was  paid  for 
by  the  mother,  the  appellee,  as  a  gift  to  her 
son;  that  the  deed  was  dated  January  3, 
1902 ;  that,  as  the  grantor  in  the  deed,  from 
whom  the  real  estate  was  purchased,  under- 
stood, the  deed  was  to  be  made,  however,  to 
the  mother;  that  the  grantor  accordingly  in- 
serted the  name  of  L.  M.  Clintsman  in  the 
deed  as  grantee,  whom  he  thought  to  be  the 
appellee,  and  delivered  the  deed  to  the  son 
in  Virginia  in  1902,  the  appellee  being  in  and 
a  resident  of  North  Dakota;  that  as  a  mat- 
ter of  fact  £r.  M.  Clintsman  was  not  the  name 
of  appellee,  M,  L,  Clintsman  being  her  cor- 
rect name.  Whether  this  error  in  the  deed 
was  noticed  at  the  time  by  the  son  or  report- 
ed to  the  mother,  or  whether  the  deed  in  that 
form  was  acceptable  to  the  mother,  or  was 
accepted  by  her,  is  not  disclosed  by  the  evi- 
dence.  The  original  direction  that  the  deed 
be  made  to  the  appellee  as  grantee  came  to 
the  grantor  through  the  son.  Just  when  and 
why  the  appellee  decided  to  change  this  plan 
and  make  the  son  the  grantee  is  a  subject  of 
conflict  in  the  evidence  in  the  record,  upon 
which  the  testimony  of  the  son,  if  he  were 
living,  would  throw  valuable  light  But,  at 
any  rate,  the  preponderance  of  the  evidence 
in  the  record  clearly  and  distinctly  shows 
that  the  erasure  of  the  name  of  L,  M.  Clints- 
man from  said  deed  and  the  insertion  there- 
in of  the  name  of  the  son  as  grantee  was 
done  by  the  son  shortly  before  the  deed  was 
recorded  by  him;  that  the  son  at  that  time 
had  in  his  possession  a  letter  from  his  moth- 
er, the  appellee,  with  a  message  or  direction 
to  Mr.  Pollard  authorizing  him  to  do  this; 
that  this  letter  was  presented  to  Mr.  Pollard, 
the  person  acting  as  attorney  or  agent  for  the 
grantor  in  said  deed,  as  evidencing  the  au- 
thority of  the  son  to  make  this  change;  and 
that  the  grantor  assented  to  such  change 
through  Mr.  Pollard  (as  must  be  assumed 
from  the  record  in  this  case),  and  the  deed 
was  accordingly  recorded  by  the  son  in  1903 
as  a  deed  to  himself. 

A  few  months  thereafter  the  son  died  leav- 
ing a  will,  which  was  probated  on  February 
2,  1904,  which  devised  "all  of  my  possessions, 
and  things  now  in  my  possession  and  name 
to  Ida  R.  Clintsman"  (the  appellant).  The 
will  also  oontinued  with  the  following  pro- 
visions: ''Hoping  that  if  she  outlives  me  that 
she  will  look  after  my  aged  father  and  also 
if  she  can  in  any  way  assist  my  mother,  that 
she  will  do  so."  This  will  is  dated  July  2, 
1903,  but,  of  course,  spoke  as  of  the  death  of 
the  son,  and  said  real  estate,  being  in  the 
possession  of  the  son  at  the  time  the  will  was 
executed  and  both  in  his  possession  and  name 
when  he  died,  was  intended  by  him  to  pass 
to  appellant  thereunder.  The  son,  from  the 
time  he  received  the  letter  aforesaid  from  his 
mother  until  his  death  in  1904,  believed,  and 
was  induced  by  the  mother  to  believe,  that 
it  would  so  pass.    He  thus  died,  feeling  ae- 
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cure  in  the  belief,  Induced  by  the  mother, 
that  the  provisions  of  his  will  for  his  widow, 
the  appellant,  would  stand.  The  mother  did 
not  question  the  sufficiency  or  the  validity  of 
the  authority  of  said  letter  in  the  lifetime  of 
her  son.  If  she  had  done  so,  he  might  have 
established  the  validity  of  his  action  under 
such  authority  by  his  testimony.  Upon  his 
death  the  aiq;)ellant  thought  that  the  authori- 
ty of  the  letter  had  been  validly  exercised, 
and  that  the  real  estate  passed  under  the 
will.  Following  the  death  of  the  son  the 
appellee  knew  of  this  will  and  acquiesced  In 
the  exclusive  adverse  possession  and  enjoy- 
ment of  said  real  estate  by  appellant  under 
the  will  from  the  death  of  the  son  for  over 
12  years  before  this  suit  was  brought,  and 
for  nearly  12  years  before  any  question  was 
raised  by  appellee  In  the  premises.  And 
while  there  is  no  express  proof  in  the  record 
of  the  precise  fact  that  appellee  knew  that 
her  son  had  acted  on  her  letter  authorizing 
him  to  change  the  name  of  the  grantee  in 
said  deed  as  aforesaid,  her  knowledge  of  said 
will  and  subsequent  acquiescence  in  the  hold- 
ing of  the  possession  aforesaid  by  the  appel- 
lant thereunder  raises  a  strong  inference 
that  ^e  had  knowledge  that  such  change  of 
names  had  been  so  made  prior  to  the  death 
of  her  son. 

And  the  question  which  was  finally  raised 
by  appellee,  about  a  year  before  the  suit  was 
brought,  was  due  to  the  fact  that  appellant 
bad  refused  to  allow  the  father  of  her  de- 
ceased husband  to  continue  to  live  on  said 
real  estate. 

The  evidence  makes  it  clear  that  this  was 
the  moving  cause  of  the  suit,  and  that  but 
for  that  occurrence  the  appellee  would  have 
continued  to  have  acquiesced  in  said  status 
of  said  property. 

Where  the  merits  may  be  of  the  contro- 
versy over  the  right  of  said  father  to  live 
on  said  real  estate  is  a  problem  not  involved 
in  this  suit;  and  it  would  serve  no  useful 
purpose  to  set  forth  here  the  details  of  that 
controversy.  It  is  sufficient  to  say  that  the 
evidence  discloses  that  prior  to  such  contro- 
versy the  appellee  had  acquiesced  in  the 
status  quo  ante  afoi^'esaid,  and  would  have 
continued  to  so  acquiesce  in  future  but  for 
such  controversy.  The  record  shows  that  the 
latter  is  the  real  controversy  between  the 
parties  to  this  suit,  although  the  bill  asserts 
a  wholly  different  cause  of  action. 

Now,  I  have  no  difference  with  the  ma- 
jority opinion  on  the  subject  of  the  law 
therein  laid  down.  If  the  deed  in  question 
was  ever  delivered,  so  as  to  have  become  an 
executed  contract  prior  to  the  change  of 
name  of  the  grantee  therein,  then  the  legal 
title  to  the  real  estate  thereby  conveyed 
would  have  become  vested  in  the  grantee  first 
named  in  the  deed,  if  such  grantee  had  been 
correctly  named  therein.  2  Minor  on  Real 
Property,  {  1190;    2  Pollard's  Code  1904,  { 


f  2413 ;  2  Minor's  Inst  738 ;  Suttle  v.  R.,  F,  it 
P.  R.  R.  Co.,  76  Va.  284,  286;  Nelson  v. 
Trlplett,  81  Va.  237 ;  Bryan  v.  Hyre,  40  Va. 
(1  Rob.)  101,  39  Am.  Dec.  246.  And  at  law 
the  grantee  could  not  be  subsequently  divest- 
ed of  the  legal  title  except  by  matter  of  rec- 
ord or  by  deed  or  will.  In  equity,  indeed, 
the  situation  might  be  different  I  agree  with 
the  majority  opinion,  however,  in  the  view 
that  in  the  instant  case  the  facts  as  disclos- 
ed by  the  record  are  not  such  as  to  make  the 
doctrine  of  estoppel  applicable  so  as  to  pro- 
duce a  different  situation.  But  in  the  case 
before  us  the  name  in  the  deed  was  not  the 
name  of  the  appellee.  Hence  at  law  the  le- 
gal title  did  not  thus  pass  to  her,  even  if 
the  deed  had  been  delivered.  In  equity.  It 
is  true,  she  would  be  held  to  be  entitled  to 
claim  such  title,  as  she  was  the  person  in- 
tended to  be  the  grantee,  if  the  fact  was  that 
the  deed  was  delivered  in  the  legal  sense  of 
that  term.  But  the  appellee  in  such  case 
would  have  to  seek  the  aid  of  a  court  of  eq- 
uity in  order  to  obtain  the  benefit  of  such 
title.  Should  that  court  grant  her  such  re- 
lief in  view  of  her  laches,  under  the  circum- 
stances of  this  case?  I  think  not,  for  the 
reasons  presently  to  be  more  particularly 
pointed  out. 

But  suppose  the  case  were  regarded  as  if 
the  name  of  the  appellee  had  been  correctly 
written  in  the  deed  so.  that  by  the  operation 
of  the  deed  the  appellee  would  have  become 
vested  with  the  legal  title  to  the  real  estate 
upon  its  delivery;  still  the  question  of  fact 
would  remain:  Was  it  ever  delivered  in  that 
form?  If  not  and  if  it  remained  undeliv- 
ered when  the  alteration  above  named  was 
made,  it  was  still  an  executory  contract,  and 
the  alteration  aforesaid,  if  made  with  the 
consent  of  the  appellee  as  well  as  of  the 
grantor  in  the  deed,  was  valid,  and  the  deed 
took  effect  as  a  new  execution  of  it  as  of  the 
time  of  such  alteration  and  delivery  of  the 
deed  to  the  grantee  then  named  therein^,  the 
son  aforesaid.  Cleaton  v.  Chambliss,  27  Va. 
(6  Rand)  92;  Speake  v.  United  States,  9 
Cranch,  27,  37,  3  L.  Ed.  645 ;  2  Rob.  (New) 
Pr.  p.  26.  In  such  case  the  gift  of  the  mother 
to  the  son  of  the  real  estate  aforesaid  would 
have  become  a  gift  completely  executed,  and 
hence  as  binding  upon  the  mother,  the  appel- 
lee, as  if  it  had  been  a  purchase  from  her 
by  the  son  for  valuable  consideration.  Now, 
since  the  son  was  acting  for  the  mother,  the 
appellee,  as  well  as  for  himself  throughout 
this  transaction,  it  is  manifest  that  his  tes- 
timony would  be  of  the  utmost  importance 
upon  the  question  of  fact  involved,  namely, 
upon  the  question  of  whether  the  deed  was 
ever  delivered  in  its  first  form.  By  tho 
laches  and  acquiescence  aforesaid  of  the  ap- 
pellee the  appellant  has  lost  the  evidence  of 
said  son  by  reason  of  his  death.  Further, 
the  testimony  of  Mr.  Pollard,  a  witness  for 
the  appellant  who  was  the  attorney  and 
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agent  for  the  grantor  In  said  deed  in  charge 
of  the  matter  of  the  first  passing  of  the 
deed  to  the  hands  of  the  son,  and  who  act- 
ed for  the  grantor  in  the  subsequent  trans- 
action aforesaid  when  the  name  of  the  gran- 
tee was  changed  as  aforesaid-,  was  rendered 
to  a  considerable  degree  vague  and  indefinite 
by  the  lapse  of  time  between  the  original  oc- 
currences and  the  giving  of  bis  deposition, 
as  is  clearly  shown  by  his  testimony. 

As  said  by  this  court,  speaking  through 
Judge  Staples,  in  Harrison  v.  Gibson,  64  Va. 
(28  Grat.)  212,  and  quoted  with  approval  by 
this  court,  speaking  through  Judge  Lewis, 
P.,  m  Hatcher  v.  Hall,  77  Va.  at  page  576: 

"If  from  the  delay  which  has  taken  place  it  is 
manifest  ♦  ♦  •  that  the  original  transac- 
tions l^ave  become  so  obscured  by  time  and  the 
loss  of  evidence  and  the  death  of  parties,  as  to 
render  it  difficnlt  to  do  justice,  the  court  will 
not  relieve  the  plaintiff.  If,  under  the  circum- 
stances of  the  case,  it  is  too  late  to  ascertain  the 
merits  of  the  controversy,  the  court  will  not 
interfere,  whatever  may  have  been  the  original 
justice  of  the  claim." 

See,  also,  1  Barton's  Ghy.  Pr.  90,  and  cases 
dted. 

Further,  no  particular  lapse  of  time  is  nec- 
essary to  raise  in  equity  the  bar  of  laches. 
It  rests  upon  the  principle  that  nothing  can 
call  courts  of  equity  Into  activity  '*but  oon- 
«cience,  good  faith,  and  reasonable  diligence; 
and»  where  these  are  wanting,  the  court  is 
passive  and  does  nothing."  Id.  p.  91.  It  may 
bd  thatv  tf  the  appellee  had  instituted  this 
suit  promptly  following  the  death  of  her 
son,  which  occurred  some  time  in  1904,  and 
she  had  frankly  explained  the  situation  of 
the  title  at  the  time  of  her  letter,  had  admit- 
ted the  writing  of  it,  and  had  satisfactorily 
accounted  for  her  delay  in  not  bringing  the 
suit  sooner,  the  doctrine  of  laches  might  not 
have  applied.  But  the  situation  before  us 
is  different  We  find  that,  when  she  does, 
after  long  years  of  delay,  bring  her  suit,  she 
for  one  thing  testifies  therein  positively  de- 


nying that  she  ever  wrote  the  letter.  The 
truth  of  such  testimony  is  seriously  impeadi- 
ed  by  one  other  letter  which  she  had  writ- 
ten, if  not  in  other  letters  in  the  record. 

She  testifies  in  her  deposition,  given  on 
August  10,  1916,  on  this  subject  as  follows: 

"Q.  4.  State  if  you  ever  wrote  Mr.  R.  N. 
Pollard  a  letter  instructing  him  to  erase  your 
name  in  the  deed  and  insert  the  name  of  Leslie 
L.  Clintsman. 

"A.  I  never  did. 

"Q.  5.  State  if  you  ever  sent  a  message  to  Ifr. 
IL  N.  Pollard  to  erase  your  name  and  insert  the 
name  of  Leslie  L.  Clintsman  instead. 

"A.  I  never  did." 

In  a  letter  to  the  appellant,  however,  dat- 
ed November  22,  1915,  appellee  wrote  on 
this  subject  as  follows: 

"Tes;  I  told  or  wrote  Leslie  that  I  didn't 
care,  but  I  never  asked  him  if  it  had  been  done; 
there  is  no  blame  attached  to  Leslie  or  any 
one.    •    •    •" 

For  another  thing,  she  is  disingenuous  as 
to  her  real  feeling  of  aggrievance  against  the 
appellant  She  alleges  one  cause  of  action 
when  in  truth  her  actual  cause  of  action 
was  a  wholly  different  one.  In  short,  she 
does  not  come  into  a  court  of  equity  dothed 
with  that  conscience  and  good  faith  which 
can  alone  appeal  to  it,  and,  moreover,  her 
long  delay  since  the  death  of  the  son  has 
weakened  the  character  of  testimony  on 
which  alone  appellant  was  left  to  rely  in  the 
premises  after  the  death  of  her  husband,  the 
son  of  appellant  aforesaid. 

I  think,  therefore,  upon  the  whole  case, 
that  the  appellee  has  so  long  acquiesced  in 
the  status  which  her  bill  seeks  to  disturb, 
that,  under  the  circumstances  of  this  case* 
she  is  barred  in  equity  by  her  laches;  that 
it  is  now  too  late  for  her  to  obtain  in  that 
forum  the  relief  which  she  seeks ;  and  hence 
that  the  decree  under  review  is  erroneous, 
in  that  it  granted  sucdi  relief,  and  should  be 
reversed. 
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(124  Va.  692) 
KBPPI4BR  ct  aL  V.  CITY  OF  RICHMOND. 

(Supreme  Coart  of  Appeals  of  Virginia.    March 

13,  1&19.) 

1.  Dedication  e=»2— Of  Aixet— (3itt  Obab- 
TEB  Provision. 

City  charter  provisioxiB  that,  whenever  any 
alley  shall  have  been  opened  to  and  used  by  pub- 
lic for  five  years,  it  shall  become  an  alley  for  all 
purposes,  city  having  authority  and  jurisdiction 
over  it  as  over  others,  are  valid  as  statutory 
law,  and,  where  the  provisions  apply,  they  are 
condusive  evidence  of  dedication. 

2.  Dedication    ^=>44— Of    Alley— Chabtob 
Pbovisions— Evidence. 

Under  Richmond  City  -Charter,  |  24,  provid- 
ing that,  whenever  any  alley  shall  have  been 
opened  to  and  used  by  public  for  five  years,  it 
shall  become  an  alley  for  all  purposes,  city  hav- 
ing authority  and  jurisdiction  over  it,  same  evi- 
dence of  dedication  is  necessary  to  put  provision 
in  operation  as  law  requires  to  raise  implication 
of  common-law  dedication  from  mere  user  of 
way. 

S.  Municipal  Cobpobations  ^=3048— Stbebts 
—Use  op  Alley— Pbescbiption. 

Public  user  of  alley  by  city,  to  give  rise  to 
public  easement  in  land  by  prescription,  must  be 
under  a  daim  of  right,  unequivocally  adverse  to 
owners. 

4.  Evidence  ^5s>353(3>— Deed— Admissibilitt 
AS  Against  Plaintiffs  Not  in  Pbivity. 

In  suit  by  landowners  to  restrain  city  from 
claiming  strip  of  land  as  alley,  deed  held  not 
admissible  in  evidence  on  any  ground  that  its 
recitals  were  binding  on  plaintiffs,  under  rule 
applicable  to  recitals  or  declarations  in  deeds 
to  which  parties  to  cause  are  parties  or  privies ; 
thei^  being  no  privity  of  estate  between  plain- 
tifiEs  and  owners  of  land  conveyed. 

5*  Evidence  ^=>372(1)— Ancient  Deed— Con- 
tbovebsy  Reoabdino  Alley. 
In  suit  to  restrain  dty  from  daiming  strip 
of  land  as  iQley,  deed  over  80  years  old,  declar- 
ing that  rear  line  of  lot  it  conveyed  was  on  an 
aUey,  held  admissible  in  evidence  against  plain- 
tiffs, though  they  were  not  in  privity  with  prop- 
erty conveyed,  under  exception  which  andent 
deeds  afford  to  rule  Qs  to  inadmissibility  of  hear- 
say evidence;,  such  dedarations  being  admis- 
sible, though  going  beyond  description  of  monu- 
ments marking  mere  boundary  lines  of  land 
conveyed. 

e.  E^viDENCB  ^=s>383(7)  —  Ancient  Deeds  — 
Weight. 

E>vidence  afforded  by  redtals  or  dedarations 
of  andent  deed,  over  30  years  old,  is  not  en- 
titled to  much  weight,  and  may  be  repudiated  by 
slight  evidence  of  more  definite  character. 

7.  EviDENCB  ^s»372(3)— Ancient  Deeds— 18O- 
Yeab  Pebiod. 

Deeds  l^ss  than  30  years  old  are  inadmis- 
sible in  evidence  as  andent 

8.  EviDkNCB  Cs»372(l)— Ancient  Deeds. 

In  'Suit  against  dty  to  restrain  its  daiming 
strip  of  land  as  public  alley,  deeds  in  chain  of 


title  of  adjacent  owner  held  admissible  In  evi- 
dence, as  containing  dedaration  with  respect  to 
alley  being  a  wide  alley,  as  andent  deeds  over 
30  years  old. 

9.  Dedication  ^=3>15  —  EzPBSds  and  Im- 
plied. 

There  are  two  dasses  of  dedications  of  a 
street  or  alley  to  a  dty,  express  and  implied; 
the  intent  to  dedicate  being  essential  to  both, 
though  an  implied  dedication  is  founded  on  doc- 
trine of  estoppel  in  pais,  so  that  intent  to  dedi- 
cate need  not  actually  exist  in  mind  of  owner. 

10.  Dedication  ^=»37— Stbebt  ob  Aioay— 
Public  Usee. 

Where  public  user  is  relied  on  to  establish 
dedication  to  public  of  street  or  alley,  user  must 
be  such  as  to  indicate  that  public  claim  to  way 
is  as  of  right,  and  that  owner  is  fully  aware  of 
extent  and  character  of  use,  and  does  not  object, 
though  actual  knowledge  by  owner  need  not  be 
proved. 

11.  Dedication  $=s>35(1)— Alley— Notice  of 
Claim  to  EIasement— Map  Adopted  by 
City. 

Adoption  by  coundl  of  dty  of  map  or  plan 
of  city  on  file  in  city  engineer's  oflBce  held  not 
sufilcient  to  give  notice  to  owners  of  land  shown 
as  alle^y  of  city's  daim  of  public  easement,  in 
order  to  raise  against  owners  presumption  of 
dedication. 

12.  Dedication  ^=944— Public  Use  of  Alley 
—Sufficiency  of  Evidence. 

In  suit  to  restrain  city  of  Richmond  from 
claiming  strip  of  land  as  public  alley,  on  ground 
it  had  been  dedicated  to  public  use,  unobjected 
to,  evidence  held  to  show  that  use  by  public  was 
not  unequivocally  a  use  as  of  right. 

Appeal  from  Chancery  Court  of  Richmond. 

Suit  by  Charles  B.  Keppler  and  others 
against  the  City  of  Richmond.  From  a  de- 
cree dismissing  the  bill,  plaintiffs  appeal. 
Reversed,  and  decree  entered  for  plaintiffs. 

This  suit  turns  upon  the  question  whether 
the  appellants,  or  those  under  whom  they 
derive  title,  have  dedicated  a  narrow  strip  of 
land,  approximately  8x50  feet  in  size,  at  the 
rear  of  their  lot  In  the  city  of  Richmond,  for 
the  use  of  the  public  as  a  public  alleyway. 

The  decree  complained  of  held  that  the 
plaintiffs  (the  appellants  here)  "have  not 
sustained  their  hill  by  showing  that  no  dedi- 
cation has  ever  been  made  of  the  8-foot  strip 
of  land,"  refused  to  grant  the  Injunction 
prayed  for  in  the  bill,  which  was  to  enjoin 
and  restrain  the  dty  of  Richmond  ''from 
claiming  that  said  strip  of  land  has  been 
dedicated  and-  from  interfering  with  the 
rights  of  the  appellants  therein,  and  dis- 
missed the  bill. 

The  controversy  is  solely  betwe^  the  ftp- 
pellants  and  the  dty  of  Richmond.  No  pri- 
vate property  owner  daiming  any  right  of 
easement  over  such  strip  of  land  is  before 
the  court  in  this  cause. 
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The  lot  of  appellants  is  located  on  the 
southwest  comer  of  Seventh  and  Broad 
streets.  They  trace  title  to  it  back  to  Mrs. 
Catherine  Keppler,  to  whom  it  was  conveyed 
by  Wnu  H.  McFarland  and  wife  by  deed  of 
date  May  22,  1851.  This  is  the  most  recent 
writing  in  the  chain  of  title  of  appellants, 
which  contains  the  boundaries  of  such  lot. 
The  description  of  the  lot  contained  in  such 
deed,  so  far  as  material,  is  as  follows : 

**  ♦  •  ♦  Fronting  50  feet  on  the  south  side 
of  Broad  street  and  running  back  between  par- 
allel lines  137  feet,  more  or  less,  to  an  alley, 
and  is  bounded  on  the  east  by  the  line  of  Seventh 
street;  *  *  *  the  said  lot  having  a  brick 
tenement  thereon,  it  being  the  same  lot  of  land 
conveyed  to  the  said  Wm.  H.  McFarland  by 
James  E.  Heath  (surviving  trustee)  by  deed 
bearing  date  on  the  12th  day  of  May,  1851.' 


tt 


Prior  to  1851,  by  certain  deeds  in  the  chains 
of  title  of  other  owners  of  lots  fronting  on 
the  south  side  of  Broad  street  to  the  west  of 
the  Keppler  lot  aforesaid,  and  of  lots  fronting 
on  the  north  side  of  Grace  street,  extending 
from  Seventh  and  Grace  streets  in  a  west- 
wardly  direction,  the  alleyway  mentioned  in 
said  deed  to  Mrs.  Keppler  was  referred  to  as 
a  "10-foot  alley,"  and  such  alley  is  located  by 
the  metes  and  bounds  contained  in  such 
deeds,  and  by  the  next  preceding  deed  in  the 
Keppler  chain  of  title,  as  extending  from 
Seventh  street  between  the  rear  ends  of  such 
lots  for  a  distance  of  approximately  75  feet, 
where  the  alleyway  ended,  being  obstructed 
at  that  point  by  the  width  of  a  lot  fronting 
on  Broad  street  and  the  opposite  lot  fronting 
on  Grace  street ;  the  deeds  in  the  chains  of 
title  of  the  latter  lots  making  no  provision 
for  any  alleyway  at  their  rear.  Passing  to 
the  west  of  this  short  discontinuance  of  the 
alley,  the  deeds  in  the  chains  of  title  of  the 
remaining  lots  fronting  on  the  south  side  of 
Broad  and  the  north  side  of  Grace  streets,  on 


to  Sixth  street,  so  far  as  they  appear  in  evi- 
dence, provided,  in  effect,  for  a  "10-foot  alley" 
between  the  rear  ends  of  such  lots.  The  alley 
extending  from  Seventh  street,  however,  is 
the  alley  involved  in  this  case,  and  tliat  is  the 
alley  hereinafter  referred  to. 
.  It  would  seem  that  the  building  line  on  the 
south  side  of  Broad  street,  or  that  on  the 
north  side  of  Grace  street  has  been  encroach- 
ed upon,  or  such  building  lines  have  both  been 
encroached  upon,  since  the  depths  of  the  lots 
referred  to  were  originally  fixed  by  the  plans 
or  plats  thereof,  which  were  followed  by  the 
respective  deeds  of  conveyance  of  such  lots; 
and  it  appears  in  evidence  that  on  locating 
such  lots  by  their  metes  and  bounds  as  de- 
scribed in  the  conveyances  of  them  prior  to 
1851,  they  leave  said  alleyway  of  an  actual 
width  of  approximately  12  feet,  instead  of  10 
feet,  as  referred  to  in  certain  conveyances 
thereof  as  aforesaid. 

At  the  time  of  the  institution  of  this  suit 
the  Young  Men's  Christian  Association  had 
acquired  and  was  the  owner  of  all  of  the  lots 
fronting  on  Grace  street  whose  rear  ends 
abutted  on  the  alley  next  above  mentioned, 
and  the  Y.  M.  O.  A.  had  also  acquired  and 
was  then  the  owner  of  the  lot  fronting  on 
Grace  street,  which,  along  with  the  Broad 
street  lot  adjoining  its  rear  end,  blocked  the 
alley  as  aforesaid;  and  it  appears  in  evi- 
dence that  the  Y.  M.  O.  A.  has  in  recent  years 
erected  an  Inclosure  at  the  rear  of  its  prop- 
erty, shown  by  the  dotted  lines  on  the  plat  be- 
low, which  encroaches  something  over  2  feet 
on  the  south  side  of  said  12-foot  alleyway, 
thus  leaving  only  approximately  10  feet  in 
width  of  said  12-foot  alleyway,  by  75  feet  of 
it  in  depth  from  Seventh  street,  remaining 
open  at  the  time  this  suit  was  brought 

The  locus  in  quo  above  described  will  more 
distinctly  appear  from  the  following  plat  in 
evidence  tn  the  cause : 
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The  brick  tenement  aforesaid  and  two 
buildings  erected  subsequently  to  1851  occu- 
pied tbe  whole  of  the  front  of  the  Keppler  lot, 
but  did  not  extend  back  very  far  on  such  lot. 
The  then  owner  of  the  Keppler  lot,  In  1858 
or  1859,  erected  thereon,  just  in  the  rear  of 
the  Broad  street  buildings,  two  brick  stores, 
and  about  a  year  later  another  brick  store, 
all  three  fronting  on  Seventh  street,  whereby 
the  entire  lot  was  covered  with  buildings,  ex- 
cept a  strip  of  ground  approximately  11  feet 
wide  by  50  feet  long  at  the  rear  of  the  lot; 
there  being  approximately  11  feet  of  such 
vacant  portion  of  such  lot  abutting  on  Sev- 
enth street  and  50  feet  thereof  abutting  on 
said  alley. 

The  last-mentioned  brick  store  building, 
erected  about  the  year  1860,  as  aforesaid, 
was  known  and  designated  as  210  North 
Seventh  street,  and  stood  until  1911,  when 
it  was  torn  down  at  the  same  time  that  the 
other  old  buildings  on  the  Keppler  lot  were 
torn  down.  This  building  was  two  stories 
high.  The  room  on  the  ground  floor  had  its 
front  entrance  on  Seventh  street  and  a  side 
door  entrance  from  said  llx50-foot  strip  of 
ground;  the  side  door  entrance  being  located 
about  30  feet  from  Seventh  street.  This 
room  was  rented  out  by  the  owners  from 
time  to  time  as  a  saloon  or  barroom,  and  was 
occupied  and  used  as  such  by  tenants  prac- 
tically from  1860  to  1907,  when  liquor  license 
was  refused  in  that  locality,  the  side  door 
being  much  used  by  customers  and  frequent- 
ers of  the  bar,  and  it  was  also  used  for  the 
bringing  in  of  beer  and  other  things,  and 
that  side  entrance  of  the  premises  added  con- 
siderably to  its  rental  value. 

The  second  story  of  the  building  last  men- 
tioned contained  an  assembly  room  or  club- 
room,  to  which  the  same  side  door  barroom 
entrance  aforesaid  also  gave  access. 

There  was  a  board  walk,  which  extended 
from  Seventh  street  to  said  side  door  en- 
trance, which  lay  near  the  side  of  the  build- 
ing, and  was  used  for  a  great  number  of 
years  prior  and  up  to  about  1907  in  connec- 
tion with  the  use  aforesaid  of  said  side  en- 
trance. This  walk  was  kept  in  repair  by 
tenants  of  the  property. 

There  was  a  large  coal  vault  with  brick 
walls  under  the  front  part  of  the  building,  a 
portion  of  which  extended  out  between  5  and 
6  feet  from  the  south  side  thereof  into  said 
11-foot  strip  of  ground,  into  which  there  was 
a  manhole  opening  in  such  strip  of  ground. 
This  coal  vault  and  the  manhole  opening  for 
storing  coal  was  used  for  a  great  many  years 
by  tenants  of  the  premises  prior  and  up  to 
1911,  as  appurtenant  to  said  premises. 

There  was  a  basement  under  the  rear  part 
of  the  building,  to  light  which  there  were 
several  areas,  which  extended  3  feet  from 
the  south  line  of  the  building  out  into  said 
11-foot  strip  of  ground,  and  occupied  that 
much  of  same  until  1911,  when  the  building 
was  torn  down  as  aforesaid. 


There  was  an  ordinance  of  the  dty  under 
which  the  privilege  might  have  be^i  obtained 
of  maintaining  said  coal  chute  or  manhole 
opening  and  said  areas,  even  if  they  had  been 
in  a  public  alley;  but  the  preponderance  of 
the  evidence  is  that  no  such  permits  were 
ever  asked  for  or  obtained  by  the  owners  or 
tenants  of  the  Keppler  premises  aforesaid. 

There  is  a  city  sewer  under  Seventh  street, 
which  was  constructed  in  1857  from  the  di- 
rection of  Grace  street  to  an  ending  at  a 
point  opposite  the  mouth  of  said  alley  on 
Seventh  street  A  sewer  was  also  construct- 
ed in  that  year  along  the  whole  length  of  said 
alley,  passing  the  rear  of  the  Keppler  lot, 
approximately  in  the  center  of  said  12-foot 
alley  width,  and  connecting  with  the  Seventh 
street  city  sewer  at  its  ending  point  afore- 
said. The  preponderance  of  the  evidence  is 
to  the  effect  that  this  alley  sewer  was  not  a 
public,  but  a  private,  sewer,  and  was  appur- 
tenant to  the  lots  the  rear  ends  of  which 
abutted  thereon. 

The  alley  at  the  rear  of  the  Keppler  lot 
was  first  paved  some  time,  more  probably, 
about  1860,  as  shown  by  a  preponderance  of 
the  evidence.  It  was  then  paved  with  cobble 
stones,  and  at  the  same  time,  as  shown  by 
such  evidence,  the  whole  of  said  llx50-foot 
strip  of  land,  not  occupied  by  the  coal  vault 
manhole  and  the  basement  areas  aforesaid, 
was  paved  with  the  same  material.  The  pre« 
ponderance  of  the  evidence  shows,  however, 
that  none  of  such  paving  was  done  by  the 
city;  and  we  must  infer  from  the  evidence 
that  this  paving  was  done  in  the  12-foot  al- 
ley by  the  abutting  lot  owners  and  on  the 
llx50-f oot  strip  by  the  then  owner  of  the  Kep- 
pler lot.  Nor  were  any  repairs  made  to  such 
paving  by  the  city  at  any  time  subsequently. 
On  the  other  hand,  there  is  direct  evidence 
that  the  then  owner  of  the  Keppler  lot,  in 
1896,  1897,  and  in  1901,  repaired  certain  po]> 
tlons  of  the  paving  on  the  11-foot  strip,  where 
it  had  become  worn  from  the  turning  of  vehi- 
cles delivering  coal  to  said  coal  vault. 

It  was  the  purpose  of  appellants  in  1911, 
when  their  buildings  aforesaid  were  taken 
down,  to  erect  new  buildings,  so  as  to  cover 
the  whole  of  said  llx50-foot  strip  of  land; 
but  it  then  developed  that  the  city  of  Rich- 
mond, through  its  street  department,  claimed 
that  there  had  been  a  dedication  of  the 
whole  of  such  strip  by  its  owners  to  the  pub- 
lic for  the  purpose  of  widening  said  alley  for 
public  travel. 

This  was  the  first  actual  knowledge  or  no- 
tice which  appellants,  or  those  under  whom 
they  derive  title  to  said  lot,  had  of  any  such 
claim  on  the  part  of  the  dty  or  of  the  pub- 
lic; and  there  is  no  evidence  that  the  city, 
prior  to  this  time,  ever  made  any  actual  spe- 
cific claim  that  such  strip  of  ground  was,  or 
actually  exercised  any  acts  upon  it  as  if  it 
were,  a  public  way,  except  the  sole  circum- 
stance that  a  map  of  the  dty  of  Richmond, 
known  as  the  "Pleasants  map,*'  adopted  by 
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the  (Council  of  the  city  In  1872,  and  which 
was  on  file  In  the  dty  engineer's  office,  showed 
the  alley  in  qnestlon  extending  Its  whole 
length  as  of  a  width  of  aiH?roxlmately  17 
feet,  when  such  map  Is  scaled;  hut  there  Is 
no  evidence  that  the  appellants,  or  any  of 
those  under  whom  they  derive  title,  ever  had 
any  knowledge  or  notice  of  the  existence  of 
such  map  prior  to  said  claim  of  the  city  in 
1911. 

However,  upon  conference  and  correspond- 
ence between  the  parties,  the  city  yielded  any 
claim  to  3  feet  in  width  of  said  strip  lying 
along  what  had  been  the  south  line  of  said 
310  North  Seventh  street  building,  which  3- 
foot  width  of  ground  had  been  occupied  by 
said  basement  areas  and  board  walk,  leaving 
a  strip  of  approximately  8  feet  In  width  by 
50  feet  in  length  at  the  rear  of  said  Keppler 
lot,  abutting  50  feet  on  said  alley,  which  is 
the  groimd  in  controversy  in  this  suit  be- 
tween the  appellants  and  the  city. 

Other  evidence  and  absence  of  evidence 
bearing  on  the  points  in  controversy  in  the 
cause  are  referred  to  below  in  the  opinion  of 
the  court 

Daniel  Grinnan  and  Ck>ke  &  Pickrell,  all  of 
Richmond,  for  appellants-. 

H.  R.  Pollard  and  Jas.  Lewis  Anderson, 
both  of  Richmond,  for  appellee. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court : 

The  argument  in  this  case  has  covered  many 
subjects,  and  the  law  bearing  upon  the  essen- 
tial requisites  in  such  a  case  as  this,  both  of 
a  dedication  on  the  part  of  the  landowner 
and  an  acceptance  on  the  part  of  the  public, 
whether  actual,  or  Implied  in  fact  or  in  law, 
or  dispensed  with  by  law,  has  been  ably  disr 
cussed  by  learned  counsel  on  both  sides  of 
the  cause,  and  numerous  authorities  have 
been  dted.  But  after  all  we  find  but  little 
difference  between  counsel  as  to  the  legal 
principles  involved.  They  differ  for  the  most 
part  as  to  the  facts,  and  as  to  the  application 
thereto  of  well-settled  legal  principles. 

We  may  say,  also,  at  the  outset,  that,  since 
in  our  view  of  the  case  a  preponderance  of 
the  evidence  does  not  establish  that  there 
was  ever  a  dedication  of  the  land  in  question 
for  a  public  use»  we  shall  not  enter  In  this 
opinion  upon  the  question  of  whether  there 
was  a  valid  acceptance  of  the  land  for  public 
use  on  the  part  of  the  dty  or  of  the  public 
We  may  assume,  so  far  as  the  questions  we 
have  to  dedde  in  this  cause  are  concerned, 
that  its  diarter  provisions,  and  Its  ordinanc- 
es, and  the  dty  map  pf  1872,  relied  on  by 
the  dty,  are  suffident  to  have  constituted  a 
valid  acceptance,  if  there  had  been  a  dedica- 
tion of  the  land  in  question  for  use  as  a  pub- 
.  lie  alleyway. 

Confining  our  consideration,  therefore,  to 
t)ie  question  of  dedication,  with  the  excep- 


tion of  what  is  hereinafter  said  concerning 
the  right  by  prescription  which  is  also  rdied 
on  by  the  dty,  and  concerning  certain  ques- 
tions of  evidence,  we  shall  consider  the  posi- 
tions taken  by  the  parties,  and  pass  upon  the 
questions  raised  by  the  assignments  of  er- 
ror in  thdr  order  as  stated  below. 

[1,  2]  1.  Does  the  charter  provisi<m  of  the 
dty  of  Ridimond,  presently  to  be  quoted,  have 
the  effect  of  concluding,  in  fftvor  of  the  dty, 
the  question  of  dedication? 

Section  24  of  the  charter  of  the  dty  of 
Richmond  (Acts  1869-70,  pp.  120,  128),  so  far 
as  material  to  the  question  under  considera- 
tion, provides  as  follows: 

*'24.  Whenever  any  *  *  ♦  aUey  •  •  • 
shall  have  been  opened  to  and  used  by  the  pub- 
lic for  a  period  of  five  years,  the  same  shall 
thereby  become  a  ♦  •  •  alley  •  *  •  for  all 
purposes,  and  the  dty  shall  have  the  same  au- 
thority and  jurisdiction  over,  and  right  and  in- 
terest therein,  as  they  have  by  law  over  the 
•   •   •  alleys    ♦    •    •    laid  out  by  it.    •   •  •  '* 

The  following  authorities  are  dted  to 
sustain  the  position  of  the  dty  that  sudi 
charter  provision  is  conclusive  that  there 
was  a  dedication  in  the  case  before  us,  name- 
ly: 3  McQuillln,  Mun.  Ck>rp.  §  1303 ;  Bolger 
V.  Foss,  65  Cal.  250,  251,  3  Pac.  871 ;  So.  Pac. 
Oo.  V.  aty  of  Pomona,  144  Cal.  339,  77 
Pac.  929;  Ellsworth  v.  City  of  Grand  Rapids, 
27  Mich.  250;  Campau  v.  City  of  Detroit,  104 
Mich.  560,  562,  62  N.  W.  718 ;  Spelr  v.  Town 
of  New  Utredvt,  121  N.  Y.  421,  24  N.  B.  692. 

It  is  undoubtedly  true  that  dty  charter 
provisions  such  as  that  above  quoted  are 
valid  as  statutory  law,  and  where  the  provi- 
sions apply  they  are  conduslve  evidence  ot 
dedication. 

In  all  of  the  cases  dted  and  above  named, 
however,  the  public  user  was  unequivocally 
a  public  and  an  adverse  public  user  for  the 
statutory  period  before  the  private  use  in 
suit  was  sought.  These  authorities  go  no 
farther  than  the  holding  that  such  a  public 
user,  by  virtue  of  statute  giving  mere  pulfUe 
user- such  effect,  dispenses  with  all  need  of 
evidence  of  an  actual  dedication,  and  that 
t^e  defense  that  there  was  no  dedication 
in  fact  is  not  availaUe  to  the  landowner  in 
sudi  a  case. 

Moreover,  all  of  the  said  authorities  in- 
volve charters  or  statutes  which  contain 
merely  the  provision  that  a  user  by  the  public 
for  the  period  prescribed  therein  shall,  in 
substance,  confer  a  right  of  way  upon  the 
public. 

In  the  charter  provision  we  have  under 
consideration  something  more  is  added, 
namely,  that  the  alley  must  be  "opoied  to^" 
as  well  as  "used  by,  the  public,**  for  the 
period  named  therein,  before  the  provision 
becomes  operative.  This  added  provision 
must  be  given  some  meaning,  and  it  differ- 
entiates the  case  before  us  from  those  covered 
by  the  authorities  dted  on  the  point  Such 
provision  is  similar  to  that  of  the  charter  of 


Va.) 


KEPPIiEB  V.  OITT  OP  BICHMOND 


751 


the  city  of  Brooklyn,  which  is  coBstnied  tn 
Strong  y.  Brooklyn,  68  N.  T.  1.  That  provi- 
sion Is  as  follows: 

''That  all  streets  and  avenues  in  said  dty 
which  have  been  or  may  be  thrown  ont  to  public 
use,  and  have  been  or  may  be  used  as  such  for 
five  years  continuously,  should  be  deemed  public 
streets  and  avenues,  and  that  the  city  officers 
should  have  jurisdiction  and  power  in  respect 
thereto,  the  same  as  if  such  streets  and  avenues 
have  been  or  shall  be  opened  by  proceedings  had 
for  that  purpose." 

That  decision  holds,  in  substance,  that 
such  a  charter  provision  requires  the  same 
evidence  of  dedication,  to  put  it  in  operation, 
as  the  law  requires  to  raise  an  implication 
of  a  common-law  dedication  from  mere  user 
of  a  way. 

We  are  of  opinion  that  the  charter 
provision  of  the  city  of  Richmond  under  con- 
sideration should  receive  the  same  construc- 
tion. 

The  question  under  consideration  must 
therefore  be  answered  in  the  negative. 

[3]  2.  Has  the  city  by  public  user  acquired 
the  right  of  a  public  easement  in  the  land  in 
controversy  hy  prescription? 

Under  all  of  the  authorities  the  user  must 
be  under  a  claim  of  right,  and  must  also  be 
unequivocally  adversei,  in  order  that  the 
public  may  acquire  the  right  in  question  by 
prescription.  22  Am.  &  Eng.  Ency.  L.  1190, 
1192;  Jones  on  Easements,  §  267;  3  McQuU- 
lln,  Mun.  Corp.  §  1299;  1  Elliott  on^  Roads 
and  Streets,  §  194;  Skeen  v.  Lynch,  1  Rob. 
<40  Va.)  186,  194  *,  Harris*  Case,  20  Grat.  (61 
Va.)  833 ;  City  of  Richmond  v.  A.  Y.  Stokes, 
81  Grat.  (72  Va.)  713 ;  City  of  Richmond  v. 
Oallego  MllW,  102  Va.  165,  45  S.  B.  877. 

As  we  shall  see  below,  such  adverse  user 
did  not  exist  in  the  case  before  us,  and  hence 
this  question  must  be  answered  in  the  nega- 
tive. 

3.  Are  the  following  named  deeds  in  the 
chains  of  title  of  lots  abutting  in  the  rear  on 
said  alley,  other  than  the  Keppler  lot  (with 
the  owners  of  which-  appellants  are  not  in 
privity),  and  the  provisions  in  such  deeds 
quoted  below,  admissible  in  evidence  against 
appellants?  And,  if  so,  what  is  the  effect  of 
such  evident!^? 

[4-91  (a)  The  first  mention  which  we  find 
in  the  record  of  an  alley,  the  northern  side 
line  of  which  is  so  located  that,  if  extended 
to  Seventh  street,  it  wouild  include  the  land 
in  controversy,  is  found  in  a  deed  of  date 
NovembNBr  80,  1849,  to  Abraham  Hirsh  from 
Wm.  HI  McFarland  and  John  E.  Blair,  trus- 
tees under  a  deed  of  trust  from  one  John  B. 
Richardson,  securing  the  payment  of  certain 
indebtedness  of  the  latter,  which  deed  convey- 
ed the  lot' marked  627  on  the  plat  accompany- 
ing the  above  statemoit.  At  this  time  McFar- 
land owned  individually  a  lot  fronting  on 
Grace  street  which  abutted  in  the  rear  on  the 
alley  shown  on  said  plat,  across  from  .and 
opposite  the  rear  of  su^  lot  627 ;  that  is  to 


say,  before  the  Hirsh  deed  sudi  alleyway 
ran  past  the  rear  of  lot  627,  and  extended  out 
to  Seventh  street,  as  shown  on  the  above  plat. 
The  evidence  which  is  set  forth  in  the  above 
statement  shows  that  this  alley,  at  the  time 
of  the  Hirsh  deed,  was  certainly  an  alley  in 
common,  if  not  a  public  alley. 

It  is  unnecessary  for  us  to  decide  in  this 
cause  whether  such  alley  was  the  former  or 
the  latter  character  of  alley.  We  shall  here- 
inafter refer  to  it  'as  the  old  alley,  or  alley 
in  conunon.  So  considering  it,  the  right  of 
use  of  it  was  at  the  least  an  easement  which 
was  appurt^iant  to  lot  627,  as  well  as  to  the 
other  lots  on  both  sides  of  such  alley  and 
abutting  thereon,  including  the  Keppler 
lot. 

This  alley  was,  as  aforesaid,  referred  to  in 
a  number  of  the  conveyances  establishing  it 
as  being  a  '*10-foot  alley" ;  but,  as  explained 
in  the  above  statement,  it  was  in  fact  ap- 
proximately 12  feet  wide  as  located  on  the 
ground  in  accordance  with  such  conveyances. 
The  deed  of  Hirsh  aforesaid,  however,  con- 
tained the  following  language  in  its  descrip- 
tion of  the  metes  and  bounds  of  lot  627, 
viz.: 

''Bounded  on  the  south  by  an  alley,  which 
separates  the  premises  hereby  conveyed  from 
the  lot  of  said  McFarland,  but  the  southern  line 
of  the  premises  hereby  conveyed  shall  be  extend- 
ed ten  (10)  feet  further  south  to  the  center  of 
said  alley,  provided  the  said  ifUey  east  of  the 
premises  hereby  cowoeyed  shall  he  elosedy  or  the 
use  thereof  to  the  premises  he  withheld,  and  upon 
the  happening  of  these  ev^kts,  or  either  of  them,, 
the  right  or  title  to  the  said  ten  (10)  feet  of 
ground,  extended  as  aforesaid,  shall  be  vested 
in  the  said  Hirsh,  his  heirs  and  assigns,  forever." 
(Italics  supplied.) 

At  the  time  of  the  Hirsh  deed  the  Keppler 
lot  belonged  to  said  John  B.  Richardson,  but 
was  not  conveyed  by  said  deed  of  trust  under 
which  the  deed  to  Hirsh  was  made. 

At  such  time  the  situation  also  was  that 
much  more  than  11  feet  of  the  rear  end  of 
the  Kapler  lot  was  vacant  and  doubtless 
uninclosed.  There  was  then  an  open  space 
across  the  rear  end  of  the  Keppler  lot  much 
wider  than  11  feet 

We  are  of  opinion  that  the  Hirsh  deed  was 
not  admissible  in  evidence,  on  the  ground 
that  its  recitals  are  binding  on  appellants, 
under  the  rule  applicable  to  recitals  or  decla* 
rations  In  deeds  to  which  the  parties  to  a 
cause  are  parties  or  privies,  since  there  is 
no  privity  of  estate  between  the  appellants 
and  the  owners  of  the  property  conveyed  by 
the  Hirsh  deed.    But— 

We  are  of  opinion  that  the  Hirsh  deed 
(being  over  30  years  old)  was  admissible  in 
evidence  against  appellants,  although  they 
are  not  In  privity  therewith,  under  the  ex- 
ception which  ancient  deeds  afford  to  the 
rule  as.  to  inadmissiblity  of  hearsay  evidence.- 
It  is  admissible  in  evidence  for  what  it  may 
be  worth,  because  of  its  declaratioii  ttiat  the 
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rear  line  of  the  lot  It  conveyed  was  on  an 
alley.  This  is  a  declaration  in  the  nature  of 
a  general  reputation,  or  a  traditional  decla- 
ration, in  regard  to  the  fact  that  an  alley 
existed  at  an  ancient  time  in  that  location; 
either  a  public  alley,  or  one  in  which  a 
number  of  persons  had  an  interest,  being 
indicated.  Such  declarations  in  ancient 
deeds  are  admissible  in  evidence,  although 
they  go  beyond  a  description  of  monuments 
marking  the  mere  boundary  lines  of  the  land 
conveyed  by  such  deeds.  Jones  on  Evidence, 
§  301;  1  Greenleaf  on  Evidence  (16th  Ed.) 
§§  128,  139;  Morris  v.  Callanan,  105  Mass. 
132;  2  Elliott  on  Evidence,  1278.  In  the 
case  of  such  declarations  in  such  deeds,  the 
same  principle  upon  which  the  authorities 
hold  that  hearsay  evidence  is  admissible  to 
prove  boundary  lines  (Garruthers  v.  Eldridge's 
Eix'r.  12  Grat.  [53  Va.]  670;  Nowlin  v. 
Burwell,  75  Va.  551;  Harrlman  v.  Brown,  8 
Leigh  [35  Va.]  687,  and  many  other  Virginia 
eases  on  the  subject)  is  pushed,  in  its  applica- 
tion, a  step  farther,  so  as  to  admit  traditional 
evidence,  not  only  tiiat  a  certain  tree  or  other 
monument  marked  a  certain  boundary  line, 
but  that  a  public  body  of  land,  such  as  a 
manor,  or  parish,  or  highway,  or  the  like,  or 
even  that  a  private  body  of  land  in  which  a 
number  of  persons  have  a  common  interest, 
marked  such  boundary  line,  where  the  decla- 
ration comes  from  one  having  such  common 
interest.  1  Greenleaf  on  Evidence,  f  138a. 
A  public  alley,  or  an  alley  in  common,  as 
marking  the  boundaries  of  abutting  property 
owners,  may  be  a  subject  upon  which  such 
traditional  declarations  may  be  admissible  in 
evidence,  as  tending  to  prove  their  existence 
in  such  cases,  under  such  extension  of  such 
principle.  See,  to  same  effect,  1  Elliott  on 
Roads  and  Streets,  §  198,  where  it  is  said: 

**  ♦  •  •  A  deed  between  third  parties  refer- 
ing  to  a  way  has  been  *  •  *  held  competent 
upon  the  question  of  the  location  and  existence 
of  the  way  as  a  matter  of  pubUc  and  general 
interest  upon  which  reputation  is  admissible" — 
citing  authorities. 

But,  as  stated  by  1  Greenleaf  on  Evidence, 
f  139,  such  evidence  is  "not  entitled  to  much 
weight."  It  may  therefore  be  rebutted  by 
very  slight  evidence  of  a  more  definite  char- 
acter. 

And  we  find  within  the  clause  of  the  Hir^ 
deed  itself  above  quoted  the  rebuttal  of  any 
inference  which  might  otherwise  be  drawn 
therefrom  that  the  10  feet  in  width  to  the 
north  of  the  old  alley  aforesaid,  to  which  it 
refers,  was  at  that  time  a  public  alley,  or  an 
alley  in  common,  or  a  part  of  such  an  alley. 
It  is  apparent  from  the  readlag  of  such 
clause  that  such  deed  contains  merely  a 
conditional  dedication  or  appropriation  of  a 
strip  of  land  at  the  rear  of  the  lot  thereby 
conveyed,  to  be  added  to  the  previously 
existing  old  alley  in  that  location,  so  as  to 
make  such  alley  20  feet  wide,  instead  of  10 
feet,  as   theretofore  delimited  by  the  con- 


veyances of  abutting  property  owners  along 
its  course  as  aforesaid;  and  the  conditloti 
was  that  "the  said  alley  east"  of  the  lot 
627  (which  clearly  meant  a  strip  from  the 
southern  end  of  the  Keppler  lot  adjacent  and 
in  addition  to  the  old  alley  existing  there, 
as  aforesaid,  so  as  to  make  such  alley  at 
that  location  and  all  the  way  out  to  Seventh 
street  20  feet  wide),  should  not  'n>e  closed  or 
the  use  thereof  to  the  [lot  627]  be  withheld." 
And  the  deed  provided.  In  substance,  that 
"upon  the  happening  of  these  events^  or 
either  of  them,"  the  proffered  dedication  or 
appropriation  of  the  extra  10  feet  in  width 
of  land  to  widen  the  old  alley  at  the  rear 
of  the  lot  627  should  stand  withdrawn.  This 
recognized  the  right  of  the  owner  of  the 
Keppler  lot,  as  existing  at  that  time,  to  close 
or  withhold  the  strip  of  land  now  in  con- 
troversy in  this  cause  from  the  use*  of  it  as 
an  alley.  So  that,  instead  of  being  evidence 
against  the  appellants  on  the  subject  of  ded- 
ication, it  is  a  drcumstaikce  in  their  favor. 

Subsequently  the  deed  of  1851,  quoted  from 
in  the  statement  preceding  this  opinion,  con- 
veyed the  Keppler  lot  by  metes  and  bounds, 
which,  by  well-established  rules  of  construc- 
tion of  deeds,  extended  the  lot  back  to  the 
old  alley;  and  such  deed  furnishes  convinc- 
ing evidence  that  up  to  the  date  thereof,  in 
1851,  there  had  been  no  dedication  by  the 
owners  of  the  Keppler  lot  of  the  strip  of 
land  in  controversy  for  use  as  a  public  all^» 
or  any  appropriation  of  it  by  them  as  an 
alley  in  common. 

[7]  (b)  The  city  relies  upon  three  other 
subsequent  deeds  in  the  chain  of  fitle  of 
said  lot  627,  or  of  portions  thereof  (with 
which  deeds  the  appellants  are  not  in  priv- 
ity), two  dated  in  1896  and  the  other  in 
1909,  the  first  of  which  deeds  described  the 
real  estate  conveyed  as  abutting  on  an  alley 
"20  feet  wide,"  and  the  other  two  of  such 
deeds  describing  such  alley  as  a  "public 
alley,  20  feet  wide."  These  deeds,  however, 
•being  less  than  30  years  old,  were  inadmis- 
sible in  evidence  against  appellants  under  the 
authorities  aforesaid. 

[8]  (c)  The  city  also  relies  upon  two  deeds 
in  the  chain  of  title  of  the  Young  Men's 
Christian  As.soclation.to  that  portion  of  its 
real  estate  shown  on  the  plat  preceding  this 
opinion  which  is  on  the  comer  of  Grace  and 
Seventh  streets,  and  extends  back  to  said 
long  existing  old  alley  on  the  opposite  side 
of  it  from  the  strip  of  land  in  controversy  in 
this  cause;  one  of  such  deeds  being  of  date 
December  2,  1861,  and  the  other  of  date  Jan- 
uary 16,  1868,  which  describes  the  lot  con- 
veyed as  running  back  a  certain  distance  to 
"a  wide  paved  alley." 

We  are  of  <^lnion  that  these  deMs  were 
admissible  in  evidence  as  containing  the  dec- 
laration with  respect  to  the  alley  being  "a 
wide  *  *  *  alley,"  on  the  same  ground 
as  that  above  noted  on  the  subject  of  the 
admissibility  in  evidence  of  the  Hirsh  deed. 
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But  manifestly  the  probative  value  of  such 
evidence  Is  even  less  than  that  of  the  Hlrsh 
deed,  since  It  gives  no  definite  width.  The 
actual  width  of  12  feet  of  the  old  alley  afore- 
said might  8&tisty  such  description,  since 
such  width  was  in  excess  of  the  record  width 
thereof  aforesaid,  of  which  the  grantors  in 
such  deeds  were  doubtless  aware,  .as  their 
deeds  themselves  refer  to  the  chain  of  title 
to  the  lot  being  conveyed,  in  which  chain  of 
title  appears  of  record  deeds  which  refer  to 
such  alley  as  a  "10-foot  alley."  It  may  well  be 
that  the  language,  "a  wide  ♦  *  *  alley," 
was  used  in  the  deeds  in  question,  because 
the  grantors  therein  knew  from  their  chain  of 
title  that,  by  the  encroachment  above  men- 
tioned on  the  front,  or  fronts,  of  the  lots 
which  abutted  on  the  old  alley,  the  actual 
location  of  the  latter  had  made  it  wider  than 
10  feet,  but  how  wide  they  did  not  accurate- 
ly linow.  And  the  evidence,  to  say  the  least 
of  it,  leaves  it  equally  probable  that  it  was 
for  that  reason  that  such  deeds  did  not  refer 
to  any  exact  width  as  being  the  width  of  the 
alley,  as  the  older  deeds  in  their  chain  of 
title  did,  but  referred  to  it  as  "a  wide 
•  •  *  alley,"  rather  than  that  such  refer- 
ence was  intended  as  a  declaration  that  such 
alley  was  public  alley.  And  as  to  the  refer- 
ence of  the  two  deeds  in  question  to  an  ''al- 
ley," the  presence  there  of  the  old  alley  afore- 
said satisfied  that  description,  so  that  any 
inference  that  such  description  referred  to 
a.  public  alley  is  thereby  rebutted. 

We  come  now  to  consider  the  principal 
question  involved  in  this  cause,  and  that  is: 

[9, 10]  4.  Has  the  user  by  the  public  of  the 
strip  of  land  in  controversy  been  sufficient  to 
raise  the  implication  or  presumption  of  a 
dedication  of  it  to  the  public? 

Since,  as  we  have  above  seen,  neither  its 
charter  provision  above  mentioned  nor  pre- 
scription has  conferred  upon  the  city  of  Rich- 
mond or  the  public  the  easement  in  question, 
the  dty  must  rely  upon  a  common-law  dedi- 
cation. There  are  two  classes  of  such  dedi- 
cations, express  and  implied.  The  intent  to 
dedicate  is  essential  to  both  classes  in  order 
to  complete  a  dedication.  The  city  In  this 
cause  must  rely  upon  an  implied  dedication, 
since  there  is  no  evidence  tending  to  show 
that  there  was  ever  any  express  dedication 
An  implied  dedication  is  not  founded  upon  a 
grant,  nor  does  it  necessarily  presuppose  one. 
It  is  founded  on  the  doctrine  of  estoppel  In 
pais.  1  Elliott  on  Roads  and  Streets,  §f 
132-137;  Benn  v.  Hatcher,  81  Ya.  25,  29,  59 
Am.  Rep.  645 ;  City  of  Norfolk  ▼.  Nottingham, 
96  Ya.  34,  30  S.  E.  444;  2  Oreenleaf  on  Evi- 
dence (2d  Ed.)  I  662 ;  and  many  others  of  the 
authorities  elsewhere  dted. 

It  is  very  true  that  the  intent  to  dedicate 
which  may  be  implied  need  not  have  actual- 
ly existed  in  the  mind  of  the  landowner.  One 
Is  presumed  to  intend  the  usual  iind  natural 
consequences  of  his  acts.  Hence,  where  pub- 
lic or  private  rights  have  been  acquired  upon 
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the  faith  of  conduct  of  the  landowner  under 
such  circumstances  as  to  make  the  doctrine 
of  estoppel  applicable,  the  law  will  imply  the 
intent  to  dedicate,  even  where  there  is  an 
entire  absence  thereof  in  the  mind  of  the 
landowner,  and  even  against  a  contrary  in- 
tent. 1  Elliott  on  Roads  and  Streets,  i§  142, 
146;  City  of  Richmond  v.  A.  Y.  Stokes  & 
Co..  31  Grat.  (72  Ya.)  713 ;  Gillespie  v.  Duling, 
41  Ind.  App.  217,  83  N.  B.  728;  Morgan  v. 
Railroad  Co.,  96  U.  S.  716,  723,  24  L.  Ed. 
743 ;  Tlse  v.  Whltaker-Harvey  Co.,  146  N.  C. 
374,  59  S.  E.  1012;  4  McQuillin,  Mun.  Corp. 
f  1561;  Champ  v.  Nicholas  County,  72  W.  Ya. 
475,  78  S.  E.  361 ;  City  of  Los  Angeles  v.  Mc-. 
CoUum,  166  Cal.  148,  108  Paa  914,  23  L.  R. 
A.  (N.  S.)  37a 

In  the  cause  before  us  we  cannot  inquire  or 
decide  whether  the  doctrine  of  estoppel  afore- 
said is  applicable  in  favor  of  any  private 
owners  of  lots  abutting  on  the  alley  in  ques- 
tion, since  no  such  parties  are  before  us. 
With  respect  to  the  city,  the  facts  in  evi- 
dence disclose  that  the  city  has  acquired  no 
property,  nor  made  any  expenditure,  on  the 
faith  of  the  strip  of  land  In  controversy  be- 
I  ing  a  public  alley,  or  a  part  of  such  an  al- 
ley. The  sole  ground  on  which  it  must  rely 
in  this  cause  for  the  application  of  said 
doctrine  of  estoppel  is  the  long-continued 
user  by  the  public,  as  it  claims,  of  said  strip 
of  land  as  a  public  alley  or  as  a  part  thereof. 
Now  it  is  well  settled  that,  where  public  user 
is  relied  on  to  establish  dedication,  the  user 
must  be  of  sucli  a  character  **as  would  indi- 
cate to  prudent  men  that  the  public  claim  is, 
as  of  right,  to  the  way  as  a  street  or  road, 
and  that  the  owner  is  fully  aware  of  the  ecy 
tent  and  character  of  the  use  and  makes  no 
objection.  ♦  •  •"  (Italics  supplied.)  1 
Elliott  on  Roads  and  Streets,  §  179.  To  the 
same  effect,  see  4  McQuillin,  Mun.  Corp.  |§ 
1563,  1564;  Harris'  Case,  20  Grat.  (61  Ya.) 
833 ;  Talbott  v.  Richmond  &  Danville  R.  Co., 
31  Grat.  (72  Ya.)  685.  The  actual  knowledge 
aforesaid  on  the  part  of  th€  owner  need  not 
be  proved ;  but  the  user  must  be  of  such  an 
adverse  character  that  it  may  be  reasonably 
expected  to  convey  such  knowledge  to  own- 
ers of  the  property  atf ected,  if  they  are  alive 
to  their  own  interests. 

As  said  In  Harris'  Case,  supra,  61  Yau  (20 
Grat.)  at  page  840: 

"Where  no  public  or  private  interests  have 
been  acquired  upon  the  faith  of  the  supposed 
dedication,  the  mere  user,  by  the  public,  of  the 
supposed  street  or  alley,  although  long  con- 
tinued, should  be  regarded  as  a  mere  license, 
revocable  at  the  pleasure  of  the  owner,  unless,  in- 
deed, there  be  evidence  of  an  express  dedication, 
or  unless,  in  connection  with  such  long-continued 
user,  the  way  has  been,  by  the  proper  town 
authority,  recognized  as  a  street,  to  as  to  give 
notice  that  a  claim  to  it  as  an  easement  toaa 
asserted,**    (Italics  supplied.) 

[11]  In  the  cause  before  us  the  preponder- 
ance of  the  evidence  is  to  the  effect  that  the 
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city  aQthorltles  never  graded,  paved,  repair- 
ed the  paying  on,  laid  or  repaired  any  sewer 
on,  or  did  any  other  overt  acts  whatsoever 
npon,  the  strip  of  land  in  question,  "so  as  to 
give  notice  that  a  daim  to  it  as  an  easement 
was  asserted."  The  sole  act  of  the  city  au- 
thorities which  conld  be  regarded  as  having 
any  tendency  to  give  notice  of  such  a  claim 
was  the  adoption  by  the  city  council  in  1872 
of  a  map  or  plan  of  the  city  on  file  in  tiie 
city  engineer's  office,  which  was  on  a  small 
scale,  and  which  upon  close  inspection  ettiow- 
ed  an  alley  at  the  location  of  the  10-foot  al- 
ley above  referred  to,  which  was  in  fact  ap- 
proximately a  12-foot  alley  as  actually  locat- 
ed on  the  ground  as  aforesaid.  A  careful  scal- 
ing of  this  map  discloses  that  such  alley,  as 
shown  thereon,  is  approximately  17  feet  wide. 
But,  so  far  as  the  evidence  goes,  the  appel- 
lants and  those  under  whom  they  derive  title 
had  no  notice  of  such  disclosure  of  such  map 
until  the  controversy  involved  in  this  cause 
arose,  and  if  they  had  had  prior  notice  of 
the  contents  of  such  map  they  m^ht  readily 
have  taken  the  alley  aforesaid  dhown  thereon 
to  have  been  the  long-existing  old  alley  afore- 
said, which  did  not  embrace  the  land  in  con- 
troversy. Hence  such  map  is  not  of  that 
character  of  evidence  which  is  necessary 
in  such  a  case  to  give  the  requisite  notice 
aforesaid  of  the  claim  of  easement  in  order 
to  raise  a  presumption  of  dedication.  As  said 
by  Judge  E.  O.  Burks  speaking  for  this 
court,  in  Talbott  v.  Richmond  &  Danville  R. 
CjO^  supra,  72  Va.  (31  Grat)  at  page  688 : 

"Intent  is  the  vital  principle  of  dedication. 
In  a  case  where  acts  and  declarations  are  relied 
upon  to  show  such  intent,  to  be  effectual,  they 
must  be  unmistakable  in  their  purpose  and  de- 
cisive in  their  character;  and  in  every  case  it 
must  be  unequivocally  and  satisfactorily  proved 
[citing  authorities].  And  this  would  seem  to  be 
the  right  guide  to  judicial  interpretation  in 
such  cases,  for  we  know  that  the  indiridual  own- 
ers of  property  are  not  apt  to  transfer  it  to  the 
community,  or  subject  it  to  the  public  servitude, 
without  compensation,  and  such  donation  is  not 
to  be  readily  inferred." 

To  the  same  effect,  4  McQulllin,  Mun.  Corp. 
f  §  1368,  1369 ;  City  v.  Lessee  of  White,  6  Pet 
481,  8  L.  Ed.  452 ;  Buntin  v.  Danville.  98  Va. 
200-204,  24  S.  E.  830;  Winchester  v.  Carroll, 
99  Va.  789,  740,  40  S,  B.  87;  Macon  v.  Frank- 
lin, 12  Oa.  239;  West  Point  ▼.  Bhind,  106 
Va.  792,  56  S.  E.  802.  . 

[1 2]  As  to  the  user  by  the  public  of  the  land 
in  controversy  as  an  alley,  such  use  was  not 
unequivocally  a  use  as  of  right.  On  the  con- 
trary, the  evidence  is  convincing  that  such 
strip  was  left  unbuilt  upon  prior  to  1860 
merely  because  it  was  not  needed  for  building 
purposes;  and  it  was  so  left  in  1860  as  a 
private  convenience  appurtenant  to  the  adja- 
cent building  belonging  to  the  same  owner,  in 
order  to  afford  a  side  entrance  to  both  the 
drat  and  second  floors  of  such  building.    Such 


use  of  such  strip  was  a  Taluable  one  to  the 
owners  of  it  during  the  whole  time  from  1860 
to  1907,  and  that  use,  even  if  we  left  out  of 
view  other  uses  to  which  they  put  a  part  of 
such  strip,  satisfactorily  accounts  for  its 
having  been  left  unindosed  and  unbuilt  up- 
on up  to  the  time  the  building  was  torn  down 
in  1911,  and  negatives  any  presumption  of 
dedication  to  public  use. 

Since  1911  the  facts  leave  no  room  for  any 
presiunption  of  dedication,  and  no  dalm  is 
made  on  the  part  of  the  city  that  any  dedi- 
cation occurred  since  that  time. 

And  with  respect  to  the  user  by  tbe  public 
of  the  land  in  controversy,  the  whole  of  such 
user  is  satisfactorily  accounted  for  by  the 
existence  of  the  old  alley  aforesaid  adjacent 
thereto,  without  the  need  for  any  implication 
of  a  dedication  of  such  strip  to  public  use. 
Whether  that  alley  was  a  public  alley,  or 
merely  an  alley  in  common  appurtenant  to 
the  abutting  property,  is  immaterial  on  that 
subject  Indeed,  to  what  extent  public  use 
was  made  of  said  strip  itself  is  left  vague  and 
tmdetermined  by  the  evidence.  Much  of  the 
public  user  in  question  was  doubtless  of  the 
old  alley  aforesaid ;  and  such  of  it  as  invad- 
ed the  strip  of  land  in  controversy  the  evi- 
dence leaves  equally  consistent  with  being 
a  user  permitted  by  the  landowners  for  their 
own  private  advantage,  or  a  user  in  common 
with  their  private  use,  as  with  Its  being  an 
adverse  user  by  the  public.  Such  public  user, 
therefore,  as  there  may  have  been,  was  not, 
as  aforesaid,  unequivocally  such,  but  the  con- 
trary. The  act  of  the  appellants  and  those 
under  whom  they  derive  title  in  assenting  to 
such  public  user  was  therefore  not  unequivo- 
cal in  its  meaning. 

There  are  many  other  facts  and  drcum- 
stunceis  in  evidence,  not  mentioned  in  this 
opinion  or  In  the  statement  preceding  it 
which  would  tend  to  strengthen,  and  none  of 
them  tend  to  weaken,  the  position  we  have 
above  taken;  but  in  the  view  we  have  takoi 
of  the  case  they  are  immaterial,  and  hence 
are  not  stated. 

We  conclude,  therefore,  that  the  question 
under '  consideration  must  be  answered  In 
the  negative. 

For  the  foregoing  reasons,  we  are  con- 
strained to  reverse  the  decree  complained  of, 
and  we  will  enter  a  decree  to  the  effect  that 
we  are  of  opinion  that  a  preponderance  of 
the  evidence  in  the  cause  sustains  the  bill, 
and  shows  that  no  dedication  to  the  public 
has  been  made  of  the  8-foot  strip  of  ground 
In  the  bill  and  proceedings  mentioned;  that 
the  appellants  are  the  owners  in  fee  of  such 
strip  of  ground,  as  against  the  iAty  of  Rich- 
mond and  the  public;  and  that  such  city  be 
peri>etually  enjoined  and  restrained  from  in- 
terfering with  the  rights  of  the  appellants 
therein  and  thereto. 

Beversed* 


Va,) 


KORFOLK  COUNTY  t.  CITY  OP  PORTSMOUTH 


755 


(124  \9L  689) 

NOBFOLK  COUNTY  v.  CITY  OF  POETS- 

MOUTa 

SOUTHERN  RY.  CO.  t.  SAME). 

(Supreme  Coart  of  Appeals  of  Viririnia.    March 

13,  1919.) 

1.  Municipal  Cobfobations  ^=s>33(8) -*  An- 

NKXATION    OF  TBB&ITOBT— FOWEB   OF  TBIAL 

Cou  RT— Appeal. 
Under  Const  1902,  §  126,  and  the  general 
statute  relative  to  the  annexation  of  territory 
to  cities,  trial  courts,  in  hearing  such  cases, 
exercise  a  constitutionally  delegated  power, 
which,  though  mainly  judicial,  is  quasi  legis* 
lative  and  political,  and  their  conclusions  on 
matters  of  fact  are  not  to  be  disturbed  unless 
plainly  wrong,  despite  the  provision  of  Code 
1904.  §  1014a,  subsec  5,  that  an  appeal  in  such 
cases  shall  be  heard  without  reference  to  the 
principle  of  demurrer  to  the  evidence,  etc. 

2.  Appeal  and  Bbbob  ^=»1009(1)— Review— 
Decision  of  Chancbbt  Coxtbt  on  Ques- 
tions OP  Fact. 

When  the  testimony  is  heard  by  the  judge 
ore  tenus  in  a  chancery  court,  his  decision  of 
questions  of  fact  is  attended  with  a  stronger 
presumption  of  their  correctness  than  where 
the  testimony  is  in  the  form  of  depositions. 

3.  MtTNIClPAL  COBPORATIONS  ^=»33(8)— AN- 
NEXATION OF  Tebbitobt  — Pboceedinob  — 
Appeal-^Findings  of  Tbial  Jxtdge. 

While  the  appellate  court,  hearing  appeals 
from  decree  for  annexation  of  territory  to  a 
city,  under  Code  1904,  f  1014a,  subsec.  5,  pro* 
viding  such  appeals  shall  be  heard  without 
reference  to  the  principle  of  demurrer  to  evi- 
dence, the  evidence,  being  considered  as  on 
appeal  in  chancery  cases,  will  not  disregard  any 
evidence  or  inferences,  a  presumption  of  cor- 
rectness attends  decision  of  trial  court  on  ques- 
tions  of  fact,  which  is  greater  than  would  adhere 
to  it  on  testimony  not  delivered  in  presence  of 
trial  judge. 

4.  Municipal  Cobpobations  €=>33(6)  — An- 
nexation OF  Tebbitobt— Density  of  Popu- 
lation—Sufficienct  op  Evidence. 

Evidence  held  to  show  that  the  normal  pop- 
ulation of  a  city  proceeding  to  annex  territory, 
exclusive  of  the  annexation  in  question,  might 
reasonably  be  expected  to  be  very  dense  as 
compared  with  the  population  of  other  cities  in 
the  state,  and  much  too  dense  for  the  city's 
welfare. 

5.  Municipal  Cobpobations  ^=s>29(8)  —  An- 
nexation OF  Tebbitobt— Financial  Abil- 
iTT  OF  CiTT— Value  of  Febbt  Fbanohisb. 

In  determining  value  of  city's  half  interest 
in  a  ferry  franchise,  the  question  being  material, 
in  proceedings  by  the  dty  to  annex  territory, 
on  the  issue  of  its  ability  to  take  care  of  new 
and  old  financial  obligations,  the  court  wOl  re- 
gard, not  only  the  present  rental  value  of  the 
franchise,  but  also  its  sale  value,  and  its  pro- 
spective rental  value  after  terminatian  of  the 
existing  lease. 


0.  Municipal  Cobpobations  ^=:>33(7)  —  An- 
nexation OF  Tebbitobt  —  Sewerage  fob 
Old  Wabds— Obdeb. 

Where  it  appears,  in  proceedings  to  annex 
territory  to  a  city,  th&t  the  interests  of  two 
wards  of  the  dty  may  suffer  by  the  annexation, 
in  that  it  may  delay  installation  of  an  adequate 
sewerage  system  for  such  wards,  the  annexa- 
tion order  will  be  amended  to  require  the  city 
to  install  such  a  system  after  the  next  assess- 
ment of  land,  when  it  obligates  itself  to  furnish 
sewerage  to  the  annexed  territory. 

7.  Municipal  Cobpobations  ^=>20(3)  — An- 
nexation OF  Tebbitoby—Objections— Un- 
settled Conditions. 

The  objection  that  an  annexation  to  a  dty 
was  improper  on  account  of  the  pendency  of 
war,  with  consequent  unsettled  conditions,  or 
at  least  of  the  transition  period  from  war  to 
peace  while  the  peace  treaty  was  being  debated, 
was  met  by  provision  of  annexation  ordinance 
that  dty  should  not  issue  bonds  mentioned  un- 
til after  next  general  assessment  of  land,  which 
would  not  occur  for  twenty  months. 

8.  Municipal  Cobpobations  ^=»29(3)— An- 
nexation OF  Tebbitobt— Increased  Chabg- 
es— Benefits. 

Prospective  increases  in  taxation  charges 
upon  property  owners  in  territory  sought  to  be 
annexed  to  adjacent  dty  held  not  to  afford  rea- 
son why  annexation  should  not  be  had,  annex- 
ed territory  being  in  fact  an  overgrowth  from 
or  adjunct  to  the  dty,  and  enjoying,  without 
paying  therefor,  many  benefits  which  residents 
of  dty  paid  for,  such  as  fire  protection,  while 
annexation  woi^d  bring  about  installation  of 
many  necessary  improvements  in  way  of  sewer- 
age and  bringing  in  annexed  territory. 

9.  Municipal  Cobpobations  ^=>29(3)  — An- 
nexation OF  Tebbitobt— Objections— In  « 
obeased  Taxes. 

Part  of  land  sought  to  be  annexed  by  a  dty 
and  occupied  by  a  raUroad  and  other  industries, 
whose  burdens  of  taxation  would  be  largely  in- 
creased by  the  annexation,  was  properly  annex- 
ed, in  view  of  benefits  to  railroad  and  indus- 
tries from  any  benefits  to  annexed  territory, 
particularly  where  land  occupied  by  them  was 
necessary  to  form  annexed  territory  into  a  rea- 
sonably compact  body  of  land,  as  required  by 
statute. 

10.  Municipal  Cobpobations  ^=»36(2)— An- 
nexation OF  Tebbitobt  —  Valuation  of 
CouNTT  Buildings— Statute. 

Under  Acts  1904,  p.  145,  Code  1904,  f 
1014a,  subsec.  3,  a  dty  annexing  territory  from 
a  county  must  repay  to  the  latter  the  original 
reasonable  cost  of  schoolhouses,  etc.,  taken 
over,  less  a  fair  deduction  for  depredation, 
and  the  statute  does  not  require  that  the  dty 
pay  the  replacement  value  of  the  buildings. 

11.  Municipal  Cobpobations  <©=»36(3)— An- 
nexation OF  Tebbitobt— Assumption  of 
PoBTioN  OF  County  Debt. 

Where  a  dty  annexed  territory,  thus  sub- 
jecting the  inhabitants  to  greater  tax  burdens, 
and  such  inhabitants  could  not  carry  with  them 
the  benefit  of  any  part  of  a  ferry  franchise, 
standing  as  security  for  the  county's  bonded 
debt,  in  which  they  formerly  had  an  interest, 
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the  court  properly  held  the  city  need  not  as- 
sume any  portion  of  the  bonded  indebtedness  of 
the  county;  Code  1904,  §  1014a,  subsec.  3,  re- 
quiring city  to  assume  and  provide  for  reim- 
bursement to  county  only  a  "just"  proportion 
of  any  existing  indebtedness. 

12.  Municipal  Cobporations  ^=>36(3)  —  An- 
nexation OF  Tebbitobt  —  Assumption  of 
County  School  Bonds. 

Under  Code  1904,  §  1014a,  subsec.  3,  a  city 
annexing  territory  was  properly  required  to 
pay  the  county  a  sum  in  cash  and  to  assume  an 
amount  of  the  county  school  bonds,  which,  with 
the  sum  paid  in  cash,  equaled  the  valuation,  as 
properly  made,  of  schoolbouses  in  the  annexed 
territory  taken  over  from  the  county. 

13.  Municipal  Cobporations  ^=>36f2)  —  An- 
nexation op  Territort— Cost  of  Bridge— 
Repayment  to  County. 

A  city  annexing  territory  which  included 
one-half  of  a  bridge  was  not  required  to  pay 
the  county  half  the  cost  of  such  bridge,  princi- 
ple being  that  public  Improvements  fully  paid 
for  go  with  the  territory,  the  annexation  consti- 
tuting merely  a  change  of  the  form  of  govern- 
ment, and  Code  1904,  §  1014a,  subsec.  3,  in 
80  far  as  departing  from  such  principle,  being 
subject  to  a  strict  construction. 

14.  Appeal  and  Ebror  ^=»843(1)  —  Assign- 
ment Raising  Moot  Question— Consider- 
ation. 

An  assignment  of  error  which  raises  merely 
a  moot  question  need  not  be  considered. 

Appeal  from  Circuit  Court,  Norfolk  County. 

Annexation  proceedings  by  the  City  of 
Portsmouth.  From  decree  of  annexation,  the 
County  of  Norfolk  and  the  Southern  Rail- 
way Company  appeaL  Amended  and  af- 
firmed. 

A.  B.  Carney,  E.  R.  P.  Wells,  and  Wil- 
liams, Tunstall  &  Thom,  all  of  Norfolk,  for 
plaintiffs  in  error. 

Jno.  W.  Happer,  of  Portsmouth,  and  S. 
Heth  Tyler,  of  Norfolk,  for  defendant  in  er- 
ror. 

SIMS,  J.  The  above-entitled  appeals  in- 
volve proceedings  in  the  court  below  in  one 
case  only,  being  appeals  taken  by  the  re- 
spective plaintiffs  in  error,  the  county  of 
Norfolk  and  the  Southern  Railway  Company, 
from  the  same  order  of  court.  The  questions 
raised  by  the  assignments  of  error  upon  the 
appeal  of  the  former  will  be  first  considered, 
and  thereafter  the  questions  so  raised  upon 
the  latter  appeal. 

Hon.  P.  H.  Dillard,  Judge  of  the  Seventh 
Judicial  circuit,  having  been  designated  for 
that  purpose  in  accordance  with  the  statute 
in  such  case  made  and  provided,  held  and 
presided  over  the  trial  court,  and  heard  and 
determined  the  issues  in  the  case,  and  it  is 
the  decree  entered  by  him  at  the  final  hearing 
.thereof  which  is  before  us  for  review  on  ap- 
peaL 


[1-3]  Under  the  Constitution  of  1902,  1 128. 
and  the  general  statute  law  enacted  in  pur- 
suance thereof,  Code  1904,  |  1014a,  the  trial 
courts  in  this  class  of  cases,  in  passing  upon 
the  questions  of  what  amount  of  territory,  if 
any,  due  consideration  of  the  interests  of  the 
state,  the  dty,  the  county,  and  the  territory 
sought  to  he  annexed,  may  require,  upon  the 
questions  of  how  such  interests  may  be  af- 
fected by  the  proposed  annexation,  in  view 
of  the  size  and  crowded  condition  of  such 
territory  and  of  such  dty,  or  the  contrary, 
and  in  view  of  the  financial  ability  of  the 
city,  the  health  of  the  respective  communi- 
ties, their  past  growth,  their  needs  in  the 
reasonably  near  future  for  development  and 
expansion,  and  upon  other  fftcts  and  circum- 
stances shown  in  evidence  in  such  a  proceed- 
ing, exercise  a  power  formerly  exercised  by 
the  Legislature  itself  by  the  passing  or  re- 
fusing to  pass  special  statutes  for  the  en- 
largement of  the  limits  of  cities  and  towns. 
Henrico  County  v.  City  of  Richmond,  106  Va, 
282,  55  S.  B.  683,  117  Am.  St  Rep.  1001. 
Hence  the  trial  courts  in  such  cases  exer- 
cise   a    constitutionally    delegated    power, 
which,   although   mainly  Judidal,    and   not 
without  limits,  is  to  some  extent  quasi  leg- 
islative and  political  in  its  character.     See 
the  case  last  dted,   and  also   Winchester, 
etc.,  Co.  V.  Commonwealth,  106  Va.  264,  55  S. 
E.  692.    And  the  statute  law  on  the  subject 
having  made  special  and  eminently  fair  and 
Just  provisions  for  the  Constitution  of  the 
trial  courts,  and  such  courts  having  peculiar 
opportunities  to  ascertain  the  very  right  of 
the  case,  by  a  view  of  the  locus  in  quo,  and 
by  the  examination  of  witnesses  in  the  pres- 
ence of  the  court,  their  conclusions  and  de- 
dsions  on  matters  of  fact  are  not  to  be  dis- 
turbed unless  plainly  wrong,  notwithstand- 
ing the  provision  of  the  statute  that  an  ap- 
peal in  such  cases  "shall  be  heard  vrithout 
reference  to  the  principles  of  demurrer  to 
evidence — the  evidence  to  be  considered  as 
on  appeal  in  chancery  cases."    Pollard's  Code 
1904,  subsec.  5,  sec.  1014a.     For,  when  the 
testimony  is  heard  by  the  Judge  ore  tenus  in 
a  chancery  case  (as  for  example  in  a  divorce 
case),  his  decision  of  questions  of  fact  aris- 
ing thereon  is  attended  with  a  stronger  pre- 
sumption of  their  correctness  than  where  the 
testimony  is  in  the  form  of  depositions.    And 
while  the  appellate  court,  under  the  statute 
last  quoted,  will  not  disregard  any  of  the 
evidence  or  inferences  which  may  properly 
be  drawn  therefrom,  but  will  consider  all  of 
the  evidence  in  the  record,  yet,  in  such  court, 
a  certain  presumption  of  correctness  will  at- 
tend the  dedsion  by  the  court  below  of  such 
questions  of  fact,  which  is  greater  than  would 
adhere  to  it  if  based  on  testimony  not  deliv- 
ered in  the  presence  of  the  trial  Judge. 

It  is  from  this  standpoint  that  we  approadi 
the  consideration  of  the  facts  in  this 
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The  assignments  of  error  are  few ;  but,  as 
is  to  be  expected  in  such  a  case,  the  testi- 
mony is  voluminous  and  covers  a  multitude 
of  details  of  facts  and  circumstances. 

The  assignments  of  error  of  the  county  of 
Norfolk  are  the  following: 


**i 


'(a)  The  court  erred  in  annexing  any  portion 
of  said  territory,  because  the  evidence  shows 
that  it  was  not  necessary  or  expedient  at  this 
time  to  do  so. 

*'(b)  The  court  erred  in  adjusting  the  rights 
of  the  city  of  Portsmouth  and  the  county  of 
Norfolk,  in  that  it  failed  to  allow  a  proper  valu- 
ation for  the  school  property  included  in  the 
annexed  territory,  and  failed  to  require  the  city 
of  Portsmouth  to  assume  any  portion  of  the 
bonded  indebtedness  of  the  county  of  Norfolk." 

There  are  also  the  following  cross-assign- 
ments of  error  by  the  city  of  Portsmouth: 

(c)  That  the  court  erred  in  requiring  the  city 
of  Portsmouth  to  assume  $95,000  of  the  school 
bonds  which  were  a  lien  on  the  schoolhouse 
property  in  the  annexed  territory. 

(d)  That  the  court  erred  in  requiring  the  city 
of  Portsmouth  to  pay  the  county  of  Norfolk 
$13,500,  being  one-half  of  the  cost  of  the  Port 
Norfolk  and  West  Norfolk  bridge. 

The  substantive  law  as  to  the  considera- 
tions which  should  govern  the  trial  court  in 
annexation  proceedings  is  so  fully  defined  by 
the  statutory  provisions  and  in  the  decisions 
in  Virginia  on  the  subject  that  we  do  not 
feel  that  any  general  exposition  of  it  here 
would  serve  any  useful  purpose.  See  Hen- 
rico County  V.  City  of  Richmond,  106  Va. 
282,  55  S.  E.  683,  117  Am.  St.  JRep.  1001; 
Alexandria  v.  Alexandria  Co.,  117  Va.  230, 
84  S.  B.  630;  Warwick  Co.  v.  Newport  News, 
120  Va.  177,  90  S.  E.  644. 

There  is,  indeed,  no  conflict  before  us  over 
what  are  the  general  considerations  which 
should  so  govern.  Any  conflict  which  there 
may  be  as  to  the  law  as  applicable  to  particu- 
lar branches  of  the  case  will  be  considered 
below  In  this  opinion. 

Proceeding,  therefore,  to  take  up  for  de- 
cision the  questions  arising  in  the  case: 

1.  We  will  consider  the  first  assignment  of 
error  from  the  standpoint  of  the  interest  of 
the  state,  the  city  of  Portsmouth,  the  annex- 
ed territory,  and  the  county  of  Norfolk. 

(a)  The  record  does  not  disclose  that  the 
state  has  any  interest  which  is  divergent 
from  that  of  the  city  of  Portsmouth  and  of 
the  inhabitants  and  property  owners  thereof, 
or  of  the  annexed  territory  and  its  inhabit- 
ants and  property  owners. 

[4]  (b)  Concerning  the  city  of  Portsmouth, 
and  its  Inhabitants  and  property  owners, 
exclusive  of  the  annexed  territory  in  ques- 
tion, the  following  outline  of  the  material 
facts  will  be  given: 

The  present  area  of  the  city  of  Portsmouth 
is  only  about  1,687  acres  or  about  2%  square 
miles.  Its  population  by  the  United  States 
Census  of  1910  was  33,190,  of  which  5,329 
were  in  the  Sixth  ward  and  5,690  were  in  the 


'  Seventh  ward,  which  were  annexed  to  the 
city  in  1909.  It  increased  in  population  90.5 
per  cent,  during  the  preceding  decade,  ac- 
cording to  such  United  States  Census  report, 
but  about  two-thirds  of  this  increase  was  due 
to  the  annexation  last  mentioned  of  1909, 
leaving  such  increase  for  such  decade  in  the 
old  territory  about  50  per  cent.  The  record 
does  not  disclose  what  is  its  present  popula- 
tion. It  does  disclose  that  the  latter  was 
abnormally  congested  when  the  decree  under 
review  was  entered,  due  to  government  opera-, 
tions  in  the  vicinity.  But  the  government 
navy  yard  at  Portsmouth  is  a  permanent  in- 
stitution, and  an  increase  of  population  of 
Portsmouth  beyond  the  normal  may  reason- 
ably be  expected  to  continue  after  normal  con- 
ditions ensue  following  the  formal  proclama- 
tion of  peace,  which  may  be  expected  before 
very  long  to  end  the  world  war.  Making 
every  due  allowance,  therefore,  for  the  ab- 
normal congestion  aforesaid  and  for  its  de- 
crease when  conditions  become  stabilized. 
It  is  deemed  sufficient  to  say  that  a  prepon- 
derance of  the  evidence  in  the  record  shows 
that  the  normal  population  of  Portsmouth, 
exclusive  of  the  annexation  in  question,  may 
reasonably  be  expected  to  be  very  dense  as 
compared  with  the  population  of  other  cities 
in  the  state  and  much  too  dense  for  the  wel- 
fare of  the  city. 

Owing  to  its  proximity  to  the  city  of  Nor- 
folk and  its  physical  surroundings  on  other 
sides,  the  city  of  Portsmouth  can  expand  only 
in  one  direction,  and  any  expansion  would 
first  embrace  the  territory  which  the  city 
seeks  to  annex  in  the  proceeding  now  before 
us. 

[6]  With  respect  to  the  financial  ability  of 
the  dty  to  make  proper  provision  for  the  fu- 
ture welfare  of  the  area  annexed  by  the  or- 
der under  review,  there  is  not  so  much  con- 
flict in  the  evidence  as  In  the  opposing  views 
taken  of  it  by  witnesses  and  counsel  in  the 
case.  There  is  but  Uttle  difference  in  the 
evidence  as  to  what  are  the  present  financial 
resources  of  the  dty.  There  is  a  very  great 
difference,  however,  in  the  views  taken  of 
such  resources  for  the  near  future,  and  this 
difference  consists  chiefly  in  the  valuations 
placed  on  the  interest  which  the  city  of  Ports- 
mouth owns  in  the  Norfolk  county  ferries. 
That  is  a  one-half  interest  in  such  ferries, 
which  has  been  and  is  now  under  lease, 
yielding  a  rental  return  to  the  city  of  $67,- 
000  per  year.  The  position  taken  in  behalf 
of  the  county  of  Norfolk,  which  is  to  the  ef- 
fect that  the  dty  of  Portsmouth  will  not  be 
flnancially  able  to  discharge  both  its  obliga- 
tions to  the  newly  annexed  territory  and  Its 
inhabitants  and  property  owners,  and  to  the 
inhabitants  and  property  owners  of  the  old 
city,  especially  to  the  Sixth  and  Seventh 
wards  thereof  and  their  inhabitants  and 
property  owners  Is  reached  by  regarding  such 
ferries  as  available  as  an  asset  of  the  dty 
only  to  the  extent  of  its  present  annual  ren- 
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tal  return  aforesaid.  It  Ignores  entirely  any 
further  realizable  value  to  the  dty  of  such 
asset.  We  are  of  opinion  that  this  is  plain- 
ly a  mistaken  view  of  the  subject.  It  appears 
in  evid^ce  that  such. asset  Is  free  from  all 
bonded  indebtedness  of  the  city  and  that 
It  could  be  sold  without  Interfering  with  any 
of  its  municipal  functions,  and,  if  sold,  the 
preponderance  of  the  evidence  shows  that  it 
would  sell  for  at  least  some  two  millions  of 
dollars.  Furthermore,  the  existing  lease  of 
such  ferries  will  expire  next  year,  and  the 
preponderance  of  the  evidence  is  that  it  may 
reasonably  be  expected  to  be  let  for  a  net 
rental  to  the  city  thereafter  of  at  least  1120,- 
000  per  annum.  Taking  such  valuations  to 
be  approximately  correct,  we  entertain  no 
doubt  of  the  financial  ability  of  the  city  of 
Portsmouth  in  the  premises,  without  the  ne- 
cessity for  any  increase  in  its  cun'ent  tax 
rate.  And  the  power  to  increase  the  tax  rate 
is,  of  course,  an  additional  resource  of  the 
city.  The  present  tax  rate,  however,  is 
high,  and  doubtless  no  increase  tliereof  wHl 
be  resorted  to,  except  in  an  unexpected  and 
temporary  emergency.  . 

Coming  now  to  the  subject  of  the  duty  of 
the  city  of  Portsmouth  with  respect  to  im- 
proving the  streets  and  constructiiig  a  sewer 
system  for  the  Sixth  and  Seventh  wards 
aforesaid,  about  which  there  is  much  testi- 
mony in  the  case: 

The  storm  center  of  the  testimony  against 
the  annexation  now  in  'questl<Hi  from  the 
standpoint  of  the  future  welfare  of  the  city 
of  Portsmouth  and  of  the  inhabitants  of  its 
older  territory,  and  especially  of  those  who 
live  or  own  property  in  the  said  Sixth  and 
Seventh  wards,  converges  around  the  prob- 
lem whether  the  city  will  have  the  financial 
ability  to  discharge  its  obligations  to  the 
new  area  and  its  inhabitants  and  property 
owners,  without  rendering  it  unable  to  dis- 
charge its  existing  duty  to  make  reasonable 
and  much  needed  improvements  of  its  exist- 
ing streets,  especially  in  said  wards,  and  to 
provide  a  long-needed  improvement  of  con- 
structing a  sewerage  system  in  said  wards. 
And  these  are  the  chief  questions  in  the  case 
concerning  the  welfare  of  the  old  city  and  its 
inhabitants  and  property  owners. 

On  the  subject  of  the  streets,  the  preponder- 
ance of  the  evidence  in  the  case  tends  to 
show  that  their  bad  condition  may  be  due 
in  part  to  the  fault  of  contractors  who  con- 
structed certain  improvements  thereof  for 
which  they  may  be  held  responsible,  and  that 
the  enforcement  of  that  responsibility  may 
perhaps  be  depend^  upon  to  solve  the  most 
serious  portion  of  the  street  problem  afore- 
said. And  the  preponderance  of  the  evidence 
shows  that  the  dty  ofilcials  now  having  Ju- 
risdiction of  the  street  improvement  matters 
are  alert  to  the  importance  of  such  improve- 
ments, and,  the  dty  having  the  financial  abil- 
ity to  accomplish  it,  we  must  assume  that 
all  reasonable  Improvement  of  the  streets  in 


question  will  be  made  in  a  reasonable  time, 
whether  or  not  it  shall  turn  out  that  the  sap- 
posed  liability  of  the  contractors  aforesaid 
can  be  enforced. 

[6]  On  the  subject  of  providing  a  sewerage 
system  for  the  Sixth  and  Seventh  wards, 
however,  there  is  more  difficulty.  The  evi- 
dence is  uncontradicted  that  the  dty  has 
never  even  taken  up  for  consideration  when 
it  will  supply  these  wards  with  a  sewerage 
system.  Those  wards  are  at  present  abso- 
lutely without  any  sewerage  system,  and  the 
evidence  shows  that  the  sanitary  conditioBs 
due  to  that  want  are  much  worse  than  exist 
in  the  annexed  territory,  where  there  are 
some  private  sewers,  and  where  the  dry 
closets  are  more  efficiently  attended  to  by  the 
county  authorities  than  are  those  in  such 
wards  under  the  city  management.  It  Is 
true  that  the  evidence  shows  that  a  general 
sewerage  system,  to  serve  both  the  newly  an- 
nexed territory  and  the  Sixth  and  Seventh 
wards,  can  be  more  effldently  and  practical- 
ly planned  and  more  economically  executed, 
if  it  is  all  done  at  once  and  as  parts  of  one 
system.  But,  without  going  further  into  de- 
tails, we  are  constrained  by  the  evidence  to 
say  that  we  feel  that,  as  the  order  under  re- 
view stands,  the  inhabitants  and  property 
owners  of  the  old  city  are  left  with  Just 
grounds  for  reasonable  apprehension  that  the 
more  pressing  need  for  the  construction  ot 
a  sewerage  system  in  the  said  wards  may  be 
postponed  until  after  the  sewer  system  is  con- 
structed in  the  newly  annexed  territory. 
This  apprehension  may  be  removed,  however, 
by  an  amendment  by  us  of  the  provisions  of 
said  order  which  we  are  of  opinion  should  be 
made,  to  the  effect  that  the  plans  for  the 
sewerage  of  the  annexed  territory  shall  be 
a  part  of  one  sewerage  system  making  rea- 
sonable provision  also  for  the  sewerage  of 
said  wards,  and  that  the  actual  construc- 
tion and  Installation  of  said  system  in  said 
annexed  territory  shall  not  precede  in  time 
the  completion  of  the  construction  and  In- 
stallation of  said  system  for  said  wards.  The 
following  position  on  this  subject  is  taken, 
indeed,  in  argument  for  the  dty,  as  quoted 
from  its  reply  brief  in  the  case: 

"An  inspection  of  the  maps  will  sliow  that  it 
is  but  reasonable  to  auppose  that  after  the  next 
assessment  of  land,  when  the  dty  of  Ports- 
mouth obligates  itself  and  is  obligated  to  fur- 
nish sewerage  to  the  territory  annexed  under 
this  order,  it  will  install  a  comprehensive  sys- 
tem of  sewerage,  induding  the  Sixth  and  Sev- 
enth wards.    ♦    ♦    ♦ " 

The  amendment  of  the  order  of  court  whidi 
will  be  made,  as  Just  stated,  will  therefore 
but  put  into  effect  the  existing  purpose  of 
the  city  on  the  subject  as  urged  for  it  in 
argument. 

[71  Only  one  further  objection  to  the  an- 
nexation from  the  standpoint  of  the  interest 
of  the  dty  is  deemed  material  to  l>e  spedfi- 
cally  mentioned  and  passed  upon.    Sudi  ob- 
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Jectlon  has  been  much  pressed  in  the  petition  f  117  Ami.  St.  Rep.  1001) ;  but  it  is  not  thought 


of  and  in  argument  for  the  county  of  Nor- 
folk, and  that  is  that  the  entry  of  any  order 
of  annexation  was  inexpedient  at  the  time 
the  order  aforesaid  was  entered,  when  ''the 
conntry  was  at  war,  conditions  were  unset^ 
tied  and  abnormal,  and  it  was  Impossible  to 
foresee  what  the  situation  would  be  at  the 
end  of  the  war";  and,  as  is  now  urged  in 
argument,  any  order  of  annexation  is  stiU 
inexpedient,  only  in  perhaps  a  less  degree, 
notwithstanding  the  armistice,  since  condi- 
tions are  yet  far  from  normal.  But  we  are 
of  opinion  that  it  may  reasonably  be  expect- 
ed that  normal  oonditions  will  be  restored 
within  20  months  after  the  proclamation  of 
peace,  and  hence  we  think  that  the  objection 
under  consideration  is  fully  met  by  the  pro- 
vision in  the  annexation  ordinance  that  the 
city  shall  not  issue  the  bonds  therein  men- 
tioned until  after  the  next  general  assess- 
ment of  land,  which  will  not  occur  until  1920, 
and  by  the  provisions  contained  in  the  order 
which  postpone  the  execution  of  certain  pro- 
visions thereof  until  t^e  expiration  of  the 
period  of  twenty  months  after  the  peace  proc- 
lamation. 

-  We  are  of  opinion,  therefore,  that,  with  the 
said  order  amended  as  aforesaid,  the  annexa- 
tion will  be  manifestly  for  the  best  interest 
of  the  whole  of  the  old  city  of  Portsmouth 
and  its  inhabitants  and  property  owners. 

We  come  now  to  consider  the  annexation 
from  the  standpoint  of  the  interest  of  the 
annexed  territory,  which  includes,  of  course, 
the  interest  of  its  inhabitants,  property  own- 
ers, railroads,  and  other  industries. 

The  opposing  testiniony  and  evidence  in  the 
record  is  directed  against  the  annexation 
of  the  very  large  territory  sought  to  be  an- 
nexed by  the  ordinance.  The  order  of  court 
aforesaid  annexed  something  less  than  one- 
half  of  tbe  territory  sought  to  be  annexed 
by  the  city. 

The  territory  in  fact  annexed  by  the  order 
of  court  is  for  the  most  part  laid  out  into 
building  lots  for  residential  purposes,  and 
contains  a  population  of  some  10,000  people- 
sufficient  under  our  laws  for  it  to  obtain  a 
diarter  as  a  city.  It  Is  practically  without 
any  fire  protection*  except  that  whidi  the 
railroads  and  certain  other  large  industries 
provide  for  themselves.  It  has  some  sewers, 
but  those  have  been  constructed  without  sys- 
tem and  are  grossly  inadequate.  A  large 
part  of  its  population  has  been  forced  for 
many  years  to  go  5  miles  to  traverse  a  dis- 
tance of  only  about  1%  miles  to  reach  a  much- 
used  ferry,  on  account  of  having  no  bridge 
across  Scott's  creek.  There  are  many  other 
circumstances  appearing  in  evidence  which 
tend  to  show  conditions  in  the  annexed  terri- 
tory with  which  a  county  government  is  inade- 
quate, and  is  not  expected  under  our  lawsi 
to  deaU  and  which  should  be  dealt  with  by 
municipal  authority  (Henrico  Coimty  v.  City 
of  Richmond,  supra,  106  Va.  2S2,  55  S<  E.  68S, 


that  any  useful  purpose  would  be  served  by 
mentioning  them  here  in  further  detail. 

[8]  The  annexed  territory,  aside  from  that 
occupied  by  raili-oad  and  other  Industries 
which  will  be  presently  more  particularly 
m«itiohed  will  be  benefited  by  the  annexa- 
tion in  the  following  especial  ways  which 
may  be  mentioned:  All  of  the  revenue  from 
taxation  therein  must  be  expended  therein 
for  the  period  and  for  the  purposes  prescribed 
'by  statute  and  by  the  order  of  court  afore- 
said. It  will  receive  dty  fire  protection 
and  consequent  reduction  of  fire  insurance 
rates  which  will  aggregate  a  large  pecuniary 
saving  to  the  property  owners  thereof.  It 
will  be  provided  with  a  sewerage  system. 
It  will  have  a  bridge  provided  across  Scott's 
creek  which  will  be  a  great  public  conven- 
ience to  a  large  part  of  its  population  and 
one  long  needed.  And  it  will  be  placed  in 
position  to  obtain  many  other  needed  public 
improvements  and  advantages  which  in  the 
nature  of  things  a  county  government  is 
unsuited  to  provide  and  which  may  reason- 
ably be  expected  from  municipal  government. 

On  the  other  hand,  it  may  be  expected  that 
an  Increased  burden  of  taxation  wlU  eventu- 
ally be  placed  upon  the  property  owners  of 
the  annexed  territory ;  but  this  is  Inseparable 
from  the  attainment  of  increased  public 
benefits  and  advantages,  and  should  not 
be  allowed  to  bar  the  future  welfare  and 
progress  toward  a  more  advanced  and  high- 
er stage  of  ciTilizatioii  of  the  whole  commu- 
nity, including  that  contained  in  the  older 
boundaries  of  the  city  asr  well  as  t&at  within 
Its  newly  enlarged  boundaries. 

Indeed,  the  population  of  the  annexed  ter- 
ritory above  mentioned  has  been  but  an  over- 
growth of  the  old  city.  A;s  is  said  in  the  opin- 
ion of  this  court  In  Alexandria  v.  Alexandria 
County,  supra  (117  Va.  at  page  241,  84  S.  B. 
at  page  633),  of  the  people  of  such  a  suburban 
community: 

"The  people  ♦.  •  •  market,  shop  and 
transact  their  busioess  in  the  city  ♦  ♦  ♦ 
and  many  of  them  are  employed  in  the  dty. 
They  attend  the  churches,  places  of  amusement, 
participate  in  the  social  life  of  the  city,  and 
are,  practically,  as  closely  connected  with  city 
life  as  are  the  people  residing  within  the  city's 
boundaries.  They  use  its  streets.  *  *  *  Be- 
ing without  •  •  ♦  fire  protection,  ♦  •  * 
the  fire  department  of  ther  city  ♦  ♦  •  [has] 
always  responded  to  calls  for  assistance  from 
these  ontiying  sections.  In  other  words,  the 
people  in  these  *  *  *  localities  enjoy  in  a 
large  degree  many  of  tbe  benefits  of  the  dty 
without  havini;  to  bear  any  of  its  burden.  •  •  •  " 

Having  due  regard*  therefore,  for  the 
mutual  rights  affected,  we  are  clearly  of  opin- 
ion that  the  expected  future  lm{)osltion  of 
the  added  burdens,  which  are  inseparable 
from  and  are.  inddent  to  an  annexation  In 
such  a  case,  does  not  afford  an  adequate  rea- 
son whyr  the  annexation  should  not  be  had. 
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[9]  With  respect  to  the  railroad  and  other 
industries  whose  plants  are  embraced  in  the 
annexed  territory,  the  following  should  be 
said:  It  is  true  that  these  concerns  will  not 
derive  as  great  benefit  from  annexation  to 
the  city  as  will  other  incorporated  and  indi- 
vidual property  owners  in  other  parts  of  the 
annexed  territory;  and  the  added  burdens  of 
taxation  when  the  city  government  goes 
fully  into  effect  will  be  much  greater  on  the 
former  than  the  latter.  Yet  the  ultimate 
best  interests  of  such  concerns  cannot  be 
severed  from  that  of  the  community  in  which 
they  are  located.  What  will  best  promote 
the  future  welfare  of  the  latter  is,  when  all 
things  are  considered,  for  the  best  interests 
of  such  industries  also.  Moreover,  we  are 
of  opinion  that  the  inclusion  of  the  land  occu- 
pied by  the  industries  in  question  was  neces- 
sary to  conform  the  annexed  territory  into  "a 
reasonably  compact  body  of  land,"  as  the 
statute  in  such  case  requires. 

It  rermains  for  us  to  consider  the  interest 
of  the  county  of  Norfolk  as  opposed  to  the 
annexation  in  question*  On  this  subject  noth- 
ing is  interposed  by  the  assignments  of  error 
of  the  county  as  standing  in  the  way  of  the 
annexation.  And  the  complaints  made  by 
its  other  assignments  of  error  go,  not  to  the 
necessity  or  expedi^icy  of  the  annexation, 
but  only  to  certain  details  of  the  terms  of  the 
order  aforesaid.  These  assignments  of  error 
will  be  presently  considered. 

Our  conclusion  at  this  point,  therefore,  is 
that,  subject  to  the  amendment  of  the  order 
under  review  which  we  will  make  in  our 
order  in  ihe  case,  as  above  indicated,  there 
was  no  error  in  the  action  of  the  court  below 
in  annexing  the  territory  it  did  as  aforesaid 
to  the  city  of  Portsmouth. 

The  second  assignment  of  error  of  the 
county  of  Norfolk  embraces  two  questions. 
We  shall  consider  them  in  their  order  as 
stated  below. 

[10]  2.  Did  the  court  below  err  in  that  11 
failed  to  allow  a  proper  valuation  for  the 
schoolhouses  included  in  the  annexed  terri- 
tory? 

The  brief  for  the  county  of  Norfolk  and 
oral  argument  in  its  behalf  raise  no  question 
as  to  the  valuation  of  the  school  property, 
except  with  respect  to  the  schoolhouses  in 
question.  Nor  is  tilere  any  cross-assignment 
of  error  on  the  part  of  the  dty  of  Portsmouth 
touching  the  allowance  of  compensation  to 
the  county  for  the  schoolhouse  lots.  We  must 
therefore  confine  our  consideration  of  the 
first  question  raised  by  the  second  or  "(b)" 
assignment  of  error  of  the  county,  quoted 
in  the  outset  of  this  opinion,  to  the  valua- 
tion of  the  schoolhouses  Included  in  the 
annexed  territory. 

The  court  below  proceeded  in  this  matter 
upon  tiie  following  principle: 

The  court  based  its  valuation  of  the  build- 
ings on  their  original  reasonable  cost,  less 
their  depreciation  due  to  age  and  use;  and 


it  adopted  2%  per  cent  of  the  cost  price  of 
the  buildings  as  the  annual  depreciation. 

The  county  especially  objects  to  such  a 
principle  being  adopted  by  the  court  as  the 
basis  of  the  valuation  of  the  buildings,  and 
contends  that  the  court  should  have  allowed 
the  amount  for  the  buildings  which  it  would 
have  cost  to  rebuild  them  anew  at  the  time 
of  the  court's  order,  less  a  proper  pevc&ata^ge 
for  depreciation. 

The  statute  an  this  subject  is  as  follows: 

"In  every  case  of  annexation,  such  city  or 
town  shall  assiime  and  provide  for  the  reim- 
bursement  of  the  county  or  counties  of  such 
just  proportion  of  any  existing  debt  of  such 
county  or  counties  as  may  be  determined  in  said 
proceeding,  and  also  for  compensation  to  any 
county  for  any  schoolhouse  or  other  public 
building  of  such  county  located  within  the  an- 
nexed territory,  which  shall  not  be  reserved  in 
the  proceeding  to  the  county."  Acts  1904,  p. 
145,  1  Pollard's  Code  1004,  |  1014a,  subsec  3. 

It  will  be  observed  that  the  statute  does 
not  use  the  word  '*value,"  but  merely  requires 
the  municipality  to  provide  "for  compensa- 
tion" to  the  county  for  any  schoolhouse,  etc. 
We  are  of  opinion  that  the  true  intent  and 
meaning  of  the  statute  is,  not  that  the  coun- 
ty shall  sustain  a  loss  or  reap  a  profit  by  any 
depreciation  or  enhancement  of  what  would 
be  the  cost  of  reconstruction  of  the  buildings; 
but  that  the  county  shall  be  repaid  the  origi- 
nal reasonable  cost  thereof,  less  a  fair  deduc- 
tion for  depreciation. 

We  are  therefore  of  opinion  that  there  was 
no  error  in  the  action  of  the  court  in  adopting 
the  principle  it  did  in  arriving  at  the  valua- 
tion it  made  of  the  buildings  in  question. 

The  county  also  objects  to  the  figures  of 
valuation  of  the  buildings  fixed  by  the  ccrart. 
There  is  not  much,  but  some,  conflict  of  evi- 
dence on  that  subject  We  deem  it  sufficient 
to  say  that  we  are  of  opinion  that  the  pre- 
ponderance of  the  evidence  sustains  the 
figures  adopted  by  the  court 

The  following  is  the  other  question  embrace 
ed  in  the  second,  or  "(b),"  aasi^nkent  of  er- 
ror of  the  county  of  Norfolk: 

[11]  3.  Did  the  court  below  err  in  that  it 
failed  to  require  the  city  of  Portsmouth  to 
assume  any  portion  of  the  bonded  indebted- 
ness of  the  county  of  Norfolk,  other  than  the 
school  bonds  hereinafter  mentioned? 

The  county  indebtedness  in  question,  out- 
standing at  the  time  of  the  order  of  annexa- 
tion, amounted  approximately  to  1374,710. 
It  is  secured  by  first  lien  on  the  county's 
one-half  interest  In  the  Norfolk  county  fer- 
ries, above  mentioned.  The  annexation  takes 
over  the  territory  embraced  therein,  and  re- 
lieves the  county  from  all  future  outlay  on 
account  thereof,  but  the  county  will  still  con- 
tinue to  receive  its  one-half  of  the  rental 
return  from  said  ferries,  and  will  continue 
to  own  its  whole  one-half  interest  in  such 
ferries,  subject  to  said  lien  thereon,  which 
will  constitute  an  asset  far  more  tlian  suffl- 
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cient  to  pay  the  accruing  interest  and  princi- 
pal of  said  indebtedness,  and  the  county  will 
have  a  large  balance  remaining  with  which 
to  help  in  bearing  any  burden  of  taxation 
resting  on  the  remaining  territory  and  peo- 
ple of  the  county,  so  that  no  burden  of  taxa- 
tion is  left  on  the  people  of  the  remainder  of 
the  county  on  account  of  such  indebtedness. 
On  the  other  hand,  the  burden  of  future  taxa- 
tion, inseparable  from  the  annexed  territory, 
accompanies  it  and  Its  people  into  the  munici- 
pality, lind  yet  no  part  of  the  equitable  share 
of  such  territory  and  Its  people  in  the  coun- 
ty's share  of  said  ferries  passes  to  the  munic- 
ipality with  the  annexed  territory  or  its 
people.  That  is  to  say,  the  bonded  indebted- 
ness aforesaid  is  secured  on  an  asset  in  which 
all  the  people  of  the  whole  county  of  Norfolk, 
as  it  stood  prior  to  the  annexation,  had  a 
common  equitable  Interest;  and  we  are  of 
opinion  that  it  would  be  inequitable  to  hold 
that  that  portion  of  the  county  and  its  people 
embraced  in  the  annexation  aforesaid  must 
carry  with  them  a  part  of  the  burden  of  such 
indebtedness,  when  they  cannot  carry  with 
them  the  benefit  of  any  part  of  the  security 
therefor  in  which  they  formerly  had  an  in- 
terest. 

Such  being  the  situation,  the  position  taken 
by  the  county  of  Norfolk  on  this  point  is 
plainly  inequitable  and  cannot  be  maintained, 
unless  the  statute  aforesaid  (1  Pollard's  Ck>de 
1904,  {  1014a,  subsec.  3)  sustains  it. 

The  language  of  the  statute  on  such  point 
above  quoted,  so  far  as  material,  is  as  fol- 
lows: 

"In  every  case  of  annexation,  such  dty 
*  *  *  shall  assume  and  provide  for  the  reim- 
hnrsemert  of  the  county  *  *  *  of  such  just 
proportion  of  any  existing  indebtedness  of  such 
county  *  *  *  as  may  be  determined  in  said 
proceeding.    •    •    • »» 

We  are  of  opinion  that  the  statute  does 
not  require  the  assumption  by  the  mninicipal- 
ity  of  some  proportion  "of  any  existing  In- 
debtedness^'  mentioned,  but  only  of  such  pro- 
portion thereof  as  may  be  **Just;"  if  any. 

We  are  therefore  of  opinion  that  there  was 
no  error  in  the  holding  of  the  court  below 
complained  of  on  this  point. 

We  will  now  consider  the  cross-assign- 
ments of  error  of  the  city  of  Portsmouth 
above  mentioned,  which  may  be  again  stated 
and  will  be  passed  upon  in  their  order  as  set 
forth  below. 

[12]  4.  Did  the  court  err  in  requiring  the 
city  of  Portsmouth  to  assume  the  $95,000  of 
school  bonds,  which  were  an  existing  lien  on 
the  schoolhouse  property  in  the  annexed 
territory? 

This  question  must  be  answered  In  the 
negative. 

It  is  urged  in  the  brief  for  the  city  of 
Portsmouth  that  the  order  of  court  under  re- 
view "required  the  city  to  pay  for  these 
school  houses  Just  as  though  they  were  free 


from  lien."    In  this  position  such  brief  is  In 
error.    The  order  requires  only  that — 

"The  city  of  Portsmouth  shall  pay  to  the 
county  of  Norfolk  the  sum  of  $241.50  in  cash 
when  this  order  takes  effect,  and  shall  assume 
$95,000  of  the  bonds  *  *  *  now  outstand- 
ing, and  shall  pay  the  interest  thereon  until  ma- 
turity, as  compensation  for  the  said  school- 
houses  and  seven  lots  located  within  said  an- 
nexed territory.    ♦    ♦    ♦ »» 

The  $241.50  and  the  $95,000  of  said  bonds 
aggregate  $95,241.50,  the  total  value  of  said 
schoolhouses  and  lots  as  such  value  was  as- 
certained and  fixed  by  the  court  below. 

No  complaint  is  made  by  the  dty  of  Ports- 
mouth of  its  having  been  required  to  pay 
the  $241.50  as  compensation  for  the  said  lots. 
Hence  we  cannot  decree  on  that  question. 

It  is  a  concessum  in  the  case  that  the 
school  bonds  in  question  constituted  a  debt  of 
the  county  within  the  meaning  of  the  statute 
next  below  quoted. 

The  requirement  aforesaid  of  the  assump- 
tion by  the  city  of  Portsmouth  of  said  $95,- 
000  of  existing  indebtedness  falls  within  the 
requirements  of  the  aforesaid  statute  (1 
Pollard's  Code  1904,  {  1014a,  subsec.  8) 
that,  "in  every  case  of  annexation,  such  dty 
•  ♦  ♦  shall  assume  ♦  ♦  ♦  such  Just 
proportion  of  any  existing  debt  of  such 
county  ♦  ♦  ♦  as  may  be  determined  In 
said  proceeding,  ♦  ♦  • »»  unless,  indeed, 
the  equitable  interest  of  the  annexed  terri- 
tory and  its  people  in  the  Norfolk  county 
ferries  aforesaid  made  It  Inequitable  and  un- 
just that  this  should  be  done. 

On  the  latter  question  it  must  be  borne  in 
mind  that  these  school  bonds  are  not  a  lien 
on  the  said  ferries;  whereas,  the  other  in- 
debtedneiss  of  the  county  of  Norfolk  above 
mentioned  is  a  lien  thereon.  Hence  the 
prindple  upon  which  the  conclusion  was 
above  reached,  that  the  dty  of  Portsmouth 
cannot  under  the  statute  last  mentioned  be 
required  to  assume  any  part  of  the  indebted- 
ness of  the  county  of  Norfolk  aforesaid 
which  is  a  lien  on  such  ferries>  can  have  no 
application  to  said  $95,000  of  school  bond  in- 
debtedness so  as  to  remove  it  from  under 
the  requirements  of  such  statute.  That  be- 
ing so,  the  statute  Is  applicable  to  such 
school  bond  Indebtedness  and  requires  the 
city  of  Portsmouth  to  assume  the  same  as 
the  said  order  of  court  provides. 

[1 3]  5.  Did.  the  court  err  in  requiring  the 
dty  of  Portsmouth  to  pay  the  county  of  Nor- 
folk $18,500,  being  one-half  the  cost  of  the 
Port  Norfolk  and  West  Norfolk  bridge? 

One-half  of  the  bridge  in  question  was  in- 
cluded in  the  ahnexed  territory. 

The  position  taken  for  the  dty  on  this 
subject  is  that  the  statute  (1  Pollard's  Code 
1904,  I  1014a,  subsec.  8)  does  not  contem- 
plate compensation  bdng  made  to  the  county 
for  territory,  and  that  it  is  only  because  of 
the  express  provisions  of  the  statute  requir- 
ing that  compensation  shall  be  provided  for 
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to  the  cotmty  "for  any  sdioolhouse  or  other 
public  building/'  that  any  compensation  for 
territory  or  improvements  thereon  can  be 
required. 

We  are  of  opinion  that  such  position  is 
well  taken.  On  principle,  annexation  pro- 
ceedings cannot  be  regarded  as  transactions 
of  purchase  and  sale  between  private  parties. 
They  in  truth  involve  merely  a  change  of  form 
of  government  of  the  territory  affected  from 
that  of  a  county  to  that  of  a  town  or  dty. 
The  county,  town,  or  city  are  all  alike  mere 
political  subdivisions  of  but  one  and  the  same 
government,  that  of  the  state.  Whatsoever 
has  been  done  by  the  county  government  in 
the  past  and  paid  for,  in  the  way  of  public 
improvements  in  the  territory  in  question,  has 
been  done,  as  a  general  rule,  by  the  people 
and  property  owners  of  such  territory  by 
their  contributions  of  taxes,  and,  if  not,  to 
the  extent  that  such  improvements  have  ex- 
ceeded such  contributions,  their  construction 
has  been  justified  upon  the  consideration  that 
their  creation  was  for  the  general  welfare 
of  the  whole  of  those  upon  whom  the  burden 
was  placed  of  bearing  the  expense  of  such 
construction.  So  far  as  paid  for,  therefore, 
the  corpus  of  such  improvements  constitutes 
no  existing  burden.  The  debit  and  credit 
side  of  the  account  of  their  construction  is 
closed.  They  pass,  it  is  true,  with  the  terri- 
tory covered  by  an  annexation  into  the  juris- 
diction of  and  under  a  new  form  of  govern- 
ment. But  the  new  government  Is  still  a  gov- 
ernment of  the  same  territory  and  of  the 
same  people  and  over  the  property  therein. 
To  require  the  new  government  to  pay  for 
the  public  property  in  the  territory  it  re- 
c^ves  would  be  the  same  thing  in  effect  as 
to  require  such  government  to  make  again 
the  same  outlay  which  has  been  already 
made;  which,  of  course,  would  have  to  be 
met  in  future  by  taxation;  and  which  taxa- 
tion, in  part  at  least,  would  fall  upon  the 
former  people  and  property  owners  of  the 
annexed  territory,  and  to  that  extent  would 
result  in  compelling  them  to  pay  twice  for 
the  same  public  Improvements,  or  to  pay  for 
what  the  general  welfare  never  required  that 
they  should  pay. 

WUth  respect  to  existing  indebtedness  for 
the  improvements  tmentioned,  indeed^  the 
principle  is  different.  The  inhabitants  and 
property  owners  of  the  annexed  territory 
have  never  made  that  outlay.  When  they 
pass  under  the  new  form  of  government,  it  is 
but  just  that  they  should  carry  that  indebt- 
edness with  them.  But  it  is  not  just  to  them 
that  they  should  be  made  to  carry  a  greater 
burden  than  that  with  them. 

From  the  foregoing  considerations  it  wiU 
be  observed  that  the  statute  under  consider- 
ation, in  requiring  that  the  municipality  shall 
assume  and  provide  for  the  reimbursement 
of  the  county,  not  only  for  a  just  proportion 
of  any  existing  indebtedness,  but  "also  for 
compensation  for  any  schoolhouse  or  other 


public  building  of  such  county  located  with- 
in the  annexed  territory,"  etc.,  in  truth  de- 
parts from  the  true  principle  involved ;  and 
hence  the  statute  will  be  strictly  construed* 
upon  an  application  for  compensation  for  im- 
provements upon  the  annexed  territories,  and 
the  courts  should  not  compel  compensation 
sudi  as  that  under  consideration,  which  is 
beyond  the  requirements  of  the  terms  of  the 
statute,  whenever  ob;^ectionis  properly  made 
thereto. 

Such  was  the  view  of  the  law,  in  principle, 
taken  at  circuit  in  the  case  of  Richmond  v. 
Henrico. and  Chesterfield,  20  Ya.  Law  Re& 
268,  at  page  272,  where  the  learned  judge 
who  therein  presided  (Judge  A.  A.  Campbell, 
of  the  Twenty-First  Judicial  Circuit),  said: 

"  ♦  •  •  the  policy  of  the  act  does  not  seem 
to  contemplate  compensation  for  territory  to 
the  county." 

The  precise  point  we  have  under  consider^ 
ation  was  not  involved,  however,  and  was 
not  decided  in  that  case. 

The  order  under  review  will  therefore  be 
amended  so  as  to  omit  any  allowance  of  the 
item  in  question. 

We  have  now  to  consider  the  assignments 
of  error  of  the  Southern  Railway  Company 
in  its  appeal  in  this  case. 

All  the  questions  raised  by  the  assignments 
of  error  of  the  Southern  Railway  Company 
have  been  disposed  of  by  what  has  been  said 
above,  except  that  raised  by  the  following  as- 
signment, namely: 

[141  6.  That  the  failure  to  include  the 
Southern  Railway  Company  along  with  the 
Atlantic  Coast  Line  Railroad  Company  and 
the  two  other  railroad  companies  mentioned 
in  the  clause  of  the  order  of  annexation 
under  the  heading  "Terms  and  Conditions," 
Subdivision  E,  which  provides  that  the  City 
of  Portsmouth  will  take  no  steps  to  increase 
the  assessment  of  any  of  the  property  of  the 
railroads  mentioned  until  the  expiration  of  a 
period  of  20  months  after  peace  has  been  de- 
clared, and  which  also  provides  that  the  city 
shall  not  seek  to  have  established  any  ad- 
ditional crossings  or  crossing  safeguards, 
other  than  those  now  established,  until  the 
expiration  of  that  period,  was  an  unwarrant- 
ed and  unjustifiable  discrimination  against 
the  Southern  Railway  Company. 

Of  this  assignment  of  error  we  deem  It 
sufficient  to  say:  First,  that  it  raises  merely 
a  moot  question,  as  it  does  not  appear  that 
any  such  action  such  ab  is  referred  to  has 
been  in  fact  taken^  by  the  dty ;  and,  secondly, 
it  has  been  developed  in  the  argument  before 
us  that  no  unfair  discrimination  against  the 
Southern  Railway  Company  was  intended 
by  the  omission  of  the  name  of  such  company 
from  such  clatise  of  the  order,  and«  counsel 
for  the  city  in  argument  at  the  bar,  of  this 
court  having  stated  that  there  is  no  objection 
on  the  part  of  the  dty  to  the  insertion  of  the 
name  of  the  Southern  Railway  Company  in 
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tnich  dause  by  the  order  which  will  be  en- 
tered by  this  court,  this  will  be  accordingly 
done. 

7.  It  havingr  been  suggested  in  argnment 
before  us  that  some  confusion  may  arise  with 
regard  to  what  fiscal  year  is  meant  by  clause 
*'c"  of  the  "Terms  and  Conditions"  of  the 
order  of  the  court  below,  because  of  the 
pendency  of  the  appeal  In  this  case  and 
the  supersedeas  awarded  upon  the  allowance 
of  such  appeal,  it  wlU  be  ordered  that  the 
fiscal  year  mentioned  in  said  order  is  the 
year  for  which  the  leyles  therein  mentioned 
were  imposed  in  1918,  and  that  all  county 
levies  which  were  imposed  in  the  year  1918 
by  the  county  of  Norfolk  on  persons  and 
property  within  the  annexed  territory  shall 
be  paid  to  the  county  of  Norfolk. 

Upon  the  whole  case,  we  are  of  opinion  to 
amend  the  order  of  the  court  below  in  the 
four  particulars  above  mentioned,  and,  sub- 
ject to  such  amendments,  to  affirm  such 
order,  with  costs  to  the  city  of  Portsmouth, 
as   the   party   substantially   prevailing. 

Amended  and  affirmed. 


(124  Va.  769) 

ROSENBERG  v.  TURNER. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

27,  1919.) 

1.  Customs  and  Usaqss  ^=i»15(l,  2)  —  Cow- 
btbtjcnon  of  wobds— "excavate*'— parol 
Evidence. 

Ordinary  words  or  phrases  may  by  usage  of 
trade  acquire  a  restricted  or  limited  meaning, 
and  when  they  do,  that  meaning  may  be  shown 
by  parol  evidence,  and  hence  word  "excavate" 
as  used  in  a  building  contract  may  be  shown  to 
be  used  in  a  certain  locality  to  mean  removal  of 
dirt  only  and  not  stone. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Excavate.] 


2.  Contracts  «=»152,   175(1)— Construction 
—Meaning  of  Words. 

Words  in  a  contract  are  generally  construed 
in  their  usual  ordinary  and  popular  sense,  un- 
less it  can  be  legitimately  shown  in  some  way 
that  they  were  used  in  some  other  sense;  the 
burden  of  showing  this  being  always  upon  party 
alleging  it. 

• 

3.  Customs  and  Usages  €s=»12(1)  —  Knowl- 
edge OF  Parties. 

A  custom  of  trade  in  using  a  word  in  other 
than  its  ordinary  sense,  cannot  change  intrinsic 
character  of  contract  of  parties  who  are  igno- 
rant of  such  custom. 

4.  Appeal  and  Error  ^=»237(2)— Objections 
IN  Lower  Court— Reception  of  Evidence. 

Where  evidence  was  admissible  to  show  cus- 
tom, and  if  followed  by  evidence  sufficient  to 
charge  defendant  with  knowledge  thereof  would 
have  affected  contract  involved,  its  reception 
will  not  be  considered  error;  there  being  no 
motion  to  strike  or  instructions  asked  to  dis- 
regard the  evidence. 


6.  Contracts  «=»198(5)— "Excavate." 

The  word  "excavate"  as  ordinarily  used  in 
a  construction  contract  covers  the  removal  of 
solid  rock,  as  well  as  earth  and  loose  material. 

6.  Conteaots  <&s»285(2)— Architect's  Deter- 
mination—Extra  Work. 

In  a  construction  contract  providing  "that 
in  case  any  difference  of  opinion  shall  arise  be- 
tween said  parties  in  relation  to  the  contract, 
the  work  to  be  done  or  that  has  been  performed 
under  it,  etc.,  the  decision  of  the  architect  shall 
be  final  and  binding  on  all  parties  hereto,"  gave 
to  architect  power  to  determine  whether  or  not 
extra  compensation  should  be  paid  by  ownet 
for  work  which  contractor  claimed  was  not  cov- 
ered by  the  contract. 

7.  Trial  ^s»295(5)— Instructions. 

Two  instructions  presenting  the  two  oppos- 
ing theories  of  the  parties  should  be  read  to- 
gether to  determine  the  suflldency  of  either. 

8.  Trial  ^=»267(4)— Instructions— Request- 
ed Instruction. 

The  trial  court  may  disregard  all  instruc- 
tions tendered  and  give  instructions  of  its  own; 
and,  if  they  correctly  state  the  law  covering  all 
the  phases  of  the  case  presented  by  the  evi- 
dence and  fairly  submit  the  case  to  the  jury 
without  obscurity  or  ambiguity,  no  one  can 
complain. 

9.  Contracts  «=»353(11)—Instruotions— Ex- 
tra Work. 

The  court  properly  refused  to  instruct  the 
jury  not  to  find  for  plaintiff  unless  they  "fur- 
ther believed  from  the  evidence  that  defend- 
ant expressly  agreed  with  plaintiff  to  pay  for 
said  excavation  as  an  extra,"  the  use  of  the 
word  "expressly"  being  misleading,  where  one 
of  claims  of  plaintiff  was  that  a  contract  to  pay 
for  such  work  was  created  by  implication. 

Sims,  J.,  dissenting  in  part 


Error  to  Hustings  Court  of  Petensbnrg. 

Action  by  W.  R.  Turner  against  Joseph  L. 
Rosenberg.  There  was  a  Judgment  in  favor 
of  plaintiff,  and  the  defendant  brings  error. 
Affirmed. 

Lasslter  &  Drewery,  of  Petersburg,  tat 
plaintiff  in  error. 

Charles  Hall  Davis  and  Paul  Pettit,  both 
of  Petersburg,  for  defendant  in  error. 

BURKS,  J.  Joseph  L.  Rosenberg  let  to 
contract  the  construction  of  a  hotel  in  the 
city  of  Petersburg,  according  to  plans  and 
specifications  which  were  made  a  part  of  the 
contract  Haynes  Bros.,  general  contractors, 
agreed  to  furnish  all  the  materials  and  la- 
bor and  do  a  complete  Job  for  a  stated  sum 
agreed  upon  with  Rosenberg.  The  specifica- 
tions, amongst  others,  contained  the  follow- 
ing clauses: 

Under  the  title  of  "Excavating  and  Qrad- 
Ing": 
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"The  contractor  shall  visit  the  site  of  the 
building  and  examine  for  himself  the  condition 
of  the  lot,  and  satisfy  himself  as  to  the  nature 
of  the  soil. 

''Excavate  to  the  depth  as  shown  by  the 
drawings  for  the  cellar,  areas,  and  outside  en- 
trance, and  for  trenches  under  all  walls  and 
piers,  all  trenches  shall  be  excavated  to  the 
neat  size  as  far  as  practicable,  and  each  shall 
be  leveled  to  a  line  on  the  bottom,  ready  to  re- 
ceive the  foundation.  The  contractor  must  be 
careful  not  to  excavate  the  trenches  below  the 
depth  shown  by  the  drawings;  should  he  do  so 
he  must  pay  the  mason  for  the  extra  mason 
work  thereby  made  necessary,  as  under  no  con- 
ditions will  dirt  filling  be  allowed." 

Under  the  title  of  "General  Provisions,"  the 
following: 

"In  any  and  all  cases  of  discrepancy  in  fig- 
ures, the  matter  shall  be  immediately  submitted 
to  the  architect  for  his  decision,  and  without 
such  decision,  said  discrepancy  shall  not  be  ad- 
justed by  the  contractor,  save  and  only  at  his 
risk ;  and  in  the  settlement  of  any  complications 
arising  from  such  adjustment,  the  contractor 
shall  bear  all  extra  expense  involved. 

*^he  plans  and  these  specifications  are  to  be 
considered  co-operative;  and  all  work  neces* 
sary  to  the  completion  of  the  design  drawn  on 
plans,  and  not  described  herein,  and  all  works 
described  herein  and  not  drawn  on  plans,  are  to 
be  considered  a  portion  of  the  contract,  and 
must  be  executed  in  a  thorough  manner,  with 
the  best  of  materials,  the  same  as  if  fully  spec- 
ified." 

The  general  contractors  sublet  to  the  de- 
fendant in  error,  Turner,  the  brickwork  and 
excavating.  The  plans  and  specifications 
called  for  the  excavation  of  a  cellar  of  given 
dimensions  to  a  depth  of  10  feet.  After  ex- 
cavating to  a  depth  of  about  2  feet,  Turner 
struck  solid  rock.  This  was  a  great  surprise 
to  Turner,  Rosenberg,  the  supervising  archi- 
tect, and  every  one  connected  with  the  work. 
Thereupon  Turner  stopped  work,  and  notified 
the  supervising  architect,  who  was  the  same 
person  who  had  drawn  the  plans  and  speci- 
fications, and  Rosenberg,  that  he  did  not  con- 
sider blasting  within  the  terms  of  his  con- 
tract, and  that  he  would  proceed  no  further 
unless  he  was  paid  for  the  blasting  as  extra 
work.  Turner  was  a  subcontractor,  and  up 
to  this  time  had  no  contract  with  Rosenberg. 
He  claims,  however,  that  the  supervising 
architect  was  the  agent  of  Rosenberg,  and 
as  such  authorized  him  to  proceed  with  the 
blasting  as  extra  work.  He  completed  the 
work,  and  presented  to  Rosenberg  an  ac- 
count of  the  actual  costs  thereof,  which 
Rosenberg  refused  to  pay,  and  thereupon 
Turner  proceeded  by  motion  for  a  Judgment 
against  Rosenberg,  and  obtained  the  judg- 
ment to  which  this  writ  of  error  was 
awarded. 

The  notice  of  the  motion  is  quite  vague  as 
to  the  contract  upon  which  it  Is  founded. 
It  simply  describes  it  as  "a  certain  special 
contract  or  account,  a  copy  of  which  is  here- 


to attached,"  but  no  contract  Is  attached, 
only  an  account  for  labor  and  materials.  In 
the  bill  of  particulars  which  the  plaintifF 
was  required  to  furnish,  he  states  that  the 
labor  was  rendered  and  the  materials  were 
furnished  "under  a  special  verbal  contract 
made  between  W.  R.  Turner,  the  plaintiff, 
and  Joseph  L.  Rosenberg,  the  defendant,  act- 
ing by  R.  A.  Munden,  architect  for  the  build- 
ing and  agent  for  the  said  Rosenberg."  The 
plaintifF  does  not  claim  to  have  made  any 
contract  with  Rosenberg  dlrectiy,  or  that 
any  contract  was  implied  from  anything  said 
or  done  by  Rosenberg  directly,  but  that  the 
contract  was  the  result  of  the  language  and 
conduct  of  the  supervising  architect  The 
latter  contract  is  denied  by  Rosenberg  and 
the  architect 

If  the  removal  of  solid  rock  as  well  as 
earth  was  within  the  meaning  of  the  word 
"excavate"  used  in  the  specifications,  which 
Turner  had  seen  and  Inspected,  although  the 
presence  of  solid  rock  was  a  surprise  to 
him,  he  had  no  right  to  demand  extra  pay  for 
its  removal.  It  was  important,  therefore, 
for  him  to  show  that  it  was  not  so  includ- 
ed. This  he  attempted  to  do  by  showing  that, 
by  a  local  custom  or  usage  in  Petersburg,  the 
word  "excavate"  in  such  contracts  did  not 
embrace  solid  rock,  but  referred  only  to 
earth  and  loose  material.  Turner  himself 
apparently  recognizes  the  fact  that  ordinari- 
ly "excavate"  covers  stone  as  well  as  earth, 
for  he  says,  when  examined  as  to  the  local 
custom,  "if  the  parties  know  there  is  rock 
there,  it  is  specified  specifically."  It  is  then 
and  then  only  that  the  word  "blasting"  is 
used,  and  hence  the  necessity  for  falling  back 
on  the  custom.  The  evidence  offered  on  the 
subject  consisted  of  the  testimony  of  the 
plaintiff  himself  and  of  one  other  witness. 
On  this  subject,  the  plaintiff  testified  aa  fol- 
lows: 

"Q.  In  the  custom  of  the  trade,  here,  in  con- 
tracting, what  is  the  meaning,  or  the  generally 
accepted  meaning  of  the  word  'excavating'? 

"A.  We  always  figure  it  as  meaning  excavat- 
ing only  earth,  or  soil,  and  we  took  it  for  grant- 
ed that  this  was  soil,  particularly  so,  all  that 
way  through,  because  he  specified,  if  you  dig  a 
foot  deeper,  it  shall  not  be  filled  up  with  soil, 
but  would  have  to  be  built  back  up  with  brick- 
even  a  foot  deeper  than  the  plans  showed. 

"Q.  According  to  the  custom  of  the  trade, 
is  there  any  special  term  which  is  currently 
and  ordinarily  used  here  in  reference  to  the 
removal  of  hard  rock,  solid  rock? 

"A.  Well,  if  the  parties  know  there  is  rock 
there,  it  is  specified  specially. 

"Q.  Well,  in  speaking  of  removing  hard  rock, 
in  what  terms  would  you  speak  of  it? 

"A.  Blasting  the  rock. 

"Q.  So  that,  as  I  understand  it,  when  you 
used  the  term  'excavating,'  you  mean  the  re- 
moval of  earth  and  loose  dirt,  and  when  you 
are  referring  to  the  removal  of  hard  rock,  you 
used  the  term  'blasting'? 

"A.  Tea,  sir. 
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"Q.  That  is  generally  cnstomary  in  the  trade 
around  here,  is  it? 
"A.  Yes,  sir." 

The  witness,  Wilkinson,  testified  as  fol- 
lows: 

**Q.  Have  you  ever  done  any  contracting 
yourself? 

*A.  Yes,  sir;   I  have.    I  am  contracting  now. 

'Q.  According  to  the  custom  of  the  trade, 
what  is  the  meaning  of  the  term  'excavate' 
when  used  in  a  contract? 

*'A.  According  to  the  custom  that  we  have 
here  in  Petersburg,  all  excavations  are  of  dirt. 
When  it  comes  to  any  blasting,  that  is  stone; 
that  is  blasting  strictly.  It  is  just  the  remov- 
al of  dirt  and  any  other  debris  that  may  fall  in 
from  a  burned  building,  or  anything  like  that— 
any  loose  stuff. 

*'Q.  And  when  you  speak  of  removing  solid 
rock,  you  usually  use  the  term  'blasting'? 

'A.  Yes,  sir.' 
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[1-3]  This  line  of  examination  was  objected 
to  by  the  defendant,  but  his  objection  was 
overmled,  and  he  excepted.  Although  the 
word  "excavate**  be  not  a  word  of  art  requir- 
ing explanation  from  those  skilled  in  a  par- 
ticular branch  of  trade  or  learning,  even  or- 
dinary words  or  phrases  may  by  usage  of 
trade  acquire  a  restricted  or  llniited  mean- 
ing, and,  when  they  do,  that  meaning  may  be 
shown  by  parol  evidence,  and  this  Is  no  vio- 
lation of  what  is  usually  termed  the  parol 
evidence  rule,  but  the  custom  is  deemed  to 
be  a  part  of  the  contract  12  Gyc.  1081,  and 
cases  cited ;  Brown  on  Parol  Evidence,  §  57. 
Words,  however,  are  generally  construed  in 
their  usual,  ordinary,  and  popular  sense,  un- 
less it  iAn  be  legitimately  shown  in  some  way 
that  they  were  used  in  some  other  sense,  and 
the  burden  of  showing  this  is  always  upon 
the  party  alleging  it.  It  would  doubtless  be 
a  surprise  to  the  public  to  learn  that  the 
word  "excavate,"  as  used  in  the  case  at  bar, 
did  not  include  solid  rock,  in  the  absence  of 
any  evidence  of  a  local' usage  or  a  general 
trade  usage  such  as  Is  here  claimed  to  exist. 
It  was  necessary,  therefore,  to  establish  such 
usage.  The  mere  establishment  of  the  usage, 
however,  was  not  sufficient.  It  was  also 
necessary  to  bring  home  to  the  defendant 
knowledge  of  such  usage,  or  else  to  show  that 
it  was  of  such  long  continuance  and  so  cer- 
tain, general,  universal,  and  notorious  that 
knowledge  thereof  would  be  Imputed  to  the 
defendant  A  custom  of  trade  cannot  change 
the  intrinsic  character  of  the  contract  of 
parties  who  are  ignorant  of  such  custom. 
Ferguson  v.  Gooch,  94  Va.  1,  26  S.  B.  397, 
40  L.  R.  A.  234;  Consumers'  Ice  Ck>.  v.  Jen- 
nings, 100  Va.  719,  42  S.  E.  879.  In  Syer  & 
Co.  V.  liester,  116  Va.  541,  82  S.  E.  122,  It  was 
held  that— 

"Evidence  of  a  local  custom  or  usage  wHl  not 
be  received  to  affect  the  terms  of  a  contract 
unless  the  party  to  be  affected  thereby  had 
actual  knowledge  of  such  custom,  or  it  was  so 
well  established,  notorious,  and  generally  ac- 
cepted that  notice  of  it  will  be  imputed  to  him." 


See,  also,  on  the  subject  of  local  customs 
or  usages  of  trade,  Richlands  v.  Hiltebeitel, 
92  Va.  91,  22  S.  E.  806;  Southwest  Va.  M. 
Go.  V.  Chase,  95  Va.  50,  27  S.  E.  826;  Rich- 
mond V.  Barry,  109  Va.  274,  63  S.  E.  1074; 
Straus  V.  Pahed,  117  Va.  633,  85  S.  E.  969 ; 
Sutherland  v.  Gibson,  117  Va.  840,  86  S.  E. 
108. 

We  have  not  deemed  it  material  in  this 
case  to  consider  whether  or  not  it  is  neces- 
sary for  the  party  relying  upon  a  local 
custom  or  usage  to  set  It  up  in  his  pleadings. 
On  that  question  the  authorities  are  in  con- 
flict. Oriental  L.  Co.  v.  Blades  Xm  Co.,  103 
Va.  730,  741,  50  S.  E.  270,  and  authorities 
cited. 

[4]  The  objection,  however,  was  general, 
and  did  not  specify  any  ground.  It  was  ad- 
missible for  the  purpose  of  showing  the  local 
custom  or  usage,  and,  if  followed  by  evidence 
sufficient  to  charge  the  plaintiff  with  knowl- 
edge thereof,  would  have  affected  the  con- 
tract. It  was  not  so  followed,  nor  was  any 
motion  made  to  strike  it  out,  nor  any  instruc- 
tion asked  to  disregard  it.  When  offered  it 
was  admissible  for  the  purpose  for  which  it 
was  offered.  The  objection  to  its  admissi- 
bility was  general.  No  grounds  were  stated ; 
and  under  the  circumstances  of  this  case  the 
defendant  will  not  be  permitted  to  say  that 
its  reception  may  have  affected  the  verdict. 

[5,  6]  While  we  are  of  the  opinion,  as  here- 
inbefore stated,  that  the  word  "excavate,"  as 
used  in  the  case  at  bar,  covers  the  removal 
of  solid  rock  as  well  as  earth  and  loose  ma- 
terial, yet  as  held  in  Steves  v.  Amerman,  8 
N.  Y.  Supp.  150,  the  contrary  claim  hy 
Turner  was  not  so  clearly  without  foundation 
to  support  it  as  to  create  a  suspicion  of  good 
faith  in  raising  the  question.  As  soon  as  he 
struck  solid  rock,  he  stopl;)ed  work  and  noti- 
fied the  supervising  architect  that  he  would 
proceed  no  further  unless  he  was  paid  extra 
therefor.  The  architect  was  the  agent  of 
the  ovnier  to  see  that  the  plans  and  specifi- 
cations were  carried  out.  There  is  some  con- 
flict in  the  evidence  as  to  whether  or  not  the 
ardiitect  agreed  that  he  should  be  paid  ex- 
tra therefor,  but  if  the  architect  had  the 
right  to  decide  whether  or  not  he  was  en- 
titled to  extra  compensation,  the  question 
was  one  for  the  jury,  and  there  is  sufficient 
evidence  to  support  their  finding.  Under  the 
terms  of  the  contract  between  Bosenberg  and 
the  general  contractors,  it  was  provided: 

"That  in  case  any  difference  of  opinion  shall 
arise  between  said  parties  in  relation  to  the 
contract,  the  work  to  be  done  or  that  has  been 
performed  under  it,  or  in  relation  to  the  plans, 
drawings  and  specifications  hereto  annexed,  the 
decision  of  Bichard  A.  Munden,  the  architect, 
shall  be  final  and  binding  on  all  parties  hereto." 

We  are  of  opinion  that  this  provision  of 
the  contract  gave  to  the  said  architect  the 
power  to  determine  whether  or  not  such  ex- 
tra compensation  should  be  paid  by  the  own- 
er, and  that  the  verdict  of  the  Jury  support- 
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iDg  that  view,  rendered  upon  the  oonflicting 
eyidence,  1b  conclusive  of  the  question. 

Instructions  2  and  3,  given  by  the  trial 
oourt,  of  its  awn  motion  were  as  follows: 

"(2)  If  the  plaintiff,  who,  as  subcontractor, 
was  making  the  excavation,  in  prosecuting  the 
work  of  excavation,  struck  rock  which  required 
blasting,  and  thereupon  notified  the  supervis- 
ing architect  that  blasting  was  not  contemplat- 
ed in  the  contract  and  would  be  extra  work; 
and  if  the  architect  directed  him  to  proceed 
with  the  work,  but  keep  a  separate  account 
of  the  cost  of  the  blasting,  and  that  he  would 
be  paid  therefor,  then,  under  the  contract,  this 
decision  of  the  architect  was  binding  upon  his 
principal,  the  defendant,  and  the  jury  should 
find  for  the  plaintiff. 

"(3)  If,  however,  the  architect  informed  the 
plaintiff  that  the  blasting  was  covered  by  the 
contract  and  was  not  extra  work,  but  directed 
him  to  proceed  with  the  work,  keeping  a  sepa- 
rate account  of  the  cost  of  the  blasting,  and 
he  would  take  the  matter  up  with  the  defend- 
ant, and  he  did  take  it  up  with  the  defendant 
and  the  defendant  refused  to  pay  for  the  same 
as  extra  work,  then  the  plaintiff  is  not  entitled 
to  recover." 

No  objection  is  made  to  instruction  8. 
Objection  is  made,  however,  to  instruction  2, 
because  It  "fails  to  inform  the  Jury  that  the 
consent  of  the  owner  was  necessary  before 
the  architect  could  order  extra  work.  Afore- 
over,  under  the  contract  In  this  case.  It  was 
not  for  the  subcontractor,  Turner,  to  decide 
what  was  extra  work.  It  .was  provided  by 
the  contract  and  specifications  that  the  de- 
cision of  the  architect,  Munden,  should  be 
fihal  and  binding.  Bfunden  decided  that  the 
excavation  of  the  cellar  to  the  depth  shown 
in  the  drawings  was  not  extra  work." 

[7]  The  two  instructions  should  be  read 
together,  as  they  'present  the  two  opposing 
theories  of  the  plaintiff  and  the  defendant, 
and  when  so  read,  we  do  not  think  they  are 
amenable  to  the  objection  raised.  Under 
the  contract  between  the  defendant  and  the 
general  contractors,  it  was  the  province  of 
the  architect  to  decide  whether  work  was  or 
was  not  extra,  and  the  owner's  consent  to 
such  decision  was  given  when  he  signed  the 
contract. 

[8]  The  trial  court  committed  no  error  in 
refusing  instructions  II,  III,  and  IV  tendered 
by  the  defendant,  as  the  instructions  already 
given  by  the  court  suflSdently  instructed  the 
Jury  <m  the  points  covered  by  the  rejected 
Instructions.  It  is  said  in  the  petition  for  the 
writ  of  error  (and  authorities  are  cited  to 
support  the  statement)  that — 

"A  party  has  a  right  to  have  his  instructions 
given  in  his  own  language,  provided  there  are 
facts  in  evidence  to  support  them,  that  they 
contain  a  correct  statement  of  the  law,  are  not 
vague,  irrelevant,  obscure,  ambiguous,  or  cal- 
culated to  mislead." 


This  statement  should  always  be  accom- 
panied  by  the  further  statement,  "provided 
the  Jury  has  not  already  been  sufficiently  in- 
structed on  the  subject."  The  trial  court 
may  discard  all  instructions  tendered  and 
give  instructions  of  its  own,  and  If  they  cor- 
rectly state  the  law,  cover  all  the  phases  of 
the  case  presented-  by  the  evidence,  and 
fairly  submit  the  case  to  the  Jury  without 
obscurity  or  ambiguity,  no  one  can  complain. 
E.  I.  Du  Pont,  etc.,  Co.  v.  Sneed's  Adm*r,  97 
S.  B.  812.  This  practice  will  often  relieve 
the  difllculties  arising  out  of  a  multitude  of 
instructions. 

Instruction  V,  tendered  by  the  defoidant, 
was  properly  refused  because  it  was  mis- 
leading. The  plaintiff  was  not  claiming  by 
virtue  of  the  contract  he  had  made  with  the 
general  contractors  at  the  time  his  bid  was 
made,  but  by  a  subsequent  contract  alleged 
to  have  been  made  with  the  architect  as  the 
agent  of  the  owner.  The  instruction  tender- 
ed dealt  with  the  original  letting  only,  and 
made  no  reference  to  any  subsequent  agree- 
ment between  the  parties.  Its  tendency  was 
to  lead  the  Jury  to  believe  that  they  should 
find  for  the  defendant,  notwithstanding  a 
subsequent  agreement,  if  the  plaintiff  failed 
to  consult  the  architect  as  to  the  meaning 
of  certain  terms  before  submitting  his  bid. 

[9]  Instruction  VI  tendered  by  the  defend- 
ant was  also  properly  refused,  as  the  latter 
part  of  the  Instruction  exempted  the  defend- 
ant from  liability  unless  the  Jury  "further 
believe  from  the  evidence  that  Rosenberg 
expressly  agreed  with  said  Turner  to  pay 
for  said  excavation  as  an  extra."  The  Jury 
may  have  been  misled  by  the  use  of  the 
word  "expressly."  One  of  the  claims  of  the 
plaintiff  was  that  he  stopped  work  as  soon 
as  he  struck  rock  and  refused  to  proceed  fur- 
ther unless  he  was  paid  extra  for  the  blast- 
ing, and  that  the  architect  thereafter  direct- 
ed him  to  proceed  with  the  excavating  and 
to  keep  a  s^arate  account  of  the  costs  there- 
of, thereby  creating  a  contract  by  implica- 
tion. There  .was  conflict  In  the  evidence  as 
to  whether  there  was  an  express  contract  to 
pay  extra  for  the  work,  but  if  there  was  a 
contract  by  implication  it  was  as  binding  on 
the  defendant  as  if  it  had  been  expressed  in 
words,  and  this  view  of  the  case  should  not 
have  been  excluded  from  the  Jury. 

EV>r  the  reasons  hereinbefore  stated,  the 
Judgment  of  the  hustings  court  is  aflSnned. 

Afllrmed. 

SIMS,  J.,  concurs  In  the  fbregoing  opinion, 
except  in  its  conclusion  as  to  the  usual  and 
general  meaning  of  the  word  "excavate,"  as 
used  in  building  contracts  and  as  used  in  the 
case  in  Judgment 

PRBNTIS,  J.,  concurs  in  the  result 
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(177  N.  C.  543) 

STATE  V.  PITTS.     (No.  3450 

(Supreme  Court  of  North  Carolina.     April  9, 

1919.) 

1.  CimliNAii  Law  ^=3»407(2)  —  Evideivcb  — 
ADI1IS6I0N  — Accusation  of  Crime  iit  Db« 
fendaiNt's  Presence— Silence. 

In  a  prosecution  for  violation  of  the  intox- 
icating liquor  law,  it  was  competent  to  show 
that  two  parties,  while  driving  away  from  de- 
fendant's shop,  stated  to  witness  in  defend- 
ant's hearing  tliat  they  had  just  bought  intox- 
icating liquor  from  defendant  which  they  then 
had  in  their  possession,  and  that  defendant  re- 
mained silent  under  the  accusation,  since  de- 
fendant had  full  and  fair  opportunity  to  answer 
the  accusation. 

2.  Criminal  Law  ^=»409,  781(1)— Bvidbnob 
—Accusation  of  Crime— Confession  by 
SiucNCE  When  Accused— Instructions. 

Evidence  of  a  witness  that  parties  in  de- 
fendant's presence  stated  defendant  had  il- 
legally sold  inltoxicating  liquors  to  them,  and 
that  defendant  remained  silent,  should  be  re- 
ceived cautiously,  and  the  jury  should  be  care- 
fully instructed  to  disregard  it.  If  they  ulti- 
mately find  that  any  of  the  elements  essential 
to  make  it  competent  are  missing. 

3.  Witnesses  ^=»52(7)  —  Evidence  of  De- 
fendant's Wife  as  to  Liquor  Kept  on 
Premises— Competency. 

Evidence  of  the  wife  of  defendant  accused 
of  violation  of  the  law  agiunst  sale  of  intoxi- 
cating liquors  as  to  officers  having  been  to 
their  place  three  times  that  fall,  and  as  to  the 
jugs  and  kegs  and  liquor  kept  on  the  place,  and 
as  to  its  secret  hiding  places,  was  competent 

4.  Criminal  Law  id=s>696(6)  —  Motion  to 
Strike  Testimony— Objections  Made  Too 
Late. 

In  a  prosecution  for  the  sale  of  intoxicating 
liquors,  it  was  not  error  to  refuse  to  strike  out 
testimony,  where  defendant's  objections  thereto 
came  too  late. 

Appeal  from  Superior  Court,  Forsyth  Comi- 
ty; Lane,  Judge. 

Ed.  Pitts  was  convicted  of  violation  of  the 
law  relating  to  the  sale  of  Intoxicatlog  liq- 
uors, and  he  appeals.    Affirmed. 

W.  T.  Wilson,  of  Wlnston-Salem,  for  ap- 
pellant. 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 


PER  CUKIAM.  The  Indictment,  with  four 
counts,  was  for  selling  liquor,  for  keeping 
liquor  in  defendant's  possession  for  sale,  for 
receiving  more  than  one  quart  of  liquor  with- 
in a  period  of  15  days,  and  for  shipping  or 
transporting  from  places  within  and  places 
without  this  state  to  persons  in  this  state.  In 
one  package  and  at  one  time,  more  than  one 
quart  of  spirituous  and  vinous  liquor  and  in- 
toxicating bitters,  and  more  than  five  gal- 


lons of  malt  liquors,  it  being  transported  and 
delivered  in  one  package,  which  was  contain- 
ed in  more  than  one  receptacle.  The  defend- 
ant was  convicted,  and  from  the  Judgment 
u];>on  the  verdict,  having  excepted,  he  ap- 
pealed. 

There  was  evidence  fully  sufficient  and 
very  convincing  to  support  the  verdict  of 
guilty,  and  there  is  no  ground  of  complaint 
on  tliat  score. 

[1]  It  was  competent  to  show  by  the  wit- 
ness Geo.  W.  Flynt  that  Sam  Johnson  and  a 
negro,  who  were  in  a  buggy  driving  away 
from  defendant's  shop,  stated  to  him,  in  the 
presence  and  hearing  of  the  defendant,  that 
they  had  just  bought  from  the  defendant  the 
liquor  which  they  then  had  In  their  posses- 
sion, and  that  the  defendant  said  nothing 
when  this  accusation  of  selling  liquor  was 
made  against  him,  but  remained  silent  and 
mute.  Sam  Johnson  had  two  pints,  for  which 
he  gave  |2  a  pint,  and  the  negro  one  pint, 
for  which  he  gave  |2,  and  this  was  stated 
in  the  hearing  of  the  defendant,  and  he 
again  made  no  reply  to  the  charge,  but  stood 
mute.  Objection  wtis  taken  to  this  evidence, 
but  it  was  undoubtedly  competent,  as  an  in- 
nocent man  similarly  situated  would  natural- 
ly speak  in  denial;  the  charge  of  his  guilt 
being  direct  and  explicit,  and  calling  for  a 
denial  if  he  was  Innocent  He  also  had  full 
and  fair  opportunity  to  answer  the  accusa- 
tion.^ The  case  is  therefore  well  within  the 
rule  "as  stated  in  State  v.  Jackson,  150  N.  C. 
831,  64  S.  E.  376.  It  was  said  in  State  v. 
Suggs,  89  N.  C.  530  (approved  and  dted  in 
State  V.  Walton,  172  N.  C.  831,  90  S.  E.  518): 

''A  declaration  in  the  presence  of  a  party  to 
a  cause  becomes  evidence,  as  showing  that  the 
party,  on  hearing  such  a  statement,  did  not 
deny  its  truth;  for,  if  he  is  silent  when  he 
ought  to  have  denied,  there  is  a  presumption  of 
his  acquiescence.  And  where  a  statement  is 
made,  either  to  a  man  or  within  his  hearing, 
that  he  was  concerned  in  the  commission  of  a 
crime,  to  which  he  makes  no  reply,  the  natural 
inference  is  that  the  imputation  is  wcdl  found- 
ed, or  he  would  have  repelled  it." 

[2]  This  kind  of  evidence  ia  admitted  un- 
der the  maxim  that  he  who  Is  silent  when 
he  is  called  upon  to  speak  in  the  protection  of 
his  interests,  and  has  the  opportunity  of  do- 
ing so,  is  to  be  taken  as  assenting  to  what  ia 
said  by  another  in  his  presence  and  hearing. 
2  Taylor  on  Evidence  (Am.  notes  by  Cham- 
berlayne)  p.  527;  State  v.  Jackson,  supra; 
State  V.  Walton,  supra.  Such  evidence  should 
be  received  cautiously,  and  while  the  Judge 
may  have  held  it  to  be  prima  facie  admissi- 
ble on  the  facts  as  they  appeared  to  him,  the 
Jury  should  be  carefully  instructed  in  regard 
to  it,  and  directed  to  disregard  it,  if  they 
ultimately  find  that  any  of  the  essential-  ele- 
ments which  are  required  to  make  it  compe- 
tent, and  which  should  be  explained  to  the 
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Jury,  are  mlssliig.  State  v.  Walton,  supra; 
State  V,  Booker,  68  W.  Va.  8,  69  S.  E.  295. 
Defendant's  conduct  should  be  free  and  vol- 
untary, and  not  influenced  by  duress  or  prom- 
ises held  out  to  him,  as  in  the  case  of  other 
confessions  or  admissions. 

[3,4]  The  remaining  exceptions  are  with* 
out  any  merit  Most  of  the  questions  to 
which  objection  was  taken  were  answered 
favorably  to  the  defendant,  or,  at  least,  in  a 
way  that  did  not  prejudice  him,  and  the  oth- 
ers, if  not  competent,  were  harmless.  The 
evidence  of  Mrs.  Ekl.  Pitts,  to  which  the  de- 
fendant objected,  was  competent,  when  it  is 
considered  in  connection  with  the  other  parts 
of  her  testimony,  and  at  least  so  upon  the 
charge  of  keeping  liquor  for  sale.  Besides, 
one  of  the  three  objections  came  too  late,  and 
it  was  discretionary  with  the  judge  whether 
he  would  strike  out  the  testimony.  The  an- 
swers to  the  other  objections  were  harmless, 
if  not  favorable  to  defendants.  The  last 
question  was  not  answered.  In  re  Smith's 
Will,  163  N.  C.  464,  79  S.  B.  977;  Schas  v. 
Insurance  CJo.,  170  N.  C.  at  page  421,  87  S. 
E.  222,  Ann.  Cas.  1918A,  679.  None  of  these 
rulings  was  prejudicial,  and  therefore  they 
cannot  be  assigned  as  error.  State  v.  Shoe- 
maker, 101  N.  C.  690,  8  S.  B.  332;  State  v. 
Eller,  104  N.  C.  853,  10  S.  E.  313;  State  v. 
Anderson,  92  N.  0.  732;  State  v.  De  Graff, 
113  N.  C.  688, 18  S.  E.  507. 

We  cannot  find  in  the  record  any  cause  to 
reverse  the  judgment  and  grant  a  new  trial. 

No  error. 


(177  N.  C.  298) 

BRISTOL  GROCERY  CO.  v.  BAILS  et  aL 

(No.  353.) 

(Supreme  (Dourt  of  North  Carolina.     April  9, 

1919.) 

1.  Exemptions  ^=»19  — Rights  of  Married 
Women— Effect  of  Statute. 

Revisal  1905,  |  2118,  relating  to  filing  cer- 
tificates and  displaying  the  name  of  a  married 
woman  at  the  place  of  business  when  she  is  a 
partner,  while  fixing  as  a  penalty  for  its  vio- 
lation that  the  married  woman  shall  be  deemed 
a  free  trader  and  liable  for  her  debts,  does  not 
deprive  her  of  her  rights  to  personal  property 
exemption  as  against  execution,  and  noncompli- 
ance therewith  has  no  effect  on  such  right 

2.  EZEMFTioNS  (&=>104— Rights  of  Married- 
Women— Forfeiture. 

A  married  woman's  right  to  a  personal 
property  exemption  guaranteed  by  Const  art 
10,  t  If  18  not  forfeited  even  by  a  fraudulent 
conveyance. 

8.  Exemptions  ^=»19  — Rights  of  Married 
Women— Partners. 

A  married  woman  who  la  a  partner  with 
her  husband  in  a  mercantile  business,  and  there- 
fore jointly  and  severally  liable  with  him  under 
Laws  1911,  c  109,  is  entitled  to  her  personal 


property  exemption  as  against  execution,  under 
Const  art.  10,  1 1,  exempting  the  personal  prop- 
erty of  any  resident  of  the  state  to  the  value  of 
9500. 

Appeal  from  Superior  0>nrt,  A&he  County; 
Lane,  Judge. 

Action  by  the  Bristol  Grocery  Company 
against  W.  Bails  and  others.  From  a  judg- 
ment allowing  a  personal  property  exemp- 
tion, plaintiff  appeals.    No  error. 

The  defendant  W.  Bails  was  a  general 
merchant  and  purchased  goods  from  the 
plaintiffs.  Later  W.  Balls  and  his  wife^  Es- 
sie Lee  Bails,  made  an  assignment  for  bene- 
fit of  creditors,  alleging  that  they  were 
partners  in  the  mercantile  business  and 
each  of  them  claiming  their  personal  prop- 
erty exemption.  The  plaintiffs  brought  an 
action  attaddng  the  deed  of  assignment  for 
fraud  on  the  part  of  W^  Bails  in  the  pur- 
chase of  the  goods  and  contesting  the  right 
of  Essie  Lee  Bails  to  exemption,  and  charg- 
ing that  J.  E.  Shumate  was  a  partner,  and 
asking  Judgment  against  him.  The  jury 
found  as  a  fact  that  she  was  a  partner  in 
the  business,  and  that  J.  E.  Shumate  was 
not  Judgment  upon  the  verdict  allowing  the 
personal  property  exemption  to  the  wife^ 
and  appeal  by  the  plaintiffs. 

J.  B.  Coundll  and  G.  L.  Park,  both  of  Jef- 
ferson, for  appellant. 

T.  C.  Bowie,  of  Jefferson,  and  R.  A.  Dough- 
ton,  of  Sparta,  for  appellees. 

CLARK,  C.  J.  The  only  point  presented 
in  the  argument  in  this  court  was  as  to  the 
correctness  of  the  judgment  permitting  Essie 
Lee  Bails  to  have  her  personal  property  ex- 
emption allotted. 

The  right  to  the  homestead  and  personal 
exemption  is  guaranteed  to  "every  resident'* 
by  the  Constitution.  The  liability  of  the 
wife  on  her  contracts  has  been  settled  ever 
since  the  statute  which  provided: 

"Every  married  woman  shall  be  autfaoriaed  to 
contract  and  deal  so  as  to  affect  her  real  and 
personal  property  in  the  same  manner  and  with 
the  same  effect  as  if  she  were  unmarried." 
Chapter  109,  Laws  1911. 

See  Liplnsky  v.  Revell,  167  N.  C.  606,  83 
S.  B.  820;  Bowen  v.  Daugherty,  168  N.  C. 
244,  84  S.  E.  265,  Ann.  Cas.  1917B,  1161; 
Royal  V.  Southerland,  168  N.  C.  406,  407, 
84  S.  B.  708,  Ann.  Cas.  1917B.  623;  Warren 
V.  Dall,  170  N.  C.  410,  87  S.  B.  126;  Thrash 
V.  Ould,  172  N.  C.  730,  90  S.  E.  915. 

The  wife,  therefore,  has  been  held,  ever 
since,  liable  jointly  and  severally  whenever 
a  partner  or  a  surety.  There  is  no  question 
arising  here  between  husband  and  wife  as  to 
the  validity  of  the  contract  of  partnership 
as  between  them  under  Rev.  {  2107,  nor  as  to 
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title  derived  from  tbem.  But  they  each  ad- 
mit the  partnership  and  assent  to  the  other 
asserting  the  claim  to  exemption  as  a  part- 
ner. Scott  y.  Kenan,  d4  N.  C.  300 ;  Richard- 
son V.  Redd.  118  N.  C.  677,  24  S.  B.  420.  The 
Jury  have  found  as  a  fact  that  such  partner- 
ship existed,  and  the  Constitution  decrees 
(article  10,  §  1)  that  "the  personal  property 
of  any  resident  of  this  state,  to  the  value  of 
five  hundred  dollars"  shall  be  exempt  from 
execution. 

It  was  held  even  prior  to  the  Martin  Act 
of  1911  that  on  a  Judgment  against  the  wife 
she  is  entitled  to  her  personal  property  ex- 
emption. Harvey  v.  Johnson,  133  N.  C.  353, 
45  S.  E.  644.  There  are  other  parts  of  that 
decision  which  do  not  obtain  since  the  pas- 
sage of  the  Martin  Act 

[1,  2]  The  plaintiffs  contend  that  Essie  Lee 
BaUs  had  failed  to  comply  with  Rev.  t  2118, 
and  chapter  77,  Laws  1913,  as  to  filing  a 
certificate  with  the  clerk  of  the  superior 
court  and  displaying  her  name  at  the  place 
of  business,  and  therefore  that  she  could  not 
be  a  partner  in  the  business,  and  hence  not 
entitled  to  her  legal  exemption.  Rev.  {  2118, 
fixes  as  a  penalty  for  the  violation  of  that 
section  that  the  married  woman  shall  be 
deemed  a  free  trader  and  shall  be  liable  for 
her  debts,  but  does  not  attempt  to  deprive 
her  of  her  rights  to  her  personal  property 
exemption.  Indeed,  such  right  to  an  exemp- 
tion, being  guaranteed  by  the  Ck)nstitution,  is 
not  forfeited  even  by  a  fraudulent  convey- 
ance. Cruramen  v.  Bennet,  68  N.  C.  4M; 
Arnold  v.  Bstis,  92  N.  0.  162;  Rankin  v. 
Shaw,  94  N.  C.  405;  Dortch  v.  Benton,  98  N. 
O.  190,  3  S.  E.  638,  2  Am.  St  Rep.  331 ;  Rose 
V.  Bryan,  157  N.  Q.  173,  72  S.  B.  960.  Stone 
V.  McLamb,  153  N.  0.  378,  69  S.  E.  281, 
holding  a  married  woman  liable  as  a  free 
trader  formerly  in  such  cases,  is  applicable 
to  all  married  women  under  the  Martin  Act, 
but  does  not  deprive  her  of  her  constitutional 
exemption. 

[31  On  the  findings  of  the  Jury,  Essie  Lee 
Bails  was  a  partner  in  the  business,  was  li- 
able for  all  its  debts,  and  is  entitled  to  her 
constitutional  exemptions  against  an  execu- 
tion upon  the  Judgment  rendered  against  her. 

No  error. 


(177  N.  C.  284) 

FIDELITY   BANK  v.  WYSONG  ft  MILES 
CO.,  Inc.     (No.  825.) 

^Supreme  Court  of  North  Carolina.     April  2* 

1919.) 

1.  Appsaz.  and  Error  €=s»928(1)— Review— 
Presumptions— Correctness  of  Charge. 
Where  there  la  no  exception  to  the  charge, 
and  charge  is  not  set  forth  in  the  record,  the 
coart  on  appeal  will  assume  that  it  was  correct 
in  every  respect  and  satisfactory  to  appellant 


2.  Appeal  and  Error  ^s»930(2)~pREstncp- 
TI0N&— Instructions. 

Jury  will  be  presumed  to  have  followed  in- 
structions. 

3.  Trial  ^=>343— yEEDici^--CoN8TRUcTioN. 

Verdict  will  be  construed  in  the  light  of  the 
evidence  and  what  presumably  was  the  charge. 

4.  Appeal  and  Error  ^=9999(1)— Review— 
Jury  Findinq. 

Finding  of  jury  that  usurious  agreement  was 
not  entered  into  or  that  there  waa  no  intent  to 
violate  statute  will  not  be  reviewed  on  appeal. 

5.  Appeal  and   Ejeror  ^3»692(1>— Record— 
Showing  of  Excluded  Testiicont. 

Objection  to  exclusion  of  question  address- 
ed to  witness  cannot  be  sustained  on  appeal, 
where  answer  witness  would  have  given  does  not 
appear. 

6.  Witnesses  ^=»240(6)— Leadino  Question 
—Instructions  by  Third  Party. 

In  action  involving  issue  of  whether  there 
was  a  usurious  agreement  between  plaintiff 
bank  and  defendant  maker  of  notes,  requiring 
defendant  to  maintain  20  per  cent  of  indebted- 
ness on  deposit,  question,  "Did  *  *  *  in- 
struct you  to  maintain  a  balance  of  20  per  cent, 
of  the  indebtedness  of  (defendant)  with  (plain- 
tiff) bank,**  held  leading. 

7.  Witnesses  ^=^240(2)— Leading  Questions 
—Discretion. 

Whether  leading  question  should  be  exclud- 
ed was  discretionary  with  court 

8.  Appeal  and  Error  «=»1058(2)— Review- 
Harmless  Error. 

Exclusion  of  question  was  harmless,  where 
witness  would  have  testified  to  fact  previous- 
ly testified  to  without  objection,  and  which  was 
not  seriously  contested. 

9.  Evidence     «=5>242(1)  —  Declarations  — 
Agent— Scope  of  Authority. 

Evidence  as  to  agent's  declaration  as  against 
principal  ia  competent,  where  made  about  mat- 
ters within  the  scope  of  his  authority,  and  re- 
lates to  the  transaction  in  which  he  was  then 
engaged  on  behalf  of  principal 

10.  Evidence    ^=s»244(2)  —  Declarations  — 
Corporate  Officers. 

Evidence  of  declarations  of  president  of  cor- 
poration is  competent  to  bind  corporation;  the 
president  being  an  agent  of  the  corporation.        ; 

11.  Witnesses  ^=s>142— Competency— T^anb- 
ACTioNS  with  Deceased. 

In  bank's  action  against  defendant  corpora- 
tion, stockholder  and  ofiScer  of  bank  could  tes- 
tify as  to  declarations  made  by  deceased  presi** 
dent  of  defendant,  not  being  a  party  to  action  or 
claiming  through  or  under  a  party,  and  not  tes- 
tifying against  representative  of  deceased  per- 
son, or  against  any  person  deriving  his  interest 
through  such  person,  nor  as  to  personal  trans- 
action or  communication  between  witness  and 
a  deceased,  under  Revisal  1905,  §  1631. 

Appeal    from    Superior    Court,    Durham 
County;  Devin,  Jullge. 


^=»For  other  cases  sm  same  topic  and  KET-NUMBBR  in  all  K^y-Numb^dd  Dlgeata  and  indexes 
98S.B.-49 
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Action  by  the  Fidelity  Bank  against  the 
Wysong  &  MUes  Company,  Incorporated. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   No  error. 

The  plaintiff  alleged  that  the  defendant 
corporation  is  indebted  to  it  in  the  sum  of 
$13,320,  with  interest  as  stated,  being  the 
balance  due  on  the  three  notes,  one  of  $1,000, 
another  of  $8,000,  and  the  remaining  one  of 
$4,500,  due  90  days  after  th^r  respective 
dates,  and  given  by  defendant  to  it,  for  mon- 
ey loaned.  In  €he  months  of  March  and  ApriL 
1918. 

The  defendant  denied  that  any  money  had 
been  loaned,  but  admitted  the  execution  of 
the  three  notes,  and  alleged,  as  a  counter- 
daim,  that  they  had  an  agreement,  under 
which  it  was  to  borrow  of  the  plaintiff  a 
large  sum  of  money  from  time  to  time,  but 
upon  the  condition*  and  as  a  part  of  the 
consideration  for  the  loans,  that  the  defend- 
ant should  keep  on  deposit  with  the  plain- 
tiff bank  a  sum  of  money  equal  to  20  per 
cent  of  the  total  amount  of  the  loan  as 
made  to  it,  which  should  not  be  subject  to 
check;  or,  in  other  words,  the  defendant 
borrowed  ttie  money  and  gave  its  three  notes 
for  the  full  amount  of  the  loan,  but  received 
twenty  per  cent,  less  than  the  amount  of  it 
or  the  same  per  cent,  less  than  the  t&ce  val- 
ue of  the  notes. 

Defendant  further  alleged  that  it  borrow- 
ed other  money  from  the  plaintiff  bank,  un- 
der a  similar  agreement  as  to  the  keeping 
of  the  20  per  cent  of  each  loan  on  deposit 
with  the  bank,  so  that,  in  all,  the  defendant 
had  borrowed,  and  executed  its  notes  for, 
$46,000,  and  had  received  only  $36,000  there- 
on, when  the  plaintiff  applied  the  20  per 
cent,  kept  on  deposit  under  the  agreement, 
and  amounting  then  to  $3,700,  to  the  indebt- 
edness of  the  defendant;  that  during  the 
entire  course  of  these  transactions,  it  further 
alleges,  the  interest  on  the  respective  loans, 
or  the  notes  given  therefor,  was  regularly 
paid  by  defendant  at  the  rate  of  6  per  cent., 
and  that  '*the  requirement  on  the  part  of 
the  plaintiff  that  the  defendant  should  keep 
on  deposit  with  the  plaintiff  20  per  cent  of 
the  amounts  represented  by  the  said  notes 
was  simply  a  scheme  by  which  the  plaintiff 
charged,  reserved,  and  collected  a  greater 
rate  of  interest  than  that  allowed  by  law ;" 
that  under  this  scheme,  which  was  devised 
for  the  purpose  of  exacting  and  receiving 
excessive  and  unlawful  interest,  under  the 
guise  of  a  fair  and  valid  transaction,  the 
defendant  had  paid  to  the  plaintiff,  and  the 
later  has  received,  as  usury,  the  sum  of  $5,- 
232.50,  and  for  this  amount  it  demands  judg- 
ment 

The  plaintiff  answered  to  the  counterclaim 
and  denied  that  it  had  received  any  exces- 
sive or  unlawful  interest  from  the  defend- 
ant, or  that  it  had  agreed  to  do  so*  or  to  en- 
ter into  any  scheme  or  device  for  the  pur- 
pose of  reserving  usurious  Interest  In  any 


form  or  manner,  and  specially  that  it  re- 
quired a  deposit  to  be  kept  by  defendant  in 
its  bank  of  20  per  cent  of  the  loans,  or  that 
it  charged,  reserved,  or  received  interest,  ei- 
ther directly  or  indirectly,  on  any  amount 
which  was  really  larger  than  that  which  was 
actually  loaned.  The  defendant  circumstan- 
tially denied  all  of  the  averments  of  the 
counterclaim  as  to  the  alleged  usury. 

There  was  evidence  that  when  20  per  cent 
of  a  discounted  loan  is  kept  on  deposit,  it 
amounts  to  7^  per  cent  on  the  original  In- 
debtedness. 

O.  C  Wysong  was  former  president  of  the 
defendant  company.    He  is  now  dead. 

Defendant  asked  Guy  Branson,  its  own 
witness,  this  question: 


«i 


Did  Mr.  Wysong,  president  of  this  company, 
while  you  were  there,  ever  instract  you  to  main- 
tain a  balance  of  20  por  cent,  of  the  indebtetl- 
nesB  of  the  Wysong  &  Miles  Company  with  the 
Fidelity  Bank?  (Objection  by  plaintiff.  Ob- 
jection sustained,  and  defendant  excepted.) 

*'By  the  Court:  Any  declaration  by  the  de- 
ceased president  is  incompetent  and  hearsay." 

J.  F.  Wiley,  witness  of  plaintiff,  testified 
that  he  was  a  stockholder  and  an  active  of- 
ficer, as  cashier,  of  the  plaintiff  bank  at 
Durham,  N.  C;  that  he  had  a  conversa- 
tion with  Mr.  Wysong,  and  agreed  to  refer 
the  defendant's  application  for  a  loan  to  the 
directors  of  the  plaintiff  bank,  if  defendant 
would  send  a  statement  of  its  financial  con- 
dition, and  would  give  a  satisfactory  ref- 
erence, and  that  after  that  the  loan  was 
made.  The  witness  then  testified  that  the 
balance  of  defendant's,  account  with  the 
bank  varied,  sometimes  considerably  below 
the  20  per  cent  level,  and  at  other  times 
above  it;  In  July  It  dropped  to  $899,  and 
at  other  times  it  was  as  low  as  $1,000,  $1,- 
200,  $1,400,  and  $1,600,  the  defendant  having 
the  right  to  check  on  the  deposit  at  wilL 
This  witness  stated  that  the  $3,700  was  cred- 
ited on  defendant's  note  under  its  instruc- 
tions, given  by  Mr.  Wysong,  who  was  Its 
president  The  latter  evidence  was  objected 
to  by  defendant,  and  the  objection  was  over- 
ruled. Defendant  excepted.  He  then  fur- 
ther testified  that  he  had  never  heard  of  any 
usury  agreement  until  this  suit  was  brought, 
and  that  defendant  ratified  what  was  done 
by  the  plaintiff  as  to  the  $3,700  by  giving  the 
note  for  $1,300,  which  was  the  balance.  The 
witness  further  testified  as  follows: 

"The  account  varied  every  day  because  they 
checked  on  us.  There  was  nothing  unnstial 
about  the  account  The  account  has  been  prac- 
tically dead  since  the  time  of  the  application 
of  the  $3,700,  May  6,  1914.  The  final  state- 
ment shows  a  balance  of  $83.02.  I  have  never 
objected  to  their  drawing  that  out,  and  did 
not  know  It  was  in  the  bank  until  we  worked  up 
this  statement  *  *  *  I  have  made  demand 
for  payment  of  the  notes  now  due  for  $4,500, 
$1,000,  and  $7,820,  total  $18,320.  Mr.  Wysong 
did  not  sign  these  notes,  and  I  am  asserting  no 
claim  against  his  estate^    I  am  simply  pressing 
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these  notes.  They  never  made  any  saggestion 
of  uvary.  We  were  requested  to  renew  these 
notes^  but  refused.  (Plaintiff  here  offers  three 
notes  in  evidence  as  follows:  April  6»  1918,  $4,- 
450;  March  6»  1918,  $1,000;  March  29,  1918, 
|7,820.'» 

Cro8s-«zamlned,  he  said: 

"Mr.  Wysong  was  indorser  on  the  first  notes, 
and  I  think  on  all  the  notes  given  np  to  the 
time  of  his  death.  I  think  he  died  last  Janu- 
ary. Up  until  the  time  Mr.  Wysong  died  he 
was  indorser  on  these  notes." 

He  did  not  indorse  those  now  sued  on. 

Several  letters  of  a  correspomdence  be* 
tw'een  the  parties  were  introduced  by  the 
defendant,  the  first  letter,  dated  January  10, 
1912,  asking  for  "a  line  of  credit,"  and  pro- 
posing to  keep  a  20  per  cent  balanee  of  all 
discounted  papers  in  the  bank.  This  could 
not  be  answered,  as  Mr.  Wiley,  cashier  of 
plaintiff  bank,  was  about  to  leave  Durham 
for  a  business  trip^  and  he  so  wrote  to  de- 
fendant in  a  letter  dated  January  10,  1912, 
In  the  third  letter,  dated  May  12,  1912,  the 
defendant  refers  to  it  having  kept  such  a 
balance  in  another  Durham  bank,  where  it 
bad  an  account,  and  stated  that  it  was 
favorable  to  that  bank,  as  it  averaged  be- 
tween 7%  and  7^  per  cent  interest  on  the 
loans.  This  letter  was  answered  by  the 
plaintiff  on  January  24,  1912,  in  which  it 
said: 

"We  beg  to  say  that  the  matter  mentioned 
In  your  letter  has  been  considered,  and  it  looks 
like  we  can  accommodate  you.  If  convenient, 
come  down  some  day  and  talk  it  over,  and  in 
that  way  we  can  understand  each  other  much 
better  than  by  attempting  to  do  so  by  corre- 
spondence.** 

The  other  letters  written  In  1912  refer 
merely  to  a  loan  of  $5,000.  A  letter  of  May 
6,  1914,  refers  to  the  application  of  the  $3,- 
700  to  the  note  In  the  bank,  which  would 
leave  a  balance  of  $33.02.  The  letter  of  May 
6,  1914,  also  stated  that  Mr.  Vaughn,  who 
represented  the  defendant  and  was  then  in 
Durham,  had  assented  to  the  suggested  ap- 
plication of  the  $3  JOO,  or  rather  had  said  it 
was  the  proper  thing  to  do.  The  remaining 
letter,  dated  May  28,  1917,  asked  for  a  de- 
tailed statement  of  defendant's  account  with 
the  plaintiff,  so  that  it  vfiU  show  the  bal- 
ance on  deposit  subject  to  eheck;  a  list  of 
defendant's  notes  discounted  by  the  plaintiff, 
with  face  value  dates,  and  maturity  of  the 
same,  giving  as  a  reason  for  making  the  re- 
quest that  defendant  had  just  employed  a 
new  auditor,  who  would  post  and  balance  its 
books  for  the  closing  fiscal  year. 

The  jury  under  the  evidence  <and  the 
charge  of  the  court,  which  is  not  in  the 
record),  rendered  the  following  verdict: 

"(1)  Did  the  plaintiff  knowingly  take,  receive, 
reserve,  or  charge  a  greater  rate  of  interest  than 
6  per  cent  per  annum  on  the  notes  set  up  in  the 
complaint  or  any  notes  of  which  the  said  notes 


set  op  in  the  oomplalat  are  renewals,  as  allegn 
ed  in  the  answer?    Answer:   No. 

"(2)  What  amount  if  any,  is  the  defendant 
entitled  to  recover  of  the  plaintiff  on  the  coun- 
terclaim set  up  in  the  answer?    No  answer. 

"(3)  What  amount,  if  any,  is  the  plaintiff  en- 
titled  to  recover  of  the  defendant?    No  answer." 

Judgment  was  entered  upon  the  verdict 
for  the  plaintiff,  and  an  appeal  taken  by  the 
defendant 

Jerome  &  Scales,  of  Green^oro,  for  ap- 
pellant 

Bryant  ft  Brogden  and  Fuller,  Reade  & 
Fuller,  all  of  Durham,  for  appellea 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-S]  The  exceptions  in  this  case,  as 
will  appear  by  reference  to  our  statement  of 
it  relate  chiefly  to  the  admission  and  ex- 
clusion of  testimony.  There  is  no  exception 
to  the  charge,  which  is  not  set  forth  in  the 
record,  and  we  must  therefore  assume  that 
it  was  correct  in  every  respect  and  per- 
fectly satisfactory  to  the  appellant  Muse 
V.  Motor  Ck>.,  175  N.  a  466,  95  S.  B.  900. 
We  make  brief  reference,  to  tbla  fftct  be- 
cause It  makes  it  unnecessary  for  us  to 
decide  whether  the  'transaction  between  the 
parties  was  usurious  on  its  face,  or  tainted 
per  se  with  usury,  if  it  were  such  as  the 
defendant  contends  that  it  was,  or  if,  in 
other  words,  the  defendant  has  established 
his  claim  that  the  20  per  cent,  of  the  dis- 
counted notes  was  left  in  the  bank  by  it 
and  held  by  the  bank,  without  being  subject 
to  defendant's  check,  under  an  express  agree- 
ment of  the  parties  to  that  effect  As  the 
charge  is  presumed  to  have  been  correct,  we 
must  conclude  that  the  judge  instructed  the 
Jury  as  to  all  phases  of  the  ca^e,  and  that 
they  found  under  the  evidence  and  charge, 
eitiier  that  there  was  no  such  agreement, 
or,  if  there  was  such  an  agreement  the  jury 
were  Instructed  that  it  was  not  usurious  on 
its  face,  and  therefore  they  must  find  wheth- 
er there  was  any  actual  intent  to  charge  un- 
lawful interest  and  that  under  the  last  in- 
struction they  did  find  that  there  was  no 
such  Intent  If  they  had  found  that  there 
was  an  agreement,  as  claimed  by  the  de- 
fendant, and  tbe  judge  charged  that  it  was 
usurious  in  law,  they  could  not  have  an- 
swered the  first  issue,  "No,"  If  they  had 
fbllowed  the  judge^s  Instructions,  which  we 
assume  that  they  did.  So  that,  upon  a  fair 
and  proper  construction  of  the  yerdict, 
which  should  be  read  in  the  light  of  the 
evidence  *  and  what  pcesomably  was  the 
charge  (Southerland  y.  Brown,  176  N.  G.  187, 
96  S.  B.  946;  Jones  y.  Railroad,  176  N.  C 
260,  97  S.  B.  48),  they  either  found  that  there 
was  no  such  agreeqieut  or  that  there  ,was 
no  intent  to  violate  the  statute. 

[4]  We  are  of  tike  opinion,  though,  that 
the  jury  found  thei^e  was  no  agreement  re- 
serring  unlawful  interest  which,  of  course, 
would  cut  tlie  descendant's  oase  up  by  the 
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roots,  as  the  existence  of  such  an  unlawful 
agreement  Is  the  basic  fact  of  his  whole 
contention.  In  any  aspect  of  the  case,  there- 
fore, the  question  as  to  whether  there  was  a 
transaction  Infected  with  usury  Is  not  be- 
fore us,  and  will  not  be  hereafter,  unless 
there  was  some  substantial  error  in  the  rul- 
ings upon  the  evidence,  which  we  now  pro- 
ceed to  consider,  but  as  preliminary  to  this 
discussion,  we  may  state  tentatively,  and 
without  being  committed  to  them,  a  few  gen- 
eral principles  of  the  law  concerning  the 
main  question,  and  as  they  are  found  in 
books.  The  test  of  usury  In  a  contract  Is 
whether  it  would,  if  performed,  result  in 
securing  a  greater  rate  of  profit  on  the  loan 
than  is  allowed  by  law.  To  sustain  the  de- 
fense of  usury,  there  must  be  satisfactory 
proof  of  some  unlawful  gain  or  advantage 
secured  by  the  creditor.  The  form  of  the 
agreement  is  immaterial,  since  any  shift  or 
device  by  which  Illegal  interest  is  arranged 
to  be  received  or  paid  is  usurious.  As  above 
stated.  It  is  not  essential  to  usury  that  the 
contract  to  pay  Illegal  Interest  should  be 
absolute;  the  payment  of  the  Illegal  inter- 
est may  depend  upon  the  happening  of  some 
contingent  event,  provided  the  principal  is 
not  put  at  hazard.  Neither  is  It  at  all  nec- 
essary that  the  parties  shall  have  deidgnated 
the  usurious  compensation  as  Interest  eo 
nomine.  If  the  money,  property,  or  other 
thing  of  value  agreed  upon  is  intended  as 
compensation  for  the  use  of  the  principal 
sum,  It  Is,  as  a  matter  of  law.  Interest 
Thus  it  has  been  held  that  an  agreement  for 
unlawful  Interest  may,  it  seems,  be  inferred 
from  an  unexplained  retention  by  the  lender 
of  a  portion  of  the  loan,  the  whole  amount 
of  which  bears  interest  at  the  highest  rate. 
Webb  on  Usury,  |  28,  and  notes;  27  Am.  ft 
Eng.  Enc  of  Law,  p.  925,  citing  Cummins 
V.  Wire,  6  N.  J.  Eq.  73 ;  Andrews  v.  Poe,  30 
Md.  485;  MacKenzie  v.  Gamett,  78  Ga. 
251 ;  Uhlfelder  v.  Garter,  64  Ala.  527 ;  Vilas 
V.  McBride,  62  Hun,  324,  17  N.  Y.  Supp.  171. 
And  in  another  case  it  was  said  that,  where 
a  person  wont  to  obtain  discount  at  a  bank 
voluntarily  leaves  a  sum  of  money  on  de- 
posit, with  the  expectation  that  he  will  be 
thus  enabled  to  obtain  discount  more  read- 
ily, but  without  any  understanding  to  not 
withdraw  his  money  at  any  time,  there  is 
no  usury.  Appleton  v.  Fiske,  8  Allen  (Mass.) 
201. 

The  following  illustrations  have  been  giv- 
en: Where,  in  a  state  in  which  the  legal 
rate  of  interest  is  10  per  cent.,  a  municipal 
corporation  attempts  to  satisfy  a  judgment 
against  it  by  issuing  warrants  at  the  rate  of 
$1  in  warrants  for  every  75  cents  of  the 
judgment,  such  warrants  are  void  for  usury. 
Clark  V.  Des  Moines,  19  Iowa,  199,  87  Am. 
Dec.  423.  In  determining  whether  usury  ex- 
ists in  any  particular  case,  the  proper  in* 
qulry  is  not  necessarily  whether  the  bor- 
rower is  to  pay  for  the  use  or  forbearance^ 


but  what  is  the  lender  to  receive  for  the- 
loan  or  forbearance  of  his  money?  Where 
the  entire  gain  of  the  lender  is  derived  from 
the  borrower,  the  profit  to  the  former  and 
the  cost  to  the  latter  are  commensurate ;  but 
where  there  are  Intervening  sources  of  profit 
to  the  lender  or  expense  to  the  borrower,  the 
proposition  stated  in  the  last  preceding  sen- 
tence may  have  application.  Webb  on  Usu- 
ry, p.  30,  and  notes. 

In  Ehringhaus  v.  Ford,  25  N.  C.  522,  where 
a  bank  of  this  state  agreed  to  lend  to  an 
individual  notes  of  a  Virginia  bank,  which 
were  at  a  depreciation  in  the  market,  below 
both  specie  and  the  notes  of  the  bank  of 
this  state,  and  the  borrower  was  to  give  his 
note  at  90  days,  to  be  discounted  by  the 
bank,  and  to  be  paid  in  specie  or  in  the 
notes  of  the  bank  making  the  loan,  it  was 
held  that  the  note  given  in  pursuance  of 
this  agreement  was  void  for  usury,  though 
the  borrower  stated  at  the  time  that  he  could 
make  the  Virginia  notes  answer  his  purpose 
in  the  payment  of  his  debts  to  another. 

Usury  consists  in  the  unlawful  gain,  be- 
yond the  rate  of  6  per  cent.,  taken  or  re- 
served by  the  lender,  and  not  in  the  actual 
or  contingent  loss  sustained  by  the  borrower. 
The  proper  subject  of  Inquiry  is,  what  the 
lender  is  to  receive,  and  not  always  what  the 
borrower  Is  to  pay,  for  the  forbearance  It 
is  generally  true  that,  to  constitute  usury, 
there  must  be  an  agreement  between  the 
lender  and  the  borrower  by  which  the  lat- 
ter pays  or  promises  to  pay  and  the  former 
knowingly  receives  or  secures  a  higher  rate 
of  interest  than  is  allowed  by  the  statute. 
Webb  on  Usury,  p.  30,  |  30.  As  to  the  prac- 
tice and  procedure,  it  has  been  said  that  in 
all  cases  the  purpose  should  be  to  ascertain 
the  intention  of  the  parties.  The  Intent  may 
be  construed  by  the  law  upon  the  face  of  the 
usurious  contract,  as  we  have  clearly  shown, 
or  it  may  be  proved  as  a  f&cL  Since,  there- 
fore, the  question  of  usury  may  depend 
sometimes  upon  the  purpose  and  intent  of 
the  parties,  it  follows  that  usury  may  be  a 
question  of  law,  or  f&ct,  or  a  mixed  question 
of  both  law  and  fact.  There  cannot  be  usury 
without  facts;  and  those  facts,  which  may 
include  the  actual  intent,  when  they  are 
controverted,  must  be  tried  and  ascertained 
by  the  jury.  Whether  upon  those  facts  the 
transaction  be  usurious  is  a  question  of  law 
which  addresses  itself  alone  to  the  court. 
But  the  question  of  unlawful  Interest  is  com- 
monly one  for  the  jury,  where  it  does  not 
follow  as  a  clear  deduction  from  undisputed 
facts,  or  is  not  Imputed  by  the  mere  con- 
struction by  the  court  of  a  written  instru- 
ment, unaided  by  extrinsic  evidence,  when  it 
becomes  a  question  of  law  to  be  determined 
by  the  court.  The  latter  is  tlie  case  where 
the  contract  on  its  face  and  by  Its  own  terms 
per  se  Imports  usury.  Webb  on  Usury,  S 
434;  Lynchburg  v.  Norvell,  20  Grat  (Va.) 
601;     Smith   v.    Hathom,   88   N.   Y.   211; 
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Walker  v.  Bank  of  Washington,  44  U.  S. 
(3  How.)  62,  11  L.  Ed.  4»4;  Levy  v.  Gads- 
by,  3  Granch,  80,  2  L.  Ed.  404;  Banning  v. 
Hall,  70  Minn.  89,  72  N.  W.  817 ;  Woolsey  v. 
Jones,  84  Ala.  88,  4  Sonth.  190.  But  we 
need  not  decide  these  questions,  as  they  are 
not  directly  Involved,  and  merely  refer  to 
them  Incidentally,  as  they  serve  to  throw 
some  light  upon  the  other  questions  which 
are  presented  for  decision.  They  will  all  be 
found  fully  treated  In  Webb  on  Usury,  §§ 
27  to  41,  pp.  27  to  31,  and  sections  454,  455, 
pp.  500,  501,  and  cases  in  the  notes.  See, 
also.  Grant  v.  Morris,  81  N.  C.  150;  Bur- 
well  V.  Burgwyn,  100  N.  C.  389,  6  S.  E.  409; 
Bennett  v.  Best,  142  N.  C.  168,  55  S.  E.  84 ; 
Yarborough  v.  Hughes,  139  N.  O.  199,  51  S. 
E.  904;  Miller  v.  Insurance  Co.,  118  N.  O. 
612,  24  S.  E.  484,  54  Am.  St  Rep.  741; 
Meroney  v.  B.  &  L.  Asso.,  116  N.  C.  882,  21 
&.  E.  924,  47  Am.  St.  Rep.  841;  Arrington 
V.  Goodrich,  95  N.  C.  462.  This  brings  us  to 
fhe  rulings  on  evidence. 

[6-7]  First.  The  objection  based  upon  the 
exclusion  of  the  question  addressed  to  the 
witness  Guy  Branson  as  to  instructions  from 
Mr.  Wysong  cannot  be  sustained  for  several 
reasons,  one  of  which  is  that  it  does  not  ap- 
pear what  answer  he  would  have  given. 
Jenkins  v.  Long,  170  N.  C.  269,  87  S.  E.  47; 
Rawls  V.  Railroad  Co.,  172  N.  C.  211,  90  S. 
E.  116;  Smith  v.  Commissioners,  176  N.  a 
466,  97  S.  E.  378.  He  might  have  answered, 
"No,"  in  which  case  the  defendant  would 
have  proved  nothing.  If  we  should  hold 
this  ruling  to  be  error,  and  reverse,  when  the 
witness  Is  called  at  the  next  trial,  he  may 
answer,  "No,"  and  we  will  have  been  at 
great  pains  to  decide  a  matter  utterly  Im- 
material. The  question  also  was  leading, 
and  it  was  discretionary  with  the  court 
whether  It  should  be  excluded.  State  v. 
Price,  158  N.  C.  641,  74  S.  E.  587;  McKeel 
V.  HoUoman,  163  N.  C.  132,  79  S.  E.  445; 
State  V.  WllUams,  168  N.  C.  191,  83  S.  E. 
714. 

[9]  The  defendant's  witness  J.  B.  Brown 
testified  four  times,  and  without  objection, 
that  a  20  per  cent,  deposit  was  required  at 
all  times,  though  we  do  not  place  our  deci- 
sion on  this  ground.  It  merely  goes  to  show 
that  defendant  was  not  materially  harmed, 
even  if  the  ruling  was  technically  erroneous. 
The  witness  J.  R.  Brown  testified  at  least 
three  times,  under  cross-examination,  to  the 
instructions  ftom  Wysong  as  to  the  20  per 
cent,  deposit  without  any  protest  from  t±ie 
plaintiff.  It  would  seem,  therefore,  that  the 
fact  was  not  seriously  contested,  and,  if  so, 
no  real  harm  was  done  by  the  judge's  ruling 
(Weathersbee  v.  Goodwin,  175  N.  C.  234,  95 
S.  E.  491),  and  we  would  be  slow  to  reverse, 
unless  it  was  reasonably  dear  that  the 
ruling  was  prejudicial  (Weathersbee  Case, 
supra;  State  v.  Davis,  176  N.  0.  723,  729, 
95  S.  E.  48 ;  Golns  v.  Indian  Tr.  School,  169 
N.  C.  737,  86  S.  E.  629 ;  ElUott  ▼.  Smith,  173 


( N.  C.  265,  91  S,  E.  954 ;   Mitchell  v.  BottllAg 
Co.,  174  N.  C.  771,  93  S".  E.  850). 

We  need  not,  therefore,  consider  whether 
the  order  given  by  Wysong  to  the  witnesses 
J.  R.  Brown  and  Guy  Branson,  and  testified 
to  by  them,  should  be  regarded  as'  a  self- 
serving  declaration  by  Wysong,  as  contend- 
ed by  the  plaintiff.  They  swore  to  the  fact 
of  retaining  the  20  per  cent,  and  it  \a  claim- 
ed by  defendant  to  be  therefore  competent 
for  them  to  state  that  it  was  done  under  an 
order  given  at  the  same  time,  which  was 
pars  rei  gestse  as  qualifying  or  explainlAg 
their  act  (Jones  on  Ev.  §  346) ;  but  however 
this  may  be,  the  result  will  be  the  same,  in 
the  view  we  take  of  the  case. 

[9-11]  Second.  As  to  the  testimony  of  John 
F.  Wiley,  plaintiff's  cashier,  relating  to  con- 
versations with  O.  0.  Wysong,  defendant's 
former  president,  who  is  dead:  A  corpora- 
tion can  act  only  through  its  agents,  and  it 
is  competent  to  prove  the  agent's  declaration 
as  against  the  principal,  when  It  was  made 
about  matters  within  the  scope  of  his  au- 
thority and  relates  to  the  transaction  in 
which  he  was  then  engaged  on  behalf  of  the 
principal.  Gwaltney  v.  Assurance  Society, 
132  N.  C.  p.  925,  44  S.  E.  659 ;  Walker  v. 
Cooper,  159  N.  C.  536,  75  S.  E.  727;  Moly- 
neux  v.  Huey,  81  N.  C.  107;  Roberts  v. 
Railroad,  109  N.  C.  670,  14  S.  E.  106; 
Sprague  v.  Bond,  113  N.  0.  pp.  551,  557,  18 
S.  E.  701.  Mr.  Wysong  was  acting  as  de- 
fendant's agent  throughout  the  transaction, 
and  was  Its  leading  officer.  The  evidence, 
therefore,  falls  within  the  principle  just 
stated.  But  the  defendant's  objection  is 
mainly  founded  upon  another  ground,  that 
the  conversations  between  the  two  oflScers, 
one  of  them,  Mr.  Wysong,  the  defendant's 
agent,  being  dead.  Is  forbidden  by  Revlsal 
1905,  S  1631.  We  do  not  think  so.  A  slight 
examination  of  the  clear  and  excellent  anal- 
ysis of  that  section  (Code  of  1883,  |  589), 
made  by  the  present  Chief  Justice  in  Bunn 
V.  Todd,  107  N.  0.  266,  11  S.  E.  1043,  will 
show  that  no  such  case  Is  presented  as  will 
exclude  Jno.  F.  Wiley  as  a  witness,  or  ren- 
der his  testimony  incompetent.  Mr.  Wiley 
is  not  a  party  to  the  action,  nor  did  he  claim 
through  or  under  any  one  who  Is  a  party. 
He  did  not  testify  in  behalf  of  himself  or 
in  behalf  of  any  party  succeeding  to  his  title, 
for  he  had  none,  but  solely  as  a  witness  for 
the  plaintiff;  nor  did  he  testify  against  the 
representative  of  a  deceased  person,  or 
against  any  person  deriving  his  interest 
through  such  person,  nor  as  to  any  personal 
transaction  or  communication  between  the 
witness  and  the  person  since  deceased,  whose 
representative  Is  a  party  to  the  action.  The 
exception  to  this  rule  of  exclusion  stated  in 
Bunn  V.  Todd,  supra,  does  not  apply  to  the 
facts  of  this  case.  That  the  suit  must  be 
prosecuted  against  the  representative  of  a 
deceased  person,  which  is  the  capital  re- 
quirement of  the  section,  has  no  application 
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here,  as  fhls  Is  not  that  kind  of  a  suit,  there 
being  no  representative  of  a  deceased  person 
as  defendant,  or  even  as  plaintiff.  There  is 
nothing  but  the  bare  fact  that  Mr.  Wiley  had 
an  interest  as  stockholder  in  the  plaintiff 
bank  and  was  one  of  its  officers,  and  Mr. 
Wysong  had  an  interest  in  the  defendant 
corporation  and  was  one  of  Its  officers.  But 
this  does  not  bring  the  testimony  admitted 
by  the  court  within  the  prohibition  of  sec- 
tion 1631.  It  may  be  that  the  section  should 
be  broadened  so  as  to  include  such  a  case, 
but  that  must  be  done  by  legislation  and 
not  by  our  construction.  If  it  would  be  wise 
and  fair  for  this  change  to  be  made,  the 
Legislature,  which  declares  the  policy  of  the 
state,  must  say  so,  as  it  makes  the  law  and 
we  merely  declare  what  it  Is.  This  case  is 
not  within  the  spirit  of  the  section,  and  cer- 
tainly not  within  its  letter.  Bunn  v.  Todd, 
supra,  has  frequently  been  approved  since 
it  was  decided,  the  two  most  recent  cases 
which  expressly  indorse  its  statement  of  the 
rule  and  apply  it  being  Brown  v.  Adams, 
174  N.  G.  490,  93  S.  E.  989,  Ij.  R.  A.  1918C, 
911,  and  Pope  v.  Pope,  176  N.  0.  283,  96 
8.  B.  1034.  Mr.  Wysong  was  not  a  party  to 
the  last  notes  of  the  series  of  renewals,  which 
are  now  sued  on,  nor  is  his  estate  sought 
to  be  charged  with  any  liability  in  this  ac- 
tion through  his  personal  or  legal  represent- 
atives. As  no  dalm  was  being  or  could  be 
asserted  in  this  action  against  the  estate 
of  Mr.  Wysong  or  his  representatives,  and 
as  the  defendant  derived  no  title,  or  interest 
through  or  under  him,  Mr.  Wiley's  testimony 
did  not  relate  to  such  a  personal  transac- 
tion or  communication  with  a  deceased  per- 
son, as  is  forbidden  by  section  1681  of  the 
Revisal.  Roberts  v.  Railroad,  109  N.  G.  670, 
14  S.  E.  106;  Sprague  v.  Bond,  113  N.  G. 
pp.  551,  557,  18  S.  E.  701;  Gwaltney  v.  As- 
surance Society,  132  N.  G.  925,  44  S.  E.  659, 
supra.  Wysong's  estate  will  not  be  affected 
in  law  by  the  event  of  this  action,  although 
he  may  have  been  an  indorser  on  some  of  the 
renewals  given  prior  to  the  notes  in  suit, 
and,  if  he  had  such  a  vague,  indirect,  and 
eventual  interest,  the  suit  is  not  against  Mr. 
Wy song's  representatives,  and  the  witness 
was  not,  therefore,  testifying  against  the 
latter  within  the  meaning  of  the  statute,  but 
only  against  the  defendant,  which  is  an  in- 
corporated company. 

We  do  not  see  how  Mr.  Wysong  derived 
any  interest  in  this  suit  under  the  de- 
fendant, as  was  argued ;  and,  if  he  had  any 
personal  interest  in  the  transaction,  it  is  not 
represented  by  his  administrator  in  this  ac- 
tion. 

There  are  other  answers  to  the  conten- 
tion, which  need  not  be  stated. 

It  results  that  there  is  no  error  in  the 
record,  and  it  must  be  so  certified. 

No  error. 


(177  N.  a  611) 

BGWEN  PIANO  GO.  v.  NEWEIX  et  nx. 

(No.  356.) 

(Supreme  Gourt  of  North  Garolina.     April  9^ 

1919.) 

1.  Appeal  and  Bbbob  ^=993  —  Matiebs  Rk- 
VIEW ABUD— Refusal  to  Disiass  Action. 

An  appeal  does  not  lie  from  the  refusal  to 
dismiss  an  action  under  Revisal  1906,  S  587. 

2.  Appeal  and  Esrob  €s»93— Mattbbs  Re- 
view able  —  Refusal  TO  Rekovb  Because 
OF  Wbonq  Venue. 

An  appeal  lies  from  the  refusal  to  remote 
because  of  a  wrong  venue  under  Revisal  1906i 
I  587. 

8.  Dismissal  and  Nonsuit  ^=»55— Gbounds 
—Venue. 
Where  court  has  general  jurisdiction  of 
cause  of  action,  motion  to  dismiss  for  want  of 
jurisdiction  will  not  reach  objection  based  on 
venue. 

4.  goubts  ^=:»183— jubisdiction  of  gountt 
Coubt— Civil  Actions. 

The  county  court  has  general  jurisdiction  of 
actions  to  recover  debts  secured  by  conditioDal 
sale  notes  and  to  recover  possession  of  the  prop- 
erty described  therein  for  purpose  of  sale. 

5.  Venue  ^=»15  — Incidental  Relief  — Re- 
covEBT  OF  Personal  Pbopebtt  as  Inci- 
dent TO  Suit. 

In  an  action  to  recover  a  debt  secured  by  a 
conditional  sale  note,  and  to  recover  the  per- 
sonal property  described  therein  for  the  purpose 
of  sale,  the  recovery  of  the  personal  property 
not  being  the  chief  relief  demanded,  the  action 
need  not  be  brought  in  the  county  wherein  tin 
property  is  located,  but  may  properly  be  brought 
in  the  county  of  plaintiff's  residence. 

Appeal  from  Superior  Gourt^  Forsyth 
Gounty;  Bryson,  Judge. 

Action  by  the  Bowen  Piano  Gompany 
against  J.  J.  Newell  and  S.  G.  Newell,  his 
wife,  doing  business  under  the  firm  name 
and  style  of  Newell  &  Newell.  Def^idants* 
motion  to  dismiss  was  denied,  the  denial  af- 
firmed on  appeal  to  the  superior  court,  and 
defendants  appeal.    Affirmed. 

This  action  was  brought  to  recover  a  debt 
secured  by  a  conditional  sale  note;  Hie 
plaintiff,  who  lives  in  Forsyth,  also  sought  to 
recover  possession  of  the  personal  property— 
c»ie  piano,  described  in  the  note,  which  was 
situated  in  Lee  county.  Plaintilf  demands 
possession  of  the  piano  and  for  an  order  to 
sell  the  same  and  apply  the  proceeds  of  the 
sale  to*  the  payment  of  the  note  sued  cm. 

Defendants  are  residents  of  Lee  county, 
where^  as  defendants  allege,  the  contract 
was  made.  Plaintilf  lives  in  Forsyth  county, 
where  this  action  was  commenced  and  Is 
pending.  Defendants,  in  apt  time,  and  in 
writing,  moved  to  dismiss  the  action  because 
the  court  had  no  Jurisdiction  to  try  the  case. 


^=»For  oUier  easw  see  same  topic  and  KEY-NUMBER  in  aii  Kejr-Numbered  Digestii  and  Indaxsi 
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This  motion  was  orerruled  and  defendants 
excepted.  They  then  asked*  in  writing,  that 
the  case  he  removed  to  the  superior  court,  so 
that  the  trial  can  be  held  in  the  proper  coun- 
ty, as  provided  by  statute.  This  request  was 
also  denied,  and  they  again  excepted. 

The  fticts  fonnd  by  Judge  Starbuck  as  to 
the  motions  were  as  follows: 

"The  plaintiff  is,  and  was  at  the  time  of  be- 
ginning this  action,  a  resident  of  Forsyth  coun- 
ty. The  piano  described  in  the  complaint  is, 
and  was.  at  the  time  of  beginning  his  action,  at 
the  home  of  the  defendants  in  Lee  county,  and 
the  defendants  are  now,  and  were  then,  resi- 
dents of  Lee  county.  The  court  is  of  opinion, 
under  sections  2  (b),  9,  and  17  of  the  acts  cre- 
ating the  Fonyth  county  court  (chapter  620, 
Public  Local  Laws  of  North  Carolina,  Session 
1915),  that  actions  falling  within  the  provisions 
of  civil  procedure  relating  to  venue  are  remov- 
able from  said  court  to  the  superior  courts  of 
other  counties,  but  upon  inspection  of  the  com- 
plaint the  court  considers  that  the  i^aintifTs 
cause  of  action  is  for  the  recovery  of  the  amount 
alleged  to  be  due  by  the  defendants  to  the 
plaintiff  on  the  note  set  out  in  the  complaintt 
and  that  the  recovery  of  possession  of  the  piano 
is  incidental  thereto  for  the  purpose  of  fore- 
closure and  application  of  so  much  of  tiiie  pro- 
ceeds as  may  be  necessary  to  the  satisfaction  of 
the  Judgment  on  the  note.  It  is  therefore  or- 
dered that  the  motion  to  dismiss  be  denied,  and 
that  the  motion  to  remove  be  denied." 

In  the  superior  court  the  findings  of  fact 
by  Judge  Starbuck  were  approved  and  adopt- 
ed as  those  of  the  latter  court,  which  affirm- 
ed the  ruling  of  the  county  court,  and  refus- 
ed to  dismiss. the  action  or  to  remove  it  De- 
fendants again  excepted  and  appealed. 

FYed  S.  Hutchlns  and  Louis  M.  Swlnk, 
both  of  Winston-Salem,  for  appellants. 

Frank  T.  Baldwin,  of  Winston-Salem,  for 
appellee. 

PER  CURIAM.  [1-4]  While,  as  a  general 
rule,  an  appeal  does  not  lie  from  the  refusal 
to  dismiss  an  action  (Peirs  Anno.  Revlsal, 
vol.  1,  p.  313,  c  12, 1  587,  where  many  of  the 
cases  are  collected),  it  does  lie  from  a  refusal 
to  remove  because  of  a  wrong  venue  (Peirs 
Revlsal,  vol.  1,  p.  309,  c  12,  |  587,  citing 
Brown  v.  Cogdell,  136  N.  C.  32,  48  S.  E.  615 
and  other  cases).  The  motion  to  dismiss, 
though,  was  properly  overruled,  as  it  was 
not  a  question  of  jurisdiction,  but  of  venue 
or  place  of  trlaL  The  court  had  general  ju- 
risdiction of  such  actions,  and  we  must 
therefore  confine  our  Inquiry  to  the  second 
ground  of  the  motion.  We  are  of  the  opinion 
that  both  Judge  Starbuck  and  Judge  Bryson 
were  right  it  refusing  a  removal  on  this 
ground. 

[8]  Tde  matter  has  been  thoroughly  well 
settled  by  our  decisions^  and  an  independent 


discussion  of  it  Is  not  called  for.  A  removal 
was  requested  in  Woodard  v.  Sauls,  134  N^ 
C.  274,  46  S.  E.  507,  in  a  case  similar  to  this 
one  and  denied  in  the  superior  court  The 
judgment  was  affirmed  here.  It  was  there 
held  that— 

"Where  the  recovery  of  personal  property  is 
not  the  sole  or  chief  reUef  demanded,  an  action 
need  not  necessarily  be  brought  in  the  county 
in  which  the  property  is  located.'* 

Referring  to  that  case  in  another  of  a  like 
kind  (Clow  v.  McNeill,  167  N.  C.  212,  at  page 
214,  88  S.  B.  808,.  at  page  809),  Justice  Allen 
said: 

"The  action  was  improperly  removed  to  the 
county  of  Lee,  as  it  is  an  action  for  an  account- 
ing, and  the  ownership  of  the  notes  and  bonds 
was  only  raised  incidentally.  The  case  of 
Woodard  v.  Sauls,  184  N.  C.  274  [46  S.  E.  507], 
is  directly  in  point.  In  that  case  it  was  alleged 
that  the  defendant  was  indebted  to  the  plaintiff 
by  promissory  notes  and  for  further  large  sums, 
and  that,  to  secure  such  indebtedness,  had  turn- 
ed over  to  the  plaintiff  sundry  notes,  that  the 
defendant  afterwards  got  possession  of  a  por- 
tion of  said  notes,  to  be  collected  by  him  as 
agent  of  the  plaintiff  and  applied  on  said  in- 
debtedness, which  the  defendant  had  not  done, 
and  that  the  defendant  got  possession  of  an- 
other portion  of  said  coUaterals  surreptitiously, 
without  the  knowledge  or  consent  of  the  plain- 
tiff, and  retained  the  same,  to  recover  which 
notes  plaintiff  sued  out  the  ancillary  proceeding 
of  claim  and  delivery;  and  it  was  hdd  that, 
where  the  recovery  of  personal  property  is  not 
the  sole  or  chief  relief  demanded,  an  action  need 
not  necessarily  be  brought  in  the  county  in 
which  the  property  is  located,  and  that  the  ac- 
tion ought  not  to  be  removed.  This  case  is  not 
in  conflict  with  Brown  v.  Cogdell,  136  N.  C. 
32  [48  S.  E.  515],  and  Edgerton  v.  Games,  142 
N.  C.  223  [55  S.  E.  145],  as  in  the  first  of  these 
cases  the  only  question  involved  was  the  owner- 
ship of  certain  furniture,  and  in  the  second  a 
separate  and  distinct  cause  of  action  was  allege^J 
in  the  complaint  for  the  recovery  of  a  horse." 

It  Is  also  apparent,  from  reading  the  two 
cases,  that  Manufacturing  Co.  v.  Brower,  105 
N.  O.  440,  11  S.  E.  313,  and  Connor  v.  Dll- 
lard,  129  N.  C.  50,  89  S.  E.  641,  are  not  au- 
thorities tn  favor  of  a  removal  of  this  case, 
because  the  first  of  them  was,  as  the  court 
says,  substantially  for  the  foreclosure  of  a 
mortgage  of  land,  and  the  second  for  the 
sole  subjection  of  the  particular  tract  of 
land,  described  In  the  pleadings  to  the  pay- 
ment of  the  debt,  confining  the  entire  relief 
for  the  satisfaction  of  the  debt  to  that  tract. 
That  case  was  also  In  the  nature  of  one  for 
the  foreclosure  of  a  lien  upon  land.  Manu- 
facturing Co.  V.  Brower,  supra. 

There  was  no  error  in  the  proceedings  o^ 
the  county  and  superior  courts,  and  we  'hem 
fore  afflirm  the  judgment 

Affirmed. 
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HEADMAN  et  al.  t.  BOARD  OF  COM'RS 
OF  BRUNSWICK  et  al.    (No.  282.) 

(Supreme  Cknirt  of  North  Carolina.     April  2, 

1919.) 

1.  Pleadinq  ^=>214(3)— Admissions  bt  Db- 

•ICUBBER. 

In  an  action  to  cancel  tax  deed  as  a  doud 
upon  plaintiffs'  title,  allegations  in  complaint 
that  plaintiffs  were  willing  and  able  to  pay  the 
taxes  in  question,  and  tendered  them  to  defend- 
ant entitled  to  receive  them,  and  that  he  will 
not  receive  them,  must  be  considered  as  ad- 
mitted for  the  purpose  of  deciding  the  legal 
questions  presented  by  demurrer. 

2.  Taxation  a=»800(2)— Tendbb  ot  Taz£&— 
Waiver. 

Refusal  to  accept  payment  of  taxes  by  de- 
fendant entitled  to  receive  them  is  a  waiver  of 
further  tender,  and  dispenses  with  it;  this 
being  also  the  usual  rule  as  to  tender. 

8.  Taxation  ^s9814(1)— Judgment  Removing 
Deed  as  Cloxtd— Relief— Reimbursement. 

Though  refusal  of  taxes  tendered  was  a 
waiver  of  further  tender,  the  court  will  require, 
as  a  condition  of  entry  of  judgment  in  favor 
of  plaintiffs  in  action  to  remove  tax  deed  as 
cloud  upon  title,  that  amount  of  taxes,  together 
witib  any  other  amount  due  by  way  of  penalty 
or  interest,  be  paid  by  plaintiffs. 

i.  Taxation  ^=:>734(3)— Tax  Sales— Listing 
Land    in    Name    ot    Other    than    True 
.  Owner. 

That  the  land  was  in  the  hands  of  a  receiv- 
er appointed  while  taxes  were  due,  and  that 
the  land  was  listed  in  the  name  of  some  one 
9ther  than  the  true  owner,  did  not  invalidate 
sale  for  taxes  which  was  otherwise  free  from 
fatal  defects,  in  view  of  Revisal  1905,  SI  2862, 
2879,  2894. 

6.  Taxation  ^=»806— Suit  to  Cancel  Tax 
Deed— Parties. 

Receiver  appointed  while  taxes  in  question 
were  due  would  be  a  proper  party  to  action  to 
cancel  tax  deed  as  doud  upon  plaintiffs'  title. 

6L  Taxation  €s»745— Tax  Deed— Statutid— 
Necessitt  of  Foreclosure. 

While  formerly,  the  only  remedy  of  a  coun- 
ty or  city  in  case  either  was  the  purchaser  at 
tax  sale  was  by  foreclosure  under  Revisal  1905, 
(  2912,  the  statute  has  been  changed  by  Laws 
1901,  c.  558,  §  18,  giving  the  right  to  tax  deed 
without  resorting  to  foreclosure. 

7.  Affsal  and  Error  ^=>840 (4)  —  Matters 
Embracing  Only  a  Part  of  Cause  of  Ac- 
tion—Review. 

Court,  on  appeal  having  considered  those 
grounds  of  demurrer  to  complaint  which  may 
finally  dispose  of  action,  will  not  review  the 
overruling  of  demurrer  to  allegation  embracing 
only  part  of  cause  of  action,  and  which,  if 
sustained,  will  not  dismiss  it;  appeal  from  rul- 
ing in  such  case  being  fragmentary  and  prema- 
ture. 

Appeal  from   Superior  Court,  Brunswick 
County;  Stacy,  Judge. 


Action  by  Frank  C.  Headman,  executor, 
and  others  against  the  Board  of  Commis- 
sioners of  Brunswick  and  the  City  of  South- 
port  and  another.  From  the  judgment  ren- 
dered, defendants  appeal.    Modified. 

C.  Ed.  Taylor,  of  Southport,  for  appellant 
Brunswick  Co. 

Cranmer  &  Davis,  of  Southport,  for  appel- 
lant City  of  Southport 

Russell  W.  Richmond,  of  Providence,  R.  I., 
and  Joseph  W.  Ruark  and  Robert  Ruark,  both 
of  Southport,  for  appellant  Allen. 

B.  K.  Bryan,  of  Wilmington,  for  ai^iellees. 

WALKER,  J.  The  plaintUfs  aUeged  In 
their  complaint  that  a  deed  under  a  tax  sale 
of  their  land  had  been  fraudulently  obtained, 
and  that  the  notice  required  by  the  law»  be- 
fore such  a  deed  is  executed,  was  not  given. 
and  that  plaintiffs*  only  remedy  was  by 
foreclosure;  and  that  the  land  was  In  the 
hands  of  a  receiver,  and  was  Improperly 
listed  in  the  name  of  the  Southport  Land 
Company,  and  by  reason  of  the  defects  in 
the  sale  and  deed  a  doud  has  been  put  upon 
their  title,  which  they  ask  to  be  removed. 

The  defendants  demurred  to  the  com- 
plaint, assigning  the  following  grounds  of 
demurrer,  which  will  be  stated  and  consid- 
ered in  their  proper  order: 

[1  ]  First.  That  plaintiffs  had  not  paid  the 
taxes  due  for  the  years  1914  and  1915,  for 
which  the  land  was  sold.  The  plaintiffs 
alleged  that  they  were  willing  and  ready  to 
pay  the  taxes,  and  tendered  them  to  the 
defendant  entitled  to  receive  them,  anH  that 
he  will  not  receive  them.  This,  of  course,  is 
admitted  by  the  demurrer,  or  rather  to  be 
considered  as  admitted,  for  the  purpose  of 
deciding  the  legal  questions  raised  by  it. 
Balfour  Quarry  Co.  v.  West  Const  Co.,  151 
N.  C.  345,  66  S.  B.  217 ;  Brewer  v.  Wynne, 
154  N.  C.  467,  70  S.  E.  947;  Kendall  v.  High- 
way Commission,  165  X.  C.  600,  81  S.  E.  995. 

[2]  The  defendant  cannot  be  forced  to  ac- 
cept payment  of  the  taxes,  and  his  refusal 
is  a  waiver  of  further  tender,  and  dispenses 
with  the  necessity  of  it  Beck  v.  Meroney, 
135  N.  C.  532,  47  S.  B.  613  (a  tax  sale  case). 
This  is  also  the  usual  rule  as  to  a  tender. 
Abrams  v.  Suttles,  44  N.  C.  99;  Bateman  v. 
Hopkins,  157  N.  C.  470,  73  S.  B.  133,  Ann. 
Cas.  1913C,  642;  Gallimore  v.  Grubb,  156 
N.  C.  575.  72  S.  E.  628;  Blalock  v.  Clark,  133 
N.  C.  306,  45  S.  E.  642;  and  Gaylord  v.  Mc- 
Coy, 161  N.  C.  685,  77  S.  E.  959,  where  this 
court  said: 

"It  is  a  general  rule  that  when  the  tender 
of  performance  of  an  act  is  necessary  to  the 
establishment  of  any  right  against  another  par- 
ty, this  tender  or  offer  to  perform  is  waived  or 
becomes  unnecessary  when  it  is  reasonably  cer- 
tain that  the  offer  will  be  refused;  that  pay- 
ment or  performance  will  not  be  accepted." 
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And  this  was  also  held  in  Mobley  t.  Fos- 
sett,  20  N.  C.  96»  bottom  page  78;  Martin  v. 
Bank,  131  N.  C.  121,  42  S.  £.  558;  Terrell 
T.  Walker,  65  N.  C.  91. 

[S]  In  Mobley  v.  Fossett,  snpra,  it  was  held 
that,  when  a  party  is  bonnd  by  his  agree- 
ment to  make  a  tender  of  an  article  at  a 
particular  place,  and  the  other  party  ap- 
prises him  that  he  will  not  receive  the  arti- 
cle at  all,  it  dispenses  with  the  necessity  of 
making  the  tender,  citing  2  Starkie  on  Evi- 
dence, p.  778.  But  while  this  is  so,  if  the 
plaintiff  finally  prevails  in  this  action,  the 
court  will  require  as  a  condition  of  enter- 
ing a  judgment  upon  the  verdict  that  plain- 
tiffs pay  into  the  court  the  amoimt  of  the 
taxes,  for  the  use  of  the  party  entitled  there 
to,  or  to  him  directly,  with  any  other  amount 
due  by  way  of  penalty  or  interest.  Bruns- 
wick county  and  the  city  of  Southport,  it  is 
presumed,  already  have  received  their  taxes, 
and  the  defendant  Philip  Allen  may  have 
paid  them,  so  that  no  other  payment  is  now 
necessary,  but  inquiry  will  be  made  as  to 
this  matter  and  the  facts  found,  so  that  the 
proper  judgment  may  be  rendered  and  the 
amount  of  taxes,  and  other  amounts  due 
may  be  paid.  McLaurin  v.  Williams,  175  N. 
O.  290,  95  S.  E.  559.  The  county  and  city, 
or  their  assignee,  must  have  all  taxes  and 
charges  due  to  them,  or  to  those  claiming 
under  them,  before  any  decree  is  entered,  on 
the  verdict,  if  the  plaintiff  finally  gets  one. 
The  payment  of  taxes  is  only  required  to 
be  shown,  not  pleaded.  Beck  v.  Meroney, 
135  N.  C.  532,  47  S.  B.  613;  Moore  v.  Byrd, 
118  N.  0.  688,  23  S.  EL  968. 

[4]  Second.  That  listing  the  land  In  the 
name  of  some  one  other  than  the  true  owner 
did  not  invalidate  the  sale  of  the  land  for 
the  taxes,  as  alleged  by  the  plaintiff.  We 
have  so  held  in  several  well-considered  cases. 
Peebles  v.  Taylor,  118  N.  C.  165,  24  S.  B. 
797:  Moore  v.  Byrd,  supra;  Barnes  v.  Arm- 
strong, 146  N.  C.  1.  59  S.  B.  165,  125  Am.  St 
Rep.  436;  and  the  recent  case  of  Stone  v. 
Phillips,  176  ^.  C.  457,  97  S.  B.  375.  in  which 
attention  is  called  to  Revisal  1905,  {  2894, 
which  reads,  as  follows: 

*That  no  sale  of  real  estate  shall  be  void  be- 
cause such  real  estate  was  charged  in  the  name 
of  any  other  person  than  the  rightful  owner,  if 
such  real  estate  be  in  other  respects  sufficiently 
described.  But  no  sale  of  property  so  listed 
in  the  name  of  the  wrong  person  shaU  be  held 
valid  where  the  rightful  one  has  listed  the  same 
and  paid  the  taxes  thereon.** 

Stone  V.  Phillips,  supra,  cites  Taylor  v. 
Hunt,  118  N.  C.  168,  24  S.  B.  359,  as  approv- 
ing the  principle  embodied  in  the  statute,  and 
distinguishes  Rexford  v.  Phillips,  159  N.  C. 
213,  74  S.  B.  337,  in  which  case  it  appeared 
that  there  had  not  been  any  listing  of  the 
property  as  the  law  required,  but  the  placing 
on  the  books  of  an  indefinitely  described  part 
of  a  large  body  of  land  by  a  person  having 


no  semblance  of  authority,  in  law  or  in  fact 
for  doing  so.  To  have  permitted  such  a 
f^ilse  and  unauthorized  listing  and  descrip- 
tion to  bind  and  conclude  the  owner  would 
have  been  a  plain  act  of  injustice,  which  is 
not  warranted  by  any  reasonable  construc- 
tion of  the  statute,  and  is  directly  contrary 
to  its  expressly  declared  purpose.  The  Stone 
Case  holds,  in  a  well-considered  opinion  by 
Justice  Hoke,  that  the  listing  of  property  in 
the  name  of  a  person  other  than  the  true 
owner  will  not  invalidate  a  sale  of  it  for 
the  taxes,  which  is  otherwise  free  from  fatal 
defects,  and  this  opinion  we  again  approve. 
Counsel  who  argued  the  present  case  before 
us  (Mr.  Robert  Ruark)  correctly  understood 
and  stated  in  his  argument,  and  in  his  brief, 
the  palpable  distinction  between  Rexford  v. 
Phillips,  159  N.  G.  213,  74  S.  EL  337,  and  the 
cases  holding  that  the  mere  listing  in  the 
wrong  name,  when  the  property  is  sufficiently 
described,  will  not  invalidate  a  sale  for  taxes. 

[6]  It  can  make  no  difference,  as  to  the 
validity  of  a  tax  sale,  that  the  property  was 
in  the  custody  of  a  receiver,  appointed  by 
the  court,  while  the  taxes  were  due.  Revis- 
al 1905,  §  2879,  provides  fully  for  such  a 
case,  and  section  2862  requires  a  receiver  and 
other  fiduciaries  named  therein  to  pay  the 
taxes  assessed  against  the  trust  property, 
and  makes  him  liable  personally  to  the 
sheriff,  by  an  action  against  him,  and  in 
damages  to  the  oWner  of  the  property,  who 
suffers  loss  by  his  default,  for  the  failure 
to  pay  the  taxes  out  of  the  trust  fund  in  his 
hands.  But  we  do  not  think  this  section 
deprived  the  owner  of  the  right  to  protect 
his  property,  although  held  in  trust  by.  a  re- 
ceiver, by  making  a  tender  of  the  taxes  to 
save  it  from  a  sale  and  the  consequent  loss 
of  it  by  him.  Such  was  not  the  intent  and 
meaning  of  this  section,  which  was  to  give 
an  easy  remedy  to  the  sheriff,  against  the 
trustee  or  receiver,  which  was  cumulative 
to  that  against  the  owner,  and  it  could  not 
have  been  intended  that  the  owner  should 
be  made  to  see  his  property  sacrificed  by  the 
neglect  of  a  receiver,  and  not  be  able  to  save 
it  by  paying  the  taxes,  and  such  an  injus- 
tice would  be  aggravated  and  more  apparent 
when  the  receiver  really  had  no  funds  with 
which  to  pay  them,  as  may  happen  to  be 
the  case  in  some  Instances.  It  would  be 
proper,  at  least,  to  make  the  receiver  a  party 
to  this  action,  as  he  has  an  interest  ih  it. 
The  court,  by  which  he  was  appointed,  would, 
upon  proper  application,  direct  him  to  make 
himself  a  party,  as  the  fund  in  his  hand  is 
involved,  and  will  be  lost  in  the  event  the 
sale  eventually  is  held  to  be  valid. 

[6]  Thixd.  The  plaintiff  furtlier  alleges 
that  the  only  remedy  of  the  county  and  city 
was  by  foreclosure.  This  was  so  at  one 
time,  but  the  statute  has  been  changed,  and 
each  case  must  be  decided  under  the  law 
existing  at  the  time  of  the  particular  trans- 
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action.  With  reference  to  this  question,  the 
Chief  Justice  said,  in  Townsend  v.  Drainage 
Commissioners,  174  N.  C.  556,  559,  94  S.  E. 
104,  106: 

"The  appellant  contends  that  Revisal,  |  2912, 
requires  the  purchaser  at  a  tax  sale  to  bring 
an  action  to  foreclose  upon  his  tax  certificate, 
and  that  tills  is  his  only  remedy.  In  this  he 
is  in  error,  for  section  2912  gives  this  as  an  ad- 
ditional remedy  and  uses  the  following  language: 
The  holder  of  a  deed  for  real  estate  sold  for 
taxes  shall  be  entitled  to  the  remedy  provided 
in  this  section  [2912]  if  he  elect  to  proceed 
thereunder,'  or  he  may  proceed  to  acquire  a 
deed  from  the  sheriff  as  otherwise  pointed  out 
in  sections  2899  to  2907  of  the  RevisaL  Every 
individual  purchaser  has  two  remedies,  one  to 
proceed  under  the  statute  to  require  a  deed,  and 
the  other  to  foreclose  by  action  in  court  under 
section  2912.  Formerly,  if  the  county  was  pur- 
chaser it  had  only  the  right  to  foredose  (Wil- 
cox V.  Leach,  123  N.  C.  74  [31  S.  E.  374]),  but 
this  was  changed  by  Laws  1901,  c.  558,  §  18 
(now  Pell's  Revisal,  |  2905),  which  provides 
that  the  sheriff  can  execute  a  deed  upon  the 
demand  of  the  county  commissioners  or  the 
governing  board  of  a  municipal  corporation  in 
the  same  manner  as  in  cases  where  individuals 
have  purchased." 

And  Justice  Hoke  said  in  Klvett  v.  Gard- 
ner, 169  N.  C.  78,  80,  85  S.  E.  145, 146: 

"It  may  be  well  to  note  that,  under  the  pres- 
ent law  (Revisal,  §  2906)  a  county  purchasing 
land  for  taxes  may  take  a  deed  therefor  with- 
out resorting  to  foreclosure  (McNair  v.  Boyd, 
163  N.  C.  478  [79  S.  E.  966]),  and  .this  case 
holds,  too,  that  it  is  only  when  the  owner  has 
been  in  possession  that  the  ordinary  statutes 
of  imitations  do  not  operate  against  him.*' 

So  we  find  this  matter  to  be  settled  by 
statute  and  adjudication. 

[7]  Fourth.  We  have  so  far  considered 
only  those  grounds  of  objection  which,  if 
sustained,  would  dismiss  the  action.  In 
other  words,  they  cover  the  entire  case,  and 
may  finally  dispose  of  it  But  the  next  alle- 
gation of  the  plaintiff,  as  to  the  f aUure  of  the 
purchaser  to  give  notice  before  the  deed  was 
made  by  the  sheriff,  which  also  was  demur- 
red to,  embraces  only  a  part  of  the  cause  of 
action,  and,  if  sustained,  will  not  dismiss  it, 
as  there  is  another  ground  left  upon  which 
the  plaintiff  may  recover.  When  this  is  the 
case^  we  do  not  review  the  overruling  of  the 
demurrer,  but  allow  defendant  to  except  and 
leave  a  decision  upon  the  question  to  the 
final  hearing.  An  appeal  from  the  ruling  is 
premature  and  fragmentary.  We  so  held  in 
Shelby  v.  Railroad  Ck).,  147  N.  C.  537,  61  S. 
E.  377,  which  was  approved  in  CJhambers  v. 
Railroad  Co.,  172  N.  C.  555,  90  S.  B.  500, 
citing  numerous  decisions  of  this  court  in 
support  of  the  rule.  There  is  a  full  discus- 
sion of  the  point  in  the  latter  case,  but  It 
may  be  well  to  quote  the  language  of  the 
present. CJhief  Justice  In  Shelby  v.  Railroad 
Co.,  supra,  where  it  is  said,  at  page  637  of 
147  N.  C,  at  page  377  of  61  S.  B.: 


"The  defendant  pleaded  in  its  answer  two 
separate  and  distinct  defenses.  The  plaintifl  de- 
murrea  to  one  of  them,  as  he  had  a  right  to 
do.  Revisal,  |  435.  The  demurrer  was  over- 
ruled, and  the  defendant  appealed.  This  is  ob- 
noxious to  the  rnle  forbidding  fragmentary  ap- 
peals. An  appeal  from  a  ruling  upon  one  of 
several  issues  will  be  dismissed.  Hines  v.  Hinea, 
84  N.  C.  122;  Arrhigton  v.  Arrington,  91  N. 
C.  801.  The  plaintiff  should  have  noted  his 
exception  and  the  judge  should  have  proceeded 
with  the  trial  upon  both  issues.  If  both  issues 
or  only  the  issue  as  to  this  defense  were  fioond 
with  the  plaintiff,  he  would  not  need  to  *  ^  * 
review  the  order  overruling  the  demurrer  as  to 
this,  but  should  he  desire  to  do  so,  the  over- 
ruling the  demurrer  as  to  this  issue  can  be  as 
well  reviewed  on  appeal  from  the  final  judg- 
ment It  is  true  that  the  plaintiff  will  have  to 
try  this  issue,  but,  aside  from  the  presumption 
that  the  judge  ruled  rightly,  it  is  better  prac- 
tice that  the  issue  raised  by  the  second  de- 
fense should  be  tried,  even  unnecessarily,  than 
that  an  action  should  thus  be  cut  in  two  and 
hung  up  in  the  courts  till  it  is  determined,  after 
much  delay,  on  appeal,  whether  two  issues  or 
one  should  be  tried.  It  is  better  to  try  both, 
and  after  final  verdict  and  judgment  pass  upon 
the  validity  of  the  defense  demurred  to,  if  the 
result  is  such  as  to  make  the  plaintiff  still  de- 
sirous to  review  it,  which  he  wiU  not  be  if 
he  gain  the  case,  nor  if  he  lose  on  the  other 
issue  without  ground  of  exception  thereto." 

And  again  at  page  538,  of  147  N.  C,  at 
page  378  of  61  S.  ]S.: 

'^Hence,  fragmentary  appeals  like  this,  and 
premature  appeals  and  appeals  from  interlocu- 
tory judj^ents,  usually  are  not  tolerated.  It 
can  prejudice  neither  party  to  have  the  issue  as 
to  the  second  defense  found  by  the  jury  (plain- 
tiff's exception  being  noted)  at  the  same  time  the 
issue  as  to  the  other  defense  is  found.  With 
all  the  parties  before  the  court  and  the  facts 
fully  brought  out,  a  correct  conclusion  is  more 
likely  to  be  reached  by  both  judge  and  jury." 

In  Knott  V.  Burwell,  96  N.  C.  272,  2  S.  E. 
688,  where  there  was  a  demurrer  to  a  matter 
of  defense  and  also  to  a  counterclaim  present- 
ing a  very  strong  illustration  of  the  doctrine, 
it  was  said: 

The  demurrer  "being  sustained  by  the  court 
and  the  counterclaim  disallowed,  the  defendant 
appealed,  and  at  the  same  time  moved  the  court 
to  suspend  further  proceedings  in  the  action 
until  the  appeal  could  be  heard  and  decided. 
This  was  also  refused,  and  the  trial  ordered  to 
go  on.  To  these  rulings  the  defendant's  first  ex- 
ception is  taken,  and  it  is  in  our  opinion  with- 
out support  in  law.  The  proposed  appeal  was 
premature;  and,  the  exception  being  noted  up- 
on the  record,  the  ruling  would  come  up  for 
review  after  the  final  hearing  upon  an  appeal 
then  taken,  and  this  opportunity  is  now  afford- 
ed the  defendant" 

Commenting  on  these  cases  (and  the  same 
question  we  are  now  discussing)  in  Chambers 
V.  Railroad  Co.,  supra  at  pages  658  and  659 
ol  172  N.  C,  at  pages  591  and  692  of  90  & 
E.,  this  court  said: 
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'To  the  same  effect  is  Bazemore  t.  Bridgers, 
105  N.  G.  191  [10  S.  B.  88S1.  So  it  wlU  be 
seen  that  the  practice  and  procedure  In  such 
cases  has  been  thoroughly  settled  by  decisions 
above  considered.  Justice  Reade,  in  Commis- 
sioners T«  Magnln,  supra  [78  N.  0. 181],  strong- 
ly intimated  that  the  result  as  declared  in  the 
above  cases  was  in  accordance  with  the  true  con- 
struction and  meaning  of  the  Code,  and  if  there 
were  any  cases  to  the  contrary  it  might  be 
well  for  this  court  to  settle  the  matter  finally 
by  the  adoption  of  a  rule  forbidding  such  pre- 
mature and  fragmentary  appeals  and  requiring 
an  exception  to  be  noted  to  the  adverse  ruling 
so  that  the  trial  of  the  case  can  proceed.  The 
point  may  be  reserved  for  consideration  upon 
appeal  at  the  final  hearing.  We  think  that  it 
will,  perhaps,  be  found  that  the  cases  in  which 
appeals  have  been  entertained  in  this  court  from 
the  overruling  of  demurrers  are  those  where  a 
decision  of  the  question  would  finally  dispose  of 
the  case,  and  not  merely  be  one  step  forward, 
and  perhaps  a  useless  one." 

We  further  said  in  the  Chambers  Case: 

"The  practice  we  here  adopt  as  the  preferable 
one,  besides  having  been  settled  by  our  deci- 
sions, is  not,  in  principle,  unlike  that  in  cases 
of  nonsuit,  where  the  courts  have  held  that, 
upon  an  adverse  intimation  of  the  court,  the 
plaintiff  may  submit  to  a  nonsuit,  if  he  so  de- 
sires, but  he  cannot  appeal  from  the  judgment 
of  nonsuit,  entered  upon  his  submission,  and 
have  it  reviewed  in  this  court,  if  there  is  any 
ground  left  upon  which  he  may  recover,  for 
the  ruling  must  go  to  the  whole  case  and  prevent 
a  recovery  before  an  appeal  will  lie.  We  have 
so  held  during  this  term  in  Chandler  v.  Mills, 
172  N.  C.  336  [90  S.  B.  299],  where  it  is  said: 
'The  nonsuit  and  appeal  were  prematurely  tak- 
en. The  law  with  respect  to  this  matter  has 
been  thoroughly  well  settled  by  this  court  Be- 
fore a  plaintiff  can  resort  to  a  nonsuit,  and 
have  any  proposed  ruling  of  the  trial  court  re- 
viewed here  by  appeal,  the  intimation  of  opin- 
ion by  the  judge  must  be  of  such  a  nature  as 
to  defeat  a  recovery.  If  there  is  any  ground 
left  upon  which  the  plaintiff  may  succeed  be- 
fore the  jury,  after  the  elimination  of  all  others 
by  an  adverse  intimation,  the  remedy  is  not  by 
nonsuit  and  appeal,  but  the  case  should  be 
tried  out  upon  the  remaining  ground,  for  the 
plaintiff  may  recover  full  damages,  in  which 
case  no  appeal  by  him  would  be  necessary.  In 
other  words,  the  threatened  ruling  must  exhaust 
every  ground  upon  which  a  verdict  could  be 
had,  and  therefore  be  fatal  to  plaintiff's  recov- 
ery* "-siting  Hayes  v.  Railroad,  140  N.  C.  131, 
52  S.  E.  416 ;  Hoss  v.  Palmer,  160  N.  C.  12, 
63  S.  B.  171;  Merrick  v.  Bedford,  141  N.  C. 
504,  54  S.  E.  415 :  Midgett  v.  Mfg.  Co.,  140 
N.  C.  861,  53  a  B.  178. 

It  may  well  be  said  here,  in  illustration  of 
the  rule,  and  as  showing  its  practical  work- 
ing to  be  in  favor  of  a  reasonable  expedition 
of  trials  and  how  it  is  preventive  of  uzmec* 
essary  delay,  that,  if  we  shoold  consider  the 
question,  as  to  notice,  and  sustain  the  de- 
murrer, we  would  be  compelled  to  remand 
the  case,  for  th^  trial  of  the  issue,  as  to  the 
fraud,  and  a  demurrer  may  yet  be  filed  to 
that  cause  of  action  and  appeal  taken,  multi- 


plying costs  and  causing  vexatious  delay, 
when  defendant  will  lose  nothing  by  except- 
ing, and  reserving  the  question  raised  by 
him  until  the  final  hearing.  He  may  even 
then  take  advantage  of  the  alleged  defect  in 
plaintilTs  case  by  a  simple  request  for  an  in- 
struction covering  the  point  If  the  jury,  as 
remarked  by  the  present  Chief  Justice  in 
Shelby  v.  Railroad  Co.,  should  answer  the 
issue  as  to  the  fraud  in  favor  of  the  plain- 
tiff, the  other  question  will  never  arise  again. 
There  will  be  no  necessity  for  deciding  it 
Besides  the  delay,  therefore,  there  will  be  a 
waste  of  labor  and  an  idle  consumption  of 
time  in  passing  upon  a  question  which  may 
become  entirely  Immaterial.  Not  longer  than 
the  last  term  of  this  court  it  was  said  by  Jus- 
tice Brown,  in  Yates  v.  Dixie  Fire  Ins.  Co., 
176  N.  C.  401,  97  S.  E.  209: 

**We  suggest  to  the  judges  of  the  superior, 
court  that  fragmentary  and  premature  appeals 
be  not  permitted.    It  is  best  that  all  the  issues 
be  determined,  and  a  final  judgment  rendered, 
before  a  case  is  brought  to  this  court." 

It,  therefore,  becomes  unnecessary  to  con- 
sider what  effect  the  want  of  notice  from 
the  parties,  or  the  sheriff,  of  the  sale  and  the 
intention  to  make  a  deed  to  the  purchaser 
will  have  upon  the  case.  The  jury  may  find 
that  there  was  an  unlawful  combination  or 
conspiracy  to  defraud  the  plaintiffs,  or  that 
the  notice  was  given,  which  would  render 
vain  and  useless  any  decision  upon  the  ques- 
tion just  stated.  The  case  of  Matthews  v. 
Fry,  141  N.  C.  582,  54  S.  B.  379,  which  was 
referred  to  by  counsel  on  both  sides  was  de- 
cided under  the  Public  Laws  of  1897,  c.  169, 
and  It  has  since  been  approved  in  several 
cases.  S.  C,  143  N.  C.  384,  55  S.  B.  787; 
Barnes  v.  Armstrong,  146  N.  C.  6,  59  S.  E. 
165,  125  Am.  St.  Rep.  436;  Warren  v.  WiUi- 
ford,  148  N.  C.  479,  62  S.  B.  697;  Rexford  v. 
Phillips,  159  N.  C.  213,  74  S.  B.  337;  Board  of 
Education  v.  Remlck,  160  N.  C.  563,  76  S.  R 
627;  McNair  v.  Boyd,  163  N.  C.  478,  79  S.  B. 
966.  It  was  founded  upon  King  v.  Cooper, 
128  N.  C.  347,  38  S.  E.  924  (Opinion  by  the 
present  Chief  Justice),  where  the  principle, 
which  is  applicable  to  such  cases,  is  fully  dis- 
cussed. See  Jones  v.  Schull,  153  N.  C.  517, 
69  S.  EI  498  (by  Manning,  J.),  in  which  King 
V.  Cooper  and  Matthews  v.  Pry  were  espe- 
cially approved  and  followed.  The  contro- 
versy in  Matthews  ▼.  Fry  and  King  v.  Cooper, 
supra,  was  between  the  purchaser  at  the 
sale  and  the  owner,  and  the  notice  of  the 
purpose  to  make  the  deed  to  the  former  'Was 
intended  to  give  a  solitary,  and  last,  chance 
to  redeem  the  land  by  paying  taxes,  charge^ 
costs,  and  expenses.  -  It  was  a  wise  provi- 
sion to  prevent  what  might  turn  out  to  be 
gross  injustice,  that  is,  to  take  his  land  with- 
out notice  and  an  opportunity  of  paying  the 
taxes,  costs,  expenses,  and  the  large  Interest 
or  per  cent,  exacted  by  the  statute,  when 
no  doubt  he  would  be  perfectly  willing  to  pay 
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it,  anil  too,  it  might  be  a  small  amount,  when 
compared  with  the  true  value  of  the  land. 
But  that  statute  was  amended  by  Public 
Laws  of  1901,  c.  558,  f  20  (Revisal,  sec.  2909), 
in.  material  respects,  which  is  mentioned  by 
Justice  Connor  in  Eames  t.  Armstrong,  supra, 
and  though  we  do  not  decide  the  question,  as 
tp  the  effect  of  that  change  in  the  law,  we 
may  again  say,  as  we  have  already  said,  that 
eadi  case  must  be  governed  by  the  particular 
statute  applicable  to  it  Jones  v.  Schull, 
supra.  It  may  be  that  the  act  of  1901 
changes  the  law  In  the  manner  and  to  the 
extent  that  is  claimed  by  the  defendant,  but 
we  withhold  our  opinion  upon  this  conten- 
tion until  it  is  properly  presented. 

We  have  carefully  considered  the  case,  and 
have  been  at  much  pains  to  state  the  con- 
tentions fully  and  to  decide  all  questions 
within  the  compass  of  the  appeal,  as  the 
whole  matter,  and  every  detail  of  it,  came 
under  elaborate  discussion  in  this  court,  and 
the  questions  were  ably  argued  by  counsel. 

As  we  have  sustained  some  of  the  grounds 
of  demurrer  and  overruled  others,  we  direct, 
in  the  exercise  of  our  discretion,  that  the 
-costs  of  this  court  be  equally  divided  between 
the  parties,  one  half  thereof  to  be  taxed 
against  the  plaintiffs  and  the  other  half 
against  the  defendants. 

The  judgment  is  modified,  as  above  in- 
dicated. 

Modified. 


(177  N.  C.  586) 

ALEXANDER  et  al.  v.  RICHMOND  CEDAR 
WORKS.     (No.  10.) 

(Supreme  Court  of  North  Carolina.     April  0, 

1919.) 

1.  New  Tbial  $=»168  —  Newly  Discovered 
Evidence. 

A  new  trial,  will  not  be  granted  on  petition 
in  Supreme  Court  for  newly  discovered  evidence 
which  is  entirely  cumulative. 

2.  New  Tbial  ^=s>ieS  —  Newly  Discovered 
Evidence. 

A  new  trial  will  not  be  granted  on  petition 
in  Supreme  Court  for  newly  discovered  evi- 
dence, unless  there  is  something  to  reasonably 
indicate  that  result  will  be  changed. 

8.  New  Trial  «=»168  —  Motion  fob  — Dili- 

OENGB. 

A  petition  in  Supreme  Court  for  a  new  trial 
en  ground  of  newly  discovered  evidence  must 
affirmatively  show  that  petitioners  were  dili- 
gent in  their  efforts  to  produce  testimony  at 
trial,  and  it  is  not  enough  to  allege  generally 
that  they 'were  not  guilty  of  laches;  it  being 
necessary  to  set  forth  the  facts. 

4.  Equity  «=»67— ••Laches." 

"Laches'*  is  negligence  consisting  in  omis- 
sion of  something  which  a  party  might  do  and 
plight  reasonably  be  expected  to  do  towards 
vindication  or  enforcement  of  his  rights,  being 


generally  a  synonym  of  ''remissness,"  '^dHatori- 
ness,''  ••unreasonable  or  nnezcused  delay,"  the 
opposite  of  ••vigilance,"  and  means  a  want  of 
activity  and  diligence  in  making  a  claim  or  mov- 
ing for  the  enforcement  of  a  right,  particularly 
in  equity,  which  will  afford  ground  for  presum- 
ing against  it  or  for  refusing  relief  where  that 
is  discretionary  with  the  court,  but  laches  pre- 
supposes, not  only  lapse  of  time,  but  also  the 
existence  of  circumstances  which  render  negli- 
gence imputable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Laches.] 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty;  Bond,  Judge. 

Suit  for  partition  by  J.  E.  Alexander  and 
others  against  tbe  Bichmond  Cedar  Works. 
From  a  decree  for  defendant,  plaintiffs  ap- 
peal. Petition  by  plaintiffs  after  argument 
for  a  new  trial  upon  the  ground  of  newly  dis- 
covered testimony.    Petition  dismissed. 

See,  also,  98  S.  £.  812. 

Aydlett,  Simpson  &  Sawyer,  of  Elizabeth 
City,  and  W.  I-.  Whltiey,  of  Plymouth,  for 
appellants. 

J.  Crawford  Biggs^  of  Raleigh,  and  Thomp- 
son &  Wilson,  of  Elizabeth  City,  for  ap- 
pellee. 

PER  CURIAM.  This  is  a  petition  for  a 
new  trial  in  the  above  entitied  case,  upon  the 
ground  of  newly  discovered  testimony.  The 
petition  is  denied  for  the  following  reasons: 

[1,2]  First.  The  proposed  testimony  ap- 
pears to  be  entirely  cumulative,  there  being 
no  new  kind  of  evidence  offered,  and  besides 
there  is  nothing  to  reasonably  indicate  that 
the  result  will  be  (Ranged. 

[3]  Second.  There  is  no  acceptable  excuse 
given  for  the  delay  in  procuring  the  new  tes- 
timony, and  no  sufficient  reason  assigned  for 
not  having  presented  it  at  the  trial  of  the 
action. 

Third.  But  another  reason,  and  the  main 
one,  is  that  petitioners  do  not  suffidentiy 
show  that  they  had  been  diligent  in  their  ef- 
forts to  produce  this  testimony  at  the  trial, 
or  to  put  it  conversely,  they  do  not  show 
that  they  have  not  been  guilty  of  laches. 
They  allege  generally  that  laches  cannot  be 
imputed  to  them,  but  this  will  not  do,  as  the 
facts  should  have  been  set  forth,  so  that  we 
can  determine  whether  laches  existed.  They 
could  not  decide  that  question  for  us  by  mere- 
ly asserting  that  there  had  been  no  laches. 

The  petitioners  have  not  brought  them- 
selves within  the  rule,  which  we  have  adopt- 
ed in  regard  to  such  applications  as  this 
one.  We  said  in  Johnson  v.  Railroad  Ca, 
163  N.  C.  at  page  453,  79  S.  E.  at  page  099, 
Ann.  Cas.  19156,  598,  and  its  language,  in 
most  respects,  is  peculiarly  applicable  ta 
this  case: 

"Since  this  case  was  argued,  the  defendant 
has  moved  for  a  new  trial,  upon  the  ground  of 
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newly  diBcovered  evidence.  Applications  of  this 
jLlnd,  as  we  have  held,  should  be  carefully  scru- 
tinized and  cautiously  examined,  and  the  bur- 
■den  is  upon  the  applicant  to  rebut  the  presump- 
tion that  the  verdict  ia  correct  and  that  there 
has  been  a  lack  of  due  diligence.  14  A.  &  B. 
Enc.  PI.  &  Pr.  790.  We  require,  as  a  prerequi- 
aite  to  the  granting  of  such  motions,  that;  it 
shall  appear  by  the  affidavit:  (1)  That  the  wit- 
jiess  will  give  the  newly  discovered  evidence; 
(2)  that  it  is  probably  true;  (8)  that  it  is  com- 
petent,  material,  and  relevant;  (4)  that  due 
diligence  has  been  used  and  the  means  employ- 
ed, or  that  there  has  been  no  laches,  in  procur- 
ing the  testimony  at  the  trial;  (5)  that  it  is  not 
merely  cumulative;  (6)  that  it  does  not  tend 
-only  to  contradict  a  former  witness  or  to  im- 
peach or  discredit  him;  (7)  that  it  is  of  such 
a  nature  as  to  show  that  on  another  trial  a 
different  result  will  probably  be  reached  and 
that  the  right  will  prevail.  Turner  v.  Davis, 
132  N.  0.  187  [43  S.  E.  637];  State  v.  Starnes, 
-97  N.  C.  423  [2  S.  B.  447];  Brown  v.  Mitchell, 
102  N.  0.  347  [9  S.  B.  702, 11  Am.  St.  Rep.  748]'; 
State  V.  De  GraflP,  113  N.  C.  688  [18  S.  E.  507] ; 
Schehan  v.  Malone,  72  N.  0.  69;  Mottu  v.  Da- 
-ris,  153  N.  C.  160  [69  S.  E.  63];  Aden  v.  Doub, 
153  N.  C.  434  [146  N.  O.  10,  59  S.  B.  162]. 
When  we  examine  the  affidavits  of  Hector  Aus- 
ten, and  the  others  upon  which  the  defendant 
baaes  its  motion  for  a  new  trial,  we  find  that 
they  fall  short  of  complying  with  the  rule  we 
'^ave  just  stated.  In  some  respects  the  proposed 
testimony  is  merely  cumulative,  and  in  others  it 
only  tends  to  contradict  or  impeach  the  plain- 
tifTs  witnesses  at  the  trial.  It  is  not  very  defi- 
nite. The  witness  does  not  speak  with  sufficient 
positiveness  and  directness  to  give  us  theslight- 
'cst  assurance  that  there  will  be  a  different  result 
if  we  grant  the  application.  •  •  •  It  is  not 
■satisfactorily  shown  that  the  testimony  of  the 
witness,  if  desired,  could  not  have  been  secured 
^t  the  trial  by  the  exercise  of  proper  diligence. 
We  are  convinced  that  the  testimony,  if  it  had 
'been  introduced  before,  would  not  have  chang- 
ed the  result.  We  refer  now  to  the  second  af- 
^davit  of  Hector  Austen,  made  in  behalf  of 
plaintiff." 

See  Wheeler  v.  Cole,  164  N.  C.  378,  80  S.  E. 
241 ;  Padgett  v.  McCoy,  167  N.  C.  508,  83  S. 
E.  756;  Gainey  v.  Godwin,  171  N.  O.  754, 
88  S.  B.  230;  Steeley  v.  Lumber  Co.,  165  N. 
<:.  35,  80  S.  E.  963. 

[4]  If  we  should  grant  this  application, 
iipon  the  case  as  made  out  by  the  petitioners, 


even  giving  ta  it  the  best  possible  constrac- 
tion  in  their  fkvor,  .we  would  have  to  do  so 
in  every  case  which  is  based  upon  the  ground 
that  there  is  additional  testimony,  which 
might  have  been  produced  with  reasonable 
eifort,  and  there  would  consequently  be  no 
end  of  trials,  for  there  are  a  very  few,  if  any, 
cases  where  it  could  not  be  alleged  that  the 
losing  party  has  lost  the  benefit  of  evidence 
.which  they  are  prepared  to'  introduce  if 
permitted  to  do  so.  But  we  put  our  decision 
chiefly  upon  the  ground  that  a  want  of  laches 
has  not  been  sufficiently  shown.  Laches  is 
negligence,  consisting  in  the  omission  of 
something  which  a  party  might  do,  and 
might  reasonably  be  expected  to  do,  towards 
the  vindication  or  enforcement  of  his  rights. 
The  word  is  generally  a  synonym  of  "remiss- 
ness," "dilatoriness,"  "unreasonable  or  unex- 
cused  delay,"  the  opposite  of  "vigilance,"  and 
means  a  want  of  activity  and  diligence  in 
making  a  daim  or  moving  for  the  enforce- 
ment of  a  right  (particularly  in  equity) 
which  will  afford  ground  for  presuming 
against  it,  or  for  refusing  relief,  where  that 
is  discretionary  with  the  court.  It  may  be 
that  petitioners  were  actually  free  from 
laches,  but,  if  so,  it  should  have  appeared 
affirmatively;  the  burden  of  showing  dili- 
gence being  upon  them.  It  is  not  sufficient  to 
allege  it,  but  it  must  be  proven  with  reason- 
able certainty.  Indifference  to  one's  inter- 
ests will  not  be  excused  by  the  law,  as  it 
requires  of  a  party  that  he  should  devote 
that  care  and  attention  to  his  case  which  a 
man  of  ordinary  prudence  bestows  upon  hli? 
important  business  affairs.  Roberts  v.  All- 
man,  106  N.  C.  391,  11  S.  E.  424 ;  McLeod  v. 
Gooch,  162  N.  C.  122,  78  S.  E.  4 ;  Dell  School 
V.  Pierce,  163  N.  C.  424,  79  S.  E.  687 ;  Smith 
V.  Duncan,  16  N.  J.  Eq.  242.  Laches  pre- 
supposes, not  only  lapse  of  time,  but  also  the 
existence  of  circumstances  which  render 
negligence  imputable ;  and,  unless  reasonable 
diligence  Is  shown  In  the  prosecution  of  a 
claim  to  relief,  the  court,  acting  on  the  fa- 
miliar maxim  of  the  law  as  to  giving  pref- 
erence to  one  who  has  been  watchful  of  his 
rights,  rather  than  one  who  has  slept  upon 
them,  wUl  decline  to  interfere. 
Petition  dismissed. 
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(177  N.  C.  B80) 

STATB  T.  HABDEN  et  aL     (No.  348.) 

(Snpreme  Ckmrt  of  North  Carolina.     Apnl  9> 

1919.) 

1.  Obtional   Law   ^=9841  —  OBJEcmoNS   to 

iNSTBUOnONB. 

Where  the  trial  court,  Jn  stating  the  evi- 
denoe  and  contentions  to  the  jury,  inadvertently 
refers  to  an  excluded  statement  by  a  witness, 
such  reference  should  be  called  to  the  court's 
attention  at  the  time  so  that  it  may  be  cor- 
rected. 

2.  ROBBEBY  €s»28(l)— BVIDBNGE -*  ADUISSI- 
BILITT. 

In  prosecution  for  highway  robbery  testi- 
mony by  the  prosecuting  witness  that  10  or  16 
minutes  after  the  robbery,  while  he  was  in  a 
store  telephoning  to  the  .police,  defendants  en- 
tered "and  seemed  surprised  to  see  him  there," 
was  competent;  the  fact  that  defendants  were 
surprised  being  a  relevant  circumstance  for  the 
jury  to  consider. 

3.  CouBTS  ^»66(3)  —  Oboanizatiow— Com- 
mencement OF  Tebm— Pbesencb  of  Judge 
—Validity  of  Acra. 

Where  no  judge  was  present  on  the  first 
Monday  of  court  upon  which  the  spring  term 
was  by  statute  directed  to  commence,  and 
court  was  adjourned  by  the  sheriff  from  day  to 
day  jonder  Revisal  1905,  §  1510,  but  the  judge 
assigned  by  statute  to  preside  at  the  spring 
term  appeared  as  soon  as  he  had  qualified,  and 
before  the  fourth  day  organized  the  court  and 
proceeded  with  its  business,  the  court  was  reg- 
ularly constituted,  the  judge  a  de  jure  official, 
and  the  proceedings  thereafter  taken  were  valid. 

4.  CouBTS  ^=3>66(1)  —  Obganization  —  Ab- 
sence   OF  JUDQE— ADJOUBNMENT   BT    ShEB- 

iff. 

Under  the  express  terms  of  Eevisal  1905,  | 
1510,  when  the  judge  fails  to  appear  on  the 
first  day  of  the  term,  the  sheriff  may  adjourn 
court  from  day  to  day  ^ntil  the  fourth  day 
without  any  special  order  from  the  judge. 

5.  CouBTS  ®=>63— Obganization— Commence- 
ment OF  Tebm. 

Where  Pub.  Laws  1917,  c.  169,  prescribed 
that  court  should  commence  on  the  ninth  Mon- 
day before  the  first  Monday  in  March  for  the 
spring  term,  that  such  Monday  occurs  in  De- 
cember does  not  prevent  the  term  from  being 
the  spring  term,  and  a  judge  assigned  by  stat- 
ute to  such  court  may  properly  preside. 

6.  Judges  ^=326— De  Facto  Judge— Recon- 
vening Adjoubned  Tebm. 

Conceding  that  judge  assigned  to  spring 
term  of  court  was  not  authorized  to  recon- 
vene the  court  after  its  adjournment  by  the 
sheriff,  acts  of  judge  would  be  valid  as  a  de 
facto  officer. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  Bryson,  Judge. 

Tom  Harden  and  another  were  convicted 
of  highway  robbery,  and  they  appeal.  No  er- 
ror. 


HastingB  ft  Whldcer,  of  WlnstonrSaloKi, 
for  appellant  Beale. 

Fred  M.  Parrish,  of  Winston-Salem,  for 
appellant  Harden. 

James  S.  Manning,  Atty.  G^i.,  and  Frank 
Nash,  Asst,  Atty.  Gen.,  for  the  State. 

WALKER,  J.  The  state's  witness,  A.  J. 
Edwards,  upon  whom  the  assault  and  rob- 
bery were  committed,  during  the  course  of 
his  testimony  stated  that  about  10  or  15  min- 
utes after  the  robbery  he  was  in  George  An- 
derson's store,  telephoning  for  a  policeman, 
when  defendants  entered  the  store  [and 
seemed  surprised  to  see  him  there].  The  last 
part  of  this  testimony,  which  we  have  in- 
closed in  brackets,  was  excluded  by  the  court 
on  objection  by  defendants,-  but,  in  stating 
the  evidence  and  contentions  to  the  Jury,  the 
learned  judge  inadvertently  referred  to  it,  but 
gave  no  Instruction  in  regard  to  it  in  his  gen- 
eral charge,  though  at  the  time  It  was  ruled 
out  the  judge  told  the  jury  they  should  not 
consider  it.  The  reference  to  this  state- 
ment of  Edwards  is  now  assigned  as  error. 

[1]  It  is  evident  that  the  reference  to  ttie 
excluded  statement  was  made  by  mistake, 
and  should  have  been  called  to  the  court's 
attention  at  the  time,  so  that  it  might  then 
be  corrected.  We  have  repeatedly  held  that 
this  should  be  done  when  the  judge  is  recit- 
ing the  evidence  or  the  contentions  of  the 
parties.  State  v.  Spencer,  176  N.  C.  709,  97 
S.  E.  155,  is  the  most  recent  case  settling  this 
question,  and  it  cites  State  v.  BlackweU,  162 
N.  C.  672,  78  S.  E.  316,  State  ▼.  Martin,  173 
N.  C.  808,  92  S.  E.  597,  and  State  v.  Burton, 
172  N.  C.  939,  90  S.  E.  561;  there  being  nu- 
merous cases  both  before  and  since  they  were 
decided. 

[2]  But  the  evidence  was  competent,  as 
held  in  State  v.  Spencer,  supra.  The  surprise 
or  confused  appearance  of  the  defendants 
was  natural  evidence.  A  man  may  show  his 
guilt  by  his  action  or  conduct,  as  well  as  by 
his  words.  The  witness  did  not  know  the 
defendants  before  he  was  robbed,  and  when 
they  first  entered  the  store  he  inquired  of 
Van  Surratt  and  Emma  Anderson  who  they 
were.  If  he  did  not  know  them  and  they 
did  not  know  him,  there  was  no  reason  for 
them  to  be  surprised  at  seeing  him  in  the 
store.  The  fact  that  they  were  surprised  is 
therefore  a  proper  and  relevant  circumstance 
for  the  jury  to  consider.  Whether  they 
were  surprised  Is  also  for  them  to  determine. 
We  said  in  State  v.  Spencer,  176  N.  C  at 
page  712,  97  S.  E.  at  page  157: 

*'  'The  instantaneous  conclusions  of  the  mind 
as  to  appearance,  condition,  or  mental  or  physi- 
cal state  of  persons,  animuis,  and  things,  de- 
rived from  observation  of  a  variety  of  facts 
presented  to  the  senses  at  one  and  the  same 
time,  are,  legally  speaking,  matters  of  fact 
and  are  admissible  in  evidence.'  State  v.  Leak, 
156  N.  C.  643,  72  S.  E.  567 ;   Renn  v.  Bailroad, 
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170  N.  C.  128,  86  S.  B.  904.  Within  this  rule, 
the  opinion  o£  the  witness  as  to  the  appearance 
of  the  dog  and  his  conduct  was  permissible." 

If  the  defendants  exhibited  surprise  by 
their  conduct,  it  was  because  they  had  been 
with  the  witness  George  Edwards,  and  rec* 
ognlzed  him  as  the  victim  of  their  robbery, 
or  rather  It  Is  a  fair  and  reasonable  Infer- 
ence for  a  Jury  to  draw.  Judge  Gaston  said, 
In  State  v.  Swlnk,  19  N.  C.  9  (which  was  ap- 
proved In  State  v.  Rowe,  98  N.  C.  629,  4  S.  B. 
506,  and  State  v.  Spencer,  supra) : 

"All  the  surrounding  facts  of  a  transaction 
may  be  submitted  to  a  jury  when  they  afford 
any  fair  presumption  or  Inference  as  to  the 
question  in  dispute.  Upon  this  principle  it  is 
that  thie  conduct  of  the  accused  at  the  time  of 
the  offense,  or  after  being  charged  with  it,  such 
as  'flight,  the  fabripation  of  false  and  contra- 
dictory statements,  the  concealment  of  the 
instruments  of  violence,  the  destruction  or  re- 
moval of  proofs,  tending  to  show  that  an  offense 
had  been  committed, .  or  to  ascertain  the  of- 
fender,' are  all  receivable  in  evidence  as  cir- 
cumstances connected  with,  and  throwing  light 
upon,  the  question  of  imputed  guilt." 

See  State  v.  Hastings,  86  N.  G.  596. 

We  are  of  the  opinion  that  the  defendants 
were  properly  tried,  and  that  the  evidence 
fully  sustains  the  verdict  and  judgment 

The  right  of  Judge  Bryson  to  preside  at 
the  court  is  questioned  by  an  exception  of 
the  defendants,  but,  we  think,  without  sound 
reason.  We  vrill  briefly  state  the  facts :  The 
court  calendar  in  that  judicial  district  is 
based  upon  two  fixed  periods  of  the  year,  the 
first  Monday  of  March  for  the  spring*  ridings, 
and  the  first  Monday  In  September  for  the 
fall  ridings^  and  the  courts  are  xequlred  to 
be  held  commencing  on  those  days,  or  on  a 
certain  designated  number  of  Mondays  be- 
fore and  after,  for  each  of  the  counties  in 
rotation.  Public  Laws  1917,  c.  169,  provided 
that  the  particular  court  'In  question  should 
commence  on  the  ninth  Monday  before  the 
first  Monday  In  March,  which.  It  so  happen- 
ed, fell  upon  Deciember  30,  1918,  the  first 
week  being  for  the  trial  of  civil  cases,  there 
being  three  weeks  of  the  term.  Judge  Lane 
had  presided  at  the  fall  terms  of  1918  of 
Forsyth  superior  court,  and  the  contention 
of  the  defendants  is  that  he  should  have  held 
the  court  at  which  they  were  tried  and  convict- 
ed. Judge  Bryson  was  elected  for  the  Twen- 
tieth judicial  district,  and  was  commissioned 
and  duly  qualified  as  such,  and  assigned  by 
statute  to  hold  the  courts  of  the  Eleventh 
district.  When  his  right  to  hold  the  court 
was  challenged,  he  made,  and  ordered  to  be 
entered  in  the  minutes,  the  following  find- 
ings: 

''That  the  term  Of  superior  court  for  Forsyth 
county  at  which  the  defendants  were  tried  and 
convicted  was  the  regular  term  of  court  fixed 
by  the  statute,  beginning  upon  the  30th  day  of 
December,  1918,  and  continuing  for  a  term  of 
three  weelu;    that,  no  Judge  appearing  upon 


Monday,  ^the  30th  day  of  December,  .1918,  it 
was  the  duty  of  the  sheriff  of  said  county,  in 
compliance  with  the  law,  to  open  said  court  and 
adjourn  the  same  from  day  to  day  for  the  first 
four  days  of  said  term;  that  the  adjournment 
of  said  court  on  Monday  and  Tuesday  by  said 
Sheriff  Flynt  was  in  compliance  with  the  stat- 
ute; that  the  direction  to  th^  sheriff  by  wire 
from  Judge  Bryson,  who  was  assigned  by  stat« 
ute  to  hold  the  courts  of  the  Eleventh  judicial 
district  of  North  Garolina  for  the  Spring  term 
of  1919,  was  lawful  and  in  compliance  with 
the  statute,;  and  that  the  said  court  was  legal 
and  properly  constituted." 

[3, 4]  It  appears,  therefore,  that  as  no  oth- 
er judge  was  present  on  the  first  Monday  of 
court,  it  was  adjourned  by  the  sheriff  from 
day  to  day,  under  Revlsal,  §  1510,  and  Judge 
Bryson  "being  pre^nt**  before  sunset  of  the 
fourth  day  of  the  court,  he  organized  the 
same  and  proceeded  with  the  trial  of  causes 
and  the  transaction  of  the  other  business  of 
the  court.  This  was  all  regular  and  within 
the  intent  and  spirit  of  the  statute,  even  if 
not  within  its  letter,  and  we  have  so  held  in 
State  V.  McGlmsey,  80  N.  O.  877,  80  Am.  Rep. 
90.  Under  the  statute  and  that  case,  the 
sheriff  could  have  adjourned  the  court  from 
day  to  day  imtll  the  fourth  day  without  any 
special  order  from  the  judge,  as  he  Is  so  di- 
rected to  do  by  the  statute  itself,  and  In  J^or- 
wood  V.  Thorp,  64  N.  G.  682,  it  was  said: 

"The  provision"  of  Code  of  Givil  Procedure, 
I  396  (Revisal  of  1905,  §  1510),  "that  where  the 
judge  fails  to  appear  at  any  term  until  the 
fourth  day  thereof,  inclusive,  the  sheriff  shall 
adjourn  the  court  until  the  next  term,  does  not 
avoid  the  acts  of  any  term,  where,  npon  the 
nonappearance  of  the  judge,  the  sheriff  did  not 
in  fact  adjourn  the  court,  and  the  judge  after- 
wards (here  in  the  second  week)  actually  ap- 
peared and  held  court." 

Judge  Bryson  appeared  Immediately  after 
he  was  Inducted  Into  office,  and  we  are  clear- 
ly of  the  opinion  that  he  rightfully  presided 
at  the  court,  and  all  of  Its  proceedings  there- 
after taken  were  valid,  and  that  he  was 
judge  of  the  court  de  jure;  The  record  sets 
forth  jthat  a  regular  term  of  the  superior 
court  was  opened  and  held  Wednesday,  in- 
stead of  the  Monday  preceding,  fixed  by  the 
statute  as  the  first  day,  and  it  has  been  held 
by  us  that  upon  this  recited  fact  the  pre- 
sumption is  that  the  sheriff  adjourned  the 
court  from  day  tp  day,  as  he  is  required  to 
do  by  the  statute,  and  that  the  court  was 
legally  held,  and  its  proceedings  were  valid. 
State  V.  Weaver,  lOi  N.  G.  758,  10  S.  E.  486, 
where  Justice  Avery  said : 

"The  record  of  the  term  at  which  the  case 
was  tried  before  Bynum,  J.,  sets  forth  that  *at 
superior  court,  continued  and  held  in  and  fo^ 
the  county  of  Granville  and  state  of  North  Gar- 
olina, at  the  courthouse  thereof  in  Oxford,  on 
Wednesday,  the  24th  day  of  April,  A.  D.  1889, 
present,*  etc.  It  is  contended  by  counsel  that 
the  fact  that  the  court  appears  to  have  been 
first  opened  on  Wednesday  is  fatal  to  ^e  ju- 
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risdiction.  The  sheriff  ia  required  by  section 
926  of  the  Code  to  'adjourn  the  court  from 
day  to  day  until  the  fourth  day  of  the  term 
induslYe/  etc.,  if  the  judge  of  the  superior 
court  shall  not  be  present.  It  was  therefore 
lawful  to  open  the  court  as  late  as  Thursday, 
and  it  must  be  presumed  that  it  was  adjourned 
from  day  to  day,  as  the  law  directs,  by  the  sher^ 
iff." 

In  any  view  of  the  matter.  Judge  Bryson 
was  a  de  facto  officer,  and  his  acts  were 
valid  as  such  so  far,  at  least,  as  the  public 
and  third  persons  are  concerned.  This  was 
expressly  held  in  State  v.  Lewis,  107  N.  C. 
967,  970,  12  S.  E.  457,  13  S.  E.  247, 11  L.  R.  A. 
105,  where  the  question  is  fully  discussed  by 
Justice  Avery.  Our  case  is  certainly  within 
the  third  rule  stated  by  Chief  Justice  Butler 
In  State  v.  Carroll,  38  Conn.  449,  9  Am.  Rep. 
409,  which  authority  was  cited  with  approval 
in  the  Lewis  Case,  where  Justice  Avery  said : 

"If  Judge  Whitaker  was  acting  either  de  jure 
or  de  facto  as  judge  of  the  superior  court  of 
Rockingham  county  in  opening  and  organizing 
that  court,  and  in  presiding  at  the  trial  of  the 
defendant  until  the  jury  returned  a  verdict  of 
guilty,  it  was  error  to  allow  the  motion  of  the 
defendant  and  enter  the  order  arresting  the 
judgment.  Were  we  to  concede  not  only  that 
the  Governor  did  not  have  the  power,  under 
the  Constitution,  to  appoint  him  and  clothe 
him  with  the  rightful  authority,  but  that  his 
acts  as  a  de  facto  officer  also  ceased  to  be 
valid  and  binding  as  to  the  public  and  third 
persons,  when  he  declared  in  open  court  his 
purpose  to  abdicate  because  he  was  of  opinion 
that  the  said  term  could  not  have  been  lawfully 
held  except  by  a  successor  regularly  appointed 
and  commissioned  by  the  Governor  to  fill  the 
vacancy  caused  by  the  death  of  Judge  Shipp, 
still  his  refusal  to  proceed  further  with  the 
business  of  the  court  would  not  affect  the  va- 
lidity of  any  previous  act  done  under  color  of 
his  appointment  from  the  Governor,  and  when 
he  was  holding  himself  out  to  the  public  as  the 
rightful  incumbent  by  virtue  of  the  special  com- 
mission entered  of  record.  Judge  Whitaker 
was  a  de  facto  officer  so  long  as  he  continued 
to  preside  and  to  assert  his  power  under  and 
by  virtue  of  the  commission  issued  by  the  Gov- 
ernor, even  if  we  concede,  for  the  sake  of  the 
argument,  that  he  was  not  the  rightfully  con- 
stituted judge  of  the  superior  court  of  Rocking- 
ham county,  and  that  his  power  as  a  de  facto 
officer  continued  only  so  long  as  he  exercised  it." 

See,  also,  State  v.  Hall,  142  N.  C.  710,  55 
S.  E.  806,  which  cites  and  approves  State  v. 
Lewis,  supra;  State  v.  Speaks,  95  N.  C.  689; 
Norfleet  v.  Staton,  73  N.  C.  546,  21  Am.  Rep. 
479 ;  Burke  v.  Elliott,  26  N.  C.  360,  42  Am. 
Dec.  142;  and  Burton  v.  Patton,  47  N.  C.  124, 
62  Am.  Dec.  194. 

We  might  rest  this  part  of  the  case  upon 
other  reasons,  but  it  is  not  necessary  that 
we  should  do  so,  as  we  hold  that  Judge  Bry- 
son acted  properly  and  rightly  in  opening 
and  holding  the  court,  and  that  his  right  to 
do  so  appertain od  to  him  as  a  de  jure  of- 


ficer, designated  by  the  law  to  hold  this  par- 
ticular court,  among  others.  In  the  district 

[6,  6]  While  the  term  of  this  court  com- 
menced In  December,  next  before  the  last 
day  of  that  month,  it  is  specifically  described 
by  the  statute  as  one  of  the  spring  courts  in 
the  year  1919,  and  must  be  regarded  as  such; 
the  law  having  so  provided  in  dear  and  ex- 
plicit language. 

A  careful  inspection  of  the  record  proper 
and  case  on  appeal  convinces  us  that  no  er- 
ror has  been  committed,  and  It  wlU  be  so  cer> 
tifled. 

No  error. 


(177  N.  C.  646> 
STATE  V.  SIMMERSON.     (No.  346.) 

(Supreme  Court  of  North  Carolina.     April  9^ 

1919.) 

1.  Intoxicating  Liquors  ^=s>140  —  Posses- 
sion FOB  PuaPosE  OF  Sale  —  Amount  nr 
Possession. 

In  a  prosecution  for  having  in  possessioik 
spirituous  liquor  for  purposes  of  sale,  the 
amount  kept  on  hand  by  defendant  Is  imma- 
terial as  far  as  his  guilt  is  concerned;  the 
gist  of  the  offense  being  to  have  intozicatint; 
liquor  on  hand  for  the  purpose  of  sale. 

2.  Intoxicating  Liquors  ^=»224— Fobsbs- 
sioN  OF  Liquor  for  Purpose  of  Sale  ^ 
Amount  in  Possession— Presuhptions. 

In  a  prosecution  for  having  spirituous  liq- 
uor on  hand  for  purposes  of  sale,  a  presumption 
of  guilt  is  created  by  the  statute  where  defend- 
ant has  in  his  possession  more  than  one  gallon. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  Bryson,  Judge. 

Bryant  Simmerson  was  convicted  of  hav- 
ing in  possession  more  than  one  gallon  of 
spirituous  liquor  for  purposes  of  sale,  and 
he  appeals.    No  error. 

Indictment  for  having  in  possession  more- 
than  one  gallon  of  spirituous  liquor  for  pur- 
poses of  sale.  The  defendant  was  tried  and' 
convicted  in  the  municipal  court  of  Forsyth, 
and  on  appeal  to  the  superior  court  was* 
again  convicted.  He  moved  in  arrest  of  judg- 
ment because  that  the  term  which  should 
have  been  begun  December  30,  1918,  was 
continued  by  the  sheriff  until  January  3d, 
when  Bryson,  J.,  whose  terra  of  oflBce  began- 
January  1,  1919,  arrived  and  opened  court. 
The  plea  is  presented  that  the  trial,  convic- 
tion, and  sentence  were  illegal  because  the 
court  had  no  jurisdiction.  Motion  denied,  and* 
defendant  appealed. 

Hastings  &  Whicker  and  Benbow,  Hall  & 
Benbow,  all  of  Winston-Salem,  for  appellant 

The  Attorney  General  and  Frank  Nash, 
Asst.  Atty.  Gen.,  for  the  State. 
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PER  CURIAM.  The  question  here  raised 
as  to  the  validity  of  this  same  term  of  the 
court,  which  was  not  opened  until  Friday 
January  3,  1919,  was  presented  and  fully 
discussed  In  State  v.  Harden,  98  S,  B.  782, 
at  this  term,  and  it  is  not  necessary  to  re- 
peat what  is  there  said. 

On  almost  exactly  the  same  state  of  facts, 
the  same  proposition  of  law  was  presented  tn 
State  V.  Wood,  175  N.  C.  815,  816,  95  S.  B. 
1050.  Though  Judge  Bryson  was  not  sworn 
in  till  January  3,  1919,  he  was  a  judge  de 
Jure  and  de  facto  when  this  case  was  tried. 
The  motion  In  arrest  was  properly  denied. 
State  V.  Hall,  142  N.  C.  713,  55  S.  B.  806. 

[1,  2]  The  court  properly  told  the  Jury: 

"It  is  immaterial,  in  so  far  as  the  guilt  of  the 
defendant  is  concerned,  whether  he  had  on  hand 
a  gallon  or  a  pint  of  liquor  or  a  gill  of  liquor ; 
the  gist  of  the  offense  is  having  on  hand  whisky 
for  the  purpose  of  sale,  and  the  amount  kept 
on  hand  has  nothing  to  do  with  the  crime ;  but 
you  will  further  note  that  by  statute,  where  the 
state  has  shown  to  the  jury  by  evidence  which 
satisfies  them  beyond  a  reasonable  doubt  that 
the  defendant  had  in  his  possession  at  one  time 
more  than  a  gallon  of  whisky,  then  the  statute 
raises  the  presumption  it  was  had  and  possess- 
ed for  the  purpose  of  sale.  That  presumption 
is  made  so  by  statute." 

"If  you  find  beyond  a  reasonable  doubt  that 
he  had  in  his  possession  more  than  one  gallon  of 
whisky,  then  the  statute  raises  a  presumption 
of  guilt  and  makes  what  the  law  calls  a  prima 
facie  case — such  a  case  as  the  jury  may  convict 
upon  or  should  not  convict  upon,  as  they  would 
be  satisfied  therefrom.  If  you  have  a  reason- 
able doubt  in  your  mind  of  any  of  the  material 
facts  to  constitute  the  guilt  of  the  defendant,  it 
is  your  duty  to  return  a  verdict  of  not  guilty. 

No  error. 

(177  N.  C.  578) 

STATE   V.    DAVIS.     (No.  847.) 

(Supreme  Court  of  North  Carolina.     April  9, 

1919.) 

1.  Cbiminal  Law  ^=»368(2)— Evidence— Res 

In  a  prosecution  for  murder  by  a  member 
of  a  mob,  evidence  that,  as  the  car  in  which 
deceased  was  riding  approached,  some  one  in 
the  crowd  said,  "Let's  hold  him,"  was  compe- 
tent as  part  of  the  res  gestae. 

2.  Cbiminal  Law  «=»365(1)  —  Dvidencb— 
Acts  of  Codefendants—Res  Gestje. 

In  a  prosecution  for  a  murder  committed  by 
a  member  of  a  mob,  testimony  as  to  an  assault 
on  witness  made  by  a  codefendant  was  admissi- 
ble as  res  gest»  where  there  was  evidence  that 
accused  was  with  the  rioters  when  such  assault 
was  committed. 

8.  Cbiicikal  Law  ^=»368(1)^Evideitgs— Res 
gestib^actions  of  mob. 

In  a  prosecution  for  murder  committed 
by  a  member  of  a  mob,  evidence  that  the  crowd 
of   rioters  when   coming   up   the   street  said, 


M 


"Halt!"  was  admissible  as  part  of  the  res  gestie, 
where  it  appeared  that  accused  was  with  the 
rioters  at  the  time. 

4.  CouBTS  «=5>66(1)  —  Oboanization  —  Ao- 

JOUBNMENT    BT    ShEBIFF    —   AUTHOBITT    OF 

Tbiax«  Judge. 

Where  the  trial  judge  was  unable  to  be  pres- 
ent at  the  commencement  of  the  term,  it  is  prop- 
er for  him  to  notify  the  sheriff  to  adjourn  court 
from  day  to  day  for  four  days,  although  the 
sheriff  had,  under  Revisal  1905,  |  1510,  power 
to  do  this  without  notice. 

Appeal  from  Superior  Court,  Forsyth 
County;  T.  D.  Bryson,  Judge. 

Will  (Davis  was  convicted  of  murder,  and 
he  appeals.    No  error. 

The  prisoner  was  indicted  for  the  mur- 
der of  Charles  White.  In  order  to  under- 
stand the  questions  presented  to  this  court, 
it  will  be  necessary  only  to  state  a  portion 
of  the  testimony  of  Jacob  Jackson,  a  witness 
for  the  state,  and  the  assignments  of  errors, 
as  follows: 

Jacob  Jackson  testified: 

"On  November  17,  1918,  in  the  evening,  I  was 
standing  on  Depot  street,  in  front  of  Cook's 
Caf^,  and  a  crowd  of  about  50  or  75  people  came 
by,  defendant,  Will  Davis,  being  in  the  crowd, 
and  they  made  me  come  with  them  on  down 
Fifth  street,  and  just  after  crossing  the  rail- 
road they  held  up  one  car,  and  the  man  in  the 
car  said  he  was  a  doctor,  and  the  crowd  let 
him  go  on  by.  They  went  on  down  to  Fifth  and 
Linden  streets,  and  another  car  came  down  the 
hill,  and  they  stopped  it;  three  men  went  to 
the  middle  of  the  street  and  stopped  the  car. 
Will  Davis  was  one  of  the  three.  One  of  the 
fellows  had  on  a  big  overcoat,  and  the  other 
one  was  a  soldier  boy  named  'Red'— that  being 
all  I  know  of  his  name.  I  do  not  know  the 
man  who  had  on  the  big  overcoat,  nor  do  I 
know  who  was  in  front,  when  they  stopped  the 
doctor's  car,  but  after  stopping  that  car  the 
crowd  went  about  as  far  as  from  me  to  the  end 
of  the  courthouse,  until  they  stopped  the  car 
that  the  man  was  shot  in.  The  car  in  which' 
iSe  man  was  shot  was  coming  towards  town 
and  down  the  hill,  and  the  lights  on  the  car 
were  burning.  They  saw  the  car  coming  over 
the  hill,  and  said,  'Let's  stop  him.'  (The  pris- 
oner objected  to  what  was  said,  unless  prisoner 
said  it.  Objection  overnilod.  Exception  by 
prisoner).  They  waited  until  the  car  got  very 
near  to  them,  and  then  Will  Davis,  the  man 
with  the  big  overcoat  on  and  the  soldier  named 
*Red,'  stepped  out  in  the  street  in  front  of  the 
car  and  stopped  it.  There  were  two  men  in 
the  car.  Mr.  White  was  at  the  steering  wheel. 
They  made  the  other  man  get  out  of  the  car  un- 
til they  searched  the  car  and  got  what  they 
wanted  out  of  it,  and  then  made  the  man  get 
back  in  the  car.  Mr.  White  s^id,  'I  am  ths 
electric  light  man;  let  me  by.'  Some  of  the 
boys  said,  'Let  him  by,'  and  others  said,  'Don't 
let  him  by,'  and  about  that  time  a  pistol  fired, 
and  the  man  in  the  car  hallooed  that  he  was 
shot.  After  these  three  men  got  in  front  of  the 
car  and  stopped  it.  Will  Davis  went  on  tiie 
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soath  side  of  the  car,  which  was  the  same  side 
Mr.  White  was  sitting  on,  the  man  that  was 
shot,  and  Will  Davis  put  his  gon  right  through 
the  ribs  or  arms  of  the  top  of  the  car,  the 
top  being  up,  right  at  White's  side,  and  the 
shot  was  fired,  and  as  the  car  drove  away  all  of 
them— I  reckon  all  of  them  that  had  pistols- 
commenced  shooting  at  the  car.  I  have  been 
knowing  Will  Davis  for  about  a  year.  I  never 
saw  defendant  Jim  Scales  in  the  crowd  that 
night,  as  I  know  of;  I  didn't  know  him.  Im- 
mediately after  Mr.  White  was  shot,  the  crowd 
went  on  up  the  street  and  held  up  another  man, 
but  I  do  not  know  who  the  man  was.  The 
distance  from  where  they  held  up  Mr.  White 
to  where  they  held  up  the  other  man  was  about 
as  far  as  from  witness  stand  to  back  end  of 
courthouse.  Then  the  crowd  went  on  towards 
Jordan's  store,  and  stopped  on  the  corner  of 
Fifth  street  and  Highland  avenue,  right  under 
the  light" 

Under  the  evidence  and  tbe  charge  of  the 
court,  to  which  there  was  no  exception,  the 
jury  convicted  the  prisoner.  Will  Davis,  of 
murder  in  the  first  degree.  He  was  sentenc- 
ed to  death,  and  appealed  from  the  Judg- 
ment, assigning  the  foUowljag  errors: 

"(1)  The  court  erred  in  overruling  the  pris- 
oner's objection  and  allowing  the  witness  Jacob 
Jackson  to  testify  that  some  one  in  the  crowd, 
seeing  a  car  approaching,  said,  'Let's  stop  him,' 
as  shown  by  the  prisoner's  first  exception. 

"(2)  There  was  error  in  overruling  the  pris- 
oner's objection,  and  allowing  the  witness  Jeff 
H.  Jackson  to  testify  that  some  one  in  the 
crowd  of  colored  people  said,  *  We'll  get  him,'  as 
shown  by  the  prisoner's  second  exception. 

"(3)  There  was  error  in  allowing  the  witness 
John  G.  Ayers  to  testify  in  regard  to  an  assault 
made  upon  him  by  Jim  Scales,  over  the  objec- 
tion of  the  prisoner,  when  there  was  no  evidence 
that  this  defendant  had  anything  to  do  with 
the  assault  on  Ayers,  or  that  he  was  in  the 
crowd  at  that  time,  as  shown  by  the  prisoner's 
third  exception. 

'*(4>  There  was  error  in  allowing  the  witness 
Ed.  Gordon  to  .testify,  over  the  prisoner's  ob- 
jection, that  a  crowd  was  coming  up  EHfth 
street,  and  they  said,  'Ha]t!%;as  there  was  no 
evidence  that  this  defendant  was  in  the  crowd 
at  that  time,  as  shown  by  prisoner's  fourth  ex- 
ception." 

By  consent  of  the  solicitor,  a  verdict  of 
not  guilty  was  returned  as  to  James  Scales. 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Kash,  Asst  Atty.  Gen.,  for  the  State. 

WALKEB,  J.  (after  stating  the  facts  aa 
above).  There  was  plenary  evidence  to  show 
that  the  prisoner  shot  the  deceased,  inflict- 
ing a  mortal  wound  from  which  he  died. 
The  charge  of  the  court  upon  all  the  differ- 
ent phases  of  the  case  was  exhaustive  and 
correct  in  every  particular,  and  there  ill  no 
exception  to  It  We  will  proceed,  therefore, 
to  consider  the  questions  of  evidence. 

[t]  First.  There  is  a  slight  error  of  fact 
in  this  assignment  of  error,  as  the  wibies3 
Jacob  Jackson  stated,  not  that  *'8ome  one  in 
the  crowd  said  'Lefs  hold  him,'"  but  thatt 


"they,"  meaning,  of  course,  the  crowd*  said 
sa  But,  assuming  that  he  had  referred  to 
only  some  one  in  the  crowd,  the  evldeiice 
was  competent,  and  what  we  say  here  cov- 
ers the  second  assignment  of  error.  For  the 
purpose  of  showing  the  admiasibility  of  thia 
evidence,  we  may  well  refer  to  Saunders  t. 
GUbert,  156  N.  C.  468,  at  pages  470  and  471. 
72  S.  E.  610,  at  page  613  (38  L.  R  A.  [N.  &] 
404).  In  that  case  it  appeared  that  many 
persons  had  gathered  in  the  street  and  fol- 
lowed the  plaintiff  to  his  home,  where  they 
stopped  in  front  of  his  house,  some  or  all  of 
them  using  abusive  and  threatening  lan- 
guage. The  question  arose  in  the  trial  be- 
low whether  these  outcries  of  this  moh,  or 
unlawful  assembly,  were  competent  against 
each  and  every  one  of  the  crowd.  With  re- 
gard to  this  we  said : 

'*Tfae  testimotiy  as  to  what  was  said  in  tlie 
road  and  in  front  of  the  plaintiff's  home  was 
clearly  competent.  The  res  gestae  indudes  whst 
was  said  as  well  as  what  was  done.  The  acts 
and  the  outcries  of  this  unlawful  assembly — for 
that  is,  in  plain  speech  and  in  law,  what  it  was 
»is  held  to  be  competent  as  pars  rei  gestae,  and 
also  as  tending  to  show  their  purpose  or  quo 
animo.  Nothing  is  better  settled  than  this  nxle 
of  evidence.  State  v.  Bawls,  65  N.  C.  334; 
State  V.  Worthington,  64  N.  O.  594.  We  find 
it  stated  in  4  Elliott  on  Evidence,  |  312B,  that 
'what  is  said  and  done  by  persons  during  the 
time  they  are  engaged  in  a  riot  (or  unlawful 
assembly)  constitutes  the  res  geste,  and  it  is. 
of  course, '  competent,  as  a  rule,  to  prove  all 
that  is  said  and  done'— the  acts  and  words  of 
the  mob  or  any  members  of  it,  as  in  Bex  v. 
Gordon,  21  State  Trials,  485  (563),  wherein 
evidence  of  the  cries  of  tbe  mob  'No  Popery,' 
as  it  was  proceeding  towards  Parliament  House, 
were  held  competent  and  admissible  as  a  part 
of  the  res  gestie." 

This  would  seem  to  be  a  tnSl  answer  to 
these  objections.  Tbe  same  rule  of  evidence 
had  been  before  stated,  and  applied,  by  us 
in  Henderson-Snyder  0>.  v.  Polk,  149  N.  a 
104,  107,  62  S.  E.  901.  We  there  held  that, 
where  two, prisoners  are  engaged  together  in 
the  execution  of  a  common  design  to  de- 
fraud others,  the  declarations  of  each  relat- 
ing to  the  enterprise,  and  in  furtherance  of 
it,  are  evidence  against  the.  other,  though 
made  in  the  latter's  absence,  if  a  common 
design  has  been  shown^  citing  Lincoln  ▼. 
Glaflin,  7  Wall.  132,  19  U  Ed.  106.  It  is, 
perhaps,  the  universal  rule  that  any  act 
done,  or  any  declaration  made^  by  any  one 
of  the  conspirators  in  the  furtherance  or  per- 
petration of  the  alleged  conspiracy  may  be 
given  hi  evidence  against  himself  or  his 
coeonspiratots.  This  rule  has  been  more 
aptly  stated  as  follows: 

"The 'law  undoubtedly  is  that,  where  two  or 
more  persons  combine  or  associate  together  for 
the  prosecution  of  some  fraudnlent  or  illegal 
purpose,  any  act  or  declaration  made  by  one 
of  them  in  furtherance  of  the  common  object, 
and  forming  a  part  of  the  res  geate,  may  be 
given  hi  evidence  against  the  other.** 
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The  principle  on  wliich  tbe  declarations 
of  other  conspirators,  and  aqts  done  at  dif- 
ferent times,  are  admitted  In  evidence 
against  the  persons  prosecuted,  is  that,  by 
the  act  of  conspiring  together,  the  conspira- 
tors have  jointly  assumed  to  themselves,  as 
a  body,  the  attribute  of  Individuality,  so  far 
as  regards  the  prosecution  of  the  common 
design,  thus  rendering  whatever  Is  done  or 
said  by  one  In  furtherance  of  that  design  a 
part  of  the  r^s  gestse,  and  therefore  the  act 
of  all.  Substantially  the  same  rule  applies 
tn  criminal  as  In  civil  cases  as  to  the  ad- 
missibility of  the  acts  or  declarations  of  one 
conspirator  as  original  evidence  against 
each  member  of  the  conspiracy.  4  Elliott  on 
Evidence,  |  2939,  citing  Card  v.  State,  109 
Ind.  415,  9  N.  E.  591 ;  Cuyler  v.  McCartney, 
40  N.  Y.  221;  State  v.  George,  29  N.  C.  327; 
Cablness  v.  Martin,  15  N.  C.  at  page  110. 
See,  also,  Lockhart  on  Evidence,  |  210 ;  Blair 
V.  Brown,  116  N.  0.  631,  21  S.  E.  434.  This 
doctrine  as  to  the  competency  of  the  cry,  or 
exclamation,  of  a  mob,  or  any  one  of  the 
mob,  while  it  is  in  the  prosecution  of  its  il- 
legal design  or  p^^pose,  has  been  of  long 
standing,  and  was  certainly  established  in 
the  proceedings  against  Lord  George  Gordon 
for  high  treason,  when  such  evidence  was 
freely  admitted  by  Lord  Mansfield  and  his 
associates  on  the  King's  Bench,  Justices 
Willes,  Ashurst,  and  BuUer,  who  presided  at 
the  hearing  of  that  celebrated  case  (21  St. 
Trials,  486)  for  the  same  riot,  so  graphical- 
ly described  by  Charles  Dickens  in  his 
Barnaby  Budge. 

[2,  3]  Second.  As  to  the  third  and  fourth 
assignments,  we  must  hold  that  there  was 
evidence  that  the  prisoner  was  with  the 
rioters  when  the  assault  was  committed  on 
John  0.  Ayers,  and  also  when  they  were 
marching  on  FVfth  street  and  crying, 
"Halt !"  These  events  were  but  a  part  of 
one  whole  transaction,  which  was  continuous 
in  its  nature  and  essence,  from  beginning  to 
end,  and  what  was  said  or  dcme  by  the  mob, 
or  any  of  Its  members,  was  competent  to 
show  its  unlawful  character  and  motives.  It 
was  held,  in  a  case  resembling  this  one  in 
its  principal  features,  that  acts  and  drcum- 
Btances  forming  a  continuation  of  the  main 
transaction  are  admissible  as  pars  rel  gestae. 
Floyd  V.  State,  143  Ga.  286,  84  S.  E.  971. 
The  several  events  occurring,  one  after  the 
other,  iQ  close  and  connected  succession, 
must  be  viewed  as  linked  together  for  one 
purpose,  which  was  a  bad  one  as  tending  to 
a  breach  of  the  public  peace  and  to  strike 
terror  into  the  travelers  on  the  highway, 
who  had  the  right  to  go  their  way  without 
molestation  or  being  made  afraid.  Jt  had 
for  its  purpose  even  more  than  that  evil  de- 
sign ;  it  aimed  actually,  not  only  to  terrify, 
but  to  commit  highway  robbery,  or  murder, 
if  need  be.  In  order  td  gratify  its  fiendish 
and  wanton  desire.  It  was  regardless  of 
every  duty  it  owed  to  society,  and  fatally 


bent  on  mlschi^  While  In  the  execution  of 
their  illegal  and  high-handed  purpose,  to 
hold  that  any  outcry  from  this  band  of  ma- 
rauders is  not  admissible  as  evidence  against 
each  one  of  them  would  violate  a  rule  of 
the  law*  too  well  established,  founded  as  it  is 
upon  a  Just  and  adequate  reason,  to  be  set 
at  naught  where  it  applies  ao  aptly.  Dr. 
Wharton,  in  his  excellent  treatise  on  IJvi- 
dence,  has  said:  If.  in  one  of  our  streets 
there  Is^  an  unexpected  collision  between  two 
men,  entire  strangers  to  each  other,  then  the 
res  gestae  of  the  collision  are  confined  with- 
in the  few  moments  that  it  occupies.  When 
again  there  Is  a  social  feud  in  which  two 
religious  factions,  as  in  the  case  of  the  Lord 
George  Gordon  disturbances  or  of  the  Phila- 
delphia riots  of  1844,  are  arrayed  against 
each  other  for  weeks,  and  so  much  absorbed 
in  the  collision  as .  to  be  conscious  of  little 
else,  then  all  that  such  parties  do  and  say 
under  such  circumstances  is  as  much  part  of 
the  res  gestae  as  the  blows  given  in  homi- 
cides for  which  particular  prosecutions  may 
be  brought.  1  Wharton  on  Evidence,  S  258; 
Lake  Shore,  etc..  By.  Co.  v.  Herrick,  49 
Ohio  St.  25^  29  N.  E.  1052;  SmaU  v.  Wil- 
liams, 87  Ga.  681,  13  S.  E.  589;  Llnck  v. 
Vorhauer,  104  Mo,  App.  368,  79  S.  W.  478. 
And  2  Jones  on  Ev.  \  347,  states  that  in 
such  cases  the  declarations  have  been  receiv- 
ed on  the  ground  that  they  were  but  parts 
of  a  continuous  act  which  showed  the  in- 
tention of  the  person  or  persons  whose  mo« 
tlves  were  in  question  and  as  explanatory  of 
the  act.  The  rule  in  this  respect  is  well 
stated  in  Mutual  Life  Ins.  Co.  v.  HlUmon, 
145  U.  S.  285,  12  Sup.  Ct  909,  36  L.  Ed.  706 : 

''Wherever  the  bodily  or  mental  feelings  of  an 
individual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings  are  original  and 
competent  evidence.  Those  expressions  are  the 
natural  reflexes  of  what  it  might  be  impossible 
to  show  by  other  testimony.  If  there  be  such 
other  testimony,  this  may  be  necessary  to  set 
the  facts  thus  developed  in  their  trne  Ught,  and 
to  give  them  their  proper  effect.  As  independ- 
ent explanatory  or  corroborative  evidence,  it  is 
often  indispensable  to  the  due  administration 
of  justice.  Such  declarations  are  regarded  as 
verbal  acts,  and  are  as  competent  as  any  other 
testimony,  when  relevant  to  the  issue.  Their 
truth  or  falsity  is  an  inquiry  for  the  jury." 

And  it  is  also  said  that^  from  Whatever 
point  of  view  a  given  circumstance  is  re- 
garded in  connection  with  Its  admissibility 
as  one  of  the  res  gestae  it  is  absolutely  es- 
sential that  the  claim  shall  be  founded  on 
its  being  one  of  the  immediate  family  of 
factr  which  relevantly  constitute  the  real 
subject-matter.  Does  it  belong  Xsi  It,  or  has 
it  only  a  distant  relation  and  relevancy?  If 
it  Is  no  part,  then  the  admissibility,  if  at 
aU,  must  be  based  on  ground  other  than 
that  of  res, gestae.  Although,  as  we  have 
seen,  different  tribunals  do  not  agree  as  to 
the  degree  of  strictness  or  liberality  wi<^ 
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which  they  apply  the  rule  that  the  declara- 
tion should  be  contemporaneous  with  the 
transaction  In  issue,  there  is  no  doubt  but 
that  the  declaration  must  be  a  part  of  such 
transaction,  and  that  it  must  illustrate  or  ex- 
plain It  The  declarations  must  be  calcu- 
lated to  unfold  the  nature  and  quality  of 
the  facts  which  they  are  intended  to  ex- 
plain; they  must  so  harmonize  with  those 
facts  as  to  form  one  transaction,  of  which 
they  are  considered  a  part;  they  must  be 
concomitant  with  the  principal  act,  and  so 
connected  with  it  as  to  be  regarded  as  the 
result  and  consequence  of  coexisting  mo- 
tives. These  declarations,  especially  when 
in  the  form  of  instantaneous  or  contem- 
poraneous outcries,  or  exclamations,  are  ad- 
mitted as  evidence  upon  the  idea  that  they 
are  natural  and  spontaneous  utterances, 
which  are  prompted  by  no  intention  to  sup- 
press or  conceal  the  truth,  the  declarant 
having  no  opportunity  for  deliberation  or 
the  fabrication  of  evidence.  This  kind  of 
proof  is  not  only  very  persuasive,  but,  near- 
ly always,  very  convincing  in  its  probative 
force. 

In  any  view  we  can  fairly  take  of  this 
case  and  the  court's  ruling,  we  find  that  the 
trial  was  entirely  free  from  errors,  and  that 
the  prisoner's  rights  have  been  fully  protect- 
ed. The  charge  of  the  court  was  a  remark- 
ably clear,  accurate,  and  forceful  one. 

[4]  The  question  whether  Judge  Bryson 
had  lawful  authority  to  preside  over  the 
court  in  which  the  prisoner  was  tried  and 
convicted  has  been  fully  considered  and  de- 
cided against  the  prisoner's  contention  at 
this  term  in  State  v.  Harden  &  Beale,  98  S. 
E.  782,  and  Stafe  v.  Simmerson,  98  S.  E. 
784,  and  no  further  discussion  would  seem 
to  be  necessary.  It  may  be  well  to  state, 
though,  that  Judge  Lane  acted  properly  and 
discreetly  In  abstaining  from  attendance  at 
the  court,  as  there  were  only  two  days  for 
him  to  preside  (December  30th  and  31st),  be- 
cause Judge  Bryson's  term  commenced  on 
the  3d  day  of  January  1,  1919,  when  he  duly 
qualified  and  was  ready  to  proceed  with  the 
business  of  the  court.  Judge  Bryson  acted 
properly  in  notifying  the  sheriff  to-  adjourn 
the  court  from  day  to  day  for  four  days 
until  he  could  qualify  and  appear  to  hold 
the  court,  although  the  sheriff  had  the  pow- 
er, under  the  statute,  to  do  this  without  any 
notice.  State  v.  Wood,  175  N.  C.  809,  95  S.  E. 
1050.  That  case  decides  the  principal  ques- 
tion Involved  here  as  to  the  power  of  Judge 
Bryson,  as  there  It  was  held : 

(1)  "The  provision  that  the  sheriff  should 
adjourn  the  court  from  day  to  day  until  the 
fourth  day  of  the  term,  and  then  for  the  term, 
in  the  absence  of  the  judge  who  was  to  have 
held  it,  under  the  law,  is  subject  to  the  provi- 
sion that  this  shall  be  done  'unless  the  sheriff 
shall  be  sooner  informed  that  the  judge,  from 
any  cause,  cannot  hold   the  term,'  which  im- 


plies the  powsr  of  the  judge  to  order  an  ad- 
journment to  a  later  day  in  the  term.  Re- 
visal,  §  1510." 

(2)  "Where  the  sheriff  has  not  continued  a 
term  of  the  superior  court  for  the  absence  of  the 
judge  to  hold  the  same,  the  judge  may  appear 
at  any  day  within  the  term,  and  the  proceedings 
thereafter  will  be  valid.  Revisal,  |  1510." 
(If  the  sheriff  had  not  already  adjourned  tlie 
term  under  the  statute.) 

(3)  "Where  the  judge  of  the  district  Is  pre- 
vented from  holding  a  term  of  court,  as  in  case 
of  detention  by  a  trial  in  another  county  ex- 
tending over  into  such  term,  the  Crovemor  may 
designate  and  appoint  another  judge  to  hold 
such  term,  or  a  part  thereof,  though  within  the 
same  district,  and  by  virtue  of  his  commission 
he  is  a  judge  both  de  facto  and  de  jure*  while 
so  acting." 

No  error. 


(177  N.  a  K64) 
STATE  V.  EVANS.    (No.  273.) 

(Supreme  Court  of  North  Carolina.    March  2^ 

1919.) 

1.  HoinciDE  ^s»268  —  Premeditated  Khx- 
INO — Intent— Nonsuit. 

In  prosecution  for  murder,  resulting  in  con- 
viction of  murder  in  second  degree,  there  bdng 
evidence  to  justify  finding  that  defendant  was 
aggressor  in  quarrel  with  deceased,  went  home 
to  get  his  pistol,  and  did  so  with  purpose  to 
engage  in  a  fight  with  and  slay  deceased  at 
the  first  opportunity,  motion  for  nonsuit  was 
properly  overruled. 

2.  Homicide  «=»334,  840(4)— Habuless  Eb- 
BOBr— Rttunos  and  Chaboe. 

Where  defendant  was  acquitted  of  murder 
in  the  first  degree,  and  convicted  in  the  second 
degree,  any  error  in  the  rulings  or  the  charge 
relating  solely  to  murder  in  the  first  degree  was 
harmless  to  him. 

3.  Cbiminal  Law  ^=»720(2)  —  Tbial  —  Re- 
marks OF  SoLicrroBr— Reference  to  Evi- 
dence. 

In  prosecution  for  murder,  remarks  of  solic- 
itor, in  contrasting  state's  evidence  with  defend- 
ant's, that  there  was  one  disinterested  white 
witness  whose  evidence  should  be  believed,  and 
that  it  was  not  necessary  to  trust  to  memory 
for  what  the  witness  said,  for  he  had  the  type- 
written evidence  of  the  court  stenographer's 
notes,  etc.,  from  which  he  then  read,  were  prop- 
er, though  the  cross-examination  had  not  been 
typewritten,  he  having  had  the  right  to  refer 
to  the  notes  for  greater  accuracy. 

4.  Cbiminal  Law    ^=:>1144(12)  —  Appeal  ^ 

PBEStJMPTlON    —   COBBEGTNBSS   OF    StENOO* 

oeapheb'b  Notes. 

It  will  be  presumed,  at  least  prima  fade, 
and  in  the  absence  of  any  showing  to  the  con* 
trary,  that  notes  of  the  evidence  taken  by  an 
official  stenographer,  appointed  under  authority 
given  by  statute,  were  correct 
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1$.  Cbiminal  Law    «=»741(1),  742(1)— Weight 

AND   CKEDIBILITT  OF  EVIDENCE— QUESTIONS 
FOB  JUBT. 

The  weight  of  evidence  and  the  credibility  of 
witnesses  in  a  prosecution  for  murder  are  sole- 
ly questions  for  the  jury's  determination. 

-6.  Cbiminal  Law    ^=>730(14)— Cube  of  Eb- 

BOB— Remabks  of  State's  Attobnet  Dbaw- 

ING  CoLOB  Line. 

The  remark  of  the  solicitor  that  there  was 

one  disinterested  white  witness  whose  evidence 

should  be  believed,  if  erroneous,  was  cured  by 

the  court's  statement  that  in  the  administration 

-of  the  law  every  citizen  stands  upon  an  equality 

before   the  bar   of  justice,  irrespective  of   his 

•color. 

7.  Cbiminal  Law  <S=>1043(3)— Appeal— Ob- 
jECTioN  Below— Raising  New  Objection. 
Where  defendant  objected  to  solicitor's  re- 
marks in  argument,  on  ground  that  it  was  im- 
proper to  refer  to  stenographer's  transcripts  of 
testimony,  which  did  not  embody  cross-examina- 
tion, defendant  cannot  raise  on  appeal  objection 
that  remarks  were  also  erroneous  as  drawing 
color  line  adversely  to  defendant,  a  negro. 

&  Homicide      ^=»151(1)   —   Killing   with 
Deadly  Weapon — ^Bubden  to  Show  Miti- 
gation oB  Excuse. 
A  killing  with  a  deadly  weapon,  admitted 
or  proven,  requires  the  prisoner  to  satisfy  the 
jury  as  to  the  existence  of  all  matters  of  mitiga- 
tion or  excuse  relied  on  by  him. 

"9.  Homicide    ^s»35,  43— "Manslaughtbb." 

Manslaughter  is  the  unlawful  killing  of  an- 
other without  malice,  as  where  one  unlawfully 
kills  another  by  reason  of  the  anger  suddenly 
aroused  by  provocation  deemed  sufficient  in 
law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Man- 
slaughter.] 

10.  Homicide    ^=>23(1)— Mubdeb  in  Second 
Degbee— Malice. 

Where  defendant,  after  quarreling  with  de- 
ceased, cursed  him,  and  went  home  and  got  a 
pistol,  returned,  and  shot  deceased,  though  the 
latter  had  a  cant-hook  with  him  as  a  weapon, 
defendant  was  guilty  at  least  of  murder  in  the 
second  degree,  having  killed  with  malice. 

11.  Cbiminal  Law    ^=>730(14)  —  Tbiai.  — 
Caution  Against  Race  Pbejudice. 

Even  though  exception  was  not  properly 
taken  to  the  solicitor's  remarks  in  argument 
possibly  injecting  the  race  issue  into  the  case, 
defendant  being  a  negro,  it  was  proper  for  the 
trial  court  fully  to  caution  the  jury  against  the 
influence  of  all  prejudice. 

Appeal  from  Superior  Court,  Cumberland 
County;  Lyon,  Judge. 

Dave  Evans  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    No  error. 

The  prisoner  was  indicted  for  the  murder 
of  Vivian  L.  Bundy,  and  was  convicted  of 
murder  in  the  second  degree. 


The  state's  evidence  tended  to  show  that 
Bundy.  the  deceased,  was  woods  boss  of  a 
gang  of  sawmill  hands,  of  whom  the  defend- 
ant, Dave  Evans,  was  one.  W.  M.  Dixon, 
paymaster  and  general  manager  of  the  mill, 
had  Ibaned  the  defendant  $2.50  the  Saturday 
before,  and  had  told  Bundy  and  Walker,  who 
ran  the  sawmill,  to  get  the  checks  for  it  when 
Dvans  came  for  settlement  the  following 
Saturday.  The  state's  witness  R.  T.  Walker 
testified: 

"The  defendant  worked  out  enough  to  pay 
back  the  $2.50,  and  Bundy  asked  Dave  for 
his  checks.  Dave  said  he  would  give  them  to 
Mr.  Dixon  or  pay  him'  the  money.  Bundy  said 
it  was  no  use  to  do  that,  as  the  others  had 
given  him  their  checks.  Bundy  told  Dave  three 
times  to  get  out  of  the  commissary.  Witness 
thought  it  was  over  with,  and  went  into  the 
back  part  of  the  store.  Dave  picked  up  a  bottle. 
Dave  said,  'God  damn  him,  I'll  get  him;  he 
thinks  he  is  the  only  bully  around  here.*  Dave 
then  left  in  his  wagon  in  which  there  was  saw- 
dust He  lives  about  a  mile  and  a  half  from  the 
mill.  He  came  back  in  a  short  time.  He  had 
a  brick.  The  witness  talked  with  him,  and 
Dave  gave  him  the  checks.  The  witness  told 
him  he  had  better  go  off  and  not  have  any  trou- 
ble about  the  matter,  and  Dave  walked  off. 
This  was  outside  the  commissary.  When  the 
witness  went  in  Bundy  asked  him  if  he  would 
be  there  awhile,  and  Bundy  went  out.  Bundy 
said,  *  You've  got  a  brick  for  me,  have  you?*  and 
Bundy  came  back,  picked  up  a  cant-hook,  and 
went  out  Witness  heard  three  shots,  and  went 
to  the  door  to  see  what  was  the  matter.  He 
saw  Bundy  walking  away,  when  Dave  shot 
him  again.  He  heard  three  shots  before  he 
went  to  the  door.  Dixon  was  paymaster  at  the 
mill,  and  Bundy  woods  boss.  It  was  a  new 
cant-hook  handle,  with  no  hook  on  it' 
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W.  M.  Dixon  testified  as  follows: 

"He  lives  eight  miles  from  Dunn,  and  is  gen- 
eral manager  of  the  sawmill,  and  saw  part  of 
the  homicide.  He  was  driving  a  Ford  car,  and, 
as  he  turned  in  towards  the  mill,  he  saw  two 
men  who  seemed  to  be  in  combat  Then  he 
had  to  look  at  his  car.  and  heard  a  shot.  Look- 
ing up,  he  isaw  smoke.  Both  men  were  in 
down  position.  He  saw  one  of  the  men  shoot 
again  and  again.  The  white  man  straightened 
up  and  started  to  run  off,  timid-like,  as  though 
he  was  weak.  He  got  off  something  like  25 
or  30  feet  from  the  other  man,  and  another  shot 
was  fired  when  Bundy  was  near  the  logs  on 
the  tramroad.  The  witness  was  then  60  or  70 
yards  from  the  main  road.  He  saw  Evans  look 
back  and  start  running  down  the  tramroad. 
Bundy  called  to  him,  saying  that  he  was  dying, 
and  came  meeting  him,  and  told  him  to  take 
him  to  the  hospital  as  quick  as  he  could.  The 
witness  told  Bundy  maybe  he  was  not  so  bad 
off,  and  the  witness  jumped  out  of  the  car  and 
helped  Bundy  in.  He  did  not  see  the  first  shot ; 
at  the  second  shot  the  men  were  a  few  feet 
apart,  and  the  same  at  the  third  shot  He  saw 
nothing  in  Bundy's  hand  when  he  threw  up  his 
arms.  Bundy  got  off  30  or  40  feet  at  the  fourth 
shot.  The  witness  was  then  about  200  yards 
away  from  them.    Bundy's  back  or  left  side  was 
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towards  Eyans  whea  he  shot  ths  last  time, 
Bundy  having  turned  to  the  left  to  catch  on  the 
logs,  and  nearly  all  of  the  mill  hands  were  at 
the  store  during  the  shooting.*' 

N.  H.  McGeachy,  sheriff  of  the  coonty,  tee- 
tifled  that— 

"he  arrested  defendant  at  his  sister's  house, 
and  his  sister  had  locked  the  doors  and  told 
him  not  to  enter  the  house.  Dave's  pistol  was 
under  the  pallet  on  which  he  was  lying,  and 
three  bullets  had  been  shot  out  of  it." 

Dr.  Parker  testified  that— 


«( 


there  were  three  wounds  in  Bundy's  body,  one 
at  the  left  nipple,  which  in  his  opinion  went 
straight  in,  for  if  it  had  ranged  to  the  right 
it  would  have  perforated  the  heart,  and  the 
heart  was  not  perforated;  one  through  the  left 
forearm,  which  went  straight  through;  and 
the  third,  and  last,  in  the  left  flank,  and  this 
ranged  to  the  right,  making  three  perforations 
in  the  intestines.  This  wound,  in  his  opinion, 
was  the  chief  cause  of  Bundy*s  death.*' 

There  was  evidence  on  the  part  of  the 
prisoner  tending  to  show,  as  it  is  correctly 
stated  by  the  counsel  of  the  prisoner,  the 
following  facts: 

''The  deceased  and  the  defendant  were  work- 
ing at  a  sawmill  of  which  W.  M.  Dixon  was 
paymaster.  Dixon  had  loaned  defendant  $2.50, 
which  was  due  the  day  of  the  homicide.  On 
being  given  his  time  checks  deceased  asked  de- 
fendant for  his  checks,  and  he  replied  that  he 
was  going  to  give  them  to  Mr.  Dixon  when  he 
came.  Deceased  cursed  defendant  and  o.rdered 
him  out  of  the  commissary.  Evans  went  home 
after  other  checks.  While  eating  dinner  his 
wife  called  him  and  told  him  she  heard  a  car 
going  down  the  road,  which  defendant  thought 
was  Mr.  Dixon's,  so  he  went  on  back  to  the 
mill  to  pay  him,  but  found  he  had  not  arrived. 
He  joined  some  of  the  other  hands  in  throwing 
bricks  at  other  bricks  thrown  in  the  air.  R.  T. 
Walker,  who  ran  the  sawmill,  then  came  out  of 
the  commissary,  and  defendant  asked  him  about 
turning  over  the  checks  to  Mr.  Bundy,  and 
defendant  gave  them  to  Walker,  who  went  back 
In  the  commissary,  when  Bundy  asked  Walker 
if  he  would  be  there  awhile,  and  Bundy  went 
out  to  defendant,  and  he  and  defendant  talked 
together.  Deceased  cursed  defendant,  and  ran 
back  in  the  commissary  and  got  a  cant-hook 
handle  and  came  out  again.  Defendant  ran  and 
deceased  ran  after  him.  Defendant  ran  75 
yards,  when  deceased  knocked  him  down  with 
the  cant-hook  handle,  near  a  tramroad.  De- 
ceased ran  by  him,  and  turned  and  came  back, 
and  was  striking  defendant,  who  was  on  the 
ground.  Defendant  pulled  out  his  pistol  while 
on  the  ground,  and  shot  three  times,  and  at 
the  third  shot  Bundy  had  the  handle  drawn 
back  to  strike  again.  Deceased  had  three  bul- 
let wounds.  He  died  on  Monday  after  the 
shooting  on  Saturday." 

There  was  also  evidence  from  which  the 
Jury  might  reasonably  infer,  if  they  believed 
It,  chat  the  prisoner,  after  the  first  colloquy 
with  the  deceased,  went  to  his  home,  one 
and  a  half  miles  distant  from  the  sawmill, 
to  get  his  pistol,  having  picked  up  the  bottle, 


cursed  the  deceased,  and  sworn  that  he  would 
get  him;  that  he  did  get  the  pistol,  and  re- 
tamed  in  a  short  time  to  the  miU^  when  the 
affray  took  place,  the  deceased  using  the 
cant-hook  and  the  prisoner  the  pistol;  and 
the  Jury  might  also  have  properly  inferred 
that  the  prisoner  acted  with  express  malice, 
deliberation,  and  premeditation,  and  tliat  his 
pur];>09e  was  to  arm  himself,  and  th^i  to  re- 
turn to  the  mill  and  provoke  the  fight,  with 
the  intent  to  slay  the  deceased  when  he  bad 
the  chance. 

The  solicitor,  in  the  coarse  of  hia  arga- 
ment,  was  contrasting  the  evidence  of  the 
state  with  that  of  the  prisoner,  and  in  doing 
so  stated  that  there  was  one  disinterested 
white  witness  whose  evidence  should  be  be- 
lieved, Mr.  Dixon's;  that  it  was  not  neces- 
sary to  trust  to  memory  as  to  what  this  wit- 
ness said,  for  he  had  the  typewritten  evi- 
dence of  the  court  stenographer's  notes, 
which  he  would  read.  Upon  objection,  the 
court  stated  that  the  typewritten  evidence 
had  been  handed  to  hinn  by  the  court  stenog- 
rapher. Defendant  again  objected  and  ex- 
cepted. The  solicitor  again  proceeded  to 
read  to  the  Jury  from  said  papers  a  portion 
of  Dixon's  evidence,  and  again  defendant  ob- 
jected and  excepted.  He  also  excepted  for 
the  farther  reason  that  it  was  incomplete  In 
that  only  the  notes  of  the  direct  evidence  of 
the  state's  witnesses  Walker  and  Dixon  had 
been  written  out,  and  not.  their  cross-examin- 
ation, nor  the  evidence  of  any  other  witness. 

Several  witnesses  testified  that  the  prison- 
er's character  is  bad,  but  the  most  of  them 
stated  that  they  had  not  heard  anything 
against  him  until  the  other  shooting  affair, 
which  occurred  six  months  ago. 

There  was  other  evidence  in  the  case  not 
necessary  to  be  now  'stated.  The  prisoner's 
testimony  tended  to  show  a  clear  case  of  self- 
defense,  and  this  was  admitted  to  be  so  by 
the  Attorney  General  in  his  brief  and  argu- 
ment. 

The  court  charged  the  Jury,  in  part,  as 
follows: 

"The  defendant,  Dave  Evans,  is  indicted  for 
murder.  There  has  been  something  said  about 
his  being  a  negro  and  the  deceased  a  white  man. 
I  want  to  say  to  you,  gentlemen  of  the  jury, 
that  it  would  be  a  sad  day  for  North  Carolina 
if,  in  the  administration  of  the  law,  juries  or 
courts  would  have  two  laws— one  for  the  colored 
man  and  one  for  the  white  man.  There  is  but 
one  law  known  and  recognized  among  the  people 
of  the  state,  and  that  law  is  administered  the 
same  for  the  white  man  as  for  the  colored  man, 
and  the  same  for  the  colored  man  as  for  the 
white  man,  and  no  brave  man^  under  his  oath, 
will  permit  the  fact  that  the  defendant  is  a 
colored  man  to  influence  his  verdict  one  way 
or  the  other.  Only  a  coward  would  be  guilty  of 
such  cowardly  perjury.  As  I  have  said  to  you. 
the  defendant  is  indicted  for  murder,  charged 
with  the  murder  of  Vivian  D.  Bundy,  and  every 
person  charged  with  crime  Is  presumed  to  be 
innocent  until  his  guilt  is  proven,  and  the  de- 
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fendant  In  this  case  cannot  be  convicted  nnless 
the  state  satisfies  you  from  the  evidence  of  his 
guilt  The  law  of  this  state  does  not  permit 
me  to  express,  either  directly  or  indirectly, 
to  the  jury  an  opinion  upon  the  facts  of  the 
case,  weight  of  the  evidence,  or  the  credibility 
of  the  witnesses.  T^ese  are  matters  exclusively 
for  the  jury,  and  the  court  has  not  consciously 
'done  or  said  anything  to  influence  you  one  way 
or  the  other.  It  is  the  duty  of  jurors  to  take 
the  law  from  the  court  and  the  evidence  from 
the  witnesses.  You  are  to  determine  what  facts 
have  been  established  by  the  evidence,  and  to 
such  facts  apply  the  rule  of  law  given  by  the 
court,  and  return  a  verdict  accordingly,  re- 
gardless'of  consequences  either  to  the  state  or 
to  the  defendant.  There  are  four  verdicts  that 
you  can  render  in  this  case:  First,  a  verdict 
of  murder  in  the  first  degree;  second,  a  verdict 
of  murder  in  the  second  degree ;  third,  a  verdict 
of  manslaughter;  and,  fourth,  a  verdict  of  not 
guilty." 

The  court  then  stated  the  facts  of  the  case 
aa  the  Jury  might  find  them  to  be^  and  ex- 
plained the  law  fully  and  carefully,  dwelling 
upon  every  phase  of  the  testimony. 

The  Jury  found  the  prisoner  guilty  of  mur^ 
der  in  the  second  degree.  Judgment  and  ap- 
peal by  blnx 

W.  O.  Downing  and  Sinclair  &  Dye,  all  of 
FayettevlUe,  for  appellant. 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Ajsst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  fbcts  as 
above).  [1]  The  motion  for  a  nonsuit  was 
properly  overruled.  As  we  have  said  in  our 
statement  of  the  case,  there  was  evidence  up- 
on which  the  jury  might  well  have  concluded 
that  the  prisoner  was  the  aggressor  in  the 
quarrel  with  the  deceased;  that  be  went  to 
his  home  for  the  purpose  of  getting  his 
pistol,  and  thereby  preparing  himself  for  the 
combat,  so  that  he  would  have  the  advantage 
of  his  adversary;  and  that  this  was  done 
with  the  purpose  and  intent  of  engaging  in 
the  fight  and  slaying  the  deceased  at  the 
first  opportunity.  He  was  willing  and  ready 
for  the  fray,  and  entered  into  it  with  deadly 
purpose.  But  the  Jury,  it  seems,  took  the 
lenient  view,  and  convicted  him  of  the  lesser 
crime.  There  being  ample  evidence  of  mur- 
der and  of  manslaughter,  the  assignment  of 
error,  which  is  based  upon  the  allegation 
that  there  was  none,  c&nnot  be  sustained. 

[2]  The  first,  second,  seventh,  eighth,  elev- 
enth, thirteenth,  and  fourteenth  exceptions 
assign  errors  In  the  rulings  or  the  charge, 
relating  solely  to  murder  in  the  first  degree ; 
but  the  prisoner  was  acquitted  of  this  offense, 
and  therefore  error,  if  there  was  any,  proved 
to  be  harmle&ES.  State  v.  Bryson,  173  N.  0. 
808,  02  S.  E.  688 ;  State  ▼.  McCourry,  128  N. 
O.  6W,  88  8.  B.  883;  State  v.  Casey,  159  N. 
O.  472,  74  S.  B.  625.  If  there  was  any  error 
In  respect  to  nmrder  in  the  first  degree,  it 
was  favorable  to  the  prisoner,  as  the  charge 


did  not,  upon  the  facts  to  be  inferred  from 
the  state's  testimony,  comply  fully  with  the 
principle  as  stated  in  State  v.  Brlttain,  89 
N.  a  481;  State  v.  Garland,  188  N.  C.  675, 
50  S.  B.  853;  State  v.  Kennedy,  169  N.  O. 
826,  85  S.  E.  42 ;  Foster's  Crown  Law,  p.  277 ; 
and  the  rule  as  formulated  by  Lord  Hale, 
and  quoted  by  Justice  Ashe,  in  State  v.  Brlt- 
tain, supra.  There  may  not  have  been  any 
positive  or  affirmative  error,  even  in  favor  of 
the  prisoner,  in  this  part  of  the  charge,  but 
the  court  made  no  distinct  reference  or  ap- 
plication to  the  principle  Just  stated,  and 
we  think  there  was  evidence  to  warrant  it 
But,  as  has  been  seen,  if  there  was  error 
in  this  respect,  the  prisoner  assuredly  has  no 
reason  to  complain  of  it 

[3-6]  The  exception  as  to  the  renmrks  of 
the  solicitor  is  without  merit  He  had  the 
right  to  refer  to  the  evidence  in  his  argu- 
ment for  the  sake  of  greater  accuracy.  The 
notes  o(f  the  evidence  were  taken  by  an 
official  stenographer  appointed  under  the 
authority  given  by  a  statute,  and  it  will  be 
presumed,  at  least  prima  fade,  and  in  the 
absence  of  any  showing  to  the  contrary, 
that  they  were  correct  There  is  no  sugges- 
tion that  they  were  not,  but  the  ground  of 
objection  Is  that  the  cross-examination  had 
not  been  typewritten.  There  is  no  proof  that 
the  solicitor  misquoted  the  testimony,  but 
every  reason  to  believe  that  he  did  not.  He 
was  careful  of  the  prisoner's  rights,  and 
would  not  trust  to  his  ow^n  memory,  but,  to 
be  just  to  the  prisoner,  he  referred  to  the 
notes,  as  a  safer  and  more  reliable  source 
from  jvlilch  to  draw  an  accurate  reproduction 
of  what  the  witness  had  said,  using  his  own 
language.  There  was  nothing  wrong  in  this. 
The  court  correctly  instructed  the  jury  ad  to 
how  they  should  pass  upon  the  evidence,  as 
follows: 

"These,  weight  of  evidence  and  credibility  of 
witnesses,  are  matters  exclusively  for  the  jury, 
and  the  court  has  not  consciously  done  or  said 
anything  to  influence  you  one  way  or  the  other. 
Tt  is  the  duty  of  jurors  to  take  the  law  from 
the  court  and  the  evidence  from  the  tpitneMe$, 
You  are  to  determine  what  facte  have  been  ee- 
tabUehed  hy  the  evidence,'*    (Italics  ours.) 

« 

[6,  7]  If  the  solicitor  should  not  have  at- 
tached more  importance  to  the  testimony  of 
the  witness,  W.  M.  Dixon,  because  he  was  a 
white  man,  and  thereby  drawn  the  color  line, 
as  the  prisoner's  counsel  contended,  the  court 
very  fully,  and  in  emphatic  language^  coun- 
teracted any  prejudice  that  could  have  been 
engendered  thereby,  even  to  the  extent  of 
telling  the  Jury  that  it  wotld  be  "cowardly 
];)erjury'*  to  be  influenced  by  such  considera- 
tion. We  have  no  idea  that  the  solicitor 
intended  to  arouse  any  prejudice  against 
the  prhsoner  by  his  remark.  The  word. 
was  incidentally  used  rather  than  in- 
tentionally or  designedly.  The  point  wa&( 
that  his  only  witness  to  the  material  part  of 
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the  transaction,  who  had  a  clear  view  of  the 
scene  of  the  tragedy,  happened  to  be  a  white 
man,  who  was  entirely  disinterested.  But, 
if  there  was  any  evil  in  the  argument,  as 
drawing  the  color  line,  the  court  swept 
it  from  the  case  by  his  trenchant  reference 
to  it.  In  the  administration  of  the  law  by 
the  courts  of  this  state,  every  citizen  stands 
upon  an  equality  before  the  bar  of  Justice, 
and  the  Judge  so  stated.  It  may  be  further 
said  that  the  objection  to  the  remarks  of  the 
solicitor  were  general,  and  there  were  two 
distinct  propositions,  the  exception  to  one  of 
which  we  have  already  overruled.  State  v. 
Ledford,  133  N.  C.  714,  45  S.  E.  944;  Quelch 
V.  Futch,  175  N.  C.  691,  94  S.  E.  714;  Cald- 
well County  V.  George,  176  N.  C.  602,  97  S. 
E.  507.  The  ground  of  objection,  based  upon 
drawing  the  color  line,  was  not  distinctly 
assigned  until  the  brief  of  the  prisoner's 
counsel  was  filed.  The  court  had  the  right 
to  infer  from  the  form  of  the  objection  when 
first  taken,  and  the  same  inference  also  is  to 
be  drawn  from  the  assignment  of  error, 
that  the  sole  ground  of  objection  was  to  the 
reading  of  the  typewritten  notes  of  the  wit- 
ness* testimony.  The  objection,  therefore, 
comes  substantially  within  the  rule  that  an 
appellant  is  restricted  to  the  ground  of  objec- 
tion to  evidence  stated  below  (Kidder  v. 
Mcllhenny,  81  N.  C.  123;  Rollins  v.  Henry, 
78  N.  C.  342;  Ludwick  v.  Penny,  158  N.  C 
104,  73  S.  E.  228) ;  and  also  within  the  rule 
stated  In  State  v.  Tyson,  133  N.  O.  at  page 
699,  45  S.  E.  838,  where  we  said  that  a  party 
will  not  be  permitted  to  treat  with  indiffer- 
ence anything  said  or  done  during  the  trial 
that  may  injuriously  affect  his  interests,  thus 
taking  the  chance  of  a  favorable  verdict,  and 
afterwards,  when  he  has  lost,  assert  for  the 
first  time  that  be  has  been  prejudiced  by 
what  occurred.  His  silence  will  be  taken  as 
a  tacit  admission  that  at  the  time  he  thought 
he  was  suffering  no  harm,  but  was  perhaps 
gaining  an  advantage,  and  consequently  it 
will  be  regarded  as  a  waiver  of  his  right 
afterwards  to  object  Having  been  silent 
when  he  should  have  spoken,  we  will  not 
permit  him  to  speak  when  by  every  consider- 
ation of  fairness  he  should  be  silent.  We 
will  not  give  him  two  chances.  The  law  helps 
those  who  are  vigilant,  not  those  who  sleep 
upon  their  rights.  He  who  would  save  his 
rights  must  be  prompt  in  asserting  them.  We 
do  not  think,  in  the  most  favorable  view  to 
be  taken  for  the  prisoner,  in  the  present  case, 
that  there  was  any  such  abuse  of  the  judge's 
discretion,  if  there  was  any  at  all,  to  require 
a  reyersal. 

"The  conduct  of  a  trial  in  the  court  below, 
including  the  argument  of  counsel,  must  be  left 
largely  to  the  control  and  direction  of  the 
presiding  judge,  who,  to  be  sure,  should  be  care- 
ful to  see  that  nothing  is  said  or  done  which 
would  be  calculated  unduly  to  priejudice  any 
party  in  the  prosecution  or  defense  of  his  case, 
and  when  counsel  grossly  abuse  their  privilege 


at  any  time  in  the  course  of  the  trial  the  pre- 
siding judge  should  interfere  at  once,  when 
objection  is  made  at  the  time,  and  correct  the 
abuse.  If  no  objection  is  made,  while  it  Is 
still  proper  for  the  judge  to  interfere  in  order 
to  preserve  the  due  and  orderly  administration 
of  justice  and  to  prevent  prejudice,  and  to  se- 
cure a  fair  and  impartial  trial  of  the  facts,  it 
is  not  his  duty  to  do  so  in  the  sense  that  hi» 
failure  to  act  at  the  time,  or  to  caution  the  jury 
in  his  charge,  will  entitle  the  party  who  alleges 
that  he  has  been  injured  to  a  new  trial.  Be- 
fore that  result  can  follow  the  judge's  inaction, 
objection  must  be  entered  at  least  before  the 
verdict"  State  v.  Tyson,  133  N.  C.  at  page 
698,  45  S.  E.  838;  Knight  v.  HoughtalUng,  85 
N.  C.  17. 

The  trial  was  perfectly  fair  and  impartial, 
and  the  verdict  was  fully  justified  by  the  evi- 
dence. There  is  not  the  slightest  appear- 
ance of  prejudice  or  bias,  but  on  the  con- 
trary, it  would  seenv  that  the  jury  was  mer- 
ciful to  the  prisoner. 

The  charge  of  the  court  covered  the  entire 
case,  in  every  phase  of  it  and  the  instruc- 
tions were  correct  and  In  accordance  with 
the  most  approved  precedents.  It  was  not 
only  an  adequate  charge,  but  in  all  essential 
respects,  an  excellent  one.  If  there  was 
any  defect,  there  was  none  which  prejudiced 
the  prisoner's  case  in  the  least  degree. 

[8]  1.  A  killing  witli  a  deadly  weapon,  ad- 
mitted or  proven,  requires  the  prisoner  to 
satisfy  the  jury  as  to  the  existence  of  all 
matters  of  mitigation  or  excuse  relied  on  by 
him.  The  latest  applications  of  this  doctrine 
are  to  be  found  in  State  v.  Atwood,  176  N. 
C.  704.  97  S.  El  12 ;  State  v.  Johnson,  176  N. 
C.  722,  97  S.  E.  14,  where  the  authorities  are 
collected. 

[9]  2.  Manslaughter  is  the  unlawful  killing 
of  another  without  malice,  an  Instance  of  the 
crime  so  defined  being,  where  one  unlawfully 
kills  another  by  reason  of  the  anger  sudden- 
ly aroused  by  provocation,  which  the  law 
deems  sufficient;  the  anger  being  naturally 
aroused  from  such  provocation,  and  the  kill- 
ing being  done  before  time  has  elapsed  for 
passion  to  subside  and  reason  to  resume  Its 
sway.  State  v.  Merrick,  171  N.  a  788,  88 
S.  E.  501,  and  cases  there  cited. 

3.  The  legal  effect  of  "beginning  the  fight 
willingly"  and  ''cooling  time"  have  been  re- 
cently elaborately  discussed  in  State  y.  Ken- 
nedy, 169  N.  0.  826,  85  S.  E.  42,  and  in 
State  V.  Crisp,  170  N.  C.  785,  87  S.  B.  511. 

These  principles  were  all  fully  explained  to 
the  jury,  and  all  others  pertinent  to  the  case 
on  this  appeal.  The  doctrine  of  reasonable 
doubt  was  correctly  stated  and  applied,  and 
the  jury  could  not  have  misunderstood  the 
law  in  regard  to  it 

[10]  The  prisoner  had  no  reason  to  com- 
plain of  the  verdict.  He  had  threatened  the 
deceased  upon  trivial  grounds,  saying  that  he 
would  show  him  "that  he  was  not  the  only 
bully  around  here/'  and  he  cursed  him  with 
the  imprecation,  "God  damn  him,  I  will  get. 
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Jiim,**  and  limmediately  left  tlie  mUl,  riding 
tx)  bis  home  in  a  wagon,  and  procuring  his 
pistol,  which  he  concealed,  and  returning  to 
execute  his  threat  "that  he  would  get  him" 
the  deceased,  which  he  so  quickly  did.  This 
may  not  be  true,  and  the  prisoner's  version 
may  be  the  right  one,  but  there  was  sufficient 
evidence  for  a  finding  that  it  was  true.  If 
80,  the  prisoner  fought,  not  upon  the  princi- 
ple of  self-defense,  but. from  malice  precon- 
ceived, and  with  a  definite  intent  to  kill  when 
he  engaged  in  the  fight,  which,  as  the  testi- 
n«)ny  shows,  he  did  willingly,  if  not  eagerly. 
He  first  secured  to  himself  the  safer  side 
of  the  contemplated  affray  by  arming  himself 
beforehand  with  a  deadly  weapon,  and  then 
proceeded  to  the  field  of  the  conflict, 
where  the  second  quarrel  occurred  which  he 
must  have  been  seeking,  and  there  did  his 
deadly  work.  It  is  like  State  v.  Hogue,  51 
N.  C.  381,  384,  where  Chief  Justice  Pearson 
says  for  the  court: 

"The  deceased  committed  a  violent  assault 
upon  the  prisoner  as  he  entered  the  room*  This 
was  legal  provocation,  and,  if  the  case  stopped 
there,  the  killing  would  be  manslaughter,  and 
the  character  of  the  deceased  as  a  quiet  or  vio- 
lent man  would  be  immaterial;  but  the  case 
did  not  stop  there,  for  the  jury,  under  instruc- 
tions of  which  the  prisoner  has  no  right  to 
complain,  find  that  he  killed  'of  his  malice 
aforethought* — ^that  he  had  formed  the  deadly 
purpose— prepared  the  weapon,  and  sought  that 
particular  time  and  place  to  do  the  deed.  So 
the  character  of  the  deceased  was  immaterial. 
It  is  surely  murder  to  kill  with  malice,  express 
or  aforethought,  no  matter  how  violent  or  wick- 
ed the  deceased  may  be.  His  honor  laid  down 
one  proposition  which  we  think  too  favorable 
to  the  prisoner,  and  it  is  referred  to,  lest  it  may 
mislead.  It  assumes  that  the  prisoner  'had  pre- 
pared a  deadly  weapon  with  an  intention  to  use 
it  in  case  he  got  into  a  fight  with  the  deceased, 
and  went  into  the  dining  room  for  the  purpose 
of  meeting  with  the  deceased,  and  with  an  ex- 
pectation of  having  a  conflict  with  him,*  and 
the  killing  is  held  to  be  manslaughter.  Killing 
under  these  circumstances  would  be  murder, 
because  of  the  preconceived  malice,  although 
the  deceased  made  the  first  assault;"  citing 
State  V.  Martin,  24  N.  O.  101. 

It  is  true  the  deceased  had  a  cant-hook, 
which  is  a  wooden  lever  with  a  movable 
iron  hook  near  the  end,  used  for  canting  or 
turning  over  logs;  but,  according  to  Hogue's 
Case,  this  does  not  relieve  the  prisoner  of 
all  guilt,  or  necessarily  mitigate  the  guilt  of 
murder.  He  fought  with  malice  and  a  purpose 
to  slay  the  deceased  if  he  got  the  chance, 
and  not  in  self-defense,  so  the  Jury  found,  and 
there  was  ample  evidence  of  the  fact 

There  also  was  evidence,  and,  too,  strong 
evidence,  that  his  purpose  to  kill  was  pre- 
conceived, premeditatedly  and  deliberately 
formed;  but  the  Jury,  as  we  have  said,  gave 
the  prisoner  the  benefit  of  the  doubt  as  to 
this  feature  of  the  case,  and  acquitted  him 


of  murder  in  the  first  degree,  and  convicted 
him  only  of  slaying  the  deceased  with  malice. 

Ill]  We  may  add  that  we  commend  the 
charge  of  the  court  as  to  race  prejudice.  It 
was  proper,  even  though  exception  was  not 
properly  taken,  that  the  Jury  should  have 
been  fully  cautioned  against  the  infiuence  of 
all  prejudice.  There  is  but  one  law,  as  he 
stated,  for  all  citizens,  and  our  Judges  have 
always  been  careful  to  guard  against  any 
prejudice,  if  it  exists,  on  account  of  racial  an- 
tipathies. We  do  not  believe  such  prejudice 
exists,  and  our  records  show  that  it  does  not. 
Our  Judges  will  be  promcpt,  as  they  have 
been,  to  eradicate  all  such  evil  considerations 
from  the  Jury  box,  which  are  calculated  to 
poison  the  fountain  of  truth,  and  prevent  even 
and  exact  Justice  to  all  men,  of  whatever 
state,  race,  or  persuasion.  We  have  striven 
to  this  end  persistently,  and  will  continue  to 
do  so  whenever  necessary.  The  presiding 
Judge  did  not  too  strongly  denounce  a  Juror 
who  would  be  swayed  by  any  bad  motive  to 
do  wrong  by  preventing  Justice  and  corrupt- 
ing his  verdict 

Our  conclusion  Is  that  no  error  is  disclosed 
by  the  record. 

No  error. 


(Ill  S.  C.  499) 

PENN  V.  ATLANTIC  COAST  LINE  B.  CO. 

(No.  10172.) 

(Supreme  Court  of  South  Carolina.    March  22, 

1019.) 

1.  Cabbiebs  ^=:>277(5)  —  Passenoebs  —  Re- 
fusal TO  Cabby  on  Ticket  Sold  —  Dam- 
ages. 

Where  the  defendant  carrier's  agent  sold  a 
ticket,  and  the  conductor  refused  because  of 
the  routing  of  the  ticket  to  carry  the  purchaser, 
and  she  sued  for  the  resulting  damages,  testi- 
mony held  not  at  all  suggestive  of  the  willful 
conduct  of  the  conductor,  but  to  merely  sug- 
gest negligence  of  the  ticket  seller  for  which 
plaintiff  was  compensated  by  a  verdict  for 
actual  damages. 

2.  Cabbiebs    ^=>278(1)— Contbact  of  Tbans- 

POBTATION  —  BBEAGH  —  AOTION  FOB  NEGLI- 
GENCE AND  Willfulness^ 

In  a  passenger's  action  against  a  railroad 
company  for  actual  and  punitive  damages, 
where  there  is  evidence  of  negligence  in  the 
routing  of  the  ticket  but  none  of  the  conductor's 
willfulness  in  refusing  to  carry  the  passenger, 
the  court  should  so  direct  the  jury,  and  a  non- 
suit on  the  whole  case  would  be  improper. 

Appeal  from  Richland  County  Court;  M. 
S.  Whaley,  Judge. 

Action  by  Maggie  B.  Penn  against  the  At- 
lantic Coast  Line  Railroad  Company.  Direct- 
ed verdict  for  the  plaintiff  for  actual  dam- 
ages and  for  defendant  on  the  question  of 
punitive  damages,  and  plaintiff  appeaU. 
Judgment  affirmed. 


^=»For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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It  is  agreed  that  due  notioe  of  appeal  to 
the  Supreme  Ck)urt  was  served  with  the  fol- 
lowing exception: 

It  is  respectfully  submitted  that  his  honor, 
Judge  M.  S.  Whaley,  erred  in  directing  a  ver- 
dict as  to  punitive  damages  and  directing,  on 
motion  of  defendant's  attorney,  a  verdict  for 
actual  damage  in  the  sum  of  $2.20,  in  that: 

(a)  There  was  but  'one  cause  of  action  and 
not  separable;  (b)  it  should  have  been  sub- 
mitted to  the  jury  under  proper  instruction  to 
say  whether  the  action  of  the  ticket  agent  was 
willful  and  not  mere  inadvertence,  and  (c) 
whether  the  refusal  of  the  conductor  to  carry 
plaintiff  after  her  explanation  and  the  circum- 
stances surrounding  was  willful  and  wanton. 

N.  J.  Frederick,  of  CJolumbla,  for  appel- 
lant. 

Barron,  McKay,  Frierson  &  Moffatt,  of  Co- 
lumbia, for  respondent 

GAGE,  J.  Action  by  passenger  against  a 
carrier  for  actual  and  for  punitive  damages. 

Direction  of  a  verdict  for  the  plaintiff  on 
so  much  of  the  action  as  was  for  actual  dam- 
ages, and  for  the  defendant  on  so  much  of 
the  action  as  was  for  punitive  damages. 

Appeal  by  the  plaintiff. 

Let  the  one  exception  be  reported. 

The  circumstances  of  the  case  are  these: 
The  plaintiff  bought  at  the  Union  Station  in 
Columbia  a  ticket  from  Columbia  to  Florence. 
Betwixt  these  termini  there  are  two  routes 
by  the  carrier ;  the  one  in  common  from  Co- 
lumbia to  Sumter,  and  from  that  point  the 
one  diverging  directly  to  Florence,  and  the 
other  diverging  Southward  via  Manning  and 
Lanes'  Junction,  thence  Northward  to  Flor- 
ence. For  expedition  the  plaintiff  Intended 
to  take  the  latter  route,  and  she  testified  thus 
about  the  transaction: 

'Tlaintiff  testified  that  she  asked  the  ticket 
agent  of  defendant  for  a  ticket  to  Florence,  S. 
C.|  her  destination,  inquiring  at  the  same  time 
the  price  of  the  said  ticket  by  way  of  Lanes, 
and  being  told  the  price  by  that  route,  purchas- 
ed same,  paying  full  fare  as  demanded  by  de- 
fendant's ticket  agent;  that  being  the  only 
route  by  which  plaintiff  could  go  to  Florence 
that  hour  of  the  morning.  Plaintiff  testified 
substantially  as  follows:  That  she  did  not  read 
the  ticket  given  her  by  the  agent  and  was  not 
aware  that  said  ticket  was  not  what  she  had 
asked  for  and  paid  for  until  her  attention  was 
called  to  it  by  the  conductor  on  train  between 


Columbia  and  iSumter,  who  told  her  she  would 
have  to  wait  at  Sumter  for  the  evening  train. 
That  knowing  she  had  paid  the  proper  fare  to 
be  carried  to  her  destination  that  morning  by 
way  of  Lanes,  she  boarded  defendant's  train  at 
Sumter  to  go  on  to  Florence.  That  after  hav- 
ing put  her  baggage  down,  she  went  out  of  the 
car  onto  the  ground  and  exhibited  her  ticket 
to  the  conductor  of  said  train,  who  was  stand- 
ing there. 

*'Q.  When  you  told  the  conductor  that  you 
had  your  ticket  and  had  paid  your  fare,  what 
did  the  conductor  say  to  you?  A.  He  said  that 
he  did  not  have  anything  to  do  with  that;  he 
could  not  carry  me  on  it,  because  it  was  not 
routed.  Q.  And  did  you  show  the  conductor 
your  ticket?  A.  I  did.  Q.  And  he  said  it 
was  not  routed  and  he  could  not  take  you  on  it? 
A.  Yes,  sir." 

[1]  The  carrier  was  represented  by  two 
agents,  the  conductor  and  the  ticket  seller. 
The  testimony  does  not  at  all  suggest  will- 
ful conduct  by  the  conductor;  and  the  most 
it  suggests  by  the  ticket  seller  Is  negligence, 
and  for  that  the  plaintiff  was  compensated 
by  the  verdict. 

[2]  But  the  appellant  contends  that  the 
complaint  stated  but  one  cause  of  action  and 
the  court  had  no  right  to  split  It;  and  she 
cites  Griffin  y.  B.  B.,  65  S.  C.  125,  43  S.  E. 
445. 

It  Is  true  that  if  the  complaint  alleges  both 
negligence  and  willfulness,  and  there  be  tes- 
timony tending  to  prove  the  former,  then  non- 
suit Is  not  proper  on  the  whole  case.  Machen 
V.  W.  U.  T.  Co.,  72  S.  C.  260,  51  S.  EL  697; 
Carter  v.  Western  Union  Telegraph  Co.,  73 
S.  C.  434,  53  S.  E.  539.  But  when  there  is 
some  evidence  of  negligence  and  no  evidence 
of  willfulness,  it  is  the  duty  of  the  coiiit  to 
direct  the  jury  that  there  Is  no  evidence  of 
willfulness.  Plainly,  a  party  Is  not  entitled 
to  relief  for  a  wrong  unless  there  be  testi- 
mony tending  to  support  the  allegation  of  a 
wrong. 

The  further  contention  of  the  appellant, 
that  the  conductor  was  bound  to  heed  the 
reasonable  explanation  of  the  passenger 
(Smith  V.  B.  B.,  88  S.  C.  421,  70  S.  E.  1057, 
34  L.  B.  A.  [N.  S.]  708),  had  no  application  to 
the  facts  of  this  case. 

Judgment  affirmed. 

HYDBICK  and  FBASEB,  JJ.,  ooncor. 
GABY,  C.  J.,  and  WATTS,  J.,  did  not  sit 
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HONBTCUTT    v.    PACITIO    BlIIiLS. 
(No.  10176.) 

(Supreme  Court  of  South  Oarolina.    March  29, 

1919.) 

llABTBB  AND  SEBYANT  ^=»279(5)  —  INJUBT  TO 

Servant— Fbllow    Sebvants— Fubnishing 
Instruicentalities  fob  Wobk  —  Question 

FOB  JUBY. 

In  an  action  by  a  sentant  for  injuries  caus- 
ed by  a  fellow  servant  in  moving  a  heavy  box 
by  hand,  evidence  held  to  sustain  finding  that 
proximate  cause  of  injury  was  moving  of  box 
without  suitable  machinery  under  direct  com- 
mand of  a  representative  of  master. 

Appeal -frcMii  Ck>nunon  Pleas  Circuit  Court 
of  Richland  (bounty;  B.  W.  Memminger, 
Judge. 

Action  bj  D.  J.  Honeycutt  against  the  Pa- 
dflc  Mills.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Wm.  Elliott  and  James  H.  Fowles,  both  of 
Columbia,  for  appellant 

James  S.  Verner  and  James  H.  Hammond, 
both  of  Columbia,  for  respondent. 

FRASBB,  J.  This  is  an  action  for  person- 
al injury.  The  plaintiff,  Honeycutt,  was  a 
mechanic  in  the  employ  of  the  defendant 
mills.  The  plaintiff  was  engaged  in  removing 
some  boxed  machinery  from  the  elevator  to 
tile  floor  of  the  mill.  The  pljaintlff  and  his 
colaborers  were  using  trucks  in  moving  the 
machinery.  The  trucks  were  provided  for  the 
purpose.  The  plaintiff  testified  that  while  he 
was  at  work  moving  the  machinery  by  the 
trucks,  Mr.  Bollng,  the  master  mechanic, 
came  up  and  ordered  them  to  discontinue  the 
use  of  the  trucks  and  to  move  the  machinery 
by  hand.  That  while  moving  a  heavy  box  of 
machinery,  one  of  the  negro  hands  was  mov- 
ing another  box  of  machinery,  without  the 
use  of  a  truck,  in  obedience  to  the  order  of 
Mi.  Boling,  and  the  negro's  box  struck  the 
box  the  plaintiff  was  moving  and  injured  the 
plaintiff.  The  plaintiff  admitted  that  moving 
the  machinery  by  hand  was  more  dangerous 
than  moving  it  by  use  of  the  trucks.  The  de- 
fendant denied  that  any  such  order  was  given. 
By  its  answer  the  defendant  made  a  general 
denial,  and  pleaded  that  the  injury  was  the 
act  of  a  fellow  servant,  contributory  negli- 
gence, and  assumption  of  risk.  The  defendant 
moved  for  a  nonsuit  and  a  direction  of  a  ver- 
dict, both  of  which  were  refused.  The  jury 
found  a  verdict  for  the  t)laintiff,  and  the  de- 
fendant appealed  upon  four  exceptions,  but 
all  are  based  upon  the  one  proposition  that 
there  was  no  evidence  to  sustain  the  verdict 
The  proposition  cannot  be  sustained.  There 
was  evidence  that  the  proximate  cause  of  the 
injury  was  the  Improper  handling  of  another 
box  of  machinery  by  a  fellow  servant  who 


was  moving  his  box  without  suitable  machin- 
ery, and  that  he  was  doing  his  work  in  tliis 
improper  manner  under  the  direct  command 
of  the  representative  of  the  master.  It  is 
true  that  the  command  is  denied  by  the  mas- 
ter but  this  made  a  question  for  the  jury, 
and  the  presiding  judge  could  neither  grant 
a  ncmsuit  nor  direct  a  verdict 
The  judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDRIOK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(Ill  s.  a  460) 
RHBA  T.   MAXWELL.     (No.  10158.) 

(Supreme  Conrt  of  South  Carolina.     Feb.  10, 

1919.) 

SUBBOGATION  ^=»31(1)  —  COBPOBATB  StOGK 

— Patuent  bt  Onb  or  Bobbowebs. 

Where  corporate  stock  owned  by  one  of  two 
brothers  was  put  up  as  collateral  for  loan  to 
both  brothers,  the  one  not  owning  the  stock, 
ugon  paying  the  debt,  was  subrogated  to  the 
rights  of  the  lender  in  the  stock  certificates  un- 
til payment  to  him  by  the  one  owning  the  stock 
of  his  part  of  the  debt 

Appeal  from  Richland  County  Court;  M. 
S.  Whaley,  Judge. 

Action  by  Hal  EL  E.  Rhea  against  Dora 
Maxwell,  as  administrator  of  the  estate  of 
Samuel  W.  Rhea,  deceased.  Judgment  for 
plaintiff  and  defendant  appeals.    Reversed. 

Halcott  P.  Green,  of  Columbia,  for  appel- 
lant 

Paul  A  Cooper,  Cole  L.  Blease,  and  Geo.  A. 
Alderman,  all  of  Columbia,  for  respondent 

FRASER,  J.  This  is  an  action  in  claim 
and  delivery.  In  some  respects  the  testimony 
in  the  case  for  appeal  is  not  entirely  clear. 
In  some  respects  it  is  dear. 

That  part  of  it  that  Is  clear  and  imdisputed 
is:  There  were  three  brothers,  Samuel, 
Thomas,  and  Hal  Rhea.  Samuel  and  Thomas 
owned  stock  in  the  Rhea  Live  Stock  Com- 
pany. Thomas  owned  the  four  certificates  of 
five  shares  each,  now  in  dispute.  When  the 
company  was  organized,  Mr.  W.  S.  Reamer 
loaned  to  Thomas  and  Samuel  some  money, 
and  took  as  security,  in  part,  the  four  certifi- 
cates of  stock  owned  by  Thomas,  assigned  in 
blank.  Samuel  paid  the  debt  to  Reamer,  and 
Reamer  returned  to  Samuel  the  collateral  se- 
curity. When  Thomas  was  on  the  stand,  he 
was  asked: 

"Q.  Mr.  Rhea,  you  have  never  paid  for  your 
shares  of  stock,  have  you?  A  I  have  never 
paid  any  cash,  but  I  executed  a  note  for  it 
Q.  You  have  never  paid  the  note?  A.  No,  air; 
I  still  owe  the  note." 


^=»For  other  cases  see  same  topic  and  KBT-NUMBER  in  aU  Key-Numbered  Dtgests  and  Indexes 
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In  1914  Samuel  borrowed  $1,000  from  the 
Carolina  National  Bank  of  Columbia,  and 
gave  his  note  for  It,  secured,  among  other 
things,  by  the  note  of  Thomas,  and  these 
shares  of  stock.  The  proceeds  of  the  Sam- 
uel Rhea  note  were  put  to  the  credit  of  Hal 
Rhea.  Samuel  died,  and  his  administratrix, 
the  defendant  herein,  was  required  to  pay  the 
note.  When  the  note  was  paid  the  bank  re- 
turned all  the  collateral  (including  the  stock 
in  dispute)  to  Mrs.  Maxwell,  the  administra- 
trix of  Samuel  Rhea.  In  1916  Thomas  Rhea 
assigned  the  stock  in  dispute  to  Hal  Rhea. 
When  the  note  was  paid  Hal  Rhea  demanded 
the  four  certificates  of  stock  from  the  admin- 
istratrix. This  demand  was  refused,  and 
this  action  was  brought  to  get  possession  of 
the  certificates  of  stock.  Mr.  Hal  Rhea  knew 
at  the  time  of  his  purchase  that  the  stock  was 
held  by  the  bank  as  collateral  to  the  Samuel 
Rhea  note. 

When  the  plaintiff,  Hal  Rhea,  was  on 
the  stand,  he  said  the  consideration  was 
"$1,000  in  money  and  other  consideration,  of 
which  I  have  paid  him,  from  month  to  month, 
between  $700  and  $800,  and  still  owe  him  a 
little."  There  are  other  things  in  the  case 
that  make  it  doubtful  as  to  whether  the  wit- 
ness was  referring  to  a  debt  to  Samuel  or 
Thomas.  Be  that  as  it  may,  when  Samuel 
paid  the  debt  to  Reamer  and  took  the  collat- 
eral indorsed  in  blank,  Samuel  was  subrogate 
ed  to  the  rights  of  Reamer  to  hold  the  certifi- 
cates of  stock  until  Thomas  paid  his  debt  to 
Samuel.  The  stock  was  pledged  as  security 
for  that  debt,  and  in  the  absence  of  an  agree- 
ment to  the  contrary  Samuel  was  entitled  to 
hold  it  until  the  debt  was  paid.  The  undis- 
puted evidence  is  that  that  debt  has  not  been 
paid.  Thomas  could  not  have  recovered  it 
from  Samuel.  Thomas  could  convey  no  high- 
er right  than  he  had.  The  assignee  of  Thom- 
as cannot  recover  it  from  the  administratrix 
of  Samuel. 

The  verdict  should  have  been  directed  for 
the  defendant  This  is  merely  a  possessory 
action.  What  the  ultimate  right  and  equities 
may  be  are  not  affected  by  this  action. 

The  Judgment  is  reversed. 

HYDRIOK  and  GAGE,  JJ.,  concur. 
GARY,  O.  J.,  and  WATTS,  J.,  did  not  sit. 


(Ill  S.  C.  507) 

CUDD  T.  ROGERS.     (No.  10174.) 

(Supreme  Court  of  South  Carolina.    March  22, 

1919.) 

1.  PusADiNO      ^s»8(3)   *   Conclusions   of 
Law— Estoppel. 

An  allegation  of  the  answer,  in  a  suit  for 
the  possession  of  an  automobile,  that  the  con- 
duct of  the  plaintiff  in  impliedly  permitting  his 


mortgagor  to  sell  the  car  amounted  to  estoppel^ 
is  immaterial,  and  a  mere  legal  condosion. 

2.   ClfiA.TTBL      MOBTGAOES      ^=»136— TBANSFEB. 

OF  Pbopebty  bt  Mobtgaoob— Consent  oi 

MOBTOAOEE  TO  SaLE. 

One  who  loans  an  automobile  dealer  money 
with  which  to  buy  cars  for  resale,  and  takes  a 
mortgage  on  the  cars  as  security,  in  the  absence 
of  a  stipulation  to  the  contrary,  impliedly  con- 
sents to  the  sale  of  any  such  automobile  to  any 
buyer  thereof,  and  cannot  claim  a  lien  as 
against  such  buyer,  regardless  of  whether  the 
buyer  knows  of  the  mortgage  or  not. 


3.  Chattel    Mobtoaoes 

AOAINST    ThIBD    PaBTT 

Questions  fob  Juby. 

Whether  the  holder  of 
automobile  authorized  his 
held,  under  the  evidence, 
jury. 


«=»157(3)— Action 
FOB  Possession  — 

a  mortgage  upon  an 

mortgagor  to  sell  it 

a  question  for   the 


Appeal  from  (Common  Pleas  Circuit  Coxut 
of  Spartanburg  County ;   T.  S.  Sease,  Judge. 

Action  by  J.  N.  (Tudd  against  J.  W.  Rogers. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Carson,  Boyd  &  Tinsley,  of  Spartanburg, 
for  appellant. 

Sanders  &  De  Pass  and  C.  M.  Dniinmond» 
all  of  Spartanburg,  for  respondent. 

GAGE,  J.  Action  to  recover  the  possessitm 
of  an  automobile.  There  are  i)ending  several 
actions  of  a  llko  character  as  this,  and  de- 
pendent upon  the  decision  of  this  one.  The 
defendant  had  a  verdict,  and  from  the  Judg- 
ment thereon  the  plaintiff  has  appealed 
here. 

These  are  the  circumstances  of  the  trans- 
action: Cudd  is  a  citizen  of  substance  at 
Spartanburg;  Johnston  is  a  vendor  of  cars. 
Johnston  had  no  money.  Johnston  purchased 
six  cars,  and  when  the  cars  arrived  at  Spar- 
tanburg Cudd  loaned  Johnston  the  money  to 
pay  the  drafts  drawn  against  them.  In  order 
to  secure  himself  from  loss,  Cudd  took  from 
Johnston  a  mortgage  on  the  cars.  Johnston's 
l>ractice  was  to  sell  the  cars,  and  he  sold  one 
to  Crimm,  and  from  that  person  Bogers 
bought  the  car. 

The  defense,  inter  alia,  was: 

"That  the  plaintiff  authorized  the  sale  and 
disposal  of  the  said  automobile  to  the  defend- 
ant, or  to  any  one  else  that  it  could  be  sold  to, 
and  therefore  plaintiff  has  no  claim  over  said 
car,  and  is  estopped  from  asserting  his  lien.'* 

That  allegation  makes  the  real  issue  in 
the  case;  for  the  appellant's  brief  declares 
that- 

"The  issne  in  this  appeal  Is  on  the  law  of 
mortgagee's  consent  to  sale  of  mortgaged  prop- 
erty, and  tiie  exceptions  are  to  the  court's  nil- 
ings  on  that  iE3ue,  in  diarge  and  on  motion 
for  new  trial," 
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Thereabout  th0  conrt  charged  the  Jury  in 
these  words: 

"Therefore,  gentlemen,  I  charge  you  this: 
That  if  the  mortgagee,  Mr.  Gudd,  consented  for 
the  mortgagor,  W.  J.  Johnston,  to  dispose  of 
and  sell  the  automobiles  covered  by  this  mort- 
gage, and  if  Bogers  bought  the  automobile 
through  Johnston,  or  those  acting  for  W.  J. 
Johnston,  then  Bogers  gets  a  good  title  to  the 
automobile.  If  you  find  that  Mr.  Gudd  con- 
sented to  the  sale  of  these  automobiles,  or  to 
the  sale  of  any  one  of  them,  because  all  of 
them  are  in  the  same  condition — what  applies 
to  one  applies  to  all,  because  the  condition  of 
the  mortgage  is  the  same  as  to  all.  If  Mr. 
Gudd  consented,  either  before  he  took  the  mort- 
gage or  after,  that  Johnston  could  sell  the  prop- 
erty, and  in  the  course  of  business  Johnston  did 
sell  the  property,  a  good  and  complete  title, 
and  is  entitled  to  keep  the  automobile;  but  the 
defendant  must  prove  by  the  preponderance  of 
the  evidence,  by  the  greater  weight  of  the  evi- 
dence, not  beyond  a  reasonable  doubt,  and  not 
necessarily  by  the  greater  number  of  witnesses, 
but  by  the  greater  weight  of  the  evidence,  that 
Mr.  Gudd  did  so  consent  for  Mr.  Johnston  to 
•elL" 

And  thereabout  the  court  refused  to  charge 
the  Jury,  at  the  plaintiff's  request,  these 
words: 

"I  will  define  to  you  the  issue  for  your  con- 
sideration as  to  the  consent  of  plaintiff  to  a 
sale  and  the  release  of  this  automobile  from 
the  mortgage.  It  is  this:  Did  the  plaintiff 
tell  the  defendant  or  his  predecessors  in  posses- 
sion of  the  automobile  that  he  would  not  claim 
the  same  under  his  mortgage,  or  was  his  con- 
duct toward  the  defendant  or  his  predecessors 
in  title  such  as  would  lead  an  ordinary  prudent 
man  to  the  belief  that  he  had  released  the  auto- 
mobile from  his  mortgage?  And  you  will  leave 
out  of  consideration  anything  that  Gudd  told 
anybody  else,  unless  it  was  carried  to  the  de- 
fendant or  his  predecessors  in  possession  before 
they  purchased  the  car;  and  you  will  also 
disregard  anything  that  anybody  other  than 
Gudd  or  his  agent  may  have  told  the  defendant 
or  his  predecessors  in  possession." 

There  are  eight  exceptions,  but  the  brief 
and  the  argument  at  the  bar  concerned  only 
the  issue  which  arises  out  of  the  above  charge 
and  refusal  to  charge. 

[1]  It  is  true  the  before-quoted  allegation 
of  the  answer,  after  describing  the  conduct 
of  Gudd  which  is  set  up  to  defeat  his  lien, 
defines  that  conduct  as  estoppel.  But  that  Is 
immaterial.  The  substantial  thing  is,  What 
did  Cudd  do?  and  not  what  the  legal  termi- 
nology of  the  act  is.  The  allegation^  is  that 
Gudd  authorized  the  sale  of  the  automobile 
to  the  defendant  or  to  any  one  else  that  it 
could  be  sold  to;  the  rest  of  the  allegation  is 


a  legal  conclusion,  and  it  had  as  well  not  been 
recited. 

[2]  But,  if  Gudd  did  so  authorize  the  sale, 
then  he  waived  his  right  to  claim  Uen  upon 
the  thing  sold.  Waiver  and  estoppel  are  close 
akin;  but  their  likes  and  unlikes  are  not 
now  material.  The  instant  conduct  more 
favors  waiver  than  estopp^;  but  the  con- 
duct is  effective  without  any  nomenclature. 

No  argument  is  needed  to  prove  that  if  a 
mortgagee  permits  his  mortgagor  to  engage  in 
trade,  and  to  sell  the  Incumbered  property  to 
whoever  comes  to  buy,  then  the  buyer  takes 
his  goods  free  from  the  lien  of  the  mort- 
gage. The  charge  only  stated  so  mucn,  but 
in  different  words. 

[3]  Indeed,  appellanrs  counsel  admitted  at 
the  bar  that  so  much  was  true;  his  conten- 
tion was  that  the  testimony  did  not  make 
sudi  a  case.  That,  though,  was  a  matter  for 
the  jury  under  all  the  circumstances  of  the 
transaction.  And  in  the  case  stated  it  is 
immaterial  whether  the  buyer  knew  of  the 
existence  of  the  mortgage  and  relied  on  the 
mortgagee's  implied  consent  to  the  sale. 

The  mortgage  lien  is  lost,  because  the 
lienee  consents  to  a  transaction  betwixt  the 
lienor  and  the  buying  public  which  implies 
the  lienee's  consent  to  the  transaction  and 
consent  to  the  loss  of  the  lien.  And  the 
consent  by  the  mortgagee  to  a  sale  by  the 
mortgagor  to  the  buying  public  may  be  im- 
puted to  the  mortgagee,  without  the  inference 
that  to  conclude  otherwise  would  operate  as 
a  fraud  on  the  buyer. 

Fraud  involves  evil  Intent  In  the  case 
supposed  a  sale  by  the  mortgagor  may  have 
been  properly  intended  by  the  mortgagee. 
Indeed,  it  is  not  uncommon  practice  for  a 
mortgagee  to  expressly  agree  in  the  mortgage 
instrument  itself  that  sales  by  the  mortgagee 
may  be  had  to  the  publia  See  Marshall  v. 
Grawford,  45  S.  G.  189,  22  S.  E.  792,  cited  by 
the  appellaujt,  and  numerous  other  cases. 

In  such  instances  the  incumbered  property 
is,  as  it  were,  in  a  state  of  fluid;  all  the 
circumstances  indicate  that  the  mortgagor 
and  mortgagee  intended  that  it  should  move 
out  into  the  channels  of  trade.  The  only 
way  such  a  mortgagor  can  get  his  money  Is 
from  the  proceeds  of  sale  of  the  incumbered 
property.  The  mortgagee  in  such  cases  con- 
sents to  the  sale,  and  trusts  to  the  debtor  to 
apply  the  proceeds  thereof  to  the  mortgage 
debt 

The  judgment  is  affirmed. 

HYDBICK,   WATTS,  and  FBASBB,   JJ., 
concur. 
GABY,  O.  J.,  did  not  sit 
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(111  g.  C.  BID      . 

DANIEL  et  al.  t.  DANIEL  et  al.    (No.  10175.) 

(Supreme  CJoart  of  South  Carolina.    March  26, 

1&19.) 

Appeal  and  Bbbob  €f=»1022(4)— Review  of 
Finding  —  Sufficiency  of  Evidence  to 
sxtppoht. 

In  an  action  tried  on  the  law  aide  of  the 
court  on  an  issue  of  title,  a  finding  of  the  trial 
court  adverse  to  the  findings  of  the  master  who 
made  the  report  will  not  be  disturbed  on  ap- 
pefd,  where  there  is  sufficient  evidence  to  war- 
rant the  court's  findings. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County:  T.  J.  Mauldin, 
Judge. 

Suit  by  R.  E.  Daniel  and  others  against  E. 
O.  Daniel  and  S.  S:  Daniel.  From  a  decree 
in  favor  of  S;  S.  Daniel,  plaintiffs  and  E.  C. 
Daniel  appeaL    Affirmed. 

Carlisle  &  Carlisle,  Ralph  K.  Carson,  and 
Jesse  W.  Boyd,  all  of  Spartanburg,  for  ap- 
pellants. 

C.  E.  Daniel,  R.  A.  Hannon,  and  I.  C.  Black- 
wood, all  of  Spartanburg,  for  respondents. 

WATTS,  J.  This  action  was  commenced 
in  the  usual  form  for  partition.  S.  S.  Daniel 
was  made  a  party,  under  the  allegation  that 
he  claimed  some  interest,  and  answered  and 
claimed  175  acres  of  land  under  the. provi- 
sions of  his  father's  will  and  deed  thereof 
made  to  him  by  the  surviving  executor.  The 
case  was  referred  to  the  master,  who  made 
his  report,  holding  that  S.  S.  Daniel  had  no 
Interest  in  the  premises.  Exceptions  were 
taken  to  the  master's  report.  The  circuit 
court  sustained  the  exceptions  and  overruled 
the  master's  report  and  reversed  his  findings, 
and  found  tl\at  S.  S.  Daniel  had  fee-simple 
title  to  175%  acres,  conveyed  to  him  by  the 
surviving  executor,  without  any  liability  to 
account  in  any  way. 

From  this  decree  appellants  appeal,  and  by 
22  exceptions  impute  error  and  seek  reversal. 
These  exceptions  challenge  the  finding  of 
fact  of  the  circuit  court,  and  present  two 
questions;  that  under  the  evidence  in  the 
case  the  plaintiffs  either  have  title  by  ad- 
verse possession,  or  the  plaintiffs  are  mort- 
gagees in  possession.  The  pleadings  in  the 
case  allege  title  in  plaintiffs  in  common  with 
E.  C.  Daniel,  and  the  answer  of  S.  S.  Dan- 
iel sets  up  title  in  himself  in  severalty. 
E.  C.  Daniel  by  consent  was  eliminated  from 
the  contest,  leaving  the  issue  between  the 
plaintiffs  and  S.  S.  Daniel  as  to  the  land 
claimed  by  him.  The  issue  narrowed  down 
to  a  legal  issue  of  title  between  the  parties, 
and  this  court  will  not  review  the  findings  of 
the  circuit  court,  if  there  is  testimony  war- 
ranting the  court's  finding.  In  this  case  the 
circuit  court  tried  the  issue  of  title  on  the 


law  side  of  the  court,  and,  no  doxibt,  took 
into  consideration  all  of  the  issues  InTolved, 
and  considered  the  testimony  from  the  vari- 
ous angles  aa  affectLug  the  case,  whether 
the  executor  was  not  the  trustee  until  the 
death  of  his  mother,  the  life  tenant  under 
the  will,  and  whether  or  not  he  was  not  at 
all  times  carrying  out  the  provisions  of  the 
will,  and  whether  or  not  there  was  suflScient 
evidence  at  any  time  that  he  threw  off  the 
trust,  and  no  doubt  considered  the  question 
fvhether  he,  being  in  possession  as  executor 
and  trustee,  could  acquire  title  by  ad- 
verse possession,  or  whether  there  was  evi- 
dence of  ouster.  The  evidence  before  the 
master  was  vague  and  unsatisfactory  in 
many  particulars  on  important  issues  in  the 
case,  but  the  case  was  a  law  case  referred  to 
the  master,  and  finally  tried  by  the  Judge,  and 
his  findings  are  not  reversible  by  this  court, 
as  there  Is  evidence  to  warrant  his  findings. 
All  exceptions  are  overruled. 
The  Judgment  is  afllrmed. 

HYDRICK,    FRASER,    and    GAGE,    JJ., 
concur. 
GARY,  C.  J.,  did  not  sit 


(111  a  C.  502) 
BIBER  v.  DIIiUNGHAM.     (Ifa   10173.) 

(Supreme  Court  of  South  Carolina.    March  22, 

1919.) 

1.  Landlobo  and  Tenant  ^=»310(1)— No- 
tice TO  Vacate— SuFriCEENCT--EviDBNCB— 
Judgment. 

In  an  action  to  eject  a  tenant,  a  judgment 
reciting  that  "the  evidence  not  only  fails  to 
show  that  notice  (to  vacate)  was  given,  but,  on 
the  contrary,  shows  that  it  was  not,"  is  not 
subject  to  the  contention  that  the  court  did  not 
decide  that  no  notice  was  given,  but  only  that 
sufficient  notice  was  not  given,  since  the  words 
are  plain,  and,  besides,  insufficient  notice  in 
such  case  is  no  notice. 

2.  Landlobd  and  Tenant  €=»37  —  Rental 
Contract— Tebmination— Proceedings. 

Whe^e  landlord  and  tenant  have  entered 
into  a  contract  as  to  the  time  and  mode  of  ter- 
minating tenancy,  their  rights  are  to  be  deter- 
mined by  the  fair  construction  of  the  contract, 
and  not  by  technical  roles  applying  only  to 
termination  pf  a  tmancy  at  will  under  statu- 
tory provisions. 

8.  Landlord  and  Tenant  ^=»94(1>— Close 
or  Tenancy— Notice  to  Vacate— Aokeb- 
mbnt-^Statutobt  Pbockdt^bb. 

Whete '  landlord  and  tenant  had  a  rental 
agreement  by  which  the  property  was  held  by 
the  month,  requiring  on  the  part  of  each,  30 
days'  notice  for  termination,  iJiere  could  be  no 
termination  until  the  procedure  provided  by  the 
parties  was  practiced  to  end  the  tenancy,  not- 
withstanding the  landlord's  procedure  under  Civ. 
Code  1912,  i  3509. 
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4.  Landlobd  and  Tknart  ^ss>aOd(l>— Flu>* 
cbedin6  to  eject  tenant  —  buboen  of 
Pboof. 

In  a  landlord's  proceeding  to  eject  a  tenant, 
the  burden  was  upon  the  landlord  to  prove  by 
a  preponderance  of  the  evidence  that  he  had 
given  the  notice  to  vacate  required  by  the  rent 
contract. 

6.  Landlobd  and  Tenant  ^=»&4(8)— Nones 
TO     Vacaib—Inoention— CoNTBACT— Stat* 

UTS. 

It  is  ordinarily  true  that  landlord's  notioe 
to  vacate  tenancy  is  not  to  be  strictly  con- 
strued»  it  being  sufficient  if  the  intention  to 
exercise  the  option  is  fairly  communicated,  but 
it  must  amount  to  a  demand  to  vacate  at  the 
time  after  notice  fixed  in  the  rent  contract,  or, 
if  a  tenancy  at  will,  it  must  conform  to  statute. 

6.  Landlobd  and  Tenant  ^=9308(3)— Notice 
TO  Vacate  Tenancy  —  Bvidencb— Suffi- 

CJENCT. 

In  an  ejection  proceeding  by  a  landlord, 
evidence  held  not  to  warrant  the  conclusion  that 
the  landlord  had  proceeded  under  the  contract 
by  giving  notice  to  quit  tenancy  30  days  after 
notice,  as  required  by  rent  contract. 

7.  Landlobd     and     Tenant      ^=»2d7(2)  -^ 

EjBCTHENIS- EJXPIBATION    OF  CONTBACT— NO- 
TICE—STATUTE. 

Civ.  Code  1912,  |  8500,  providing  for  ejection 
of  tenant  after  notice  becomes  operative  only 
"after  the  expiration  of  •  •  •  contract  for 
rent,"  so  that  a  statutory  demand  by  the  land- 
lord, made  in  an  interview  with  the  tenant  be- 
fore the  expiration  of  such  contract,  did  not 
entitle  the  landlord  to  put  in  force  the  remedies 
of  the  statute. 

8.  Landlobd  and  TKnant  ^s994(1>  —  No- 
tice TO  Vacate  Tenanct--Oontbact  Right 
to  Notice— Waivbb— Evidence. 

Where  a  tenant  was  entitled  under  a  rent 
ocmtract  to  30  days'  notice  of  the  termination  of 
tenancy,  and  with  knowledge  of  such  right  of- 
fered to  vacate  the  tenancy,  but  did  not  set  a 
date  for  so  doing,  sudi  action  did  not  amount 
to  a  waiver  of  right  to  80  days'  notice. 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Spartanburg  County ;   T.  S.  Sease,  Judge. 

Suit  by  Rosalie  A.  Biber  as  landlord 
against  W.  R.  Dillingham,  tenant,  brought 
before  a  magistrate  under  Cfv.  Code  1912,  | 
3509,  to  eject  the  defendant,  tenant.  Judg- 
ment for  the  landlord,  which  the  circuit 
court,  upon  appeal,  reversed,  and  the  plain- 
tiff appeals.  Judgment  of  the'  circuit  court 
affirmed. 

I.  A.  Phifer,  of  Spartanburg,  for  appellant 
Lyles,  Daniel  &  Drunmiond,  of  Spartan- 
burg, for  respondent 

GAOE^  J.  Proceeding  before  a  magis- 
trate, under  section  3509  of  the  Code  of 
Laws,  by  a  landlord  to  eject  a  tenant.  The 
magistrate  decided  the  case  for  the  land- 
lord;   the  circuit  court  reversed  that  judg- 


m&it ;  and  the  appeal  here  Is  firom  the  Judg- 
ment of  the  circuit  court. 

[1]  The  pith  of  the  judgment  below  Is  that 
"the  evidence  not  only  falls  to  show  that  no- 
tice was  given,  but  on  the  contrary  shows 
that  it  was  not,''  and  that  is  the  only  issue  in 
the  case ;  and  It  Is  largely  an  issue  of  fact 

The  appellant  auggests  at  the  outset  that 
the  circuit  order  does  not  evidence  that 
which  the  court  decided;  -that  the  court  In 
fact  did  not  decide  that  notice  was  not  given, 
but  only  that  sufficient  notice  was  not  given. 
I  But  the  words  of  the  order  constitute  the 
I  only  evidence  of  what  the  court  decided,  and 
the  words  we  have  quoted  axe  plain.  Be- 
sides that,  insufficient  notice  In  a  case  like 
this  is  not  notice  at  all. 

[2]  The  appellant  admits  that  the  tenant 
held  "by  the  mouth  on  thirty  days'  notice; 
Dillingham  (the  tenant)  to  notify  Scruggs 
[the  landlord]  thirty  days,  or  Scruggs  to  no- 
tify Dillingham  thirty  days."  Such  then  was 
the  contract  betwixt  the  parties.  "As  the 
parties  Id  this  case  have  entered  into  a  con- 
tract as  to  the  time  and  mode  of  terminat- 
ing the  tenancy,  their  rights  are  to  be  deter- 
mined by  the  fair  construction  of  that  con- 
tract, and  not  by  the  technical  rules  which 
apply  to  the  termination  of  a  tenancy  at  will 
where  there  is  no  contract  on  the  subject." 
May  V.  Rice,  108  Mass.  152,  11  Am.  Rep.  32a 

[3-6]  The  general  Issue  of  fact  Is,  was  the 
contract  carried  out  by  the  landlord?  and 
the  particular  issue  of  fact  Is,  did  conduct  of 
the  landlord,  when  he  went  to  see  the  tenant 
to  get  possession,  amount  to  a  notice  by  the 
landlord  to  the  tenant  to  vacate  the  house 
within  30  days  after  the  day  of  such  inter- 
view? It  is  not  pretended  th^t  the  landlord 
gave  to  the  tenant  formal  notice  In  writing 
that  the  house  must  be  given  up  within  30 
days  from  the  giving  of  the  formal  notice. 
It  is  not  pretended  that  at  the  Interview  be- 
twixt the  parties,  set  up  by  the  landlord  for 
notice,  that  the  landlord  by  word  of  mouth 
expressly  told  the  tenant  to  vacate  within 
30  days  thereafter.  The  only  contention  Is 
that  what  was  said  at  the  Interview  was  a 
substantial  and  sufficient  notice  of  the  land- 
lord's demand  that  the  tenant  should  vacate 
within  30  days  thereafter.  Whether  that  be 
so  is  a  mixed  question  of  law  and  fact  The 
burden  was  upon  the  landlord  to  prove  the 
contention  by  a  preponderance  of  the  evi- 
dence.   16  R.  a  L  I  62& 

It  Is  trujB  that  ordinarily  a  notice  is  not 
to  be  strictly  construed;  It  being  sufficient 
If  the  Intention  of  the  party  to  exehdse  the 
option  la  fftlrly  commimlcated.  16  R.  O.  L.  f 
629. 

The  plaintiff  had  two  witnesses,  Scruggs, 
a  son  of  the  former  landlord,  and  Biber,  the 
husband  of  the  then  present  landlord.   • 

It  is  true  the  landlord  told  the  tenant  she 
wanted  possession  of  the  house,  and  what 
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was  Bald  amounted  to  a  demand  for  the  pres- 
ent possession  of  the  house.  But  that  was 
not  pursuant  to  the  contract  which  the  land- 
lord sets  up ;  by  it  the  landlord  was  not  en- 
titled to  possession  until  30  days  after  no- 
tice. It  was  the  landlord's  duty  under  the 
contract  to  notify  the  tenant  that  at  least  30 
days  after  such  notification  the  contract 
would  terminate.  That  procedure  would- 
have  left  no  room  for  the  tenant  to  parley; 
and,  until  that  procedure  (provided  by  the 
parties)  was  practiced,  the  tenancy  contin- 
ued in  force. 

[6]  It  is  true  Scruggs  testified,  "I  gave  00 
days'  notice  as  a  matter  of  courtesy,"  and  *'I 
don't  remember  the  date  I  gave  him  notice 
to  vacate."  But  in  the  same  connection,  in 
answer  to  his  own  counsel,  he  testified  that 
"a  day  or  two  after  that"  hq  went  with  the 
new  landlord  (Biber)  to  the  tenant's  place 
of  business,  and  told  him  "he  had  sold  the 
house  and  wanted  possession,  and  asked  him 
how  soon  he  could  have  it ;  he  said  he  would 
not  say;  said  he  would  get  out  as  soon  as 
he  could,  but  would  not  name  any  date.'* 
And  on  the  cross-examination  the  witness  said 
the  tenant  told  him  "he  would  get  out  as 
quick  as  he  could.  I  pressed  him  for  a  date. 
He  Just  said  he  would  not  set  a  date.  •  ♦  ♦ 
The  gist  of  the  reply  was  that  he  was  going 
to  get  out  as  soon  as  he  could,  but  would 
not  set  any  date." 

It  is  true,  also,  that  Biber  testified: 

"I  heard  Scruggs  give  him  notice  on  that  oc- 
casion, a  very  heated  argument" 

But  the  witness  immediately  said: 

"Scruggs  told  him  he  had  sold  the  house,  and 
wanted  to  know  when  Dillingham  would  give 
up.  *  *  *  Dillingham  would  not  tell  just 
when  he  would  give  up  the  house;  said  he 
would  give  it  up,  but  would  not  say  when.  Mr 
Scruggs  said  that  was  very  unsatisfactory.  In 
talking  Dillingham,  as  I  understood,  said  he  had 
30  days,  and  Charlie  (Scruggs)  had  to  give  him 
30  days." 

It  is  manifest  from  the  testimony  of  both 
the  witnesses — and  that  quoted  is  the  heart 
of  it — that  the  demand  and  the  parley  was 
a  notice  to  quit  then,  and  for  a  then  posses- 
sion. The  witnesses  did  not  expressly  or  by 
implication  define  what  was  the  substance 
of  the  notice  to  quit,  whether  now  or  30  days 
hence.  The  testimony  does  not  warrant  the 
conclusion  that,  proceeding  under  the  con- 
tract, the  landlord  noticed  the  tenant  to  quit 
30  days  after  such  notice. 

[7]  The  landlord  manifestly  was  proceeding 
to  make  the  "demand  for  possession"  refer- 
red to  in  the  statute.  But  the  "demand  for 
possession"  therein  referred  to  becomes  op- 
erative only  "after  the  expiration  of  the 
•  •  •  contract  for  rent."  That  contract 
had  not  expired;  so  the  demand  which  the 
landlord  made  at  the  interviews  referred  to 


did  not  entitle  him  to  put  In  force  the  rem- 
edies of  the  statute. 

[8]  It  is  said,  however,  that  even  if  the 
tenant  was  entitled  to  have  at  the  hands  of 
the  landlord  30  days'  notice  of  the  termina- 
tion of  the  contract,  and  the  appellant  does 
not  deny  so  much,  yet  the  tenant's  conduct 
amounted  to  a  waiver  of  such  a  right. 

That  amounts  to  saying  that  the  tenant 
knew  his  right  to  have  30  days'  notice,  bat 
while  conscious  of  it,  he  elected  not  to  rely 
upon  it 

The  testimony  shows  the  contrary;  Biber 
expressly  testified  that  the  tenant  declared  to 
him  that  "Charlie  (Scruggs)  had  to  give  him 
30  days'  notice." 

The  Judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK.  WATTS, 
and  FRASER,  JJ.,  concur. 


(83  W.  Va.  61J.» 

FLORENCE  W.  McCARTHY  CO.  et  aL  t. 
SAUNDERS  et  al.    (No.  3674.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  11,  1919.) 

(SyUahuB  by  the  Court.) 

1.  QUJEBE. 

Query:  Is  the  written  admission  or  accusa- 
tion to  a  creditor  by  one  partner  after  the  dis- 
solution of  the  partnership  that  another  part- 
ner before  dissolution  fraudulently  withdrew 
his  money  from  the  firm  assets  and  conveyed 
away  his  land  to  defraud  firm  creditors  ad- 
missible as  evidence  against  such  partner  in  a 
suit  by  creditors  of  the  firm  against  him  to  set 
aside  his  deed? 

2.  F^UnXTLENT  OONVETAIVCES  ^=991— OON- 
VETANCE  TO  SECUBE  BaBBED  DBBT— EVI- 
DENCE. 

Where  a  debtor  in  failing  drcumstances 
conveys  his  property  to  a  near  relative  in  con- 
sideration of  old  debts  then  barred  by  the  stat- 
ute of  limitations,  such  fact  constitutes  a  strong 
circumstance  tending  to  show  fraudulent  intent 
against  creditors  whose  debts  were  not  so  bar- 
red. 

3.  Fraudulent  Conveyances  ^=s>295(2)  -^■ 
Fbauduijcnt  Intent— Pboof. 
In  a  suit  by  a  creditor  to  set  aside  as  fraud* 
ulent  a  deed  made  by  his  debtor  the  circum* 
stances  attending  the  transaction  are  often  not 
only  sufficient  to  establish  the  fraudulent  intent 
but  the  only  available  evidence,  and  it  is  not 
essential  that  the  fraud  be  proved  thereby  be 
yond  a  reasonable  doubt. 


4.  Fbaudulent  Gonvetancbs 
Badges  of  Fbaud— Failube  to  Call  Wit' 

NESS. 

In  a  suit  by  a  creditor  to  set  aside  as  fraud' 
ulent  a  deed  made  by  his  debtor,  the  failure  of 
the  debtor  to  call  important  witnesses  to  his 
transaction  relating  to  such  deed  constitutes  a 
badge  of  fraud. 
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6.  Fraudulent  Conveyances  ^=»14— Badg- 
es OF  Fraud. 
Circumstances  indicating  excessive  effort  to 
show  appearances  of  fairness  or  regularity  not 
obsenred  in  other  transactions  by  a  debtor  are 
to  be  regarded  as  badges  of  fraud. 

6.  Fraudulent  Convetancbs  ^=»300(1)  — 
Payment  or  Consideration— Affirmative 
Defense. 

Where  fraud  on  the  part  of  a  debtor  in  the 
conveyance  of  his  property  is  established,  the 
payment  of  a  full,  fair,  and  adequate  considera- 
tion for  the  property  is  an  affirmative  defense 
for  the  purchaser  to  be  established  by  dear 
proof,  and  when  payments  are  large,  if  unac- 
companied by  receipts,  memoranda  or  other  doc- 
umentary evidence,  the  evidence  must  be  clear, 
positive,  be  fuUy  consistent  with  all  the  evidence 
offered  by  him  and  free  from  self-contradiction. 

Appeal  from  Circuit  Court,  Greenbrier 
County. 

Bill  by  the  Florence  W.  McCarthy  Compa- 
ny and  others  against  W.  H.  Saunders  and 
others.  Decree  for  defendants,  and  plaintiffs 
appeal.    Reversed  and  remanded. 

J.  H.  Crosier,  of  Ronceverte,  and  S.  N. 
Pace,  of  Lewisburg,  for  appellants. 
S.  M.  Austin,  of  Lewisburg,  for  appellees. 

MILLER,  P.  Upon  the  bill  of  numerous 
creditors  of  W.  H.  Saunders  &  Bro.,  the  sepa- 
rate demurrers  and  answers  of  the  defend* 
ants  W.  H.  Saunders  and  T.  B.  Green,  the 
depositions  and  proof  taken  and  filed  on 
their  behalf,  and  the  final  decree  below  deny- 
ing the  relief  prayed  for,  two  principal  ques* 
tions  are  presented.  The  first  is  whether  as 
alleged  the  deed  of  April  4,  1917,  from  W.  fi. 
Saunders  and  wife  to  T.  B.  Green  for  a  tract 
of  twelve  acres  of  land  near  Ronceverte, 
Greenbrier  county,  belonging  to  said  Saun* 
ders,  for  the  purported  consideration  of  fif- 
teen hundred  dollars  was  fraudulent  and 
made  with  Intent  to  hinder,  delay  and  de- 
fraud the  creditors  of  said  firm,  a  mercantile 
co-partnership  then  doing  business  in  Ronce- 
verte  in  said  county.  The  second  question  is 
whether,  if  said  deed  was  made  with  the 
fraudulent  intent  alleged,  the  grantee  Green 
participated  therein,  had  notice  of  the  fraud 
or  was  an  innocent  purchaser  for  value  and 
without  notice  and  took  good  title  to  the  land 
free  from  the  claims  and  the  demands  of  said 
creditors. 

On  the  first  question,  of  course  if  there 
was  no  fraud  practiced  on  the  part  of  the 
grantors,  the  grantee,  if  a  purchaser  in  good 
faith  and  for  a  consideration  deemed  valu- 
able in  law,  took  good  title  to  the  land  free 
from  the  claims  of  the  plaintiffs.  Was  W.  H. 
Saunders  guilty  of  fraud?  No  evidence  to 
establish  fraud  was  taken  by  plaintiffs,  and 


denial  of  his  liability  for  plaintiffs'  debt  is 
interposed.  To  establish  the  fact  of  fraud 
plaintiffs  rely  solely  upon  the  facts  and  dr- 
cumstancei^  disclosed  by  the  pleadings  and 
the  evidence  of  the  witnesses  examined  on 
behalf  of  the  defendants,  namely,  T.  B.  Green, 
W.  H.  Saunders,  W.  A.  Bratton  and  P.  H. 
McGrath.  The  record  thus  composed  shows 
that  the  firm  of  W.  H.  Saunders  &  Bro.  con- 
sisted of  W.  H.  Saunders  and  H.  L.  Saunders, 
the  former  about  thirty-six,  the  latter  about 
twenty-five  years  of  age.  The  firm  apparently 
began  business  in  March  or  April,  1916,  suc- 
ceeding the  firm  of  Dudding  &  Dudding.  It 
does  not  appear  what  actual  capital,  if  any, 
was  invested  by  the  members  of  the  new  firm, 
in  the  business,  but  it  does  appear  from  a 
statement  by  A.  L  Saunders,  who  was  consti- 
tuted and  remained  the  manager  of  the  firm, 
made  to  Bradstreet's  conunercial  agency  on 
June  13,  1916,  as  a  basis  for  credit,  that  the 
firm  owed  then  all  told  for  merchandise  $100.- 
00,  and  a  mortgage  on  real  estate  $250.00,  and 
had  assets  as  follows:  merchandise  at  cost, 
$600.00;  notes  receivable,  $250.00;  cash  in 
bank,  $400.00;  other  assets,  $2625.00,  which 
latter  item  apparently  included  fixtures, 
$125.00,  and  real  estate,  $2500.00,  and  alto- 
gether aggregating  $3875.00.  In  another 
statement  for  credit  made  on  behalf  of  the 
firm  by  A.  L.  Saunders  to  the  Baltimore  Bar- 
gain House,  July  12,  1916,  the  assets  were 
listed  as  follows:  merchandise,  $900.00 ;  cash 
in  bank,  $630.00;  real  estate,  $2500.00,  sub- 
ject to  mortgage,  $390.00.  The  liabilities  giv- 
en were,  for  merchandise^  $200.00,  Dudding 
&  Dudding  note  due  Nov.  24,  1916,  $190.00. 
In  another  statement  to  the  Baltimore  Bar- 
gain House,  made  on  behalf  of  the  firm,  pur- 
porting to  be  dated  March  3, 1916,  and  signed 
by  W.  H.  Saunders,  the  assets  were  stated 
as  follows:  Merchandise  on  hand,  $600.00; 
notes  and  accounts,  $500.00;  cash  on  hand, 
$100.00 ;  real  estate,  $2500.00.  No  liabilities 
were  listed.  In  this  statement  it  is  repre- 
sented that  the  last  inventory  was  made 
July  12,  1916^  and  that  the  statement  was 
based  on  that  inventory.  So  that  it  appears 
from  this  statement  that  the  date  at  the 
heading  thereof,  March  27,  1916,  must  be  an 
error,  and  that  although  Saunders  in  his 
pleadings  and  evidence  professes  ignorance 
of  the  actual  condition  of  his  firm  from  the 
beginning,  nevertheless  when  on  April  4, 1917, 
he  made  the  deed  to  Green  he  had  knowl- 
edge of  the  affairs  of  the  firm  as  of  July  12, 
1916.  Just  what  date  the  statement  was 
made  cannot  be  determined,  but  it  must  have 
been  made  after  the  inventory  of  July  12, 
1916.  These  statements,  though  somewhat 
loosely  made  up,  disclose  the  fact  that  the 
tract  of  land  referred  to,  constituted  the 
principal  asset  made  the  basis  of  credit   And 


fraud  is  denied  by  him  in  his  answer.    No  j  W.  H.   Saunders  must  have  had  sufficient 
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knowledge  of  the  condition  of  the  business  to 
icnow  that  a  small  concern  like  his  could  not 
have  been  making  much  money,  and  that  out- 
side of  the  land  it  had  little  basis  for  credit 
And  with  firm  debts  thus  accumulated, 
amounting  in  the  aggregate  to  over  $3000.00, 
he  undertook,  on  April  4,  1917,  to  sell  and 
dispose  of  the  land  to  his  brother-in-law 
Green  for  a  cash  consideration  acknowledged 
in  the  deed,  of  $1500.00,  or  one  thousand  dol- 
lars less  than  the  value  placed  upon  it  in  the 
several  statements  for  credit,  and  five  hun- 
dred dollars  less  than  he  swears  it  was  real- 
ly worth  of  any  man's  money,  for  he  says 
the  property  including  buildings  cost  $2500.00. 
[1]  Another  piece  of  evidence  made  an  ex- 
hibit with  the  bill  is  a  letter  from  A.  L. 
Saunders  addressed  to  the  Baltimore  Bar- 
gain House,  dated  July  9,  1917,  which  vol- 
unteers the  information  in  effect  that  his 
brother  had  drawn  out  of  the  bank  all  the 
money  he  had  involved  in  the  firm,  and  had 
deeded  his  land  to  his  brother-in-law  Green, 
and  calling  his  attention  to  the  previous 
statement  made  and  signed  by  his  brother 
in  regard  to  the  real  estate.  This  letter  is 
objected  to  as  a  self-serving  declaration  and 
as  being  incompetent  evidence  against  W. 
H.  Saunders.  The  facts  charged  therein 
are  denied  in  the  answer,  and  upon  the 
Introduction  of  the  letter  in  evidence  it 
was  objected  to.  A.  L.  Saunders,  though  a 
party  to  this  suit,  made  no  appearance,  and 
was  not  called  as  a  witness.  Whether  ad- 
missions or  accusations  of  this  kind,  made 
long  after  the  dissolution  of  the  firm,  self- 
serving  as  they  are,  at  least  against  the  other 
defendants,  are  admissible,  is  doubtful;  in- 
deed we  think  the  great  weight  of  authority 
is  against  it.  Burdett  v.  Greer,  63  W.  Va. 
615,  60  S.  B.  497,  15  L.  B.  A.  (N.  S.)  1019,  129 
Am.  St  Rep.  1014, 16  Ann.  Gas.  935,  and  elab- 
orate note  at  page  938.  The  case  relied  on 
by  plaintiffs'  counsel  is  Dickinson's  Execu- 
tors V.  Clarke,  5  W.  Va.  280.  We  have  not 
thought  it  necessary  to  decide  this  question, 
for  in  our  view  of  the  record  there  is  am- 
ple other  evidence  to  establish  fraud  on  the 
part  of  W.  H.  Saunders  in  the  disposition  of 
his  land  to  Green.  True,  he  says  he  did  not 
know  the  financial  condition  of  the  firm,  but 
he  knew  the  small  capital  invested,  he  knew 
the  firm  had  been  in  existence  but  a  few 
months,  and  he  knew  that  the  principal  asset 
Included  in  the  statements  as  a  basis  for 
credit  was  this  tract  of  land.  Before  under- 
taking to  withdraw  what  land  he  had  from 
the  reach  of  the  firm's  creditors  was  it  not 
his  duty  to  know,  if  he  did  not  know,  the  fi- 
nancial condition  of  his  firm?  It  certainly 
was.  He  could  not  shut  Ms  eyes  to  the  facts 
existing  and  escape  the  responsibility  incur- 
red to  creditors.  The  proposition  seems  too 
plain  for  controversy.  Moreover,  his  convey- 
ance to  Green  at  once  precipitated  actions  by 
creditors,  as  was  to  be  expected.    And  in  a 


few  days  after  Ills  deed  to  Green  he  took  the 
business  in  his  own  hands,  put  his  brother 
out,  and  on  April  21,  1917,  procured  the  exe- 
cution of 'a  general  assignment  of  the  firm's 
assets  to  McGrath,  trustee.  There  is  no 
doubt  in  our  minds  that  before  making  the 
deed  to  Green  he  had  received  information 
from  some  source  of  the  Impending  ooUapse 
of  the  firm,  for  the  firm  had  bought  goods 
from  many  sources  in  the  few  months  preced- 
ing, and  since  the  last  statement  sent  out  for 
credit.  According  to  the  inventory  of  July 
12,  1916,  the  merchandise  on  hand  was  only 
$600.00,  with  notes  and  accounts  amounting 
to  $500.00,  and.  cash  $100.00.  After  the  as- 
signment the  inventory  showed  In  stock  and 
fixtures  over  $3000.00,  no  cash,  and  liabilities 
to  merchandise  creditors  of  about  the  same 
amount  Saunders  says  he  thought  the  as- 
sets would  pay  out,  but  what  ground  had  he 
for  his  belief,  considering  the  natural  depre- 
ciation in  the  stodE  and  the  necessary  ex- 
penses? The  fact  was  that  the  assets  real- 
ized gross  only  about  $2000.00 ;  the  expenses 
were  Hbout  $1000.00 ;  preferred  debts  several 
hundred  dollars,  leaving  for  creditors  a  sum 
sufficient  for  a  dividend  of  only  fifteen  to 
twenty  per  cent  If  as  Ignorant  as  he  pro- 
fesses, Saunders  could  have  had  no  such  opin- 
ion based  on  facts  on  April  4,  1917,  when  he 
deeded  his  land  to  Green. 

[2]  That  W.  H.  Saunders  so  disposed  of  his 
land  to  hinder,  delay  and  defraud  his  credi- 
tors, we  have  not  the  slightest  doubt  He 
conveyed  It  for  one  thousand  dollars  less 
than  he  represented  it  to  be  worth,  and 
though  he  acknowledged  the  receipt  of  fifteen 
hundred  dollars  in  cash,  the  facts  admitted 
are  that  $586.00  represented  an  old  debt  to 
Green,  how  old  la  not  disclosed,  but  part  of  it 
was  more  than  ten  years  old,  another  part 
more  than  five,  much  of  it  of  later  origin, 
but  none  of  it  was  represented  by  any  evi- 
dence of  indebtedness,  note,  book  account,  or 
otherwise^  and  neither  his  own  nor  the 
memory  of  any  witness  would  serve  to  give 
any  definite  date,  though  items  ran  as  hi^ 
as  one  and  two  hundred  dollars.  If  these 
items  had  any  real  existence,  and,  as  seems 
likely,  were  over  five  years  old,  they  were 
barred  by  the  statute  of  limitations.  Debts 
so  barred  may  constitute  a  sufficient  moral 
consideration  to  support  a  deed,  but  when  the 
debtor  is  Insolvent  the  fact  of  the  transfer 
of  all  his  property  in  consideration  of  such 
debts  constitutes  a  strong  drcumstanoe  tend- 
ing to  show  fraudulent  Intent  against  cred- 
itors whose  debts  were  not  barred.  Craw- 
ford V.  Carper,  4  W.  Va.  66;  Bank  y.  Atkin- 
son, 82  W.  Va.  203,  212,  9  8.  B.  175 ;  Sturm 
y.  Chalfant,  88  W.  Va.  248,  18  S.  H  451; 
Knight  y.  Caplto,  23  W.  Va.  639,  651. 

[3-6]  Of  the  residue  of  the  oonsideratioo, 
according  to  the  evidence^  $316^00  was  paid 
to  W.  H.  Saunders,  not  on  the  date  or  de- 
livery of  the  deed  but  a  few  days  afterwards, 
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and  the  r^nalning  sum,  $60<X.00»  was  not  paid 
to  W.  H.  Saunders,  but  to  his  wife  on  April 
5,  1917,  but  whether  before  or  after  the  de- 
livery of  the  deed,  which  according  to  the 
evidence  of  Saunders  was  about  April  5, 1017, 
does  not  appear,  for  he  says  these  sums  were 
paid  between  the  4th  and  10th  of  April.  And 
we  pause  to  inquire,  if  any  such  payments 
were  made,  what  became  of  the  money?  The 
deed  It  is  claimed  was  delivered  about  April 
5th,  the  day  after  Its  date.  No  receipts  for 
prior  or  subsequent  paym^ts  were  given. 
There  is  not  a  syllable  of  evid^ice  to  show 
what  became  of  the  money,  whether  deposit- 
ed, spent,  and  by  whcmi  nowhere  appears.  It 
Is  not  pretended  that  any  of  it  was  paid  to 
firm  creditors.  We  think  the  proof  of  fraud 
satisfies  every  requirement  of  the  law.  It 
comes'  out  of  the  conduct  and  the  mouths  of 
the  defendants  themselves.'  While  the  bur- 
den is  on  the  one  charging  fraud  to  prove  It, 
it  need  not  be  made  out  by  direct  evidence. 
To  impeach  a  conveyance  the  fraudulent  ac- 
tion of  the  parties  may  be  shown  by  the  cir> 
cumstances  attending  the  transaction.  And 
it  is  said  in  our  books  that  circumstantial 
evidence  is  not  only  sufBcient  but  often  the 
only  evidence  that  can  be  adduced.  Richard- 
son V.  Ralphsnyder,  40  W.  Va.  15,  20  S.  E. 
854.  The  fraud  need  not  be  proved  beyond 
a  reasonable  doubt.  Knight  v.  Nease,  63 
W.  Va.  50,  44  S.  B.  414. 

Fraud  on  the  part  of  the  grantors  being 
shown,  the  next  question  to  be  answered  is, 
did  the  grantee  Green  participate  in  or  have 
notice  of  the  fraud,  or  was  he  a  purchaser 
for  a  valuable  consideration  and  without  no- 
tice of  the  fraudulent  intent?  On  this  ques- 
tion we  have  the  patent  facts  that  the  con- 
sideration named  was  little  more  than  half 
the  actual  value  as  reported  by  Saunders; 
that  Saunders  made  and  had  the  deed  pre- 
pared and  recorded  before  delivery,  and  be- 
fore payment  of  any  of  the  purchase  money ; 
that  no  receipts  were  taken  therefor  other 
than  the  acknowledgment  of  the  whole  sum 
recited  in  the  deed  as  cash ;  that  more  than 
one^third  of  this  sum  was  old  debts,  and  if 
ever  owed,  probably  barred  by  the  statute  of 
limitations;  that  $315.00  thereof,  professedly 
cash  paid  to  W.  H.  Saunders,  had  a  very  dim 
existence,  Green  claimed  he  had  it  but  could 
not  say  how  long,  where  he  got  it,  or  how 
long  he  had  been  accumulating  it;  that  the 
$600.00,  the  balance  which  it  is  claimed  was 
paid  Mrs.  Saunders  in  the  absence  of  W.  H. 
Saunders  from  home,  was  borrowed  from  a 
Mrs.  Baxter.  Mrs.  Baxter  was  not  produced 
as  a  witness  to  this  fact.  Failure  to  call 
her  as  a  witness  constituted  a  badge  of 
fraud.  Knight  y.  Capito^  supra.  It  borrowed 
from  her,  upon  what  terms  of  payment  or 
oh  what  security  is  not  disclosed. 

Another  fact  tending  to  show  fraud  on  the 
part  of  both  parties  ia  that  Saunders  continu- 


j  ed  to  occupy  the  property  for  six  months  or 
more  after  his  deed  to  Green,  although  he 
gives  it  as  his  reason  for  selling  so  suddenly 
that  he  had  secured  a  position  which  would 
take  him  away,  and  that  he  wanted  to  get  to 
a  place  where  he  could  educate  his  children. 
His  remaining  in  possession  of  the  property 
after  his  deed,  if  unexplained  would  consti- 
tute a  badge  of  fraud.  He  and  Green  do  un- 
dertake to  explain  by  swearing  that  it  was 
agreed  at  the  time  that  Saunders  should  re- 
main in  possession  at  the  rate  of  $5.00-  per 
month,  and  the  only  paper  writing  offered  of 
any  of  their  transactions  besides  the  deed 
for  the  pro{)erty,  is  a  receipt  signed  by  Green, 
dated  September  20,  1917,  a  few  days  before 
this  suit  was  brought,  for  thirty  dollars,  cov- 
ering the  rent  to  September  1st,  the  full  term 
of  occupancy.  The  lack  of  documentary  ev- 
idence of  previous  and  more  important  trans- 
actions, and  the  production  of  written  evi- 
dence of  the  alleged  payment  of  rent,  sug- 
gest, if  they  do  not  constitute,  strong  circum- 
stances tending  to  show  fraud.  Circumstanc- 
es indicating  excessive  effort  to  show  appear- 
ance of  fairness  or  regularity,  which  are  not 
usually  found  in  such  transactions,  are  to  be 
regarded  as  badges  of  fraud.  Hart  v.  Sandy, 
39  W.  Va.  644,  20  S.  B.  665. 

Green,  it  appears,  was  a  young  man  em- 
ployed as  railroad  agent  and  telegraph  oper- 
ator at  Marlinton  for  about  nine  years  at 
the  rate  of  from  $70.00  to  $103.00  per  month. 
He  had  been  married  t  couple  of  years,  had 
one  child,  and  had  assisted  in  supporting 
his  father  apd  mother.  In  the  meantime  he 
claims  to  have  purchased  the  interests  of  his 
brother  and  sister  in  his  father's  home  farm 
of  44  acres  in  Greenbrier  county  for  about 
$620.00,  and  claims  to  have  loaned  money  to 
Saunders.  But  not  a  record  book,  not  a  note, 
not  a  receipt,  nor  memorandum  of  any  kind 
is  shown  evidencing  such  transactions. 

[6]  The  rule  of  law  in  cases  of  this  kind 
is  that  the  payment  of  a  full,  fair  and  ade- 
quate consideration  for  the  property  is  an 
affirmative  defense  on  the  part  of  the  pur- 
chaser, to  be  established  by  clear  proof,  and 
when  payments  are  large  the  testimony  of  the 
grantees,  if  unaccompanied  by  receipts,  mem- 
oranda or  other  documentary  evidence,  must 
be  clear,  positive,  be  fully  consistent  with  all 
the  evidence  offered  by  him  and  free  from 
self-contradiction.  Colston  y.  Miller,  65  W. 
Va.  490,  47  S.  E.  268 ;  Bland  v.  Rigby,  73  W. 
Va.  61,  65,  79  S.  E.  1013 ;  Milling  Co.  v.  Read, 
76  W.  Va.  557,  syl.  9,  85  S.  E.  726;  North 
Amer.  Coal  &  Coke  Co.  v.  O'Neal  et  aL,  95  S. 
B.  822.  We  do  not  think  Green  has  made  good 
his  defense.  Witnesses  to  some  of  his  alleg- 
ed transactions  were  not  called.  Tills  was  of 
itself  a  badge  of  fraud.  Knight  v.  Capito, 
supra. 

Our  conclusion  is  to  reverse  the  decree 
and  remand  the  causa 
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BRUCETON  BANK  ▼.  ALEXANDER. 

(No.  3599.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  11,  1919.) 

(Syllabus  by  the  Court,) 

1.  Deeds  ^=»149— Trusts  ^==>12— Wills  ^=» 
649— **SPENDTHBirT  Tbusts"— Restbaint  of 
Alienation. 

Though  restraints  upon  the  alienation,  vol- 
untary or  involuntary,  of  equitable  life  estates, 
commonly  designated  "spendthrift  trusts,"  are 
valid,  a  grantor  or  devisor  may  not  restrain  the 
alienation,  voluntary  or  involuntary,  of  a  legal 
life  estate. 

[Ed.  Note.^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Spend- 
thrift Trust] 

2.  Trusts  ^=:»21(1)— Spendthrift  Trusts. 

But  even  where  an  equitable  estate  is  creat- 
ed in  favor  of  another,  in  order  to  constitute  it 
a  spendthrift  trust,  the  intention  to  do  so  must 
be  expressly  stated  or  clearly  disclosed  by  a 
reasonable  construction  of  the  instrument  tak- 
en as  a  whole. 

3.  Wills  ^=»781— Election. 

The  provisions  of  section  11,  c.  78,  Code 
(sec.  3911),  apply  equally  to  curtesy  and  dower 
estates. 

4.  Wills  «=»783— Election— Provisions  for 
Husband— Bar  of  Curtesy. 

If  a  widower  fail  to  renounce  the  will  uf 
his  wife,  which  makes  provision  for  him,  within 
one  year  from  the  time  of  its  admission  to  pro- 
bate, and  it  clearly  appears  from  the  true  con- 
struction of  the  will,  and  the  attendant  facts 
proper  to  be  considered  in  connection  with  it, 
that  the  provision  in  his  favor  was  intended  by 
the  testatrix  to  be  in  lieu  of  curtesy,  his  cur- 
tesy will  be  barred,  and  he  shall  take  no  more 
of  her  estate  than  is  given  him  by  the  will. 

5.  Wills  ^=»781— Election. 

Though  section  11,  c.  78,  Code  (sec.  3911), 
does  not  expressly  require  a  husband  or  wife, 
as  the  case  may  be,  to  elect  between  rights  un- 
der a  will  and  under  the  general  law,  yet  such 
is  the  plain  spirit  and  intention  of  the  statute, 
at  least  where  the  provisions  of  the  will  were 
clearly  intended  to  be  in  lieu  of  curtesy  or 
dower. 

6.  Appeal  and  Error  $=s»880(3)  —  Review  — 
Parties. 

Where  a  debtor  and  another  jointly  own  a 
life  interest  in  certain  property,  and  a  decree 
is  entered  in  a  judgment  creditors'  suit  direct- 
ing the  sale  of  the  entire  life  interest  in  satis- 
faction of  the  debts  of  the  debtor,  it  will  not 
be  reversed,  though  erroneous,  where  the  own- 
er of  the  other  half  interest  is  a  party  to  the 
suit  and  does  not  join  in  the  appeal  from  the 
decree. 

7.  Case  Overruled. 

The  case  of  Cunningham  t.  Cunningham,  30 
W.  Va.  599,  6  S.  E.  139,  is  overruled  to  the 
extent  that  it  is  inconsistent  with  this  opinion. 


Appeal  from  Circuit  Court,  Pocahontas 
County. 

Oeditors'  suit  by  the  Bruceton  Bank 
against  John  Alexander.  Decree  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

F.  R.  Hill  and  L.  M.  McClintic  botb  of 
Marlinton,  for  appellant. 
Andrew  Price,  of  Marlinton,  for  appellee. 

LYNCH,  J.  John  Alexander,  appellant 
here,  seeks  by  this  appeal  to  reverse  the  de- 
cree in  a  Judgment  creditors'  suit  subjecting 
to  sale  the  life  estate  jointly  vested  in  him 
and  his  son  Dwight  by  the  will  of  Elisa 
Alexander  to  satisfy  the  liens  of  the  plaintiff 
and  others  against  him.  The  appellant  was 
the  husband  of  Elisa  Alexander,  who  died 
testate  March  17,  1916,  the  material  provi- 
sions of  whose  will  are: 

"To  Samuel  John  Alexander  [and]  Dwight 
Ingram  Alexander  I  give  possession,  use  and 
profit  of  all  I  die  possessed  of  every  kind  and 
wheresoever  placed — excepting  thirty-five  hun- 
dred dollars  due  me  by  David  Lavie,  182  Bever- 
ly street,  Toronto,  Canada— to  share  and  share 
alike  as  long  as  both  shall  live.  If  Dwight  Al- 
exander is  alive  at  his  father's  death,  all  and 
everything  I  give  to  him  absolutely  and  oncon- 
ditionally.  If  Dwight  Alexander  is  dead  at  his 
father's  death,  absolutely  all  and  everything 
is  to  be  divided  equally  between  the  children  of 
my  sister,  Emily  Kackham.    ♦    ♦    • " 

Thus  the  testatrix  devised  to  her  husband 
and  fheir  son  jointly  all  her  property,  except 
$3,500  which  by  another  clause  she  bequeath- 
ed to  her  son  absolutely. 

[1,2]  This  language,  appellant  says,  Im- 
ports the  creation  of  a  spendthrift  trust  to 
provide  for  an  aged  and  indigent  husband, 
and  that  as  such  it  Is  beyond  the  reach  of  his 
creditors.  The  power  of  a  testator  to  create 
such  an  equitable  life  estate  by  express  de- 
vise vdth  restraints  upon  its  alienation, 
voluntary  or  involuntary,  was  settled  in  this 
state  in  Guernsey  v.  Lazear,  61  W.  Va.  328,  41 
S.  E.  405,  and  later  still  further  broadened 
in  Hoffman  v.  Beltzhoover,  71  W.  Va.  72,  76 
S.  E.  968.  For  in  the  latter  case,  point  2  of 
the  syllabus,  it  is  said: 

"To  create  a  spendthrift  trust  it  is  not  es- 
sential that  the  instrument  should  denominate 
the  beneficiary  a  spendthrift,  or  give  reasons 
for  creating  the  trust,  or  contain  all  restric- 
tions and  qualifications  incident  to  such  trust, 
or  contain  an  express  declaration  that  the  in- 
terest of  the  cestui  que  trust  in  the  trust  es- 
tate shall  be  beyond  the  reach  of  creditors,  if 
the  intention  of  the  testator  or  donor  to  create 
such  a  trust  is  clearly  disclosed  by  the  instru- 
ment as  a  whole." 

But  it  has  be&i  held  that,  though  a  grantor 
or  devisor  may  impose  sudi  restraints  upon 
equitable  life  estates,  he  cannot  restrain  the 
alienation,  voluntary  or  involuntary,  of  a 
legal  life  estate.    A  spendthrift  trust  is  an 
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equitable^  not  a  legal,  interest  or  estate. 
Kerns  v.  Carr,  82  W.  Va.  78,  95  S.  E.  60C, 
K  R.  A.  1918E,  668,  and  note.  The  estate 
created  by  the  will  of  Mrs.  Alexander  is 
purely  legal.  The  devise  was  direct  and  per- 
sonaL  Between  the  testatrix  and  the  dev- 
isees there  is  no  intermediary;  no  one  nam- 
ed or  designated  to  hold  the  property  for 
them,  thus  vesting  in  them  an  equitable  in- 
terest, as  in  Guernsey  v.  Lazear  and  Hoffman 
y.  Beltzhoover,  supra.  The  estate  is  the 
possession  of  the  lands  of  the  testatrix  for 
the  joint  lives  of  the  husband  and  son,  with 
remainder  over. 

As  further  evincing  the  unsubstantial  char- 
acter of  the  contention  of  the  appellant, 
even  if  the  wUl  had  created  an  equitable 
interest  in  his  favor,  the  total  absence  of 
language  indicating  an  intention  to  place  it 
beyond  the  reach  of  creditors  must  be  noted. 
To  create  a  spendthrift  trust  the  intention 
either  must  be  expressed  clearly,  as  in 
Guernsey  y.  Lazear,  or,  as  in  Hoffman  y. 
Beltzhoover,  clearly  disclosed  by  the  instru- 
ment read  as  a  whole.  Here  there  is  nothing 
to  show  such  an  intention ;  no  language  from 
which  to  infer  that  the  alienation,  volimtary 
or  involuntary,  of  the  life  estates  was  re- 
strained. The  will  involved  in  the  Hoffman 
Case  provided  that  the  property  should  be 
"for  the  sole  use  and  support,  and  for  no 
other  purpose,  of  James  William  Kemey  dur- 
ing the  term  of  his  natural  life,"  and  that 
language,  it  was  held,  was  sufficient  to  dis- 
close an  intention  to  bar  creditors.  There  is 
no  such  language  here. 

[8-6]  It  may  also  be  urged  by  John  Alexan- 
der that,  since  he  failed  to  renounce  the  will 
providing  for  him,  as  apparently  required  by 
section  11,  c.  78,  Oode  (sec  3911),  he  takes  no 
more  of  the  estate  than  was  given  him  by 
that  instrument,  namely,  a  life  interest  in 
one-half,  and,  therefore,  that  the  court  below 
erred  in  holding  that  regardless  of  the  will 
defendant  had  a*  life  interest  by  curtesy  in  the 
whole  of  the  real  estate  which  was  liable  to 
be  sold  for  his  debts.    Section  11  provides: 

"When  any  provision  for  a  wife  is  made  in 
the  husband's  will,  she  may,  withm  one  year 
from  the  time  of  the  admiiislon  of  the  will  to 
probate,  renounce  such  provision.  *  *  *  If 
such  rennndatioii  be  made,  or  if  no  provision 
be  made  for  her  in  the  wUl,  she  shall  have 
such  share  of  her  husband's  real  and  personal 
estate  as  she  would  have  had  if  he  had  died 
intestate,  leaving  chOdren;  otherwise  she  shall 
have  no  more  thereof  than  is  given  her  by  the 
wiU.  A  husband  may,  in  like  manner,  renounce 
a  provision  made  for  him  in  the  will  of  his  wife, 
and  in  such  case,  or  if  no  provision  for  him  be 
made  in  the  will,  he  shall  have  such  share  of 
his  wife's  estate,  real  and  personal,  as  he  would 
have  had  if  she  had  died  intestate  leaving  chil- 
dren; otherwise,  be  shall  have  no  more  thereof 
than  is  given  him  by  the  will." 

With  respect  to  a  widow's  dower,  that 
statute  has  been  construed  to  mean  that  the 
failure  of  a  widow  to  renounce  the  will  of 


her  husband,  which  makes  provision  for  her, 
does  not  bar  her  dower  unless  it  clearly 
appears  from  the  true  construction  of  the 
will,  and  the  attendant  facts  proper  to  be 
considered  in  connection  with  it,  that  the 
provision  in  her  behalf  was  intended  by  the 
testator  to  be  in  lieu  of  dower;  and  if  it 
does  not  so  appear,  th^x  she  may  consistently 
take  both  dower  and  the  benefit  derivable 
from  the  provision  of  the  will.  Cunningham 
V.  Cunningham,  30  W.  Va.  599,  5  S.  E.  139; 
Sperry  v.  Swiger,  54  W.  Va.  283,  46  S.  E.  125; 
MiUer  V.  Miller,  76  W.  Va.  352,  85  S.  B.  542. 

In  like  manner  it  has  been  held  that  the 
husband  is  entitled,  without  renounting  the 
will,  to  take  under  it  without  impairing  his 
marital  right  to  curtesy,  but  with  this  dis- 
tinguishing feature:  That,  unlike  the  wid- 
ow's dower,  the  curtesy  of  the  husband  will 
not  be  barred  by  failure  to  renounce  a  provi- 
sion for  him  in  the  will,  even  when  expressed 
to  be  in  lieu  of  curtesy.  Cunningham  v. 
Cunningham,  supra.  Such  bar,  it  is  said, 
can  be  made  effective  only  by  agreement  be- 
tween husband  and  wife  inter  vivos,  by  which 
the  wife  delivers  to  the  husband  an  estate 
which  he  agrees  to  accept  in  lieu  of  his 
curtesy,  not  by  a  provision  in  her  will  to  that 
effect. 

The  court  reached  that  result  in  the  case 
cited  by  construing  section  11,  c.  78,  Code 
(sec  3911),  in  connection  with  sections  4  and 
16,  c.  65,  Code  (sees.  3652,  3664),  which  are: 

Section  4:  "If  any  estate,  real  or  personal, 
intended  to  be  in  lieu  of  her  dower,  shall  be 
conveyed  or  devised  for  the  jointure  of  the 
wife,  such  conveyance  or  devise  shall  bar  her 
dower  of  the  real  estate  or  the  residue  thereof." 

Section  16:  "If  any  estate,  real  or  personal, 
be  delivered  by  the  wife  to  the  husband  in  lieu 
of  his  curtesy,  and  he  accept  the  same,  he  shall 
be  barred  of  his  curtesy  in  the  residue  thereof." 

Section  4,  as  construed  in  Cunningham  v. 
Cunningham,  supra,  provides  for  a  convey- 
ance or  devise  of  the  husband's  estate,  real 
or  personal,  in  lieu  of  the  widow's  dower, 
thus  enabling  him  to  bar  the  dower  of  his 
wife,  or,  at  least,  compel  her  to  elect,  under 
section  11,  c.  78  (sec.  3911),  whether  she  will 
take  the  provision  substituted  in  lieu  of 
dower,  or  renounce  the  will  and  take  under 
the  general  law.  But,  in  construing  the 
terms  of  section  16,  c.  65  (sec.  3664),  the  court 
concluded  that  it  was  only  by  an  estate  "de- 
livered by  the  wife  to  the  husband  in  lieu 
of  his  curtesy,"  and  accepted  by  him,  that 
she  could  bar  his  curtesy.  In  other  words, 
such  bar  could  be  made  effectual  only  by 
agreement  between  husband  and  wife  inter 
vivos.  For  that  reason  the  court  held  that 
the  wife  could  not,  by  a  provision  in  her 
will,  bar  the  curtesy  of  her  husband,  or  com- 
pel him  to  elect  whether  to  take  under  the 
will  or  under  the  law,  even  though  the  in- 
strument expressly  stated  that  such  was 
the  intention  of  the  testatrix. 

We  are  unable  to  concur  in  this  construe- 
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tlon  of  the  statute.  Snch  a  view  does  in- 
justice to  the  language  of  section  11^  c.  78 
(sec.  3911),  and  places  an  undue  stress  upon 
section  16,  c.  65  (sec.  3664).  It  may  be  con- 
ceded that  the  latter  section,  standing  alone, 
was  properly  construed  when  it  was  inter- 
preted to  mean  what  its  language  plainly 
Imports,  namely,  that  a  wife  can  during  her 
life  bar  the  curtesy  of  her  husband  by  the 
delivery  to  him  and  the  acceptance  by  him 
of  part  of  her  estate,  real  or  personal,  in 
lieu  of  curtesy.  But  the  latter  part  of  sec- 
tion 11,  c.  78  (sec.  3911),  gives  her  still  a 
broader  right,  enabling  her,  by  a  provision  in 
her  will  for  her  husband,  clearly  intended  to 
be  in  lieu  of  curtesy,  to  compel  him  to  elect 
between  the  will  and  the  legal  curtesy.  If 
he  renounces  the  provision  of  the  will,  the 
statute  declares  that  he  may  take  curtesy; 
if  he  does  not  renounce,  he  shall  have  no 
more  of  her  estate  than  is  given  him  by  the 
will.  True,  section  11  does  not  expressly 
require  the  husband  or  wife,  as  the  case  may 
be,  to  elect  between  rights  under  the  will  and 
•under  the  g^ieral  law,  but  such  is  within  the 
plain  spirit  and  intention  of  the  statute,  at 
least  where  the  provision  in  the  wHl  was 
clearly  intended  to  be  In  lieu  of  curtesy  or 
dower. 

"A  thing  within  the  intention  of  the  makers 
of  the  statute  is  as  much  within  the  statute  as 
if  it  were  within  the  letter."  Hasson  v.  City  of 
Chester,  67  W.  Va.  278,  282,  67  S.  E.  731,  733. 

[7]  In  other  words,  our  construction  of 
section  11  applies  its  provisions  equally  to 
curtesy  and  dower  estates,  and  to  the  extent 
that  Cunningham  v.  (junnlngham,  30  W.  Va. 
599,  5  S.  E.  139,  is  inconsistent  with  this 
opinion  it  is  overruled.  As  held  in  Sperry 
V.  Swiger,  54  W.  Va.  283,  46  S.  E.  125,  and 
Miller  V.  Miller,  76  W.  Va.  352,  85  S.  R  542, 
that  a  widow  is  not  required  to  elect  between 
the  provision  for  her  in  the  will  and  the  law, 
unless  it  clearly  appears  from  the  true  con- 
struction of  the  will  and  the  attendant  facts 
proper  to  be  considered  in  connection  with 
it  that  the  provision  in  the  will  was  intended 
by  the  testator  to  be  in  lieu  of  dower,  so  a 
widower  is  not  put  to  his  election,  unless  it 
appears  in  a  similar  way  that  the  .provision 
In  his  favor  was  intended  to  be  in  lieu  of 
curtesy. 

Such  an  intention  clearly  api)ears  from 
the  true  construction  of  the  provision  of  the 
wUl  of  Mrs.  Alexander.  By  providing  that 
defendant  should  receive  a  life  estate  in  one- 
half  of  her  inroperty,  with  the  exception  of 


I  the  $3,5(X>  bequeathed  to  their  son,  when 
under  the  law  his  curtesy  interest  would 
have  been  a  life  estate  in  all  of  her  lands 
and  a  share  in  her  personalty,  she  clearly 
evinced  an  intention  that  such  provision 
should  be  In  lieu  of  curtesy.  It  was  squarely 
counter  to  his  rights  under  the  law  and  in- 
consistent therewith,  and  utterly  meaningless 
if  she  also  intended  him  to  take  his  curtesy. 
If  she  desired  the  latter,  thai  there  was  no 
occasion  for  the  provision  she  made,  for 
without  it  the  law  would  have  accorded  him 
double  the  estate  she  left  for  hiuL  There- 
fore we  are  compelled  to  think  that  it  was  her 
intention  to  curtail  his  l^^l  estate  in  her 
lands,  and  provide  that  the  other  one-half 
which  he  otherwise  would  have  taken  Should 
go  to  their  son.  That  being  so,  he  was  put 
to  his  election.  It  was  not  dedded  inl  Cun- 
ningham V.  Cunningham,  supra,  whether  the 
husband,  like  the  wife,  was  required  by  the 
statute  to  renounce  within  one  year  from  the 
time  of  the  admission  of  the  will  to  probate. 
Its  language  is,  "A  husband  may,  in  like 
onanner,  renounce,  ♦  ♦  •  »•  clearly  re- 
ferring to  the  manner  specified  in  the  first 
part  of  the  section  for  the  wife's  renuncia- 
tion. Therefore  we  are  of  opinion  that  the 
husband,  like  the  wlfe^  has  but  one  year  in 
which  to  make  his  renunciation  in  the  manner 
G^)ecifled  therefor.  Havlnig  failed  to  elect 
within  one  year,  John  Alexander  Is  limited 
to  a  life  interest  in  one-half  of  the  estate  of 
his  wife. 

[1]  The  decree  complained  of  was  erxtme- 
ous  in  directing  the'  sale  of  all  of  the  estate 
if  or  his  debts,  since  only  one-half  thereof 
was  his  and  as  such  subject  to  sale  in  satis- 
faction of  plaintifPs  liens.  De^ite  that 
flact,  we  are  compelled  to  affirm  the  ruling 
of  the  lower  court,  because  the  decree  is  not 
prejudicial  to  John  Alexander,  his  life  in- 
Itrerest  being  subject  to  sale  in  any  event 
Dwight  Alexander,  whose  life  interest  in  the 
other  one-half  also  is  bein^  held  subject  to 
sale,  does  not  complain  of  the  decree,  though 
prejudicial  to  him.  The  former  is  not  hurt 
by  it  in  any  manner.  If  the  decree  subjects 
to  sale  laml  in  which  he  has  no  interest,  that 
is  a  matter  of  which  he  caxmot  be  heard  to 
complain,  because  not  In  any  wise  prejudicial 
to  him.  Nor  does  he  assign  that  as  ground 
for  reversal.  He  claims  to  be  aggrieved  only 
by  the  finding  against  the  claim  of  a  trust  In 
his  favor  beyonid  the  reach  of  his  creditors. 
This  claim,  as  we  have  seen,  rests  upon  no 
sound  foundation  of  law  or  fact. 

Decree  affirmed. 


.    KESTOA  T.  NESTOR 


W.Va.) 

<83  W.  VtL,  590) 

NESTOR  ▼.  NESTOR  et  aL    (No.  3641.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  11,  1919.) 

(Syllahus  ly  the  Court.) 

1.  Habbab    Cobpus    ^s999(4)  —  Oustodt    of 
c^hildbsn— awabd. 

In  a  habeas  corpus  proceeding  by  the  wife 
against  the  husband  for  the  custody  of  th^r 
three  year  old  child,  which  the  husband  forcibly 
carried  away  from  their  home  in  another  state 
to  this  state,  when  no  divorce  had  been  obtain- 
ed nor  divorce  suit  pending  in  either  state,  the 
court  is  justified  in  awarding  the  custody  of  the 
child  to  the  mother,  when  the  evidence  does  not 
show  she  is  morally  unfit  and  does  show  she  is 
more  able  to  care  for  it  than  the  father. 

(Additional  Byllabus  ly  Editorial  Staff,) 

2.  Habeas  Cobfus  ^=»99(1)--Oustodt  ot  In- 
fant CHIZ.DBEN— Rights  ot  Fathsb. 

The  law  recognises  the  father  as  the  natural 
guardian  of  his  infant  children,  and  generally 
prefers  him  to  the  mother  as  the  one  entitled 
to  their  custody,  though  the  rule  is  not  inflex- 
ible. 

Error  from  Olrctiit  Court,  Tucker  County. 

Habeas  corpus  by  Carrie  Nestor  against 
Thurman  Nestor  and  others  for  the  custody 
of  a  minor  child.  From  a  judgment  for 
plaintiff,  defendants  bring  error.    Affirmed. 

J.  W.  Harman,  of  Parsons,  for  plaintiff  in 
error. 

Cha&  D.  Smith,  of  Parsons,  for  defendants 
In  error. 

WILLIAMS,  J.  This  writ  of  error,  award- 
ed on  the  petition  of  Thurman  Nestor  and 
Jasper  Nestor,  his  father,  is  to  a  vacation  or- 
der of  the  judge  of  the  circuit  court  of  Tuck- 
er county,  awarding  to  Carrie  Nestor, .  the 
wife  of  said  Thurman  Nestor,  the  custody 
of  their  three  year  old  son,  Kenneth  Nestor, 
in  a  habeas  corpus  proceeding  instituted  by 
her.  There  has  been  no  decree  of  divorce, 
and  no  suit  for  diyorce  is  pending.  The  par- 
ties were  married  in  Tucker  county,  W.  Va., 
in  May,  1912,  and  for  some  time  thereafter 
continued  to  reside  in  said  county,  living  a 
part  of  the  time  on  the  farm  of  the  husband's 
father  and  a  part  of  the  time  on  the  farm  of 
the  wife's  father.  They  then  moved  to  Can- 
ton, Ohio,  rented  some  rooms,  and  did  light 
housekeeping  for  a  while,  and  later  rented 
a  house,  and  the  wife  kept  boarders  and  the 
husband  worked  and  earned  from  $18  to 
$27  per  week,  which,  he  says,  he  turned  over 
to  his  wife.  Apparently  they  lived  together 
amicably  until  he  began  to  suspect  her  of  im- 
proper relations  with  one  of  the  boarders  by 
the  name  of  John  Larson,  and,  on  two  oc- 
casions, ordered  her  to  leave  the  house.   The 
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second  time  he  ordered  her  out,  she  says, 
she  left  and  stayed  at  a  hotel  that  nlght» 
secured  employment,  and  started  to  work, 
but  that,  in  about  three  days,  he  came  after 
her  and  persuaded  her  to  return,  which  she 
did,  thinking  it  would  be  better  for  the  child 
and  themselves.  She  says  he  then  treated 
her  well  until  after  she  had  signed  his  claim 
of  exemption  from  military  duty,  and  then 
he  again  began  to  mistreat  her.  He  was  not 
feeling  well,  and  she  says  she  persuaded  him 
to  come  to  his  father's  home  in  West  Virginia 
on  a  vacation.  He  did  so,  and  remained  for 
ten  days  or  two  weeks,  returned  to  Canton 
about  the  1st  of  September,  and  went  to  work 
for  the  Sanitary  Milk  Company,  and  continu- 
ed working  for  said  company  until  about  the 
1st  of  October,  when  he  left  her  and  return- 
ed to  his  father^s  home  in  West  Virginia, 
bringing  the  child  with  him.  They  are  liv- 
ing separate  and  apart,  and  he  and  the  child 
were .  at  his  father's  when  this  proceeding 
was  begun.  He  works  on  his  father's  farm, 
but  receives  no  wages,  and  when  he  is  at 
work  he  says  his  mother  takes  care  of  the 
child.  Petitioner  swears  that,  at  the  time 
she  brought  this  proceeding,  ^e  was  earn- 
ing $10  per  week  in  a  restaurant  in  Canton, 
is  promised  $12  per  week  when  she  returns, 
and  iB  able  to  provide  for  herself  and  child. 
He  says  he  brought  the  child  to  his  father's 
because  she  was  not  a  fit  person  to  raise  it. 
He  accuses  her  of  infidelity  and  of  commu- 
nicating to  him  the  gonorrhea.  She  denies 
this,  and  there  is  no  other  evidence  to  prove 
the  fact  His  testimony  respecting  this 
charge  is  wholly  inconsistent  with  his  con- 
duct, for  he  thereafter  returned  to  Canton, 
and  they  cohabited  as  man  and  wife  for  a 
month  before  he  brought  the  child  to  West 
Virginia.  He  files  a  letter,  purporting  to 
have  been  written  to  his  wife  by  John  Lar- 
son while  he  was  in  a  military  training  camp, 
which  he  says  a  friend  of  his  clandestinely 
procured  and  sent  to  him.  She  denies  re- 
ceiving such  a  letter.  It  is  not  identified  as 
a  letter  written  by  Larson,  nor  Is  there  any 
evidence  to  prove  she  received  it,  and,  of 
course.  It  cannot  be  read  as  evidence  against 
her. 

ri,  2]  The  welfare  of  the  child  is  the  guid- 
ing principle  by  which  the  court  must  be 
governed,  and  although  the  law  recognizes 
the  father  as  the  natural  guardian  of  his  in- 
fant children,  and  generally  prefers  him  to 
the  mother  as  the  one  entitled  to  their  cus- 
tody, still  this  is  not  an  inflexible  rule.  If 
the  mother  is  better  qualified,  morally  and 
physically,  than  the  father  to  perform  the 
trust,  the  court  may  properly  intrust  the 
child  to  her.  Cariens  v.  Cariens,  60  W.  Va. 
113,  40  S.  B.  335,  55  L.  R.  A.  930 ;  Dawson  ▼. 
Dawson,  57  W.  Va.  520,  50  S.  B.  613, 110  Am. 
St  Rep.  800;  Buseman  t.  Buseman,  98  S. 
E.  574. 
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If  the  testimony  of  the  mother  In  this  case 
is  to  be  taken  as  true,  the  father  Is  not  mor- 
ally fit  to  raise  the  child ;  and,  on  the  other 
hand,  if  his  testimony  is  true,  the  mother 
is  equally  unfitted  for  so  sacred  a  responsi- 
bility as  the  proper  rearing  of  a  child.  But 
his  charges  of  her  immorality  are  denied  by 
her  and  are  not  sustained  by  him,  as  he  bears 
the  burden  of  proving  them.  But  her  charges 
against  him  are,  in  part  at  least,  admitted 
by  him.  He  admits  he  had  a  loathsome  dis- 
ease, which,  generally,  originates  from  im- 
moral habits.  True  he  accuses  her  of  giv- 
ing him  that  disease.  But  she  denies  it, 
and  there  is  no  other  evidence  that  she  ever 
had  such  disease. 

Furthermore,  he  has  failed  utterly  to 
prove  his  financial  ability  to  provide  for 
the  child.  He  is  living  with  his  father  and 
working  on  his  place,  and  admits  he  is  earn- 
ing no  wages.  The  mother  of  the  child 
swears  she  has  a  good  place  to  live  In  Canton, 
Ohio,  the  place  where  she  and  her  husband 
last  cohabited,  and  is  earning  $10  per  week, 
and  can  take  good  care  of  the  child.  It  also 
appears  that  she  is  the  more  intellectual  of 
the  two,  is  fond  of  reading,  and  therefore  the 
better  qualified  to  give  the  child  proper  men- 
tal training. 

In  view  of  all  these  circumstances,  the 
judge  was  justified  in  committing  the  care 
and  custody  of  the  child,  Kenneth,  to  its  moth- 
er, and  we  affirm  the  judgment 


(88  W.  Va.  680) 

HUTCHENS  et  al.  ▼.  DENTON  et  aL 

(No.  3543.) 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

March  11,  1919.) 

(ByUahv  hy  the  CouriJ 

1.  PABTmoN     ^=»5— By    Pabol— Severancb 
OF  Common  Title. 

A  parol  partition  of  land  does  not  effect  a 
severance  of  the  common  title,  unless  it  is  fol- 
lowed by  actual  possession  of  the  parcels  in 
severalty  in  such  manner  and  to  such  an  extent 
as  to  effect  ousters  of  the  parties  by  one  anoth- 
er, and  for  such  time  as  is  sufficient  to  vest 
title  by  adverse  possession. 

2.  Taxation   «=»338,  734(3)  —  Land  Owned 
BT  Tenants  in  Oommon—Assessment. 

A  tract  of  land  owned  by  cotenants  cannot 
lawfully  be  assessed  to  them  separately  by  un- 
divided interests,  or  separately  by  aliquot  parts 
representing  such  interests,  and  a  tax  sale  and 
deed  depending  on  such  an  assessment  are  void. 

3.  Taxation    ^=»670— Tax   Deed— Undivid- 
ed INTEBEST  IN  LANDS. 

A  tax  deed  purporting  on  its  face  to  convey 
an  undivided  interest  in  land,  other  than  a  town 
lot,  is  unauthorized  by  law,  and  not  conclusive 
as  to  any  one. 


4.  Tenancy  in  Common   ^=»14  —  Convtt- 

ANCB—DlSSEIZIN. 

The  deed  of  one  cotenant  for  the  entire  prop- 
erty, held  under  a  common  title,  to-  a  stranger, 
who  takes  and  holds  possession  thereunder  for 
the  statutory  limitation  period  claiming  title  to 
the  whole  property,  may  work  a  disseizin  of  ths 
ousted  tenant. 

5.  remaindeb8  ^=»17(3)  —  conveyance  by 
Cotenants  —  Riqht  of  Entby  —  Limita- 
tions. 

Though  such  a  deed  by  one  cotenant  con- 
veying the  entire  tract  may  for  some  purposes 
work  an  ouster  of  the  other,  a  life  tenant  of  an 
undivided  moiety,  yet  it  does  not  so  con<dude  the 
right  of  entry  by  the  remainderman,  or  set  in 
motion  against  him  the  statute  of  limitations, 
until  his  right  of  entry  accrues  by  the  termina- 
tion of  the  preceding  estate. 

6.  Tenancy  in  Common  ^s»14  »  Statcti 
—Limitations— Pabtition  . 

Such  oustor  does  not  necessarily  mean  phy- 
sical eviction,  but  simply  marks  the  time  when 
the  statute  of  limitations  begins  to  run,  and 
does  not,  within  the  statutory  period,  destroy 
the  cotenancy,  or  affect  the  right  of  the  ousted 
cotenant  to  recover  possession  of  the  land,  or 
maintain  a  suit  for  its  partition. 

(Additional  8ylldbu$  hy  Editorial  Staff.) 

7.  Wills   ^=>495  —  Constbuction  —  "Chil- 

DBEN." 

Unless  a  different  intent  plainly  appear, 
"children"  in  a  devise  is  a  word  of  purchase, 
not  of  limitation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Chil- 
dren.] 

Appeal  from  Circuit  Court,  Randolph 
County. 

Suit  by  John  Hutchens  and  others  against 
lantha  Denton  and  others.  From  a  decree 
dismissing  the  cause,  plaintiffs  appeal.  Re- 
versed and  remanded. 

Strader  &  Tallman  and  Arnold  ft  Arnold, 
all  of  Elkins,  for  appellants. 

A.  J.  Valentine,  of  Parsons,  and  W.  B* 
Maxwell,  of  Elkins,  for  appellees. 

LYNCH,  J.  The  adjudication  of  the  issues 
raised  upon  this  appeal  awarded  plaintiff  be- 
low from  the  decree  dismissing  the  cause  as 
developed  by  the  pleadings  and  proof  involves 
to  some  extent  the  interpretation  of  the 
will  of  Benjamin  Denton,  made  and  probat- 
ed in  Rockingham  county,  Va.,  In  1855,  and 
recorded  in  Randolph  county,  then  in  Vir- 
ginia, now  in  this  state,  in  1876,  the  land 
devised  being  in  the  last-named  county.  The 
plaintiffs  are  the  children  and  heirs  at  law 
of  Thomas  and  his  wife,  Margaret  E.  Hutch- 
ens, the  daughter  of  the  testator,  and  the  de- 
fendants are  lantha  Denton,  the  widow  of 
Benjamin  Denton,  and  Julia  Denton,  Lou- 
vena  Holsberry,  Tabltha  A.  Gibson,  Cornelia 
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£.  Van  Eaton,  Mattie  Moore,  Vera  Denton, 
and  Eleanor  Denton,  the  children  and  heirs 
at  law  of  Lorenzo  Denton,  a  son  of  the  tes- 
tator. The  object  of  the  suit  is  to  iMirtition 
between  the  plaintiffs  and  the  defendants, 
except  lantha  Denton,  the  200  acres  of  land 
devised  by  Benjamin  Denton  to  Margaret  E. 
Hutchens  and  Lorenzo  Denton.  Benjamin 
Denton  died  in  Rockingham  county,  Va.,  in 
1855,  Thomas  Hutchens  in  1003,  ondMarga- 
ret  E.  Hutchens  in  1009,  both  in  Nebraska, 
and  Lorenzo  Denton  in  Randolph  coimty  in 
1011. 

The  elerenth  paragraph  of  the  will,  the  only 
paragraph  necessary  to  examine^  is  embodied 
in  the  following  language,  except  as  to  the 
words  in  parentheses  substituted  or  changed 
to  render  intelligible  its  meaning: 

'*(To)  my  daughter  Margaret  EL  Hutchens  and 
my  son  Lorenzo  Denton  I  will  a  certain  tract 
of  land  lying  in  the  county  of  Randolph,  Vir- 
ginia, on  the  west  side  of  Leading  (creek).  I 
will  one-half  of  this  tract  of  land  to  my  daugh- 
ter Margaret  E.  Hutchens  and  her  children 
forever.  Then  after  the  death  of  her  and  her 
husband  Thomas  Hutchens  (the  land)  to  be  sold 
and  the  money  to  be  equally  divided  amongst 
her  children ;  but  should  she  (die)  without  heirs 
(children  surviving),  after  the  death  of  her  hus- 
band, to  go  back  to  her  lawful  heirs ;  and  to  my 
son  Lorenzo  Denton  the  other  half  to  him  and 
his  heirs  forever.** 

[1-8,  7]  Severed  from  other  parts  of  the 
paragraph  and  considered  alone,  the  clause, 
"I  will  one-half  of  this  tract  of  land  to  my 
daughter  Margaret  EL  Hutchens  and  her 
children  forever,"  would,  if  she  had  no  chil- 
dren living  at  the  death  of  the  testator  when 
the  will  became  effective,  seem  to  confer  up- 
on her  an  unqualified  fee  in  an  undivided 
moiety  of  the  land.  The  latter  died  the  same 
year  the  plaintiff  John  Hutchens  was  bom, 
but  whether  the  death  of  the  one  or  birth  of 
the  other  first  occurred  does  not  appear. '  If 
the  birth  of  John  Hutchens  occurred  while 
the  testator  was  living,  he  and  his  mother 
took  a  Joint  estate  in  equal  portions,  and  not 
she  alone  a  fee.  Because,  unless  a  different 
intent  plainly  appear,  *'diildren"  in  a  de- 
vise is  a  word  of  purchase,  not  of  limitation, 
as  held  in  Wills  v.  Foltz.  61  W.  Va.  262,  66 
S.  E.  473,  12  U  R.  A.  (N.  8.)  283,  and  oom- 
prehensive  note.  See,  also,  1017B,  Lk  R.  A. 
40,  note.  But  in  view  of  the  conclusion 
reached  in  this  case  it  is  not  important 
whether  the  son  was  bom  before  or  after  the 
death  of  the  testator.  In  either  event  he 
has  such  estate  as  entitles  him  to  have  par- 
tition, unless  the  right  thereto  is  barred  by 
limitation. 

It  is  not  necessary,  however,  to  prolong  the 
discussion  upon  this  phase  of  the  will,  be- 
cause of  the  thorough  discussion  of  the  sub- 
ject in  Wills  V.  Foltz,  supra,  and  because  oth- 
er provisions  of  the  will  are  determinative  of 
the  intention  of  the  testator  in  the  devise  to 
his    daughter  and  son,  when  it  is  read  and 


considered  in  its  entirety.  For  when  so  read 
and  considered,  its  meaning  se^us  quite  ob- 
vious. It  manifests  itself  in  the  provision  for 
the  sale  of  the  moiety  or  undivided  half  de- 
vised to  Mrs.  Hutchens  and  the  equality  of 
the  division  of  the  proceeds  among  any  chil- 
dren born  to  her,  provided  she  survived  her 
husband  and  had  children  living  at  the  date 
of  her  death.  She  did  survive  her  husband, 
and  the  plaintiffs  are  her  children.  Com- 
pliance with  the  conditions  does  not  in  any 
manner  affect  the  estate  devised  to  her,  for 
the  will  expresses  a  purpose  not  to  confer 
a  fee  simple  absolute  in  the  moiety  other 
than  Lorenzo's,  the  largest  and  most  exten- 
sive interest  that  can  be  enjoyed  in  land,  an 
interest  marked  by  the  unrestricted  power  of 
alienation  by  the  possessor.  Such  an  interest 
was  not  created  by  the  will.  This  power  to 
alienate  the  land  in  fee  the  testator  did  not 
grant  unto  her.  She  took,  subject  to  the  re- 
straint so  imposed,  not  an  unlimited  or  un- 
restricted freehold  estate,  but  a  life  estate. 
Of  course  she  could,  with  the  consent  of  her 
husband  given  as  required  by  law,  voluntainy 
dispose  of  it  by  sale,  but  she  could  not  with 
or  without  such  consent  dispose  of  the  fee  in 
the  land,  because  to  do  so  would  not  be  con- 
sistent with  the  inhibition  plainly  implied 
in  the  instrument  creating  an  estate  in  the 
land  as  to  her.  The  Jus  disponendi  is  want- 
ing in  that  respect.  A  purchaser  from  her 
would  take  only  the  title  conferred  by  the 
will.  No  language  except  that  contained  in 
the  second  clause  purports  to  empower  her 
to  make  a  complete  fee  title  to  the  land.  It 
was  hers  to  grant  an  inti»*est  in  it  only  so  far 
as  the  law,  not  the  will,  gave  her  that  power, 
the  power  to  sell  and  convey,  not  the  land  it- 
self in  the  sense  that  the  purchaser  would  ac^ 
quire  the  fee  simple  absolute,  the  unlimited 
and  permanent  dominion  over  it,  but  a  control 
limited  by  the  estate  she  held;  that  is,  sub- 
ject to  sale  under  the  terms  of  the  will.  Any 
other  estate  in  the  land,  if  granted  by  her, 
would  be  inconsistent  with  the  intent  declar- 
ed by  the  testator.  This  intent  dearly  was 
to  limit  her  interest  to  a  freehold  for  her 
life,  that  Is,  mer^y  a  life  estate,  with  re- 
mainder over  to  her  children,  or,  if  there 
were  no  children  surviving  her,  ih&i  to  her 
heirs.  She  had  only  a  temporary  dominion 
over  the  land,  a  dominion  which  terminated 
with  her  death.  This  seems  to  be  the  only 
Just  and  reasonable  interpretation  of  the  will. 
Then  we  come  to  the  claims  set  up  by  the 
heirs  of  Lorenzo  Denton  to  an  ownership  of 
the  whole  tract,  which  they  base  upon  two 
propositions:  (1)  An  oral  partition  of  the 
land  between  him  and  Mrs.  Hutchens;  <2) 
the  acquisition  of  her  undivided  half  inter- 
est at  a  delinquent  tax  sale  on  October  27, 
3879,  and  a  deed  therefor  by  the  el»k  of  the 
county  court  of  Randolph  county  September 
25,  1884,  and  possession  under  both  the  par- 
tition and  tax  deed.  The  proof  to  support 
the  alleged  partition,  as  the  circuit  court 
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found,  falls  far  short  of  establishing  an  agree- 
ment to  that  effect  There  was  some  discus- 
sion between  the  coparceners  re6i)ectlng  a  di- 
vision of  the  land  into  two  equal  parcels,  ac- 
cording to  some  of  the  witnesses,  who  at  the 
time  of  the  negotiations  detailed  must  have 
been  quite  young  and  possessed  of  retentive 
memories,  a  thing  not  impossible,  it  is  true, 
but  extraordinary,  if  they  could  after  the 
lapse  of  more  than  60  years,  as  they  seemed 
to  do,  recall  what  was  said  in  1855  as  regards 
the  severance  of  the  common  title.  It  Is  not 
Improbable  that  they  may  have  heard  some 
desultory  and  inconclusive  discussion  of  the 
subject,  but  the  circumstances  disprove  the 
execution  of  an  agreement  to  partition.  ''A 
parol  partition  of  land  does  not  effect  a  sever- 
ance of  the  common  title,  unless  it  is  follow- 
ed by  possession  of  the  several  parcels,  in 
such  manner  and  to  such  an  extent  as  to  ef- 
fect ousters  of  the  parties  by  one  another, 
and  for  sudi  time  as  is  sufficient  to  vest  title 
by  adverse  possession."  Williamson  v.  Way- 
land  Oil  &  Qas  Co.,  70  W.  Va.  754,  02  S.  E. 
424;  Martin  v.  Clark,  76  W.  Va.  115,  85  S. 
E.  62 :  Justice  v.  Lawson,  46  W.  Va.  163,  33 
S.  EX  102.  If  there  was  an  agreement  to  par< 
titlon,  there  was  notliiog  done  under  it  to 
give  it  effect,  nothing  that  would  excite  the 
suspicion  of  a  purpose  to  ei:clude  the  right  of 
Mrs.  Hutchens  to  resume  possession  of  the 
lan4  at  any  time  she  might  elect  to  do  so. 
Nothing  further  need  be  said  regarding  the 
alleged  partition,  except  in  so  far  as  the  dis- 
cussion of  the  statutory  bar  may .  also  be 
i^eleyant  to  possession  under  the  partition, 
the,  ta^  deed,,  and  Denton's  deeds  to  his  chil- 
dren. 

Furthermore,  the  daim  of  title  set  up  by 
the  l^eirs  of  Lorenzo  Denton  to  his  sister's 
moiety  of  the  land,  predicated  sol,ely  upon  the 
tax  deed,  has  no  Inherent  merit,  barring  for 
the  present  the  discussion  of  the  •applicability 
of/ the  statute  of  limitations  pleaded  and  re- 
lied on  by  appellees.    The  tax  sale  and  deed 
had  for  a  foundation  nothing  other  than,  a 
faulty  or  unauthorized  assessm^t    The  law 
in  this  8ta.te  does  not  recognize  an  assess- 
ment of  an  undivided  interest  in  landt  though 
otherwise  as  .to  a  town  lot.    If  any  undivid- 
ed interest  should  be  omitted  from  the  land 
(ibopks  for  a  period  of  five  successive  years, 
•  .th^  title  to  the  entire  tract  would  become 
forfeited:  and  vest  in  the  state.    Toothman  v. 
Courtney^  (82  W.  Va.  ^67,  183,  184,  58  S.  E. 
.015^    The  same  result  naturally  follows  the 
tax   delinquency   oi;   a   Uke   interest,   and, 
..though  not  working  a  forfeiture,  it  does  ren- 
der, the  entire  tiract  liable  to  sale  by  the 
•iiieriff,'  unless  prevloosly  paid  or  the  land 
redeemed  before  the  tax  deed  is  made  to  the 
.  purchaser.    ^'A  tax  deed  ;piirporting  on  its 
'^aoe  to   convey   an   undivided   interest   in 
'tand  other  than  a  town  lot  is-unttuthorized  by 
'  tew;^  ih^perative^  and  not  eonclusive  as  to 
atiy  onfe"     Catetta  Railway  Co.  t»  Fisher, 
WW.  va.  115,  SL  S.  BL  710.    Toothman  v. 


Oourtney,  supra.  Nor  will  a  paymoit  hy  one 
owner  of  a  portion  of  the  taxes  assessed 
against  the  whole  of  a  tract  of  land  in  which 
he  is  interested,  corresponding  with  his  in- 
terest therein,  prevent  the  delinquency  of  the 
entire  tract,  as  we  rec^itiy  held  in  State  ▼. 
Central  Pocahontas  Cbal  Co.,  08  8.  £.  214. 
To  evade  or  avoid  the  consequences  likely 
to  result  from  the  application  of  these  prin- 
ciples, and  to  give  the  semblance  of  regulari- 
ty to  what  ensued,  Lorenzo  Denton  in  1860, 
without  the  knowledge  and  concurrence  of 
his  sister  or  her  husband,  procured  the  sepa- 
rate entries  of  half  the  acreage  of  the  tract 
on  the  land  books  in  his  name,  and  the  other 
half  in  the  name  of  his  sister's  husband ;  and 
thereafter  the  taxes  were  assessed  thereon 
accordingly,  though  from  1855  to  1860  the 
land  was  charged  and  taxes  assessed  in  the 
name  of  and  against  both  Lorenzo  Denton 
and  Thomas  Hutchens,  the  former  of  whom 
paid  the  taxes  and  demanded  return  of  half 
Uie  amount  so  paid.  This  he  did,  the  bill 
charges,  pursuant  to  an  arrangement  enter- 
ed into  by  Lorenzo  Denton  and  Thomas 
Hutchens  before  the  departure  of  the  Hutch- 
enses  for  Illlnbis  in  1855.  This  allegation  the 
appellees  deny.  But,  notwithstanding  the 
denial,  it  is  significant  that,  until  the  tax 
sale  relied  on  by, the  appellees  to  defeat  par- 
tition, Lorenzo  Denton  did  what  the  bill, 
charges  he  agreed  to  do  during  the  absence 
of  his  sister.  Performance  by  him  to  this 
extent  clearly  appears  from  the  testimony 
of  his  son  Douglas  A.  Denton.  The  testi- 
mony of  this  witness  goes  far  towards  es- 
tablishing the  alleged  agreement,  though  also 
the  brea<^  theireof  by  the.Hutchenses.  For 
he  says: 


«n 


He  [Lorenzo  Denton]  simply  looked  after  it 
[tiie  land]  and  paid  it  [the  taxes]  with  the  un- 
derstanding that  they  [the*  Hutchenses]  were  to 
pay  him,  not  beoause  he  felt  he  needed  to;  and 
Mr.  Hutchens  never  would  pay  the  taxes  (clear- 
ly meaning  the  reimbursement  of  his  father], 
and  that's  the  reason  that  he  [Lorenzo]  let 
it  [the  land]  go  eventually.* 


•I 


A  further  corrobative  fact,  testified  to  by 
the  same  witness  on  cross-examination,  is 
the  repayment  by  the  Hutchenses  of  part  at 
least  of  the  taxes  paid  by  Lorenzo.  To  that 
extent  his  testimony  is  inconsistent,  not  to 
say  contradictory.  Apparentiy  there  was 
some  agreement  regarding  taxes  chargeable 
to  the  entire  tract,  the  disregard  of  which 
by  the  Hutcheilses  did  not  warrant  the  course 
adopted  by  Loren^to  Denton  without  the  leart 
pretense  of  legal  formality  or  regularity. 
There  was  available  for  him  recourse  to  ap- 
proved legal  methods  by  which  to  enforce  re- 
payment of  moneys  expended  for  the  bene- 
fit of  his  sister.  There  may  indeed  be  some 
question  whether  there  was  default  by  the 
Hutchenses  in  reimbursing  appellees'  ances- 
tor. Certainly  the  extent  of  the  failure  on 
their  part  is  not  established.  But  tf  it  were, 
that  fact'salMie  did  not  warrant  the  tax  sale 
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or  render  legal  the  procedure  through  which 
it  is  claimed  Iiorenzo  De&ton  acquired  the  ti- 
tle to  the  whole  tract 

The  alteration  in  the  mode  of  assessment 
so  long  acquiesced  in  by  the  parties,  and  the 
assignment  as  cause  therefor  of  the  oral  par- 
tition effected  In  1856,  if  at  all,  is  out  of  har- 
mony with  the  tax  deed.  Though  its  recitals 
are  of  a  delinquency  occa^oned  by  the  fail- 
ure to  pay  taxes  on  100  aa*es  in  the  name  of 
Thomas  Hutchens,  the  deed  describes  the 
land  sold,  purchased,  and  conveyed  as  being 
the  undivided  one-half  of  a  tract  of  200  acres, 
the  half  willed  to  Margaret  Hutchens  by  Ben- 
jamin Denton.  And  as  if  to  avoid  misap- 
prehension, the  deed  sets  out  at  length  the 
calls  of  the  200-acre  tract  as  they  appear  in 
the  conveyance  to  the  testator. 

In  furtherance  of  the  attempt  to  sustain  the 
decree,  appellees  in  their  answer  filed  in  the 
cause  pleaded  and  relied  on  the  possession 
of  Lorenzo  Denton  taken  and  held  under  the 
tax  deed,  and  their  i^ossession  under  his  deed 
to  them  in  1001.  The  combined  possession  of 
the  father  and  children  under  these  deeds, 
if  the  possession  so  combined  had  the  req- 
uisites necessary  to  constitute  an  adverse 
holding,  exceeds  the  statutory  10-year  limi- 
tation period  required  to  effect  an  ouster. 
Upon  this  phase  of  the  case  the  proof  intro- 
duced to  show  title  by  operation  of  the  stat- 
ute is  directed  exclusively  to  possession  un- 
der the  alleged  partition  without  regard  to 
the  tax  deed.  This  dissociation  of  the  sources 
of  the  entry  on  the  land  may  not  be  material. 
Granting  that  it  is  not,  what  of  the  acts  done 
indicative  of  an  intent  to  assert  a  claim  hos- 
tile to  the  life  tenant,  and  of  Which  she  law- 
fully was  bound  to  take  notice?  These  acts 
consisted  of  the  removal  and  sale  of  timber, 
the  clearing  and  fencing  of  a  boundary  con- 
taining not  to  exceed  3  acres  in  a  tract  of 
200  acres  not  partitioned  between  the  pap- 
tles  interested.  Until  the  severance  of  the 
land  into  two  equal  parcels,  or  the  acquisition 
of  Mrs.  Hutchens'  half  by  some  method  rec- 
ognized by  law  as  valid  and  sufficient  to 
bind  the  remaindermen,  each  of  the  co-own- 
ers could  lawfully  cut  and  remove  such  tim- 
ber as  their  necessities  demanded  for  use 
on  the  land  Itself,  subject,  however,  to  be 
called  to  account  for  an  abuse  of  the  privi- 
lege. Such  are  the  rights  of  joint  owners  of 
an  undivided  tract  of  land,  a  right  as  old  as 
the  doctrine  of  tenancies  itself.  Each  ten- 
ant is  seised  "per  my  et  per  tout,"  according 
to  the  old  Norman-French  expression.  Noth- 
ing done  in  the  cutting  and  removal  of  the 
timber,  the  quantity  cut  and  removed  not 
being  disposed  by  the  testimony,  except  by 
the  vague  statement,  **a  good  bit,"  warranted 
the  assumption  of  a  design  to  create  an  es- 
tate under  the  statute  of  limitations;  nothing 
to  bar  the  right  of  the  life  tenant  or  the  re- 
mainderman after  her  death  to  resume  pos- 
session of  the  undivided  interest,  when  set 
off  to  them  as  proposed  in  th9  suit.    For  it 


r  must  be  remembered  that  it  U  not  what  Ifirs. 
Hutchens  failed  to  do  to  protect  her  rights 
and  the  rights  of  her  children,  but  what  Lor- 
enzo Denton  did  or  caused  or  permitted  to  be 
done  that  counts  under  the  statuta  Quthrie 
V.  Beury,  82  W.  Va,  443,  06  S.  B.  514. 

[4-«]  Thus  far,  however,  we  have  spoken 
only  of  the  abortive  partition  and  tax  deed. 
But  what  we  have  said  applies  with  equal 
force  to  the  alleged  possession  of  the  chil- 
dren of  Lorenzo  Denton  under  his  deeds  to 
them.  Their  execution,  the  appellees  con- 
tend, set  in  motion*  the  statute  of  limitations, 
and  their  possession  thereunder,  continued 
for  10  years,  operated  to  oust  her  and  her 
children  and  vest  complete  title  in  tliem  be- 
fore the  institution  of  this  suit  in  1914.  In 
this  connection  the  character  of  the  land  has 
an  important  bearing.  It  is  wild  and  un- 
incloeed,  except  here  and  there  in  small  par- 
cels not  identified,  and  it  is  undivided  and  un- 
inclosed  except  as  to  the  parcels  cleared  and 
cultivated.  With  these  exceptions  and  some 
residences  erected  by  ai^ellees  it  is  in  its 
natural  state  or  condition,  we  must  assume, 
because  there  is  no  evidence. to  show  the 
contrary.  Had  the  fact  been  otherwise,  cer- 
tainly the  proof  to  establish  it  would  have 
been  produced.  So  vital  a  matter  would  not 
have  been  overlooked. 

It  is  undoubtedly  true  that  if  one  copar- 
cener or  cotenant  conveys  the  entire  tract  to 
a  stranger,  who  takes  actual  ];)Ossession  claim- 
ing the  whole,  it  is  an  ouster  of  the  other 
coparcener  or  cotenant.  The  stranger's  pos- 
session is  adverse  to  them,  and  the  statute  of 
limitations  runs  in  his  favor.  Bennett  v. 
Pierce,  50  W.  Va.  604,  40  S.  B.  395;  Lloyd  v. 
Mills.  68  W.  Va.  241,  69  S.  B.  1094,  32  L.  R. 
A.  (N.  S.)  702 ;  Hardman  v.  Brown,  77  W.  Va. 
478,  88  S.  E.  1016.  But  in  this  case  the  deed 
relied  on  as  constitufing  the  ouster  and  be- 
ginning the  adverse  possession  was  not  made 
to  a  stranger,  but  to  privies  in  estate,  who 
later  at  the  death  of  their  father  would  have 
become  tenants  in  common  with  their  aunt, 
and  after  her  death  with  her  children,  the 
plaintiffs.  Had  Lorenzo  Denton  not  made  a 
deed  to  his  children,  they  at  his  death  would 
have  become  subject  to  the  duties  owed  by 
him  to  his  sister  and  her  children  respecting 
the  land.  A  stranger  in  title  would  not  be 
boimd.  A  deed  to  him  and  possession  there- 
under would  operate  as  adverse  and  sufficient 
to  put  the  statute  into  operation.  But  a 
•deed  by  a  cotenant  to  his  heirs  who  are  un- 
der such  prospective  duties  Is  of  a  different 
character,  and  is  not  presumed  to  be  adverse, 
for  the  relations  between  tenants  in  common* 
are  presumed  to  be  amicable  rather  than  hos- 
tile, and  the  acts  of  one  affecting  the  common 
property  dope  for  the  common  benefit. 

However,  it  unnecessary  to  decide  whether 
the  deeds  of  1001  and  possession  under  them 
in  fact  effected  an  ouster  of  Mrs.  Hutchens. 
As  we  have  construed  the  will  under  which 
the  parties  claim,  she  took  a  life  estate  in  one- 


812 


98  SOUTHEASTERN  REPORTER 


(W.Va. 


half  only,  with  remainder  oyer  to  her  chil- 
dren to  be  sold  and  the  proceeds  to  be  di- 
vided among  them.  Under  no  circumstances 
could  the  statute  of  limitations  run  against 
them,  for  they  had  no  right  of  entry  until 
the  termination  of  the  life  tenancy.  "As  to 
rights  in  land  there  can  be  no  ouster  or  the 
running  of  the  statute  of  limitations  against 
one  until  he  has  right  of  entry."  Lynch  v. 
Brookover,  72  W.  Va.  211,  77  S.  B.  983; 
Titchenell  v.  Titchenell.  74  W.  Va.  237,  81  S. 
E.  978.  Hence  as  to  appellants  the  statute 
did  not  begin  to  run  until  her  death  in  1909, 
even  on  the  assumption  that  the  deeds  of  1901 
and  the  possession  of  the  appellees  thereun- 
der did  disseize  the  life  tenant.  From  that 
date,  and  not  before,  the  ouster  became  opera- 
tive against  appellants.  Such  ouster  does 
not  necessarily  mean  physical  eviction,  but 
simply  marks  the  time  from  which  the  stat- 
ute begins  to  run;  nor  within  the  period 
thereby  prescribed  does  it  destroy  the  co- 
tenancy, or  affect  tbe  remedies  of  the  dis- 
seized cotenant  to  recover  possession  of  the 
land,  or  its  proceeds,  by  a  suit  for  partition. 
Cecil  T.  Clark,  44  W.  Va.  659,  30  S.  E.  216; 
Hardman  v.  Brown,  77  W.  Va.  47«,  88  S.  E. 
1016. 

For  the  reasons  stated,  our  order  will  re- 
verse the  decree,  and  remand  the  cause  for 
further  proceedings  according  to  the  prin- 
ciples herein  enunciated. 


(88  W.Va.  598) 

JOHNSON'S  EX'RS  v.  JOHNSON'S  HEIRS 

et  aL    (No.  3541.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  11,.  1919.) 

'  (Bylldhm  ty  the  Court.) 

1.  Set-Off  and  Countebclaik  ^=>8(2)  —  In- 
debtedness AGAINST  Insolvent  Estate  — 
Suretyship  fob  Deceased. 

A  debtor  of  an  insolvent  estate  may,  in  a 
court  of  equity,  set  off  his  liability  as  surety 
for  the  deceased,  and  is  entitled  to  withhold 
payment  of  his  debt  until  the  amount  of  such 
liability  is  determined. 

2.  EXECUTOBS  AND  Administbators  ^==>416— 
Trusts  <&=>136%--Minolino  Trust  Funds 
—Insolvency  of  Trustee— Distbibution. 

One,  receiving  money  from  another  to  be 
invested  for  tbe  latter's  benefit,  who  mingles  it 
with  his  own  funds  and  lends  the  whole  to  a 
third  person  ignorant  of  the  trust,  taking  his 
note  therefor  payable  to  himself,  thereby  be- 
comes a  trastee  for  the  person  advancing  the 
fund  to  the  extent  of  the  latter's  hiterest, 
whose  equity  therein  is  superior  to  the  rights 
of  general  creditors  of  such  trustee;  and,  in 
case  the  trustee  dies  leaving  an  insolvent  es- 
tate, is  entitled  to  prorate,  on  the  full  amount 
of  his  claim,  in  the  distribution  of  the  assets 
with  other  general  creditors,  provided  the  trust 


fund  and  such  pro  rata  distribution,  together, 
do  not  result  in  overpayment  of  his  daim. 

3.  Tbusts  ^=s>356(2)— Loan  of  Trust  Fund- 
Rights  OF  Bobboweb. 

The  equitable  rig:ht  of  the  borrower  of  such 
funds  to  set  off  his  liability  as  surety  for  the 
trustee  is  superior  to  the  equity  of  the  cestui 
que  trust  in  the  fund. 

4.  Executobs  and  Administbatobs  0=>416— 
Insolvency  —  Claim  against  Estats  of 
Deceased  Tbustee— Statutes. 

Trust  funds,  which  a  deceased  trustee  has 
mingled  with  his  own  and  consumed  or  dissipat- 
ed in  his  lifetime,  are  not  a  preferred  claim 
against  his  insolvent  estate.  Clause  3,  |  25,  c. 
85,  Barnes'  Code  (Code  1913,  |  4013),  does 
not  embrace  such  claims;  they  fkU  in  daaa  4 
with  general  demands. 

(Addiiianal  SyUalnu  hy  Editorial  Staff.) 

5.  Set-Off  and  Countebclaim  «=»8(1)  —  Ac- 
tions at  Law— Common  and  Statute  Law. 

The  right  of  set-off  in  actions  at  law  was 
not  recognized  by  the  common  law,  and  exists 
only  by  virtue  of  statutes,  but  a  different  rule 
has  always  obtained  in  equity,  where  tbe  doc- 
trine, derived  from  the  dvil  law,  is  generally 
applicable  where  party  seeking  its  benefit  can 
show  some  equitable  ground  entitling  him  to 
protection  against  adversary's  demand. 

Appeal  from  Circuit  Court,  Greenbrier 
County. 

Suit  by  A.  E.  Johnson's  Executors  against 
A.  E.  Johnson's  Heirs,  and  others,  to  Judi- 
cially determine  testator's  debts  with  peti- 
tion in  the  cause  by  May  Irons  and  answer 
to  petition  in  nature  of  a  cross-bill  by  W.  El 
McClung  and  wife.  Decree  for  May  Irons 
against  W.  EX  McClung,  and  dissolving  an 
injunction  awarded  in  vacation  restraining 
the  trustee*^  sale,  and  McClung  and  wife 
appeal.  Reversed  in  part  and  affirmed  in 
part  and  cause  remanded. 

See,  also,  80  W.  Va.  497.  92  S.  B.  795. 

Thos.  N.  Read,  of  Hinton,  for  appellants. 
S.  N.  Pace,  of  Lewisburg,  and  Jno.  L.  Row- 
an, of  Union,  for  appellee. 

WILLIAMS,  J.  This  appeal  by  W.  E.  Mc- 
Clung and  Relda  McClung,  his  wife,  from  a 
decree  made  on  the  14th  of  September,  1917, 
in  the  suit  of  A.  E.  Johnson's  executors 
against  A.  E.  Johnson's  heirs  and  others,  for 
the  purpose  of  having  the  testator's  debts 
Judicially  determined  and  the  lands  devised 
by  him  sold  to  pay  the  same,  presents  the 
following  questions,  viz.: 

(1)  Can  a  debtor  of  an  insolvent  estate  set 
off  a  debt  owing  by  the  estate  for  whidi  he 
is  liable  as  surety? 

(2)  Where  the  deceased.  In  his  lifetime, 
accepted  money  from  another  to  be  invested 
for  the  latter's  benefit  and  lent  it  to  a  third 
person,  taking  his  note  therefor  payable  to 


^=»For  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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bimself,  which  after  his  death  is  listed  and 
appraised  as  an  asset  of  liis  estate,  is  the 
person  advancing  the  money  entitled  to  the 
proceeds  of  snch  note  as  against  the  general 
creditors  of  the  estate? 

(3)  The  borrower  of  sadi  fond  being  also 
surety  for  the  deceased  on  a  note  made  in 
his  lifetime,  and  ignorant  of  the  trust,  is 
his  right  of  equitable  set-off  superior  to  the 
right  of  the  cestui  que  trust? 

All  these  questions  must  be  answered  in 
the  afflrmatiye.  In  order  to  understand  their 
relevancy  it  is  necessary  to  state  the  facts 
to  which  the  principles  are  applicable.  M|ss 
May  Irons,  a  niece  of  A.  E.  Johnson,  de- 
ceased, mailed  to  him  her  unfilled  check, 
about  the  1st  of  April,  1913,  and  on  the  2d 
of  April  he  wrote  her  as  follows: 

"Your  letter  with  check  received — ^I  filled  it 
for  $1,000.00.  I  am  going  to  let  McGlung  have 
about  $1,500.00  and  will  take  trust  deed  for 
$2,500.00  and  will  let  you  bold  note  when  I 
get  it  and  will  send  you  check  for  commission 
along  with  note.  This  will  be  your  receipt  for 
check  until  the  matter  is  adjusted. 


rt 


The  Mr.  McGlung  mentioned  in  the  letter 
is  W.  B.  McClung,  the  appellant.  Mr.  John- 
son did  not,  apparently  lend  Mr.  McClung  as 
much  money  as  he  stated  in  his  letter  he  in- 
tended to  lend  him,  but  did  lend  him  $2,000, 
$1,000  of  which  was  Miss  Irons*  money,  and 
took  McClung's  note  for  $2,000,  payable  to 
himself  and  also  a  trust  deed  from  ^IcCIung 
and  wife  on  McClung's  farm  of  100  acres  to 
secure  it;  and  on  the  6th  of  June,  1913, 
again  wrote  Miss  Irons  as  follows: 

"I  received  your  letter  some  days  ago,  I 
have  Mr.  McGlung's  note  for  $2,000.00  two 
thousand  dollars  secured  by  deed  of  trust  and 
the  trast  deed  recorded,  one-half  of  the  note 
is  yours  and  one-half  is  mine.  There  is  still 
in  my  hands  something  over  $100.00  belonging 
to  Mr.  McClung.  I  have  waited  for  him  to  call 
for  it  but  he  does  not  seem  to  need  it  badly. 
The  note  is  in  the  Farmers*  Bank  of  Union  and 
I  will  arrange  it  to  suit  you.  Either  give  you 
my  note  for  $1,000.00  and  let  you  hold  the  Mc- 
Clung note  as  collateral  or  fix  you  a  paper  and 
pin  it  to  the  note  to  show  that  ^  of  it  is 
yours.** 

Mr.  McClung  was  surety  for  said  Johnson 
on  a  note  for  $2,000  payable  to  Jesse  P. 
Bright.  But  whether  he  became  surety  be- 
fore or  after  he  borrowed  the  $2,000  from 
Johnson  does  not  appear,  nor  do  we  think  the 
time  is  material.  On  the  face  of  the  note  to 
Bright,  McClung  appears  to  be  maker  and 
Johnson  indorser,  but  McClung  proved  by 
•competent  witnesses  that  Johnson  was  the 
principal  debtor,  and  that  he  was  accommo- 
dation maker,  and  his  suretyship  is  not  now 
•questioned.  It  is  admitted  that  McClung*s 
note  should  be  credited  with  the  following 
partial  payments  made  to  Johnson  in  his 
lifetime,  viz.:  $1,200  as  of  April  1,  1914,  and 
$50  as  of  April  5, 1915.  There  is  no  evidence 
that  McClung  ever  knew  Miss  Irons  had  fur- 


nished part  of  the  money  he  borrowed  from 
Johnson*  until  after  the  hitter's  death. 

A.  E.  Johnson  died  testate,  and  by  his  will 
disposed  of  a  considerate  amount  of  prc^ 
erty,  real  and  personal,  and  his  estate  is  in- 
solvent His  executors  brought  this  suit  to 
settle  his  estate^  and  the  cause  was  referred 
to  a  commissioner  for  the  purpose  of  conven- 
ing the  creditors,  taking  an  account  of  the 
assets  and  llabllicles  of  the  estate  and  report- 
ing thereon  to  the  court.  The  commissioner 
reported  ^ss  Irons'  claim  as  a  debt  of  the 
general  class  against  the  estate,  and  she 
excepted  to  the  report,  and  also  filed  her  pe* 
tition  in  the  cause,  setting  up  a  trust  in  the 
debt  due  from  McClung,  based  on  the  facts 
above  stated.  The  executors  waived  process 
and  appeared  to  the  petition,  and  the  court 
sustained  Miss  Irons*  exception  to  the  com- 
missioner's report,  and  held  her  to  be  an 
equal  owner  with  Johnson's  estate  in  the 
fund  loaned  to  McClung,  and  decreed  that 
the  executors  execute  to  her  a  writing  ac- 
knowledging  her  right  to  $1,000  in  said  Mc- 
Clung debt,  with  interest  thereon  from  April 
1,  1913,  and  also  authorized  her  to  have  the 
McClung  trust  deejl  foreclosed  for  the  col- 
lection thereof.  This  decree  was  entered 
December  23,  1916,  before  McClung  had  ap- 
peared to  the  petition.  He  was  not  made  a 
party  to  it  nor  served  with  process  thereon, 
and,  of  course,  the  decree  as  to  him  was  void. 
The  trustee  had  advertised  his  property  for 
sale,  under  the  deed  of  trust  He  then  pre- 
sented to  the  Judge,  in  vacation,  his  answer 
to  said  petition,  which  answer  is  also  in  the 
nature  of  a  cross-bill,  denying  the  allegations 
of  the  petition,  averred  payment  of  the  note, 
and  prayed  for  an  injunction  to  restrain  the 
trustee  from  selling,  and  also  claimed  the 
right  to  set-off  the  debt  due  from  Johnson's 
estate  to  Jesse  F.  Bright,  on  which  he  was 
surety,  against  the  debt  he  owed  the. estate. 
Mrs.  Relda  McClung,  wife  of  W.  B.  McClung, 
having  acquired  title  to  the  land  since  the  ex- 
ecution of  the  trust  deed,  is  also  made  a  party 
to  the  cross-bill  answer.  On  the  hearing  of 
the  issues  thus  presented,  the  court,  on  the 
14th  of  September,  1917,  decreed  that  there 
was  $1,061.54  of  the  McClung  note  unpaid, 
and  gave  Miss  Irons  a  decree  therefore 
against  W.  E.  McClung,  with  interest  from 
that  date,  and  decreed  it  to  be  a  lien  upon 
80  acres  of  the  100-acre  tract  of  land  covered 
by  the  deed  of  trust  It  appeared  that  Mc- 
Clung had  previously  sold  and  conveyed  20 
acres  thereof  and  applied  the  proceeds,  to 
wit,  $1,200,  derived  therefrom  on  his  debt  to 
Johnson,  the  latter  then  releasing  his  trust 
lien  to  that  extent  The  court  also  dissolved 
the  injunction  previously  awarded  in  vaca- 
tion restraining  the  trustee's  sale.  From 
that  decree  McClung  and  wife  have  taken 
this  appeal. 

[1-3]  That  Miss  Irons  was  the  equitable 
owner  of  one-half  the  McClung  debt  is  fully 
established  by  Mr.  Johnson's  letters  to  her 
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above  quoted;  and  that  she  has  a  right  to 
her  portion  of  the  fund,  provided  so  much 
remains  unpaid,  as  against  the  general  cred- 
itors of  Jc^nson's  estate,  is  well  settled  by 
our  decisions.  Hogg  v.  McGuffln,  72  W.  Va. 
86,  T7  S.  E.  552.  Her  situation  is  similar  to 
that  of  a  principal  who  furnishes  money  to 
an  agent  with  which  to  buy  land  for  him, 
and  the  agent  invests  it  in  land  and  takes 
title  to  himself.  There  a  constructive  trust 
arises  in  favor  of  the  principal.  The  same 
rule  is  applicable  here,  and,  whil^  Johnson 
appears  on  the  face  of  the  note  to  be  the 
owner  of  the  whole  of  the  fund,  he  was  in 
fact  absolute  owner  of  one  haU  only  and 
trustee  for  Miss  Irons  for  the  other  half, 
which  gives  her  an  equity  in  the  particular 
fund,  which  is  superior  to  the  claims  of  gen- 
eral creditors. 

[6]  Not  having  paid  the  debt  to  Bright  on 
which  he  is  surety,  McClung  would  not  be 
entitled  to  set  it  off  against  his  debt  to  the 
estate;  in  an  action  at  law,  it  is  still  his 
mere  liability.  Minor  v.  Minor's  Adm'r,  8 
Grat.  (Va.)  1;  Mercein  v.  Smith,  Adm*r,  2 
Hill  (N.  Y.)  210;  and  Granger's  Adm'r  v. 
Granger,  6  Ohio,  35.  The  right  of  set-off  in 
actions  at  law  was  not  recognized  by  the 
c(»nmon  law,  and  it  is  only  by  virtue  of 
statutes  that  the  right  exists  in  actions  in 
courts  of  law.  But  a  different  rule  has  al- 
ways obtained  in  equity.  The  doctrine  is  de- 
rived from  the  dvil  law,  and  is  generally 
applicable  whenever  the  party  seeking  its 
benefit  can  show  some  equitable  ground  en- 
titling him  to  protection  against  the  demand 
of  his  adversary.  8  Story's  Eq.  Jur.  (14th 
Ed.)  I  1872. 

The  insolvency  of  Johnson's  estate,  in  this 
instance,  supplies  the  necessary  equitable 
grounds,  entitling  McGlung,  who  is  only  sure- 
ty for  the  estate,  to  protection,  so  far  as  he 
can  be  protected,  against  the  debt  due  to 
Mr.  Bright.  The  amount  McClung  may  have 
to  pay  Bright  on  account  of  his  suretyship 
is  not  known,  as  the  record  does  not  disclose 
what  per  centum  of  its  indebtedness  the  es- 
tate will  be  able  to  pay;  and  McClung  has 
a  right  to  stay  collection  of  his  note  until 
that  matter  is  ascertained.  He  is  liable  to 
Bright  only  for  the  unpaid  portion  of 
Bright's  debt,  after  he  has  received  his  pro 
rata  share  of  tlie  proceeds  from  the  assets 
of  the  estate.  This  principle  is  established 
by  numerous  well-considered  cases.  Fieazle 
V.  Dillard,  5  Leigh  (Ya.)  30;  Beard  v.  Beard, 
25  W.  Va.  486,  52  Am.  Bep.  210;  Scott  v. 
Timberlake,  83  N.  G.  882;  Tuscumbia,  etc., 
B.  B.  Co.  V.  Bhodesi  8  Ala.  206;  Coffin  v. 
McLean,  80  N.  Y.  560 ;  Smith  v.  Felton,  48 
N.  Y.  410;  Lindsay  v.  JadLson,  2  Paige  (N. 
Y.)  681 ;  Beaver  v.  Beaver,  28  Pa.  167 ;  Beck- 
er V.  Northway,  44  Minn.  61,  46  N.  W.  210, 
20  Am.  St.  Bep.  543;  Merwin  v.  Austin,  58 
Conn.  22, 18  AU.  1029,  7  L.  B.  A.  84. 

Washington  v.  Castleman,  31  W.  Va.  832, 
S  S.  E.  603,  in  which  the  court  denied  a 


creditor  of  an  insolvent  estate  the  right  of 
set-off,  is  distinguishable  from  the  cases 
above  cited.  There  It  ai^pears  that  the  de- 
cedent had,  in  his  lifetime,  leased  his  f^rm 
to  his  son  for  a  term  of  five  years,  reserving 
rent  payable  annually  in  a  certain  portion  ot 
the  crops.  The  decedent  owed  the  lessee  at 
the  time  of  his  death,  whidi  amount  the 
lessee  sought  to  set  off  against  the  rents  ac- 
cruing subsequently,  and  was  not  permitted 
to  do  so,  apparently  on  the  ground  that  rents, 
accruing  subsequently  to  the  death  of  the 
lessor,  passed  with  the  land  to  the  heirs,  and 
was  therefore  not  a  debt  due  to  the  estate. 
Moreover,  in  that  case  the  rents  had  been 
sequestered  by  the  appointment  of  a  receiver 
who  had  collected  them. 

It  is  a  condition  of  the  right  of  equitable 
set-off  against  an  insolvent  debtor's  estate 
that  the  liability  must  have  existed  at  the 
time  of  decedent's  death,  and  that  is  the 
case  here.  As  between  McClung  and  John- 
son, the  latter  acted  for  himself  and  an  un- 
disclosed principal,  and  took  McClung's  note 
payable  to  himself.  Hence  payment  to  John- 
son without  knowledge  of  the  secret  trust 
in  favor  of  Miss  Irons  would  have  discharged 
the  debt.  McClung  did  in  fact  pay  a  little 
more  than  half  of  it,  which  Miss  Irons' 
counsel  admits.  We  perceive  no  reason  why 
his  right  of  equitable  set-off  is  not  of  equal 
dignity  with  payments  made  to  Johnson,  the 
liability  to  be  set  off  having  been  contracted 
before  (he  learned  of  Miss  Irons'  latent 
equity,  and  we  think  this  rule  furnishes  a 
correct  solution  of  the  controversy.  Mc^ 
Clung's  situation  is  analogous  to  that  of  a 
person  dealing  with  a  factor  soling  goods 
for  an  undisclosed  principal.  In  such  cases 
it  is  held  that,  in  a  suit  by  the  undisclosed 
principal  for  the  price,  the  purchaser  may  set 
off  against  his  demand  a  debt  due  him 
from  the  factor.  Hogan  v.  Shorb,  24  Wend. 
458;  Lime  Bock  Bank  v.  Plimpton,  17  Pick. 
(Mass.)  159,  28  Am.  Dec.  286;  Waterman  on 
Set-Offs  (2d  Ed.)  §  291.  Lord  Mansfield,  in 
Babone,  Jun.,  v.  Williams,  cited  in  a  note  to 
George  v.  Clagett,  7  Term  Bep.  361,  says: 

**Where  a  factor,  dealing  for  a  principal  bat 
concealing  that  principal,  delivers  goods  in  bis 
own  name,  the  person  contracting  with  bim  has 
a  right  to  consider  bim  to  all  intents  and 
purposes  as  the  principal;  and  though  the  real, 
principal  may  appear  and  bring  an  action  upon 
that  contract  against  the  purchaser  of  the 
goods,  yet  that  purchaser  may  set  off  any  claim 
he  may  have  against  the  factor  in  answer  to  the 
demand  of  the  principal.  This  has  been  long 
setUed." 

[4]  Miss  Irons  has  a  right  also  to  partici- 
pate in  the  funds  belonging  to  Johnson's  es- 
tate as  a  general  creditor  only.  Johnson 
having  taken  the  note  for  the  whole  sum  of 
money  lent  to  McClung  in  his  own  name, 
one-half  of  which  was  hers,  he  thereby  be- 
came her  trustee,  and  she  has  a  right  to  par- 
ticipate in   the   distribution   of   the  assets 
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among  the  general  creditors*  on  the  whole 
amount  of  her  trust  debt,  without  ahandon- 
Ing  her  right  to  pursue  the  particular  fund 
in  McCIung's  httkds»  and  thereby  obtain 
whatever  portion  of  the  fund»  if  any,  that 
remains  in  his  hands  after  the  set-off  has 
been  applied  in  his  favor,  provided  such  sum 
is  not  more  than  sufBcient  to  pay  her  claim. 
Williams  et  aL  v.  Overholt,  46  W,  Va.  339. 
and  cases  cited  at  page  340,  33  S.  m.  226. 
But  her  claim  against  the  estate  is  in  no 
sense  a  preferred  one.  While  it  is  true  her 
debt  is  a  trust  obligation  upon  the  estate,  it 
is  not  favored  any  more  than  general  un- 
secured debts.  Section  25,  c  85,  Barnes' 
Code  (Code  1913,  §  4013),  providing  for  the 
administration  of  an  insolvent  estate,  does 
not  prefer  debts  owing  by  the  deceased  in 
the  capacity  of  trustee.  Such  debts  are  not 
embraced  in  the  terms  of  clause  3  of  said 
statute.  Price's  Bz'rs  v.  Harrison's  Ez'rs.  31 
Grat  (Va.)  114;  and  Brown  v.  Lambert's 
Adm'r,  33  Grat  (Va.)  256.  The  statute  in 
Virginia  has  be^i  amended  since  1860,  so  as 
to  include  among  preferred  claims  of  the 
third  class  debts  owing  by  a  trustee,  and  this 
has  been  construed  by  the  Virginia  court  to 
mean  trustees  created  by  an  express  trust 
But  our  statute  is  practically  the  same  as 
the  Virginia  statute  was  in  1S60. 

So  much  of  the  decree  appealed  from  as 
dissolved  the  injunction  and  denied  appel- 
lant W.  B.  McClung  the  right  to  set  off  his 
liability  to  Bright  against  the  balance  due  on 
his  note  to  the  estate  of  A.  E.  Johnson,  de- 
ceased, and  decreed  Miss  Irons  a  recovery 
against  McClung  for  $1,061.54,  will  be  re- 
versed, and  in  other  respects  it  will  be  af- 
firmed, with  costs  to  appellant,  and  the  cause 
remanded  for  further  proceedings  therein 
according  to  the  principles  herein  announced, 
and  further  according  to  the  rules  and  prin- 
ciples governing  courts  of  equity. 


(88   Vv.  Va.  609) 

DAVIS  COLLIERY  CO.  et  al.  t.  TOWN  OP 
HARDING  et  al,    (No.  3631.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  11,  1910.) 

(SyllahuM  ly  the  Court,) 

MninciPAi*  CoBPORATioNS   ^=»697(2)  —  Va- 
cation OB  Obstbuction  of  Stbebt  —  IN- 
jUNonvB  Relief— Damages. 
Tb  entitle  a  property  owner  to  injunctive 
relief  against  the  vacation  or  obstruction  of 
a  public  street  or  road  by  public  authority,  his 
property  must  abut  on  that  part  of  the  road  so 
vacated  or  obstructed,  or  he  must  show  that  he 
will  thereby  suffer  special  or  peculiar  damage 
or  inconvenience  not  common  to  alL 

Appeal    from    Circuit    Court,    Randolph 
(}otuty. 


BlU  for  inJunctlTHi  by  the  Davis  Colliery 
Company  and  others  against  the  Town  of 
(EUirdlng  and  others.  EYom  a  decree  dissolv- 
ing preliminary  injunction  and  dismissing 
bill,  plaintiffs  appeaL    Affirmed. 

Samuel  T.  Spears  and  W.  B.  Baker,  both  of 
Elkins,  for  app^ants. 

MILLER,  P.  The  decree  appealed  from 
dissolved  the  preliminary  injunction  and  dis- 
missed the  bill,  and  plaintiffs  have  appealed. 

The  bill  asking  no  other  r^lef  sought  to 
perpetually  enjoin  the  defendants,  the  town 
of  Harding,  a  municipal  corporation,  and  its 
mayor  and  common  council,  and  Otho  O. 
Hayes,  from  obstructing  a  part  of  one  of  the 
public  streets,  once  a  part  of  one  of  the  coim- 
ty  roads  of  Randolph  county,  and  to  compel 
them  and  each  of  them  to  remove  obstruc- 
tions already  placed  in  said  road,  and  there 
was  also  a  prayer  for  general  relief. 

Plaintiffs  do  not  claim  to  be  owners  of  any 
of  the  tracts  or  lots  of  land  abutting  on  that 
part  of  the  road  alleged  to  have  been  obstruct- 
ed, but  they  do  allege  and  prove  that  they 
are  each  owner  of  a  lot  or  tract  abutting  on 
other  parts  of  the  road  so  obstructed  or  on 
another  street  reached  thereby,  and  are  enti- 
tled to  the  free  and  unobstructed  use  thereof 
in  traveling  to  and  from  their  respective 
properties. 

The  bill'  alleges  that  defendants  seek  to 
Justify  their  interference  with  the  rights  of 
plaintiffs  by  an  ordinance  of  the  common 
council  of  said  town,  passed  on  April  14, 
1916,  whereby  It  was  ordered  that  part  of  the 
road  in  question,  further  described  as  "lead- 
ing across  lots  of  Tony  Leber  and  O.  Hayes*' 
should  be  closed  up  "on  account  of  the  same 
being  declared  a  nuisance." 

It  is  conceded  that  section  28  of  chapter 
47  of  the  Code  (sec.  2469)  gives  the  town  coun- 
cil of  said  town  "plenary  power  and  author- 
ity therein  to  ♦  ♦  ♦  vacate,  close,  open,  alter, 
*  *  *  and  keep  in  good  repair,  roads,  streets, 
alleys,  sidewalks,  *  *  *  for  the  use  of  the 
public,"  and  that  the  action  of  the  town  coun- 
cil was  had  pursuant  to  this  provision  of  the 
law.  But  the  claim  of  counsel  for  appellants 
is  that  the  power  of  the  council  Is  limited  by 
the  statute  to  cases  where  its  action  will  re- 
sult in  a  public  benefit  and  not  alone  in  the 
interest  of  and  for  the  benefit  of  a  private 
individual.  For  this  proposition  we  are  cited 
to  Pence  v.  Bryant,  64  W.  Va.  263,  46  S.  BL 
275,  points  6  and  7  of  the  syllabus. 

Conceding  for  the  moment  that  the  action 
of  the  town  council  in  closing  the  road  was 
void  for  the  reasons  alleged,  the  question  con- 
fronting plaintiffs  is,  have  th^  any  right  to 
enjoin  the  action  of  the  council  or  the  acts 
of  the  other  defendants  done  under  it?  The 
general  rule  obtaining  everywhere  is  that  to 
entitle  a  property  owner  to  any  injunctive 
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relief  agalLSt  the  yacatlon  of  a  street  or 
highway  by  public  authority,  he  must  show 
that  he  will  suffer  some  special  or  peculiar 
injury  or  inconvenience  not  common  to  all 
other  persons  in  that  neighborhood,  and  gen- 
erally he  must  show  that  his  property  joins 
or  abuts  on  that  part  of  the  road  or  street 
sought  to  be  vacated,  or  that  the  part  sought 
to  be  vacated  furnishes  the  only  means  of  ac- 
cess to  his  property,  for  if  he  has  some  other 
means  of  access  thereto  by  other  streets  and 
public  highways  he  is  simply  one  of  the  gen- 
eral public  suffering  an  inconvenience  com- 
mon to  all.  13  R.  0.  L.  p.  75,  i  67 ;  Bryant 
V.  Logan,  56  W.  Va.  141,  145,  49  S.  Ei.  21,  3 
Ann.  CJas.  1011 ;  Fowler  v.  N.  &  W.  Railway 
Ck>.,  68  W.  Va.  274,  278,  69  S.  E.  811. 

To  bring  themselves  within  the  rule  of  pe- 
culiar and  special  injury  not  sustained  by 
the  public  in  general,  the  bill  alleges  that  the 
town  council  has  provided  another  road  or 
street  in  the  same  vicinity  and  leading  to  and 
from  their  respective  properties,  but  that  the 
new  road  or  street  is  not  so  convenient  or 
useful  because  of  the  differences  in  grade  in 
favor  of  the  old  road  and  that  they  are  not 
able  to  haul  as  large  loads  over  the  new  as 
over  the  old  road,  the  grade  of  the  old  road 
being  6.21  per  cent,  that  of  the  new  15.27  per 
c^nt,  and,  according  to  the  witnesses,  plain- 


tiffs can  haul  double  the  amount  over  the 
vacated  road  that  they  are  able  to  haul  over 
the  new  road;  and  other  inconveniences  of 
the  new  road  over  the  old  are  shown,  but 
they  are  common  to  all  and  not  special  or 
peculiar  to  the  plaintiffs,  albeit  the  plaintiffs 
may  be  inconvenienced  in  a  different  degree. 

The  answer  denies  that  the  action  of  the 
council  is  void  for  the  reasons  alleged,  or 
that  the  plaintiffs  have  sustained  any  actual 
injury  or  inconvenience  not  common  to  the 
public  in  general,  and  affirm  that  the  new 
road  or  street  was  used  by  the  plaintiffs 
often  in  preference  to  the  old  road  when  it 
was  still  in  use;  they  allege  also  that  the 
new  road  has  advantages  over  the  old  in 
point  of  roadbed,  etc.  But  we  need  not  deal 
with  these  controverted  facts,  for  in  our  view 
of  the  case  plaintiffs  neither  by  pleadings 
nor  proof  have  made  out  a  case  of  special 
damages  and  for  that  reason  are  not  entitled 
to  the  injunctive  relief  prayed  for.  The  au- 
thorities relied  on  by  them  are  all  inappli- 
cable to  the  case  presented  by  the  bill.  All, 
like  that  of  Pence  v.  Bryant,  supra,  ^ther 
involve  the  claim  of  an  abutting  owner  or  of 
one  having  some  right  or  title  to  the  land 
occupied  by  the  street  or  road,  or  in  private 
easements,  and  are  inapplicable. 

Our  conclusion  Is  to  affirm  the  decree. 
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(23  Oa.  App.  522) 

SWICORD  V.  CRAWFORD  et  al.    (No.  7787.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  4,  1919.) 

f8yllahu9  hy  the  Court.) 

1.  Banks  and   Bankinq   ^=»47(1)  —  Stook- 

HOLDEBS'  lilABILITT  TO  DBPOBITOBS. 

"Stockholders  in  a  bank  incorporated  nnder 
the  laws  of  this  state  since  the  passage  of  the 
act  of  1893,  *  *  *  whether  original  subscrib- 
exs,  or  purchasers  of  stock  from  the  corpora- 
tion, or  transferees  of  such  stockholders,  are 
individually  liable  equally  and  ratably  (and  not 
one  for  another  as  sureties)  to  depositors  of 
said  corporation  for  all  moneys  deposited  there- 
in, in  an  amount  equal  to  the  face  value  of  their 
respective  shares  of  stock."  Crawford  y.  Swi- 
cord,  147  Ga.  548,  94  S.  £3.  1025. 

2.  Banks  and  Banking  ^=»49(4)— Insolven- 
cy—Suit  Aqainst  Stockholders— Set-Off. 

"(1)  In  a  suit  brought  by  the  receivers  of 
an  insolvent  bank,  chartered  under  the  laws  of 
Georgia  since  the  act  of  1893  (Acts  1893,  p. 
70),  against  a  stockholder  thereof  upon  his  stat- 
utory individual  liability  to  depositors  of  the 
bank  (Civil  Code  1910,  §  2270),  the  defendant 
cannot  set  <^  the  amount  of  his  individual 
deposits  which  he  had  in  the  bank  when  it  be- 
came insolvent  and  ceased  to  operate.  (2)  Nor 
can  he  set  off  an  amount  of  money  which,  sub- 
sequently to  the  insolvency  and  dosing  of  the 
bank,  but  prior  to  the  commencement  of  such 
suit  against  him,  he  voluntarily  paid  to  other 
depositors  of  the  bank  to  reimburse  them  for  the 
loss  of  their  deposits.**  Swicord  v.  Crawford 
et  al.,  148  Ga.  719,  98  8.  E.  843. 

8.  RuLiNQ  ON  Ge^nebal  Deitubbbb. 

The  ruling  in  the  first  headnote  waa  made 
by  the  Supreme  Court  when  this  case  was  car- 
ried there  by  certiorari,  and  the  contrary  ruling 
(20  Ga.  App.  85,  92  S.  E.  394)  was  thereby 
reversed  and  overruled.  Under  the  ruling  of 
the  Supreme  Court,  the  trial  court  did  not  err 
in  overruling  the  general  demurrer  to  the  plain- 
tiff's petition.  The  contrary  ruling  by  this 
court  is  on  review  hereby  expressly  overroled. 

4.  TbIAL  by  COUBT-nJUDGMENT. 

Under  the  ruling  in  paragraph  2,  supra, 
the  Judge,  sitting  without  the  intervention  of  a 
jury,  did  not  err  in  rendering  a  judgment  for  the 
plaintiff  for  the  full  amount  sued  for. 

5.  Vacation  of  Fobmbb  Judoicent. 

The  former  judgment  of  reversal  rendered 
by  this  court  and  reported  in  20  Ga.  App.  86, 
92  S.  E.  394,  la  ordered  vacated,  and  the  plain- 
tiff in  error  is  taxed  with  all  costs  of  the  pro- 
ceedings in  the  trial  court  and  in  the  reviewing 
courts. 

Error  from  City  Court  of  Cairo;  W.  J. 
Willie,  Judge. 

Suit  by  W.  T.  Crawford  and  others,  re- 
ceiyers,  against  S.  P.  Swicord.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed  in  conformity  to  instructions  of  the 
Snpreme  Court  (98  S.  B^  343),  on  request  for 
instruction. 


S.  P.  Cain,  of  Cairo,  and  Little,  Powell, 
Smith  &  Goldstein,  of  Atlanta,  for  plaintiff 
in  error. 

M.  L.  Ledford  and  Claude  Christopher, 
both  of  Cairo,  for  defendant  in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 
BLOODWORTH  and  STEPHENS.  JJ.,  con- 
cur. 


(23  Ga.  App.  636) 
OARSON  V.   STATE.     (No.  10337.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  4,  1919.) 

(SyUahus  by  the  Court.) 

1.  Criminal  Law  ^=»1064(1)  —  Motion  fob 
New  Tbial— Sufficiency. 

The  first  and  second  special  grounds  of  the 
motion  for  a  new  trial  being  so  incomplete 
v^ithin  themselves  as  to  require  a  reference  to 
each  other  and  to  the  brief  of  the  evidence,  to 
ascertain  the  errors  complained  of  and  their 
materiality,  under  repeated  rulings  of  the  Su- 
preme Court  and  of  this  court  these  grounds 
cannot  be  considered. 

2.  Assault  with  Intent  to  Mubdeb. 

Under  the  facts  of  the  case  the  court  did 
not  err  in  charging  the  jury  upon  the  law  of 
assault  with  intent  to  murder. 

3.  Cbiminal  Law  ^=91064(4)  —  Motion  fob 
New  Tbial— Admission  of  Doouicbntabt 
Evidence. 

The  special  ground  of  the  motion  for  a  new 
trial  which  complains  of  the  admission  of  cer- 
tain documentary  evidence  cannot  be  consider- 
ed, as  the  evid^ice  is  not  set  forth  in  the 
ground,  either  literally  or  in  substance,  or  at- 
tached thereto  as  an  exhibit.  Gaskins  v.  State, 
17  Ga.  App.  807,  88  S.  E.  592  (2). 

4.   SUFFICIKNCT  OF  EVIDENCE. 

The  verdict  was  authorisBed  by  the  evid^ice^ 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

Error  from  Superior  Court,  Butts  County; 
W.  B.  H.  Searcy,  Jr.,  Judge. 

Squire  Carson  was  convicted  of  an  offense, 
and  brings  error.    Affirmed. 

O.  M.  Duke,  of  Flovilla,  for  plaintiff  in  er- 
ror. 

E.  M.  Owen,  SoL  Gen.,  of  Zebulon,  for  the 
State. 

BROYLES,  P.  J.    Judgment  afDrmed. 
BLOODWORTH,  J.,  concurs. 

STEPHENS,  J.  (specially  concurring).  I 
concur  in  all  but  the  ruling  announced  in  the 
first  paragraph  of  the  decision.  I  am  of  the 
opinion  that  the  first  and  second  special 
grounds  of  the  motion  for  a  new  trial  are 
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complete  witMn  themselTefl,  but  poeaess  no 
merit  I  therefore  concur  In  the  Judgment  of 
afltoiance. 


(177  N.  C.  82S) 

COBLE  et  aL  V.  WHARTON.    (No.  390.) 

(Supreme  Court  of  North  Carolma.    April  15, 

1919.) 

Bales   «=>472(2)  —  Conditional  Sales  — 

"PUBCHASEB  IX>B  YaLTJK*" 

Defendant  trustee  under  an  assignment  for 
benefit  of  creditors  was  a  "purchaser  for  value," 
within  PeU's  Revisal,  }§  982>  983,  and  his  title 
under  assifpiment  recorded  prior  to  contract  of 
conditional  sale  should  be  preferred  to  that  of 
seller. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series*  Pur- 
chaser for  Value.] 

Appeal  from  Superior  Court,  Guilford 
County;  H.  P.  Lone,  Judge. 

Controversy  without  action  between  H.  M. 
C^ble  and  another,  partners  trading  under 
the  firm  name  of  the  Coble  &  Starr  Motor 
Company,  and  B.  P.  Wharton,  trustee.  Judg- 
ment for  defendant,  and  plaintiffs  appeal 
No  error. 

From  the  t&cts  submitted,  it  appears  that 
on  March  16,  1918,  plaintiff  bargained,  to 
Richardson  Hay  &  Grain  Company,  a  motor* 
truck  for  $2,950,  and  that'$2,(X)0  of  the  price 
remains  unpaid;  and  on  February  7,  1919, 
plaintiffs  bargained  to  same  firm  another 
motortruck  for  $2,500,  and  that  $1,125  of  this 
price  remains  unpaid;  that,  in  evidence  of 
the  contract  and  in  security  of  the  balance 
due,  the  plaintiff  took  from  the  purchaser,  in 
each  case,  a  written  instrument,  constituting 
a  conditional  sale  of  tiie  property  to  secure 
■the  respective  amounts  due,  and  the  property 
was  at  the  time  delivered  to  the  purchaser, 
who  had  the  same  in  possession  and  use  till 
the  time  hereinafter  set  forth;  that  these 
instruments  wei^  duly  proved  and  recorded 
in  said- coup ty  on  March  8»  1919;  that  on 
March  1,  1919,  said  company,  having  become 
insolvent,  executed  to  defendant  in  proper 
form,  etc., '  a  general  deed  of  assignment  for 
the  benefit  of  creditors  for  all  property,  real 
and  personal,  of  the  company,  Including  said 
trucks;  that  on  the  same  day,  March  1,  1919, 
the  said  instrument  was  duly  proved,  record- 
ed in  said  county,  and  the  property  delivered 
to  defendant,  according  to  its  terms,  who  still 
has  the  same  in  possession ;  that  the  assets 
of  the  company,  the  grantor  in  said  deed  of 
assignment,  are  largely  Insufllclent  to  pay  off 
and  discharge  the  indebtedness  of  the  com- 
pany, and  the  question  is  as  to  the  ownership 
and  right  of  possession  of  the  trucks  Indud- 
ed  in  the  conditional  sale  to  plaintiff. 


C.  R.  Wharton  and  Chas.  A.  Hlnes,  both  of 
Greensboro,  for  appellants. 

King  &  Kimball,  of  Greensboro,  for  app^- 
lee. 

HOKE,  J.  Since  1883,  it  has  bem  the  law 
of  this  state  that,  in  order  to  be  available 
against  creditors  or  purchasers  for  value, 
a  conditional  sale  must  be  reduced  to  writing 
and  registered  as  in  case  of  chatty  mort- 
gages. Pell's  Revisal,  U  982,  983.  And,  in 
numerous  decisions  on  the  subject,  it  has 
been  held  that  a  trustee,  in  a  general  assign- 
ment for  the  benefit  of  creditors,  Is  a  "pur- 
chaser for  value"  within  the  meaning  of  the 
statute;  some  of  them  being  directly  to  the 
effect  that  such  a  trustee,  when  the  instru- 
ment under  which  he  acts  is  first  registered, 
will  take  precedence  over  the  rights  of  a  ven- 
dor whose  interests  are  protected  and  em- 
bodied in  a  conditional  sale  prior  In  date 
but  subsequently  registered.  Observer  Co. 
V.  Uttie,  175  N.  C.  42,  94  S.  E.  526;  Bank  v. 
Cox,  171  N.  C.  76-81,  87  S.  B.  967 ;  Odom  v. 
Clark,  146  N.  C.  544-552,  60  S.  E.  513 ;  DriU 
Co.  V.  Allison,  94  N.  C.  553;  Brem  v.  LocA- 
hart,  93  N.  C.  191;  Potts  v.  Black  well,  67 
N.  C.  58;   s.  c,  56  N.  C.  449. 

In  Observer  Co.  v.  Littie,  the  court  said: 

"By  tiie  express  terms  of  the  law,  •  •  • 
and  under  various  decisions  construing  the 
same,  these  conditional  sales  are  to  be  regard- 
ed as  chattel  mortgages  and  void  as  to  creditors 
and  purchasers  except  from  registration" — cit- 
ing Clark  V.  Hill,  117  N.  C.  11,  23  S.  E.  91, 
53  Am.  St  Rep.  574 ;  Brem  v.  Lockhart,  supra, 
etc. 

In  Bank  V.  Cox,  supra.  It  is  said: 

'*They  contend  that  plaintiflT  was  not  a  por- 
dbaser  for  value  within  the  meaning  of  the  reg- 
istration laws,  because  its  mortgage  was  made 
to  secure  an  antecedent  debt;  but  we  have 
decided  otherwise  in  numerous  cases.  Odom  v. 
Clark,  146  N.  O.  544,  562  [60  S.  E.  516],  where 
it  was  said  that  'Claimants  who  now  object  to 
the  Judgment  are  holders  of  pre-existing  debts 
prbvided  for  in  these  deeds.  It  has  been  held 
with  us  that  such  debts  are  sufficient  to  con- 
stitute the  holders  purchasers  for  value,  within 
the  meaning  of  our  registration  laws.  Brem 
V.  Lockhart,  93  N.  C.  191,  dted  with  approval 
in  Moore  v.  fiugg,  114  N.  C.  292  [19  S.  E. 
1471.' " 

See,  also.  Brown  v.  Mitdiell,  168  N.  C. 
312,  84  S.  E.  404,  Ann.  Cas.  1917B,  933;  South- 
erland  v.  Fremont,  107  N.  C.  565-572,  12  S. 
E.  37;  Potts  ▼.  Blackwell,  57  N.  C.  58.  And 
in  Brem  v.  Lockhart,  a  case  decided  not  long 
after  the  enactment  of  the  statute  and  involv- 
ing the  precise  question  presented  in  this 
record,  on  an  issue  between  a  trustee  under 
a  general  assignment  for  creditors  and  the 
holders  of  a  conditional  sale  in  writing  but 
not  registered,  in  upholding  the  tttte  of  the 
trustee,  the  court  said: 
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'The  statute  applicable  to  cbattel  mortgagea 
or  deeds  conveying  personal  property  in  trust 
to  secure  debts,  to  facilitate  the  making  of 
which  a  form  is  given,  thus  extended  to  condi- 
tional sales  or  contracts  in  which  the  title  re- 
mains in  the  vendor  as  a  security  for  the  pur- 
chase money,  declares  them  to  be  'good  to  all 
intents  and  purposes  when  the  same  shall  be 
duly  registered  according  to  law/    Section  1274. 

"These  instruments  are  thus  brought  under 
the  operation  of  the  previous  general  law,  which 
refuses  any  validity  to  deeds  of  trust  or  mort- 
gages of  real  or  personal  estate  as  against  cred- 
itors and  purchasers  for  a  valuable  considera- 
tion from  the  bargainor  and  mortgagor  until 
they  are  registered.  Section  1254.  The  effect 
produced  by  this  legislation  upon  conditional 
sales  of  personal  goods  is  to  render  inoperative 
so  much  of  the  contract  as  undertakes  to  reserve 
property  in  the  vendor  as  a  security  for  the  pur- 
chase money,  unless  and  until  the  contract  is 
registered,  and,  so  far  as  creditors  and  pur- 
chasers for  value  are  concerned,  the  transfer 
must  be  absolute  and  unconditional," 

Under  the  principle  recognized  in  these 
cases,  and  many  others  could  be  cited,  the 
court  below  correctly  ruled  that  the  title  of 
the  defendant,  the  trustee,  under  a  general 
assignment  for  creditors,  registered  March  1, 
1919,  should  be  preferred  to  that  of  the  ven- 
dor whose  interests  were  secured  and  em- 
bodied in  a  contract  of  conditional  sale,  ex- 
ecuted some  time  before  but  not  registered 
until  March  3d,  two  days  thereafter.  It  Is 
earnestly  contended  for  plaintlfT  that  Brem  v. 
Lockhart  is  in  such  conflict  with  other  deci- 
sions of  the  court,  and  has  been  so  modified 
by  later  cases  on  the  subject,  that  it  can  no 
longer  be  regarded  as  authoritative  in  6ui>- 
port  of  defendant's  claim,  citing  for  the  posi- 
tion, among  others,  Bank  v.  Bank,  158  N.  C. 
238,  73  S.  B.  157 ;  Wallace  v.  Cohen,  111  N.  C. 
108,  15  S.  E.  892 ;  Southerland  v.  Fremont,  107 
N.  O.  565.  12  S.  E.  237;  Day  v.  Day,  84  N.  O. 
406 ;  Small  v.  Small.  74  N.  C.  16.  But  we  do 
not  so  interpret  the  decisions  relied  upon. 
They  all  hold,  as  plaintiff  contends,  that,  in 
order  to  constitute  one  a  purchaser  for  val- 
ue, nffording  protection  for  his  estate  against 
eiiuities,  there  must  be  a  new  consideration 
mo\:ng  between  the  parties  and«  for  such 
purpose,  an  existent  or  antecedent  debt  will 
not  BoESice.  But  the  equities  referred  to  in 
these  and  other  similar  cases  are  those  inher- 
ent in  the  property  itself,  which  antagonize 
the  estate  or  interest  of  the  alleged  or  pres- 
ent owner  and  are  superior  to  it  when  and  to 
the  extent  they  may  be  established,  and  the 
position  does  not  extend  or  apply  to  deeds 
coming  under  our  registration  laws  and 
which  expressly  provide  that  priority  of 
right  shall  dQ;>end  on  the  time  of  registration. 
A  reference  to  some  of  the  cases  to  which  we 
were  cited  by  plaintiff  will  serve  to  illustrate 
the  kind  of  equitieB  properly  calling  for  ap- 
plication of  the  priapiple  upon  which  he  re- 
lies. Thus,  in  Wallace  v.  Cohen,  supra,  it 
was  held  that  a  vendor  of  goods,  who  had 


been  induced  to  sell  the  same  by  fraudulent 
representations  on  the  part  of  the  purchaser, 
was  allowed  to  recover  the  same  or  their  val- 
ue from  an  assignee  for  the  benefit  o(  exist- 
ent creditors;  an  equity  for  rescission  of 
the  contract  of  sale  on  the  ground  of  fraud. 
In  Day  v-  Day,  a  father,  induced  by  the  fraud 
of  his.  son  to  make  the  latter  a  deed  in  fee 
without  reservation  of  a  life  estate  as  the 
parties  had  intended,  was  allowed  to  have 
the  deed  reformed  so  as  to  express  the  true 
agreement  as  against  a  trustee  for  the  bene- 
fit of  the  son's  creditors;  the  distinction  we 
are  discussing  being  stated  as  follows: 

"A  third  person  to  whom  the  son  conveys 
such  land  in  trust  to  pay  his  debts  is  a  pur- 
chaser for  value  [both  under  13  and  27  Eliza- 
beth], but  takes  the  land  subject  to  the  equity 
which  had  attached  to  it  in  the  hands  of  his 
grantor*'— an  equity  for  reformation. 

And  in  Small  v.  Small,  where  a  grandson 
had  purchased  and  taken  title  to  his  ward's 
land  at  a  sale  procured  by  him  and  conveyed 
the  same  in  trust  to  secure  antecedent  debts, 
it  was  held  that  such  conveyance  afforded  no 
protection  against  the  claim  of  the  wards  in 
equity  to  ingraft  a  trust  on  the  vendor's  title. 
And  in  Southerland  v.  Fremont,  107  N.  C.  666, 
12  S.  E.  237,  a  case  on  which  plaintiff  great- 
ly relies,  and  which  he  insists  is  in  direct 
conflict  with  Brem  v.  Lockhart,  two  cosure- 
ties had  signed  an  obligation  for  the  payment 
of  money  with  a  third  and  primary  surety, 
under  an  agreement  between  them  that  the 
latter  should  indemnify  the  cosureties  as  to 
one-half  of  the  debt  In  pursuance  of  such 
agreement,  the  primary  surety  executed  a 
deed  of  trust  on  the  property  to  one  of  the 
cosureties  for  the  benefit  and  protection  of 
both.  Later,  the  surety,  trustee,  wrongfully, 
without  the  knowledge  of  the  cosurety  and 
without  consideration,  so  far  as  appears,  ex- 
ecuted a  deed  of  release  to  primary  surety, 
relieving  the  property  from  the  terms  of  the 
deed.  The  primary  surety  then  mortgaged  the 
land  to  his  wife  to  secure  an  antecedent  debt. 
It  was  held  that  the  facts  gave  the  cosurety 
an  equitable  right  to  have  the  retlease  set 
aside,  thus  restoring  his  rights  under  the 
deed  of  trust  made  for  his  benefit.  Here 
again  the  principle  Is  stated  as  follows: 

**The  mortgagee  of  land  *  *  *  to  secure 
a  pre-existing  debt  is  a  purchaser  for  value,  un- 
der *  *  *  13  and  27  Elizabeth,  but  he  takes 
subject  to  any  equity  that  attached  to  the  prop- 
erty in  the  hands  of  the  debtor." 

And  in  Bank  v.  Bank  a  similar  ruling  was 
made,  the  rights  of  the  claimant  in  the  prop- 
erty being  made  available  to  him  under  the 
equitable  doctrine  of  subrogation. 

While  some  of  the  expressions  in  Brem  v. 
Lockhart  have  been  commented  on  as  being 
too  broad,  the  decision  in  that  case  has  been 
in  no  way  modified  or  disturbed  and  Is  to  the 
effect,  as  stated,  that  an  assignee  for  benefit 
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of  creditors,  whether  present  or  antecedent, 
is  a  "purchaser  for  value''  within  the  mean- 
ing of  our  registration  acts,  and,  when  such 
an  Instrument  Is  first  recorded,  the  title  of 
the  assignee  will  be  preferred  to  that  of  the 
original  vendor  of  the  property  whose  rights 
therein  are  evidenced  and  secured  by  a  con- 
ditional sale  unregistered  or  which  has  been 
registered  subsequently  to  the  deed.  There 
Is  no  error,  and  the  Judgment  for  defendant 
must  be  affirmed. 
No  error. 

(177  N.  C.  800) 

McINTYRB  V.  MURPHY,  City  Manager,  ct  aL 

(No.  385.) 

(Supreme  Court  of  North  Carolina.    April  15, 

1019.) 

1.   MaNDAMTTS     «=»87  —  DlSCBETIONABT  ACTS 

OF  CiTT  Council— Refusal  of  LriCENSE. 
Where,  after  petition  against  granting 
plaintiff  a  license  to  conduct  a  meat  market  was 
presented,  city  manager  referred  application 
for  license  to  city  council,  pursuant  to  ordinance 
and  city  conncil,  not  acting  arbitrarily  or  In 
abuse  of  its  discretion,  refused*  license  under 
ordinance  providing  that  license  shall  not  issue 
if  business  will  become  a  nuisance,  court  will 
refuse  to  order  license  to  issue. 

2.  lyicENSES   ^=3>20— License  fob  Meat  Mab- 

KET— DlSCEETION . 

city  manager  and  city  council  were  vested 
with  a  sound  legal  discretion  In  refusing  to  grant 
plaintiff  a  license  to  conduct  a  meat  market  at 
a  designated  place. 

3.  Licenses   ^=»5%  —  Police  Poweb  —  Li- 
cense fob  Meat  Mabket — Refusal. 

The  granting  or  refusing  of  a  license  to  re- 
tail meats  is  an  exercise  of  the  police  power  of 
the  city. 

4.  Licenses    ^=920— License  fob  Meat  Mab- 
ket—Discbetion. 

While  there  must  be  no  arbitrary  exercise 
of  police  power  vested  in  dty  to  refuse  license 
to  retail  meats,  the  city  is  authorized  to  say 
where  the  market  may  be  located,  having  due 
regard  to  appropriateness  of  locality,  and 
whether  it  would  be  a  nuisance  at  the  point 
desired. 

5.  Mandamus    ^5=»87  —  Disceetionabt  Acts 
of  City  Council— Refusal  of  License. 

While  court  will  compel  an  oflElcer  to  exer- 
cise his  discretion  in  passing  upon  an  applica- 
tion for  a  license,  or,  if  his  action  is  found  to 
be  capricious  or  arbitrary,  set  it  aside  and  re- 
quire a  reconsideration,  it  will  not  direct  that 
city  authorities  shall  locate  a  meat  market  at 
any  designated  point,  which  will  be  a  nuisance. 

Appeal  from  Superior  Court,  Guilford 
County;    Adams,  Judge. 

Action  by  W.  M.  Mclntyre  against  T.  J. 
Murphy,  City  Manager,  and  the  City  Coun- 
cil of  High  Point,  for  a  mandamus  to  re- 
quire the  Issuance  to  plaintiff  of  a  license 


to  operate  a  meat  market  upon  the  payment 
of  the  amount  required  in  the  ordinances 
for  such  license.  Mandamus  refused,  and 
plaintiff  appeals.    Affirmed. 

T.  J.  Gold,  of  High  Point,  and  W.  P.  By- 
num  and  R.  C.  Strudwlck,  both  of  Greens- 
boro, for  appellant. 

Dred  Peacock,  of  High  Point,  for  appel- 
lees. 

CLARK,  O.  J.  [1]  The  plaintiff  appUed 
to  the  defendant  Murphy,  the  city  manager, 
for  license  to  conduct  a  meat  market  at  No. 
115  South  Main  street  in  High  Point  A 
petition  against  the  grant  of  said  license 
was  filed  by  76  citizens  of  the  town,  and  the 
city  manager  referred  the  application  to  the 
city  council  as  authorized  by  the  dty  ordi- 
nance. The  judge  finds  as  a  fact  that  the 
city  council,  at  a  meeting  regularly  and  duly 
held,  and  after  hearing  the  evidence,  refus- 
ed to  grant  the  license.  The  judge  finds  that 
the  plaintiff  is  a  man  of  good  moral  charac- 
ter, and  is  an  experienced  and  efficient  mar- 
ket man.  The  dty  council  refused  the  li- 
cense under  the  provisions  of  section  6  of 
the  Ordinances,  which  provides  that  no  li- 
cense shall  issue  to  engage  In  any  trade  or 
business,  mentioned  in  that  section,  if  the 
applicant  does  not  possess  a  good  moral 
character  or  if  the  business  will  be  a  nui- 
sance. The  council  evidently  found  the  lat- 
ter point  against  the  applicant 

The  court  further  found  as  a  ftict  that— 

"Neither  the  city  manager  nor  the  dty  coun- 
cil acted  arbitrarily,  or  in  abuse  of  the  discre- 
tion vested  in  them,  as  officers  of  said  dty.** 

There  was  evidence  in  the  record  supjwrt- 
ing  such  finding. 

[2]  The  judge  held  properly,  as  a  conclu- 
sion of  law,  that  the  city  manager  and  city 
coundl  were  vested  with  the  sound  legal  dis- 
cretion to  grant  or  refuse  the  license  ap- 
plied for,  and  that,  having  refused  in  the 
exercise  of  such  discretion  to  issue  a  license 
to  the  plaintiff  to  conduct  a  meat  market  at 
the  point  desired  by  him,  the  court,  in  the 
absence  of  evidence  of  arbitrariness,  would 
not  compel  them  to  issue  the  license. 

The  charter  of  High  Point,  Laws  1909, 
c.  395,  I  6,  authorized  that  town  to  enact 
and  enforce  all  ordinances  necessary  to  pro- 
tect the  health,  life,  and  property  of  the 
Inhabitants  of  that  dty,  not  inconsistent  with 
the  laws  of  the  state.  The  ordinances  vest- 
ed the  power  to  grant  or  refuse  licenses  for 
the  purpose  asked  by  the  plaintiffs  in  the 
city  manager  with  authority  to  refer  an  ap- 
plication in  case  of  doubt  to  the  dty  coundl. 

[3,4]  The  granting  or  refusing  license  to 
retail  meats  Is  an  exerdse  of  the  police  pow- 
er of  the  dty.  State  y.  Bean,  91  N.  C.  551. 
While  there  must  be  no  arbitrary  discrim- 
ination in  the  exercise  of  such  power,  the 
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dty  Is  authorized  to  say  where  the  market 
may  be  located,  having  due  regard  to  the 
appropriateness  of  the  locality,  and  whether 
or  not  it  would  be  a  nuisance  at  the  point 
desired.  Hutchlns  v.  Durham,  118  N.  C.  457, 
24  S.  E.  723,  32  L.  R.  A.  706.  The  city 
would  also  be  authorized  to  reject  an  ap- 
plication If  the  party  was  not  of  good  char- 
acter or  was  inefficient  for  the  business,  but 
no  question  of  that  kind  occurs  in  this  case. 

The  plaintiff  places  his  appeal  chiefly  up- 
on the  ground  that  Ordinance  6  provides 
that  no  permit  shall  issue  unless  the  city 
manager  is  satisfied  that  the  applicant  is  of 
good  moral  character  and  that  the  business 
will  be  conducted  in  such  a  manner  as  not 
to  create  a  nuisance,  and  contends  that,  as 
the  plaintiff  is  a  man  of  good  character  and 
the  business  is  legitimate,  it  cannot  be  con- 
ducted as  a  nuisance.  This  is  erroneous,  for 
the  city  council  found  upon  the  protest  of  a 
latge  number  of  citizens  that  the  location  of 
the  meat  market  in  the  very  heart  of  the  re- 
tail business  district  of  the  city  would  be  a 
nuisance,  notwithstanding  the  good  charac- 
ter of  the  applicant  and  the  necessary  na- 
ture of  the  business. 

[6]  While  the  courts  will  compel  an  of- 
ficer to  exercise  his  discretion  in  passing 
upon  an  application,  or,  if  his  action  is 
found  to  be  capricious  or  arbitrary,  the 
court  will  set  his  action  aside  and  require 
a  reconsideration,  it  will  not  direct  that  the 
city  authorities  shall  locate  a  market  at  any 
designated  point  which  will  be  a  nuisance. 
TThat  would  be  to  substitute  the  courts  for 
the  duly  elected  authorities  of  the  city. 

Upon  the  findings  of  Judge  Adams,  the 
mandamus  was  properly  refused. 

Affirmed. 


<177  -N.  a  686) 

STATE  et  aL  v.  feUTLER.     (No.  377.) 

^Supreme  Court  of  North  Carolina.     April  15, 

1910.) 

1.  Intoxicating  Liquors  ^=»227— Witness- 
es ^=»248(2)— Evidence  as  to  Refutation 
—Responsiveness  of  Answer. 

Where  one  prosecuted  for  selling  spirituous 
liquor  introduced  evidence  to  show  his  good 
character,  and  a  witness  for  the  state  was  ask- 
«d  if  he  knew  the  general  character  of  accused 
and  replied  that  he  did,  the  court  properly 
refused  to  strike  out,  as  unresponsive  and  in- 
<*ompetent,  an  answer  of  the  witness  that  "it 
18  bad  for  selling  whisky/'  to  the  question, 
•'What  is  it?" 

2.  Intoxicatino  Liquors  ^=s>242— Illegal 
Sale— Sentence. 

The  law  authorizes  sentence  imposing  im- 
prisonment with  leave  to  work  upon  the  public 
roads  upon  one  convicted  for  selling  spirituous 
liquor. 


Appeal  from  Superior  Court,  Guilford 
County;    Shaw,  Judge. 

Walter  Butler  was  convicted  for  selling 
spirituous  liquors,  and  he  appeals.    No  error. 

W.  P.  Bynum  and  R.  C.  Strudwick,  both 
of  Greensboro,  for  appellant. 

The  Attorney  General  and  Frank  Nash, 
Asst.  Atty.  Gen.,  for  the  State. 

CLARK,  C.  J.  The  defendant  Introduced 
evidence  to  show  his  good  character.  The 
chief  of  police  of  Greensboro,  Horace  Fou- 
shee,  witness  for  the  state,  was  asked  if  he 
knew  the  general  character  of  Walter  But- 
ler, and  replied  that  he  did.  He  was  then 
asked,  "What  is  Itr'  The  witness  replied, 
"It  is  bad  for  selling  whisky."  The  defend- 
ant's counsel  objected  to  the  answer  and 
moved  that  it  be  stricken  out  as  Incompe- 
tent and  not  responsive  to  the  question.  This 
the  court  declined  to  do,  and  the  defendant 
excepted. 

[1]  This  is  the  only  question  presented  by 
the  appeal.  The  witness  doubtless  could  not 
answer  broadly  that  the  defendant's  charac- 
ter was  bad.  He  was  on  oath,  and  it  was 
competent  for  him  to  state  of  his  own  motion, 
as  he  did,  "It  is  bad  for  selling  whisky."  He 
doubtless  gave  the  only  answer  that  his  con- 
science permitted.  The  state  could  not  ask 
whether  it  was  bad  or  good  for  a  particular 
offense,  but  the  witness  in  the  interest  of 
truth  could  qualify  his  answer  as  he  did. 
The  witness  could  not  say  that  the  defend- 
ant's character  was  good.  Doubtless  he 
could  not  say  it  was  bad,  altogether.  He 
therefore  gave  the  only  answer  that  he  could. 
In  the  interest  of  the  administration  of 
justice  and  in  the  investigation  of  the  truth 
of  the  charge  before  the  court,  the  answer 
could  not  be  stricken  out.  The  jury  were  en- 
titled to  the  information. 

This  is  plain,  practical,  common  sense,  and 
it  has  been  held  too  often  to  be  questioned. 
In  State  v.  Summers,  173  N.  C.  780,  92  S. 
E.  328,  Hoke,  J.,  for  the  court  said: 

"Objection  is  also  made  that  the  court  refused 
to  strike  out  the  answer  of  certain  other  wit^ 
nesses  as  to  character,  Dr.  John  R.  Erwin  and 
others,  who,  after  saying  they  knew  the  char- 
acter of  defendant,  qualified  their  further  an- 
swer by  saying  in  what  respect  it  was  bad.  It 
is  the  accepted  rule  that  a  witness  may  do  this 
of  his  own  volition,  and  these  exceptions  also 
must  be  disallowed.  Edwards  v.  Price,  162  N. 
C.  243  [78  S.  E.  145] :  State  v.  Hairston,  121 
N.  C.  579-582  [28  S.  B.  492].' 


f» 


In  State  v.  Cathey,  170  N.  C.  794.  87  S.  E. 
532,  the  sheriff  in  answer  to  the  same  ques- 
tion as  to  the  general  reputation  of  the  de- 
fendant replied,  "It  is  bad.  for  dealing  in 
liquor."  It  was  held  by  Allen,  J.,  that  there 
was  no  error. 

The  state  did  not  introduce  evidence  of 
particular   acts   of    misconduct    and    asked 
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only  as  to  the  defendant's  general  diaracter. 
It  was  oi)en  to  the  witness  having  stated 
that  he  knew  the  defendant's  general  char- 
acter to  qualify  and  explain  his  answer  as 
to  what  it  was  by  saying  It  .was  bad  for  sell- 
ing liquor. 

[2]  The  ruling  of  the  Judge  Is  so  well  sus- 
tained upon  reason  and  the  authorities  that 
doubtless  the  real  ground  of  the  api)eal  was 
objection  to  undergoing  the  sentence  upon  the 
public  roads  for  eight  months.  The  violation 
of  the  law  In  selling  Intoxicating  liquors  is 
deliberate,  not  Impulsive,  as  Is  the  case  in 
regard  to  many  offenses,  and  the  motive  is 
the  large  profits  accruing  from  the  contempt- 
uous violation  of  the  law.  The  Imposition 
of  fines  In  such  cases  in  practice  amounts 
to  granting  license  by  the  courts  upon  pay- 
ment by  the  culprit  of  a  very  small  part  of 
the  illegal  profits  obtained.  The  law  author- 
ized the  sentence  Imposed  of  Imprisonment 
with  leave  to  work  upon  the  public  roads. 

Certainly  the  taking  back  by  the  state  of 
a  part  of  tho  profits  made  by  violation  of  its 
laws  can  never  repress  the  evil  which  is  the 
object  of  the  trial  and  punishment.  In  fact, 
it  puts  the  state  in  the  more  than  question- 
able attitude  of  sharing  with  the  criminal 
the  profits  derived  from  the  deliberate  vio- 
lation) of  its  own  laws,  and  it  is  thus  in  ef- 
fect a  partner  suing  for  a  share  in  the  pro- 
ceeds of  the  illegal  business.  The  fines  im- 
posed always  give  the  state  a  very  minor 
share  in  the  Illicit  receipts.  This  Is  not  the 
object  to  be  sought  by  the  courts.  Such 
sentences  should  be  imposed  as  will  prevent 
the  repetition  of  the  offense  by  the  defendant 
and  all  others  offending  in  like  manner. 

No  error. 

(177  N.  C.  808) 

BRYAN  V.  HARPER  et  al.     (No.  285.) 

(Supreme  Court  of  North  Carolina.    April  15, 

1919.) 

1.  Wills  ^=5>601(3)— Interest  or  Legatees- 
Income. 

Where  the  residuary  clause  of  a  will  be- 
queathed to  testator's  wife  and  his  three  chil- 
dren all  the  residue  of  the  estate,  each  takiog  a 
one-fourth  share,  and  by  a  codicil  providing 
that,  should  the  wife  remarry  during  the  minori- 
ty of  the  children,  her  share  should  be  equally 
divided  among  the  children,  the  widow  was  not 
entitled  to  have  her  share  of  the  personal  es- 
tate turned  over  to  her;  she  being  merely  en- 
titled to  the  income  thereof  during  the  minority 
of  the  chOdren  or  until  her  remarriage  during 
such  time. 

2.  Wills    ^=5»647— Bequests— Validitt— Re- 
straint OF  Marriage. 

A  condition  in  a  will  providing  that  a  be- 
quest to  the  testator's  widow  be  equally  divided 
among  testator's  children  in  the  event  that  the 
widow  should  remarry  during  the  minority  of  d- 
ther  of  the  children  is  not  void  as  a  restraint  up- 
on marriage. 


Appeal  from  Superior  Court,  New  Han- 
over County;  Calvert,  Judga 

Action  by  B.  K.  Bryan,  executor  of  J.  W. 
Harper,  deceased,  against  Ella  C.  Harper 
and  others.  From  the  Judgment,  the  named 
defendant  appeals.    Affirmed. 

This  is  an  action  Instituted  by  the  ex- 
ecutor of  John  W.  Harper  against  certain 
of  the  beneficiaries  under  his  will  to  ascer- 
tain their  respective  Interests  in  the  estate 
of  their  testator  and  for  instructions  to  the 
executor,  and  the  only  question  presented  by 
the  appeal  is  as  follows :  Has  the  widow  of 
John  W.  Harper  the  right  under  his  will  to 
have  paid  over  to  her  the  share  bequeathed 
to  her,  or  should  it  be  held  in  trust,  giving 
her  only  the  income  during  the  minority  of 
her  children,  or  until  such  time  as  she  might 
remarry  during  such  minority? 

The  material  parts  of  the  will  with  the 
codicil  thereto  are  as  follows: 

*'I  give,  bequeath  and  devise  all  of  the  residue 
of  my  property  of  whatsoever  kind  and  charac- 
ter or  wheresoever  situated,  to  my  wife,  Ella 
Chitty  Harper,  and  my  three  children,  Cather- 
ine, Ella  and  James,  each  to  take  a  one-fourth 
share  thereof." 

The  will  containing  this  item  was  subse- 
quently changed  by  the  codicil,  a  section  of 
which  is  in  the  following  words: 

"In  the  event  my  wife,  Ella  C.  Harper,  shall 
remarry  after  my  death,  and  during  the  minori- 
ty of  either  of  my  children  by  her,  then  the 
share  of  my  estate  given  to  her  by  my  said  will 
shall  be  equally  divided  among  my  three  chil- 
dren, Catherine,  Ella  and  James,  in  addition 
to  the  share  given  them  by  my  said  will.' 


«» 


The  property  consists  of  real,  personal, 
and  mixed  property. 

His  honor  held  and  rendered  judgment  ac- 
cordingly, that  the  executor  should  not  pay 
to  the  widow  her  share  of  the  personal  es- 
tate, and  that  she  was  only  entitled  to  the 
income  therefrom  during  the  minority  of  the 
diildren  of  the  said  John  W.  Harper,  and 
then  only  upon  her  remaining  unmarried, 
but  that  upon  remaining  unmarried  until 
the  youngest  child  became  21  she  was  en- 
titled to  her  share  absolutely,  and  the  widow 
appealed. 

W.  B.  Campbell,  of  Wilmington,  for  appel- 
lant Ella  C.  Harper. 

E.  K.  Bryan,  of  Wilmington,  for  appellee. 

Carr,  Poisson  &  Dickson,  of  Wilmington, 
for  guardian  ad  litem. 

ALLEN,  J.  Two  cases  in  our  reports  (Sim- 
mons V.  Fleming,  157  N.  C.  390,  72  S.  E. 
1082,  and  Braswell  v.  Morehead,  45  N.  C, 
28,  57  Am.  Dec.  580)  are  decisive  of  the  ap- 
peal. 

The  court  said  in  the  first  of  these  cases, 
citing  Ritch  v.  Morris,  78  N.  C.  377,  and  Britt 
V.  Smith,  86  N.  C.  308: 


^s»For  other  cases  see  sa&ne  topic  and  KBT-NUMBBR  in  oU  Key-Numbered  Dicests  and  IndeKaa 
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**The  rule  seenui  to  be  that»  whenever  person- 
al property  is  giyen,  in  terms  amounting  to  a 
residuary  bequest,  to  be  enjoyed  by  persona  in 
succession,  the  interpretation  the  court  puts  up- 
on the  bequest  is  that  the  persons  indicated  are 
to  enjoy  the  same  in  succession;  and  in  order 
to  give  effect  to  its  interpretation,  the  court, 
as  a  general  rule,  will  direct  so  much  of  it  as  is 
of  a  perishable  nature  to  be  converted  Into  mon- 
ey by  the  executor,  and  the  interest  paid  to 
the  legatee  for  life,  and  the  principal  to  the  per- 
son in  remainder,  •  *  •  but  when  the  be- 
quest is  specific  and  is  not  of  the  residuum,  the 
executor  shoqld  deliver  the  property  to  the  one 
to  whom  it  is  given  for  life,  taking  an  inven- 
tory and  receipt  for  the  benefit  of  the  remain- 
derman/' 

And  In  the  second,  which  is  approved  In 
WUIiams  T.  Smith,  57  N.  G.  256,  Gordon  t. 
Lowther,  75  N.  C.  195,  and  Peterson  v.  Fer- 
rell,  127  N.  O.  170,  37  S.  E.  189 : 

"Owners  of  executory  bequests  and  other  con- 
tingent interests  stand  in  a  position,  in  this  re- 
spect, similar  to  vested  remaindermen,  and 
have  a  similar  right  to  the  protective  jurisdic- 
tion of  the  court" 

[1]  The  bequest  to  Mrs.  Harper  is  in  a 
residuary  dause,  is  contingent  upon  her  re- 
maining unmarried  until  the  youngest  chOld 
becomes  21,  and  tails  directly  within  these 
authorities.  . 

The  case  of  Williams  v..  Gotten,  66  N.  G. 
395,  which  contains  expressions  seemingly  at 
variance  with  the  decision  in  Braswell  v. 
Morehead,  is  considered  and  distinguished  in 
Ritch  V.  Morris  and  In  re  Knowlea*  Estate, 
148  N.  G.  461,  62  S.  E.  549,  and  is  shown  to 
have  rested  upon  the  peculiar  character  of 
the  property  disposed  of  in  the  will  then  un- 
der consideration  and  on  the  language  of  the 
will. 

[2]  Kor  is  the  condition  or  limitation  in 
the  will  providing  that  the  bequest  to  the 
widow  be  equally  divided  between  the  chil- 
dren of  the  testator  in  the  event  she  shall 
remarry  during  the  minority  of  either  of 
the  children  void  as  a  restraint  upon  mar- 
riage. 

'It  is  very  generally  held  that  conditions 
against  the  remarriage  of  the  testator's  widow 
are  valid,  whether  the  property  be  real  or  per- 
sonal, and  whether  there  is  an  immediate  gift 
over  or  not;  and  the  same  is  true  against  the 
remarriage  of  a  widower."  40  Gyc  1702,  cit- 
ing in  support  of  the  text  decisions  from  the  Su- 
preme Gourt  of  the  United  States  and  from  the 
highest  courts  of  24  states  and  from  the  courts 
of  England  and  Ganada. 

In  the  note  to  the  Matter  of  Seaman,  Ann. 
Gas.  1918B,  1144,  after  discussing  the  pr<^ 
ositlon  that  a  condition  in  general  restraint 
of  marriage  is  void,  the  editor  says: 

"Where,  however,  a  condition  subsequent  in 
total  restraint  of  marriage  is  imposed  on  the 
wife  or  the  husband  of  the  testator,  the  courts 
will  uphold  the  condition.  Daboll  v.  Moon,  88 
Conn.  387,  Ann.  Cas.  1917B,  164,  91  AtL  646, 


[  L.  R.  A.  1915A,  311;  Kagle  v.  Hlrsch.  59  Ind. 
App.  282,  108  N.  E.  9;  Knost  v.  Knost,  229 
Mo.  170,  129  S.  W.  663,  49  L.  R.  A.  (N.  S.) 
G27;  Sullivan  v.  Garesche,  229  Mo.  496,  129 
S.  W.  949.  49  L.  R.  A.  (N.  S.)  605 ;  Matter  of 
Schriever,  91  Misc.  [Rep.]  656,  155  N.  Y.  S. 
826;  Littler  v.  Dielmann,  48  Tex.  Oiv.  App. 
392,  106  S.  W.  1137;  Haring  v.  Shelton  [Tex. 
Civ.  App.]  114  S.  W.  389;  Re  Allen,  7  Domin- 
ion L.  Rep.  494;  Re  Lacasse,  24  Ont  W.  Rep. 
300,  9  Dommion  h.  Rep.  831,  4  Ont  W.  N. 
986." 

It  will  be  noted  that  these  authorities 
make  no  distinction  between  the  widow  and 
the  widower,  and  that  the  wife  has  the  same 
right  as  the  husband  to  make  her  gift  con- 
ditional upon  remaining  single. 

The  case  of  In  re  Miller,  159  N.  C.  124, 
74  S.  E.  888,  goes  much  further,  because 
there  a  condition  attached  to  a  devise  of 
realty  to  a  daughter  that  upon  her  death  or 
marriage  the  estate  should  go  to  a  son  was 
sustained  as  a  valid  conditional  limitation, 
and,  commenting  on  this  case  in  Card  v. 
Mason,  169  N.  C.  508,  86  S.  E.  303,  K  R. 
A.  1916B,  1077,  Ann.  Cas.  1917ID,  281,  the 
court  says  that  the  fact  that  there  Is  a  lim- 
itation over  upon  marriage,  as  In  this  case, 
is  ''determinative,*'  "controlling"  in  favor  of 
the  validity  of  the  provision  in  bequests  of 
personal  estate,  and  "is  always  allowed 
much  weight  in  cases  of  real  estate." 

In  our  opinion,  l^s  honor  properly  held 
that  the  widow  was  not  entitled  to  have  her 
share  of  the  personal  estate  turned  over  to 
hier,  and  the  judgment  Is  affirmed. 

Affirmed. 

HOKE,  J.,  concurs  In  result 

CLARK,  G.  J.,  concurs  in  result,  but  not 
In  sustaining  the  validity  of  the  forfeiture 
clause  added  by  the  codicil  to  the  devise  to 
the  widow.    The  will  provides: 

"I  give,  bequeath  and  devise  all  the  residue 
of  my  property  of  whatsoever  kind  and  char- 
acter, or  wheresoever  situated,  to  my  wife,  Ella 
Ghitty  Harper,  and  my  three  children  Catherine, 
Ella,  and  James,  each  to  take  a  one*fourth  share 
thereol" 

A  section  In  the  codicil  provides : 

"In  the  event  my  wife,  Ella  G.  Harper,  shall 
remarry  after  my  death,  and  daring  the  minori- 
ty of  either  of  my  children  by  her,  then  the 
share  of  my  estate  given  to  her  by  my  said  will 
shall  be  equally  divided  among  my  three  chil- 
dren, Catherine,  Ella  and  James,  in  addition  to 
the  share  given  them  by  my  said  will.' 


*t 


I  cannot  concur  in  so  much  of  the  opinion 
as  holds  that  the  forfeiture  Imposed  by  the 
codicil  upon  the  devise  above  set  out  to  the 
wife,  should  she  marry  before  the  youngest 
child  becomes  of  age  is  valid. 

First  It  is  not  necessary  to  pass  upon  the 
point  in  this  case,  and  therefore  It  is  obiter, 
and  cannot  have  any  valid  force  and  effect 
as  a  precedent 
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Second.  The  precedents  in  declaration  of 
a  sound  public  policy  are  quite  uniform  that, 
while  a  devise  to  a  wife  "during  widow- 
hood" or  "so  long  as  she  shall  remain  un- 
married" is  valid,  a  devise  to  her  absolutely 
with  a  clause  of  forfeiture  in  event  of  her 
remarriage  is  a  nullity.  The  difference  is 
not  a  mere  technicality,  or  an  attenuated 
distinction,  but  is  founded  upon  sound  rea- 
son and  public  policy.  In  re  Miller,  159  N. 
C.  123,  74  S.  E.  8S8.  When  the  devise  is 
made  to  the  wife  with  the  limitation  that  it 
is  during  widowhood  or  so  long  as  she  shall 
remain  a  widow,  she  can  make  her  election 
whether  to  take  the  devise  or  her  dower, 
whichever  Is  the  larger  provision,  but  when 
possibly  a  larger  amount  is  devised  to  her 
absolutely,  with  a  provision  of  forfeiture  in 
case  of  remarriage,  she  will  be  induced 
to  take  the  devise,  not  having  at  that  time 
naturally  any  thoughts  of  remarriage.  But, 
should  circumstances  alter,  or  if  she  should 
subsequently  find  her  affections  engaged,  the 
forfeiture  will  then  be  called  into  existence. 
It  is  not  public  policy  to  discourage  mar- 
riages, but  the  contrary.  The  authorities 
making  the  above  distinction  are  numerous. 

"A  gift  in  general  restraint  of  marriage  is 
void  whether  a  gift  over  accompanies  it  or  not." 
Scbouler  on  Wills  (2d  Ed.)  |  e03,  and  notes ;  2 
Jarman,  Wills,  §  45. 

To  same  purport  40  €yc.  1699,  and  num- 
erous cases  there  cited  in  notes.  The  dis- 
tinction Is  made  between  a  conditional  lim- 
itation, which  is  held  valid,  and  a  forfeiture, 
which  is  invalid. 

That  this  distinction  is  founded  upon  a 
sense  of  natural  justice  and  a  sound  public 
policy  is  shown  by  the  fact  that,  while  the 
statutes  allotting  dower  to  the  widow  for 
her  support  generally  restrict  the  allow- 
ance to  her  life,  there  has  been  not  a  single 
country  or  state  which  has  ever  been  cruel 
enough  to  women  or  deemed  it  sound  public 
policy  to  provide  for  the  forfeiture  of  dower 
on  remarriage  of  the  widow.  What  has  ever 
been  considered  contrary  to  public  policy 
and  unjust  in  the  statute  must  be  the  same 
in  a  devise,  and  therefore  the  decisions 
which  have  held  that,  where  the  devise  is 
taken  in  lieu  of  dower,  any  provision  for 
forfeiture  upon  remarriage  Is  invalid,  are  in 
accordance  with  public  sentiment  of  Justice 
to  the  women  and  the  welfare  of  the  state. 

Restraints  upon  marriage  are  disfavored 
because  of  the  tendency  to  restrict  increase 
of  population  and  encourage  immorality ;  be- 
sides, there  is  the  injustice  of  the  imposition 
upon  the  living  of  the  will  of  the  dead  as  a 
guide  of  conduct  This  is  so  held  in  Card 
V.  Mascm,  169  N.  G.  508,  86  S.  E.  302,  L.  R. 
A.  1916B,  1077,  Ann.  Cas.  1917D,  281 ;  Watts 
V.  Griffin,  137  N.  C.  572,  50  S.  E.  218. 

There  is  no  decision  in  this  state  contrary 
to  what  is  said  above.  Decisions  on  both 
sides  pro  and  con,  as  on  nearly  every  prop- 


osition, can  be  found  elsewhere,  bat  no  stat- 
ute can  be  found  anywhere  validating  a 
forfeiture  of  an  estate  by  the  widow  for  re- 
marriage. 

The  history  of  the  law  shows  that  In  near- 
ly every  instance  discriminations  against 
women  have  been  created  by  the  courts,  es- 
pecially by  the  purely  judge-made  law  styled 
the  "common  law,"  and  rarely  by  statute. 

The  poet  of  the  democracy  of  Justice  and 
equality  of  opportunity  and  right  to  all,  Rob- 
ert Bums,  said:  "Man,  to  man  so  oft  un- 
just, is  always  so  to  woman."  In  India,, 
where  the  wife  was  deemed  entitled  to  ex- 
istence only  as  an  attendant  and  appanage 
of  the  husband,  she  was  doomed  to  suttee — 
to  be  burnt  alive  upon  the  funeral  pyre  of 
the  husband — ^till  this  was  abolished  by  the 
British.  There  is  but  a  difference  in  de- 
gree, not  in  principle,  if  the  dead  hand  of 
the  husband  can  reach  out  of  the  grave  and 
can  take  from  her  by  a  clause  of  forfeiture 
the  property  he  devised  his  wife  in  fee,  in 
lieu  of  the  dower  the  law  gave  her,  without 
liability  to  forfeiture,  for  the  offense  of 
marrying  again. 

WALKER,  J.  (concurring).  My  view  of 
this  case  is  that  the  question  as  to  the  va- 
lidity of  the  clause  providing  that,  in  the 
case  of  the  widow's  remarriage  during  the 
minority  of  the  children  the  estate  should 
go  to  them,  is  directly  involved,  and  that 
the  opinion  of  the  court  upon  its  legality  is 
not  a  mere  dictum.  We  are  called  upon  to 
construe  the  clause  and  to  decide  that  very 
question,  as  Justice  ALLEN  says  at  the 
outset,  in  the  statement  of  the  case,  his 
language  being  as  follows: 

*ThiB  is  an  action  instituted  by  the  executor 
of  John  W.  Harper  against  certain  of  the 
beneficiaries  under  his  will  to  ascertain  their 
respective  interests  in  the  estate  of  their  tes- 
tator and  for  instructions  to  the  executor,  and 
the  only  question  presented  by  the  appeal  is  as 
follows:  Has  the  widow  of  John  W.  Harper 
the  right  under  his  will  to  have  paid  over  to  her 
the  share  bequeathed  to  her,  or  should  it  be 
held  in  trust,  giving  her  only  the  income  dur- 
ing the  minority  of  her  children,  or  until  such 
time  as  she  might  remarry  during  such  minori- 
ty." 

So  that  we  must  determine  whether  the 
fund  must  be  held  by  the  trustee  during  the 
widow's  life,  or  paid  over  to  the  children  at 
the  time  of  her  marriage,  if  she  does  re- 
marry. This  is  a  question  of  moment,  and 
invokes  our  decision  upon  the  validity  of 
the  remarriage  clause.  If  she  does  marry,, 
and  the  clause  is  valid,  the  executor  or  trus- 
tee will  pay  it  over  to  the  children  at  once, 
and  she  loses  her  share  of  the  income  of  the 
fund  thereafter.  If  she  does  not  marry,  her 
share  does  not  go  to  the  children.  I  can 
perceive  no  substantial  difference  between 
giving  her  a  part  of  the  fund  during  widow- 
hood (durante  viduitate),  which  may  meau 
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an  estate  for  life  (for  an  estate  during  wid- 
owhood is  an  estate  for  life,  as  stated  by 
Blackstone  and  other  writers),  and  giving  it 
to  her  for  life,  or  until  she  marries,  for  an 
estate  during  her  widowhood  would  neces- 
sarily mean  one  for  life,  unless  she  remar- 
ries, in  which  event  it  would  go  over  to 
others  named  In  the  will.  The  difference  be- 
tween the  two  expressions  is  in  form,  and 
not  in  substance.  Blackstone  (book  2,  star 
page  121)  says: 

'*There  are  some  estates  for  life  which  may 
determine  upon  future  contingencies  before  the 
life  for  which  they  are  created  expires.  As, 
if  an  estate  be  granted  to  a  woman  during  her 
widowhood,  or  to  a  man  until  he  be  promoted  to 
a  benefice ;  in  these  and  similar  cases,  whenever 
the  contingency  happens,  when  the  widow  mar- 
ries, or  when  the  grantee  obtains  a  benefice,  the 
respective  estates  are  absolutely  determined  and 
gone.  Yet,  while  they  subsist,  they  are  reckon- 
ed estates  for  life;  because,  the  time  for  which 
they  will  endure  being  uncertain,  they  may  by 
possibility  last  for  life,  if  the  contingencies  up- 
on which  they  are  to  determine  do  not  sooner 
happen.  And,  moreover,  in  case  an  estate  be 
granted  to  a  man  for  his  life,  generally  it  may 
also  determine  by  his  dvil  death,  as  if  he  en- 
ters into  a  monastery,  whereby  he  is  dead  in 
law,  for  which  reason  in  conveyances  the  grant 
is  usually  made  for  the  term  of  a  man*s  natural 
life' ,  which  can  only  determine  by  his  natural 
death." 


(177  N.  C.  294) 
SHARPB  et  ux.  v.  BROWN.     (No.  322.) 

(Supreme  Court  of  North  Carolina.     April  9, 

1919.) 

1.  Deeds   ^=5>127(2),   130— Rbvebsiok   Aftsb 
Fee  Tail— Effect  of  Statttts. 

Where  a  deed  conyeyed  a  fee  tail  and 
attempted  to  pass  the  reversion  to  others  in  de- 
fault of  heirs  of  the  grantor's  body,  nothing 
passed  by  the  reversion;  estates  in  tail  having 
been  converted  by  Revisal  1905,  I  1578,  into 
estates  in  fee  simple,  and  the  reversion  thereby 
cut  off. 

2.  Deeds  ^=»130  —  Reversion  Afteb  Feb 
Tail— Effect  of  Failubb  of  Heibs. 

Where  a  deed  conveys  realty  to  one  "and 
to  the  heirs  of  her  own  body,'*  a  reversion  re- 
mains in  grantor  to  be  enjoyed  upon  failure  of 
such  heirs  and  which  he  can  convey  to  others. 

8.  Deeds  ^=»127(2)  —  Statutobt  Abolition 
-Effect  of  Conveyance  in  Tail. 

Where  a  deed  conveys  property  to  grantor's 
granddaaghter  "and  to  the  heirs  of  her  own 
body,"  the  granddaughter  takes  a  fee  tail  which 
Revisal  1905,  (  1578,  converts  into  a  fee 
simple  in  her. 

4.  Deeds  ^=»126— Estates  on  Condition  — 
Effect  of  Bibth  of  Issxte. 

Where  property  was  conveyed  to  grantor's 
granddaughter  **and  to  the  heirs  of  her  own 
body"  and  a  child  was  bom  to  such  grand- 
daughter,  the  conveyance  passed  an  estate  in 


fee  tail  converted  by  Revisal  1905,  |  1578,  int«. 
a  fee  simple,  defeasible  if  no  child  was  bom. 
but  absolute  on  the  birth  of  such  child  who  was 
an  heir  of  her  body  although  not  technically  so. 

5.  Deeds  ^=»126— ESstates  on  (Condition  — 
Constbuction. 

If  a  conveyance  to  grantor's  granddaughter 
"and  to  the  heirs  of  her  own  body"  be  con- 
straed  to  mean  "children"  instead  of  "heirs," 
no  child  of  grantee's  body  having  been  born  at 
the  time  of  the  execution  of  the  deed,  and  there 
being  no  intermediate  estate,  after-born  chil- 
dren could  not  take,  and  the  conveyance  would 
be  to  the  granddaughter  alone  in  fee  without 
words  of  inheritance,  the  deed  being  executed 
smce  Revisal  1905,  §  946,  but  defeasible  if  no 
child  were  born  and  absolute  upon  the  birtii  of 
a  child. 

Appeal  from  Superior  Court,  Orange  Coun 
ty;   Devin,  Judge. 

Action  by  R.  C.  Sharpe  and  wife  against 
N.  W.  Brown.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

This  is  an  action  to  recover  the  purchase 
price  of  a  certain  tract  of  land;  the  plain- 
tiffs having  tendered  to  the  defendant  a  deed 
pursuant  to  a  contract  of  purchase,  an4  the 
defendant  having  refused  to  accept  the  same 
upon  the  ground  that  the  plaintiffs  have  not 
an  indefeasible  title  in  fee. 

The  plaintiffs  derive  their  title  under  a 
deed  from  Manly  D.  Stroud  and  wife,  Martha 
Stroud,  of  date  the  30th  day  of  December, 
1893,  which  conveys  the  land  described  in 
the  complaint  upon  the  following  considera- 
tions and  conditions: 

"For  and  in  consideration  of  one  dollar  in 
band  paid,  tlie  receipt  whereof  is  hereby  ac- 
knowledged, and  for  the  further  consideration 
of  the  natural  love  and  affection  which  we,  the 
said  Manly  D.  Stroud  and  his  wife,  Martha 
Stroud,  hath  and  beareth  towards  our  grand- 
daughter, Margaret  Wellons  Stroud,  and  for 
other  divers  good  causes  and  reasons  we  here- 
unto moving,  and  for  the  better  maintenance 
and  preferment,  and  by  these  presents  hath  giv- 
en, granted,  and  by  these  presents  do  give, 
grant  and  copQvey  unto  our  granddaughter, 
Margaret  Wellons  Stroud,  and  to  the  heirs  of 
her  own  body;  if  she  never  have  any  heirs 
of  her  own  body,  then  in  that  event  she  never 
does  have  any,  then  it  is  to  go  to  M.  M.  Stroud 
and  T.  W.  Stroud  their  life,  and  then  to  their 
children." 

Margaret  Wellons  Stroud  intermarried 
with  R.  C.  Sharpe  on  the  1st  of  June,  1915, 
and  she  and  the  said  Sharpe  are  the  plain- 
tiffs in  this  action.  A  child  was  bom  of 
said  marriage  on  the  10th  day  of  August, 
1917,  and  is  now  living. 

His  honor  held  that  the  plaintiffs  could 
convey  an  indefeasible  title  to  the  defend- 
ant, and  rendered  judgment  in  favor  of  the 
plaintiffs,  and  the  defendant  excepted  and 
appealed. 

S.  M.  Oattis,  of  Hillsboro,  for  appellees^ 
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ALLEN,  J.  The  deed  before  as,  while 
similar  in  some  respects,  does  not  have  its 
counterpart  in  any  to  be  found  in  our  re- 
ports, and,  in  the  absence  of  controlling  au- 
thority, we  must  have  recourse  to  the  prin- 
ciples of  the  common  law,  as  "these  things^ 
though  they  may  seem  ancient,  are  neces- 
sarie  notwithstanding  to  be  knowne."    Ck>ke. 

It  must  be  noted  that  the  grantors  do 
not  purport  to  convey  the  land  in  contro- 
versy to  their  granddaughter  for  life  and 
then,  or  after  her  death,  to  the  heirs  of  her 
body;  nor  is  the  limitation  over  to  M.  M. 
and  T.  W.  Stroud  in  the  event  of  death  leav- 
ing no  heirs  of  her  body,  or  leaving  none  sur- 
viving her;  nor  is  a  similar  expression 
used,  illustrations  of  which  may  be  fre- 
quently found  in  the  decided  cases. 

The  conveyance  is  to  ^'Margaret  Wellons 
Stroud  and  to  the  heirs  of  her  own  body, 
if  she  never  have  any  heirs  of  her  own  body, 
then  in  that  event  she  never  does  have  any, 
then  it  Is  to  go  to  M.  M.  Stroud  and  T.  W. 
Stroud  their  life,  and  then  to  their  chil- 
dren." 

At  common  law  a  grant  to  one  and  the 
heirs  of  his  own  body  was  an  estate  upon 
condition,  called  a  fee  conditional,  which 
left  in  the  grantor  the  right  to  re-enter,  up- 
on failure  to  have  heirs  of  the  body,  as  upon 
a  condition  broken. 

"But  the  general  propensity  which  then  pre- 
vailed to  favor  a  liberty  of  alienation  induced 
the  courts  of  justice  to  construe  limitations  of 
this  kind  in  a  very  liberal  manner.  Instead  of 
declaring  that  these  estates  were  descendible  to 
those  heirs  only  who  were  particularly  describ- 
ed in  the  grant,  according  to  the  manifest  inten- 
tion of  the  donors,  and  tiie  strict  prhidples 
of  the  feudal  law,  and  that  the  donees  should 
not,  in  any  case,  be  enabled  by  their  alienation 
to  defeat  the  succession  of  those  who  were 
mentioned  in  the  gift,  or  the  donor's  right  of 
reverter,  they  had  recourse  to  an  ingenious  de- 
vice taken  from  the  nature  of  a  condition. 

"Now  it  is  a  maxim  of  the  common  law  that, 
when  a  condition  is  once  performed,  it  is  hence- 
forth entirely  gone;  and  the  thing  to  which  it 
was  before  annexed  becomes  absolute  and  whol- 
ly unconditional.  The  judge^s  reasoning  upon 
this  ground  determined  that  these  estates  were 
conditional  fees,  that  is,  were  granted  to  a  man 
and  the  heirs  of  his  body,  upon  condition  that 
be  had  such  heirs;  therefore  as  soon  as  the 
donee  of  an  estate  of  this  kind  bad  issue  bom, 
his  estate  became  absolute  by  the  performance 
of  the  condition;  at  least  for  these  three  pur- 
poses: (1)  To  enable  him  to  alien  the  land, 
etc."    1  GreenL  R.  P.  title  2,  c  1,  H  4  and  6. 

In  consequence  of  this  construction,  which 
prevented  the  perpetuation  of  lands  in  one 
family,  which  was  the  purpose  of  the  crea- 
tion of  the  estate,  the  statute  de  donis  (13 
Edw.  1)  was  adopted,  which  converted  the 
fee  conditional  into  a  fee  tall,  which  is  de- 
scribed as  "a  particular  estate  in  the  donee, 
called  an  estate  tail,  subject  to  which  the 
reversion  in  fee  remained  in  the  donor,"  and 


this  estate  was  one  "of  inheritance  in  the 
donee,  and  some  particular  heirs  of  his  body 
to  whom  it  must  descend,  notwithstanding 
any  act  of  the  ancestor."  1  GreenL  R.  P. 
pp.  78  and  79. 

This  brief  outline  of  the  estates,  which  is 
substantially  aa  stated  in  1  Go.  Litt.  19a,  and 
Mod.  Am.  L.  vol.  5,  p.  66  et  eeq.,  shows  that 
a  fee  conditional  was  created  at  common 
law,  and  a  fee  tail  under  the  statute  de 
donis  when  the  estate  was  granted  to  one 
and  the  heirs  of  his  own  body,  wiCh  rever- 
sion to  the  grantor  upon  failure  of  such 
heirs,  and  this  is  the  legal  effect  of  the  deed 
before  us. 

[1]  The  estate  ia  conveyed  to  "Margaret 
Wellons  Stroud  and  to  the  heirs  of  her 
own  body,"  which  is  clearly  a  fee  tail,  and 
the  succeeding  words,  "if  she  never  have 
any  heirs  of  her  own  body  then  in  that 
event  she  never  does  have  any,"  merely  gives 
verbal  expression  to  the  condition  which 
would  give  rise  to  the  operation  of  the  re- 
version in  the  grantor,  without  these  words 
as  matter  of  law,  and  is  no  more  than  the 
law  would  declare  if  not  expressed,  and  the 
further  limitation  to  M.  M.  Stroud  and  T. 
W.  Stroud  is  an  attempt  to  pass  the  rever- 
sion after  the  conveyance  of  the  fee  tafl; 
but,  estates  in  tail  having  been  converted 
by  our  statute  into  a  fee  simple  and  the  re- 
version thereby  cot  off,  nothing  passed  to 
them. 

[2]  In  other  words,  if  the  deed  had  st<^ 
ped  at  a  conveyance  to  "Margaret  Wellons 
Stroud  and  to  the  heirs  of  her  own  body," 
a  reversion  would  have  remained  in  the 
grantor  to  be  enjoyed  upon  failure  of  sudi 
heirs,  and  which  under  our  law  he  could  con- 
vey to  M.  M.  and  T.  W.  Stroud  (Komegay 
V.  Miller,  137  N.  C.  664,  60  S.  B.  315,  107 
Am.  St.  Rep.  605),  and  if  this  is  true  the 
construction  cannot  be  changed,  because  the 
parties  saw  fit  to  incorporate  these  terms 
in  the  deed. 

[3]  It  follows  that  Margaret  Wellons 
Stroud  took  a  fee  tail  under  the  language 
of  the  deed,  and,  as  this  estate  has  been 
converted  into  a  fee  simple  under  our  stat- 
ute (Rev.  I  1578),  she  has  the  right  to  con- 
vey an  estate  in  fee. 

There  are  several  cases  in  our  Reports, 
prior  to  the  act  of  1827  (Rev.  §  1581),  which 
give  this  construction  to  devises,  in  which 
the  language  was  much  more  favorable  to 
the  contention  of  the  defendant  than  that 
used  in  the  present  deed,  and  the  statute  has 
no  bearing  because  the  limitation  over  la  not 
contingent  '*upon  the  dying  of  any  person 
without  heirs  or  heirs  of  the  body,  etc.," 
bnt  upon  having  an  heir  of  her  body,  whi<di 
was  met  upon  the  birth  of  a  diild,  under  the 
authority  of  Bank  v.  Murray,  175  N.  G.  64, 
94  S.  E.  666,  In  which  it  was  held  that  in 
a  devise  to  a  son  and  "should  he  not  marry-^ 
or  even  marry  and  have  no  issue,"  then 
over,  that  the  condition  was  performed  and 
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the  estate  absolute  upon  marriage  and  birth 
of  issue  without  regard  to  the  time  of  the 
death  of  the  son. 
In  Sanders  y.  Hyatt»  8  N.  G.  247: 

"Devise  to  A.,  and  if  he  dies  without  any 
lawful  begotten  heir  of  his  body»  then  to  his 
brother  and  sisters.  Held  that  the  devise  to  A. 
IS  of  an  estate  tail,  which,  by  the  act  of  1784, 
is  converted  into  a  fee  simple,  and  the  ulterior 
limitation  is  therefore  void." 

In  Ross  y.  Toms,  15  N.  C.  870,  it  was  held 
that— 

"A  devise  of  lands  to  A.  for  life  and  after 
her  death  to  be  equally  divided  among  the 
•male  or  female  heirs  begotten  of  her  body,  and 
for  want  of  audi  heirs,  then  over,  gives  A.  an 
estate  tail  in  the  land,  which  by  the  act  of 
1784  (Rev.  c  204)  is  converted  mto  a  fee. 


t» 


In  HoUowell  y.  Kornegay,  29  N.  0.  261: 

''A.  by  will,  in  1786,  devised  to  his  son  R.  a 
tract  of  land  and  then  proceeded  as  follows: 
'And  my  desire  is,  if  my  son  R^  die  without 
heir  lawfully  begotten  of  his  body,  for  it  to  be 
sold,  and  equally  divided  between  his  own 
sisters/  JBeld^  that  the  limitation  over  was  too 
remote,  and  that  estates  tail  having  by  the  act 
of  1784  been  converted  Into  fee-simple  estate, 
the  son  R.  took  an  absolute  estate  in  fee  simple 
in  the  land  devised." 

In  the  last  case,  Ruffln,  O.  J^  after  citing 
Sanders  v.  Hyatt  and  noting  the  difference 
in  the  langaage,  says: 

'*But  that  difference  is  entirely  immaterial, 
as  in  each  case  the  disposition  over  is  after  the 
death  of  the  first  taicer  Sdthout  heir  lawfully 
begotten  of  his  body,'  that  is,  of  *  a  remainder 
after  an  estate  tail  in  possession;  which  the 
act  of  '84  makes  void.  The  fee  vested  in  Rich- 
ard, and  is  now  in  the  defendant. 


fee,  without  words  of  Inheritance,  because 
the  deed  bears  date  since  the  act  of  1879 
(Rev.  I  946),  but  defeasible  if  no  child  was 
bom,  and  absolute  when  a  child  was  born, 
under  the  Murray  Case,  which  event  has 
taken  place. 

We  therefore  conclude  In  any  view  of  the 
case  the  plaintiffs  can  convey  a  good  title 
to  the  defendant,  and  this  carries  out  and 
gives  effect  to  the '  intent  of  the  grantors, 
manifest  on  the  face  of  the  deed,  which 
was  executed  22  years  before  the  marriage 
of  the  granddaughter  when  she  was  a  small 
child,  in  consideration  "of  natural  love  and 
affection  for  her  better  maintenance  and 
preferment";  the  grantors  having  in  mind 
that  she  might  not  reach  womanhood,  but 
desiring,  if  she  did  so  and  married,  her 
estate  should  be  absolute  upon  the  birth 
of  a  child. 

Affirmed. 


»» 


[4]  Another  and  simpler  method  of  reach- 
ing the  same  result  Is  that  the  conveyance 
to  the  granddaughter  and.  the  heirs  of  her 
own  body  passed  an  estate  in  fee  tail,  which 
by  our  statute  was  converted  into  a  fee 
simple,  defeasible  if  no  child  was  born  to 
her,  but  which  became  absolute  upon  the 
birth  of  a  child,  who  was  an  "heir"  of  her 
body  as  the  term  is  generally  understood,  al- 
though not  technically  so,  because  of  the 
rule  that  no  one  can  be  heir  to  the  living. 

[8]  If,  however,  we  construed  the  words 
"to  the  heirs  of  her  own  body,"  wherever 
they  appear,  to  mean  children,  so  that  the 
deed  would  read  "unto  our  granddaughter, 
Margaret  Wellons  Stroud  and  to  her  chil- 
dren, if  she  never  have  any  children  then  in 
that  event  she  never  does  have  any,"  we 
would  reach  the  same  conclusion,  because, 
there  being  no  diild  bom  at  the  time  of  the 
execution  of  the  deed  and  no  intermediate 
estate,  after-bom  children  could  not  take 
(PoweU  y.  Powell,  168  N.  a  662,  84  S.  B. 
860),  and  the  conveyance  would  be  to  the 
granddaughter   alone,    which   would   be   in 


(177  N.  C.  887) 
In  re  JONES'   ESTATE.     (Na  824.) 

(Supreme  Court  of  North  Carolina.    April  15, 

1919.) 

1.  EXEOUTORS  AND  Adhinistratobs  ^=»37(3) 

—  Right  to  Auministeb  —  Determination 

AS  Between  Afplioants. 
Where  application  for  letters  d.  b.  n.  c.  t.  a. 
has  been  made  within  six  months  from  the 
death  of  the  first  administrator  with  the  will 
annexed,  the  rights  of  applicants  for  letters  are 
to  be  determined  as  regulated  by  Revisal  1905» 
I  3,  prescribing  the  order  in  which  persons  are 
entitled  to  administer  without  reference  to  the 
limitation  of  six  months  in  section  12. 

2.  EXECtTTOBS  AND   ADMINISTRATORS  ^S»37(8) 

— RioHT  TO  Administer— Pbbfersnces. 
Since  Revisal  1905,  (  11,  contemplates  that 
one  having  a  right  to  administer  can  only  be 
deprived  thereof  by  renunciation,  that  a  ma- 
jority in  number  of  those  in  the  same  degree 
of  kinship  have  nominated  a  stranger  as  ad- 
ministrator d.  b.  n.  c.  t  a.  does  not  deprive  an 
individual  member  of  such  class  who  is  the  own- 
er of  a  larger  share  of  the  estate  than  the  oth- 
ers of  his  preference  right  to  administration. 

Appeal  from  Superior  Court,  Person  Coun- 
ty; Lyon,  Judge. 

Proceedings  by  J.  Lacy  Williams  to  be 
appointed  administrator  de  bonis  non  cum 
testamento  annexo  of  the  estate  of  R.  Jeff 
Jones.  A  decree  confirming  the  appointment 
of  S.  P.  Williams  and  dismissing  the  petition 
was  reversed,  and  S.  P.  Williams  appeals. 
No  error. 

This  is  a  contest  over  the  appointment  of 
an  administrator  d.  b.  n.  c.  t  a.  of  the  estate 
of  IL  Jeff  Jones. 

R.  Jeff  Jones  died  in  DanviUe,  Va.,  in 
1992  testate,  leaving  his  estate  to  his  wife, 
Lenora  Jones,  with  the  power  to  sell  all  his 
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property  and  invest  the  proceeds  in  cotton 
mill,  railroad*  or  bank  stock;  she  to  have 
the  use  of  it  during  her  lifetime  as  she  wish- 
ed. She  qualified  as  his  administratrix  with 
the  will  annexed  and  wound  up  his  estate, 
converting  all  the  property  into  Riverside 
Cotton  Mill  stocks.  Mr&  Lenora  Jones,  said 
widow,  soon  thereafter  moved  to  Roxboro, 
N.  C,  and  resided  there  until  her  death,  on 
August  6,  1918.  She  had  kept  the  stock, 
amounting  to  $6,800  (par  value)  intact,  only 
using  the  income. 

Upon  her  death  her  brother,  S.  P.  Williams, 
qualified  as  administrator  upon  her  individu- 
al estate,  and  also  applied  for  letters  of 
administration  c.  t.  a.  de  bonis  non  on  the 
estate  of  R.  JefT  Jones  on  account  of  said 
cotton  mill  stock  which  he  found  in  the 
possession  of  Mrs.  Lenora  Jones  belonging 
to  R.  Jeif  Jones*  estate.  At  that  time  none 
of  the  next  of  kin  of  R.  Jeff  Jones  had  ap- 
plied for  letters  on  his  estate,  the  widow  hav- 
ing then  been  dead  five  months. 

The  next  of  kin  and  distributees  of  R. 
JefT  Jones  residing  in  this  state  were  Hallie 
Jones,  Reade  Jones,  Mrs.  Etta  Chambers,  and 
Lacy  Williams,  and  are  of  equal  degree  of 
kin  to  testator.  Two  nephews,  Bernard  Wil- 
liams and  Jack  Jones,  of  same  kin,  are  now 
in  military  service.  The  other  next  of  kin 
are  residents  of  Virginia. 

Three  of  the  next  of  kin,  Hallie  Jones, 
Reade  Jones,  and  Mrs.  Etta  Chambers,  re- 
nounced th^r  right  to  qualify  and  nominated 
S.  P.  Williams,  the  appellant,  and  asked  that 
he  be  appointed  as  administrator,  and  S.  P. 
Williams,  the  appellant,  was  appointed  and 
gave  bond. 

J.  Lacy  Williams,  the  only  remaining  next 
of  kin  residing  in  the  state,  then  ain;)lied  for 
letters,  and  asked  that  S.  P.  Williams  be 
removed,  and  upon  the  hearing  the  clerk  held 
"that,  the  three  next  of  kin  having  filed  their 
renunciation  and  having  nominated  S.  P. 
Williams,  the  court,  in  the  exercise  of  its 
discretionaiy  powers  to  select  and  to  appoint 
an  administrator  from  among  the  applicants 
of  equal  degree  of  kin  or  right  to  administer, 
having  found  S.  P.  Williams  competent  and 
capable  to  perform  the  duties  of  the  office," 
confirmed  his  appointment,  and  dismissed  the 
petition. 

Upon  appeal  to  the  court  in  term  his  honor 
reversed  the  decision  of  the  clerk,  and  held 
that  J.  Lacy  Williams  had  the  right  of  ad- 
ministration in  preference  to  respondent,  and 
Williams  appealed. 

Luther  M.  Carlton,  of  Roxboro,  for  ap- 
pellant 
F.  O.  Carver,  of  Roxboro,  for  appellee. 

ALLEN,  J.  Two  questions  are  presented 
by  the  appeal: 

(1)  Does  the  provision  in  section  12  of  the 
Revisal  giving  discretionary  ix)wer  to  the 
clerk  to  appoint  some  suitable  person  admin- 


f  istrator,  when  no  person  entitled  to  adminis- 
ter has  made  application  for  letters  within 
six  months  from  the  death  of  the  decedent, 
control  in  an  application  for  the  appointment 
of  an  administrator  de  bonis  non  cum  testa- 
mento  annexo  made  more  than  six  months 
after  the  death  of  the  testator,  and  within 
six  months  of  the  death  of  the  prior  adminis- 
trator or  executor? 

(2)  Does  the  nomination  of  a  stranger  for 
appointment  by  two  or  more  of  the  next  of 
kin  entitled  to  administer  affect  the  right  of 
another  of  the  next  of  kin  of  equal  degree 
who  did  not  Join  in  the  nomination? 

The  statute,  which  confers  Jurisdiction  on 
the  clerk  to  appoint  some  suitable  person  ad- 
ministrator wh^i  no  one  entitled  to  adminis- 
ter has  made  application  for  letters  within 
six  months  from  the  death  of  the  decedent, 
is  found  in  the  second  subdivision  of  chapter 
1  of  the  Revisal,  which  is  devoted  to  adminis- 
tration. This  subdivision  clearly  recognizes 
the  distinction  between  letters  of  administra- 
tion, which  issue  in  case  of  intestacy,  and 
letters  testamentaiy,  issuing  when  there  Is  a 
will. 

In  section  3  it  Is  provided  that  'letters  of 
administration,  in  case  of  intestacy,  shall  be 
granted  to  the  persons  entitled  thereto  and 
applying  for  the  same,  in  the  following  or- 
der,*' and  then  follows  the  enumeration  of  the 
classes.  Section  5:  "The  derk  shall  not 
issue  l€tter$  of  administration  or  letters 
testamentary  to  any  person  who,  at  the  time 
of  appearing  to  qualify'*  is  disqualified,  and 
then  the  disqualifications  are  stated.  Sec- 
tion 6  provides  that,  where  an  executor  or 
any  person  having  a  prior  right  to  administer 
is  under  the  disqualification  of  nonage  or  is 
temporarily  absent  from  the  state,  "such  per- 
son is  entitled  to  six  months,  after  coming 
of  age  or  after  his  return  to  the  state,  in 
which  to  make  application  for  letters  testa- 
m^ntary  or  letters  of  administration,"  Sec- 
tion 10  makes  provision  for  a  renunciation  by 
the  executor,  and  section  11  for  a  renuncia- 
tion by  those  having  a  prior  right  to  admims- 
ter.    (Italics  ours.) 

It  is  thus  seen  that  throughout  the  subdivi- 
sion the  line  is  clearly  marked  between  "let- 
ters of  administration"  and  "letters  testa- 
mentary," and  between  Ihe  executor  and  one 
entitled  to  administer,  and  this  distinction  is 
retained  in  sections  12  and  13,  the  first  being 
entitled  "When  Person  Entitled  Deemed  to 
Have  Renounced,"  and  the  second  "When 
Executor  Deemed  to  Have  Renounced.*'  Sec- 
tion 12  provides:  "If  any  person  entitled  to 
letters  of  administration,  fails  or  refuses,** 
etc.  "If  no  person  entitled  to  administer 
shall  apply  for  letters  of  administration" — 
and  was  intended  to  apply  to  cases  of  in- 
testacy* and  not  to  those  where  there  is  a 
will.  A  consideration  of  the  next  subdivision 
in  the  chapter,  entitled  "Will  Ann^ed," 
strengthens  this  position,  because  provision 
is  made  in  section  14  for  the  appointment  of 
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an  administrator  with  the  will  annexed  when 
there  is  no  executor  qualified  to  act  "In  the 
order  prescribed  in  this  chapter,"  and  not 
within  the  time. 

It  may  be,  by  analogy,  section  12  is  broad 
enough  to  cover  cases  where  no  executor  is 
named  in  the  will,  or  when  one  namea  re- 
fuses to  qualify,  but  primarily  its  purpose 
is  to  deal  with  cases  of  intestacy,  and  for  the 
reason  that  in  the  vast  majority  of  cases  ex- 
ecutors are  named  in  wills  and  qualify,  and 
comparatively  few  are  removed  by  death  or 
otherwise  within  six  months  from  the  death 
of  the  testator,  and  if  it  should  be  held  that 
the  limitation  of  six  months  applied  in  such 
cases,  it  would  be  a  denial  of  the  right  to  ad- 
minister to  those  placed  by  law  in  the  prefer- 
red classes. 

[1]  We  cannot  think  such  was  the  intent  of 
the  General  Assembly,  and  are  of  opinion 
that,  the  application  for  letters  having  been 
made  within  six  months  from  the  death  of 
the  first  administrator  with  the  will  annexed, 
the  parties  should  have  their  rights  deter- 
mined as  regulated  by  section  3,  which  pre- 
scribes the  order  in  which  persons  are  enti- 
tled to  administer,  without  reference  to  the 
limitation  of  six  months  in  section  12. 

Who,  then,  has  the  right  to  administer 
under  the  statute?  Three  of  the  four  in  the 
preferred  class,  representing  a  bequest  of 
$100,  have  renounced  and  nominated  S.  P. 
Williams,  a  stranger,  and  the  fourth  of  the 
class,  J.  Lacy  Williams,  representing  prac- 
tically one-fourth  of  the  estate,  has  made  sv 
■plication  for  appointment  and  has  been  ap- 
pointed, and  the  controversy  is  therefore  be- 
tween the  nominee  of  the  majority  of  the  next 
of  kin  who  have  very  little  pecuniary  interest 
and  one  of  the  next  of  kin  owning  a  large 
part  of  the  estate. 

The  right  to  nominate  an  administrator  is 
recognized  in  several  decisions  in  our  court, 
collected  and  discussed  in  Boynton  v.  Heartt, 
158  N.  C.  488,  74  S.  E.  470,  Ann.  Cas.  1913D, 
616,  but  in  none  of  them  has  the  nomination 
been  approved  or  sustained  when  a  stranger 
was  nominated  by  a  majority  as  against  one 
in  the  preferred  class. 

The  statute  gives  each  of  the  next  of  kin 
in  the  same  class  the  same  right  to  adminis- 
ter, the  interests  are  frequently  antagonistic, 
as  in  this  case  there  may  be  no  community  of 
interest,  and  if  numbers  are  permitted  to  con- 
trol three  of  the  next  of  kin,  representing  a 
pecuniaiy  interest  of  $1  each,  could  name  an 
administrator  as  against  two  entitled  to  $1,- 
000  or  $10,000  each. 

[2]  We  see  no  reason  for  permitting  a 
majority  to  deprive  another  of  his  right,  and 
the  statute  (Revisal,  S  11)  seems  to  contem- 
plate that  this  can  only  be  done  by  his  own 
act,  by  renunciation. 

In  Pennsylvania  the  register  had  the  power 
of  appointment,  and  in  Swarts'  Estate,  188 


Pa.  72,  41  Atl.  1001,  the  court  said  of  the 
question  now  before  us: 

"The  discretion  vested  in  the  register  is  limit- 
ed to  a  selection  from  each  class  entitled  in  Its 
order,  and  neither  he  nor  the  parties  renounc- 
ing can  pass  by  one  of  the  children  competent  to 
administer  and  vest  the  appointment  in  a  strang- 
er. William's  Appeal,  7  Pa,  259;  McClel- 
lan's  Appeal,  16  Pa.  110." 

Again,  in  Justice  v.  WUkins,  251  111.  16,  95 
N.  E.  1026: 

"Any  one  of  the  nephews  and  nieces  in  this 
state,  and  otherwise  qualified,  was  entitled  to 
be  appointed  as  administrator,  and  the  court 
might  have  granted  letters  to  any  one  or  more 
of  them.  Could  he  legally  appoint  a  stranger  to 
the  class,  nominated  by  one  of  these  nephews 
or  nieces,  unless  the  others  who  were  equally 
entitled  to  administer  waived  their  rights?  We 
think  not.  In  our  judgment  the  statute  is  man- 
datory to  appoint  one  or  more  of  the  next  of 
kin  residing  in  the  state,  who  were  otherwise 
qualified,  unless  they  waived  their  rights. 
O'Rear  v.  Crum,  135  lU.  294,  25  N.  E.  1097 ; 
Judd  V.  Ross,  146  lU.  40,  34  N.  E.  631.  When 
any  one  heir  of  the  class  waives  the  right  and 
nominates  another,  the  one  so  nominated  is  not 
to  stand  in  the  place  of  the  other,  with  equal 
rights  to  administer  as  against  the  other  heirs 
of  the  dass,  unless  the  person  nominating  is  the 
only  heir  of  that  class.  If  all  of  those  who  ap- 
pear of  the  dass  entitled  to  administer  waive 
that  right,  and  another  person  is  appointed  at 
his,  her,  or  their  request,  if  one  of  the  others 
of  the  dass  who  are  equally  entitled  to  admin- 
ister appears  'within  sixty  days  from  the  death 
of  the  intestate'  and  insists  upon  his  right  to 
administer  in  person,  and  if  be  is  a  competent 
person,  we  are  of  the  opinion  that  it  would  be 
the  duty  of  the  court  to  appoint  him,  provided 
however,  in  turning  over  the  estate  the  court 
may  make  all  necessary  orders  for  its  proper 
protection,  and  for  the  compensation  of  the 
person  theretofore  appointed." 

"Code  Civ.  Proc.  §  1366,  m  fixing  the  order 
in  which  certain  classes  of  persons  are  entitled 
to  administer  a  decedent's  estate,  provides 
(subdivision  2)  that  in  the  absence  of  a  surviv- 
ing husband  or  wife  children  shall  be  appointed. 
♦  *  •  Section  1379  provides  that  'adminis- 
tration may  be  granted  to  one  or  more  compe- 
tent persons,  although  not  otherwise  entitled  to 
the  same  at  the  written  request  of  the  person 
entitled  filed  in  the  court.'  Held  that,  where 
three  daughters  survived,  and  one  of  them  ap- 
plied for  administration,  she  should  be  appoint- 
ed, though  a  competent  person  nominated  by  the 
other  two  daughters  also  applied ;  the  court 
not  having  any  discretion  in  such  case."  In  re 
Myers'  Estate,  9  Cal.  App.  694,  100  Pac.  712. 

The  same  principle  is  declared  in  Cramer 
V.  Sharp,  49  N.  J.  Eq.  558,  24  Atl.  962. 

We  are  therefore  of  opinion  his  honor 
committed  no  error  in  holding  that  J.  Lacy 
Williams  is  entitled  to  the  appointment  as 
administrator  d.  b.  n.  c.  t  a.  in  preference  to 
S.  P.  Williams,  a  stranger. 

No  error* 
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WIM.IAMSON  T,  BABON  et  aL    (No.  286.) 

(Supreme  Court  of  North  Carolina.    April  15, 

191V>.) 

1.  MoBTOAGEs  ^=9608%  -*  Deed  Absolute 
AS  Moktoage—Allboation  and  Pboof. 

A  written  deed  absolute  in  terms  cannot  be 
changed  into  a  mortgage,  except  upon  allegation 
and  proof  that  the  clause  of  redemption  was 
omitted  by  reason  of  ignorance,  mistake,  fraud, 
or  undue  advantage. 

2.  Judgment  <S=>347— Setting  Aside— Lack 
OF  Essential  Pboof. 

Where  a  fact  essential  to  support  judgment 
for  plaintiff  is  entirely  lacking,  judgment  must 
be  set  aside. 

8.  Coubts  ^=»9(K6)-^ulb  of  Stabs  Decisis. 

Where  a  case  does  not  purport  to  lay  down 
any  definite  or  different  principle  or  question 
or  disturb  the  law  prevailing  and  has  not  since 
been  referred  to  or  cited,  a  rule  therein  an- 
nounced In  direct  conflict  with  prior  decisions, 
reafllrmed  in  later  decision,  all  holding  that 
in  order  to  change  a  deed  into  a  mortgage  it 
must  be  alleged  and  proved  that  clause  of  re- 
demption was  omitted  by  mistake,  etc,  cannot 
be  invoked  on  the  principle  of  stare  decisis. 

4.  Coubts  <ix=»8d— Rule  of  Stabs  Decisis. 

The  doctrine  of  stare  decisis  is  fully  es- 
tablished in  North  Carolina,  and  in  proper  in- 
stances the  courts  will  continue  to  be  upheld. 

5.  CouBTs  «=»90(4)  —  Stabs  Decisis— Inteb- 

PBBTATION    OF    STATUTE. 

In  case  of  an  authoritative  interpretation 
of  a  statute  formally  made  by  a  court  of  last 
resort,  a  single  decision  becomes  a  precedent 
sufficiently  authoritative  to  protect  rights  ac- 
quired during  its  continuance. 

6.  Coubts  ^s>89— Stabb  Decisis— 'Decisions 
Dbclabatobt  of  CoMicoN  Law. 

To  establish  a  precedent  sufficiently  author- 
itative to  protect  rights  acquired  during  its 
continuance,  it  is  usually  required,  in  case  of 
decisions  declaratory  of  the  common  law  or  of 
general  equitable  principles,  that  there  be  a 
series  of  decisions,  or,  if  one,  that  it  be  so 
definite  in  its  terms  and  so  generally  acqui- 
esced in  and  acted  on  that  it  has  come  to  be 
recognized  as  the  accepted  rule  on  a  given 
question. 

7.  Coubts  «=»90(6>  —  Stabe  Decisis  —  Deci- 
sions Dbclabatobt  of  Coiihon  Law. 

A  Supreme  Court  decision  in  a  case  declara- 
tory of  common  law,  or  of  general  equitable 
principles,  does  not  constitute  the  law,  but  is 
only  evidence  thereof,  and  the  general  rule  is 
that,  when  a  court  of  last  resort  has  overrul- 
ed such  decision,  it  is  not  thereafter  considered 
bad  law,  but  as  never  having  been  the  law  ap- 
plicable in  such  case. 

Appeal  from  Superior  Court,  Ck)lainbus 
Comity;  0.  O.  Lyon,  Judge. 

Action  by  N.  L^  H.  Williamson  against  F. 
J.  Rabon  and  another.  Judgment  for  plaln- 
tifC,  and  defendants  appeal.    Error. 


Hie  action  Is  to  have  a  written  deed  for 
two  tracts  of  land  from  plaintiff  to  defendant, 
absolute  in  terms  and  for  value,  declared  and 
dealt  with  as  a  mortgage  to  secore  about 
$2,000,  with  accrued  interest,  exact  amount 
indefinite,  on  allegation  and  proof  tending  to 
show  that,  at  the  timje  the  deed  was  execoted, 
there  was  a  parol  agreement  between  the 
parties  that  the  same  should  stand  as  mort- 
gage to  secure  said  amount,  and  plaintiff 
should  have  as  much  as  three  years  to  re- 
deem same. 

There  was  denial  of  the  agreement  by  the 
defendant,  with  averment  and  proof  tending 
to  show  that  the  deed  was  absolute  in  term 
for  a  full  and  valuable  consideration  paid  to 
the  plaintiff. 

On  issues  submitted,  the  jury  rendered  the 
following  verdict: 

"(1)  Did  the  defendants  procure  the  deed, 
dated  January  6,  1915,  in  form  a  fee  simple  up- 
on the  promise  that  plaintiff  should  have  the 
right  to  redeem  the  land  therein  described  upon 
payment  of  money  advanced  for  plaintiff?  An- 
swer: Yes. 

"If  so,  w^at  is  amount  of  debt  due  by  plaintiff 
to  defendants  to  secure  the  land  in  controver- 
sy? Answer:  $2,862,  with  interest  from  Jan- 
uary 6,  1915." 

Irvln  B.  Tucker  and  H.  L.  Lyon,  both  of 
Wblteville,  tor  appellants. 

McT.«an,  Varser  &  McLean,  of  Lumberton, 
and  Lewis  &  Powell,  of  Wbiteville,  for 
appellee. 

HOKE,  J.  [1]  It  is  the  law  of  this  state 
that— 

'*A  written  deed,  absolute  in  terms,  cannot 
be  changed  into  a  mortgage  except  upon  al- 
legation and  proof  that  the  clause  of  redemp- 
tion was  omitted  by  reason  of  ignorance,  mis- 
take, fraud,  or  undue  advantage.*' 

This  position  was  approved  and  confirmed 
in  the  recent  case  of  Newton  v.  Clark,  174  N. 
C.  303,  93  S.  E.  961,  and  it  was  there  further 
held  that — 

*Tarol  evidence  that  a  deed  to  lands  was 
made  on  an  agreement  to  reconvey  the  same  to 
the  grantor  on  a  certain  contingency  is  incom- 
petent to  establish  a  parol  trust  in  the  gran- 
tor's favor,"  etc.,  citing  a  long  line  of  author- 
ities in  support  of  both  positions. 

The  opinion  then  quotes  with  approval 
from  Pearson,  Judge,  in  Sowell  v.  Barrett,  45 
N.  C.  54,  as  follows: 

"Since  Streator  v.  Jones,  10  N.  C.  423,  there 
has  been  a  uniform  current  of  decisions,  by 
which  these  two  principles  are  established  in 
reference  to  bills  which  seek  to  correct  a  deed, 
absolute  on  its  face,  into  a  mortgage  or  security 
for  a  debt:  (1)  It  must  be  alleged,  and  of 
course  proven,  that  the  clause  of  redemption 
was  omitted  by  reason  of  ignorance,  mistake, 
fraud,  or  undue  advantage;  (2)  the  intention 
must  be  established  not  merely  by  proof  of 
declarations,  but  by  proof  of  facts  and  dnmrn- 
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stances,  dehors  the  deed,  inconsisteiit  with  the  | 
idea  of  an  absolnte  purchase.     Otherwise,  ti-  j 
ties  evidenced  by  solexxm  deeds  would  be  at  all 
times  exposed  to  the  'slippery  memory  of  wit- 
nesses.*" 

And  proceeds:  ''These  principles  are  fully 
discussed  in  Kelly  v.  Bryan,  6  Ircd.  Eiq.  41  N. 
G.  2S3,  and  it  is  useless  to  elaborate  them 
again.  This  excerpt  from  the  opinion  has  been 
quoted  literally  and  with  approval  in  Bonham 
V.  Craig,  80  N.  C.  224;  Watkins  v.  Williams, 
123  N.  C.  170  [31  S.  E.  888];  Porter  ▼.  White, 
128  N.  C.  43  r38  S.  E.  24].  And  the  same  pnn- 
ciple  is  declared  in  different  language  in  Kelly 
▼.  Bryan,  41  N.  C.  286;  Brown  v.  Carson,  45 
N.  C.  272;  Briant  v.  Corpening,  62  N.  C-  825; 
Edgerton  v.  Jones,  102  N.  C.  288  [9  S.  E.  21; 
Norris  v.  McLam,  104  N.  C.  160  [10  S.  E.  140]; 
Sprague  v.  Bond,  115  N.  C.  532  [20  S.  E..709]." 

And  in  negation  of  the  right  to  establi^  a 
parol  trust  in  favor  of  the  grantor,  cites 
Gaylord  t.  Gaylord,  150  N.  C.  p.  228,  63  S. 
B.  1028. 

[2]  It  is  nowhere  alleged  In  the  pleadings 
that  the  danse  of  redemption  was  omitted 
hy  mistake,  nor  do  we  find  that  any  proof 
was  offered  to  that  effect,  nor  Is  It  estab- 
lished by  the  verdict.  This  is  not  a  case, 
then,  of  a  defective  statement  of  a  cause  of 
action  wliich  has  been  in  any  way  supple- 
mented or  cnred,  but  the  case  presented  is 
one  where  a  fact,  essential  to  support  a 
judgment  in  plaintiff's  favor,  is  entirely  lack- 
ing, and  the  same  must  therefore  be  set  aside. 
Warllck  v.  Plonk,  108  N.  0.  81,  9  S.  B.  190; 
Emery  et  ux.  v.  R.  R.,  102  N.  C.  209,  9  S.  E. 
139,  11  Am.  St.  Rep.  727.  It  the  latter  case, 
the  principle  is  stated  as  follows: 

'The  verdict,  whether  in  response  to  one  or 
many  issues,  must  establish  facts  sufficient  to 
enable  tne  court  to  proceed  to  judgment. 


If 


[3,4]  We  were  referred  by  counsti  for 
plaintiff  to  the  case  of  Puller  v.  Jenkins,  130 
N.  C.  654,  41  S.  E.  706,  as  an  authority  to 
the  effect  that  a  deed,  absolute  in  form,  may 
be  changed  into  a  mortgage  by  reason  of  a 
cotemporaneous  parol  agreement  to  that  ef- 
fect and  without  allegation  or  proof  that  the 
clause  of  redemption  was  omitted  by  mis- 
take or  fraud,  etc.,  and  it  is  insisted  that  the 
principle  of  stare  decisis  may  be  invoked  in 
support  of  the  present  proceedings  and  in  pro- 
tection of  the  rights  and  interests  arising  to 
plaintiff  while  that  case  expressed  the  rul- 
ing of  the  Supreme  Court  on  the  question 
presented.  The  doctrine  of  stare  decisis  or 
the  principle  of  adherence  to  judicial  prece- 
dents is  fully  established  in  this  state  and, 
in  proper  instances,  will  continue  to  be  stead- 
fastly upheld.  Mason  v.  Cotton  Co.,  148  N. 
C.  492,  62  S.  B.  625,  18  L.  R.  A.  (N.  S.)  1221, 
128  Am.  St  R^.  635,  and  Hill  v.  R.  R.,  143 
N.  C.  539,  55  S.  B.  854,  9  L.  R.  A.  (N.  S.)  606. 
The  position  recognized  in  Fuller  v.  Jenkins 
having  been  entirely  disapproved  in  the  lat- 
er case  of  Newton  v.  Clark,  supra,  the  doc- 
trine is  not  in  strictness  presented  by  the 


record,  and  the  question  recurs  on  the  effect 
to  be  allowed  the  case  of  Fuller  ▼.  Jenkins 
as  a  precedent  in  support  of  the  interest 
which  plaintiff  is  here  endeavoring  to  assert. 

[5,  61  While  a  single  decision  may  become 
a  precedent  sufficiently  authoritative  to  pro< 
tect  rights  acquired  during  its  continuance, 
such  a  case  more  frequently  occurs  in  the 
construction  of  statutes  applicable,  in  which 
case  an  authoritative  interpretation,  formally 
made  by  a  court  of  last  resort.  Is  thereafter 
considered  a  part  of  the  law  its^f  and  may 
be  Invoked  to  protect  titles  acquired  and  in- 
vestments made  on  the  faith  of  the  principle 
so  recognlssed  and  declared.  In  decisions, 
however,  declaratory  of  the  common  law  or 
of  general  equitable  principles,  in  order  to 
establishment  of  such  a  precedent.  It  is  more 
usually  required  that  there  be  a  series  of  de- 
cisions on  a  given  subject,  or,  if  one,  that 
it  be  so  definitive  in  its  terms  and  so  gener- 
ally acquiesced  in  and  acted  on  that  it  has 
come  to  be  recognized  as  the  accepted  rule  on 
a  given  question. 

[7]  It  is  said  that  a  Supreme  Court  dedl- 
eion  in  that  dass  of  cases  does  not  consti- 
tute the  law,  but  is  only  evidence  of  It  and 
the  general  rule  Is  that,  when  a  court  of  last 
resort  has  f^lt  called  on  to  overrule  such  a 
decision,  it  is  not  thereafter  considered  bad 
law,  but  as  never  having  been  the  law  ap- 
plicable in  such  case.  Mason  v.  Cotton  Co., 
supra,  and  authorities  cited;  Ram  on  Judg- 
ments, c  8,  p.  47.  And  the  4]uestlon  of  how 
far  it  i^ould  serve  to  protect  intervening 
rights  is  largely  In  the  discretion  of  the  court 
that  rendered  it  (Black  on  the  Law  of  Ju- 
dicial Precedents,  p.  187),  dependent  on  the 
character  of  the  decision  itself,  that  is, 
whether  it  is  sufficiently  definitive  and  pur- 
ports to  establish  a  given  principle,  the  na« 
ture  of  the  right  for  which  protection  is 
claimed,  and  whetlier  it  was  considered  and 
reasonably  relied  upon  in  the  case  presented, 
and  how  far  a  sound  public  policy  is  Involved 
and  must  be  allowed  to  affect  the  question. 
The  principle  appearing  in  Fuller  v.  Jenkins 
is  in  direct  antagonism  to  the  law  of  this 
state,  as  established  by  a  current  of  decisions, 
well-nigh  from  the  beginning  of  the  court, 
certainly  as  far  back  as  Streator  v.  Jones,  10 
N.  C.  423,  in  1824,  one  of  them.  Porter  v. 
White,  128  N.  C.  42,  38  S.  E.  24,  just  one 
year  prior  to  the  case  in  question  and  fully 
reaffirmed  in  the  later  decision  of  Newton  v. 
Clark,  supra;  all  holding  that,  in  order  to 
change  a  deed  into  a  mortgage,  it  must  be 
alleged  and  proved  that  the  clause  of  re- 
demption was  omitted  by  mistake,  etc  The 
case  does  not,  in  terms,  purport  to  lay  down 
any  definite  or  different  principle  nor  to  ques- 
tion or  disturb  the  law  as  it  formerly  pre- 
vailed. It  has  not  since  been  cited  or  referred 
to  as  an  authoritative  precedent  and  Is  evi- 
dently an  inadvertence  on  the  part  of  the 
court  and  of  the  able  and  learned  judge  whd 
wrote  the  opinion.     In  the  case  of  Ray  v. 
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Patterson,  170  N.  C.  p.  226,  87  S.  E.  212,  to 
which  we  were  also  dted  and  in  which  a 
similar  Issue  appeared,  the  decision  was  made 
to  tarn  principally  on  an  erroneous  ruling 
of  the  court  as  to  the  quantum  of  proof  for 
which  a  new  trial  was  allowed,  and  the  in- 
stant question  was  in  no  way  presented  or 
passed  upon.  Again,  there  Is  no  rule  in  our 
system  of  jurisprudence  that  has  a  greater 
tendency  to  maintain  the  stability  of  titles  and 
the  security  of  investments  than  that  which 
upholds  the  integrity  of  solemn  written  deed 
and  protects  them  from  as-sault  by  parol  tes- 
timony except  in  specified  and  very  restricted 
instances,  and  sound  public  policy  which 
forms  the  basis  of  stare  decisis  and  its  prop- 
er application  forbids  that,  on  the  facts  of 
this  record,  the  decision  relied  upon  by  plain- 
tiff should  be  in  any  way  recognized  as  a 
precedent,  rendering,  as  It  would,  all  muni- 
ments of  title  coming  under  it  liable  to  be 
altered  or  set  aside  by  imrol  evidence  as  in 
ordinary  cases.  In  no  aspect  of  the  matter, 
therefore,  can  Fuller  v.  Jenkins  be  regarded  as 
an  authoritative  decision  available  for  the 
protection  of  the  right  asserted  by  plaintiff 
in  the  present  suit,  and  the  position  is  fully 
supported  by  the  decided  cases  on  the  sub- 
ject. Thus,  in  Mason  v.  Cotton  Co.,  supra, 
the  court  refused  to  allow  the  principles  of 
an  overruled  case  in  protection  of  a  claim* 
nnt's  rights  under  an  executory  contract;  the 
decision  being  contrary  to  a  general  business 
law  and  not  having  been  acquiesced  in  as 
the  settled  rule  on  the  subject  And  in  Quak- 
er Realty  Co.  v.  La  Basse,  131  La.  906,  60 
South.  661,  reported  also  in  Ann.  Cas.  1914A« 
1073,  it  was  held  that— 


»( 


'A  single  decision  can  seldom  serve  as  a 
basis  for  stare  decisis,  and  never  where  oppos- 
ed to  previous  decisions,  especially  where  they 
are  overruled  without  being  referred  to  as  if 
they  had  escaped  the  attention  of  the  court." 

And,  In  the  editorial  note  in  the  publica- 
tion referred  to,  there  are  numbers  of  cases 
from  courts  of  the  highest  authority  to  the 
effect  that  a  solitary  decision  has  been  held 
Insufficient  to  change  the  law  on  a  given  sub- 
ject as  it  had  formerly  prevailed.  In  Her- 
ron,  Adm'r,  v.  Whitely  Malleable  Castings  Co. 
et  a1.,  47  Ind.  App.  335,  92  N.  E.  555,  it  was 
decided,  among  other  things: 

"The  decisions  of  the  Supreme  Court  do  not 
constitute  the  law,  but  are  merely  evidence 
thereof,  and  people  have  no  right  to  rely  there- 
on until  harmonious  and  well-advised  opinions 
have  been  reported  and  have  stood  unchallenged 
for  a  long  time.    •    ♦    ♦ 

"Where  the  decisions  of  the  Supreme  Court 
are  conflicting,  or  are  so  recently  made  that 
the  parties  cannot  be  presumed  to  have  con- 
tracted in  reference  thereto,  the  doctrine  of 
stare  decisis  cannot  be  invoked  in  support  of 
a  contract." 

In  Stockton,  Trustee,  ▼.  Dundee  Manufac- 
turing Co.,  22  N.  J.  Eq.  56,  hiYolving  the 


validity  of  a  tender  in  United  States  notes 
at  a  time  when  they  were  held  Insufficient 
for  the  purpose  and  the  effect  of  a  subsequent 
decision  holding  this  a  valid  tender,  the  court 
held: 

"A  change  in  the  law,  by  decision,  is  retro- 
spective, and  makes  the  law  at  the  time  of  the 
first  decision  as  it  is  declared  in  the  last  deci- 
sion, as  to  all  transactions  that  can  be  reached 
by  it.  Hence,  a  tender  having  been  made  in 
United  States  notes  before  the  commencement 
of  this  suit,  the  mortgage  debt  must  be  consid- 
ered as  legally  tendered.' 


*t 


And  the  cases  of  Storrle  v.  Cortes- et  ux.,  90 
Tex.  283.  38  S.  W.  154,  35  L.  R.  A.  666,  and 
Allen  v.  Allen,  95  Cal.  185,  30  Pac.  213,  16  L. 
R.  A.  646,  are  in  affirmance  of  the  same  gen- 
eral principle. 

For  the  reasons  indicated,  we  are  of  opin- 
ion, as  stated,  that  the  facts  established  by 
the  verdict  and  shown  in  the  record  are  in- 
sufficient to  support  the  judgment,  and  that 
the  same  must  be  set  aside  and  a  new  trial 
had,  with  leave  given  to  plaintiff  to  amend 
his  pleadings,  making  further  averment  of  his 
cause  of  action  if  the  facts  available  should 
Justify  such  a  course. 

Error. 


(177   N.   C.   327) 

UNDERWOOD  v.  JEFFERSON  STANDARD 
LIFE  INS.  CO.    (No.  387.) 

(Supreme  Court  of  North  Carolina.     April  15, 

1919.) 

1.   INSUBANCB     ^=S>587  —  LilWE   INSURANCE  — 

Change  of  Beneficiabt— Effect  of   As- 
signment TO  INSUBEB— "Assigned." 

The  word  "assigned,"  as  used  in  a  life  insur- 
ance policy  provision  that  insured  could  change 
beneficiary  while  policy  was  unaasigned,  refers 
to  an  assignment  to  a  stranger,  and  not  one 
to  the  insurer  for  a  loan  thereon,  and  the  in- 
surer, while  holding  the  policy  under  an  assign- 
ment, could  waive  any  objections  to  a  change 
of  beneficiary. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  As- 
signed.] 

2.  Insubance  ^==>349(3)— Paticent  of  Pre- 
mium Note— Default. 

A  note  given  by  insured  to  insurer  to  cover 
a  life  policy  premium,  not  being  taken  in  pay- 
ment of  the  premium,  but  as  an  agreement  for 
extension  of  the  time  of  payment  of  premium 
from  its  date,  when  it  was  not  paid  there  was 
a  default  in  the  premium  payment  from  the 
date  of  the  note. 

3.  Insurance  «=»370  —  Life  Insubance  — 
Pbemiums— Payment  from  Loan  Vai,ue— 
Lapse— Evidence. 

Evidence  in  an  action  on  a  life  insurance 
policy  held  to  show  that  there  was  not  enough 
indebtedness  to  have  caused  a  lapse  or  expira- 
tion  of  the   policy  before   insured's  death   be- 
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cause  the  indebtedness  to  be  deducted  was  less 
than  the  loan  value,  there  being  enough  of  the 
latter  to  pay  premiums  due  and  prevent  lapse 
under  the  policy  provisions. 

4.  INSUBANCE   <e=>179%  —  Life  Insurance 
—Policy— CoNSTBUcTioN— Loan  Value. 

Where  nine  annual  premiums  were  duly  and 
fully  paid  under  a  policy  of  life  insurance,  held 
that  the  loan  value  next  opposite  the  figure  **&* 
in  the  portion  of  the  policy  stating  the  loan  val- 
ues was  the  loan  value  at  such  time. 

6.  Insurance  <$=»367(2)  —  Life  Insurance 
—Notes— Computation  op  Loan  Value. 
In  an  action  by  beneficiary  to  collect  upon 
a  life  insurance  policy  which  had  been  assigned 
to  insurer  to  secure  loans,  held  that  a  note  given 
to  insurer  not  secured  by  an  assignment  of  the 
policy  was  not,  under  the  terms  thereof,  to  be 
computed  as  an  amount  to  be  taken  from  the 
loan  value  in  determining  whether  sufScient 
loan  value  remained  under  policy  clause  to  se« 
cure  and  pay  premiums  and  keep  the  policy  in 
force. 

6.  Insurance   ^s»146(3)  —  Life  Insurance 
—Policy— Construction. 

In  construing  a  life  insurance  policy  for 
the  purpose  of  ascertaining  its  legal  effect,  since 
the  contract  is  expressed  in  language  selected 
by  the  insurer  all  doubts  as  to  its  meaning 
should  be  resolved  in  favor  of  insured. 

Appeal  from  Superior  Court,  Guilford 
County;   Shaw,  Judge. 

Action  by  Mary  H.  Underwood  against  the 
Jefferson  Standard  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.     Affirmed. 

The  case  is  as  follows:  The  policy  was 
Issued  by  the  Greensboro  Life  Insurance 
Company  August  1,  1905,  and  on  September 
12,  1912,  this  company  was  merged  with  de- 
fendant. Nine  full  annual  premiums  were 
paid,  the  last  being  paid  to  the  defendant 
on  or  about  August  1,  1913.  The  premium 
due  on  August  1,  1914,  was  not  paid  in  full, 
but  166.85  was  paid  upon  it,  and  a  **blue 
note"  for  |9G  was  given,  which  plaintiff  con- 
tends by  its  terms  kept  the  policy  in  force, 
until  February  1, 1915.  The  policy  was  orig- 
inally payable  to  Ruth  Underwood,  daughter 
of  insured,  as  beneficiary,  but  on  October  1, 
1907,  the  beneficiary  was  changed  to  the 
plaintiff.  While  plaintiff  was  beneficiary, 
the  insured  and  plaintiff  borrowed  $385  from 
the  Greensboro  Life  Insurance  Company  and 
assigned  the  policy  sued  on  as  security  for 
the  loan.  While  the  policy  was  thus  assign- 
ed to  the  company  the  assured  changed  the 
beneficiary,  this  time  from  plaintiff  to  his 
estate ;  and  while  hi£p  estate  was  beneficiary 
he  borrowed  sums  ftx)m  the  Greensboro  Life 
Insurance  Company  aggregating  $342.29, 
thus  bringing  his  total  indebtedness  to  $727.- 
29,  which  was  charged  against  the  policy,  as 
a  lien  on  it,  In  the  hands  of  the  company 


by  assignment  to  It.  Of  this  amount  plain- 
tiff signed  a  note  for  $385,  and,  of  the  re- 
mahilng  $342.2^,  $162.04  was  spent  in  pay- 
ing the  premiums  on  said  policy.  After  the 
last  loan  was  obtained  by  insured  he  again 
changed  the  beneficiary  from  his  estate  to 
the  plaintiff. 

Insured  did  not  at  any  time  avail  himself 
of  the  privilege  of  taking  the  paid-up  policy 
allowed  him  by  nonforfeiture  provision  2 
set  out  below.  The  policy,  among  other  pro- 
visions, contained  the  following: 

[Relevant  Porttons  of  Tables  A  and  B.] 

Table  A.  Table  6. 

Nonforfeiture  Values.  Nonforfeiture  Values. 


After  End  Lioan 

Paid-Up 

Ext. 

Ins. 

After  End 

of  Year. 

Value. 

Policy. 

Trs. 

Mos. 

of  Year. 

2 

$165 

•  «  •  • 

0 

2 

2 

3 

275 

530 

S 

0 

3 

4 

886 

795 

6 

2 

4 

5 

600 

1060 

8 

0 

5 

6 

620 

1325 

10 

0 

6 

7 

750 

1590 

12 

10 

7 

8 

875 

1855 

15 

0 

8 

9 

XOIO 

ZL20 

17 

0 

9 

10 

U80 

2386 

19 

0 

'      10 

"Tables  A  and  B  of  nonforfeiture  values  on 
the  margin  of  the  page  show  the  guaranteed 
values  of  this  policy  corresponding  to  the  num- 
ber of  years  for  which  full  annual  premiums 
have  been  paid,  and  in  the  event  of  any  indebt- 
edness against  this  policy  these  values  will  be 
reduced    proportionately. 


» 


Nonforfeiture  provisions: 


m 


(1)  Loans  will  be  made  by  the  company  in 
accordance  with  Qi^bble  A  upon  satisfactory 
assignment  of  this  policy*  as  sole  security,  at  a 
rate  of  interest  not  to  exceed  six  per  cent,  per 
annum,  provided  premiums  are  duly  paid  to  the 
anniversary  next  succeeding  the  date  when  the 
loan  is  applied  for.. 

*'(2)  If  provision  2  has  not  been  availed  of 
one  month  from  default  in  payment  of  pre- 
miums, the  company  will  volimtarily  extend 
this  policy  in  the  first-named  sum  on  page  one 
as  automatic  paid-up  term  insurance  in  accord- 
ance with  Table  B." 

"Change  of  Beneficiary:  The  insured  may, 
while  this  policy  is  in  force  unassigned,  change 
the  beneficiary,  and  such  change  will  take  ef- 
fect when  indorsement  thereof  is  made  by  the 
company  upon  this  policy." 

"Assignment:  No  assignment  of  this  policy 
shall  be  valid  unless  made  in  writing,  and  the 
original,  or  a  duplicate  original,  filed  in  the 
home  ofiice  of  the  company.  The  company  will 
not  be  responsible  for  the  validity  of  any  as- 
signment" 

"This  policy  is  incontestable  after  one  year 
from  date  except  for  nonpayment  of  premiums." 

On  September  2,  1914,  the  insured  paid 
to  the  defendant  $19.97  unearned  interest  on 
the  loan  of  $727.29,  as  shown  by  article  19 
of  the  complaint  and  not  denied  in  the  an- 
swer.  The  insured  and  the  plaintlfl*,  on  the 
21st  day  of  August,  1912,  executed  a  note  to 
the  Greensboro  Life  Insurance  Company  for 
$150.    This  note  was  unsecured,  did  not  re- 
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fer  to  the  policy,  nor  profess  to  be  a  lien 
upon  It,  nor  was  the  policy  assigned  to  se- 
cure it,  and  was  afterwards  destroyed  by 
the  defendant's  vice  president. 

The  following  is  a  copy  of  note  for  in- 
debtedness to  the  company  secured  by  the 
assignment  of  the  policy : 

*'$727.29.  No.  . 

''This  is  to  certify  that  I,  the  undersigned, 
the  insured  'and  beneficiary,  respectively,  un- 
der, and  thie  sole  owner  of,  policy  No.  792,  is- 
sued by  the  Greensboro  Life  Insurance  Com- 
pany, have  this  day  borrowed  from  the  said 
company  the  sum  of  seven  hundred  twenty- 
seven  and  <*/ioo  dollars,  and  hereby  assign  the 
said  policy,  and  all  profits  and  benefits  now  due, 
or  which  may  hereafter  become  due,  thereon,  to 
secure  the  repayment  of  said  loan  and  the  in- 
terest thereon,  as  herein  provided." 

The  following  Is  a  copy  of  the  'Tblue  note": 

"Greensboro,  N.  C,  Aug.  1,  1914. 

"On  or  before  the  Ist  day  of  November,  1914, 
without  grace  and  without  demand  or  notice,  I 
promise  to  pay  to  the  order  of  Jefferson  Stand- 
ard Life  Insurance  Company  one  hundred  twen- 
ty-three «/ioo  dollars,  at  their  home  oflSce  in 
Greensboro,  N.  C,  with  interest  at  the  rate  of 
dx  per  cent  per  annum. 

"This  note  is  accepted  by  said  company  at 
the  request  of  the  maker,  together  with  $38.89 
dollars  in  cash,  on  the  following  express  agree- 
ment: 

"That  although  no  part  of  the  premium  due 
on  the  Ist  day  of  August,  1914,  under  policy 
No.  792-G  on  the  life  of  W.  I.  Underwood,  has 
been  paid,  the  insurance  thereunder  shall  be 
continued  in  force  until  midnight  of  the  due  date 
of  said  note;  that,  if  this  note  is  paid  on  or 
before  the  date  it  becomes  due,  such  payment, 
together  with  said  cash,  will  then  be  accepted 
by  said  company  as  pasrment  of  said  premium, 
and  all  rights  under  said  policy  shall  there- 
upon be  the  same  as  if  said  premium  had  been 
paid  when  due;  that,  if  this  note  is  not  paid 
on  or  before  the  day  it  becomes  due,  it  shall 
thereupon  automatically  cease  to  be  a  claim 
against  the  maker,  and  said  company  shall  re- 
tain said  cash  as  part  compensation  for  the 
rights  and  privileges  hereby  granted,  and  all 
rights  under  said  policy  shall  be  the  same  as 
if  said  cash  had  not  been  paid  nor  this  agree- 
ment made." 

Judgment  for  the  amount  of  the  policy  and 
interest  at  six  per  cent.,  less  $150  and  in- 
terest thereon,  and  costs,  from  which  de- 
fendant appealed. 

Brooks,  Sapp  &  Kelly,  of  Greensboro,  for 
appellant 

Chas.  A.  nines  and  Thos.  G.  Hoyle,  both 
of  Greensboro,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  contends,  upon  the 
above-stated  facts,  that  the  policy  was  kept 
in  force  until  after  the  death  of  the  in- 
sured by  the  nonforfeiture  provisions  above 
set  forth.  And,  for  the  purpose  of  calculat- 
ing the  extended  insurance,  she  insists  that 
the  value  of  the  policy,  at  the  end  of  the 


ninth  year,  was  $1,010,  the  number  set  op- 
posite the  figure  9  in  Table  A,  and  from  this 
sum  should  be  taken  the  amount  for  which 
the  policy  was  liable;  and  she  further  con- 
tends that  this  amount  was  the  sum  of  $3S5 
(the  amount  of  the  note  she  signed),*  and 
$162.04  (the  sums  used  in  paying  premiums 
on  the  policy),  less  $19.97  (the  amount  of 
unearned  interest),  in  all  $527.  The  ex- 
tended insurance,  as  the  plaintiff  contends, 
is  therefore  $1,010— $527.07  of  17  years,  and 
should  be  counted  from  February  1,  1915. 

The  defendant  contends,  on  the  other  hand 
that  in  calculating  the  extended  insurance 
the  value  of  the  policy  at  the  end  of  the 
ninth  year  was  only  $875,  the  number  set 
opposite  the  figure  8,  in  Table  A,  and  by  the 
application  of  the  nonforfeiture  provision  1, 
above  set  forth.  It  also  contends  that  $727.- 
29  should  be  deducted  from  $875,  in  order 
that  the  term  of  extended  insurance  may  be 
calculated,  and  that  such  extended  Insur- 
ance should  be  counted  from  August  1,  1914. 
the  date  of  the  note,  and  not  fiom  the  due 
date  of  the  premium  note.  It  is  <»nceded 
by  the  defendant  that  if  $1,010  Jsras  the 
value  of  the  policy  at  the  end  of  the  ninth 
year  (and  especially  if  the  amount  of  the 
note  for  $150  due  the  company  is  not  to  be 
added  to  the  other  indebtedness).  It  was  in 
force  at  the  death  of  the  insured;  and,  on 
the  other  hand  plaintiff  conceded  that  if 
the  value  of  the  policy  at  the  end  of  the 
ninth  year  was  only  $875,  and  the  debt  prop- 
erly chargeable  against  it  was  $727.29,  then 
the  policy  had  expired  before  the  death  of 
the  insured. 

[1]  The  plaintiff  further  contends  that  the 
only  amounts  chargeable  against  the  value 
of  the  policy  in  computing  the  extended  in- 
surance is  $385,  the  original  loan  signed  by 
her,  and  $162.04,  the  portions  of  the  other 
loans  used  in  paying  the  premiums;  and 
from  this,  she  contends,  should  be  taken 
$19.97  unearned  interest  paid  to  the  defend- 
ant, and  her  reasons  are  as  follows: 

**(a)  The  policy  provides  that  the  insured  may. 
while  this  policy  is  in  force  and  unassigned, 
change  any  beneficiary,  and  that  there  is  no 
question  that  this  poUpy  was  assigned  to  the 
company  at  the  time  when  the  attempted  change 
in  the  beneficiary  was  indorsed  on  the  policy, 
and  therefore  the  attempted  change  was  null  and 
void,  the  rule  of  law  being  that  where  provision 
is  made  in  a  policy  for  a  change  of  the  bene- 
ficiary the  right  must  be  exercised  in  strict  ac- 
cordance with  the  provisions  of  the  policy.* 


f> 


And  she  cites  for  this  position  Lanier  v. 
Insurance  Co.,  142  N.  C.  14,  54  S.  E.  786; 
14  R.  C.  li.  Insurance,  §  554  et  seq. ;  14  R. 
0.  L.  pages  1390,  1391 ;  and  that,  where  an 
insurance  policy  provides  for  a  d\ange  of 
the  beneficiary,  the  latter  has  a  vested  in- 
terest therein  subject  to  be  divested,  and 
then  only  in  strict  accordance  with  the  pro- 
visions of  the  policy,  for  which  contention 
she  refers  to  Deal  v.  Deal,  87  S.  C.  393^ 
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69  S.  E.  886,  Ann.  Cas.  1912B,  1142 ;  Arnold 
V.  Insurance  Co.,  3  Ga.  App.  685,  60  S.  E. 
470;  Mutual  Benefit  v.  Willoughby,  Ann. 
Cas.  1913D,  838,  note.  And  further  she  con- 
tended that  if  the  attempt  to  change  the 
beneficiary  from  the  plaintiff  to  the  estate 
of  the  Insured  was  a  nullity,  and  the  plain- 
tiff continued  to  be  the  beneficiary,  then 
loans  made  against  the  policy,  evidenced  by 
the  notes  which  she  did  not  sign,  were  in- 
valid as  to  her,  as,  "under  a  policy  for  the 
benefit  of  the  wife  and  children  of  the  in- 
sured, an  assignment  by  the  insured  will 
not  cut  off  their  interest,  even  though  it  is 
contingent  at  the  time  the  assignment  is 
made."    25  Cyc.  778,  779. 

Answering  this  contention,  it  may  be  said 
that  the  assured  had  the  right  to  change  the 
beneficiary,  by  designating  his  personal  rep- 
resentative, for  the  use  of  his  estate,  as  such. 
The  policy  had  not  been  "assigned,"  in  the 
sense  that  word  is  used  in  the  contract. 
The  assignment  spoken  of  is  one  to  a  stran- 
ger, and  not  one  to  the  company;  for  the 
latter  could  waive  any  objection  to  the 
change  of  the  beneficiary,  and  did  so  by  as- 
senting to  the  one  which  was  made  in  this 
case.  Where  a  stranger  is  assignee,  his 
rights  could  not  materially  be  affected  in 
the  absence  of  his  consent,  and  consequently 
the  company,  without  authority  for  that  pur- 
pose, could  not  waive  for  him.  The  provi- 
sion was  inserted  to  prevent  confusion  or 
complication,  and  to  relieve  the  company 
from  any  danger  of  liability  growing  out  of 
changing  the  beneficiary  after  the  policy  had 
been  assigned.  These  reasons,  of  course, 
would  not  apply  where  the  assignment  has 
been  made  to  the  company  itself.  The  debt, 
therefore,  was  $727.29  Instead  of  $527.07,  as- 
contended  by  the  plaintiff,  and  we  think  it 
was  that  amount,  in  any  view,  as  the  dif- 
ference between  the  two  was  the  amount  of 
the  debt  contracted  while  the  estate  was  as- 
signee, and  the  company  had  the  right  to 
make  the  loan  notwithstanding  the  assign- 
ment and  without  the  plaintiff's  consent. 

[2]  03)  The  defendant  admits  that  it  did 
not  earn  $19.97  of  the  interest  that  was  paid 
to  it  by  the  insured  on  September  2,  1914, 
but  contends  that  this  amount  should  be 
applied  on  its  unsecured  note  for  $150,  which 
it  destroyed.  This  contention,  says  plaintiff, 
is  unsound ;  for  It  is  clear  that  this  payment 
of  unearned  interest  should  be  applied  to 
the  note  upon  which  it  was  paid  and  re- 
duced its  amount,  and  she  relies  upon  this 
authority  for  so  contending: 

*' Except  when  otherwise  agreed,  a  payment 
made  on  an  indebtedness  consisting  of  prin* 
cipal  and  interest,  and  applied  by  either  the 
debtor  or  creditor,  will  be  applied  first  to  the 
interest  due,  and  then  to  the  principal.  Pay- 
ments of  interest  by  mistake,  when  no  interest 
is  due,  is  applied  as  payment  on  the  principal 
debt  at  the  date  of  maturity  of  the  obligation. 
When  payments  of  interest  are  made  in  excess 


of  the  legal  interest  due,  the  excess  will  general- 
ly be  applied  to  the  prmcipal."  30  Cyc  1249, 
1250. 

"Money  paid  beyond  lawful  interest  on  ac- 
count of  the  debt  is,  in  legal  effect,  a  payment 
upon  the  debt."  Loveridge  v.  Lamed  (C.  C.) 
7  Fed.  294. 

As  to  the  "blue  notes": 

(c)  Again  plaintiff  insists  that  the  "blue 
notes,"  and  payments  of  cash  in  connection 
therewith,  kept  the  policy  in  force  until 
February  1,  1915. 

We  need  not  discuss  in  detail  all  of  the 
questions  raised  on  this  appeal,  as  we  are 
satisfied  that  the  admission  of  the  parties 
as  to  certain  facts  are  sufficient  for  our  pur- 
pose in  deciding  the  case  upon  one  or  two 
grounds  alone. 

Our  opinion  is  that  the  extension  period  of 
the  insurance  should  be  counted  from  August 
1,  1914.  The  object  of  the  "blue  note"  was 
not  to  fix  a  new  date  for  this  purpose — that 
is,  February  1,  1915 — but  it  was  given  by  the 
assured,  and  taken  by  the  company,  as  an 
accommodation  or  indulgence  to  the  former, 
something  like  a  grace  or  favor  to  him  in 
the  way  of  extended  time  for  payment  of  the 
premium,  and  not  as  in  Itself  a  payment  of 
the  premium.  If  the  note  was  not  paid,  It 
was  the  same  as  if  it  had  never  been  given, 
and  there  was  a  default  in  the  payment  of 
the  premium  as  of  August  1,  1914,  in  which 
event  the  extended  insurance  would  automat- 
ically start  and  prevent  a  lapse  of  the  poli- 
cy. We  have  so  held  in  a  case  very  similar 
to  this,  and  exactly  the  same  as  this  case  In 
all  of  the  essential  facts  relating  to  this 
question.  The  court  in  Sexton  v.  Insurance 
Co.,  157  N.  O.  142,  72  S.  E.  863,  s.  c,  160  N. 
O.  597,  76  S.  E.  535,  was  called  upon  to  con- 
strue an  instrument  substantially  worded  as 
is  the  "blue  note"  in  this  case  and  it  was  said 
by  Justice  Brown,  157  N.  C.  at  page  144,  72 
S.  E.  at  page  864: 

"There  is  no  evidence  that  the  defendant  ac- 
cepted the  note  as  a  payment  for  the  premium. 
It  is  clearly  an  extension  of  the  time  of  pay- 
ment. In  express  terms  the  note  on  its  face 
declares  the  policy  is  void  if  the  note  is  not 
paid  when  due.  This  note  is  similar  in  lan- 
guage to  the  one  construed  in  Ferebee  v.  Insur- 
ance Co.,  68  N.  C.  11." 

The  court  further  said,  at  page  145  of  157 
N.  C,  at  page  864  of  72  S.  E.,  quoting  from  3 
Cooley's  Briefs  on  Insurance,  p.  2269,  and 
citing  Pitt  V.  Insurance  Co.,  100  Mass.  500: 

"It  is  commonly  stipulated  by  insurance  com- 
panies that,  if  a  note  is  accepted  for  a  pre- 
mium, a  failure  to  pay  the  note  at  maturity 
shall  terminate  the  insurance.  When  the  poli- 
cy, or  the  policy  and  the  note,  contained  a  stip- 
ulation to  this  effect,  a  failure  to  pay  at  matur- 
ity a  note  given  for  a  premium  will  work  a  for- 
feiture of  insurance." 

See,  also,  Murphy  y.  Insurance  CSo.,  167 
N.  O,  334,  83  S.  E.  461. 
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The  eztension  clanse  was  inserted  to  save 
the  policy  from  forfeiture  or  to  prevent 
/  one.  The  giving  of  the  not^  and  payment  of 
cash  for  the  premium  did  not  work  an  ex- 
tension. The  court  in  Bank  of  Commerce  r. 
N.  Y.  life  Ins.  Co.,  125  Ga.  552,  64  S.  B.  643, 
deciding  the  same  question,  held: 

"The  fact  that  $21  was  paid  in  cash  upon  the 
premium  did  not  operate  to  extend  the  policy; 
there  being  in  the  contract,  nothing  declaring 
that  a  payment  of  a  part  of  an  annual  premium 
should  give  a  continuation  period  proportionate 
to  the  fraction  of  the  premium  paid.  •  *  * 
The  validity  of  this  contract  cannot  be  success- 
fully questioned.  It  did  not  undertake  to  de- 
stroy any  existing  right  of  the  beneficiary  un- 
der the  policy.  The  extension  of  time  was  a 
favor,  not  a  right,  and  the  allowance  of  ad- 
ditional time  for  payment  of  a  premium  beyond 
its  maturity  did  not  operate  to  confer  still  fur- 
ther rights,  in  spite  of  the  terms  of  the  ex- 
tension." 


The  same  decision  was  made  in  Union 
Mut.  Life  Ins.  Co.  of  Portland,  Me.,  v.  Adler, 
88  Ind.  App.  630,  73  N.  B.  835,  75  N.  B.  1088, 
and  the  case  strongly  supports  this  view. 

[3]  But  if  the  extended  insurance  began  on 
August  1,  1914,  instead  of  February  1,  1915, 
the  policy  was  alive  and  in  full  force  when 
the  assured  died,  because  when  his  indebted- 
ness to  the  company  is  deducted,  or  rather 
properly  proportioned  to  the  loan  value  of 
the  policy,  there  is  enough  of  the  latter  left 
to  carry  it  beyond  the  day  of  the  death.  In 
other  words,  there  was  not  enough  indebted- 
ness to  have  caused  a  lapse,  or  the  expiration 
of  the  policy,  before  that  event,  and  this  is 
certainly  true  if  the  note  for  $150  is  not  to 
be  counted  as  a  part  of  the  indebtedness. 

We  may  well  pause  here  to  again  consider 
the  case  of  Sexton  v.  Insurance  Co.,  supra,  in 
another  aspect,  as  defendant  contends  that 
$875  is  the  proper  loan  value  of  the  policy, 
and  not  $1,010,  because  In  the  Sexton  Case, 
160  N.  C.  597,  600,  76  S.  B.  535,  536,  the  court 
states: 

"It  is  true  the  plaintiff  claims  that  under  the 
automatic  extension  feature  of  the  policy,  there 
having  been  a  payment  of  three  annual  pre- 
miums, the  plaintiff  was  entitled  to  an  extension 
to  the  amount  marked  on  the  policy.  The  poli- 
cy, which  was  in  evidence,  provided  that  the 
'nonforfeiture  value  on  the  margin  of  this  page 
shows  the  several  guaranteed  values  of  this 
policy  corresponding  to  the  number  of  years 
for  which  annual  premiums  have  been  paid,  and 
in  the  event  of  any  indebtedness  against  this 
policy  these  values  will  be  reduced  proportion- 
ately.' This  table  shows  that  where  diree  an- 
nual premiums  have  been  paid,  as  in  this  case, 
the  loan  value  was  $00,  which  would  have  en- 
titled the  insured  to  three  years  and  one  month's 
extension.  But  it  appeared  in  the  evidence  of 
the  plaintiff  that  the  insured  had  borrowed  said 
$60  from  the  company,  which  was  unpaid,  and, 
therefore,  upon  the  plaintiff's  evidence,  the  in- 
sured was  entitled  to  no  extension." 


[4, 1]  Defendant  then  says  that  the  origi- 
nal record  of  this  case  shows  that  there  had 
been  four  premiums  paid  instead  of  three, 
and  it  deduces  from  this  fact  that  the  court 
adopted  the  loan  value  of  three  payments 
when  there  had  been  four,  as  it  practically 
says  should  be  done  in  this  case.  But  that 
is  a  non  sequltur.  It  does  not  follow  that, 
because  the  court  may  have  made  a  mistake 
as  to  the  number  of  iwyments,  it  has  held 
that  defendant's  contention  is  right  as  to 
what  is  the  loan  value,  for  the  law  is  stated 
correctly  upon  the  assumption  that  there 
were  only  three  payments.  **There  having 
been  payment  of  three  annual  premiums,  the 
plaintiff  was  entitled  to  an  extension  to  the 
amount  marked  on  the  policy" — that  is  the 
amount  set  down  next  opposite  the  figure 
3 — and  the  court  so  allowed,  and  adjudged 
accordingly.  It  is  perfectly  clear  that  the 
court  did  not  mean  otherwise,  and  that  it 
acted  upon  the  assumption  that  there  had 
only  been  three  premiums  pa^d.  We  do  not 
know  what  the  record  shows,  or  whether  this 
was  a  mistake  in  fact,  but  we  must  take  the 
law  to  be  as  declared  upon  the  facts  stated 
by  the  court,  in  the  absence  of  any  correc- 
tion of  the  alleged  mistake  by  petition  to  re- 
hear. The  parties  seem  to  hare  been  con- 
tented with  the  statement  of  the  fact  as  it 
was  made.  But,  however  that  may  be,  we 
are  decidedly  of  the  opinion  that  the  only 
construction  of  the  policy  is  that  the  figures 
next  opposite  to  "nine"  in  the  first  column 
of  the  table  are  the  correct  ones  to  be  adopt- 
ed here. 

If  there  had  been  no  indebtedness,  the 
period  of  extension,  after  eight  full  payments 
of  premiums  would  have  been  15  years,  and 
after  nine  payments  it  would  have  been  17 
years.  In  the  former  case  the  **loan  value" 
of  the  policy  would  have  been  $875,  and  in 
latter  case  $1,010.  This  is  according  to  the 
table  of  values  of  term  and  paid-up  policies, 
showing  the  length  of  extended  insurance  in 
the  case  of  the  former  class,  or  term  insur- 
ance. The  provision  as  to  the  payment  of 
the  premium  to  the  anniversary  next  suc- 
ceeding the  date  of  a  loan  cannot  operate,  by 
any  fair  or  reasonable  construction,  to  re- 
duce the  loan  value  of  the  policy  to  $875,  as 
that  provision  was  a  mere  condition  annexed 
to  the  making  of  the  loan,  and  was  evidently 
not  intended  to  decrease  the  loan  value,  or  to 
give  any  benefit  by  a  reduction  of  it.  It  be- 
ing admitted  that  nine  annual  premiums 
were  duly  and  fully  paid,  the  loan  value  next 
opposite  the  figure  0  must  control  in  estimat- 
ing the  extension  period,  as  we  have  already 
shown.  The  result  would  be  that  the  policy 
was  in  force  when  the  assured  died,  but  this 
is  conclusively  so  when  we  hold,  as  we  do, 
that  in  estimating  the  amount  of  the  indebt- 
edness the  note  for  $150  should  not  be  count- 
ed. It  was  not  a  lien  on  the  policy*  and  the 
latter  provides: 
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"Tables  A  and  B  of  nonforfeiture  values  on 
the  margin  of  this  page  show  the  guaranteed 
values  of  this  policy  corresponding  to  the  num- 
ber of  years  for  which  full  annual  premiums 
have  been  paid,  and  in  the  event  of  any  in- 
debtedness against  this  policy  these  values  will 
be  reduced  proportionately." 

This  clause,  especially  the  latter  part  of 
it,  plainly  shows  that  only  indebtedness  se- 
cured by  an  assignment  of  the  policy  shall 
be  considered.  The  note  of  $150  was  not  "a 
debt  against  the  policy,"  as  contemplated  by 
that  provision. 

[6]  We  must  not  overlook  the  fact  that,  In 
construing  a  policy  for  the  purpose  of  ascer- 
taining its  legal  effect,  the  contract  is  ex- 
pressed in  language  selected  by  the  company 
for  its  purpose,  and  therefore  that  all  doubts 
as  to  its  meaning  should  be  resolved  in  favor 
of  the  assured.  Bray  v.  Insurance  Co.,  139 
N.  C.  390,  51  S.  E.  922 ;  Raybum  v.  Casualty 
Co.,  138  N.  C.  379,  382,  50  S.  E.  762,  107  Am. 
St  Rep.  548;  Arnold  ▼.  Insurance  Co.,  152 
N.  C-  232,  67  S.  E.  574 ;  14  Ruling  Case  Law, 
p.  226;  Grabbs  v.  Insurance  Co.,  125  N.  C. 
389,  34  S.  E.  503;  and  Bank  v.  Insurance 
Co.,  95  U.  S.  673,  24  L.  Ed.  663.  This  court 
said  in  Bray  v.  Insurance  Co.,  supra: 

"If  the  clause  in  question  is  ambiguously 
worded,  so  that  there  is  any  uncertainty  as  to  its 
right  interpretation,  or  if  for  any  reason  there 
is  doubt  in  our  minds  concerning  its  true  mean- 
ing, we  should  construe  it  rather  against  the 
defendant,  who  was  its  author,  than  against  the 
plaintiffs;  and  any  such  doubt  should  be  re- 
solved in  favor  of  the  latter,  giving,  of  course, 
legal  effect  to  the  intention,  if  it  can  be  ascer- 
tained, although  it  may  have  been  imperfectly 
or  obscurely  expressed.  ♦  ♦  ♦  This  is  the 
rule  to  be  adopted  for  our  guidance  in  all  such 
cases,  and  one  reason,  at  least,  for  it  is  that  the 
company  has  had  the  time  and  opportunity, 
with  a  view  to  its  own  interests,  to  make  clear 
its  meaning,  by  selecting  with  care  and  preci- 
sion language  fit  to  convey  it,  and,  if  it  has 
failed  to  do  so,  the  consequences  of  its  failure 
should  not  even  be  shared  by  the  assured,  so  as 
to  deprive  him  of  the  benefit  of  the  contract,  as 
one  of  indemnity  for  his  loss;"  citing  Grabbs 
V.  Insurance  Co.,  125  N.  C.  389,  34  S.  B.  503. 

In  applying  this  just  and  salutary  rule. 
Justice  Harlan,  in  First  National  Bank  of 
Kansas  v.  Hartford  Fire  Insurance  Co.,  95 
U.  S.  673,  679,  24  L.  Ed.  563,  565,  thus  tersely 
and  strongly  restated  the  rule,  witli  the  rea- 
sons for  It: 

"When  a  policy  of  insurance  contains  con- 
fradictory  provisions,  or  has  been  so  framed  as 


to  leave  room  for  construction,  rendering  it 
doubtful  whether,  the  parties  intended  the  ex- 
act truth  of  the  'applicant's  statements  to  be  a 
condition  precedent  to  any  binding  contract, 
the  court  should  lean  against  that  construction 
which  imposes  upon  the  assured  the  obligations 
of  a  warranty.  The  company  cannot  justly 
complain  of  such  a  rule.  Its  attorneys,  o£5- 
cers,  or  agents  prepared  the  policy  for  the  pur- 
pose, we  shall  assume,  both  of  protecting  the 
company  against  fraud  and  of  securing  the  just 
rights  of  the  assured  under  a  valid  contract  of 
insurance.  It  is  its  language  which  the  court 
is  invited  to  interpret,  and  it  is  both  reasonable 
and  just  that  its  own  words  should  be  construed 
most  strongly  against  itself." 

The  rule  is  very  pertinent  here  as  to  the 
several  questions  raised.  But  we  entertain 
no  doubt,  without  the  aid  of  the  rule,  as  to 
what  the  parties  meant  when  they  entered 
into  this  contract,  and  especially  In  regard 
to  the  extension  clause. 

It  is  not  necessary  to  consider  the  point 
as  to  the  application  of  the  unearned  inter- 
est to  the  debt  (of  $779)  which  is  chargeable 
against  the  policy,  thereby  reducing  it,  as  we 
are  of  the  opinion  that,  without  making  such 
use  of  it,  the  policy  had  not  expired  at  the 
death  of  the  assured,  but  was  still  In  force. 

The  case  was  admirably  argued  by  both 
sides,  and  we  are  indebted  to  the  learned  coun- 
sel who  appeared  before  us  (Mr.  Kelly  and 
Mr.  Htnes)  for  having  made  easier  our  task  in 
unraveling  an  apparently  complex  and  intri- 
cate case  by  their  very  enlightening  argu- 
ment. 

We  have  reached  the  conclusion  that  the 
note  for  $150  should  be  omitted  from  the  ac- 
count in  ascertaining  the  period  for  the  ex- 
tension of  the  Insurance  under  Table  A,  and 
the  stipulation  In  the  policy  explanatory  of 
It,  which  provides  for  the  proportioned  re- 
duction of  the  policy  value  by  the  existing 
indebtedness.  And,  further,  that  the  loan 
value  was  $1,010  instead  of  $875.  These  two 
conclusions  carry  the  policy  beyond  the  death 
of  the  assured  and  entitle  plaintiff  to  recover 
upon  it.  We  are  also  inclined  to  the  opinion 
that  the  amount  of  the  unearned  interest 
should  also  be  deducted,  but  It  Is  not  neces- 
sary to  decide  that  question  In  view  of  our 
other  holdings,  and  we  therefore  leave  it 
open. 

We  are  of  opinion  that  Judge  Shaw  gave 
the  correct  Judgment,  and  it  must  be  so  cer- 
tified. 

AflSrmed. 
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NANCE  V.  WESTERN  UNION  TELE- 
GRAPH CO.    (No.  395.) 

(Supreme  Court  of  North  Carolina.    April  15, 

1919.) 

1.  Appeal  and  Ebbob  «=»273(4)— Exceptions 
—Testimony. 

General  exception  to  testimony  incompetent 
in  part  and  good  in  part  will  not  be  sustained 
on  appeal. 

2.  Appeal  and  Ebbob  «=»273(5)— Exceptions 
— Instbuctions. 

An  exception  to  the  charge  of  the  court  with- 
out specifying  the  particular  objectionable  part 
thereof  will  not  be  sustained  on  appeal. 

8.  Pleading     ^s»204(l)—DEin7BBEB— Plead- 
ing Good  in  Pabt. 
Demurrer  to  a  pleading  as  a  whole  will  be 
overruled  where  a  part  thereof  is  good. 

4.  Evidence  €=>130  —  Relevancy  —  Siiolab 
Facts— Res  Inteb  Alios  Acta. 

In  boarding  house  keeper's  action  for  fail- 
ure of  defendant's  employes  to  board  and  room 
with  him  as  required  by  defendant's  contract, 
where  defense  was  the  inferior  quality  of  food 
furnished,  witness  who  had  eaten  food  furnish- 
ed by  plaintiff  both  before  and  after  contract 
was  entered  into  could  testify  as  to  the  kind  of 
meals  provided  by  plaintiff  for  his  boarders  be- 
fore employes  commenced  boarding  with  him, 
where  there  was  no  agreement  to  give  employes 
food  of  better  quality  than  theretofore  given; 
such  evidence  not  being  res  inter  alios  acta. 

5.  Evidence   ^=>129(1)  —  Relevancy  —  Simi- 
LAB  Facts. 

Evidence  of  similar  facts  is  admissible  to 
prove  particular  fact  in  issue  if  It  rationally 
tends  to  prove  such  fact  and  is  so  related  to  it 
as  to  form  a  reasonably  safe  basis  for  a  conclu- 
sion in  regard  to  such  fact. 

6.  Evidence     ^=5>53  —  Relevancy  —  Similab 
Facts— Infeben  ces. 

Among  inferences  which,  except  under  cer- 
tain conditions,  the  law  will  not  permit  to  be 
drawn,  is  that  a  person  has  done  a  certain  act 
because  he  has  done  a  similar  act  at  another 
time. 

7.  Contbacts  ^=5>335(2)—Bbeach— Right  op 
Action. 

A  party  to  a  contract  can  maintain  an  ac- 
tion for  its  breach  upon  averring  and  proving  a 
performance  of  his  own  antecedent  obligations 
arising  on  the  contract  or  that  he  was  prevented 
from  performing  it  by  the  other  party  or  those 
acting  for  him. 

8.  Damages  ^==>40(2)  —  Loss  of  Pbofits  — 

B BEACH  OF  CONTBACT. 

In  boarding  house  keeper's  action  for  dam- 
ages for  failure  of  defendant's  employes  to 
board  and  room  with  him  as  required  by  defend- 
ant's contract,  profits  which  would  certain- 
ly have  been  realized  but  for  such  breach  are 
recoverable. 


9.  Damages  ^==>23  —  Bbeach  of  Contbact  — 
Pbofits— Losses— Contemplation  of  Par- 
ties. 

In  action  for  breach  of  contract,  the  injured 
party  is  entitled  to  recover  all  damages,  includ- 
ing gains  prevented  as  well  as  losses  sustained, 
as  were  fairly  within  the  contemplation  of  the 
parties  and  capable  of  being  ascertained  with 
a  reasonable  degree  of  certainty. 

10.  Tbial  ^=>350(4)— Submission  of  Issue— 
Bbeacb  op  Contbact. 

In  action  for  breach  of  contract,  where  de- 
fendant denied  having  breached  the  contract, 
the  submission  merely  of  the  issue  as  to  the 
amount,  if  any,  plaintiff  was  entitled  to  re- 
cover, was  insufficient,  since  there  should  have 
been  an  issue  as  to  whether  or  not  defendant 
had  breached  the  contract 

Appeal  from  Superior  Court,  Davidson 
County;  Shaw,  Judge. 

Action  by  O.  L.  Nance  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    No  error. 

Plaintiff  sued  for  damages^  alleging  tbat 
he  contracted  with  the  defendant  to  board 
and  lodge  nine  of  its  employes  at  $1.25  per 
day  for  each  of  them,  and  that  after  staying 
with  him  a  few  days  they  left  his  home, 
without  any  legal  or  sufficient  cause,  al- 
though he  had  to  incur  great  expense  in  pre- 
paring to  perform  his  part  of  the  contract, 
and  while  they  were  with  him  as  boarders 
and  lodgers  he  supplied  them  with  good  and 
wholesome  food  and  comfortable  lodging,  and 
was  at  all  times  able,  ready,  and  willing  to 
perform  the  contract  throughout  the  time 
named  therein.  The  defendant  denied  the 
allegations  of  the  complaint. 

The  jury  returned  the  following  verdict : 

"What  amount,  if  any,  is  the  plaintiff  en- 
titled to  recover  of  the  defendant?  Answer: 
$150." 

Judgment  and  appeal  by  the  defendant. 

Francis  R,  Stark,  of  New  York  City,  and 
Walser  &  Walser,  of  Lexington,  for  appellant 
J.  F.  SpruiU,  of  Lexington,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-3]  There  is  but  one  question 
which  requires  consideration.  Mrs.  Wafford 
testified  that  she  had  eaten  at  the  plaintiff's 
boarding  house  both  before  and  after  the 
employes '  came  there,  and  saw  the  supper 
which  was  spread  for  them  on  the  night  they 
did  not  come,  when  they  agreed  to  come  and 
were  expected  by  the  plaintiff  to  come,  and  it 
"looked  nice,"  was  well  cooked,  and  **looked 
as  nice  as  anybody's."  Defendant  objected  to 
this  testimony,  but  it  will  be  observed  that  at 
least  some  of  it  was  clearly  admissible,  and 
the  objection  must  fail;  for  where  a  part  of 
testimony  is  competent,  although  the  other 
part  of  it  may  not  be,  and  exception  is  taken 
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to  all  of  It;  It  will  not  be  sustained.  Defend- 
ant should  have  separated  the  "good  from  the 
bad,"  and  objected  only  to  the  latter,  as  the 
objection  must  be  valid  as  to  the  whole  of 
the  testimony.  We  will  not  set  off  the  bad 
for  him,  and  consider  only  that  much  of  it, 
upon  the  supposition  that  his  objection  was 
aimed  solely  at  the  incompetent  part.  He 
must  do  that  for  himself.  This  is  the  firmly 
established  rule.  State  v.  Ledford,  133  N.  C. 
722,  45  S.  E.  944;  Barnhardt  v.  Smith,  86  N. 
C.  479;  Phillips  v.  Land  Co.,  174  N.  C.  542, 
545,  94  S.  E.  12  and  cases  cited;  Caldwell 
County  V.  George,  176  N.  C.  602,  97  S.  E.  507. 
We  have  very  recently,  at  this  term,  approv- 
ed this  rule.  It  also  applies  to  the  charge  of 
the  court  (Ritter  L.  Co.  v.  Moffltt,  157  N.  C. 
568,  73  S.  E.  212;  Hendricks  v.  Ireland,  162 
N.  C.  523,  77  S.  E.  1011;  SIgmon  v.  Shell,  165 
N.  C.  582,  81  S.  E.  739),  and  also  to  a  demur- 
rer in  pleading  (Gaho  v.  Railroad  Co.,  147  N. 
C.  23,  60  S.  E.  640;  Hay  v.  Collins,  118  Ga. 
243,  44  S.  E.  1002;  Sloan  v.  S.  A.  L.  Ry.  Co., 
64  S.  C.  389,  42  S.  E.  197;  N.  &  W.  R.  Co.  v. 
Stegall's  Adm'x.  105  Va.  538,  54  S.  B.  19 ;  Va. 
ft  N.  C.  Wheel  Co.  v.  Harris,  103  Va.  708,  49 
S.  E.  991). 

[4]  But  the  testimony  as  to  the  kind  of 
meals  provided  by  plaintiff  before  the  board- 
ers came  was  relevant  and  competent,  not 
generally  or  in  all  cases,  but  in  this  case,  be- 
cause of  its  peculiar  facts.  Plaintiff  kept  a 
boarding  house,  and  agreed  for  a  considera- 
tion to  take  these  employ^  of  defendant  as 
boarders,  giving  them  such  lodging  and  table 
board  as  he  had  theretofore  furnished  to  his 
other  boarders.  There  was  no  special  provi- 
sion for  better  board  or  accommodations.  It 
was  competent  for  the  witness,  therefore,  in 
stating  what  kind  of  table  board  they  receiv- 
ed after  coming  there,  to  compare  it  with 
that  furnished  before  they  came,  as  tending 
to  show  that,  under  the  contract,  which  was 
general  In  its  terms,  and  called  for  the  same 
kind  of  accommodations  and  board  thereto- 
fore supplied,  the  employes  received  the  ordi- 
nary and  usual  board,  and  not  such  as  they 
stated  had  been  received.  But,  if  not  sub- 
stantive evidence,  it  was,  at  least,  corrobora- 
tive of  the  witness^  and  no  special  instruction 
was  asked  as  to  how  it  should  be  applied  by 
the  Jury,  as  required  by  rule  27  of  this  court 
(164  N.  C.  [Anno.  Ed.]  438,  81  S.  E.  xi). 

[6,  6]  The  question  to  be  decided,  when  this 
class  of  testimony  is  offered,  is  whether  it  is 
relevant;  that  is,  whether  it  rationally  tends 
to  prove  the  fact  in  issue,  and  is  so  related 
to  it  as  to  form  a  reasonably  safe  basis  for 
a  conclusion  in  regard  to  the  fact.  Where 
the  defense  in  an  acticHi  brought  to  recover 
for  labor  was  that  the  plaintiff  had  unskill- 
fuUy  performed  su(*h  labor,  evidence  that  he 
had  unskiUfully  performed  other  labor  was 
held  irrelevant  Campbell  v.  Russell,  139 
Mass.  278, 1  N.  E.  345;  Maguire  v.  Middlesex 
R.  Co.,  115  Mass.  239.  Among  inferences 
which,  except  under  certain  conditions,  the 


law  will  not  permit  to  be  drawn,  is  that  a 
person  has  done  a  certain  act  because  he  has 
done  a  similar  act  at  another  time.  17  Cyc. 
279.  The  evidence  in  this  case  was  both  rele- 
vant and  competent — relative  because  it  tend- 
ed to  prove  a  material  fact;  and  competent 
because  the  witness  had  personal  knowledge 
of  the  matters  to  which  she  testified,  and  her 
statement  was  not  res  inter  alios  acta,  as 
suggested  by  defendant's  counsel.  It  will  be 
noticed  that  Mrs.  Wafford  spoke  of  the  table 
fare  both  before  and  after  B.  H.  Moore  and 
the  other  employes  came  to  board.  She  saw 
the  supper  spread  for  them,  and  of  which 
they  did  not  come  to  partake,  and  she  also  had 
eaten  at  Mrs.  Nance's  table  before  that  day. 
All  this  evidence  tended  to  rebut  that  of  the 
defendant,  and  to  show  that  there  had  been 
full  compliance  with  the  terms  of  the  con- 
tract by  the  plaintiff. 

If  the  testimony  offered  in  behalf  of  the 
plaintiff  was  found  by  the  jury  to  be  true, 
which  seems  to  be  the  case,  the  plaintiff  fur- 
nished such  meals  and  substantial  food  as 
were  suflJclent  to  satisfy  the  normal  appetite, 
though  not,  perhaps,  suited  to  those  of  fastid- 
ious tastea  He  was  not  required,  under  the 
contract,  to  gratify  the  luxurious  tastes  of 
an  epicurean. 

The  testimony  of  Mrs.  Wafford  that  her 
daughter  was  employed  by  plaintiff  to  help 
in  the  house  when  the  new  boarders  should 
come,  and  that  she  was  afterwards  told  by 
plaintiffs  that  her  child's  service  would  not 
be  needed,  as  his  wife  could  do  the  work  aft- 
er the  boarders  had  left,  if  not  harmless, 
tended  to  show  that  plaintiff,  as  he  stated, 
had  prepared,  after  making  the  contract,  to 
receive  his  guests  and  have  the  proper  wait- 
ers at  the  table  for  serving  the  meals.  They 
could  not  eat  If  they  could  not  get  the  food, 
and  there  must  be  some  one  to  bring  it  to 
th^n.  This  is  not  an  unusual,  but  a  cus- 
tomary, provision  at  a  boarding  house,  or  a 
hotel.  This  proof  was  offered  to  show  plain- 
tiff's readiness  to  perform  bis  part  of  the 
contract 

[7-9]  A  party  to  a  contract  can  maintain 
an  action  for  its  breach  upon  averring  and 
proving  a  performance  of  his  own  antecedent 
obligations  arising  on  the  contract,  or  that 
he  was  prevented  from  performing  it  by  the 
other  party  or  those  acting  for  him.  Tussey 
V.  Owen,  139  N.  C.  460,  52  S.  E.  128.  And  as 
to  the  damages,  profits  which  would  certain- 
ly have  been  realized  but  for  the  defendant's 
fault  are  recoverable.  Hardware  Co.  v.  Bug- 
gy Co.,  167  N.  C.  423,  83  S.  E.  557.  The 
principal  rule  in  such  cases  is  that  the  party 
injured  is  entitled  to  recover  all  the  dam- 
ages, including  gains  prevented  as  well  as 
losses  sustained,  as  were  fairly  within  the 
contemplaticm  of  the  parties  and  capable  of 
being  ascertained  with  a  reasonable  degree  of 
certainty.  Gardner  v.  Telegraph  Co.,  171  N. 
C.  405,  407,  88  S.  E.  630,  L.  R.  A.  1916E,  484. 
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The  doctrine  Is  thus,  well  stated  in  Griffin  v. 
Culver,  16  N.  Y.  489,  69  Am.  Dec.  718: 

'The  broad,  general  role  in  such  cases  is  that 
the  party  injured  is  entitled  to  recover  all  his 
damages,  including  gains  prevented  as  weU  as 
losses  sustained;  and  this  rule  is  subject  to  hut 
two  conditions:  The  damages  must  be  such  as 
may  fairly  be  supposed  to  have  entered  into  the 
contemplation  of  the  parties  when  they  made  the 
contract,  that  is,  must  be  such  as  might  natural- 
ly be  expected  to  follow  its  violation ;  and  they 
must  be  certain,  both  in  their  nature  and  in 
respect  to  the  cause  from  which  they  proceed." 

This  court,  when  discussing  this  rule,  said 
In  Hardware  CJo.  v.  Buggy  Co.,  supra: 

"As  shown  by  further  reference  to  the  au- 
thorities, this  certainty  referred  to  by  the  learn- 
ed judge  does  not  mean  'mathematical  accuracy/ 
but  a  reasonable  certainty"— citing  Sutherland 
on  Damages  and  Hale  on  Damages,  pp.  70,  71. 

The  subject  Is  fully  considered  as  to  bro- 
ken contracts  in  Machine  Co.  v.  Tobacco  Co., 
141  N.  C.  284,  53  S.  B.  885,  where  we  held: 

"(1)  Where  one  violates  his  contract,  he  is 
liable  for  such  damages,  including  gains  pre- 
vented as  well  as  losses  sustained,  which  may 
fairly  be  supposed  to  have  entered  into  the 
contemplation  of  the  parties  when  they  made 
the  contract,  that  is,  such  as  might  naturally 
be  expected  to  follow  its  violation,  and  they 
must  be  certain,  both  in  their  nature  and  in 
respect  to  the  cause  from  which  they  proceed." 
Griflin  v.  Culver,  supra. 

"(2)  The  law  seeks  to  give  full  compensation 
in  damages  for  breach  of  contract,  and  in  pur- 
suit of  this  end,  it  allows  profits  to  be  consid- 
ered when  the  contract  itself,  or  any  rule  of 
law,  or  any  other  element  in  the  case  furnishes 
a  standard  by  which  their  amount  may  be  de- 
termined with  suificient  certainty. 

"(3)  In  an  action  for  damages  for  a  breach 
of  contract,  in  the  absence  of  some  standard 
fixed  by  the  parties  when  they  made  their  con- 
tract, the  law  will  not  permit  mere  profits, 
depending  upon  the  chances  of  business  and  oth- 
er contingent  circumstances  and  which  are  per- 
haps merely  fanciful,  to  be  considered  by  the 
jury  as  part  of  the  compensation." 

A  text-writer  thus  refers  to  the  rule: 

'In  an  action  for  damages,  the  plaintiff  must 
prove,  as  part  of  his  case,  both  the  amount  and 
the  cause  of  his  loss.  Absolute  certainty,  how- 
ever, is  not  required,  but  both  the  cause  and 
the  amount  of  the  loss  must  be  shown  with 
reasonable  certainty.  Substantial  damages  may 
be  recovered  though  plaintiff  can  only  give  his 
loss  approximately."  Hale  on  Damages,  p. 
70,  quoted  with  approval  by  this  court  in  Bow- 
en  V.  Harriss,  146  N.  C.  385,  50  S.  E.  1044. 

And  further,  on  page  71 : 

"A  difficulty  arises,  however,  where  compen- 
sation is  claimed  for  prospective  losses  in  the 
nature  of  gains  prevented,  but  absolute  certain- 
ty is  not  required,  compensation  for  prospective 
losses  may  be  recovered  when  they  are  such,  as 
in  the  ordinary  course  of  things,  are  reasonably 
certain  to  ensue.    Reasonable  means  reasonable 


probability.  Where  the  losses  claimed  are  con- 
tingent, speculative,  or  merely  possible,  they 
cannot  be  allowed." 

And  as  to  torts  the  role  applicable  to  them 
is  stated  in  Johnson  y.  Ballroad  Co.,  140  N.  C. 
574,  53  S.  B.  862. 

Some  of  these  questions  are  not  presented 
by  the  assignments  of  error,  but  they  are  dis- 
cussed to  some  extent  in  the  briefs,  and  we 
have  deemed  it  proper  that  we  should  refer 
to  them. 

[10]  We  will  not  close  without  adverting 
to  the  form  of  the  issue,  which  we  do  not 
approve.  There  should  have  been  an  issue 
as  to  whether  there  had  been  a  breech  of  the 
contract;  the  defendant  having  denied  that 
there  had  been  one.  The  second  issue  then, 
should  have  been  in  the  form  of  the  one  sub- 
mitted, or  substantially  so.  But  there  was 
no  objection  to  the  form  of  the  issue,  and  we 
merely  refer  to  it,  because  such  an  issue  has 
been  condemned  by  this  court  Denmark  v. 
Railroad  Co.,  107  N.  C.  188,  12  S.  E.  54; 
Hatcher  v.  Dabbs,  133  N.  C.  239,  45  S.  E. 
562;  Shoe  Co.  v.  Hughes,  122  N.  C.  296,  29  S. 
E.  339.  If  the  breach  had  been  admitted, 
then,  of  course,  the  issue  submitted  would 
be  the  proper  one. 

There  was  no  error  in  the  trial  of  the  case, 
and  we  find  none  in  the  record. 

No  error. 


<112  S.  a  183) 

ELLISON  et  al.  v.  MATTISON  et  aL 
(No.  10132.) 

(Supreme  Court  of  South  Carolina.     Jan.  25, 

1919.) 

1.  Judgment     ^=:»565  —  Conclttbivensss  — 
Nonsuit  Without  Prejudice. 

A  judgment  of  nonsuit  entered  without  prej- 
udice against  remaindermen  under  their  grand- 
father's will,  in  a  suit  for  partition  prema- 
turely brought  because  their  mother,  the  life 
tenant,  was  yet  alive,  does  not  bar  a  subsequent 
suit  brought  after  termination  of  the  life  estate 
to  recover  their  remainder  interest 

2.  Judgment  ^=>576(1)— Conclusiveness  — 
Ebboneous  Judgment. 

A  judgment  against  remaindermen  rendered 
in  a  suit  for  partition  docs  not  bar  a  subse- 
quent suit  to  recover  their  remainder  interest, 
where  the  former  judgment  was  erroneous  on  its 
face,  in  that  the  court,  as  a  court  of  equity, 
failed  to  grant  relief  to  which  the  parties  were 
entitled  on  the  case  stated  by  them. 

3.  Wills  ^=»614(8)— Construction— Estate 
Ceeated—Absolutb  Estate}  in  Person- 
alty. 

Where  testator  devised  land  to  his  wife  for 
life,  at  her  death  the  land  to  be  sold  and  equal- 
ly divided  among  his  five  children,  the  portion 
falling  to  two  daughters  to  be  theirs  for  life, 
aud  then  to  their  children  forever,  the  daughters 
did  not  take  an  absolute  estate,  so  as  to  bar 
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their  chfldren  from  any  rights  under  the  will, 
though  the  proceeds  became  personalty. 

4.  Wiixs  €=>467—CoNSTBUCTiON— Recitals 
AS  TO  Wishes  of  Testator. 
Where  a  testator  devised  land  to  his  wife 
for  life,  directing  that  at  her  death  the  land  be 
sold,  and  tbe  proceeds  be  divided  equally  among 
his  five  children,  and  expressing  his  "desire" 
that  the  portion  falling. to  two  daughters  should 
be  theirs  during  lifetime,  then  to  tbeir  children 
forever,  the  children  of  the  daughters  took  in 
remainder;  the  disposition,  ^  to  the  daughters, 
not  being  precatoiy  merely. 

6.  Wills  «=s>740(4)  —  Convbtawcb  by  Dbv- 
isEB— Effect. 
Under  a  will  directing  that  at  the  death  of 
the  wife,  the  life  tenant,  the  land  be  sold,  and 
the  proceeds  equally  divided  among  five  chll* 
dren,  two  of  whom,  daughters  of  testator,  were 
to  hold  for  life  with  remainder  to  their  chil- 
dren, where  the  wife,  with  four  of  the  children, 
conveyed  the  land  in  fee  simple  to  the  other 
child,  Ihe  deed  could  not  be  construed  as  a  fami- 
ly settlement  barring  the  children  of  the  daugh- 
ters of  their  interest  in  remainder. 

6.  Remaindebs  ^=s>17(3)^AcnoN  bt  Remain- 

DERUSN— ACCBT7A^    OF   ACTION. 

Action  by  remaindermen  to  subject  land  to 
payment  of  their  legacy  is  not  barred  by  limi- 
tations, where  brought  within  the  statutory 
period  after  their  cause  of  action  accrued  by 
death  of  the  life  tenant. 

7.  Remaindebs   ^=s>17(3) -t  Adybbse  Posses- 
sion. 

Where  under  a  will  the  grandchildren  of 
testator  were  entitled  to  share  in  the  proceeds  of 
the  sale  of  certain  land  upon  the  death  of  their 
mother,  who  had  a  life  estate  in  the  land,  there 
could  be  no  adverse  holding  against  the  grand- 
children until  after  the  death  of  their  mother. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  Comity;  James  B.  Peorifoy, 
Judge. 

Action  by  Jane  E.  Ellison  nnd  others, 
against  W.  E.  Miattison,  individually  and  as 
administrator  c.  t  a.  of  Peter  Johnson,  de- 
ceased, and  another*  From  a  judgment  for 
plaintiffs^  defendant  J.  D.  Stone  appeals. 
Judgment  modified  and  afi^rmed  in  other  re- 
spects. 

J.  M.  Paget,  of  Anderscm,  Carey  &  Carey, 
of  Pickois,  and  L.  L.  Rice  and  Bonham,  Wat- 
kins  &  Allen,  all  of  Anderson,  for  appellant. 

A.  H.  Dagnall  and  Sullivan  &  Cooley,  all 
of  Anderson,  for  respondents. 

GAGE,  J.  The  history  of  this  litigatioii  is 
set  X)ut  in  90  S.  C.  146,  72  S.  E.  991,  and  99 
S.  C.  151,  82  S.  E.  1046.  The  action  there  re- 
ported was  for  partition,  and  it  faUed.  This 
action,  arising  out  of  the  same  transaction, 
is  by  the  children  of  Mrs.  Mary  Ellison  and 
Mrs.  Carolina  Mattison,  daughters  of  Peter 
Johnson,  to  subject  two-fifths  of  a  title  in 
certain  real  estate  now  held  by  one  Stone  to 


the  payment  of  a  legacy  created  by  the  wHl 
of  Peter  Johnson,  who  was  the  source  of  title 
common  to  all  the  parties. 

The  circuit  court  concluded  that  the  land 
was  liable  to  .pay  the  legacy  due  to  Ellison, 
but  that  Mattison  was  barred  by  the  statute 
of  limitations  to  claim  the  payment  of  his 
legacy. 

The  defendant  Stone  has  made  fifteen  ex- 
ceptions; but  they  have  been  wisely  reduced 
by  the  argument  to  Are  questions.  They  are 
these:  (1)  Res  ad  judicata;  (2)  the  parties 
Ellison  and  Mattison  have  no  right  under 
Peter's  wiU,  (a)  because  their  mothers  took 
an  absolute  estate,  and  (b)  because  the  words 
used  in  the  will  were  not  words  of  command, 
but  merely  words  of  desire;  (3)  falling  in 
these  postulates,  Peter's  will  had  been  car- 
ried out;  (4)  statute  of  limitation;  and  (5) 
adverse  possession. 

These  in  their  order. 

[1,2]  The  plea  of  res  adjudlcata  is  not 
sound. 

When  the  Ellison  children  and  the  Matti- 
son children  sued  in  the  action  before  refer- 
red to,  the  Ellisons  were  nonsuited  because 
their  mother,  who  was  life  tenant,  was  yet 
alive,  and  her  childr^i  therefore  had  no  pres- 
ent right.  The  order  of  nonsuit  declared  that 
it  was  **granted  without  prejudice  to  their 
rights  to  maintalD  such  [action]  as  and  when 
their  rights  if  any  may  accrue/'  By  the  ex- 
press words  of  the  order  the  accruing  right 
of  the  Ellisons  was  left  Intact.  Nothing  was 
adjudged  as  to  them  save  at  the  time  they 
sued  they  had  no  present  right.  It  Is  true 
that,  so  far  as  the  Mattlsons  are  concerned, 
the  cause  was  not  thus  arrested,  but  went  on 
to  a  final  Judgment  against  them. 

But  in  the  instant  action  the  Mattlsons 
have  set  up  in  their  answer  and  relied  upon 
in  the  trial  no  statement  of  facts  that  were 
not  stated  in  the  complaint  in  the  first  action. 
The  only  difference  betwixt  the  two  actions 
lies  in  the  circumstance  that  in  the  first 
action  the  Mattlsons  esteemed  themselves  on 
the  facts  alleged  to  be  entitled  to  partition, 
and  in  the  Instant  action,  oh  the  same  facts 
alleged,  the  Mattlsons  esteem  themselves  en- 
titled to  be  paid  a  legacy  out  of  the  pro- 
ceeds of  the  sale  of  land.  The  whole  right 
was  stated  in  the  first  action. 

It  was  no  fault  of  Mattlsons  that  they  did 
not  get  in  the  first  action  a  remedy;  their 
statement  of  the  facts  entitled  them  to  a  rem- 
edy, as  we  shall  presently  shofw  in  the  instant 
case.  It  was  no  legal  fault  of  theirs  that 
they  did  not  aslt  the  appropriate  remedy.  In- 
deed, that  cause  might  have  been  retained 
that  they  might  have  prosecuted  In  It  the  ap- 
propriate remedy.  That  It  was  not  so  retain- 
ed is  not  now  altogether  chargeable  to  the 
Mattlsons. 

[3]  The  appellant's  second  postulate  rests 
on  two  assumptions;  and  they  both  spring  out 
of  this  and  the  relevant  section  of  the  will: 
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"The  residue  of  my  estate  real  and  personal  I 
give  and  bequeath  to  my  beloved  wife,  Nancy  A. 
Johnson,  to  be  hers  during  her  natural  life  or 
widowhood,  and  at  her  death  or  marriage  then 
the  said  realty  and  personalty  to  be  sold  and 
equally  divided  among  my  children,  and  hav- 
ing an  eye  in  such  division  and  settlement  to  the 
advances  I  have  already  made  to  them,  which 
advances  are  hereinafter  stated  to  date.  As 
well  shall  an  eye  be  had  to  advances  after  the 
date  hereof  in  said  division  and  settlement 
Furthermore  X  desire  that  the  portion  of  my 
estate  that  may  fall  to  my  daughters  N.  Caroline 
Mattison  and  Mary  A.  E.  Ellison  to  be  theirs 
during  their  lifetime  and  then  to  their  children 
respectively  forever." 

The  appellant  contends  ''that,  the  bequest 
to  Caroline  and  Mary  being  personal  proper- 
ty, they  take  absolute  estates,"  and  he  cites 
for  authority  the  words  of  Judge  Nott  in 
Carr  v.  Porter,  1  McCord,  Eq.  at  page  90l 
The  court  there  only  meant  to  say  that,  if  a 
testator  should  expressly  devise  a  life  es- 
tate in  land,  the  same  words  would  create 
an  absolute  estate  in  personalty.  The  court 
did  not  intend,  of  course,  to  imply  that  a 
limited  estate  in  pers<Mialty  might  not  be 
created  by  express  words. 

It  was  suggested  in  90  S.  C.  146,  72  S.  B. 
991,  that  the  will  of  Peter  was  "a  gift  of  per- 
sonal property,  money,  a  legacy,  to  Mrs.  Mat^ 
tison  for  life  with  remainder  over  to  her 
children." 

[4]  The  other  assumption  of  the  appellant 
is  also  untenable,  to  wit :  That  the  words  of 
the  will  under  which  the  plaintiff  claims  are 
merely  precatory,  and  confers  on  him  no 
right  of  property. 

It  is  true  that  the  expressed  "desired*  of 
the  testator  does  not  always  of  itself  amount 
to  a  direction;  it  may  or  It  may  not  amount 
to  a  direction  according  as  the  intention  of 
the  testator  may  be  gathered  from  the  whole 
instrument  A  testator's  expressed  and  law- 
ful desire  ought,  of  course,  to  be  carried  out, 
unless  it  be  inconsistent  with  other  and 
stronger  words  contained  in  the  instrument 

In  the  instant  case  the  will  contains  no 
words  which  are  inconsistent  with  that  con- 
struction which  gives  imperative  o];>eration 
to  the  expressed  "desire."  The  object  of  the 
testator's  bounty  were  a  wife  and  five  chil- 
dren. He  devised  land  (1)  to  his  wife  for  her 
life.  He  then  directed  (2)  that  the  land 
should  be  sold  and  the  proceeds  divided 
equally  between  the  five  children.  He  w^it 
further  and  expressed  (3)  the  "desire"  that 
the  portion  which  might  fall  to  Caroline  and 
Biary  should  be  ''theirs  during  their  lifetime 
and  then  to  their  children  respectively  for- 
ever."    The  italics  are  supplied. 

The  testator  made  a  difference  betwixt  the 
children.  To  three  he  gave  absolutely.  To 
two  he  gave  a  right  for  their  life;  and  he 
plainly  expressed  the  desire  that  the  chil- 
dren of  these  two  should  have  the  absolute 
right 

There  Is  nothing  in  Arnold  v.  Arnold,  41  B. 


[  C.  298,  19  S.  B,  670,  relied  upon  by  the  ap- 
pellant, inconsistent  with  this  view,  nor  in 
Brunson  v.  King,  2  Hill,  Eq.  490. 

[6]  The  third  postulate  of  the  appellant  is 
that  the  expressed  desire  of  Peter  has  been 
carried  out;  that  is  to  say  that  the  land  has 
been  sold  and  the  proceeds  paid  to  the  five 
children,  that  two  of  the  children  received 
absolutely  two-fifths  of  the  proceeds,  and  that 
Caroline  and  Mary  received,  with  limitations, 
two-fifths,  to  be  enjoyed  by  them  during  their 
lives  and  forever  as  trustees  for  their  chil- 
dren, and  that  the  transactiim  amounts  to  a 
family  settlement.  But  the  only  testimony 
in  the  case  to  prove  that  is  a  simple  deed  of 
conveyance  by  the  wife,  Nancy,  and  four  of 
the  children  to  the  other  child,  B.  Lewis 
Johnson,  who  was  also  executor  of  the  will. 
Nancy  held  a  freehold  title  in  the  land  for 
her  life,  and  she  had  the  right  to  convey 
that;  and  when  she  did  so  B.  Lewis  took 
from  her  a  like  title.  Lewis  died,  and  the 
land  was  sold  for  the  settlement  of  his  es- 
tate three  years  before  the  life  estate  fell  in 
by  Nancy's  death  in  1888.  Mauldln  bought 
B.  Lewis'  title  at  the  estate  sale  in  1885,  and 
Stone  bought  from  him  the  same  year. 
Plainly  they  took  at  least  the  freehold  lifte 
estate  which  Nancy  had  conv^ed  to  Lewis. 

It  is  true  the  deed  to  Lewis  was  signed  also 
by  the  four  children  other  than  himself,  and 
that  act  would  manifestly  estop  Willis  and 
Lara  (two  of  the  other  children)  to  make  any 
further  claim  to  land  or  money,  and  they 
have  made  none,  and  it  would  also  estop 
Caroline  and  Mary  to  make  any  further 
claim  for  themselvea  But  there  \b  no  evidence 
that  the  transaction  evidenced  by  the  deed 
of  the  four  children  to  Lewis  was  intaided  to 
be  in  performance  of  the  will,  other  than  the 
suggestion  of  counsel  that  it  might  have  been 
and  probably  was  of  that  character.  The 
transaction  was  had  seven  years  after  the 
executor  qualified  and  three  years  before  the 
death  of  the  life  tenant  There  is  no  proven 
record  of  the  transaction  In  the  probate 
court.  The  executor  was  never  discharged 
from  his  trust  No  Witness  testified  that  the 
conveyance  referred  to  was  done  to  carry 
out  the  provisions  of  the  wilL 

This  case  is  the  same,  so  far  as  the  proof 
goes,  as  if  the  five  children  had  conveyed  the 
land  to  a  stranger.  In  such  a  case  it  will  not 
be  denied,  we  think,  that  the  stranger  would 
hold  the  land  subject  to  its  sale  under  the 
direction  of  the  will.  There  is  no  evidence 
which  tends  to  show  that  the  transaction 
was  intended  as  a  family  settlement  Such 
a  settlement  rests  on  contract,  express  or 
implied,  and  there  is  no  testimony  that  the 
family  intended  the  transacti<Ki  to  be  a  con- 
tract to  settle  their  interests  under  the  will 
of  Peter.  The  probability  Is  that  it  was 
what  the  deed  suggests  it  to  have  been,  a  sale 
by  the  widow  and  four  children  of  their  sup- 
posed fee-simple  title  to  B.  Lewis  Johnson. 

[6,  7]  The  fourth  isBue  is  the  bar  of  the 
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statute  of  limitatians.  To  the  Ellisons  it  Is 
plainly  not  fit.  The  Ellison  children  had  no 
right  until  the  death  of  their  mother  in  1916. 
And  for  the  same  reason  there  was  no  ad> 
verse  holding  by  Stone  against  the  Ellisons. 

The  circuit  court  concluded  that  Mattison'a 
right  was  barred  by  the  statute,  and  that 
Judgment  was  based  on  the  conclusion  of  fact 
that  Caroline  died  in  1898;  but  the  testimony 
of  Ambrose  Williams  and  Hewlett  Sullivan 
fixes  definitely  the  death  of  Caroline  on 
April  29,  1901.  The  A(£attisons  are  therefore 
not  barred. 

In  that  reject  the  Judgment  of  the  circuit 
court  is  modified.  In  other  respects  it  is  af- 
firmed. 

GARY,  C.  J.,  and  HYDRICK.  WATTS,  and 
ERASER,  JJ.»  concur. 


(112  s.  C.  170) 

KIRKLAND  DISTRIBUTING  00.  ▼.  SEA- 
BOARD  AIR  LINE   RT.  et  al. 
(No.  10188.)  . 

(Supreme  Court  of  South  Carolina.     April  8, 

1919.) 

1.  Waters  and  Watbb  Coubsbs  ^=s>119(4)— 

SURFACB  WaTBBS  ^  CONTBIBUTOBT  NEOLI- 
OENCE. 

Where  the  owner  of  a  warehouse  consented 
to  the  construction  of  a  certain  grade  by  rail- 
road across  a  street,  and  undertook  to  build 
its  warehouse  in  accordance  with  it,  it  cannot 
recover  damages  from  the  railroad  by  reason 
of  flooding  of  basement  of  warehouse  by  sur- 
face waters  due  to  grade,  even  though  grade 
was  not  in  accordance  with  a  city  ordinance. 

2.  Municipal  Cobpobations  ^s»842— Tobts 

— SUBFACE    WaTEBS— CONTBIBUTOBT    NeGLI- 

oencb. 

A  city  is  not  liable  for  the  flooding  of  a 
basement  by  reason  of  defects  in  the  grade  of  a 
street,  unless  the  injured  party  proves  that 
he  was  not  guilty  of  contributory  negligence. 

8.  Municipal  Cobpobations  €=»842— -Tobt^ 

SUBFAGll    WATEBd— CONTBIBUTOBT     NSGI^- 
OENGE. 

Where  owner  of  a  warehouse  consented  to 
construction  of  a  grade  across  street  by  a  rail- 
road, and  undertook  to  construct  its  warehouse 
accordingly,  knowing  that  surface  waters  would 
collect  by  reason  of  the  grade,  a  city,  although 
negligent  in  depositing  trash  in  street,  which 
was  banked  at  the  defective  railroad  grade,  was 
not  liable  by  reason  of  the  flooding  of  the  base- 
ment of  the  warehouse,  because  the  negligence 
of  the  dty  and  contributory  negligence  of  the 
owner  of  the  warehouse  were  inseparable. 

Appeal  from  Richland  County  Court;    M. 
S.  Whaley,  Judge. 

Action  by  Kirkland  Distributing  (Company 


the  City  of  Columbia.    From  a  Judgment  for 
defendants,  plaintifF  appeals.    Affirmed. 

A.  M.  Lumpkin,  of  Columbia,  for  appellant 
Lyles  &  Lyies  and  C.  S.  Monteith,  of  Co- 
lumbia, for  respondents. 

FRASER,  J.  The  appellant  thus  states  its 
case: 

''This  court  will  recall  that  a  short  time 
ago  an  action  by  this  same  plaintiff  against  the 
Seaboard  Air  line  Railway  Company  wes 
heard  on  appeal  and  decided  by  this  court  ad- 
versely to  the  plaintiff.  96  S.  E.  122.  The 
city  of  Columbia  was  not  a  party  to  that  action. 

"The  plaintiff  began  this  action  in  1917,  and 
the  cause  of  action  alleged  in  the  complaint  is 
based  on  damage  done  to  the  plaintiff's  ware- 
house and  property  in  its  basement,  as  having 
occurred  on  account  of  a  rainstorm  which  fell 
on  the  night  of  June  9,  1917. 

"The  two  actions  are  entirely  different.  A 
nonsuit  was  granted  in  favor  of  both  defend- 
ants, on  the  theory  that  the  decision  of  this 
court  in  the  former  case  settled  all  questions 
which  arose  in  the  case  now  before  the  court. 
The  wide  difference  in  the  two  cases  is  clearly 
shown  by  the  exceptions  of  the  appellant  in  the 
present   case. 

"The  two  defendants  herein  are  charged  with 
joint  and  concurrent  negligence  in  causing  the 
injury  complained  of;  the  Seaboard  Air  Line 
Railway,  defendant,  with  failing  to  comply 
with  the  ordinance  of  the  city  of  Columbia,  by 
the  terms  of  which  ordinance  they  were  re- 
quired to  grade  all  streets  across  which  they 
laid  their  tracks  in  conformity  with  the  grade 
existing  prior  to  the  laying  of  such  track,  and 
the  testimony  in  this  case  shows  that  they  ut- 
terly failed  to  comply  with  the  requirement,  and 
on  that  account  a  ditch  was  formed  across 
Lady  street,  which  was  the  direct  cause  of  the 
damage  in  question  taken  in  connection  with 
that  of  the  defendant,  the  dty  of  Columbia, 
which  is  charged  with  unloading  a  large  amount 
of  brickbats  and  hard  lime  mortar  in  Lady 
street  on  the  northern  side  thereof,  and  on  the 
grade  above  the  side  track  in  question,  which 
crosses  Lady  street;  that  during  the  rain  in 
question  these  brickbats  and  lime  mortar  were 
washed  down  to  the  side  track,  forming  a  fur- 
ther and  higher  barrier  to  the  flow  of  water  in 
the  street  and  turned  it  with  more  force  and 
violence  out  of  the  street  drainage  and  into 
this  plaintiff's  property,  and  caused  the  dam- 
age. 

"The  prior  case,  which  was  in  the  Supreme 
Court  and  is  reported  in  the  advance  sheets  at 
this  time,  did  not  involve  any  of  these  ques- 
tions, either  the  violation  of  the  ordinance  or 
the  neghgence  and  mismanagement  of  the  city 
of  Columbia  in  filling  up  a  natural  drainage 
way  in  the  street  with  brick  and  other  ddbris, 
to  the  damage  of  plaintiff. 

'"The  testimony  in  this  case  certainly  clearly 
shows  that  the  side  track  in  question  was  laid 
a  considerable  distance  below  the  level  of  Lady 
street.  The  testimony  further  shows  that  this 
condition  has  existed  for  several  years,  in  vio- 
lation of  the  terms  of  the  ordinance.  The  level 
of  the  street  has  never  been  readjusted  in  ac- 


against  the  Seaboard  Air  Line  Railway  and  |  cordance  with  the  level  of  the  track  as  laid. 
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This  formed  the  ditch  or  aluioe  which  the  wit- 
nesses say  caused  the  damage.  We  call  the 
court's  special  attention  to  the  fact  that  the 
spur  track  is  entirely  different  from  the  side 
track  which  is  in '  question  in  this  case.  The 
side  track  crosses  Lady  street  toward  the  north. 
"We  take  it  that  the  city  of  Columbia  is  re- 
sponsible for  defects  and  mismahagement  in 
their  streets  and  the  filling  up  of  them  with  ma- 
terial that  would  clog  drains  and  cause  dam- 
age; would  such  an  act  on  its  part  make  it 
liable  under  the  Statute?  We  think  the  court 
should  have  submitted  the  two  cases  to  the  ju- 
ry for  their  determination,  and  its  failure  to 
do  so  is  the  ground  for  the  exceptions  herein." 


[1]  L  Exception  1: 

'*In  that  his  honor  was  in  error  in  granting 
a  nonsuit  on  behalf  of  the  Seaboard  Air  Line 
Railway,  defendant,  because  the  evidence  show- 
ed that  under  section  586,  Revised  Ordinance  of 
the  City  of  Columbia,  and  the  ordinances  dated 
March  11,  1913,  under  which  ordinances  the 
side  track  in  question  across  Lady  street  was 
constructed,  the  railway  company  did  not  con- 
struct said  track  in  accordance  with  the  city 
ordinances  above  mentioned,  and  negligently 
left  said  street  in  an  improper  condition  and 
not  properly  graded  for  drainage  or  for  travel, 
and  caused  the  entire  flow  of  water  down  Lady 
street  to  be  turned  out  of  its  course  and  thrown 
in  the  plaintiff's  warehouse,  causing  the  dam- 
age alleged." 


The  appellant  employed  an  architect  to 
make  plans  for  the  construction  of  Its  ware- 
house, who  said: 

"As  reported  to  him  when  he  first  took  the 
matter  under  consideration,  the  grade  of  the 
side  track  across  Lady  street  had  been  fixed 
by  the  city  engineer,  but  that  subsequently  the 
engineers  of  the  Seaboard  Air  Line  Railway 
Company  reported  to  him  that  the  dty  engineer 
had  consented  to  the  lowering  of  the  grade 
across  Lady  street  by  one  foot,  and  that  subse- 
quently they  could  give  Mr.  Kirkland  the  bene- 
fit of  that  lowering,  and  a  little  Detier;  they 
could  lower  the  spur  track  to  IS  feet  at  its 
northern  end  immediately  adjoining  Lady 
street,  instead  of  the  140/io  which  they  had 
been  standing  for.  This  was  done  at  Mr. 
Kirkland 's  request,  and  he  got  the  benefit  of 
the  lower  grade.  At  the  time  of  preparing  the 
plans  for  the  Kirkland  building,  witness  had 
before  him  a  blueprint  of  the  elevation  of  the 
side  track  across  Lady  street,  and  also  of  the 
grade  of  the  spur  track  for  the  Kirkland  build- 
ing, and  knew  that  it  was  a  continuous  de- 
scending grade  from  Lady  street  to  the  spur 
track  in  question  and  then  from  the  spur  track 
in  question  back  to  the  northern  edge  of  the 
Kirkland  building,  and  that  water  would  run 
downgrade." 


The  water  entered  the  warehouse  through 
windows  in  the  basement  During  the  prog- 
ress of  construction  of  the  warehouse,  the 
plaintiff,  at  the  suggestion  of  the  railroad 
people,  raised  the  base  of  these  windows 
about  6  Inches.  The  plaintiff  and  the  de- 
fendant raUroad  knew  that  surface  water 
was  likely  to  rise  along  the  warehouse  and 
might  enter  the  windows  and  flood  the  base- 
ment. They  knew  there  was  damage  and 
agreed  on  the  means  to  be  used  to  pre- 
vent the  consequent  damages.  As  the  plain- 
tiff made  its  case,  its  damages  resulted,  not 
from  the  presence  of  the  water,  but  from  the 
volume  of  water.  The  plaintiff  undertook 
to  fix  responsibility  on  the  railroad  company 
by  showing  that  the  excess  volume  of  water 
was  caused  by  the  grade  of  the  railroad  at 
Lady  street.  Tlie  plaintiff  not  only  knew 
what  the  grade  was,  but  agreed  to  it  and 
undertook  to  build  its  warehouse  in  accord- 
ance with  it  The  appellant  then  says  the 
grade  was  not  in  accordance  with  the  dty 
ordinance,  and  therefore  It  was  negligence. 
As  it  affects  this  case,  it  is  wholly  Immaterial 
whether  the  grade  was  a  lawful  or  an  unlaw- 
ful grade.  It  is  maxdfest  that  the  plaintiff 
cannot  dig  a  pit,  and  recover  damages  fr<Mn 
another  because  he  has  fallen  into  it  It  Is 
equally  manifest  that  the  plaintiff  cannot 
agree  that  another  shall  dig  a  pit,  and  then 
recover  damages  because  he  has  fallen  into  it 
The  grade  at  Lady  street  was  made,  in  pait, 
at  least,  for  plalntilTs  convenience,  with  its 
full  knowledge  and  consent,  and  the  plaintiff 
cannot  recover  against  a  railroad.  The  non- 
suit was  properly  directed  in  favor  of  the 
defendant  railroad.  This  exception  is  over- 
ruled. 

[2]  II.  The  nonsuit  in  favor  of  the  city 
must  also  be  sustained.  If  the  flooding  of 
the  plaintiff's  warehouse  was  caused  by  the 
concurrent  negligence  of  the  city  of  Columbia, 
in  depositing  trash  in  the  street  which  was 
banked  at  and  caused  by  the  defective  grade 
at  the  crossing,  then  the  city  is  not  liable, 
.because  the  statute  requires  the  plaintiff  to 
prove  the  absence  of  contributory  negligence. 

[3]  We  have  se^i  that  the  plaintiff  and  the 
defendant  railroad  were  Jointly  responsible 
for  the  defective  grade,  if  it  was  defective, 
and  the  plaintiff  was  guilty  of  contributory 
negligence  in  fixing  the  grade  at  the  crossing. 
Here  negligence  and  contributory  neglig^ice 
go  hand  in  hand  and  are  inseparable.  Where 
negligence  and  contributory  negligence  are  in- 
separable, a  nonsuit  must  be  ordered. 

The  Judgment  is  affirmed. 

HYDRIOK  and  QAOE,  JJ.,  ooncor. 
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STATE  ▼.  COOLER  et  aL     (No.  10186.) 

(Sapreme  Court  of  South  Carolina.     April  8, 

1919.) 

1.  Chimin Ai.  Law  «=>1166%  (6)  — Harmless 
Ebbob^Examination  of  Jubobs  —  Steno- 
GBAPHic  Notes. 

Failure  of  the  stenographer  to  take  notes  of 
the  examination  of  jurors  in  a  prosecution  for 
homicide  is  not  reversible  error,  where  all  the 
essential  facts  are  before  the  court. 

2.  Cbiminal  Law  ^=»751— Withdbawal  of 
JxJBOB  Showiivo  Bias. 

In  a  prosecution  for  homicide,  where  the 
jury  was  completed  in  the  afternoon,  the  court 
can,  on  the  next  morning  before  testimony  is 
Introduced,  withdraw  a  juror,  shown  to  have 
expressed  an  opinion  that  the  defendant  was 
guilty. 

3.  CotJBra  ^=»46  —  Ebechon  —  •*Cibcuit" 
CouBTB— CoKSTmrnoNALrrr. 

Under  Const,  art  6,  §  13,  providing  that 
the  state  shall  be  divided  into  judicial  circuits, 
Act  Feb.  14,  1916  (29  St.  at  Large,  p.  688), 
creating  14  judicial  circuits  and  leaving  (paries- 
ton  county  alone  in  the  Ninth  circuit,  is  valid, 
since  the  word  "circuit"  means  a  division  of  the 
country  for  judicial  business. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Circuit.] 

4.  Cbiminal  Law  ^=5>798(^)— Instbuotions 
—Evidence. 

In  a  prosecution  for  homicide,  it  was  error 
for  the  court  to  refuse  to  charge  that  the  jury 
must  base  its  finding  exclusively  on  the  evi- 
dence taken  in  open  court,  where  the  bias  of 
one  of  the  jurors  had  been  brought  in  question. 

5.  Cbiminal  Law  ^s»673(4)  —  EIvidenob— 
Dbclabations  of  Codefbndants. 

Admission  in  evidence  of  declarations  by  a 
codefendant  was  not  error,  in  a  prosecution  for 
homicide;  the  judge  having  properly  cautioned 
the  jury  that  the  statements  were  evidence  only 
against  the  codefendant. 

6.  Cbiminal  Law  ^=:>428— Evidence  —  Dbg- 

LABATIONS  OF  CODEFBNDANTB  —  NeCBSSITT 

AS  TO  Entibb  Statement. 

Declarations  by  a  codefendant  as  to  the  par- 
ticulars of  the  crime  must  come  out  in  their  en- 
tirety, if  any  part  is  given. 

7.  Cbiminal  Law  ^=»508(1)— Tbstimont  dv 
Codefendant—Admissibilitt. 

A  codefendant  as  a  witness  in  a  prosecu- 
tion for  homicide  can  testify  diough  his  testi- 
mony includes  a  statement  that  his  codefendant 
did  the  killing. 

8.  Assault  and  Battebt  €=»66-~Justifioa- 
TiON— Oppbobbious  Lanquaoe. 

Opprobrious  language  does  no  justify  an  as- 
sault or  furnish  legal  provocation. 

Appeal  from  General  Sessions  Circuit 
Court  of  Jasper  County;  Ernest  Moore, 
Judge. 


Aleas  Cooler  and  another  were  convicted 
of  murder,  and  they  appeal.  Judgment  re- 
versed, and  new  trial  ordered. 

C!ole  L.  Blease,  of  Columbia,  W.  N.  Hey- 
ward,  J.  P.  Wise,  and  H.  Klugh  Purdy,  all  of 
Rldgeland,  and  J.  B*raser  Lyon,  of  Columbia, 
for  appellants. 

Geo.  Warren,  of  Hampton,  and  S.  G.  May* 
field,  of  Holbrook,  Ariz.,  for  the  State. 

FRASE(El^  J.  The  appellants  were  con- 
victed of  murder  and  sentenced  to  electro- 
cution. There  are  21  exceptions.  Several  of 
the  exceptions  raise  the  same  questions,  and, 
as  they  have  not  been  separately  stated,  they 
need  not  be  separately  considered. 

[1]  I.  The  first  question  In  logical  order 
refers  to  the  stenographic  report  in  the  case. 
The  stenographer  did  not  take  notes  of  the 
examination  of  jurors  upon  their  voir  dire, 
and  this  failure  is  a  subject  of  appeal.  The 
selection  of  the  jury  is  a  very  imiK>rtant 
part  of  the  trial.  They  are  required  to  take 
full  stenographic  notes  of  all  proceedings. 
The  examination  of  jurors  is  an  Important 
part  of  the  proceedings.  The  essential  facts, 
however,  are  before  the  court,  and  this  is  not 
reversible  error.  The  exception  that  raises 
this  question  cannot  be  sustained. 

[2]  II.  One  of  the  jurors,  named  Papham, 
was  sworn  on  his  voir  dire  and  accepted  as 
a  juror.  It  seems  that  the  jury  was  com- 
pleted at  the  afternoon  session,  but  no  evi- 
dence was  offered  until  the  next  morning. 
When  the  court  was  opened,  the  next  morn- 
ing, counsel  for  the  appellant  Cooler  called  at- 
tention of  the  court  to  the  fact  that  this  ju- 
ror had  expressed  an  opinion  and  examined  a 
witness  who  testified  that  this  juror  had  ex- 
pressed the  opinion  that  this  appellant  was 
guilty.  His  honor  held  that  the  juror  was 
already  accepted  and  it  was  too  late  to  with- 
draw him  from  the  jury  and  substitute  an- 
other. At  this  stage  of  the  case,  the  presid- 
ing judge  certainly  had  the  power  to  with- 
draw the  juror,  at  the  request  of  the  de- 
fendant, and  substitute  another,  and  it  was 
error  not  to  do  so. 

[3]  III.  The  appellant  raises  the  question 
of  the  constitutionality  of  the  act  creating 
the  Fourteenth  circuit  (Act  Feb.  14,  1916  [29 
St.  at  Large,  p.  688]).  In  so  far  as  this  case 
is  concerned,  the  case  of  State  y.  McAppus, 
107  S.  0.  345,  92  S.  B.  1053,  is  conclusive,  and 
this  exception  is  overruled. 

[4]  IV.  The  defendant  Cooler  asked  the 
presiding  judge  to  charge  the  jury  that  it 
must  base  its  findings  exclusively  on  the  evi- 
dence taken  in  open  court.  The  presiding 
judge  thought  doubtless,  that  he  had  in- 
cluded that  request  in  his  general  charge. 
Inasmuch  as  the  bias  of  one  of  the  jurors 
had  been  brought  in  question,  this  request 
should  have  been  charged  as  requested  by 
the  defendant 
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16, 8]  V.  The  appellant  Cooler  complains 
of  the  admission  of  statements  made  by  his 
codefendant,  Davis,  in  court  and  out  of 
court.  In  both  cases  his  Honor  was  correct. 
Davis  was  a  defendant,  and  the  state  could 
prove  what  Davis  said  about  the  case.  His 
honor  properly  cautioned  the  jury  that  the 
statements  were  evidence  only  against  Davis. 
The  whole  statement  must  come  out  if  any 
part  is  given.  The  statement  must  be  receiv- 
ed, as  it  was  received,  in  this  case,  with  the 
caution  that  it  only  affected  Davis. 

[7]  As  to  the  statement  in  court:  We  say 
Davis  was  a  witness,  and  had  the  right  to 
make  his  statement,  even  If  it  included  a 
statement  that  his  codefendant  had  done  the 
killing.  We  have  been  cited  to  no  authority, 
and  We  know  of  none,  that  holds  to  the  con- 
trary. 

[8]  VI.  The  only  other  point  that  need  be 
considered  in  this  case  is  the  effect  of  op- 
probrious language.  It  is  too  well  settled  in 
this  state  to  require  the  citation  of  authority 
that  language,  no  matter  how  opprobrious, 
does  not  justify  an  assault  or  furnish  legal 
provocation.  To  discuss  this  further  would 
Involve  the  facts,  and,  as  this  case  must  go 
back  for  a  new  trial,  the  impropriety  Is  man- 
ifest. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

HYDRICK,  WATTS,  and  GAGE,  JJ.,  con- 
cur. 
GARY,  0.  J.,  did  not  sit 


(112  S.  C.  108)      . 
RICHARDSON  v.  ELMS.     (No.  10116.) 

(Supreme  Court  of  South  Carolina*     Jan.  17, 

1919.) 

Appeal  from  Common  Pleas  Circuit  Court  of 
Greenville  County;    John  S.  Wilson,  Judge. 

Action  by  James  M.  Richardson  against  R. 
W.  Ellis.  IVom  an  order  confirming  findings 
of  master,  to  whom  case  was  referred,  defend- 
ant appeals.    Affirmed. 

Martin  &  Henry,  of  Greenville,  for  appellant 
Lanford  &  Richardson,  of  Greenville,  for  re- 
spondent 

GARY,  C.  J.  This  actim  arose  under  section 
8543  of  the  Code  of  Laws  of  1912,  which  is  as 
follows:  "No  possession  of  real  property  de- 
scribed in  any  instrument  of  writing  required 
by  law  to  be  recorded  shall  operate  as  notice 
of  such  instrument;  and  actual  notice  shall  be 
deemed  and  held  snfficient  to  supply  the  place 
of  registration  only  when  such  notice  is  of  the 
instrument  itself  or  of  its  nature  and  purport." 

The  defendant  entered  into  possession  of  the 
land  in  question,  under  such  an  instrument  of 
writing  as  is  required  by  law  to  be  recorded. 

The  master,  to  whom  the  case  was  referred, 
found  as  matter  of  fact  that  the  plaintiff,  who 


subsequently  purchased  the  land  from  the  de- 
fendant's grantor,  neither  had  notice  of  the  in- 
strument itself,  nor  of  its  nature  and  purport 
On  appeal  these  findings  of  fact  were  confirmed 
by  his  honor  the  circuit  judge,  and  this  appeal 
is  from  his  order  of  confirmation. 

The  appellant  has  failed  to  satisfy  this  court 
that  there  was  error  in  said  findings. 

Affirmed. 


HYDRICK,  WATTS,  PHASER,  and  GAGE, 
JJ.,  concur. 


(112  s.  C.  9J) 

COULTER  V.  HERMITAGE  COTTON 
MILLS.  (No.  10177.) 

(Supreme  C^urt  of  South  Carolina.    March  29, 

1919.) 

Husband  and  Wife    €==>209(5)— Rights  of 
Wife— Separate  Action  in  Tort. 

A  married  woman  may  maintain  an  action 
for  damages  for  assault  and  battery  committed 
upon  her  by  her  employer's  representative  with- 
out joining  her  husband  as  a  party  plaintifif. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County ;  W.  H.  Townsend,  Jadga 

Action  by  C«allie  Coulter  against  the  Hermi- 
tage Cotton  Mills.  A  nonsuit  was  allowed, 
and  plaintiff  appeals.    Reversed. 

M.  M.  Johnson  and  B.  B.  Clarke,  both  of 
Camden,  for  appellant. 

W.  B.  De  Loadi,  of  Camden,  for  re^;>ond- 
ent. 

HYDRICK,  J.  Plaintiff,  a  married  wo- 
man, brought  this  action  against  defendant 
for  damages  for  an  assault  and  battery,  al- 
leged to  have  been  committed  upon  her  by  a 
representative  of  defendant  in  the  course 
of  his  employment.  She  did  not  join  her 
husband  as  a  party  plaintiff,  nor  did  she 
allege  that  she  was  a  married  woman.  Tlie 
answer  was  a  general  denial. 

At  the  trial,  plaintiff  introduced  testimony 
tending  to  prove  the  assault  and  battery  al- 
leged, and  Incidentally  it  was  brought  out 
that  she  was  a  married  woman.  At  the  con- 
clusion of  the  testimony,  defendant  moved  for 
a  nonsuit,  on  the  ground  that  she  could  not 
maintain  the  action  without  joining  her  hus- 
band. The  court  granted  the  motion,  and 
plaintiff  appealed. 

We  think  the  court  was  in  error.  In  the 
case  of  Messervy  v.  Messervy,  82  S.  C.  559, 
64  S.  E.  753,  it  was  decided  that  a  married 
woman  could  maintain  an  action  for  dam- 
ages for  maliciously  enticing  her  husband 
away  from  her,  without  Joining  the  husband 
as  a  party.  While  the  circumstances  of  the 
two  cases  are  not  precisely  alike,  the  right 
of  the  wife  to  maintain  an  action  in  tort  for 
injury  to  her  person  without  Joining  her  hus- 
band was  affirmed  in  that  case,  on  the  ground 
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that  It  was  "a  chose  In  action,"  In  the  broad- 
est sense  of  those  words,  which  belongs  ex- 
clnsively  to  her,  and  therefore  she  has  the 
right  to  sue  for  such  injury  without  Join- 
ing her  husband.  Her  right  of  action  Is  sep- 
arate and  distinct  from  that  which  her  hus- 
band may  maintain,  in  such  a  case,  for  the 
loss  of  her  services  and  other  damages  re- 
sulting to  him  by  reason  of  her  injury — ^Just 
as  a  parent  and  minor  child  may  maintain 
separate  actions  for  an  injury  to  the  child. 
Judgment  reversed. 

ERASER  and  GAGE,  JJ.,  concur. 

GARY,  O.  J.,  and  WATTS,  J.,  did  not  sit. 


(112  S.  C.  f09) 
SALLEY  V.  PARKER  et  al.    (No.  10180.) 

(Supreme  Court  ot  South  Carolina.     April  7, 

1919.) 

1.  Landlord    and    Tenant    ^=9274(3)— 
Wbongful  Distress. 

A  landlord,  who  took  a  stove  of  a  tenant 
for  rent,  when  the  tenant  in  fact  owed  no  rent, 
was  guilty  of  conversion. 

2.  Principai.  and  Aqent  ^=:»23(2)— Relation 
—Proof. 

Agency  may  be  proven  by  drcumetances. 

3.  Principal  and  Agent  ^=:»23(5)— ConTxb- 
8I0N— Agency— Proof. 

In  action  against  two  persons  for  conver- 
sion, evidence  held  sufficient  to  sustain  a  find- 
ing that  one  of  defendants  who  took  the  prop- 
erty was  the  agent  of  the  other  defendant. 

4.  Landlord    and    Tenant    ^=»274(7)— 
'  Wrongful  Distress— Punitive  Damages. 

In  an  action  against  a  landlord  for  conver- 

^sion  of  a  stove  which  a  tenant  had  left  on  the 

premises,   where  landlord   did   nothing  beyond 

asserting  his  right  to  hold  the  stove,  punitive 

damages  were  improperly  allowed. 

5.  Landlord  and  Tenant  ^=»270(7)  —  Dis- 
tress—Necessity FOR  Warrant. 

One  acting  for  landlord  In  taking  property 
of  a  tenant  for  rent  must  have  a  distress  war- 
rant to  evidence  bis  authority  when  he  takes 
the  property. 

Appeal  from  Richland  County  Court;  M. 
S.  Whaley,  Judge. 

Action  by  Mr&  M.  S.  Salley  against  E.  W. 
Parker  and  J.  A.  H.  Geiger.  From  Judgment 
for  plaintiff,  defendants  appeal.     AfELrmed. 

Halcott  P.  Green,  of  Columbia,  for  ap- 
pellants. 

Cooper  &  Alderman,  of  Columbia,  for  re- 
spondent 

GAGE,  J.  This  is  a  lawsuit  about  a  cook- 
ing stove.    It  arose  out  of  these  drcumstano 


es:  The  plaintiff  became  a  tenant  of  A 
dwelling  house  which  was  owned  by  Dent. 
She  had  y&cated  the  house,  but  left  behind 
her  the  stove.  She  returned  to  get  the  Stove 
and  was  forbidden  to  do  so  by  Geiger,  who 
seized  it  for  an  alleged  balance  of  rent  due 
by  the  plaintiff.  For  this  act  of  alleged  con- 
version the  former  tenant  sued  both  Parlser 
and  Geiger,  and  had  a  verdict  for  both  actual 
and  punitive  damages. . 

The  exceptions  made  four  questions:  (1) 
There  was  no  proof  of  conversion,  (2) .  wrong 
Instructions  about  how  agency  may  be  prov- 
ed, (3)  there  was  no  proof  of  willfulness,  and 
therefore  no  basis  for  punitive  damages,  (4) 
wrong  instructions  about  the  service  of  a  dis- 
tress warrant. 

[1]  1.  If  Mrs.  Salley  had^paid  all  the  rent 
she  owed,  and  she  testified  she  had,  then  the 
taking  of  the  stove  for  her  alleged  debt  was  a 
conversion.  The  Jury  found  there  was  a  con- 
version. 

[2]  2.  The  court  made  a  correct  and  admi- 
rable statement  of  the  law  to  guide  the  Jury 
in  finding  If  Geiger  when  he  seized  the  stove 
was  agent  of  Parkier.  There  was  no  assumj)- 
tion  by  the  court  that  Geiger  was  agent. 
The  instruction  was:  (1)  That  agency  may 
be  proven  by  all  the  circumstances  of  the 
case;  (2)  that,  if  the  circumstances  do  fix 
agency,  then  the  acts  of  the  agent  bind  the 
principal  if  done  within  the  scope  of  the 
employment. 

The  circumstances  suggest  that  Geiger  was 
agent  of  Parker.  The  testimony  tends  to 
prove  that  Parker  let  the  house  to  Mrs. 
Salley  and  collected  the  rents;  that  Parker 
filled  out  the  distress  warrant  and  sent  it  to 
Dent  to  sign;  that  the  signed  warrant  was 
returned  to  Parker  to  be  put  into  Geiger's 
hands,  and  was  left  at  Coker's  place  for 
Geiger;  that  Parker  talked  to  Geiger  about 
the  stove;  that  Parker  told  Colcock  he  was 
holding  the  stove  for  rent  due,  and  declined 
to  give  it  up  until  payment  was  made. 

[31  This  was  ample  testimony  for  the  Jury 
to  have  concluded  that  Parker  was  principal 
to  collect  and  Geiger  was  his  agent  for  that 

[4]  3.  The  counsel  for  respondent  admitted 
at  the  hearing  before  us  that  the  defendants 
did  nothing  beyond  the  assertion  of  their 
right  to  hold  the  stove.  There  was  there- 
fore no  warrant  to  assess  punitive  damages, 
and  so  much  of  the  Judgment  as  represents 
punitive  damages  is  reversed. 

[5]  4.  The  appellant  has  cited  no  authority 
to  sustain  the  contention  that  Geiger  did  not 
need  to  have  a  distress  warrant  to  evidence 
his  authority  when  he  seized  the  stove,  and 
we  think  there  was  none. 

The  remedy  by  distress  was  provided  by 
the  common  law.  The  statutes  have  only 
modified  the  remedy.    3  Kent,  p.  472  et  seq, 

"A  warrant  of  distress  is  nothing  but  a  pow- 
er of  attorney.    The  bailiff,  or  other  person  ex- 
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ecating  the  warrant,  la  only  the  agent  of  the 
landlord."    Bagwell  y.  Jamison,  Gheyes,  252. 

It  was  the  duty  of  Geiger  to  have  made 
proof  of  his  agency  when  he  went  to  act 
He  knew  that,  for  he  swore  he  had  and  pre- 
sented the  warrant;  bat  Mrs.  Salley  denied 
so  mnch. 

By  the  defendant's  testimony  the  warrant 
was  made  out  by  Parker,  signed  by  the  land- 
lord, Dent,  and  put  into  Geiger's  hand  to 
execute. 

The  statute  law  does  not  declare  that  the 
warrant  shall  be  presented  to  the  tenant  (the 
same  thing  as  serylce);  but  the  warrant  is 
the  only  eyidence  of  the  agent's  right,  and 
the  agent  is  bound  to  show  his  right  to  Justi- 
fy his  act. 

Judgment  affirmed. 

HYDRICK  and  FRA.SER,  JJ.,  concur. 
GARY,  a  J^  and  WATTS,  J.,  did  not  sit 


(112  S.  C.  89) 

PETERSON  V.  ATLANTIC  COAST  LINE  R. 

CO.  (No.  10182.) 

(Supreme  Court  of  South  Carolina.     April  7, 

1919.) 

1.  Appeal  and  Ebbob  ^=s>1(X)3  —  RByixw  — 
Vebdict. 

In  law  case  yerdict  wiU  not  be  disturbed 
upon  the  ground  that  it  is  against  the  oyer- 
whelming  weight  of  the  testimony,  except 
where  it  is  wholly  unsupported  by  eyidence. 

2.  Attobney  and  Client  ^=»92  —  Authobitt 
OF  Attoenbt— WAiyEB  OP  Issue. 

Attorney  employed  to  prosecute  or  defend 
an  action  has  authority  to  waiye  the  submission 
of  an  issue  to  the  jury,  where  he  does  so  in  good 
faith  belieying  that  it  is  for  the  best  interests 
oi  his  client. 

Appeal  from  Richland  County  Court;  M. 
S.  Whaley,  Judge. 

Action  by  I.  C.  Peterson  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintlfif  appeals. 
AflSrmed. 

W.  H.  Cobb  and  Cooper  &  Alderman,  all  of 
Columbia,  for  appellant 

Barron,  McKay,  Frierson  &  Moflatt,  of  Co- 
lumbia, for  respondent 

HYDRICK,  J.  Plaintiff  brought  this  ac- 
tion to  recoyer  damages  for  injuries  sustain- 
ed by  him  as  the  result  of  defendant's  alleg- 
ed negligence  in  transporting  him  as  a  pas- 
senger from  Columbia  to  Camp  Jackson. 

The  evidence  disclosed  the  following  cir- 
cumstances :  In  the  summer  of  1917  the  con- 
struction of  Camp  Jackson,  which  is  about  six 
or  seyen  miles  from  Columbia,  was  in  prog- 


ress. Defendant  ran  a  train,  composed  of  &n 
engine  and  15  or  20  cattle  cars,  between  the 
dty  and  the  camp  for  the  purpose  of  convey- 
ing workmen  to  and  frow  The  train  would 
leave  the  city  early  in  the  morning,  signaling 
its  departure  by  blowing  the  whistle  some  min- 
utes before  leaving,  and  would  stop  at  street 
crossings  and  other  places  exi  route  to  take 
up  workmen  going  to  the  camp,  and  after 
work  hours  in  the  afternoon  it  would  take  up 
the  workmen  at  the  camp  and  bring  them 
back  to  the  city.  It  did  not  appear  by  what 
arrangem^it  this  train  was  run,  at  whose  in- 
stance or  expense.  But  transportati<m  on  it 
was  free  to  workmen  at  the  camp,  and  none 
of  them  were  required  to  pay  fares.  The 
foreman  at  the  camp  who  employed  plaintiff 
told  him  to  come  out  on  this  train,  and  plain- 
tiff was  carried  to  and  from  the  camp  on  it 
for  a  month  or  more  before  he  was  injured. 
On  September  26,  1917,  the  car  in  whidi 
plaintiff  was  riding  jumped  the  track,  while 
running  on  a  high  embankment  and  ap- 
proaching a  trestle.  Fearing  that  it  would 
run  off  into  the  deep  ravine,  plaintiff  Jump- 
ed off,  and  broke  his  left  leg.  There  was  tes- 
timony tending  to  prove  that  plaintifTs  in- 
jury was  caused  by  negligence  attributable  to 
defendant.  On  the  other  hand,  the  testimony 
was  susceptible  of  the  inference  that  defend- 
ant was  not  guilty  of  actionable  negligence. 
At  the  close  of  all  the  testimony,  def^id- 
ant  moved  for  a  directed  verdict  on  the 
ground,  among  others,  that  there  was  no 
evidence  of  actionable  negligence.  The  mo- 
tion was  refused.  The  court  then  asked 
plaintiff's  attorneys  if  they  had  any  authori- 
ties bearing  upon  the  relation  between  plain- 
tiff and  defendant  at  the  time  of  the  injury; 
that  is,  as  to  whether  plaintiff  was  a  pas- 
senger, and  entitled  to  that  degree  of  care 
which  a  carrier  owes  a  passenger.  They 
replied  that  they  had  none,  and  that,  as  they 
were  uncertain  as  to  whether  the  evidence 
was  sufficient  to  establish  that  relaticm,  they 
would  be  satisfied  with  a  charge  as  to  or- 
dinary care,  as  between  a  carrier  and  licen- 

Under  instructions  to  which  no  excepQon 
has  been  taken,  except  as  hereinafter  men- 
tioned, the  jury  returned  a  verdict  for  de- 
fendant Whereupon  plaintiff  moved  for  a 
new  trial,  which  was  refused;  and  from  Judg- 
ment on  the  yerdict  he  appealed  to  this  court, 
assigning  error  in  the  refusal  of  a  new  trial 
on  two  grounds. 

[1]  The  first  Is  that  the  verdict  is  against 
the  overwhelming  weight  of  the  testimony. 
This  ground  was  not  much  stressed  in  argu- 
m^it,  and  properly  so,  since  it  has  been  de- 
cided in  so  many  cases  that  sudh  a  ground 
cannot  be  entertained  by  this  court  in  a  law 
case  except  where  the  verdict  is  wholly  un- 
supported by  evidence;  and,  as  has  already 
been  said,  there  was  evidence  upon  which  the 
verdict  can  be  sustained. 
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The  next  ground  Is  that,  notwithstanding 
the  request  of  plaintifTs  attorneys,  the  court 
erred  In  not  submitting  to  the  jury,  under 
proper  instructions,  the  Issue  as  to  whether 
or  not  plaintiff  was  a  passenger  and  entitled 
to  the  degree  of  care  required  by  that  re- 
lation. Plaintiff's  attorneys  admit  that  It 
was  at  their  suggestion  that  the  court  with- 
drew that  issue  from  the  Jury,  and  that  they 
asked  the  court  to  do  so,  because  they  were 
very  confident  that  the  jury  would  find  a  ver- 
dict for  plaintiiP,  and  they  did  not  want  to 
endanger  the  verdict  which  they  so  confident- 
ly expected  to  win  by  insisting  upon  the  sub- 
mission to  the  jury  of  an  issue  about  which 
they  were  in  doubt  as  to  the  sufl[iciency  of  the 
evidence  to  sustain  a  verdict 

[2]  They  now  contend,  however,  that  they 
had  DO  authority  to  bind  their  client  by  con- 
senting to  the  withdrawal  of  that  issue  from 
the  jury,  and  that  the  court  was  in  error,  not- 
withstanding their  request,  in  failing  to  sub- 
mit It,  under  proper  instructions.  This  con- 
tention Is  unsound*  It  is  certainly  within 
the  authority  of  an  attorney  employed  to 
prosecute  or  def^id  an  action  to  waive  the 
submission  of  an  issue  to  the  jury,  where  he 
does  so  in  good  faith,  believing  that  it  is  for 
the  best  interest  of  his  .client.  Not  only  so, 
but  ih  some  circumstances  it  would  be  his 
duty  to  do  so  for  the  protection  of  the  in- 
terests of  his  client;  and' where  he  does  so  in 
good  faith  his  client  is  bound.  Ex  parte 
Jones,  47  S.  C.  893,  25  S.  E.  285;  Dixon  v. 
rioyd,  73  S.  0.  202,  53  S.  B.  167;  Poore  t. 
Poore,  105  S.  C.  206^  89  S.  E.  569.  Indeed,  it 
is  matter  of  everyday  practice;  and  in  niuner- 
ous  cases  we  have  held  that  a  client  may  be 
bound  even  by  the  implied  consent  of  his  at- 
torney, or  by  his  silence,  when  it  was  his  duty 
to  speak;  for  instance,  when  he  fails  to  pre- 
fer a  request  to  charge  on  an  important  is- 
sue, or  fails  to  call  the  court's  attention  to 
an  omission  in  the  charge  upoQ  such  an  is- 
sue, his  client  is  bound. 

Judgment  affirmed. 

ERASER  and  GAGE,  JJ.,  concur. 
GART,  C.  J.,  and  WATTS,  J.,  did  not  slt« 


sts^ 


(112  S.  C.  191) 

BEAM  V.  CONTINENTAL  CASUALTY  CO. 

(Supreme  Court  of  South  Carolina.     April  9, 

1919.) 

Insitbanck  ^=>452— Accident  Insubancb— 
Injury  Not  ^  Incidental  to  Occupation— 
Recoveby. 

Under  accident  policy  providing  that  it  does 
not,  except  as  incident  t;o  the  occupation  of 
railway  .  employes,  cover  entering  or  trying  to 
enter  a  moving  conveyance  , using  mechanical 
power,  there  could  be  no  recovery  for  injuries 
sustained  by  insured  in  attempting  to  board  a 


moving  train,  not  as  incident  to  the  occupation 
of  freight  conductor,  but  while  he  was  travel- 
ing on  a  conductor's  pass. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  T.  J.  Mauldin,  Judge. 

Action  by  Samuel  M.  Beam  against  the 

Continental  Casualty  Company.     From  the 

Judgment  rendered,  defendant  appeals.  Re- 
versed. 

Cothran,  Dean  ft  Cothran,  of  Greenville, 
for  appellant 

Bonham  ft  Price,  of  Greenville,  for  re- 
q;>ondent 

ERASER,  J.  This  is  an  action  to  recover 
on  an- accident  insurance  policy.  The  plain- 
tiff took  out  an  accident  Insurance  policy  in 
the  ^tna  Life  Insurance  Company,  and  the 
policy  was  assumed  by  the  defendant,  Con- 
tinental Casualty  Company. 

The  risk  was  classed  aq  hazardous.  The 
occupation  was  stated  as  freight  conductor 
and  that  his  average  weekly  earnings  were 
not  less  than  $30.  The  application  also  stat- 
ed, "I  am  not  deformed,  have  no  bodily  in; 
flrmity,  and  have  not  sustained  any  severe 
bodily  injury.**  The  admitted  facts  are  that 
the  plaintiff  "v^as  not  at  that  time  in  the 
employ  of  the  railroad  as  co^ductor;  that 
he  had  received  an  injury  about  a  year  be- 
fore, from  wtdch  he  had  been  incapacitated 
to  perform  the  duties  as  conductor,  and  had 
not  been  restored  to  work,  either  at  the  date 
of  the  policy  or  at  the  time  of  the  accident. 
The  plaintiff  expected  to  be  reinstated,  but 
had  not  been.  He  still  retained  certain  priv- 
ileges as  an  employ^,  but  was  not  in  serv- 
ice. At  the  time  of  the  accident,  the  plain- 
tiff was  traveling  on  a  freight  train  on  a 
conductor's  pass.  While  attempting  to 
board  a  moving  train,  the  plaintiff  fell  and 
was  injured. 

The  pleadings  are  long.  Tliere  are  22  ex- 
ceptions, raising  interesting  questions,  but, 
in  the  view  this  court  takes  of  excepttoii  8, 
the  other  questions  become  academic,  and 
need  not  be  discussed. 

Exception  8  reads  as  follows: 

"The  presiding  judge  erred  in  overruling  the 
defendant's  eighth  ground  of  motion  for  direct- 
ed verdict,  which  was  as  follows:  *That  the 
policy  of  insurance  contains  the  following  prot- 
visions:  "This  insurance  does  not  cover  (except 
as  incident  to  the  occupations  of  railway  em- 
ployes, railway  express  messengers,  and  rail- 
way mail  clerks  insured  as  such)  entering  or 
trying  to  enter  or  leave  a  moving  conveyance 
using  mechanical  power."  That  at  the  time  of 
his  accident  the  plaintiff  was  not  employed  by 
and  actually  woridng  for  the  Southern  Railway 
Company,  and  was  injured  while  trying  to  -en- 
ter the  caboose  of  a  moving  freight  train  for 
his  oirn  convenience,  and  while  not  engaged  in 
work  incident  to  the  employment  of  a  freight 
conductor/  " 
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The  plaintiff  was  trying  to  enter  a  mov- 
ing conveyance,  to  wit,  the  cab,  using  me- 
chanical power,  and  not  as  incident  to  the 
occupation  of  freight  conductor. 

It  is  manifest  that  a  declaration  as  to  the 
law  of  waiver,  fraud  of  the  agent,  etc., 
would  be  mere  dicta.  The  policy  did  not 
purport  to  cover  an  accident  that  happened 
while  the  insured  was  trying  to  enter  a  mov- 
ing conveyance,  using  mechanical  power 
while  traveling  exclusively  on  his  own  busi- 
ness or  pleasure. 

A  verdict  should  have  been  directed  In 
favor  of  the  defendant,  and  the  Judgment  is 
reversed. 

HYDRICK,  WATTS,  and  GAGE,  JJ.,  con- 
car. 

(112  S.  C.  106) 

FLOYD  et  aL  ▼.  FLOYD  et  aL     (No.  10184.) 

(Supreme  0>urt  of  South  Carolina.     April  8, 

1919.) 

1.  Refobmation  of  Instruments  ^=:»25— De- 
fense—Nonpayment  OF  Consideration. 

Equity  will  not  reform  a  deed,  conveying 
only  a  life  estate,  so  as  to  convey  the  fee,  where 
the  grantee  had  failed  to  pay  the  entire  con* 
sideration. 

2.  Reformation  of  Instruments  ^=:»28— Per- 
sons Entitled  to  Reformation— Grantee 
—Nonpayment  of  (Consideration. 

A  subsequent  grantee  seeking  reformation  of 
a  deed  to  the  orignal  grantor,  barred  from  relief 
in  equity  by  his  failure  to  pay  the  entire  con- 
sideration, stands  in  the  same  shoes  as  such 
original  grantor. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Horry  County;    John  S.  Wilson,  Judge. 

Action  by  Samuel  Q.  Floyd  and  another 
against  Matthew  T.  Floyd  and  others.  From 
a  judgment  dismissing  the  complaint,  com- 
plainants appeal.    Affirmed. 

H.  H.  Woodward  and  Norton  &  Baker,  all 
of  CJonway,  for  appellants. 
Hoyt  McMillan,  of  Mullins,  for  re^>ondents. 

HTDRIOK,  J.  This  is  an  action  to  reform 
a  deed,  which  conveyed  only  a  life  estate  to 
the  grantee,  when,  it  is  alleged,  the  intention 
was  to  convey  the  fee;  the  necessary  words 
of  inheritance  having  been  omitted  by  mis- 
take or  ignorance  of  the  scrivener. 

In  1877,  Lewis  H.  Floyd  executed  and  de- 
livered to  his  son,  Samuel  Q.  Floyd,  the  deed 
in  question,  which  conveyed  427  acres  for  the 
consideration  of  $3(X).  The  deed  was  record- 
ed in  August,  1878. 

In  1880,  Samuel  Q.  Floyd  conveyed  177 
acres  of  the  tract  to  Johnson,  who  conveyed 
the  same  to  Burrou^s  &  0>Uins  Company. 


Defendants  are  the  heirs  of  Lewis  H.  £loyd* 
who  died  in  18S5. 

Defendants  denied  the  allegations  of  inten- 
tion to*  convey  the  fee,  and  resisted  the  prayer 
for  relief  on  the  further  grounds  that  the 
consideration  of  the  deed  had  never  been 
paid,  and  of  plaintiffs'  laches. 

According  to  the  undisputed  evidence,  only 
about  $100  of  the  consideration  was  ever 
paid.  For  the  balance,  Samuel  Q.  Floyd  gave 
his  father  his  note,  which  has  never  been 
paid.  After  the  death  of  his  father,  the  ad- 
ministrator of  his  estate  sued  him  on  the 
note,  and  he  defeated  a  recovery  thereon  by 
pleading  the  statute  of  limitation. 

[1 , 2]  It  is  not  worth  while  to  consider  the 
sufficiency  of  the  evidence  to  prove  the  alleg- 
ed intention  or  mistake,  or  to  sustain  the  de- 
fense of  laches,  since  it  is  perfectly  clear  that, 
upon  an  ancient  and  time-honored  principle 
of  equity,  Samuel  Q.  Floyd  is  not  entitled  to 
relief.  He  does  not  come  with  dean  hands. 
Nor,  even  at  this  late  day,  does  he  offer  to  do 
equity,  by  offering  to  pay  what  he  Justly 
owes  for  the  land.  Therefore  he  Is  not  enti- 
tled to  ask  for  equity.  His  grantee  stands  in 
his  shoes,  and  occupies  no  better  position. 
The  complaint  wag  properly  dismissed. 

Judgment  affirmed. 

WATTS,  FRASER,  and  GAGB,  JJ^  concur. 
GARY,  O.  J.,  did  not  sit 


(112  8.  C.  82) 
MUSE  V.  CLARK  et  aL     (No.  10187.) 

(Supreme  Court  of  South  Carolina.     AprU  8, 

1919.) 

1.  Bills  anu  Notes  «=»256— Dischabok  of 
In  DOBSEBS— Altbbation. 

Under  Negotiable  Instruments  Act,  §§  124, 
125,  where  note  was  originally  made  payable  to 
«*Bank  of  G.  ♦  •  ♦  at  said  bank,"  and  in- 
dorsed by  defendants,  its  alteration  by  the  mak- 
er, after  the  bank  had  refused  to  discount  it, 
by  striking  out  the  words  "Bank  of  G."  and 
substituting  aboye  it  the  name  of  plaintiff,  was 
a  material  alteration  discharging  defendants  as 
indorsers. 

2.  Bills  anu   Notes   ^=5>378— Altebation— 
Recovebt  Accobdino  to  Obiginal  Tenob. 

Where  note  was  originally  made  payable  to 
"Bank  of  G.  •  •  •  at  said  bank,"  and  in- 
dorsed by  defendants,  and  after  the  bank  had  re- 
fused to  discount  it,  altered  by  the  maker  by 
striking  out  the  name  of  the  bank  as  payee  and 
substituting  aboye  it  the  name  of  plaintiff,  plain- 
tiff could  not  recoyer  from  defendant  indorsers 
under  the  proyision  of  section  124  of  the  Nego- 
tiable Instrument  Law  that  a  holder  in  due 
course  may  enforce  payment  of  a  materially  al- 
tered note  according  to  the  original 'tenor. 
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3.  Bills  and  Notes  C=s>537(1)— Indossebs— 
Alteration— Consent. 

Whether  indorsers  consented  to  alteration 
of  note  by  changing  name  of  payee  Held  for  the 
Jury. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  James  B.  Peurlfoy 
and  S.  W.  G.  Shlpp,  Judges. 

Action  by  J.  P.  Muse  against  W.  B.  Clark, 
George  Bailey,  Hugh  E.  Giles,  and  F.  E.  Don- 
nald.  From  judgment  for  plaintiff,  the  first 
three  defendants  appeal.    Reversed. 

Tillman  &  Mays,  of  Anderson,  and  Grler, 
Park  &  Nlckolson,  of  Greenwood,  for  ap- 
pellants. 

Featherstone  &  McGhee,  of  Greenwood,  for 
respondent 

HYDBICK,  J.  This  Is  an  action  on  a 
promissory  note.  Plaintiff  alleges  that  de- 
fendant Donnald  executed  his  note  for  $225, 
dated  May  27,  1915,  payable  to  the  order  of 
the  Bank  of  Greenwood,  on  December,  1915, 
and  defendants,  Bailey,  Clark,  and  Giles  in- 
dorsed said  note  to  enable  Donnald  to  raise 
said  sum ;  that,  thereafter  and  before  matur- 
ity, the  name  of  the  payee,  Bank  of  Green- 
wood, was  stricken  out,  and  plaintiff's  name 
was  Inserted  in  place  thereof,  as  payee,  by 
Donnald,  after  which  plaintiff  took  the  note, 
In  due  course,  and  advanced  the  money  there- 
on ;  that  same  was  due,  unpaid,  etc. 

The  indorsers  demurred  to  the  complaint 
for  insufficiency,  on  the  grounds  that  the 
proposed  contract  with  the  bank  was  not  ac- 
cepted, that  the  alteration  alleged  avoided 
the  note  as  to  them,  and  that  no  contract 
between  them  and  plaintiff  was  alleged. 
Judge  Peurlfoy  overruled  the  demurrer,  and 
the  case  was  tried  before  Judge  Shlpp  and  a 
Jury. 

The  note  was  written  on  a  blank  form  of 
the  Bank  of  Greenwood,  and,  when  Indorsed 
by  appellants.  It  was  payable  "to  the  order  of 
Bank  of  Greenwood  ♦  •  ♦  at  said  bank." 
The  words  quoted  were  printed  In  the  body 
of  the  note;  but  the  bank  refused  to  dis- 
count It,  and  thereafter  it  was  altered,  and 
accepted  by  plaintiff,  who  testified  that,  when 
it  was  presented  to  him  the  printed  words 
"Bank  of  Greenwood"  had  been  stricken  out 
by  running  a  line  through  them  with  a 
pen,  and  his  name  had  been  interlined  above 
those  words.  He  also  testified  that  It  appear- 
ed that  the  alteration  had  been  made  with 
different  ink  and  posssibly  by  a  different 
hand  from  the  other  writing  in  the  note.  But 
plaintiff's  witness  Andrews  testified  that  he 
filled  In  the  blanks  in  the  note  for  Donnald, 
and,  when  It  had  been  signed  and  Indorsed  by 
ai^eUants,  carried  It  to  the  bank  to  get  the 
money  for  him ;  and,  when  the  hank  refused 
to  accept  it,  he  returned  it  to  Donnald;  and, 
while  he  did  not  remember  changing  the  name 


of  the  payee,  he  said  the  name  "J.  P.  Muse" 
looked  like  his  writing.  And  Donnald  testi- 
fied that,  when  he  brought  the  note  hack  to 
him,  Andrews  suggested  that  he  might  get 
the  money  from  plaintiff,  and  said,  "Let  me 
change  it  for  you"  (as  he  had  filled  in  the 
other  parts  of  the  note),  and  that  Andrews 
made  the  change  In  the  presence  of  Bailey 
and  Giles,  two  of  the  Indorsers,  both  of  whom 
knew  of  it,  and  handed  the  note  to  him,  and 
he  carried  it  to  plaintiff  and  got  the  money. 
Each  of  the  Indorsers  denied  knowledge  of 
the  alteration.  Bailey  and  Giles  testified 
that  Donnald  told  them  that  he  destroyed  the 
note,  when  the  bank  refused  to  discount  It, 
and  Clark  said  that  he  supposed  that  it  had 
been  destroyed;  and  each  of  them  said  that 
he  knew  nothing  to  the  contrary,  until  the 
spring  of  1917,  when  demand  for  payment 
was  made  upon  them. 

After  hearing  the  evidence,  Judge  Shlpp 
directed  a  verdict  for  plaintiff,  holding  that 
he  was  bound  hy  the  order  of  Judge  Peurlfoy, 
overruling  the  demurrer  of  the  indorsers,  and 
that,  as  plaintiff  had  proved  the  allegations 
of  his  complaint,  he  was  entitled  to  recover. 
From  Judgment  on  the  verdict,  the  indorsers 
appealed. 

[1]  Respondent  contends  that  the  altera- 
tion was  not  material;  that  the  purpose  of 
the  Indorsers  was  to  enable  Donnald  to  raise 
that  sum  of  money,  and  it  could  make  no 
difference  to  them  whether  he  got  It  from 
the  bank,  or  from  plaintiff,  or  any  one  else; 
and  that,  in  any  event,  plaintiff,  being  an 
Innocent  holder,  in  due  course,  is  entitled  to 
recover. 

Sections  124  and  125  of  the  Negotiable  In- 
strument Act  (28  Stat  668)  read: 


"1 


124.  Where  a  negotiable  instrument  la  ma- 
terially altered  without  the  assent  of  all  par- 
ties liable  thereon,  it  is  avoided,  except  as 
against  a  party  who  has  himself  made,  au- 
thorized or  assented  to  the  alteration  and  sub- 
sequent indorsers. 

"But  when  an  instrument  has  been  material- 
ly altered  and  is  in  the  hands  ol  a  holder  in 
due  course,  not  a  party  to  the  alteration,  he 
may  enforce  payment  thereof  according  to  its 
original  tenor. 

"125.  Any  alteration  which  changes: 

"(1)  The  date; 

"(2)  The  sum  payable,  either  for  principal 
or  Interest; 

(3)  The  time  or  place  of  payment ; 

(4)  The  number  or  the  relation  of  the  par^ 
ties; 

"(5)  The  medium  or  currency  in  whieh  pay- 
ment is  to  be  made; 

"Or  which  adds  a  place  of  payment  where  no 
place  of  payment  is  specified,  or  any  other 
change  or  addition  which  alters  the  effect  of 
the  instrument  in  any  respect  is  a  material  al- 
teration." 

Tested  by  the  terms  of  section  125,  the 
alteration  was  material.  By  subdivision  3 
of  that  section,  an  alteration  which  changes 
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the  place  of  payment  Is  declared  to  be  mate- 
rial. In  its  inception,  the  note  was  payable 
"to  the  order  of  Bank  of  Greenwood  *  •  * 
at  said  bank."  When  the  words  "Bank  of 
Greenwood"  were  stricken  out,  the  words 
"at  said  bank"  were  left  without  meaning; 
so  that  the  note  was  not  then  payable  at  that 
bank,  or  any  other  particular  ,  place.  It 
follows  that  the  place  of  payment  was  chang- 
ed by  the  alteration. 

Moreover,  the  last  sentence,  of  subdivision 
5  of  said  section  says: 

"Any  other  change  or  addition  which  alters 
the  effect  of  the  instVument  in  any  respect  is  a 
material  alteration." 

Prior  to  the  statute,  the  decided  weight  of 
authority  was  that  changing  the  name  of  the 
payee  of  a  note,  after  Its  legal  Inception, 
without  consent  of  the  parties  sought  to  be 
changed  thereon,  is  a  material  alteration. 
1  R.  C.  L.  967,  §  4 ;  Id.  973,  J  7 ;  Holbart  v. 
Laurltson,  34  S.  D.  267,  148  N.  W.  19,  L.  R. 
A.  1915A,  166,  and  note  In  which  the  cases 
are  reviewed.  Clearly,  changing  the  name  of 
the  payee  alters  the  legal  effect  of  the  Instru- 
ment. 

The  authorities  dted  by  respondent  arc  not 
to  the  contrary.  In  fact,  they  are  not  in 
point,  because  in  none  of  them  was  there  any 
alteration  of  the  Instrument  sued  on.  If 
there  had  been  no  alteration  of  the  note  here 
sued  on,  and  if  plaintiff  had  taken  It  as  is- 
sued, and  afterwards  had  the  bank  Indorse 
it,  so  as  to  transfer  the  legal  title  to  him,  a 
different  state  of  facts  calling  for  the  ap- 
plication of  a  different  principle  would  have 
been  made,  and  to  that  state  of  facts  the 
cases  cited  by  respondent  would  have  been 
pertinent. 

[2]  Respondent  contends,  however,  that, 
even  though  the  alteration  Is  material,  never- 
theless he  is  entitled  to  recover  under  the 
following  provision  of  section  124: 

'*But  when  an  instrament  has  been  material- 
ly altered  and  is  in  the  hands  of  a  holder  in  due 
course,  not  a  party  to  the  alteration,  he  may 
enforce  payment  thereof  according  to  its  orig^ 
inal  tenor." 

According  to  the  testimony,  the  note  bore 
upon  its  face  such  evidence  of  alteration  that 
the  Jury  might  have  found  that  plaintiff  was 
not  a  holder  In  due  course ;  therefore,  if  that 
were  a  vital  Issue,  it  would  be  one  of  fact  for 
the  jury. 

But,  assuming  for  the  purposes  of  this  case 
that  plaintiff  was  a  holder  in  due  course,  we 
do  not  see  how  he  can  enforce  payment  of  the 
note  according  to  Its  original  tenor,  according 
to  which  it  was  payable  to  the  order  of  the 
Bank  of  Greenwood.  How  would  it  be  pos- 
sible to  enforce  payment  to  the  order  of  that 


bank,  without  making  it  ft  party  to  a  contract 
which  it  expressly  refused  to  enter  into? 
We  must  conclude  that  the  intention  of  the 
Legislature  was  that  the  provision  above 
quoted  should  be  applied  only  in  those  cases 
where  the  contract  can  be  enforced  according 
to  its  original  tenor ;  and  we  can  readily  see 
how  this  can  be  done  in  a  variety  of  cases,  as 
for  Instance,  where  the  alteration  affects 
only  the  negotiability  of  the  instrument,  and 
the  amount  of  principal  or  interest,  and  in 
other  respects,  which  need  not  be  mentioned, 
it  may  be  enforced  according  to  its  original 
tenor.  But  where,  as  in  this  case,  it  is  of 
such  a  nature  that,  if  made  without  consent  • 
of  the  parties  to  be  charged,  it  deprived  the 
contract  of  all  legal  validity  in  its  inception, 
it  cannot  be  enforced  according  to  its  original 
tenor.  First  National  Bank  v.  Grldley.  112 
App.  Div.  398,  98  N.  Y.  Supp.  445. 

[3]  Appellants  question  the  ruling  of  Jndge 
Peurifoy  on  their  demurrer  as  well  as  that 
of  Judge  Shlpp  in  directing  a  verdict  against 
them.  It  is  unnecessary  to  consider  the  rul- 
ing on  demurrer,  because  without  objection 
plaintiff  introduced  testimony  tending  to 
prove  a  fact  of  vital  importance  In  the  case 
which  was  not  specifically  alleged  in  his 
complaint,  though  the  allegations  taken  al- 
together may  have  been  deemed  sufficient,  by 
liberal  construction  and  intendment,  to  have 
admitted  the  testimony,  even  if  it  had  been 
objected  to.  The  fact  alluded  to  was  that  the 
alteration  was  made  with  the  knowledge 
and  consent  of  some,  if  not  all*  of  the  Indors- 
ers. '  Perhaps  it  would  be  more  nearly  correct 
to  say  that  there  was  testimony  tending  to 
prove  that  the  alteration  was  made  under 
circumstances  from  which  the  jury  might 
have  drawn  an  inference  of  knowledge  and 
consent  on  the  part  of  some.  If  not  all,  of  the 
indorsers.  If  that  be  true,  that  is,  if  they,  or 
any  of  them,  did  know  of  and  consent,  ex- 
pressly or  impliedly,  to  the  alteration,  those 
so  knowing  and  consenting  are  bound.  As  to 
them,  the  note  as  altered  is  an  original  and 
not  an  altered  contract.  Sanders  v.  Bagwell, 
37  S.  C.  145,  15  S.  B.  714,  16  S.  B.  770.  If 
the  evidence  be  sufficient  to  bring  the  case 
within  the  exception  provided  for  by  section 
124,  plaintiff  may  recover  against  the  indors- 
ers so  consenting.  But  whether  they  knew 
of  and  consented  to  the  alteration  was  an 
issue  of  fact  arising  out  of  the  testimony, 
upon  which  they  were  entitled  to  have  the 
verdict  of  the  jury.  It. follows  that  the  court 
erred  in  directing  a  verdict  for  plaintiff,  and 
there  must  be  a  new  trial 

Judgment  reversed. 

GARY,  G.  J.,  and  FRASER  and  GAGE; 
JJ.,  concur. 
WATTS,  J.,  did  not  sit 
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8TRICKIAND  y.   SEABOABD  AIB  LINE 
BY.  OO.     (No.  10179.) 

(Supreme  Oourt  of  South  Carolina.     April  7« 

1919.) 

1.  Constitutional   Law    ^s»56  —  Jubisdio- 
tion— powbb  of  leoisiiatube. 

Where  the  Constitution  confers  Jurisdiction 
upon  a  court,  the  Legislature  cannot  take  it 
away. 

2.  CotJBTs     ^=>43  —  CoNSTiTXJTioN  —  County 
Court— CouBT  of  Common  Plibas. 

Since  the  Legislature  cannot  deprive  the 
court  of  common  pleas  of  the  jurisdiction  in 
civil  cases  or  of  the  appellate  jurisdiction  in 
cases  within  the  jurisdiction  of  magistrates' 
courts,  given  by  Const.  art»  5,  §  1^  the  legis- 
lative power,  given  by  section  1,  to  establish 
county  courts,  may  be  exerted  by  conferring  up- 
on a  county  court  established  by  the  Legislature 
concurrent  jurisdiction  with  that  invested  in 
the  court  of  common  pleas,  including,  in  view 
of  section  23,  concurrent  jurisdiction  over  ap- 
peals from  magistrates'  courts. 

8.  Statutes  ^=>(J4(3)— Pabtial  Unconstitu- 
tionalitt. 

In  view  of  Const,  art.  5,  §{  1,  15,  23,  the 
act  creating  a  county  court  for  Bichland  county, 
Act  March  1,  1917  (30  St  at  Large,  p.  166)  §' 
8,  purporting  to  confer  upon  that  court  exclusive 
jurisdiction  over  appeals  from  magistrates' 
courts,  is  constitutional  so  far  as  it  gives  such 
court  jurisdiction  of  such  appeals,  and  uncon- 
stitutional and  void  only  so  far  as  it  attempts 
to  make  that  jurisdiction  exclusive. 

Appeal  ftom  Common  Pleas  Circuit  Ck)nrt 
of  Richland  County;  W.  H«  Townscnd, 
Judge. 

Action  by  Henry  IL  Strickland  against  the 
Seaboard  Air  Line  Railway  Company.  E^m 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

George  A.  Alderman,  of  Columbia,  for  ap- 
pellant 

H.  N.  Edmunds,  of  Ck)lumbia,  for  respond- 
ent 

HYDRICK,  J.  The  question  for  decision 
in  this  case  is  whether  the  provision  of  sec- 
tion 3  of  the  act  creiEiting  a  county  court  for 
Richland  county  (30  Stat  156),  which  con- 
fers upon  that  court  exclusive  jurisdiction  to 
hear  and  determine  appeals  in  all  dvil  cases 
from  magistrates'  courts,  is  constitutional. 

The  provisions  of  the  Constitution  bearing 
upon  the  question  are  found  in  sections  1, 
16,  and  28  of  article  5,  the  pertinent  parts  of 
which  are: 

"Section  1.  The  judicial  power  of  this  state 
shall  be  vested  in  a  Supreme  Court  In  two  cir- 
cuit courts,  to  wit:  A  court  of  common  pleas 
having  dvil  jurisdiction  and  a  court  of  general 
sessions  with  criminal  jurisdiction  only.     The 


courts,  municipal  courts  and  such  courts  in  any 
or  an  of  the  counties  of  this  state  inferior  to 
circuit  courts  as  may  be  deemed  necessary,  but 
none  of  such  courts  shall  ever  be  invested  with 
jurisdiction  to  try  cases  of  murder,  mandaugh- 
ter,  rai>e  or  attempt  to  rape,  arson,  common-kw 
burglary,  bribery  or  perjury." 

"Sec.  15.  The  courts  of  common  pleas  shall 
have  original  jurisdiction,  subject  to  appeal  to 
the  Supreme  Court,  to  issue  writs  or  orders  of 
injunction,  mandamus,  habeas  corpus,  and  such 
other  writs  as  may  be  necessary  to  carry  their 
powers  into  full  effect  They  shall  have  ju- 
risdiction in  all  civil  cases.  They  shall  have 
appellate  jurisdiction  in  all  civil  cases  within 
the  jurisdiction  of  inferior  courts,  except  from 
such  inferior  courts  from  which  thp  Goneral 
Assembly  shall .  provide  an  appeal  directly  ta 
the  Supreme  Court" 

**Sec.  23.  Every  civil  action  cognizable  by 
magistrates  shall  be  brought  before  a  magistrate 
in  the  county  whr^re  the  defendant  resides,  and 
every  criminal  action  in  the  county  where  the 
offense  was  committed.  In  all  cases  tried  by 
them,  the  right  of  appeal  shall  be  secured  under 
such  rules  and  regulations  as  may  be  provided 
by  law." 

[1]  Section  15  confers  upon  the  court  of 
common  pleas  jurisdiction,  in  all  dvil  cases, 
and  appellate  Jurisdiction  in  all  cases  within 
the  Jurisdiction  of  magistrates'  courts,  since 
they  are  inferior  courts  from  which  appeals 
are  not  allowed  directly  to  the  Supreme 
Court.  Where  the  (Ik>n8titution  confers  juris- 
diction upon  a  court,  the  Legislature  cannot 
take  it  away.  Therefore  the  Legislature  can- 
not deprive  the  court  of  common  pleas  of 
Jurisdiction  in  any  dvil  case,  nor  of  appel- 
late jurisdiction  in  cases  within  the  Jurisdic- 
tion of  magistrates'  courts  except  by  pro- 
viding for  a  direct  appeal  from  these  courts 
to  the  Supreme  Court 

[21  But  the  power  conferred  upon  the  Leg- 
islature (by  section  1)  to  establish  county 
courts,  and  other  courts  inferior  to  drcuit 
courts,  carried  with  it,  by  necessary  implica- 
tion, the  power  to  invest  such  courts  with 
jurisdiction,  whidi  necessarily  must  be  of 
cases  within  the  jurisdiction  of  the  drcuit 
courts,  since  they  had  already  been  invested 
with  jurisdiction  in  all  civil  and  criminal 
cases,  and  the  exception  of  certain  cases  im- 
plies power  to  confer  upon  them  jurisdiction 
in  sudi  others  as  the  Legislature  may  de- 
termine. But  the  power  so  implied  must  be 
exerted  so  as  to  avoid  conflict  with  the  ex- 
press provisions  of  the  Constitution.  This 
may  be  done  by  conferring  upon  such  in- 
ferior courts  concurrent  jurisdiction  with 
that  vested  in  the  court  of  common  pleas, 
since  that  does  not  deprive  the  latter  of  the 
Jurisdiction  vested  in  it  by  tihe  Constitution. 
In  conformity  with  this  prlndple,  the  Legis- 
lature made  the  original  Jurisdiction  of  the 
county  court  concurrent  with  that  of  the 
court  of  common  pleas;  but,  in  violation  of 
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tutlon,  it  attempted  to  give  the  county  court 
exclusive  Jurisdiction  of  appeals  from  the 
courts  of  magistrates. 

[3]  As  the  Legislature  clearly  had  the 
power  to  give  the  county  court  concurrent 
Jurisdiction  of  such  appeals,  and  as  the 
greater  includes  the  less,  so  much  of  the  act 
as  gives  the  county  court  Jurisdiction  of 
such  appeals  is  valid,  and  only  so  much  of 
it  is  void  as  attempts  to  make  that  Jurisdic- 
tion exclusive.  It  follows  that  the  county 
court  has  concurrent  Jurisdiction  with  the 
court  of  common  pleas  to  hear  such  appeals. 

The  provision -Of  section  23  fortifies  this 
conclusion,  for,  while  it  is  there  declared  that, 
in  all  cases  tried  by  magistrates,  the  right  of 
appeal  shall  be  secured,  no  appellate  tri- 
bunal is  specified ;  and  we  find  no  inhibition 
in  that  section,  or  elsewhere,  against  pro- 
viding for  an  appeal  to  any  other  than  the 
circuit  court.  The  intention  there  expressed 
is  that  the  right  of  appeal  to  some  higher 
tribunal  shall  be  secured  by  law,  and  that  it 
shall  be  subject  to  such  rules  and  regulations 
as  the  Legislature  may  see  fit  to  adopt;  that 
is,  such  as  fix  the  time  within  which  and  the 
conditions  uiK>n  which  an  appeal  may  be 
taken,  the  manner  in  which  it  shall  be  pre- 
pared and  prosecuted,  and  so  forth. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

ERASER  and  GAGE,  JJ.,  concur. 
GARY,  0.  J.,  and  WATTS,  J.,  did  not  sit 


(112   S.  C.  66) 

SANDERS  ▼.  BOYNTON  et  al.     (No.  10183.) 

(Supreme  Court  of  South  Carolina.     April  8, 

1919.) 

1.  Evidence  ^=>461(2)  —  Pabol  Evidence  — 
Wabbanty  of  Title. 

In  action  for  breach  of  warranty  of  title, 
testimony  by  defendants  that  they  intended  to 
convey  to  plaintiff  only  such  Interest  as  tbey 
had  in  the  laod  described  in  the  deed,  which  was 
in  fact  less  than  a  sixth  interest  in  each  de- 
fendant, and  to  warrant  title  only  to  such  in- 
terest, was  not  rendered  admissible,  over  the 
objection  that  it  was  parol  evidence  to  vary  the 
terms  of  a  written  instrument,  by  plaintiff's 
pleading  that,  notwithstanding  the  terms  of  the 
deed  made  defendants  warrantors  of  the  entire 
estate,  the  intention  was  that  each  conveyed  and 
warranted  the  title  only  to  a  sixth  undivided  in- 
terest. 

2.  Trial  ^s>91— Excluding  Ibbelbvant  Evi- 
dence. 

Although  plaintiff,  by  failing  to  move  to 
strike  out  irrelevant  matter  set  up  as  a  defense, 
has  no  right  to  have  testimony  supporting  it 
excluded,  the  court  may  and  should  exclude  it 
either  on  plaintiff's  objection  or  its  own  mo- 
tion. 


3.  Covenants  ^=»39— Wabbanty  of  Tm*— 
Knowledqe  by  Gbantee  of  Defects 
Knowledge  by  the  grantee  of  a  defect  in  his 
grantor's  title  is  no  defense  to  an  action  on 
the  grantor's  warranty  of  title. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;   F.  B.  Gary,  Judge. 

Action  by  George  D.  Sanders  against  Ezn- 
ma  R.  Boynton  and  another.  Prom  judgment 
for  defendants,  plaintiff  appeals.    Reversed- 

R.  A.  Ellis  and  Bates  &  Simms,  all  of 
Barnwell,  for  appellant. 

James  M.  Patterson,  of  Allendale,  and 
Holman  &  Boulware  and  James  A.  Willis, 
all  of  Barawell,  for  respondents. 

HYDRICK,  J.  This  Is  an  action  for  dam- 
ages for  breach  of  warranty  of  title  to  land 
conveyed  to  plaintlit  by  defendants.  The 
facts  are  undisputed.  James  F.  Sanders  de- 
vised the  lands  conveyed,  among  others,  to 
his  brother,  W.  J.  Sanders,  for  life;  and  he 
devised  the  remainder,  as  follows :  One-third 
to  plaintiff,  who  is  the  son  of  the  life  tenant ; 
one-third  to  E.  L.  Sanders,  a  brother  of  tes- 
tator; one-sixth  to  his  sister  ''Emma  R. 
Boynton  and  her  children";  and  one-sixth 
to  his  sister  *'Ellza  Ulckson  and  her  chil- 
dren." Eiach  of  the  sisters  had  a  number  of 
children;  but  each  of  them  believed,  as 
plaintiff  did,  also,  that  she  was  entitled,  un- 
der the  will,  to  an  undivided  sixth  interest 
In  fee  simple  In  the  land  so  devised ;  and  on 
January  28,  1009,  after  the  death  of  the  life 
tenant,  E.  li.  Sanders  and  the  defendants, 
Mrs.  Boynton  and  Mrs.  Hlckson,  Joined  In 
a  deed,  wherein  they  conveyed  to  plaintiff 
two  tracts  of  the  land  so  devised,  .with  cov- 
enant of  general  warranty.  No  reference  Is 
made  in  the  deed  to  the  fact  that  plaintiff 
already  owned  an  undivided  third  Interest 
in  the  land  conveyed,  nor  is  It  specified  there- 
in what  interest  each  of  the  grantors  had  or 
intended  to  convey ;  but,  on  its  face,  the  deed 
purports  to  be  the  joint  conveyance  by  the 
grantors  of  the  entire  estate  In  fee  simple 
with  Joint  covenant  of  general  warranty. 
The  consideration  expressed  in  the  deed  was 
$4,000,  which  according  to  the  testimony, 
was  $2,000  for  the  one-third  Interest  of  E. 
li.  Sanders,  and  $1,000  for  the  <me-sixth  in- 
terest of  each  of  the  defendants,  and  they 
were  paid  accordingly.  Under  this  deed, 
plaintiff  took  exclusive  possession  of  the 
lands  so  conveyed,  returned  them  for  taxa- 
tion in  his  own  name,  paid  the  taxes,  and 
made  valuable  improvements  thereon. 

A  few  years  after  the  execution  of  this 
deed,  E.  L.  Sanders,  as  executor  of  the  will 
of  James  F.  Sanders,  brought  an  action 
against  George  D.  Sanders  and  others,  in- 
cluding these  defendants,  as  heirs  and  devi- 
sees of  his  testator,  for  the  construction  of 
his  will,  and  for  partition  and  distribution 
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of  his  estate.  In  that  action,  George  D. 
Sanders  set  up  the  deed  hereinbefore  men- 
tioned, and  alleged  that,  at  date  thereof,  he 
thought  that  he  was  buying,  and  the  gran- 
tors therein  thought  that  they  .were  selling, 
all  the  rights  of  every  person  under  the  will 
of  James  F.  Sanders  to  the  land  therein,  de- 
scribed; but  that  he  was  then  advised,  and 
therefore  alleged,  that  the  children  of  Mrs. 
Boynton  and  Mrs.  Hlckson  had  an  Interest 
In  said  lands;  and  he  prayed  that  their  in- 
terest be  determined,  and  that  it  be  adjudged 
that  the  grantors  in  said  deed  have  no  inter- 
est in  the  property  therein  described.  It  was 
adjudged  in  that  action  that  Mrs.  Boynton 
and  her  children  were  tenants  in  common  of 
the  one-sixth  of  the  estate  devised  to  her 
and  her  children,  and  Mrs.  Hickson  and  her 
children  were  tenants  in  common  of  the  one- 
sixth  devised  to  her  and  her  children,  but 
that  plaintiff  was  entitled  to  the  interests  of 
Mrs.  Boynton  and  Mrs.  Hickson  in  the  lands 
described  in  the  deed.  Under  the  decree  of 
the  court,  the  land  which  had  been  conveyed 
to  plaintiff  in  the  deed  was  sold  and  bought 
by  plaintiff  at  that  sale  for  $11,765,  and  it 
was  adjudged  that  the  share  of  Mrs.  Boyn- 
ton in  the  proceeds  was  $81.51,  and  the  share 
of  Mrs.  Hickson  was  $63.40.  These  shares 
were  paid  to  the  plaintiff  herein,  their  gran- 
tee in  the  deed. 

Plaintiff  then  brou^t  this  action  on  the 
covenant  of  warranty  contained  in  said  deed, 
alleging  that,  notwithstanding  the  terms  of 
the  deed  made  the  grantors  (these  defend- 
ant^ warrantors  of  the  entire  estate,  the  in- 
tention was  that  each  conveyed  and  war- 
ranted the  title  only  to  a  sixth  undivided 
Interest  in  fee  simple  in  the  premises  de- 
scribed, and  that  he  paid  $1,000  to  each  of 
the  defendants  for  such  interest,  and  that  the 
warranty  had  been  breached,  etc   . 

The  defendants  interposed  a  general  de- 
nial, and  set  up  the  following  defenses: 
First,  that  it  was  their  intention  to  convey 
to  plaintiff  only  such  interest  as  they  had 
in  the  land,  under  the  will;  second,  that 
plaintiff  knew  as  well  or  better  than  they  did 
what  interest  they  had,  and  therefore  he  is 
estopped  to  enforce  the  covenant  of  warran- 
ty; and,  third,  that  the  matter  is  res  adju- 
dicata,  under  the  Judgment  in  the  case  of 
E.  L.  Sanders,  as  executor,  etc.,  v.  George 
D.  Sanders  et  al.  (hereinbefore  mentioned), 
and  plaintiff  is  estopped  by  that  Judgment 

[1]  Over  plain tifTs  objection,  the  defend- 
ants were  allowed  to  testify  that  their  inr 
tention  was  to  convey  to  plaintiff  only  such 
Interest  as  they  had  in  the  land  described 
in  the  deed,  and,  of  course  as  corollary  there- 
to, that  they  intended  to  warrant  the  title 
only  to  the  interest  which  they  intended  to 
convey.  This  testimony  was  dearly  obnoz- 
loos  to  the  rule  that  parol  is  inadmissible 
to  vary  the  terms  of  a  written  instrument. 
The  learned  Judge  was  mindful  of  the  force 
of  that  objection  to  it,  but  based  his  ruling 


upon  the  ground  that  plaintiff  had  admitted 
in  the  allegation  of  his  complaint  that  the 
deed  did  not  correctly  express  the  intention 
of  the  parties ;  and,  as  he  had  stated  therein 
his  version  of  their  intention,  it  appeared 
to  him  that  defendants  should  be  allowed  to 
give  their  version  of  it.  This  view  over- 
looked the  fact  that,  in  the  absence  of  fraud 
or  mistake  of  fact,  of  which  there  was  neith- 
er allegation  nor  proof,  plaintiff  had  the 
right  to  enforce  the  contract  according  to 
its  terms;  and,  of  course,  he  had  the  right 
to  waive,  for  the  benefit  -of  defendants, 
such  provisions  of  it,  favorable  to  him,  as 
he  saw  fit;  and  defendants  had  no  right  to 
insist  that  the  waiver  or  concession  should 
be*  more  extensive  than  that  agreed  to  by 
plaintiff. 

Aside  from  this,  the  testimony  was  sus- 
ceptible of  no  other  reasonable  inference 
than  that  plaintiff  thought  he  was  buying, 
and  defendants  thought  they  were  selling 
and  conveying  to  him,  an  undivided  sixth  in- 
terest of  each  in  the  land  described;  and 
they  admit  their  intention  to  warrant  the 
title  to  the  interests  which  they  conveyed. 

While  Mrs.  Boynton  did  testify,  on  her 
direct  examination,  that  she  sold  only  her 
interest  and  that  nothing  was  said  about 
what  it  was  (whether  one-third  or  one-sixth), 
on  cross-examination  she  testified  that  she 
did  not  know  what  her  interest  was,  until 
it  was  decided  in  the  case  of  Sanders,  Exec- 
utor, etc.,  V.  Sanders  et  aL,  and,  further, 
as  follows: 

"Q.  Yon  had  thought  all  along  that  your  sis- 
ter Mrs.  Hickson  had  the  same  interest  in  it 
that  you  had?  A.  They  (meaning  her  brother 
Elliott  [E.  L.  Sanders]  and  plaintiff)  said  so. 
Q.  That  was  your  understanding?  A.  That  is 
what  they  told  us.  Q.  That  your  interest,  along 
with  your  sister's,  was  the  same  as  Elliott's 
and  your  brother's?  A.  Yes,  sir.  Q.  That  was 
the  conveyance  you  made  to  George?  A.  No,  I 
sold  him  my  interest  in  the  land." 

The  testimony  of  Mrs.  Hickson  is  not  set 
out  in  the  record,  but  it  is  therein  stated  that 
it  was  to  the  same  effect  as  that  of  Mrs. 
Boynton.  When  the  testimony  of  defendants 
is  considered  in  the  light  of  the  undisputed 
facts  and  circumstances,  to  wit,  that  Elliott 
and  George  each  had  an  undivided  third, 
and  that  the  consideration  paid  to  each  of 
the  defendants  was  adequate  to  an  undivided 
sixth,  the  inference  is  irresistible  that  each  of 
them  thought  she  had  and  intended  to  con- 
vey an  undivided  sixth. 

The  court  also  admitted,  over  plaintiff's 
objection,  evidence  which  defendants  con- 
tended would  support  their  plea  that  plaintiff 
was  estopped  to  enforce  the  warranty,  be- 
cause he  knew  as  well  or  better  than  they 
did,  what  interest  they  had  in  the  land.  The 
objection  was  based  on  the  ground  that  the 
estoppel  alleged  was  no  defense.  The  court 
based  its  ruling  on  the  ground  that,  if  it 
were  not  a  good  defense,  plaintiff  should 
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have  moved  to  strike  It  from  the  answer, 
and,  having  failed  to  do  so,  evidence  in  sup- 
port of  the  plea  was  admissible. 

[2, 3]  According  to  the  decisions  of-  this 
court,  while  plaintiflf,  by  reason  of  his  failure 
to  move  to  strike  out  the  irrelevant  matter 
set  up  in  the  answer  as  a  defense,  had  no 
right  to  have  the  testimony  excluded,  it  was, 
nevertheless,  within  the  power  of  the  court, 
either  on  plaintlfTs  objection,  or  of  its  own 
motion  to  exclude  it.  In  Martin  v.  Railway, 
70  S.  O.  8,  48  S.  E.  616,  the  court  said : 

"The  proposition  that  a  court  is  obliged  to 
receive  evidence  which  does  not  tend  to  estab- 
lish any  fact  from  which,  under  the  pleadings, 
a  legal  conclusion  would  result,  merely  because 
the  immediate  litigants  are  not  in  a  portion  to 
complain,  cannot  for  a  moment  be  entertained. 
The  court  is  vested  with  power  to  exclude  such 
evidence  in  the  interest  of  other  litigants  and 
of  the  public.  Those  who  have  a  cause  on  trial 
are  entitled  to  time  and  opportunity  to  present 
the  evidence  and  argument  which  bear  upon  the 
real  issue;  but,  when  either  party  attempts  to 
go  beyond  this,  it  is  within  the  power  of  the 
trial  judge,  and  a  duty  he  owes  to  others  having 
business  in  the  court  and  to  the  public,  either 
upon  the  objections  of  the  other  party,  or  of 
hi&  own  motion,  to  require  adherence  to  the 
true  controversy." 

The  principle  decided  In  Martin  v.  Rail- 
way was  reaffirmed  in  Bromonia  Co.  v.  Drug 
Co.,  78  S.  C.  482,  59  S.  E.  363.  and  in  Giv- 
ens  V.  Electric  Co.,  91  S.  C.  417,  74  S.  B. 
1067.  Where  it  clearly  appears  that,  under 
the  law,  the  evidence  offered  cannot  atfect 
the  result,  the  court  should  exclude  it,  since 
its  admission  would  result  only  in  confu^on 
and  useless  consumption  of  time  tn  the  ad- 
ministration of  justice.  That  it  could  not  be 
allowed  to  avail  defendants  In  this  action, 
without  violating  well-settled  principles  of 
law,  is  clear  beyond  doubt.  It. is  settled,  up- 
on reason  and  authority,  that  knowledge  by 
the  grantee  of  a  defect  in  his  tutor's  title 
is  no  defense  to  an  action  on  the  grantor's 
warranty  of  the  title.  Such  knowledge  may 
be  the  grantee's  chief  reason  for  r  requiring 
the  warranty,  and  he  may  rely  more  upon  his 
grantor's  warranty  than  upon  his  own  knowl- 
edge of  the  title.  The  precise  point  was  de- 
cided in  Grice  v.  Scarborough,  2  Speers,  649, 
42  Am.  Dec.  391.  There  the  grantor  war* 
ranted  the  title  to  be  free  from  all  incum- 
brances. There  was  an  outstanding  lease 
by  the  grantor,  known  to  the  grantee,  but 
not*  mentioned,  or  excepted  from  the  war- 
ranty. In  the  action  on  the  warranty,  as- 
signing the  existence  of  the  lease  as  a 
breach  thereof,  the  defendant  pleaded  that 
plaintiff  had  notice  of  the  lease.  The  plea 
was  held  bad  on  demurrer.    The  court  said : 

"On  the  question  of  the  insufBclency  of  the 
defendant'^  plea,  I  think  there  can  be  no  doubt. 
The  contract  is  in  writing.  Parol  evidence 
cannot  be  receivjed  to  explain  what  the  parties 
intended,  or  to  add  or  subtract  anything  from 


it.  It  would  be  to  make  a  new  contract, 
where  the  grantee  covenants  against  all  incum- 
brances, to  show  by  parol  that  he  did  not  war- 
rant against  a  particular  incumbrance.  And 
that,  I  suppose,  is  the  inference  to  be  drawn 
from  the  alleged  notice.  The  very  object  of 
the  covenant  may  have  been  to  compel  the  sell- 
er to  extinguish  the  incumbrance,  that  the  pur- 
chaser might  have  the  full  possession  and  en- 
joyment of  the  premises." 

To  the  same  effect  is  Wallace  ▼.  Frazier, 
2  Nott  ft  McO.  516,  Stucky  v.  Clybum,  Cheves, 
186,  34  Am.  Dec.  590,  and  numerous  others 
that  might  be  cited.  The  principle  Is  thus 
stated  in  11  Qyc.  1066: 

*'The  fact  that  either  or  both  of  the  parties 
knew  at  the  time  of  the  conveyance  that  the 
grantor  had  no  title  in  a  part  or  in  the  whole 
of  the  land  does  not  affect  the  right  to  recover 
for  a  breach  of  covenant." 

The  text  is  sustained  by  the  citation  of 
cases  from  many  states  and  from  the  Su- 
preme Court  of  the  United  States. 

The  court  properly  overruled  the  defend- 
ants' plea  of  res  adjudicata.  There  is  noth- 
ing in  the  judgment  in  the  case  of  Sanders, 
as  Executor,  etc.,  v.  Sanders,  which  adjudi* 
cates  anything  as  to  plaintlfTs  right  to  pur- 
sue defendants  on  their  covenant  of  warranty. 
In  fact,  it  is  difficult  to  see  how  that  issue 
could  have  arisen  or  been  adjudicated  in  that 
case. 

Both  parties  appealed  from  the  order  set- 
tling the  "case"  for  appeal;  but  .we  find  no 
error  In  the  order. 

It  follows,  from  what  has  been  said,  that 
the  circuit  court  erred  iri  refusing  plaintlfTs 
motion  to  direct  a  verdict,  and  the  judgment 
is  accordingly  reversed. 

Judgment  reversed. 

GARY,  0.  J.,  and  WATTS,  FHASER,  and 
GAGE,  JX,  concur. 


(Ill  s.  C.  52$> 
STATE  V.  BURTON.    (No.  10121.) 

(Supreme  Court  of  Sonth  Carolina.     Jan.  21, 

1919.) 

1.  Criminal  Law  ^=>1166%(8)  —  Habhubss 
Ebbob  —  Competency  of  Jxtbors  —  Prior 
Sebvics  as  Juror. 

In  a  prosecution  for  homicide,  presentment 
by  the  court  of  a  juror,  who  had  sat  on  the 
coroner's  jury  at  the  inquest,  though  error,  was 
not  prejudicial,  where  the  defendant  rejected 
the  juror  by  peremptory  challenge  and  did  not 
exhaust  his  peremptory  challenges. 

2.  Cbimiwai*  Law  ^=>470— Expert  S/Vidsncb 
—Matter  in  IsstJE. 

In  a  prosecution  for  homicide,  testimony  of 
a  physician,  who  attended  deceased  after  he  re- 
ceived his  mortal  wound,  that  the  deceased  Icnew 
and  reaHsed  that  he  could  not  live,  hdd  not  in- 
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admissible  on  the  ground  that  it  was  a  mere 
opinion  upon  the  material  question  as  to  the  ad- 
missibility of  the  deoeased^s  statement  as  a 
djing  declaration. 

8.  Homicide  ^=:»205— Dtino  Deolabationb^ 
Solicitations. 
The  fact  that  a  physician  told  deceased- that 
he  could  not  liye  and  that,  if  he  had  any  state- 
ment concerning  anything  he  wanted  to  come 
out  in  his  case,  to  make  it  to  him,  would  not 
render  inadmissible  the  statements  of  deceased. 

4.  Homicide  ^=5216— Evidence— Dying  Dec- 
larations—Competicncy  TO  Show  **i'n  Ex- 
tbemis." 

The  testimony  of  a  physician  who  attended 
deceased  after  he  received  his  mortal  wound  to 
the  effect  that  he  told  deceased  that  he  could 
not  live,  that  deceased  stated  he  realized  such 
fact  and  that  it  was  hard  to' die,  was  competent 
to  show  that  decea^sed  was  "in  extremis." 

5.  Criminal  Law  ^=»366(8)— Statement  bx 
Person  Injttrbd-^Res  GlcsTiB. 

In  prosecution  for  homicide,  testimony  by 
witnesses  as  to  statements  made  by  deceased 
to  them  shortly  after  the  shooting  held  admissi- 
ble as  part  of  the  res  gestse. 

e.  Criminal  IiAW  ^=>683(2)  ^  Admission  ov 

Evidence  in  Bsflt— Discretion  of  Court. 

•  In  prosecution  for  homicide,  the  court  held 

to  have  not  abused  its  discretion  in  allowing  the 

state  to  introduce  evidence  in  reply. 

7.  Criminal  Law  ^=>822(1)— Trial— Inotruo- 
TioNB  AS  A  Whole. 
The  court's  charge  to  the  jury  in  a  prosecu- 
tion for  homicide,  taken  in  its  entirety,  held 
not  to  show  any  error  prejudicial  to  defendant. 

Appeal  from  General  Sessions  Circuit 
Court  of  Newberry  County ;  James  E.  Peurl- 
foy,  Judge. 

Ira  O.  Burton  was  convicted  of  manslangh- 
ter,  and  he  appeals.    Affirmed. 

The  following  proceedings  were  had  at  the 
trial: 

During  the  selection  of  the  Jury  the  de- 
fendant made  nine  objections  peremptorily. 

Juror  No.  17,  sworn,  says; 


«i 


««i 


'I  am  not  related  by  blood  or  marriage  to  the 
defendant.  I  haven't  formed  or  expressed  an 
opinion  as  to  the  guilt  or  innocence,  except  I 
was  a  member  of  the  coroner's  Jury.  I  am  not 
conscious  of  any  bias  either  for  or  against  him. 
I  know  of  no  reason  why  I  should  not  bring  a 
true  verdict  according  to  the  law  and  the  testi- 
mony. 

"By  Mr.  Timmerman:  The  coroner's  Jury  only 
arrived  at  the  facts  as  to  how  the  deceased  came 
to  his  death. 

"Yes;  I  made  up  my  mind  as  to  how  the  de- 
ceased came  to  his  death. 

"Q.  You  didn't  make  up  your  mind  as  to  any- 
thing else?    A.  No,  sir. 

"Q.  How  do  you  separate  it?  How  could  you 
separate  it  from  the  other  testimony? 

"By  the  Court:  I  don't  think  a  juror  has  to 
go  into  all  that. 


'By  Mr.  Timmerman:  Tour  honor  please,  we 
except  to  this  juror.  He  has  some  knowledge 
of  the  case,  and  must  have  formed  some  opinion, 
having  heard  the  testimony  at  the  coroner's  in- 
quest. He  has  listened  to  that  investigation, 
and  we  except  to  him.  We  want  to  examine 
the  juror  further,  and  we  except  to  the  ruling  of 
your  honor  in  stopping  the  examination. 

"The  Court:  I  didn't  stop  the  examination. 
I  merely  held  that  I  didn't  think  the  juror  had 
to  go  into  and  explain  how  he  differentiated  be- 
tween whether  or  not  he  passed  upon  the  facta 
or  the  cause  of  his  death. 

"By  Mr.  Timmerman:  May  X  ask  another 
question? 

The  Court:  Yes,  sir." 


nr 


Examined    by    Mr.    Timmerman,     Juror 
stated: 


•*i 


I  don't  remember  how  many  eyewitnesses 
I  were  examined,  but  several;  I  expect  a  half 
dozen  or  more.  Those  witnesses  went  into  de- 
tails and  told  about  the  transaction.  The  mem- 
bers of  the  Jury  inquired  as  to  the  details  of  the 
killing. 

"Mr.  Timmerman:  I  would  like  to  make  refer- 
ence to  the  coroner's  inquest. 

"Mr.  Cromer:  We  suggest  that  that  couldn't 
be  presented  before  the  Jury. 

"Mr.  Timmerman:  Certainly  not.  I  want  to 
present  it  to  your  honor. 

"Witness:  Having  heard  examination  at  the 
coroner's  inquest,  I  am  prepared  mentally  to 
give  the  defendant  a  fair  trial.  I  only  remem- 
ber the  testimony  submitted  in  a  general  way. 
I  feel  that  I  could  give  him  a  fair  trial.  I  am 
not  conscious  of  any  bias  either  for  or  against 
him." 

(Presented  and  rejected  by  defendant.) 

Testimony  for  the  state  i 
Dr.  J.  K.  Gilder,  sworn,  says: 

"I  reside  in  Newberry.  I  am  a  practicing 
physician.  I  knew  David  A.  Langford,  and 
have  known  him  since  he  was  a  boy.  I  was 
called  to  see  him  about  the  29th  of  January, 
this  last  year.  I  found  him  in  my  drug  store 
and  examined  him.  I  found  a  grunsbot  wound. 
I  didn't  make  a  thorougb  examination  until  I 
carried  him  to  Columbia  on  the  evening  train. 
I  made  a  thorough  examination  there.  Ho  was 
operated  on.  We  found  a  pistol  wound.  It  en- 
tered the  left  side,  and  it  penetrated  the  pan- 
creas and  cut  the  intestine  and  ranged  toward 
the  back.  I  stayed  with  him  all  the  time  he 
was  in  the  hospital,  except  one  or  two  occasions 
I  came  to  Newberry.  The  shooting  occurred 
Saturday  evening,  and  he  died  the  following 
Thursday  evening  about  8  or  9  o'clock.  The 
bullet  entered  the  left  side  and  ranged  back  to- 
ward the  spinal  column.  We  didn't  find  the 
bullet  that  night.  He  died  in  Columbia.  The 
wound  caused  his  death.  I  talked  with  him  the 
evening  before  he  died  and  also  about  11  o'clock 
on  Thursday  before  he  died.  Thursday  morning 
I  told  him  that  he  couldn't  live,  and  that,  if  he 
had  any  statement  to  make,  to  make  it  to  me, 
anything  that  he  wanted  to  come  out  in  his  case. 
He  said  that  it  was  hard  to  die  that  way:  that 
there  was  no  cause —  •  ♦  •  He  said  that  he 
would  like  to  see  his  son  before  he  died,  who 
was  in  Newberry ;   his  wife  was  at  the  hospital. 


•^•^ 
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I  told  him  he  couldn't  live ;  he  knew  he  couldn't 
live ;  he  realized  he  couldn't  live.  After  he  said 
that  it  was  hard  to  die  that  way,  and  that  he 
wanted  to  see  his  son,  he  made  a  statement  to 
this  effect—    ♦    •    • 

"The  Court:  Let  me  ask  him  a  question.  You 
say  that  you  advised  him  that  he  couldn't  live? 
A.  Yes,  sir. 

"Q.  Do  you  or  not  know  whether  he  realized 
his  condition?  A.  Yes,  sir;  he  realized  his  con- 
dition.   •    •    • 

"Mr.  Cooper:  Q.  Just  state  what  he  said  to 
you,  doctor,  about  dying.  A.  When  he  stated  to 
me  that  he  would  like  to  see  his  son  before  he 
died,  it  wasn't  with  any  intention  to  bring  the 
boy  to  Columbia. 

"Mr.  Timmerman:  We  object  to  that  as  a 
mere  opinion  and  move  to  strike  it  out. 

**The  Court:  He  can  state  whether  or  not 
any  arrangements  were  made,  if  he  knows,  to 
bring  the  child  to  Columbia. 

"Mr.  Cooper:  What  about  that?  A.  None 
were  made.  He  did  not  suggest  any.  I  think 
most  of  his  family  was  in  Columbia  at  the  time. 
He  did  not  subsequently  to  that  express  any 
hope  of  getting  well.  He  sank  from  that  time 
on.    ♦    •    •" 

W.  S.  Langford,  sworn,  says: 

"I  am  a  brother  of  the  deceased.  He  was 
younger  than  I.  (Witness  identified  clothes  of 
the  deceased  and  the  same  were  offered  in  evi- 
dence.) I  was  coming  from  towards  the  opera 
house  across  the  street  where  there  is  a  pinder 
parcher  and  a  billboard  when  my  brother  was 
shot  When  I  heard  the  shot  I  thought  it  was 
an  automobile  tire  or  something,  and  I  looked 
around  and  saw  a  man  brandishing  a  pistoL 
When  I  got  closer  I  saw  it  was  Burton.  I  saw 
my  brother  on  the  sidewalk.  I  went  to  him  as 
quick  as  I  could.  Don't  know  whether  I  trotted, 
ran,  or  walked.  He  was  standing  up  with  his 
hands  to  his  side  (indicating).  When  I  got  near 
to  him  his  hands  kind  of  dropped,  and  I  realized 
he  was  shot.  I  asked  him,  'What's  the  mat- 
ter?'   •    •    ♦ 

"The  Court:  Where  was  the  defendant  at  that 
time?   A.  Out  on  the  street. 

"The  Court:  How  far  from  you?  A.  I  guess 
he  was  as  far  from  here  as  to  Mr.  Timmerman. 
My  brother  was  about  the  middle  of  the  side- 
walk. 

"Q.  Had  your  brother  moved  from  the  place 
where  he  was  shot?  A.  I  don't  know.  When 
the  crowd  opened  up,  I  saw  him,  and  then  I 
ran  to  him.  As  soon  as  I  saw  him  I  got  to  him 
pretty  quick.  I  went  pretty  quick— a  minute  or 
two  I  suppose.  As  soon  as  I  got  to  him  he  made 
a  statement.  *  *  *  I  came  up  to  him  and 
said,  'What  is  the  matter,  Dave?'  He  said,  *Ira 
Burton  shot  me  in  the  stomach  for  nothing.' 
•  •  •  He  said,  *I  want  you  to  take  care  of 
lil  and  Bluford.'  That  indicated  that  he  was 
going  to  die.  I  says,  'All  right;  I  will  get  you 
to  the  doctor;  maybe  you  are  not  wounded 
much.'  I  took  him  by  the  arm,  and  he  said,  *1 
can  walk,'  and  we  walked  up  the  street  Mr. 
Burton  was  still  there,  and  I  asked  him  if  he 
had  a  gun.  He  said  that  he  did  not  I  heard 
some  talk,  but  I  didn't  catch  what  it  was.  I 
took  my  brother  to  the  drug  store.  Just  as  we 
started  off  Mr.  Reighly  came  up  and  took  his 
right  arm.  I  had  bis  left.  It  was  bleeding.  I 
think  the  cuff  button  cut  his  arm.    He  began 


r  to  weaken  as  he  went  across  the  street  to  the 
}  drug  store.  My  brother  did  not  have  any  weajv- 
on  of  any  kind  except  that  he  may  have  had  a 
pocketknife.  On  the  way  td  the  drug  store  I 
saw  Hayne  Abrams.  He  joined  us.  I  remember 
seeing  Frank  Hunter.    •    •    ♦  •» 

Dr.  W.  G.  Houseal,  sworn,  says: 

"I  ant  a  practicing  physician.  I  live  in  New- 
berry. I  saw  Langford  the  day  that  he  was  shot 
a  few  minutes  after  he  was  shot  in  the  dnigr 
store.  I  heard  him  make  a  statement  I  heard 
him  tell  his  brother  that  he  knew  he  had  a  pistol 
wound,  and  that  he  couldn't  live,  and  that  he 
wanted  him  to  take  care  of  his  wife  and  child. 

"Q.  After  he  said  that  about  dying,  did  he 
make  any  statement  as  to  how  the  matter  hap- 
pened? ♦  ♦  •  A,  He  also  stated  to  his  broth- 
er that  his  business  was  in  good  shape;  that  be 
had  a  certain  amount  of  life  insurance,  men- 
tioning the  amount  I  said,  'Dave,  how  did  this 
happen?*  He  said  he  came  in  contact  with 
Burton  on  the  street,  and  he  said  to  Burton, 
'I  understand  that  you  have  been  circulating 
reports  about  me,  that  I  have  been  keeping 
Mayme  Harp,'  and  asked  Burton  if  he  had  said 
so.  He  said  Burton  said,  'Yes,'  and  he  called 
Burton  a  lie,  and  Burton  called  him  a  'damn  lie' 
and  that  he  had  struck  Burton,  and  Burton 
pulled  out  a  pistol  and  shot  him.  He  said  ha 
had  no  idea  that  Burton  would  shoot  him  and 
that  he  was  taken  by  surprise.  He  didn't  say 
anything  about  whether  or  not  he  was  arm- 
ed.   ••    ♦" 

Judge's  charge: 

"Mr.  Foreman  and  gentlemen  of  the  jury,  I 
commend  you  upon  the  very  patient  and  care* 
ful  hearing  that  you  have  given .  the  witnesses 
and  also  the  attorneys  in  the  trial  of  this  case. 
I  have  been  impressed  with  your  apparent  desire 
to  know  the  truth  and  your  earnest  desire  to 
reach  a  true  verdict  I  shall  ask  your  indul- 
gence for  a  moment  ;while  I  shall  give  you  what 
I  conceive  to  be  the  law  applicable  to  the  case. 
You  have  been  sworn  to  try  this  case  according 
to  the  law  and  the  testimony,  and  I  wish  to 
admonish  you  in  the  beginning  that  it  is  as  much 
your  duty  to  try  it  according  to  the  law  as  it  ia 
to  try  it  accprding  to  the  testimony.  You  are 
not  responsible  for  the  testimony  that  has  been 
given  you  by  the  witnesses ;  equally  you  are  not 
responsible  for  the  law.  That  has  come  down 
to  us  through  ages,  and  I  have  no  more  right  to 
make  the  law  in  this  or  any  other  case  than  you 
have  to  make  the  law.  So  you  will  try  this  case 
under  the  law  and  under  the  testimony,  and  you 
have  approached  the  case  with  that  condition 
of  mind.  You  are  not  related  either  by  blood 
or  marriage  to  either  party,  you  have  not 
formed  any  opinion  or  expressed  it  as  to  the 
guilt  or  innocence  of  the  accused,  and  you  are 
not  conscious  of  any  bias  either  for  him  or 
against  him,  and  you  do  not  know  of  any  reason 
whatever  why  you  should  not  bring  in  a  true 
verdict  according  to  the  law  and  the  testimony. 
So  that  you  approach  the  deliberation  of  this 
case  with  a  clear  mind  and  a  dean  heart,  pre- 
pared to  vindicate  the  law  and  try  the  case  un- 
der the  law. 

"Now,  the  defendant  at  the  bar,  Ira  O.  Bur- 
ton, is  charged  with  one  of  the  most  serious 
crimes  known  to  the  law.    He  is  charged  with 
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murder.  The  allegation  is  that  on  the  29th  of 
January,  1916,  in  the  town  of  Newberry,  that 
he  shot  one  David  A.  Langford  with  a  pistol 
and  wounded  him,  and  from  that  wound  he  died 
in  a  hospital  in  Columbia  on  February  4th,  and 
that  the  circumstances  surrounding  the  shooting 
were  such  as  to  make  out  the  crime  of  murder, 
and  therefore  the  allegation  is  that  it  was  done 
#  willfully,  maliciously,  feloniously,  and  with  mal- 
ice aforethought.  He  is  also  indicted  for  at  the 
same  time  carrying  a  concealed  weapon  about 
his  person,  against  the  statutes  of  this  state. 

"Now,  Mr.  Foreman  and  gentlemen  of  the 
jury,  murder  is  the  killing  of  any  person  with 
malice  aforethought,  either  expressed  or  implied. 
Murder  is  the  killing  of  any  person  with  malice 
aforethought,  either  expressed  or  implied.  So 
that  the  first  inquiry  that  you  will  make  is 
whether  or  not  the  person  is  dead.  That  ques- 
tion is  not  disputed.  The  next  question  is,  'Who 
killed  him?'  and,  finding  out  who  killed  him, 
your  next  inquiry  will  be,  'Under. what  circum- 
stances did  he  kill  him?* 

"Human  life  is  sacrificed.  Mankind  has  been 
able  to  invent  many  wonderful  things  and  do 
many  wonderful  things,  but  science  has  never 
yet  been  able  to  bring  back  a  life  that  has  been 
shut  out  When  once  the  spark  has  been  put 
out,  mankind  has  been  helpless  in  all  ages  of 
the  past  to  bring  back  or  revivify  man,  and 
therefore,  when  any  one  takes  human  life,  the 
law  places  upon  that  act  a  fearful  penalty,  un- 
less it  is  done  under  certain  circumstances.  In 
olden  times,  before  organized  society  existed, 
when  a  man  was  killed  it  was  the  duty  of  his 
nearest  relative  to  seek  out  and  take  the  life 
of  the  man  who  killed  him,  and  he  was  called 
the  *  Avenger  of  Blood,'  but  in  the  time  of  Joshua 
cities  of  refuge  were  made  where,  if  a  man  killed 
another  by  mischance  or  accident,  he  might  fiee 
to  that  city  and  escape  the  hand  of  the  Avenger 
of  Blood,  and  that  was  the  first  step  towards 
organized  courts.  That  was  the  first  step,  Mr. 
Foreman  and  gentlemen  of  the  jury,  because 
many  times  the  Avenger  of  Blood  would  kill  a 
man  who  had  the  right  to  take  the  life  of  an- 
other, and  therefore  he  could  flee  to  the  city  and 
there  be  tried  at  the  gate  in  a  court,  and  if  he 
was  found  innocent,  he  could  remain  in  the  city, 
but  that  was  in  the  case  of  an  accident.  Later 
on  the  human  race  began  to  slowly  improve  and 
develop,  and  it  was  known  that  many  cases  that 
were  not  accidents,  yet  in  which  the  person  in 
the  exercise  of  the  right  of  self-defense  would 
take  the  life  of  another,  when  he  ought  not  to 
be  slain  by  the  hand  of  the  Avenger  of  Blood, 
and  this  we  have  in  our  courts  to-day,  the 
second  step*;  that  any  one  who  takes  life  in 
self-defense  will  not  be  punished  by  the  Avenger 
of  Blood. 

"So,  Mr.  Foreman  and  gentlemen  of  the  jury, 
you  will  investigate  in  this  case  and  see  whether 
or  not  the  defendant  took  the  life  of  the  de- 
ceased, and  he  admits  that  he  did.  Under  what 
circumstances  did  he  take  it?  If  he  took  it 
nnder  such  circumstances,  Mr.  Foreman  and 
gentlemen  of  the  jury,  which  would  indicate  a 
willful  intention  to  take  human  life  and  without 
legal  justification  or  excuse,  as  I  shall  charge 
you,  he  would  be  guilty  of  murder,  and,  as  I 
charged  you,  murder  is  the  killing  of  a  human 
being  with  malice  aforethought,  either  expressed 
or  implied.  So  that  you  will  observe  that  the 
first  element  in  the  definition  is  malice  and  mal- 


ice is  that  condition  of  heart— that  condition  of 
mind  which  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief.  It  is  the 
intentional  doing  of  any  unlawful  act  against 
another  without  justification  or  excuse.  Malice 
is  synonymous  with  the  criminal  intent  Now 
this  malice  must  exist  in  the  mind  of  the  party 
who  takes  human  life  before  and  at  the  time 
of  the  act  of  taking  human  life;  its  existence 
may  be  expressed  or  implied.  Now,  express  mal- 
ice is  where  any  one  declares 'or  manifests  a 
positive  intention  to  commit  a  crime.  If  you, 
Mr.  Foreman,  should  say  that  'I  intend  to  shoot 
a  man'  and  proceed  to  shoot  him,  your  declara- 
tion would  be  express  malice.  Now,  implied 
malice  is  inferred  from  the  facts  and  circum- 
stances proved,  because  a  man  is  presumed  to 
intend  the  consequences  of  his  voluntary  acts. 
It  may  be  implied  in  a  number  of  ways;  the 
kind  of  weapon  used,  lying  in  wait,  preparation, 
deliberation,  any  number  of  ways  that  you  may 
infer  that  malice  exists.  I  charge  you  that, 
where  it  is  shown  that  a  person  kills  another 
without  anything  more  the  law  implies  malice 
or  presumes  malice  without  anything  else,  but 
when  all  the  facts  and  circumstances  are  proven, 
then  the  state  must  show  that  malice  existed 
beyond  a  reasonable  doubt. 

"So,  Mr.  Foreman  and  gentlemen  of  the  jury, 
your  first  inquiry  will  be  whether  or  not  the  de- 
fendant killed  the  deceased  with  malice  afore- 
thought, either  expressed  or  implied.  If  he 
did  do  it  without  justification  or  legal  excuse, 
then  he  is  guilty  of  murder.  But,  if  you  should 
find,  Mr.  Foreman  and  gentlemen  of  the  jury, 
that  he  did  take  the  life  of  the  deceased,  but 
that  he  did  it  under  such. circumstances  of  prov- 
ocation or  legal  excuse  that  would  tend  to  de- 
throne reason  and  arouse  anger,  and  cause  him 
to  strike  or  shoot  under  the  impulse  of  that 
anger,  then  the  killing  would  not  be  lawful,  but 
it  would  be  reduced  from  murder  to  manslaugh- 
ter, and  manslaughter  is  the  killing  of  a  human 
being  without  malice.  So  you  will  see  the 
difference  in  that.  In  murder  the  malice  must 
exist;  in  manslaughter  there  is  an  absence  of 
malice.  Manslaughter  is  usually  defined  as  the 
taking  of  human  life  in  sudden  heat  and  passion 
and  upon  sufficient  legal  provocation,  but  even, 
Mr.  Foreman  and  gentlemen  of  the  jury,  where 
there  is  provocation,  there  is  no  right  to  kill, 
unless  the  circumstances  are  sudi  as  to  justify 
the  person  in  making  the  assault  to  believe  that 
he  had  to  act  in  self-defense,  and  I  shall  charge 
you  on  that.  So,  Mr.  Foreman  and  gentlemen 
of  the  jury,  from  the  testimony  which  you  have 
heard  it  is  your  duty  to  determine  that  testi- 
mony, the  weight  of  it  and  the  value  of  it,  and 
the  credibility  to  be  given  to  each  witness,  and 
in  reaching  your  conclusions  you  will  exercise 
yotir  good  judgment,  your  knowledge  of  human 
nature,  and  in  reaching  this  you  will  determine 
whether  or  not  he  shot  the  deceased  with  malice 
or  without  malice. 

"Now,  Mr.  Foreman  and  gentlemen  of  the 
jury,  you  should  consider  further  his  plea  of 
self-defense.  Where  a  person  kills  another  and 
admits  the  killing  and  comes  into  court,  the  law 
presumes,  as  I  have  stated  before,  that  he  in- 
tended his  act  and  will  hold  him  responsible  for 
his  act,  but  in  this  case  the  defendant  contends 
that,  while  he  did  kill  the  deceased,  yet  he  al- 
leges that  he  did  it  in  defense  of  his  own  life 
and  his  own  person ;  so  it  becomes  necessary  for 
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me  to  charge  you  as  to  the  law  of  self-defense. 
Now,  Mr.  Foreman,  that  is  a  good  defense  if  it 
is  made  out.  The  right  to  defend  one's  life  and 
one's  person  is  a  God-given  right  It  is  not 
only  common  to  man,  but  it  is  common  to  every 
creature.  The  law  of  self-preservation  is  said 
to  be  the  first  law  of  nature,  and  the  law  recog- 
nizes the  right,  and  if  a  person  in  the  exercise 
of  that  right  kills  his  assailant,  the  law  excuses 
him,  but  in  order  to  make  good  this  place,  Mr. 
Foreman  and  gentlemen  of  the  jury,  the  burden 
is  on  the  defendant  to  prove  to  your  satisfaction 
by  the  greater  weight  of  the  evidence  certain 
things.  Self-defense  is  based  upon  necessity, 
and  I  charge  you  in  the  beginning  that  human 
life  is  so  sacred,  human  life  is  so  sweet,  that 
no  man  has  the  right  to  assault  or  take  human 
life  except  that  it  is  necessary  to  save  himself 
from  death  or  serious  bodily  harm ;  so  that  the 
whole  defense,  Mr.  Foreman  and  gentlemen  of 
the  jury,  may  be  condensed  into  the  one  word 
'necessity.'  If  it  was  not  necessary,  and  the 
other  elements  of  self-defense  were  present,  it 
is  excusable,  but  it  must  be  necessary,  and  in 
order  to  make  out  the  plea  the  person  setting  up 
the  plea  must  prove  by  the  greater  weight  of  the 
evidence,  first,  that  he  was  not  at  fault  in  bring- 
ing on  the  difficulty,  and  that  is  a  reasonable 
rule.  It  complies  with  good  common  sense  and 
justice,  because  why  should  a  man  bring  on  a 
difficulty  and  then,  being  placed  in  that  difficulty 
that  he  brought  on  himself,  it  becomes  necessary 
for  him  to  take  the  life  of  the  person,  for  him  to 
come  into  court  and  say  he  had  to  kill  in  order 
to  save  his  own  life.  So  a  person  must  be  with- 
out fault  in  bringing  on  the  difficulty;  he  must 
come  into  court  with  clean  hands;  and  if  he 
should  fail  to  prove  to  your  satisfaction  that  he 
was  without  fault  in  bringing  on  the  difficulty, 
then  his  plea  of  self-defense  fails.  Then  next 
is  that  it  was  necessary,  not  only  must  he  be 
without  fault  in  bringing  on  the  trouble,  but  it 
must  be  necessary  for  him  to  take  the  life  of  the 
deceased  in  order  to  save  himself  from  death  or 
serious  bodily  harm.  Not  only  that,  but  he  must 
believe  that  he  was  in  danger  of  suffering  death 
or  serious  bodily  harm,  and  that  a  man  of  ordi- 
nary reason  and  firmness  would  have  believed 
the  same  thing  placed  as  he  was  placed.  I  say 
it  is  not  only  necessary  that  he  must  believe 
that  he  was  in  danger  of  suffering  death  or  seri- 
ous bodily  harm,  but  a  man  of  ordinary  firm- 
ness and  reason  must  believe  the  same  thing 
under  the  same  circumstances.  The  standard  is 
the  man  of  ordinary  reason  and  firmness.  Some 
men  might  think  they  were  in  danger  when  they 
were  not  and  others  might  think  they  were  not 
ia  danger  when  they  really  were.  Some  men 
are  more  courageous  than  others;  some  are  more 
timid.  So  the  best  the  law  can  do  is  to  take 
the  man  of  ordinary  reason  and  courage.  And 
then  he  must  prove  the  additional  factor  that 
there  was  no  other  reasonably  safe  means  of  es- 
cape. Even  he  was  without  fault,  even  it  was 
necessary  or  appeared  to  be  necessary,  if  there 
is  a  reasonably  safe  means  to  avoid  taking  hu- 
man life,  the  law  imposes  upon  him  to  avail 
himself  of  that  opportunity. 

''Of  course,  Mr.  Foreman  and  gentlemet  of  the 
jury,  a  man  wouldn't  be  required  to  run  if  by 
running  he  would  more  greatly  endanger  him- 
self, and  I  charge  you  further,  Mr.  Foreman 
and  gentlemen  of  the  jury,  that  a  man  does  not 
have  to  wait  until  his  antagonist  strikes  before 


exercising  the  fatal  blow  If  he  believes  be  is  in 
danger,  anid  that  he  was  not  at  fault  in  brios^ 
ing  on  the  difficulty,  and  that  a  man  of  ordinary 
reason  and   firmness  would  have  believed   the 
same  thing  placed  as  the  defendant  was  placed. 
A  man  has  the  right  to  act  upon  appearance^ 
provided   a  man  is  suffering  death   or  aerious 
bodily  harm,  and  he  would  not  have  to  wait 
until  he  was  struck  the  fatal  blow  or  until  he 
would  have  been  shot  before  acting.    Mr.  Fore-    < 
man  and  gentlemen  of  the  jury,  I  charge  yon 
further  that  no  words,  however  opprobrious,  are 
sufficient  to  justify  an  assault.     Yon  have  no 
right  to  strike  a  man  because  he  insults  yon, 
because  he  calls  you  a  lie,  or  because  be  calls 
you  anything  else.     No  words  will  justify  an 
assault.    I  charge  yon  further  that  a  man  can- 
not insult  another  and  bring  on  a  difficulty  by 
insulting   words   or   epithets,    and   then,    after 
bringing  on  the  difficulty,  should  be  take  the 
life  of  his  aiBsailant,  he  could  not  plead  s^lf- 
defense.    As  I  charged  you  under  the  general 
law,  he  must  be  without  fault  in  bringing  on  the 
difficulty,  and  if  a  man  should  apply  opprobrious 
language  to  another  and  bring  on  a  difficulty,  and 
in  that  difficulty  which  he  brought  on  himself 
it  becomes  necessary  for  him  to  take  the  life  of 
the  other,  he  could  not  plead  self-defense  success 
fully.    He  must  be  without  fault  in  bringing  on 
the  difficulty;    but  it  is  for  you  to  determine 
under  all  the  facts  and  circumstances,  Mr.  Fore- 
man and  gentlemen  of  the  jury,  what  is  the 
truth  here.    If  you  should  find  that  the  defend- 
ant  has  proven  by  the  greater  weight  of  the  evi- 
dence, not  beyond  a  reasonable  doubt,  but  by 
the  greater  weight  of  the  evidence,   and   that 
means  his  evidence  of  self-defense,  you  put  it 
in  the  balances  and  weigh  it,  and  that  does  not 
mean,  Mr.  Foreman  and  gentlemen  of  the  jury, 
that  you  should  believe  everything  that  every 
witness  says  or  that  you  should  swallow  every 
circumstance  that  is  detailed,  but  it  is  for  you 
to  weigh  it  and  from  your  knowledge  of  human 
nature  to  determine  what  is  the  trutli,  and  if  be 
has  proven  to  you  by  the  greater  weight  of  the 
evidence  that  he  was  without  fault  in  bringing 
on  the  difficulty,  that  it  was  necessary  for  hinx 
to  take  the  life  of  the  deceased  in  order  to  save 
his  own  life  or  save  himself  from  serious  bodily 
harm,   and   that  he  believed    that  he   was  in 
danger  of  suffering  death  or  serious  bodily  harm, 
and  that  a  man  of  ordinary  reason  and  courage 
and  firmness  would  have  believed  the  same  thing 
placed  as  he  was  placed,  and  that  there  was  n6 
other  reasonable  safe  means  of  escape,  then  it 
is  your  duty  to  find  him  not  guilty.    If  you  find 
that  he  has  failed  to  prove  any  one  of  these  four 
elements,    then    his  plea   of   self-defense  fails. 
Then  you   will  determine  whether  or  not   the 
state   has   proven   beyond   a   reasonable  doubt 
whether  he  is  guilty  or  not  guilty.     He  is  en- 
titled to  the  benefit  of  any  reasonable  doubt 
growing  out  of  all  the  circumstances  and  a  rea- 
sonable doubt  is  just  what  the  term  impliea    It 
means  a  doubt  for  which  you  can  give  a  reason; 
not  a  whimsical  doubt,  not  a  flimsy  doubt,  not 
a  doubt  that  a  man  would  pick  out  who   is 
hunting  for  a  doubt,  but  any  doubt  that  would 
come  up  in  the  mind  of  an  honest  man  who  is 
earnestly  seeking  to  know  the  truth.     If  there 
is  such  an  honest  doubt  in  your  mind,  then  it  is 
your  duty  under  the  law  to  give  the  defendant 
the  benefit  of  it,  but,  if  tbere  is  no  reasonable 
doubt  in  your  mind  as  to  bis  guilt  under  the 
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law  as  I  have  charged  you,  then  it  is  your  duty 
to  find  him  g:ullty. 

"Now,  Mr.  Foreman,  I  think  that  is  ahout  all 
the  law  that  I  want  to  charge  you.  The  respon- 
sihility  is  yours.  It  is  a  duty  that  no  man  would 
crave.  It  is  a  duty  that  no  man  would  seek, 
and  yet  there  is  but  one  purpose  and  one  course 
to  follow.  This  word  'verdict*  comes  from  a 
Iiatin  word  meaning  truth,  and  if  your  verdict 
should  speak  anything  else,  then  it  would  have 
the  wrong  name.  I  think  it  was  Ella  Wheeler 
Wilcox  who  said,  and  I  think  it  is  a  beautiful 
thought:  *That  there  are  only  two  things  that 
we  should  fear  in  this  world.  The  first  is  that 
we  may  not  know  our  duty,  and  the  second  is, 
knowing  it,  we  might  not  have  the  strength  to 
perform  it  Only  two  things  that  we  need  fear: 
That  we  may  not  have  intelligence  to  know  our 
duty,  or,  if  we  have  light  to  know  it,  then  we 
haven't  got  strength  to  perform  it.' 

"Now,  gentlemen  of  the  jury,  you  must  know 
your  duty  from  the  testimony  that  you  have 
heard  on  that  stand  and  under  the  law  as  I  have 
given  it  to  you.  That  is  the  only  way  you  can 
get  it,  and  when  you  have  considered  the  testi- 
mony and  have  found  your  duty,  then  you  are 
not  responsible  for  the  result.  You  don't  repre- 
sent the  defendant  any  more  than  you  represent 
the  state,  nor  do  you  represent  the  state  any 
more  than  you  do  the  defendant.  When  you 
shall  have  found  your  duty,  then  may  you  have 
the  strength  to  write  it  on  the  back  of  this  in- 
dictment, and  then  a  clear  conscience  will  be 
yours  and  it  matters  not  what  comes  in  after  life, 
when  you  feel  that  you  have  done  your  duty  un- 
der the  light  as  God  has  given  you  to  sec  the 
light,  then  you  may  fear  no  man  nor  devil.  If 
you  should  find  the  defendant  guilty  of  murder, 
you  write  the  word  'guilty'  and  sign  your  name 
as  foreman.  In  that  case  the  penalty  will  be  death 
by  electrocution.  If  you  should  find  that  he  is 
guilty  of  murder,  but  there  are  such  circum- 
stances and  facts  surrounding  it  that  you  should 
think  the  death  penalty  should  not  be  imposed, 
then  you  find  him  guilty  with  recommendation 
to  mercy,  and  in  that  case  the  punishment  will 
be  life  imprisonment.  If  you  should  find  that 
he  is  not  guilty  of  murder,  but  that  he  is  guilty 
of  manslaughter  under  the  law  as  I  have  charged 
you,  then  you  will  say  guilty  of  manslaughter 
and  sign  your  name  as  foreman.  In  that  event 
the  punishment  will  not  be  less  than  2  years 
nor  more  than  30  years  in  the  discretion  of  the 
court  If  you  find  that  the  state  has  failed  to 
make  out  its  case  beyond  a  reasonable  doubt  or 
the  defendant  has  established  his  plea  of  self- 
defense  by  the  greater  weight  of  the  evidence, 
the  form  of  your  verdict  will  be  *Not  Guilty,* 
and  sign  your  name  as  foreman.  Take  the  rec- 
ord, Mr.  Foreman,  and  find  a  verdict." 

Exceptions: 

"(1)  His  honor  erred  in  not  excusing  Juror 
No.  17  for  the  reason:  (a)  Said  juror  had  been 
a  member  of  the  coroner's  jury  that  originally 
investigated  the  death  of  the  deceased;  (b)  said 
juror  stated  he  had  made  up  his  mind  as  to  how 
the  deceased  came  to  his  death;  (c)  said  juror 
had  only  heard  the  state's  testimony,  and  a 
burden  was  placed  on  the  defendant  to  remove 
any  impression  adverse  to  him  that  had  been 
made;  (d)  the  court  accepted  the  juror's  view 
of  whether  he  was  or  not  indifferent ;  (e)  under 
all  the  facts  developed  on  his  examination,  it 


did  not  appear  that  he  was  Indifferent  and  did 
not  appear  that  he  was  a  proper  juror  to  sit  in 
that  case. 

"(2)  His  honor  erred  in  allo^ving  the  witnesF 
Dr.  J.  K.  Gilder  to  testify  that  the  deceased 
*knew  he  couldn't  live;  he  rpalized  he  couldn't 
live;'  the  error  being  that  the  testimony  was  a 
mere  expression  of  an  opinion  upon  the  material 
question  as  to  the  admissibility  of  the  deceased's 
statement  as  a  dying  declaration. 

**(3)  His  honor  erred  in  allowing  the  witness 
Dr.  J.  K.  Gilder  to  testify  to  statements  made 
by  the  deceased,  the  error  being:  (a)  The  state- 
ment was  not  shown  to  be  a  dying  declaration ; 
(b)  the  witness  asked  the  deceased  to  make  a 
statement  for  his  case;  (c)  it  was  not  shown 
that  the  deceased  was  without  hope  of  recovery 
at  the  time  of  the  alleged  statement;  <d)  there  ' 
was  no  competent  testimony  that  the  deceased 
was  in  extremis  at  the  time  of  the  alleged 
statement. 

"(4)  His  honor  erred  in  allowing  the  witness 
W.  S.  Langford,  a  brother  of  the  deceased,  to 
testify  to  statements  made  by  the  deceased  upon 
the  witness's  arrival  at  the  scene  of  the  diffi- 
I  culty,  after  it  was  over,  the  error  being:  (a) 
The  statement  itself  was  a  mere  expression  of 
an  opinion  or  conclusion  of  the  deceased  and 
was  not  a  statement  of  fact;  (b)  the  statement 
was  not  shown  to  have  been  a  part  of  the  res 
gestae,  or  a  dying  declaration ;  (c)  the  statement 
was  not  shown  to  have  been  made  to  or  in  the 
presence  and  hearing  of  the  defendant. 

*'(5)  His  honor  erred  in  allowing  the  witness 
Dr.  W.  G.  Houseal  to  testify  to  statements  made 
to  him  by  the  deceased  on  the  day  of  the  diffi- 
culty, the  error  being:  (a)  That  the  said  state- 
ment was  not  shown  to  have  been  a  dying  decla- 
ration, it  not  appearing  that  the  defendant  was 
in  extremis  at  the  time,  but,  on  the  contrary, 
that  he  was  not  in  extremis,  as  he  lived  more 
than  five  days  thereafter;  (b)  said  declaration 
was  not  shown  to  have  been  a  part  of  the  res 
gestae. 

"(6)  His  honor  erred  in  not  allowing  the  de- 
fendant to  answer  tl^e  following  question:  *Q. 
Did  you  know  deceased's  reputation,  that  is,  D. 
A.  Langford's  reputation  for  going  armed  in 
this  community?*— the  error  being  that  the  testi- 
mony sought  to  be  elicited  was  material  and 
bore  directly  upon  the  defendant's  plea  of  self- 
defense,  and  was  in  reply  to  testimony  of  the 
witness  W.  S.  Langford  and  others  for  the  state. 

"(7)  His  honor  erred  in  allowing  the  witness 
Mrs.  D.  A.  Langford,  wife  of  the  deceased,  to 
testify  in  reply  as  follows:  *Q.  I  wish  you  would 
state  to  the  jury  what  was  your  husband's  habit  > 
with  reference  to  carrying  a  pistol?  A.  Well, 
when  he  came  in  he  often  went  in  the  room  and 
played  with  his  little  boy.  *  ♦  •  I  simply 
want  to  tell  that  when  he  came  in  the  house  he 
very  often  played  with  the  little  boy.  He 
wouldn't  take  anything  out  of  his  pocket.  I 
shouldn't  think  he  would  get  on  the  floor  and  not 
take  anything  out  of  his  pocket'— the  error  being: 
(a)  The  testimony  was  not  in  reply;  (b)  it  was 
an  effort  to  bolster  witnesses  already  offered  by 
the  state  in  its  testimony  in  chief;  (c)  it  was 
argumentative,  and  was  an  expression  of  an 
opinion,  and  was  no  statement  of  fact;  (d)  the 
court  had  refused  to  allow  the  defendant  when 
on  the  stand  to  answer  a  similar  question,  al- 
though the  issue  had  been  made  by  the  state  in 
the  openiikg  of  its  testimony. 
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"(8)  His  honor  erred  in  charging  the  jury  as 
follows:  *Human  life  is  sacred.  Mankind  has 
been  able  to  invent  many  wonderful  things  and 
do  many  wonderful  things,  but  science  has  never 
yet  been  able  to  bring  back  a  life  that  has  been 
shut  out.  When  once  the  spark  has  been  put 
out,  mankind  has  been  helpless  in  all  ages  of 
the  past  to  bring  back  or  revivify  man,  and 
therefore,  when  any  one  takes  human  life,  the 
law  places  upon  that  act  a  fearful  penalty,  un- 
less it  is  done  under  certain  circumstances* — the 
error  being  that  this  was  no  statement,  or  clari- 
fication, of  any  principle  of  law  applicable  to 
the  issues  in  the  case,  and  could  and  did  only 
tend  to  confuse  the  minds  of  the  jury,  and  tend- 
ed to  prejudice  them  against  the  defendant. 

"(9)  His  honor  erred  in  charging  the  jury  as 
follows:  'Manslaughter  is  usually  defined  as  the 
taking  of  human  life  in  sudden  heat  and  passion 
and  upon  sufficient  legal  provocation,  but  even, 
Mr.  Foreman  and  gentlemen  of  the  jury,  where 
there  is  provocation,  there  is  no  right  to  kill, 
unless  the  circumstances  are  such  as  to  justify 
the  person  in  making  the  assault  to  believe  that 
he  had  to  act  in  self-defense,  and  I  shall  charge 
you  on  that' — the  error  being  that  said  charge 
did  not  contain  a  sound  proposition  of  law,  was 
confusing,  and  tended  to  leave  the  jury  with  the 
impression  that  before  a  killing  could  be  re- 
duced from  murder  to  manslaughter  that  the  de- 
fendant would  have  to  show  that  he  struck  the 
deceased  in  self-defense,  and  denied  the  defend- 
ant the  full  benefit  of  his  plea  of  self-defense. 

"(10)  His  honor  erred  in  charging  the  jury  as 
follows:  *Self-defense  is  based  upon  necessity, 
and  I  charge  you  in  the  beginning  that  human 
life  is  so  sacred,  human  life  is  so  sweet,  that 
no  man  has  the  right  to  assault  or  take  human 
life,  except  that  it  is  necessary  to  save  himself 
from  death  or  serious  bodily  harm;  so  that  the 
whole  defense,  Mr.  Foreman  and  gentlemen  of 
the  jury,  may  be  condensed  into  the  one  word 
"necessity."  If  it  was  not  necessary  to  take 
human  life,  then  it  should  not  have  been  taken. 
If  it  was  necessary  and  the  other  elements  of 
self-defense  were  present,  it  is  excusable,  but  it 
must  be  necessary' — the  error  being  that  the 
charge  placed  upon  the  defendant  the  burden  of 
proving  an  absolute  necessity  for  the  taking  of 
the  life  of  the  deceased^  which  the  law  does  not 
require,  in  addition  to  the  elements  descriptive 
of  self-defense,  whereas  the  legal  necessity  is 
inclusive  of  all  of  the  elements  of  self-defense. 

"(11)  His  honor  erred  in  charging  the  jury  as 
follows:  *To  make  out  the  plea,  the  person  set- 
ting up  the  plea  must  prove  by  the  greater 
weight  of  the  evidence,  first,  that  he  was  not 
at  fault  in  bringing  on  the  difficulty,  and  that  is 
a  reasonable  rule.  It  complies  with  good  com- 
mon sense  and  justice,  because  why  should  a 
man  bring  on  a  difficulty  and  then,  being  placed 
in  that  difficulty  that  he  brought  on  himself,  it 
becomes  necessary  for  him  to  take  the  life  of  the 
person,  for  him  to  come  into  court  and  say  he 
had  to  kill  in  order  to  save  his  own  life'— the 
error  being:  (a)  Said  charge  did  not  state  a 
sound  proposition  of  law;  (b)  it  was  argument- 
ative, the  judge  assuming  the  roll  of  advocate; 
(c)  it  tended  to  impress  the  jury  with  the  idea 
that  the  court  thought  the  defendant  was  not 
without  fault  \  and  (d)  it  was  in  effect  a  charge 
upon  the  facts. 

"(12)  His  honor  erred  in  charging  the  jury  as 
follows:   'I  charge  you  further  that  a  man  can- 


not insult  another  and  bring  on  a  difficulty  by 
words,  or  epithets,  and  then,  after  bringing  on. 
the  difficulty,  should  he  take  the  life  of  his 
assailant,  he  could  not  plead  self-defense' — the 
error  being  that  said  charge  was  misleading  in 
that  it  had  no  application  to  any  issue  involved 
in  the  case,  and  it  tended  to  prejudice  the  jury 
against  the  defendant  and  to  confuse  them. 

"(13)  His  honor  erred  in  charging  the  jury 
as  follows:  *If  you  should  find  that  the  defend- 
ant has  proven  by  the  greater  weight  of  the  evi- 
dence, not  beyond  a  reasonable  doubt,  but  by 
the  greater  weight  of  the  evidence,  and  that 
means  his  evidence  of  self-defense,  you  put  it 
in  the  balances  and  weigh  it,  and  that  doesn't 
mean,  Mr.  Foreman  and  gentlemen  of  the  jury^ 
that  you  should  believe  everything  that  every 
witness  says  or  that  you  should  swallow  every 
circumstance  that  is  detailed,  but  it  is  for  yea 
to  weigh  it,*  etc. — ^the  error  being:  (a)  That  said 
charge  tended  to  impress  the  jury  with  the  view 
that  the  judge  did  not  believe  the  defendant's 
witnesses  as  to  self-defense,  as  he  did  not  use 
the  same  language  or  any  similar  language,  but, 
to  the  contrary,  in  charging  as  to  the  state's 
burden  in  proving  its  case  beyond  a  reasonable 
doubt;  (b)  it  was  in  effect  a  charge  upon  the 
facts;  and  (c)  it  limited  the  jury  to  a  considera- 
tion of  the  testimony  of  defendant's  witnesses 
and  excluded  from  the  jury  consideration  of  tes- 
timony from  state's  witnesses  tending  to  estab- 
lish the  plea. 

"(14)  His  honor  erred  in  refusing  to  charge 
defendant's  fourth  request,  as  follows:  *If  the 
jury  find  that  the  defendant  was  without  fault 
in  bringing  on  the  difficulty,  and  that  he  actual- 
ly believed  that  he  was  in  such  immediate  dan- 
ger of  losing  his  life  or  sustaining  serious  bodily 
harm,  that  it  was  necessary  for  his  own  protec- 
tion to  take  the  life  of  the  deceased,  and  if 
further  in  the  opinion  of  the  jury  the  circum- 
stances in  which  the  accused  was  placed  were 
such  as  would  justify  such  a  belief  in  the  mind 
of  a  person  of  ordinary  reason  and  firmness, 
then  a  case  of  self-defense  is  fully  made  out, 
and  the  verdict  should  be  not  guilty* — the  error 
being  that  said  request  contained  a  sound  propo- 
sition of  law  which  was  applicable. 

"(15)  His  honor  erred  in  refusing  to  charge 
defendant's  seventh  request,  as  follows:  'To 
justify  a  homicide,  or  an  assault  and  battery, 
the  danger  need  not  be  actual  if  the  accused 
acted  on  a  reasonable  appearance  and  belief  of 
danger,  where  all  elements  of  self-defense  are 
present' — the  error  being  that  said  request  con- 
tained a  sound  proposition  of  law  which  was 
applicable. 

"(16)  His  honor  erred  in  refusing  to  charge 
defendant's  eighth  request,  as  follows:  'Where 
two  men  engage  in  a  quarrel,  and  one  of  them 
appears  to  attempt  to  draw  a  pistol  or  other 
weapon,  the  other  is  not  bound  to  wait  until  he 
finds  out  what  he  is  going  to  do;  for  such 
delay  might  be  fatal  to  his  life' — thi»  error 
being  that  said  request  contained  a  sound  prop- 
osition of  law  that  was  applicable. 

"(17)  His  honor  erred  in  refusing  to  charge 
defendant's  tenth  request,  as  follows:  'If  one 
without  fault  in  bringing  on  the  difficulty  is 
assaulted  by  another  apparently  intending  to 
do  him  grievous  injury,  and  of  that  the  jury 
are  the  judges,  the  one  assaulted  need  not  wait, 
but  if,  under  the  circumstances  surrounding 
him,  he  actually  believe  that  his  life  is  in  dan- 
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ger  or  that  he  is  liable  to  suffer  great  bodily 
injury,  and  if  the  jury  believe  that  a  man  of 
ordinary  reason  and  firmness  would  have  be- 
lieved himself  to  be  in  such  danger,  and  would 
have  acted  as  the  defendant  did,  then  your  ver- 
dict would  be  not  guilty' — the  error  being  that 
said  request  contained  a  sound  proposition  of 
law  which  was  applicable. 

"(18)  His  honor  erred  in  refusing  to  charge 
defendant's  eleventh  request,  as  follows:  'The 
jury  should  not  hold  the  defendant  to  the  same 
calm  and  deliberate  judgment  which  you  are 
now  able  to  exercise,  but  you  should  put  a  man 
of  ordinary  reason  and  firmness  in  his  place  at 
the  time  he  fired  the  fatal  shot  and  judge  of  the 
defendant's  act  situated  as  he  was  and  con- 
fronted as  he  was  at  the  time  he  fired  the  fatal 
shot,  and  decide  if  a  nmn  of  ordinary  reason 
and  firmness  would  have  acted  likewise,  remem- 
bering that  the  defendant  had  a  perfect  right  to 
kill  the  deceased  if  he  was  without  fault  in 
bringing  on  the  difficulty,  and  if  appearances 
reasonably  indicated  that  he  was  in  danger  of 
serious  bodily  harm,  and  if  a  person  of  ordinary 
reason  and  firmness  would  have  had  the  same 
belief,  and  there  was  no  probably  safe  means  of 
escape' — the  error  being  that  said  request  con- 
tained a  sound  proposition  of  law  which  was 
applicable. 

"(19)  His  honor  erred  in  refusing  to  charge 
defendant's  fourteenth  request,  as  follows:  *The 
jury  is  charged  that,  where  a  plea  of  self-defense 
is  set  up,  the  defendant  is  not  required  to  estab- 
lish such  plea  beyond  a  reasonable  doubt,  but 
only  by  the  preponderance  or  greater  weight  of 
the  testimony'— the  error  being  that  said  request 
contained  a  sound  proposition  of  law  which  was 
applicable. 

"(20)  His  honor  erred  in  refusing  to  charge 
defendant's  fifteenth  request,  as  follows:  *Tliat 
the  jurors  and  each  of  them  are  required  by  law 
to  give  the  prisoner  the  full  benefit  of  all  rea- 
sonable doubt;  each  juror  to  act  on  his  own 
doubt,  and  not  the  doubt  of  another  juror'— 
the  error  being  that  said  request  contained  a 
sound  proposition  of  law  which  was  applicable." 

Geo.  Bell  Tlmmerman,  of  Lexington,  and 
B.  V.  Chapman,  of  Newberry,  for  appellant. 

H.  S.  Blackwell,  Sol.,  and  R.  A.  Cooper, 
both  of  Laurens,  and  George  B.  Cromer  and 
B lease  &  Blease,  all  of  Newberry,  for  re- 
spondent 

WATTS,  J.  [1]  The  defendant  was  tried 
under  an  Indictment  for  murder  of  Lang- 
ford  at  the  fall  term  of  the  court  of  general 
sessions  for  Newberry  county,  1916,  before 
his  honor  Judge  Peurifoy  and  a  Jury,  and 
convicted  of  manslaughter.  A  motion  for 
a  new  trial  was  made  and  refused,  and  sen- 
tence imposed  upon  the  defendant.  After 
sentence  defendant  appeals,  and  by  20  ex- 
ceptions Imputes  error,  and  seeks  reversal. 
These  exceptions  allege  error  in  presenting 
the  Juror  No.  17.  We  think  that  his  honor 
was  in  error  in  presenting  this  juror,  pos- 
sibly as  he  had  to  sit  In  the  coroner's  Jury 
at  the  imiuest,  and  it  is  not  good  practice  to 
allow  a  Juror  to  sit  as  a  petit  Juror  in  any 


case  where  he  has  been  on  the  grand  Jury 
that  returned  the  bill  of  indictment,  or  a 
coroner's  Jury,  where  the  return  Is  that  the 
deceased  came  to  his  death  by  the  party  on 
trial,  or  where  the  Juror  has  been  on  a  panel 
that  resulted  in  the  court  ordering  a  mis- 
trial, or  a  new  trial  has  been  granted  by  the 
court  after  verdict  rendered ;  but  in  the  case 
at  bar  the  presenting  of  the  Juror  was  not 
prejudioial,  as  defendant  objected  to  the 
Juror,  and  by  so  doing  did  not  exhaust  his 
peremptory  challenges. 

The  Jury  was  completed  without  the  de- 
fendant haying  exhausted  his  peremptory 
challenges,  and  that  excuses  any  error  on 
the  part  of  his  honor  in  presenting  the  Jur- 
or, and  the  exceptions  complaining  of  error 
on  the  part  of  his  honor  in  reference  to  this 
Juror  are  overruled. 

[2]  The  next  exceptions  to  "be  considered 
are  the  exceptions  that  allege  error  on  the 
part  of  his  honor  in  the  admission  of  evi- 
dence as  dying  declarations  The  excep- 
tions complaining  of  error  in  this  particular 
are  overruled.  His  honor  had  ample  au- 
thority to  rule  as  he  did  under  numerous  de- 
cisions of  this  court.  State  v.  Johnson,  26 
S.  C.  155,  1  S.  E.  510;  State  y.  Bradley,  34 
S.  C.  136,  13  S.  E.  315 ;  State  y.  Lee,  58  S.  0 
352,  36  S.  B.  706;  State  v.  Head,  60  S.  C. 
520,  39  S.  E.  6 ;  State  v.  Wideman,  96  S.  B. 
688. 

[3]  The  next  questions  to  be  determined 
are  the  exceptions  which  allege  the  improper 
admission  of  evidence  as  part  of  the  res 
gestae.  These  exceptions  are  overruled  under 
the  authorities  of  State  v.  Arnold,  47  S.  C. 
13,  24  S.  E.  926,  58  Am.  St.  Rep.  867 ;  State 
V.  Thomas,  103  S.  C.  316,  88  S.  E.  20 ;  State 
v.  Wideman,  supra. 

[4-7]  The  next  exceptions  complain  of  er- 
ror in  allowing  the  state  to  improperly  in- 
troduce evidence  in  reply.  This  was  a  mat- 
ter largely  in  the  discretion  of  the  circuit 
judge,  and  we  see  no  erroneous  exercise  of 
that  discretion.  The  safer  practice  is  to 
ask  the  trial  Judge  to  be  allowed  to  rebut 
any  new  matter  that  is  brought  out  in  re- 
ply, but  in  this  case  we  cannot  see  that  the 
defendant  was  prejudiced  or  deprived  of  any 
substantial  right.  These  exceptions  are 
overruled.  The  other  exceptions  complain 
of  error  on  the  part  of  his  honor  in  charg- 
ing the  Jury.  Taking  the  charge  tn  its  en- 
tirety, we  fail  to  see  where  the  defendant 
was  prejudiced  to  such  an  extent  as  to  work 
reversal.  He  charged  the  Jury  in  his  own 
language  the  principles  of  law  governing  the 
case.    All  exceptions  are  overruled. 

Judgment  affirmed* 

HYDBICK,    ERASER,    and    GAGE,    JJ., 
concur. 
GARY,  0.  J.,  disqualified. 
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STATE  ▼.  BOWEN  et  al.     (Xo.   10178.) 

(Supreme  Court  of  South  Carolina.     April  5, 

1919.) 

1.  Evidence  ^=»341— Shekiff'b  Bond—Ceb- 
TiFiED  Copt. 

Id  an  action  against  the  sureties  on  a  sher- 
iffs bond,  the  admission  of  a  certified  copy  of 
the  bond  in  place  of  the  original  is  proper  in 
view  of  Civ.  Code  1912,  §  663,  providing  that 
such  a  copy  shall  be  good  and  sufficient  evi- 
dence. 

2.  Shebifpb  and  Constabi^es  ^=»169— Ac- 
tions ON  Bond— Evidence. 

In  an  action  on  a  sheriff's  bond,  proof  that 
tax  executions  turned  over  to  the  sheriff  were 
missing  was  sufficient  prima  facie  to  fix  lia- 
bility upon  his  bondsmen  for  them;  it  being 
the  sheriff's  duty  to  collect  the  executions  or 
or  return  them  within  90  days. 

3.  SHEBIFFS  AND  CONSTABLES  0=»169  —  AC- 
TIONS  on    Bond— Evidence. 

In  an  action  on  a  sherifTs  bond  for  a 
shortage  in  the  sheriff's  account,  where  it  ap- 
peared that  the  sheriff  had  held  the  same  office 
for  the  previous  term,  it  will  be  presumed  that 
the  default  occurred  during  the  last  term,  but 
such  presumption  may  be  rebutted. 

4.  Shebiffs  and  Constables  ^S9l57(2),  169 
*— Actions  on  Bond— Bubden  of  Pboof. 

Where  a  sheriff  holds  two  succeeding  terms 
of  office,  his  bondsmen  for  the  last  term  are  not 
responsible  for  defalcations  committed  before 
the  execution  of  his  bond  or  during  the  first 
term,  but  the  burden  is  upon  them  to  prove 
that  it  was  so  committed. 

6.  Srebiffb  and  Constables  ^=5>171  — Ac- 
tion ON  Bonds— (Juestion  fob  Juby. 

In  an  action  on  a  sherirs  bond,  where  it 
appeared  that  the  sheriff  had  also  held  office 
during  the  previous  term,  and  the  evidence  was 
susceptible  of  more  than  one  inference  as  to 
the  term  wherein  defalcation  occurred,  the  ques- 
tion was  for  the  jury. 

6.  Shebiffs  and  Constables  ^=>157(2)— Ac- 
tion ON  Bonds— Liability  of  Sueety  fob 
Succeeding  Teems. 

Where  a  sheriff  has  held  office  for  two  suc- 
ceeding terms,  and  a  shortage  in  his  account 
appears,  the  bondsmen  on  the  bond  covering  the 
last  term,  although  not  liable  for  the  primary 
defalcation,  may  be  liable  for  secondary  default 
in  the  sheriff's  failure  to  account  for  the  money 
held  at  the  beginning  of  the  last  term. 

7.  EViDENdE  <S=>423(5)— PaboL  Evidencb— 
Pbimaby  and  Secondaby  Liability. 

In  an  action  against  a  sheriff's  bondsmen, 
the  question  whether  the  liability  of  the  sure- 
ties for  the  first  or  second  term,  as  between 
themselves,  is  primary  or  secondary  is  not 
founded  on  contract,  but  is  an  equity  which  may 
be  established  by  parol  testimony. 

8.  Shebiffs  and  Constables  ^==>166— Ac- 
tions ON  Bond— Pabties. 

Where  a  sheriff  has  held  succeeding  terms 
«f  office,  and  a  shortage  appears  in  his  accounts, 


the  sureties  on  the  bonds  for  both  terms  should 
be  before  the  court  in  order  that  the  rights, 
equities,  and  liabilities  may  be  finally  deter- 
mined. 

Appeal  from  0>miDon  Pleas  Circuit  Court 
of  Kershaw  County;    Geo.  E.  Prince,  Judge. 

Action  by  the  State  of  South  Carolina 
against  E.  H.  Bo  wen  and  others.  Judgment 
for  plaintlfT,  and  defendants  appeal.  Re- 
versed. 

Cole  Ll  Blease,  of  Columbia,  and  M.  M. 
Johnson,  of  Camden,  for  appellants. 

T.  H.  Peeples,  Atty.  Gen.,  C.  N.  Sapp,  Asst. 
Atty.  Gen.,  and  Wade  Hampton  Cobb,  SoL, 
of  Columbia,  for  the  State. 


HYDRICK,  J.  This  is  an  action  against 
the  sureties  on  the  last  official  bond  of  the 
late  W.  W.  Huckabee,  as  sheriff  of  Kershaw 
county.  He  was  appointed  in  October,  1912, 
to  fill  an  unexpired  term,  and  was  elected  in 
November  of  the  same  year  for  a  full  term, 
and  was  commissioned  January  1,  1913.  He 
was  re-elected,  in  November,  1916,  and  com- 
missioned on  February  8>  1917,  having  given 
the  bond  here  sued  on,  dated  February  1, 
1017.  He  died  In  office  April  18,  1917.  On 
September  17,  1915,  the  county  treasurer 
turned  over  to  him  tax  executions  for  the 
year  1914,  amounting  to  $11,319.94,  and  on 
May  2,  1916,  executions  for  the  year  1915, 
amounting  to  $11,777.44.  On  none  of  these 
executions  did  he  ever  make  any  return  or 
report  to  the  treasurer. 

Upon  Investigation  made  after  his  death, 
it  was  foimd  that  he  had  collected  $6,492.03 
of  the  executions  for  1914,  and  $4,426.45  of 
those  for  1915.  and  that  he  had  to  his  credit 
in  bank  $2,149.11,  leaving  a  deficit  of 
$8,769.37.  It  was  also  foimd  that  some  of 
the  executions  that  had  been  turned  over  to 
him  were  missing.  These  amoimted  to 
$591.13,  making  a  total  shortage  of  $9,300.50. 

The  defendants  offered  no  testimony,  and 
the  Attorney  General  moved  for  a  directed 
verdict  for  the  amount  of  the  shortage  prov- 
ed, contending  that  it  should  be  presumed,  in 
the  absence  of  proof  to  the  contrary,  that  the 
entire  default  occurred  during  the  last  term. 
To  this  defendants  objected,  and  contended 
that  the  evidence  adduced  made  an  issue  of 
fact  for  the  ji^ry  whether  the  default  occur- 
red during  the  last  Or  the  term  previous  to 
the  last,  and  that,  if  the  Jury  should  find  that 
it  occurred  during  the  previous  term,  they 
would  not  be  liable,  but  the  liability  would 
fall  upon  the  sureties  of  the  bond  for  that 
term.  The  court  sustained  the  contention  of 
the  Attorney  General  and  directed  a  verdict 
accordingly.  From  judgment  thereon  defend- 
ants appealed. 

[1]  There  was  no  error  in  admitting  a  cer- 
tified copy  of  the  bond,  instead  of  requiring 
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production  of  the  orlginaL  The  statute  (sec- 
tion 663»  vol.  1,  Code  1912)  provides  that 
such  a  copy  shall  be  good  and  suflldent  evi- 
dence. 

[2]  Nor  was  there  error  in  holding  that 
proof  that  executions  that  had  been  turned 
over  to  the  sheriff  were  missing  was  suffici- 
ent prima  fade  to  fix  liability  for  them  upon 
his  bondsmen ;  for,  according  to  the  statute, 
it  was  the  duty  of  the  sheriff  to  collect  the 
executions  turned  over  to  him,  or  return 
them  to  the  treasurer,  within  90  days,  with 
his  reasons  for  falling  to  do  so.  Therefore 
the  burden  was  upon  him  and  his  bondsmen 
to  account  for  them,  or  rebut  the  prima  fade 
proof  of  liability  in  some  way. 

[3-6]  But  the  court  was  In  error  In  direct- 
ing the  verdict  because  the  evidence  made  an 
issue  of  fact  as  to  whether  the  defalcation 
occurred  in  the  last  term,  or  in  the  term 
previous  to  the  last  While  it  is  true,  as  held 
in  State  v.  Edwards,  89  S.  O.  224,  71  S.  E. 
826,  that  where  an  officer  has  held  the  same 
office  for  two  or  more  terms,  and  is  found 
short  in  his  accounts,  it  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary, 
that  the  default  occurred  during  the  last 
term;  yet  that  Is  a  presumption  of  fact, 
which  may  be  rebutted.  It  arises  from  the 
duty  of  the  officer  to  have  in  hand  all  the 
money  which  he  ought  to  have  at  the  begin- 
ning of  his  second  term.  Of  course,  the 
bondsmen  of  the  last  term  are  not  responsible 
for  a  defalcation  committed  before  the  exe- 
cution of  their  bond ;  but,  in  view  of  the  pre- 
sumption, the  burden  is  upon  them  to  prove 
that  it  was  so  committed.  See  State  v.  Ed- 
wards supra,  and  authorities  dted.  In  this 
case  there  was  evidence  tending  to  show  that 
the  defalcation  occurred  during  the  previous 
term,  and,  as  it  was  susceptible  of  more  than 
one  Inference,  that  Issue  should  have  been 
submitted  to  the  jury. 

In  State  v.  Causey,  93  S.  G.  808,  76  S.  B. 
707,  it  was  held  that  the  failure  of  an  officer 
to  pay  over  money  when  required  by  statute,' 
or  on  demand,  pursuant  to  an  order  of  court, 
is  prima  facie  evidence  of  conversion  at  that 
time,  and  that  he  did  not  have  such  funds 
in  his  hands  at  the  beginning  of  the  succeed- 
ing term.  The  evidence  In  this  case  is  that 
the  executions  were  all  turned  over  to  the 
sheriff  during  the  previous  term.  The  stat- 
ute (section  476,  vol.  1,  Ck>de  1912)  made  it 
the  duty  of  the  sheriff  to  return  all  tax  exe- 
cutions to  the  treasurer  within  90  days  after 
issue  thereof,  with  his  report  thereon,  and, 
on  default,  he  was  liable  to  prosecution  and 
to  an  action  on  his  official  bond.  The  time 
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within  whidi  he  should  have  returned  the 
executions,  with  his  report  thereon,  expired 
long  before  the  commencement  of  the  last 
term.  Therefore  the  evidence  showed  prima 
fade  that  the  default  occurred  during  the 
previous  term.  If  so,  the  sureties  on  the 
bond  for  that  term  are  at  least  primarily 
liable,  and  these  defendants  are  only  second- 
arily liable. 

[6]  As  pointed  out  in  State  v.  Causey,  su- 
pra, the  sureties  on  the  last  bond  may  be 
liable,  as  for  a  secondary  default;  that  is, 
for  the  failure  of  the  sheriff,  at  the  begin- 
ning of  his  last  term,  to  collect  from  himself, 
or  the  sureties  on  the  bond  of  the  previous 
term,  the  money  which  it  was  his  duty  to 
turn  over  to  himself  as  his  own  successor. 
As  was  there  said,  if  another  person  had  suc- 
ceeded to  the  office,  this  would  have  been 
his  (the  succeeding  officer's)  obvious  duty,  and 
the  obligation  is  the  same  on  one  who  suc- 
ceeds himself.  If,  therefore,  it  should  turn 
out  that  loss  has  occurred  from  the  negli- 
gence of  the  sheriff  to  perform  that  duty,  as, 
for  Instance,  if  it  shall  appear  that  the 
sureties  on  that  bond  have,  in  the  meantime, 
become  Insolvent,  then  the  sureties  on  the 
last  bond  would  be  liable,  as  for  the  second- 
ary default 

[7, 8]  But  obviously  that  liability  cannot 
be  imposed  upon  them  in  this  case,  in  the 
present  state  of  the  pleadings  and  parties; 
for  no  such  default  is  alleged  in  the  com- 
plaint, and  the  sureties  on  the  bond  of  the 
previous  term  are  not  before  the  court.  The 
sureties  on  both  bonds  have  the  right  to  be 
heard  upon  the  issues  arising  as  to  thdr 
liability  as  between  themselves.  As  was 
held  in  State  v.  Causey,  the  question 
whether  the  liability  of  the  two  sets 
of  sureties,  as  between  themselves  is  pri- 
mary or  secondary,  is  not  founded  on  con- 
tract, but  Is  an  equity  which  may  be  estab- 
lished by  parol  testimony.  It  follows  that 
the  sureties  on  both  bonds  should  be  before 
the  court,  in  order  that  the  rights,  equities, 
and  liabilities  of  all  parties  may  be  finally 
determined. 

The  Judgment  of  the  circuit  court  is  there- 
fore reversed,  and  the  case  is  remanded  for  a 
new  trial,  with  leave  to  plaintiff  to  amend 
by  bringing  in  the  sureties  on  the  previous 
bond  and  by  alleging  the  secondary  default 
mentioned. 

Judgment  reversed. 

FRASEB  and  GAGE,  JJ.,  concur. 
GABY,  0.  J.  and  WATTS,  J.,  did  not  sit. 
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VIRGINIA  IRON,  GOAL  &  OOKE  GO.  ▼• 
OLAYTOR'S  ADM'R. 

(Supreme  Goart  of  Appeals  of  Virginia. 
Nov.  14,  1918.) 

Error  to  Oircoit  Gonrt,  Botetourt  Goonty. 

Action  between  the  Virginia  Iron,  Goal  &  Goke 
Gompany  and  Glaytor's  administrator.  There 
was  a  judgment  for  the  latter,  and  the  former 
brings  error.     Affirmed  by  divided  court 

Jackson  &  Henscm,  of  Roanoke,  for  plaintiff 
in  error. 

Haden  ft  Haden,  of  Fincastle,  for  defendant 
in  error. 

PER  GURIAM.    Affirmed  by  divided  court 

KELLTp  J.,  absent 


(124  Va.  760) 

S.  L  DUPONT  DE  NEMOURS  ft  GO.  ▼• 

TAYLOR. 

(Supreme  Gourt  of  Appeals  of  Virginia.    March 

27,  1019.) 

1.  Mabteb  and  Servant  ^=3»286(40)— Nkoli- 

OXNOB— BVIDSNG&-<)XnB8TlON   rOB  JUBT. 

Whether  defendant  was  negligent  in  put- 
ting plaintiff  to  work  on  a  tramroad  car  without 
notice  of  an  overhead  pipe  which  struck  him 
held,  under  the  evidence,  for  the  Jury. 

2.  M4STBB  AND  SSBVANT  «Sd289(27)  -»  GON- 
TBIBHTOBT  NKOLiaXNOB— BVIDBNOB--QinBB- 
TXON  FOB  JUBT. 

Whether  a  servant  was  negligent  in  ptand- 
ing  on  a  tramroad  car  and  riding  backwardr 
when  struck  by  an  overhead  pipe  heU  undef 
the  evidence,  for  the  Jury. 

8.  Masxeb  and  Skbvant  ^s9288(2)— Aabump- 
TXON  or  Risk— Qttkstion  roB  Jubt. 

Whether  a  servant  struck  by  an  overhead 
pipe  while  riding  on  a  tramroad  car  assumed 
the  risk  KM,  under  the  evidence,  for  the  Jury. 

4.  MA8ISB  and  Skbvant  <s9289(19)— Knowl- 
bdob  or  Danobb— Evidence. 

In  acti<m  for  injuries  to  a  servant  struck 
by  an  overhead  pipe  while  riding  on  a  tramroad 
car,  hM,  under  the  evidence,  that  it  could 
not  be  said  as  a  matter  of  law  that  he  knew 
or  was  chargeable  witii  knowledge  of  the  dan- 
ger. 


6.  Appeal  and  Bbbob  ^sd930(1^— Rbvibwino 
Evidenob  A8  on  Dbmubbeb. 

On  review  of  verdict  for  plaintiff  attacked 
as  contrary  to  law  and  evidence,  the  truth  of 
all  of  plaintiff's  parol  evidence  and  aU  infer- 
ences therefrom  favorable  to  plaintiff  is  admit- 
ted, regardless  of  conflicting  evidence  of  de- 
fendant 

0.  Appeai.  and  Bbbob  ^S993(K1>— Gonhjct- 
INO  Testhcont— Demxjbbeb  to  Evidence. 

There  being  a  oonffict  in  the  testimony  on 
some   of   the   subjects   bearing   on    the   issue 


whether  plaintiff  servant  knew  of  or  was  charge- 
able with  knowledge  of  danger,  the  testimony 
for  plaintiff  must  prevail  under  tiie  demurrer 
to  the  evidence  rule. 

7.  Appeal  and  Bbbob  ^=>999(3)— Questions 

GONCLUDED    by    VEBDICT. 

Subject  of  imputed  knowledge,  having  been 
submitted  under  instructions  prepared  by  de- 
fendant company's  counsel  without  objection  on 
the  part  of  plaintiff,  is  concluded  by  verdict  for 
plaintiff  servant. 

8.  TBIAL  ^=3»296(3)— BbBONEOUS  iNSTBTTCnON 
— GUBE  BT  OtHEB  iNBTBUOnONS. 

If  instruction  given  at  request  of  plaintiff 
was  subject  to  objection  that  there  was  no  evi- 
dence Justifying  embodying  therein  the  Idea 
that  plaintiff  servant  had  no  opportunity  of 
knowledge  of  any  danger,  defendant  company 
was  not  harmed,  where  such  feature  of  the  case 
was  fully  and  completely  covered  by  instructions 
given  at  its  request 

9.  Masteb  and  Sebvant  ^=»234(3)— "Iicpttt- 
ED  Knowledge." 

It  is  only  when  men  of  ordinary  prudence 
and  observation  would  have  observed,  under 
like  circumstances,  tiiat  a  servant's  opportunity 
for  knowledge  can  be  held  the  equivalent  of 
"imputed  knowledge." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Imputed  Knowl- 
edge.] 

10.  Masteb  and  Sebvant  ^=3»235(1)— Nkgu- 
oence  of  Sebvant— *'Negijgence"— Faii.- 

UBE  TO  ObSEBVE. 

Mere  failure  of  a  servant  to  observe*  when 
there  is  no  occasion  for  observation,  is  not 
"negligence.'' 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negli- 
gence.] 

11.  Masteb  and   Sebvant  ^sd2S4(8)— Inju- 
BIE8  to  Sebvant— Knowledge  op  Danokb. 

It  is  only  negligent  ignorance  that  can  be 
chargeable  as  the  equivalent  of  knowledge  on 
the  part  of  a  servant 

12.  Tbial  ^=>412— Bbbobs  in  Adiossion  of 
TEsmiONT— Waiveb. 

Defendant's  objection  to  plaintiff's  testi- 
mony that  foreman  instructed  plaintiff  "to  take 
my  men  and  get  on  the  trucks,"  on  the  ground 
that  it  was  not  shown  that  foreman  had  au- 
thority to  give  such  instruction,  was  waived  by 
defendant  proving  by  its  principal  witness  that 
"he  (plaintiff)  was  required  to  ride  on  the  car 
at  some  place." 

18.  New  Tbiax.  ^=3»74  —  Vsbdiot  —  Sbiting 
Abide. 
The  measure  of  damages  in  personal  injury 
suits  must  be  left  to  the  Judgment  and  discre- 
tion of  an  impartial  jury,  and  no  mere  differ- 
ence of  opinion  on  the  part  of  the  trial  Judge 
will  Justify  any  interference  with  verdict,  imless 
it  appears  that  Jury  has  been  influenced  by  par- 
tiality or  prejudice  or  has  been  misled  by 
some  mistaken  view  of  the  merits  of  the  case. 


For  other  easee  leo  wme  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Va.) 


B.  I.  DUFONT  DE  NEMOUBS  A  CX>,  t.  TAYLOR 


867 


14.  Dahaqes  ^=»228— Reduction  or  Yebdiot 
—When  Pebictssible. 

If  a  Terdict  may  be  set  aside  as  excessive, 
but  Is  not  so  ezcessire  as  to  evince  passion, 
prejudice,  or  corraption,  the  plaintiff  may  be 
pnt  upon  terms  to  accept  a  reduced  amount, 
thousfa  there  is  no  measure  of  damages. 

15.  Damages  4=3228— Reduction  or  Vebdict 
—Consent  op  Defendant. 

It  is  not  necessary  that  the  losing  party  con- 
sent to  remitter. 

Id.  Appeai.  and  Ebbob  4=>162(1)— Subben- 
DEB  of  Right  to  AppsAii— Acceptance  ov 
Vebdict  fob  Reduced  Amount. 

In  view  of  Acts  1906,  c  167,  the  plaintiff 
does  not  surrender  his  right  of  appeal  by  ac- 
cepting a  judgment  for  a  reduced  amount  pro- 
vided it  is  done  under  protest 

17.  Appeal  and  Ebbob  4s>1004(3)  —  Judg- 
ment fob  Reduced  Amount. 

Judgment  win  be  aflSrmed  on  appeal  as  re- 
duced upon  the  presumption  of  its  correctness, 
in  the  absence  of  evidence  to  the  contrary; 
but  when  the  evidence  certified  shows  that  the 
verdict  is  not  so  excessive  as  to  wsrrant  the 
belief  that  jury  was  Influenced  by  partiality, 
prejudice,  or  corruption,  or  has  been  misled  by 
some  mistaken  view  of  the  merits  of  the  case 
and  also  fails  to  disclose  any  standard  by  which 
trial  court  could  have  measured  reduction,  re- 
mitter will  be  set  aside. 

Prentis,  J.,  dissenting  in  part. 

Error  to  Circuit  Ck)urt,  Prince  George 
CJounty. 

Action  by  A.  B.  Taylor  against  the  E  I. 
Dupont  De  Nemours  &  Ck>mpany.  There  was 
judgment  for  plaintiff,  and  defendant  brings 
error,  plaintiff  assigning  cross-error  on  ac- 
tion of  trial  court  requiring  him  to  make  a 
release  of  $2,000  of  the  verdict  and  accept 
judgment  for  $8,000.  Affirmed,  and  addition- 
al judgment  for  plaintiff  for  amount  which, 
he  was  required  to  release. 

Charles  E.  Plummer  and  J.  Gordon  Bohan- 
nan,  both  of  Petersburg,  for  plaintiff  in  er- 
ror. 

S.  M.  Brandt,  of  Norfolk,  and  R.  B.  Will- 
cox,  Jr.,  of  Petersburg,  for  defendant  In  er- 
ror." 

BURKS,  J.  The  plaintiff,  A.  B.  Taylor,  a 
servant  of  the  defendant  company,  recovered 
a  judgment  against  the  defendant  for  $8,000 
damages,  claimed  to  have  been  sustained  by 
reason  of  negligence  of  the  defendant  com- 
pany. To  that  judgment  this  writ  of  error 
was  awarded! 

[i-8]  The  plaintiff  was  put  to  work  load- 
ing gun  cotton  to  be  transported  from  one 
point  to  another  In  the  defendant's  plant 
The  cotton  was  hauled  along  a  tramroad, 
above  whldi  there  was  a  line  of  pipe.  The 
plaintiff  was  strudc  and  knocked  down,  and 
received  the  Injury  cmnplalned  of.   He  claims 


that  the  place  at  which  he  was  placed  to 
work  was  not  safe  by  reason  of  the  fact  that 
the  pipe  line  was  too  low  to  admit  his  safe 
passage  under  It,  while  standing  on  the  car 
on  which  the  cotton  was  being  transported, 
and  that  he  had  no  knowledge  of  this  fact 
and  was  not  Informed  thereof  by  the  defend- 
ant company.  The  defendant  claims  that  the 
place  was  reasonably  safe,  as  the  plaintiff 
knew  or  was  chargeable  with  knowledge  of 
the  height  of  the  pipe  line ;  that  he  assumed 
the  risk,  and  was,  furthermore,  guilty  of  such 
contributory  negligence  as  barred  his  recov- 
ery. Counsel  for  the  company  (plaintiff  in 
error)  have  argued  these  defenses  with  their 
usual  ability,  and  have  dted  many  authori- 
ties to  sustain  their  position.  The  case,  how- 
ever, lies  within  narrow  limits,  and  the  law 
is  not  difficult  of  application.  The  questions 
to  be  determined  were:  (1)  Was  the  compa- 
ny negligent,  under  the  circumstances,  in  put- 
ting Taylor  to  work  without  notice  of  the 
low  overhead  pipe  line ;  and  (2)  was  Taylor 
negligent  In  standing  on  the  truck  and  rid- 
ing backwards ;  -  or  (^  did  he  assume  the 
risk.  These  were  questions  of  fact  to  be  de- 
termined by  the  jury  imder  proper  instruc- 
tions from  the  court. 

It  is  apparently  conceded  that  the  defend- 
ant was  negligent  unless  the  place  at  which 
Taylor  was  put  to  work  was  reasonaUy  safe, 
"considering  the  character  of  the  work  and 
the  manner  in  which  it  was  directed  to  be 
done" ;  but  whether  conceded  or  not  we  are 
of  opinion  that  such  is  the  law.  All  of  the 
defenses  tendered,  therefore,  were  dependent 
for  success  upon  showing  that  Taylor  knew, 
or  was  chargeable  with  knowledge,  of  danger 
from  the  overhead  pipe  line,  and  the  evidence 
was  directed  to  this  situation. 

The  defendant  recognized  from  the  begin- 
ning that  in  order  to  escape  liability  it  was 
necessary  for  it  to  establish  the  plaintiff's 
knowledge,  actual  or  imputed,  of  the  danger 
to  which  he  would  be  subjected  in  the  dis- 
charge of  his  duties.  It  was  the  foundation 
upon  which  rested,  not  only  the  defenses  of 
assumption  of  risk  and  contributory  negli- 
gence, but  also  the  defense  that  the  defend- 
ant had  furnished  the  plaintiff  a  reasonably 
safe  place  In  which  to  work.  This  Is  made 
manifest  from  the  petition  for  the  writ  of 
error.  It  begins,  in  effect,  by  announcing  the 
following  proposition: 

"Asa  basis  for  the  consideration  of  the  af- 
firmative defenses  of  assumption  of  the  risk 
and  contributory  negligence,  in  detail,  it  is 
submitted  that  the  plaintiff  knew  or  was  charg- 
ed with  knowledge  of  conditions  that  affected 
his  safety  as  an  employ^." 

After  a  very  full  and  able  dlscussloa  .of 
the  evidence  and  of  the  law  applicable  there- 
to, it  closes  with  this  statement: 
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"The  same  evidence  is  relied  upon  to  establish 
the  first  proposition  asserted  as  a  ground  for 
setting  aside  the  verdict  of  the  jury,  viz.,  that 
the  place  at  which  the  plaintiff  was  at  work 
was  reasonably  safe,  considering  the  character 
of  the  work,  and  the  manner  in  which  it  was 
directed  to  be  done." 

[4]  Of  coarse,  if  the  foundation  falls,  the 
superstructure  must  go  with  it.  The  crucial 
question,  therefore,  was  and  is:  Did  the 
plaintiff  know,  or  was  he  chargeable  with 
knowledge,  of  the  danger  to  which  he  was 
subjected,  and  which  resulted  in  the  injury 
complained  of? 

[6]  It  must  be  borne  in  mind  that  the  com- 
pany stands  here  as  on  a  demurrer  to  the 
evidence  interposed  by  it,  thereby  admitting 
the  truth  of  all  of  the  plaintiff's  parol  evi- 
dence, and  all  inferences  therefrom  favorable 
to  the  plaintiff,  which  a  jury  might  fairly 
draw,  and  as  waiving  all  of  its  own  evidence 
in  conflict  therewith,  and  all  inferences  from 
the  latter,  except  those  which  necessarily 
flow  therefrom.  Viewed  from  this  stand- 
point, the  jury  might  have  reasonably  found, 
as  facts,  the  following: 

Taylor  was  a  man  38  years  old,  and  was 
flrst  employed  by  the  d^endant  as  a  night 
policeman,  in  July,  1915,  and  continued  this 
work  until  some  time  in  September,  when  he 
was  discharged  for  going  to  sleep  while  on 
duty.  About  October  1,  1915,  he  was  again 
employed  by  the  defendant,  this  time  as  labor 
foreman,  and  continued  in  this  position  until 
he  was  injured  December  20,  1915.  His  du- 
ties, at  first  as  night  policeman  and  after- 
wards as  labor  foreman,  carried  him  over  a 
very  large  part  of  the  plant.  He  went 
wherever  he  was  ordered  to  go,  and  this  car- 
ried him  practically  all  over  the  plant,  ex- 
cept the  portion  where  he  was  injured.  He 
testifies  that  he  had  never  been  in  this  part 
of  the  plant  before,  and  was  not  familiar 
with  it  There  were  tramroads  for  trans- 
porting different  kinds  of  materials  running 
through  many  places  in  the  plant.  There 
were,  also,  overhead  pipe  lines  throughout 
the  plant,  and  these  crossed  the  tramroads  at 
many  points,  possibly  as  high  as  25  or  30  in 
the  plant  in  which  the  plaintiff  was  injured. 
Electric  motors,  pulling  low  platform  trucks, 
were  operated  over  these  tramroads.  The 
tramroad  on  which  the  plaintiff  was  hurt, 
and  the  pipe  line  over  it,  were  new  lines  oi 
comparatively  recent  construction,  one  wit- 
ness placing  their  completion  at  about  two 
weeks  before  the  accident,  and  the  building 
to  which  the  plaintiff  was  to  transport  gun 
cotton  was  new  and  not  entirely  completed. 
The  cotton  was  being  transported  to  it  for 
the  first  time  on  the  day  the  plaintiff  was  in- 
jured. The  plaintiff  was  put  to  the  work  of 
transporting  gun  cotton  from  No.  1  Purifica- 
tion House,  to  Na  6  Purification  House,  about 
5  or  5:80  o'clock,  on  December  20,  1915.    He 


was  instructed  to  load  the  cotton  on  the 
trucks,  and,  after  it  was  so  loaded,  to  take 
his  men  and  get  on  the  trucks  and  carry  the 
cotton  to  its  destination.  The  train  he  waa 
loading  consisted  of  a  small  electric  motor 
and  &Ye  trucks.  The  deck  or  platform  of 
these  trucks  was  about  2  feet,  2%  inches 
above  the  top  of  the  rail.  Between  the  point 
of  loading  and  discharge  of  the  cotton,  there 
was  an  overhead  line  6  feet,  10%  inches 
above  the  rail  of  the  track,  so  that  between 
the  deck  or  platform  of  the  truck,  and  the 
overhead  pipe  line,  there  was  a  space  of  only 
4  feet,  8  inches..  Of  the  existence  of  this 
overhead  pipe  line,  the  plaintiff  had  no 
knowledge,  and  was  given  no  Information. 
The  gun  cotton  was  being  transported  in  tin 
cans  between  3  and  4  feet  high,  and  contain- 
ing about  100  pounds  each.  There  was  no 
guard  rail,  or  other  appliance  on  the  trucks 
to  prevent  these  cans  from  falling  off.  After 
loading  the  cotton  on  the  trucks,  the  plaintiff, 
with  his  men,  got  on  the  trucks  and  started 
to  Purification  House  No.  6.  After  going 
some  little  distance,  one  of  the  cans  fell  off 
the  truck,  and  the  train  proceeded  some  little 
distance  before  the  motorman  got  notice  to 
stop  and  have  it  replaced,  fading  it  diffi- 
cult to  communicate  with  the  motorman 
speedily,  the  plaintiff  stood  on  the  motor, 
next  to  the  motorman,  with  his  back  in  the 
direction  in  which  the  train  was  going,  so 
that  he  could  easily  see  if  a  can,  or  any  of 
the  men,  fell  off  the  trucks,  and,  if  so,  reach 
back  and  touch  the  motorman,  and  notify 
him  to  stop  at  once.  This  position  was  tak- 
en by  the  plaintiff  for  that  purpose.  After 
proceeding  some  little  distance  in  tills  posi- 
tion, and  while  the  train  was  moving  at  a 
rate  of  2  or  3  miles  an  hour,  he  was  struck 
by  the  overhead  pipe  and  knocked  down  upon 
the  track,  and  received  the  injury  of  whkh 
he  complains.  This  injury  was  not  only 
painful,  but  was  serious  and  permanent  In  its 
nature.  There  is  no  evidence  as  to  the  height 
of  any  of  the  other  pipe  lines  in  the  plant 
above  the  ground,  nor  is  there  any  evidence 
that  the  other  lines  were  of  similar  construc- 
tion overhead  to  the  one  which  infiicted  the 
Injury.  For  aught  that  appears  in  the  testi- 
mony, the  pipe  that  struck  the  plaintiff  was 
the  only  one  of  low  construction  in  the  plant 
The  plaintiff  was  required,  with  his  m^i,  to 
ride  on  the  truck  carrying  the  cotton,  In  or- 
der to  be  present  to  unload  it  when  It  reach- 
ed its  destination.  He  denies  that  he  had 
any  other  instruction  as  to  how,  or  where, 
he  was  to  ride,  except  as  hereinbefore  stated 
or  any  knowledge  of  the  existence  of  the 
overhead  pipe  which  infiicted  his  Injury,  or 
that  he  was  informed  thereof.  It  is  testified 
to  by  a  vdtness  for  the  defendant  that  it  was 
"The  general  order  in  that  idant,  all  over  it, 
for  nobody  to  ride  standing  upon  the  motor. 
Everybody  understood  it."    But  there  is  no 
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evidence  that  this  general  order  was  either 
published,  or  brought  to  the  attention  of  the 
plaintiff,  and  the  statement  that  everybody 
understood  It  was,  manifestly,  only  the  ex- 
pression of  opinion  of  the  witness. 

[6]  On  some  of  the  subjects  above  men- 
tioned, there  Is  a  conflict  of  testimony;  but, 
under  the  demurrer  to  evidence  rule,  the  tes- 
timony for  the  plaintiff  must  prevail. 

Upon  this  testimony,  it  cannot  be  said  as 
a  matter  of  law  that  Taylor  knew  or  was 
chargeable  with  knowledge  o7  the  danger 
to  which  he  was  ezi)osed,  and  which  caused 
his  injury.  It  was  a  question  of  fact  to  be 
determined  by  the  Jury  under  proper  in- 
struction from  the  court  The  trial  court 
was  extremely  liberal  to  the  company  In 
the  matter  of  instruction.  It  gave  every  in- 
struction requested  on  its  behalf,  in  all  13. 
These  Instructions  covered  every  phase  of 
the  case,  warranted  by  the  evidence,  that 
able  and  Ingenious  counsel  could  suggest, 
and  yet  the  Jury  found  for  the  plaintiff.  We 
are  unable  to  say  that  the  verdict  on  these 
questions  Is  either  without  evidence  to  sup- 
port it,  or  that  It  is  plainly  contrary  to 
the  evidence. 

[7, 8]  We  do  not  deem  it  necessary  to  dis- 
cuss further  than  is  hereinafter  done  the 
subject  of  Imputed  knowledge  so  ably  pre- 
sented by  counsel  for  the  company,  as  that 
question  was  submitted  to  the  Jury  under  in- 
structions prepared  by  such  counsel,  without 
objection  on  the  part  of  the  plaintiff,  and  is 
concluded  by  the  verdict  The  verdict  like- 
wise concluded  the  question  of  the  negligence 
of  the  defendant  in  the  method  of  construct- 
ing Its  pipe  lines  and  the  alleged  contribu- 
tory negligence  of  the  plaintiff  in  riding  back- 
wards. The  granting  of  Instruction  A  on 
behalf  of  the  plaintiff  is  likewise  assigned 
as  error.    This  instructton  is  as  follows: 

"The  court  instructs  the  Jury  that  it  was  the 
duty  of  the  defendant  to  use  ordinary  care  to 
furnish  to  the  plaintiff  a  reasonably  safe  place 
for  the  performance  by  the  plaintiff  of  the  work 
of  his  employment;  If  the  Jury  believe  from 
the  evidence  that  the  defendant  failed  to  use 
ordinary  care  to  furnish  the  plaintiff  a  reasona- 
bly safe  place  for  the  performance  of  the  work 
of  his  employment  and  as  a  direct  consequence 
and  result  of  said  failure  the  plaintiff  was  in- 
jured without  fault  on  his  part  and  without 
knowledge  of  or  opportunity  of  knowledge  of 
any  danger,  then  the  Jury  must  find  for  the 
plaintiff." 

The  objection  urged  to  the  instruction  is 
that  there  is  no  evidence  to  Justify  the  court 
in  embodying  in  the  instruction  the  idea 
that  the  plaintiff  had  no  opportunity  of 
knowledge  of  any  danger;  the  view  of  the 
defendant  being  that  the  plaintiff  not  only 
had  opportunity  to  know  of  the  danger,  but 
that  Ms  knowledge  of  general  conditions 
were  such  as  to  Impute  to  him  actual  knowl- 
edge thereof.    If  there  was  any  error  in  this 


respect,  it  was  harmless,  and  the  Jury  couldl 
not  have  been  misled  thereby,  as  this  feature 
of  the  case  was  fully  and  completely  cover- 
ed by  instructions  11  and  12  given  at  thi 
instance  of  the  defendant 

[9-11]  Much  has  been  said  in  the  argumeiit 
about  "opportunity  for  knowledge,"  as  thoui^h 
it  were  always  the  equivalent  of  Imputed 
knowledge.  But  such  is  not  the  case.  It  is 
only  when  men  of  ordinary  prudence  and  ob- 
servation would  have  observed  under  like 
circumstances  that  It  can  be  so  constioied. 
Mere  failure  to  observe  when  there  is  no 
occasion  for  observation  is  not  negligence. 
It  is  only  negligent  Ignorance  that  can  be 
chargeable  as  the  equivalent  of  knowledge. 
Knowledge  of  general  conditions  will  not 
comprehend  a  particular  danger,  where  men 
of  ordinary  care  and  prudence,  placed  in  the 
same  circumstances,  and  using  their  facul- 
ties in  the  usual  way,  would  not  have  ai>- 
prehended  such  danger.  If  the  failure  to 
observe,  however,  amounts  to  negUgence, 
then  observation  will  be  Imputed.  Such 
was  the  case  of  Lindsay  v.  New  York,  etc., 
R.  Co.,  112  Fed.  384,  50  a  O.  A.  298,  where 
a  brakeman,  who  has  been  continuously  em- 
ployed in  a  railroad  yard  for  over  nine 
months,  was  injured  by  falling  into  a  drain 
which,  with  118  other  stmUar  drains,  had  ex- 
isted in  the  yard  during  the  whole  time  of 
his  employment  and  Ragon  v.  Toledo,  etc., 
R.  Co.,  97  Mich.  265,  56  N.  W.  612,  37  Am. 
St  Rep.  336,  where  a  brakeman  who  had  been 
employed  for  a  long  while,  and  during  all 
that  time  had  walked  over  the  railroad  yard, 
was  Injured  by  stepping  Into  an  unfilled  space 
between  the  ties  of  a  railroad,  plainly  ob- 
vious, and  with  which  the  plaintiff  was,  or 
ought  to  have  been,  familiar,  and  Green 
V.  Cross,  79  Tex.  130,  15  S.  W.  220,  where  a 
section  hand  knew  of  Just  such  defects  in  the 
railroad  track,  as  the  one  which  caused  his 
injury,  and  continued  his  employment  with- 
out notice  to  the  master.  Many  other  cases 
to  the  same  effect  might  be  dted.  In  all 
this  class  of  cases,  however,  there  was  some- 
thing to  bring  the  defect  to  the  attention  of 
the  party  injured.  Some  occasion  to  observe, 
or  the  circumstances  were  such  that  a  man 
of  ordinary  care  and  prudence  would  have 
observed.  But  in  the  case  at  bar,  where 
we  are  required  to  draw  all  inferences  fa- 
vorable to  the  plaintiff  which  a  Jury  might 
fairly  draw,  and  to  reject  all  Inferences 
from  the  defendant's  evidence  favorable  to 
it  except  those  which  necessarily  flow  there- 
from, we  cannot  infer  that  the  plaintiff  had 
knowledge  of  the  height  of  the  overhead 
pipe  lines  from  the  ground,  in  the  absence 
of  any  evidence  of  the  height  of  such  pipe 
lines.  He  had  never  ridden  on  one  of  these 
Dmcks  before.  His  previous  employment 
had  required  him  to  walk  about  different 
parts  of  the  plant  and,  while  he  may  have 
observed  the  fact  that  there  were  overhead 
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pipe  lines  at  various  points  in  the  plant,  tbere 
Is  no  evidence  that  they  interfered  in  any 
way  with  the  disdiarge  of  his  duties, 
or  subjected  him  to  any  danger,  or  that 
there  was  any  occasion  for  him  to  ob- 
serve their  height  If,  as  a  matter  of  fact, 
the  other  overhead  crossings;  were  as 
low  as  the  one  which  caused  the  injury 
complained  of,  it  does  not  appear  from  the 
evidence,  and  we  certainly  cannot  infer  a 
knowledge  of  conditions  which  are  not  shown 
to  have  existed. 

[12]  While  the  plaintiff  was  being  examin- 
ed as  a  witness  as  to  the  instructions  he  had 
received  immediately  before  the  accident 
and  by  whom  they  were  given,  he  was  per- 
mitted to  testify  that  Westcott  was  the  fore- 
man through  whom  he  received  his  orders^ 
that  Westcott  sent  him  to  Bethel  for  in* 
stmctions  as  to  the  particular  job  and  the 
manner  of  doing  it,  and  that,  when  he  got 
to  the  place  where  the  work  was  to  be  done, 
Bethel  pointed  out  a  foreman,  whose  name 
Taylor  did  not  know,  and  said  the  foreman 
would  tell  him  how  to  handle  the  cotton 
and  what  to  do  with  it,  and  this  foreman  in- 
structed him  to  load  gun  cotton  on  the 
trucks,  and  "to  take  my  men  and  get  on  the 
trucks,  and  that  the  motorman  knew  the 
route ;  that  he  would  carry  me  to  the  build- 
ing." Objection  was  made  to  allowing  the 
witness  to  give  in  evidence  the  statement 
above  quoted,  as  it  was  not  shown  that  the 
foreman  was  authorized  to  give  any  such 
instructions.  The  objection,  if  ever  valid,  was 
waived  by  the  defendant  proving  the  same 
fact  by  its  principal  witness.  Westcott,  who 
in  his  examination  in  Chief  by  the  defend- 
ant's counsel,  and  in  response  to  a  direct 
question  from  him,  stated  that  "he  was  re- 
quired to  ride  on  the  car  at  some  place." 
That  was  the  only  issue.  Taylor  v.  Mallory, 
96  Va.  13,  80  S.  B.  472 ;  Va.  A  S.  W.  R.  Ck). 
V.  Bailey,  103  Va.  205,  49  S.  E.  88 :  Norfolk 
Ry.  &  L.  Co.  V.  Spratley,  103  Va.  379,  49  S. 
B.  602;  Worrell  v.  Kinnear  Mfg.  Co.,  103 
Va.  719,  49  8.  B.  988,  2  Ann.  Cas.  997. 

There  was  no  error  in  the  rulings  of  the 
trial  court  on  other  questions  involving  the 
admissibility  of  evidence.  These  objections 
have  been  considered,  but  they  are  of  minor 
importance,  involving  no  question  of  general 
interest,  and  need  no  discussion. 

[13]  It  is  assigned  as  error  that  the  ver- 
dict for  $10,000  was  excessive,  and  that  the 
error  was  not  cured  by  requiring  the  plain- 
tiff to  release  $2,000,  of  it,  and  accept  a 
judgment  for  $8,000;  and  the  plaintiff  as- 
signs as  cross-error  the  action  of  the  trial 
court  in  requiring  him  to  make  the  release. 
Acts  1906,  p.  251.  It  must  be  admitted  that 
the  evidence  would  have  warranted  a  verdict 
for  a  much  smaller  amount,  and  if  the  jury 
had  so  found  we  could  not  have  disturbed 
their  verdict ;  but  if  the  statements  contain- 
ed in  (he  testimony  on  behalf  of  the  plain- 


tiff be  accepted  as  f^cts,  as  they  must  be, 
there  is  ample  testimony  to  sustain  the  ver- 
dict There  is  no  measure  of  damages  in 
cases  of  this  kind,  and  there  has  not  yet  been 
discovered  any  standard  by  which  to  measure 
in  dollars  and  cents  the  value  of  physical 
pain  and  suffering.  It  is  a  matter  which 
must  be  left  to  the  judgment  and  discretlcm 
of  an  impartial  jury,  and  no  mere  differ- 
ence of  opinion  of  the  trial  judge,  however, 
decided,  will  justify  an  interference  with 
their  verdict,  unless  it  appears  from  the 
record  that  the  jury  has  been  Influenced  by 
partiality  or  prejudice,  or  has  been  misled 
by  some  mistaken  view  of  the  merits  of  the 
case.  Norfolk  &  W.  R.  CJo.  v.  Shott,  92  Va. 
34,  22  S.  E.  811;  Hoffman  v.  Shartle,  113 
Va.  262,  74  S.  B.  171.  What  was  said  by 
this  court  in  Southern  R.  Co.  v.  Smith,  107 
Va.  553-^60,  59  S.  B.  372,  375,  is  peculiarly 
applicable  to  this  case.    It  was  there  said: 

*at  is  true  that  $15,000  is  a  larger  verdict 
than  we  usually  encounter  as  an  award  of  dam- 
ages for  the  loss  of  an  arm ;  but  this  furnishes 
no  warrant  for  our  interference  with  the  find- 
ing. The  question  to  be  considered  is,  not 
whether  this  court,  if  acting  in  the  place  of  the 
jury,  would  give  more  or  less  than  the  amount 
of  the  verdict,  but  whether  tiie  damage  awarded 
by  the  jury  is  so  large  or  so  small  as  to  in- 
dicate that  the  jury  has  acted  under  the  im- 
pulse of  some  undue  motive,  some  gross  error, 
or  misconception  of  the  subject.  There  is  no 
rule  of  law  fixing  the  measure  of  damages  in 
such  cases,  and  it  cannot  be  reached  by  any 
process  of  computation.  It  is  therefore  the  es- 
tablished rule,  settled  by  numerous  decisions  ex- 
tending from  Farish  &  Co.  v.  Reigle,  11  Grat. 
[52  Va.]  697,  62  Am.  Dec.  666,  to  the  recent 
case  of  N.  &  W.  Ry.  Co.  v.  Carr.  106  Va.  506, 
56  S.  E.  276,  that  this  court  will  not  disturb 
the  verdict  of  the  jury,  unless  the  damages  are 
so  excessive  as  to  warrant  the  belief  that  the 
jury  must  have  been  influenced  by  partiality  or 
prejudice,  or  have  been  misled  by  some  mis- 
taken view  of  the  merits  of  the  case.  The  rec- 
ord in  fhe  case  at  bar  furnishes  no  suggestion 
that  the  jury  were  influenced  by  partiality  or 
prejudice,  or  by  any  misconception  of  the  merits 
of  the  case;  nor  is  there  anything  to  indicate 
that  they  were  not  moved  to  their  conclusion 
from  a  sense  of  right  and  justice." 

[14]  There  has  been  much  difference  of 
opinion  among  the  courts,  in  the  absence  of  a 
statute,  as  to  the  right  of  the  court  to  put 
the  plaintiff,  in  an  action  of  tort,  upon  terms 
to  accept  a  verdict  for  a  reduced  amount 
without  the  consent  of  the  defendant  In 
England  it  has  been  held  by  the  House  of 
Lords  that  an  appellate  court  had  no  power, 
vdthout  the  consent  of  both  parties,  to  put 
the  plaintiff  upon  terms  to  accept  a  reduced 
amount,  because  it  substituted  the  judgment 
of  the  court  for  the  verdict  of  the  jury,  and 
was  therefore  an  invasion  of  the  defendant's 
right  of  a  trial  by  jury.  Watt  v.  Watt,  L. 
R.  App.  Cas.  (1905)  115,  overruling  Belt  v. 
Lawes  (1884)  12  Q.  B.  D.  356.    There  are  aim- 
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liar  boltings  in  a  number  of  the  states.  See 
note  39  L.  R.  A.  (N.  S.)  1075.  But  tbe  decid- 
ed welgbt  of  authority  is  to  tbe  effect  that 
If  the  verdict  may  be  set  aside  as  excessive, 
but  it  is  not  so  excessive  as  to  evince  passion, 
prejudice,  or  corruption,  the  plaintiff  may 
be  put  upon  terms  to  accept  a  reduced 
amount,  although  there  is  no  measure  of  the 
damages,  and,  if  he  accepts  it,  the  defend- 
ant cannot  complain.  But  it  is  only  in  such 
case  that  the  reduction  can  be  made.  See 
cases  cited  in  notes  39  U  R.  A.  (N.  S.)  1067 ; 
Northern  P.  R.  Co.  v.  Herbert,  116  U.  S. 
642,  6  Sup.  Ct  690,  29  L.  Ed.  755;  Arkansas 
Cattle  Co.  V.  Mann,  130  U.  S.  69,  9  Sup.  Ct 
468,  82  L.  Ed.  854.  The  basis  of  this  hold- 
ing is  that,  so  far  as  the  plaintiff  is  con- 
cerned, he  is  not  compelled  to  accept  the  re- 
duced amount,  but  may  decline  it  and  ac- 
cept the  alternative  of  a  new  trial,  and  hence 
is  not  deprived  of  his  trial  by  jury,  but,  if 
he  accepts,  he  is  boimd  by  his  acceptance 
and  thus  far  waives  a  Jury  trial  and  can- 
not appeal;  and,  so  far  as  the  defendant 
is  concerned,  he  has  had  his  trial  by  Jury 
whose  adverse  finding  has  been  reduced  in 
his  favor,  without  impairing  any  other  de- 
fenses he  may  have  had.  liuch  was  the  law 
in  this  state  prior  to  the  adoption  of  the  act 
of  1906.  Burks'  PL  &  Pr.  {  800,  and  cases 
cited. 

[1 8-1 7]  It  is  not  necessary  in  this  state  that 
the  losing  party  should  consent  to  the  remit- 
ter, James  River  Co.  v.  Adams,  17  Grat 
(68  Ya.)  435.  But  by  the  act  of  1906  (Acts 
1906,  p.  251)  the  plaintiff  is  no  longer  depriv- 
ed of  his  right  of  appeal.  He  does  not  sur^ 
render  his  right  of  appeal  by  accepting  a 
Judgment  for  the  reduced  amount,  provided 
it  is  done  under  protest,  but  retains  his  right 
to  insist  on  the  verdict  of  the  Jury  and  to 
contest  the  correctness  of  the  Judgment  of 
the  trial  court  in  reducing  it  When  the  case 
reaches  this  court,  it  will  affirm  the  Judg- 
ment, upon  the  presumption  of  its  correct- 
ness, in  the  absence  of  evidence  to  the  con- 
trary; but  when  the  evidence  is  certified, 
and  it  appears  that  the  verdict  is  not  so  exces- 
sive as  to  warrant  the  belief  that  tbe  Jury 
were  influenced  by  partiality,  prejudice,  or 
corruption,  or  have  been  misled  by  some  mis- 
taken view  of  the  merits  of  the  case,  and  it 
also  fails  to  disclose  any  standard  by  which 
the  trial  court  could  have  measured  the  re- 
duction, this  court  will  uphold  the  verdict  of 
the  Jury,  because  it  is  the  tribunal  appointed 
by  law  to  ascertain  the  damages  sustained. 
Neither  the  trial  court  nor  this  court  can  act 
arbitrarily  in  the  matter.  It  is  the  peculiar 
province  of  the  Jury  to  decide  such  cases  un- 
der proper  instructions  from  court,  and  the 
court  cannot  substitute  its  Judgment  for  the 
verdict  of  tbe  Jury.  See  cases  dted  in  2  Suth- 
erland on  Damages^  i  469.  The  Legislature 
has  evinced  an  Intention  to  limit  the  discre- 


tionary power  of  the  trial  court,  not  only  by 
the  act  aforesaid,  but  also  by  the  act  for- 
bidding directed  verdict  Acts  1912,  p.  52. 
If  this  conclusion  is  likely  to  lead  to  bad  re- 
sults, the  appeal  should  be  made  to  the  Legis- 
lature^ which  has  placed  a  limit  on  the 
amount  of  recovery  in  case  of  death  resulting 
from  the  wrongful  act  or  neglect  of  another, 
and  has  likewise  fixed  the  amoimt  of  com- 
pensation to  be  paid  by  employers  to  their 
servants  who  are  injured  in  the  service. 

In  the  case  at  bar,  we  can  perceive  no 
guide  by  which  the  trial  court  could  have 
measured  the  reduction  made,  and,  while  re- 
luctant to  interfere  with  the  wise  practice 
of  permitting  trial  courts  to  reduce  verdicts  to 
amounts  deemed  reasonable  and  proper,  we 
feel  constrained  to  do  so  when  there  is  no 
standard  by  which  such  reduction  can  be 
measured  and  the  verdict  is  not  plainly  with- 
out evidence  to  support  it.  The  Judgment 
of  the  trial  court  in  favor  of  the  plaintiff 
for  $8,000  will  be  affirmed,  and  this  court 
will,  in  addition  thereto,  enter  a  Judgment 
in  favor  of  the  plaintiff  against  the  defend- 
ant for  the  further  sum  of  $2,000,  with  le- 
gal interest  thereon  from  the  2l8t  day  of 
June,  1917,  the  date  of  the  verdict,  in  accor- 
dance with  the  statute  in  relation  to  re- 
leases, in  such  case  made  and  provided. 

Affirmed,  and  additional  Judgment  for 
amount  remitted. 

PREJNTIS,  J.  (dissenting).  I  concur  with- 
out hesitation  in  the  affirmation  of  the 
Judgment  of  the  trial  court  for  $8,000. 
I  am  constrained,  however,  to  dissent 
from  the  conclusion  of  the  majority  to 
enter  an  additional  Judgment  for  $2,000  in 
favor  of  the  plaintiff. 

By  the  dedded  weight  of  authority,  trial 
Judges  are  vested  with  discreticmary  power 
to  require  a  plaintiff  to  remit  a  part  of  his 
recovery,  as  ascertained  by  the  verdict  of  a 
Jury,  or  else  submit  to  a  new  trial,  in  per- 
sonal injury  cases.  39  L.  R.  A.  (N.  S.)  1075, 
note.  The  statute  (Acts  1906,  p.  251),  which 
authorizes  a  review  of  that  discretion  by  this 
court  was  not  intended  either  to  take  away 
or  to  diminish  that  power.  Indeed,  its  ex- 
istence is  thereby  expressly  recognized.  A 
verdict  then  which  has  been  disapproved, 
and  which  comes  to  this  court  without  the 
sanction  of  the  trial  Judge,  has  no  sudi 
sanctity  as  that  which  properly  attaches 
to  a  verdict  which  is  approved  by  him. 
While  it  is  true  that  there  are  no  scales  by 
which  to  measure  human  suffering,  and  the 
verdicts  of  Juries  in  personal  injury  cases 
are  generally  approved,  still  there  is  a 
standard,  based  upon  the  common  or  aver- 
age Judgment  of  mankind,  which  sanctions 
and  approves  large  verdicts  for  serious  in- 
juries and  smaller  verdicts  for  slight  injur- 
ies.   That  standard  is  recognized  by  the  act 
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limiting  the  recovery  to  $10,000  where  a 
negligent  injury  results  in  death,  and  by 
the  amounts  fixed  in  the  Virginia  Workmen's 
Compensation  Act  (Acts  1918,  p.  637),  under 
which  the  maximum  recovery  is  $4,000.  It 
is  also  manifested  in  the  verdicts  which  Ju- 
ries generally  return,  and  which  trial 
Judges  generally  approve,  for  such  inju- 
ries. In  my  opinion,  all.  that  the  act 
of  1906  intended  was  to  confer  Jurisdic- 
tion on  this  court  to  review  the  action  of 
the  trial  courts  where  the  verdict  is  reduced 
and  the  plaintiff  accepts  such  reduction  un- 
der protest  This  court  then  should  careful- 
ly weigh  the  evidence  in  such  cases,  bear- 
ing in  mind  the  fact  that  the  trial  Judge 
both  saw  and  heard  the  plaintiff  and  his 
witnesses,  and  with  the  usual  presumption 
In  favor  of  the  correctness  of  the  Judgment 
under  review,  and,  unless  it  is  clear  that  the 
trial  Judge  has  abused  the  discretion  vest- 
ed in  him  to  prevent  what  seems  to  him  to 
be  an  injustice,  this  court  should  approve  his 
action. 

"^ere  is  always  a  fair  presumption  that  the 
verdict  of  the  Jury  is  correct,  and  when  the 
Judge  who  presides  at  the  trial,  who  has  heard 
all  the  evidence,  witnessed  all  the  proceedings, 
and  the  manner  of  conducting  the  cause  before 
the  jury,  is  satisfied  with  the  verdict  and  refus- 
es to  set  it  aside,  an  appellate  court  which  can- 
not have  an  equal  opportunity  for  forming  a 
just  judgment  ought  not  to  interfere  without  the 
strongest  reasons  for  doing  so.  'On  the  other 
hand,'  as  was  said  by  Judge  Baldwin  in  Patte- 
son  V.  Ford,  2  Grat  19,  25,  'when  the  judge' 
(who  presided  at  the  trial)  'is  dissatisfied  with 
the  verdict  and  grants  a  new  trial,  some  lati- 
tude must  be  allowed  to  his  discretion ;  especial- 
ly where  the  propriety  of  its  exercise  is  affirmed 
by  a  verdict  on  such  new  trial  for  the  party  to 
whom  it  was  f^ranted.'  In  setting  aside  the 
verdict  the  trial  court  must  to  some  extent  pass 
upon  the  weight  of  the  evidence  before  the  jury ; 
and  a  stronger  case  must  be  made  in  order  to 
justify  an  appellate  court  in  disturbing  an  order 
granting  a  new  trial,  than  where  it  has  been 
refused.  The  reason  usually  assigned  for  this 
rule  is  that  the  refusal  to  grant  a  new  trial 
operates  as  a  final  adjudication  of  the  rights 
of  the  parties,  while  the  granting  of  the  new 
trial  simply  invites  further  investigation,  and 
affords  an  opportunity  for  showing  the  truth 
without  concluding  either  party.  Barton's  Law 
Pr.  725,  726;  Ruffner  v.  Hill,  31  West  Va, 
428,  431,  432  [7  S.  E.  13]."  Chapman  v.  Va. 
Real  Estate  O).,  96  Va.  177,  188,  31  S.  E.  74, 
78. 

"It  would,  indeed,  be  a  futile  and  idle  thing 
for  the  law  to  give  to  a  court  supervisory  au- 
thority over  the  proceedings  and  the  manner 
of  conducting  a  cause  before  the  jury,  and  the 
right  to  set  aside  the  verdict  of  the  jury  there- 
in becautt  contrary  to  the  evidence,  unless 
the  judge  vested  with  such  power  could  consider 
to  some  extent  at  least  the  evidence  in  the 
cause.  •  •  • "  Gardwell  v.  Norfolk  &  West- 
ern Ry.  Co.,  114  Va.  500,  506,  77  8.  E.  612, 
614. 


In  this  case,  under  the  evidence,  I  think 
that  the  trial  Judge  properly  reduced  the 
verdict,  and  that  it  should  not  be  increased 
beyond  the  amount  approved  by  him«  $8,000. 


<8S  W.  Va.  689) 

RUFFNER  et  al.  v.  BROUN  et  aL* 
(No.  3695.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  25,  1919.) 

(SyUabui   5y   the   Court,) 

1.  Powers  ♦»34(2>— "WBrrrBN  iNsntmrENT 
SioNSD,  Sealkd  and  Acknowledged"  — 
Holographic  Will. 

A  power  of  appointment,  to  be  exercised 
by  *'a  written  instrument  signed,  sealed  and 
acknowledged,"  is  well  executed  by  a  holo- 
graphic will  of  the  person  in  whom  the  power 
was  vested,  making  disposition  of  the  subject- 
matter  thereof,  by  virtue  of  section  4  of  chap- 
ter 77  of  the  Code  of  1913  (sec.  3869). 

2l  Powers  <&=»34(2)— Execution— "Written 
Instrukent  Signed,  Sealed  and  Ac- 
knowledged." 

It  being  doubtful  whether  such  a  power  in- 
cluded in  the  general  terms  of  said  statute  can 
be  excepted  from  their  operation,  upon  any 
ground  recognized  by  the  rules  of  construction* 
and  the  statute  itself  having  been  adopted  by  the 
Legislature  of  Virginia  from  the  English  Wills 
Act,  1  Vict.  c.  26,  §  10,  before  the  organization 
of  this  state,  and  after  it  had  been  construed  by 
an  English  court,  as  authorizing  execution  of 
a  power  of  appointment  so  given  by  will^  with- 
out compliance  with  prescribed  formalities  be- 
yond those  required  by  the  statute,  it  is  held 
to  be  within  the  statute,  notwithstanding  sob- 
sequent  English  decisions  to  the  contrary. 

(Additional  SyUaltu  5y  Editorial  Staff.) 

3.  Powers  ^=»34(2)  —  Execution  —  Deed  or 
Will  —  •'Written  Instrument  Signed, 
Sealed,  and  Acknowledged." 

A  power  of  appointment  to  be  exercised  by 
"a  written  instrument  signed,  sealed  and  ac- 
knowledged" may  be  exercised  either  by  deed  or 
will,  as  a  will  need  not  always  be  acknowledged, 
though  it  may  be,  and  sometimes  must  be,  un- 
der Code  1918,  c  77,  I  3  (sec.  3868). 

Williams,  J.,  dissenting. 

Appeal  from  Circuit  Ck)urt,  Kanawha  Coun- 
ty- 
Suit  by  Joseph  Ruffner  and  others,  exec- 
utors, etc.,  against  E.  Fontaine  Broun  and 
others.  From  the  decree  defendants  Maria 
Broun  and  others  appeal    Affirmed. 

Leo  Loeb,  of  Charleston,  for  appellants. 

W.  G.  Mathews,  EL  B.  Dyer,  and  Morgan 
Owen,  all  of  Charleston,  for  appellee  BL  Few- 
taine  Broun. 

Malcolm  Jackson,  of  Clliarleston,  for  appel- 
lees Ann  Conway  Powers  and  others. 


4ls»Foi  other  caaea  see  Mone  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 

•Rehearing  denied  May  21,  1919. 
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POFFENBARGER,  J.  If  the  trusts  creat- 
ed by  one  of  the  deeds  hereinafter  described 
were  impliedly  revoked  and  annulled  by  the 
exercise  of  the  power  of  appointment  re- 
served in  it  to  the  grantor,  there  will  be  no 
occasion  for  consideration  of  the  many 
assignments  of  error  founded  upon  theories 
of  construction  of  that  deed.  The  legal 
basis  of  the  decree  giving  effect  to  the  will 
purporting  revocation  of  the  trusts,  against 
which  the  appellants  claim  title,  is  not  indi- 
cated. The  learned  judge  of  the  trial  court 
may  have  treated  the  execution  thereof  as 
having  wrought  such  revocation,  or  he  may 
have  construed  the  deed  as  having  vested 
complete  beneficial  ownership  of  the  lands 
conveyed  by  it  in  the  grantor,  by  reservation, 
and  made  it  possible  for  him  to  devise  them 
without  having  revoked  the  trusts.  Both 
grounds  are  urged  by  counsel  for  the  app^- 
lees,  in  resistance  of  the  attack  upon  the  de- 
cree appealed  from. 

By  a  deed  dated  January  14, 1903,  Thomas 
L.  Broun  and  Mary  M.  Broun,  his  wife, 
conveyed  to  Fontaine  Broun  and  Angus  W. 
McDonald,  trustees,  certain  real  estate  situ- 
ated in  Boone  and  Kanawha  counties,  and 
consisting  of  a  tract  of  2,000  acres  and  un- 
divided interests  in  several  other  tracts, 
equivalent  in  all  to  about  5,000  acres,  upon 
the  following  terms:  For  the  use  and  benefit 
of  the  wife  for  the  Joint  lives  of  herself  and 
her  husband;  the  husband  for  his  life,  in 
case  he  should  survive  the  wife;  their  three 
children  in  fee,  subject  to  a  provision  for 
the  wife,  in  case  she  should  survive  the  hus- 
band; the  children  in  fee  without  incum- 
brance, after  the  death  of  the  husband,  he 
having  survived  the  wife,  and  McDonald, 
trustee,  being  required  equally  to  convey  the 
land  to  one  of  them  and  trustees  for  the 
ethers. 

This  deed,  however,  contained  indisputable 
powers  of  revocation  and  appointment,  which 
the  husband,  after  the  death  of  his  wife, 
admittedly  and  effectively  exercised  by  Join- 
ing one  of  the  trustees,  Angus  W.  McDonald, 
in  the  execution  of  another  deed,  dated  June 
10,  1011,  by  which  the  lands  granted  by  the 
deed  of  January  14,  1903,  and  other  lands, 
making  an  aggregate  of  about  10,000  acres, 
were  conveyed  to  four  trustees,  E.  Fontaine 
Broun,  Charles  M.  Broun,  Philip  S.  Powers, 
and  C  Beverly  Broun.  In  this  deed  he  was 
the  party  of  the  first  part,  Angus  W.  McDon- 
ald, trustee,  party  of  the  second  part,  and 
the  four  trustees  Just  named,  parties  of  the 
third  part  It  red  ted  the  iwwers  of  revoca- 
tion and  appointment  reserved  by  the  for- 
mer deed,  and  conveyed  the  lands  granted 
by  it  from  Angus  W.  McDonald,  trustee,  to 
Thomas  Lw  Broun,  by  direction  of  the  latter, 
who  then  made  the  conveyance  to  the  parties 
of  the  third  part,  in  four  equal  parts,  sub- 
ject to  reservations,  for  the  use  and  benefit 
of  his  three  children  and  numerous  collateral 


relatives,  one  undivided  fourth  going  to  each 
child  and  the  other  to  the  collateral  rela- 
tives. He  reserved  an  estate  in  the  lands 
for  his  life,  with  power  to  sell  timber  on 
them  and  to  lease  them  for  coal,  oil,  gas, 
and  other  minerals,  or  for  any  purpose  what- 
soever, and  to  apply  the  proceeds  to  his  own 
use  or  to  such  other  uses  as  he  might  de- 
sire, or  as  by  his  will  he  might  designate, 
and  to  subject  the  land,  timber,  and  miner- 
als to  any  and  all  charges  he  might  see  fit 
to  make  by  his  last  will  and  testament  This 
deed  also  contained  a  reservation  of  power 
to  revoke  and  appoint,  reading  as  follows: 

"But  this  conveyance  and  each  and  every 
trnst,  use,  benefit,  and  estate  hereinbefore  de- 
clared, created  or  set  forth,  is  upon  and  sub- 
ject to  the  express  condition  and  understanding 
that  the  said  Thomas  L.  Broun,  may,  for  his 
own  benefit,  and  for  the  benefit  of  any  person 
or  object  he  may  select,  at  any  time,  and  as 
often  as  he  shall  see  fit,  and  according  to  his 
will  and  pleasure,  by  a  written  instrument,  sign- 
ed, sealed  and  aciuiowledged  by  him,  revoke,  an- 
nul, alter,  amend  or  make  any  substitution  for 
the  trusts,  uses,  benefits,  and  the  estates  here- 
inbefore declared  or  set  forth,  or  any  part 
thereof,  either  as  to  the  whole  of  said  real  es- 
tate or  any  part  thereof." 

By  an  instrument  signed,  sealed,  and  ac- 
knowledged by  him  and  dated  May  8,  1912, 
Thomas  L.  Broun  made  some  alterations  of 
the  deed  of  April  10,  1911,  among  whidi  was 
one  giving  his  collateral  kindred  only  pro- 
ceeds of  the  sale  of  the  lands  and  timber 
and  rentals  and  royalties  arising  from  the 
lands.  Charles  M.  Broun,  Philip  S.  Powers, 
and  E.  Fontaine  Broun,  trustees,  were  given 
title  to  all  of  the  land,  but  C.  Beverly  Broun, 
trustee,  was  authorized  to  receive  one-fourth 
of  the  proceeds  of  sales  of  land  and  tim- 
ber and  the  rents  and  royalties  for  distri- 
bution among  the  collateral  kindred.  This 
instrument  repeated  the  reservation  of  power 
of  revocation  and  appointment  It  also  pro- 
vided that  all  donations,  contributions,  and 
bequests  made  by  any  will  or  any  codicil  of 
said  Thomas  L.  Broun  should  be  parts  of  the 
deed  of  April  10,  1911. 

Under  the  reservations  of  power  above 
mentioned,  Thomas  L.  Broun  either  revoked 
the  powers  of  the  trustees  and  materially  al- 
tered the  dispositions  of  property  made  by 
the  deed  of  April  10,  1911,  and  the  instru- 
ment dated  May  8,  1912,  or  modified  them 
as  to  such  dispositions,  without  abrogation 
of  the  powers  of  the  trustees,  by  his  will 
appointing  Joseph  Ruffner  and  Robert  E. 
McCabe  executors  and  giving  all  of  the  lands 
to  Louise  Fontaine  Jackson,  BJdward  Fcm- 
taine  Broun,  and  Ann  Conway  Powers,  his 
three  children.  The  ¥^l  was  dated  August 
13,  1913,  and  admitted  to  probate  March  30, 
1914. 

[3]  That  the  power  reserved  could  be  ex- 
ercised either  by  wUl  or  by  deed  is  put  be- 
yond question  by  the  authorities.    The  deslg- 
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Dated  meanB  of  execution  thereof  is  "a 
written  instrument  signed,  sealed  and  ac- 
knowledged." That  may  be  either  a  wUl  or 
a  deed>  for  both,  are  written  instruments.  A 
will  need  not  always  be  acknowledged,  but 
It  may  be,  and  sometimes  must  be.  Code, 
c.  77,  I  8  (sec.  3868).  There  is  language  in 
the  reservation  clause  that  may  import  in- 
tent to  require  execution  of  the  power  by  an 
instrument  taking  effect  in  the  lifetime  of 
Thomas  L.  Broun,  which  would  exclude 
right  to  execute  it  by  a  wiU  taking  effect  at 
the  moment  of  his  death ;  but  such  a  limita- 
tion would  arise  only  by  Implication,  an 
unnecessary  implication  which  the  rules  of 
construction  do  not  permit  Graham  v.  Gra- 
ham, 23  W.  Va.  36,  38,  48  Am.  Rep.  864; 
Beard  ▼.  Beard,  22  W.  Va.  130,  136;  Earle 
▼.  CJoberly,  65  W.  Va.  163, 64  S.  EX  ©8, 17  Ann^ 
Cas.  479;  Boisseau  v.  Aldridges,  5  Leigh 
(Va.)  222,  27  Am.  Dec.  590;  Sutherland  y. 
Sydnor,  84  Va.  880,  6  S.  B.  480.  ''The  mere 
question  whether  a  will  comes  within  the 
words  instrument  in  writing  has  long  ago 
been  decided  in  the  affirmative,  and  there  is 
neither  decision  <>r  dictum  throwing  any 
doubt  on  .that"  Sir  R.  T.  Kindersley,  Vice 
Chancellor,  in  Orange  v.  Plckford,  4  Drew. 
363,  62  EDg.  Reprint,  140.  "If  a  power  be 
created  to  be  executed  by  a  deed  or  instru- 
ment in  writing,  although  the  words  seem 
to  indicate  instruments  Inter  viyos  only,  yet 
It  is  settled  that  it  may  be  well  executed  by 
will."  Lord  Chancellor  Westbury  in  Taylor 
▼.  Bleads,  4  De  G.  J.  &  S.  507,  46  £>Qg.  Re- 
print, 1050.  "It  is  quite  well  settled  that  a 
power  to  be  executed  by  an  instrument  in 
writing  may  be  executed  by  a  will,  that  be- 
ing an  Instrument  in  writing."  Lord  Romllly, 
M.  P.,  in  Smith  y.  Adklns,  L.  R.  14  Eq.  Cas. 
402.  A  power  to  revoke  by  any  writing  under 
hand  and  seal  and  to  appoint  new  uses  by 
•the  same  or  any  other  deed  Is  well  executed 
by  a  will.  Countess  of  Roscommon  y.  Fowke, 
decided  on  appeal  by  the  High  Court  of 
Parliament,  6  Bro.  158,  2  Eng.  Reprint,.  998. 
[1,2]  Whether  a  power  to  be  executed  by 
an  instrument  in  writing  could  be  well  exe- 
cuted by  a  win,  without  compliance  with  re- 
quirements as  to  form  and  solemnity  beyond 
those  Imposed  by  the  statute  of  wills,  has 
been  decided  both  afflrmatiyely  and  negatlye- 
ly  In  England.  In  Buckell  y.  Blenkhom,  5 
Hare,  131,  67  E2ng.  Reprint  857,  and  CoUard 
V.  Sampson,  16  Beay.  543,  it  was  held  that 
the  powei;  could  be  so  executed.  Upon  an 
appeal,  the  li^tter  was  reversed  by  a  Judg- 
ment delivered  by  Lord  Justice  Turner,  4 
De  G.  M.  &  G.  224,  43  £2Dg.  Reprint  493. 
A'bout  a  year  later^  1854,  the  question  arose 
again  in  West  v.  Ray,  Kay,  385,  69  Eng.  Re- 
print 163,  and  was  negatively  disposed  of. 
This  was  followed  by  a  like  decision  In  Tay- 
lor y.  Meads,  4  Pe  G.  J.  &  a  597^  .46  E:ng. 
Reprint  ^1:050.  There  can  be  no  doi^bt  therp- 
forcv  that  .the.:pre9ent  Skiglish  construction 


of  thei  statute  ezdudes  the  operation  d 
this  will  as  an  exercise  of  the  power,  if 
acknowledgment  of  the  instrument  is  a  sub- 
stantial requirement  and  has  not  been  corn- 
iced with.  The  will  is  signed  and  sealed, 
but  it  bears  no  certificate  of  acknowledg- 
ment or  other  proof  thereof. 

Section  4  of  diapter  77  of  our  Code  (sec 
3869)  is  substantially  the  same  as  section  10 
of  the  English  Wills  Act  1  Vict  C  26.  Our 
statute  was  taken  from  the  Ekiglish  Wills 
Act,  after  the  decision  in  BuckeU  v.  Blenk- 
hom, rendered  in  1846,  and  before  that  ren- 
dered in  Collard  v.  Sampson  on  appeal,  in 
1853.  It  was  incorporated  into  the  Virginia 
Code  of  1849.  Hence,  strictly  speaking.  It 
was  borrowed  and  adopted  as  coi»trued  in 
Buckell  y.  Blenkhom,  and  falls  within  the 
rule  that  a  statute  borrowed  from  another 
Jurisdiction  is  to  be  taken  in  the  sense  of 
the  construction  put  upon  it  in  the  for^gn 
Jurisdiction,  at  the  date  of  its  adoption. 
The  later  English  decisions  giving  it  a  differ- 
ent construction  are  merely  persuasive.  N. 
&  W.  Ry.  Co.  y.  Old  Dom.  Baggage  Co.,  99 
Va.  ni,  37  S.  E.  784,  50  Lu  R.  A.  722;  Dan- 
ville y.  Pace,  25  Grat  (Va.)  1,  18  Am.  R^. 
663;  Doswell  v.  Buchanan's  Ex'rs,  3  Leigh 
(Va.)  365,  379,  23  Am.  Dec.  28a 

The  rule  of  construction  Just  referred  to 
rests  upon  presumption,  of  course,  and  may 
not  be  absolutely  binding  upon  the  courts  of 
the  adopting  state.  In  the  case  of  the  adop- 
tion of  a  statute  of  a  foreign  Jurisdiction  be- 
fore its  construction  has  been  fully  deter- 
mined by  the  courts  of  such  Jurisdiction, 
there  might  be  good  reason  for  adoption  of 
the  construction  ultimately  and  finally  put 
upon  it  by  the  courts  of  its  origin. 

There  is  some  technical  force  In  the  later 
English  decisions,  repudiating  the  doctrine 
of  Buckell  v.  Blenkhom.  Wills,  not  powers 
of  appointment  constitute  the  subject-matter 
of  the  statute.  The  latter  fa.ll  within  the 
scope  of  the  act  in  so  far  only  as  they  are 
created  by  will  or  susceptible  of  execution  by 
win.  Powers  not  created  by  will  nor  sus- 
ceptible of  such  execution  do  not  fall  with- 
in it  at  all,  either,  wholly  or  partially.  Being 
in  derogation  of  the  common  law  and  in  re- 
straint of  liberty,  the  statute  falls  under  the 
rule  of  strict  construction.  Although  these 
two  propositions  are  not  referred  to  In  the 
opinions,  the  great  Jurists  who  rendered  the 
decisions  evidently  had  them  in  mind  and 
founded  their  conclusions  largely  upon  them. 
In  Collard  v.  Sampson,  Lord  Justice  Tur- 
ner said: 

''The  question  Is,  What  is  the  meaning  of  the 
words  'power  of  appointment  by  will,*  contained 
in  that  section— whether  it  embraces  every  case 
in  which  a  power  of  appointment  may  be  ezer- 
daed  by  will;  or  applies  onl^  to  cases  in  which 
the  power  la  in  terms  glvfento  be' ao.. exercised? 
The  language  of  the  act  leaves  *  this  point  in 
doubt"  •  *   oc. 
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After  having  shawn  that  the  interpretation 
clause  of  the  act  defined  the  word  "will"  as 
including  a  power  of  appointment  by  testa- 
ment or  codldl,  or  writing  in  the  nature 
of  a  will,  he  said: 

"Bat  the  act  goes  no  further.  EJverythlng  be* 
yond  this  is  left  to  judicial  determination." 

« 

Then  haying  determined  that  the  terms 
creating  the  poww  were  broad  enough  to 
permit  execution  thereof  by  will»  but  did  not 
specifically  authorize  such  execution*  he  pro* 
ceeded  as  follows: 

'The  power  mentioned  in  the  statute  is  there- 
fore induded  in  the  power  given  by  the  instru- 
ment before  us,  but  it  does  not  seem  to  me  to 
follow  that  because  the  power  mentioned  in  the 
statute  is  included  in  the  power  given  by  the 
instrument,  the  power  given  by  the  instrument 
is  therefore  a  power  to  which  the  statute  was 
intended  to  apply.  It  would  be  difficult,  I  think, 
to  say  that  a  power  to  appoint  by  will  or  other 
writing  is  the  same  thing  as  a  power  to  appoint 
by  a  will  or  codicil,  or  writing  in  the  nature 
of  a  will." 

Vice  Chancellor  Sir  W.  Page  Wood  based 
the  decision  in  West  v.  Bay  upon  the  same 
ground,  and  concluded  his  opinion  with 
these  words: 

"The  donor  might  well  say,  *I  have  not  made 
any  direction  at  all  as  to  a  wiU,  and  therefore 
my  case  is  not  within  the  statute.  It  may  be 
that  it  was  a  matter  of  indifference  to  me  wheth* 
er  the  exercise  of  the  power  should  be  by  will 
or  not;  but  it  was  of  the  essence  of  my  direc- 
tion that  it  should  be  done  with  certain  solem- 
nities. Where  the  instrument  is  a  matter  of 
form  and  the  required  solemnities  are  the  sub- 
stantial requisites  is  not  the  same  case  as 
where  the  instrument  is  the  substance  of  what 
is  required  by  the  power,  and  the  solemnities 
are  the  accessories,  which  is  the  state  of  cir- 
cumstances to  which  the  statute  applies.'  I 
regret  to  come  to  this  conclusion  because,  when 
persons  fetter  themselves  with  these  forms,  in- 
stead of  saying  simply  that  the  appointment 
should  be  by  deed  or  will,  which  would  in  most 
cases  fulfill  every  purpose,  they  often  disap- 
point themselves,  or  when  they  wish  to  give  a 
power  of  appointment  to  third  persons  they 
frequently  by  these  means  disappoint  the  object 
of  aU  parties.  The  Legislature  has  made  a 
provision  for  the  evQ  in  cases  of  wills;  but  I 
think  that  it  does  not  extend  to  the  case  where 
the  power  requires  not  a  will,  but  an  instru- 
ment with  certain  formalities  different  to  those 
observed  in  the  execution  of  a  will.  The  dis- 
tinction is  no  doubt  narrow;  for  if  the  power 
had  been  to  be  executed  by  a  ^writing  testamen- 
tary or  otherwise,'  then  the  case  would  have 
fallen  within  the  statute;  but  in  that  case  the 
donor  would  have  made  a  will  of  the  substance 
of  the  case,  and  then  the  provisions  of  the 
statute  would  apply." 


In  Taylor  y.  Heads,  Lord  Westbury  merely 
adopted  the  con<dusion  arrived  at  in  West 
v.  Bay.   He  submitted  no  argument  to  SU9- 


tain  it,  and  invoked  no  rule  or  principle  of 
construction  in  support  of  it.  . 

On  the  other  hand.  Sir  James  Wlgram,  in 
Buckell  V.  Blenkhom,  expressed  the  opinioo 
that  execution  of  such  a  power  by  will  wab 
clearly  within  the  litatute.  His  cogent  rea- 
soning follows: 


«»i 


'Now,  by  the  late  statute  of  wHls  it  is  pro- 
vided that  in  the  execution  of  wills  one  given 
form  shall  be  observed,  and  that  such  form 
shall  be  an  equivalent  for  every'  arbitrary  form 
of  execution  which  the  donor  of  a  power  may 
prescribe.  It  was  not  at  the  expense,  but  in 
favor  and  for  the  benefit,  of  such  donors,  and 
in  order  that  their  intentions  might  not  be  dis- 
appointed by  the  neglect  of  useless  forms,  that 
this  legislative  provision  was  made.  I  must 
presume,  in  this  case,  that  Sarah  McLauchlin 
made  the  deed  of  the  1st  of  September,  1843, 
with  knowledge  of  the  decisions  upon  the  word 
Vriting,*  and  with  knowledge  also  of  the  provi- 
sions of  the  Wills  Act.  Why>  then,  should  I 
deprive  her  of  the  benefit  of  the  act,  for  that 
is  what  I  am  asked  to  do?  I  am  asked  to  de- 
prive certain  objects  of  her  bounty  of  the  gifts 
she  intended  for  them  only  because  a  form  has 
not  been  observed  which  the  Legislature  has 
declared  to  be  useless.  What  reason  then  is 
there  for  saying  that  a  will  shall  not,  since  as 
well  as  before  the  statute,  be  deemed  a  writing 
within  the  terms  of  the  deed?  If  the  testatrix 
had  used  the  word  'will'  instead  of  the  word 
Vriting,'  the  statute  would  equally  have  ap- 
plied.' 


•* 


The  conclusion  rexpressed  in  Buckell  v. 
Blenkhom  is  manifestly  permissible  under 
the  rule  of  strict  construction.  Lord  Justice 
Turner  admits,  in  Gollard  v.  Sampson,  that 
the  power  mentioned  In  the  statute  Is  in- 
cluded in  the  power  given  by  the  instrument. 
Sir  James  Wigram,  in  the  other  case,  says 
a  decision  against  the  validity  of  the  execu- 
tion by  will  would  be  "against  the  spirit  and 
policy,  as  well  as  against  the  letter,  of  the 
act"  What  falls  within  both  the  spirit  and 
letter  of  the  statute  is  deemed,  under  that 
rule,  to  have  been  within  the  Legislative  in- 
tent Bank  v.  Thomas,  75  W.  Va.  321,  83  S. 
B.  965 ;  Harrison  v.  Leach,  4  W.  Va.  388,  Da- 
vis V.  Commonwealth,  17  Grat.  (Va.)  617; 
State  V.  Stephenson,  2  Bailey  (S.  O.)  334, 335; 
United  States  v.  Hartwell,  6  Wall.  (U.  S.)  885, 
305,  18  L.  Ekl.  830.  Nor  does  the  rule  of 
strict  construction  restrict  the  operation  of 
terms  actually  used  in  a  statute  to  their 
narrowest  meaning,  or  to  any  particular 
meaning.  United  States  v.  Winn,  3  Sumn. 
209,  Fed.  Cas.  No.  16740;  United  States  v. 
Hartwell,  dted.  As  In  other  cases,  the  mean- 
ing of  the  words  Is  to  be  determined  in  the 
light  of  the  subject-matter  and  the  context 
The  only  absolute  limitation  upon  the  opera- 
tXaa  of  a  statute  strictly  construed  is  lack  of 
terms  expressing  intent  This  does  not 
always  obtain  in  the  application  of  the  rule 
of  liberal  construction.  Under  the  former 
rule,  ^hat  is  authorized  or  forblddep  must 
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be  within  botb  the  spirit  or  purpose  of  the 
act  and  its  terms,  while  under  the  latter, 
it  sometimes  suffices  that  it  be  within  the 
spirit  or  purpose  only.  Execution  by  will, 
of  a  power  exercisable  by  an  Instrument 
in  writing,  admittedly  comes  within  the  re- 
quirements of  that  rule. 

Through  wills  and  codicils,  not  deeds  or 
other  instruments,    constitute   the  subject- 
matter  of  the  statute,  the  execution  of  pow- 
ers of  appointment  by  will  is  expressly  in- 
cluded.    The  uncertainty  is  limited  to  the 
extent  of  such  Inclusion.    It  is  not  expressly 
defined,  and  the  context  does  not  necessarily 
limit  it    The  first  clause  of  the  section  is 
broad  enough  in  its  term   to  include  any 
power  that  can  be  exercised  by  a  will.     It 
says  no  appointment  made  by  will,  •*in  the 
exercise  of  any  power,"  shall  be  valid,  un- 
less, etc.    The  second  clause  is  not  definitive 
of  the  instrument  or  provision  vesting  the 
power.    While  It  mentions  "a  power  of  ap- 
pointment by  will,"  its  terms  do  not  even 
suggest  the  necessity  of  the  creation  of  such 
a  power  in  specific,  as  contradistinguished 
from  general,  terms,  and  one  created  by  the 
use  of  general  terms  is  as  valid  and  effec- 
tive as  one  specifically   conferred.     Hence 
the  statute  seems  grammatically,  logically, 
and  legally  to  include  both  cases.    Of  course* 
as  suggested  and  held,  there  is  a  difference, 
but  that  difference  is  not  made  the  ground 
of  any  express  or  necessary  exception.    Be- 
sides the  uniform  holding  that  a  power  so 
given  as  to  be  exercisable  by  an  Instrument 
in  writing  could  be  validly  executed  by  will 
must  have  been  known  to  the  Parliament, 
and  also  to  the  Virginia  General  Assembly, 
when  the  statute  was  enacted. 

To  say  ithe  Legislature  has  not  pn^vided 
for  the  case  in  question  necessarily  narrows 
and  restricts  the  meaning  and  operation  of 
the  terms  of  the  act    The  Judicial  observa- 
tions of  lack  of  provision,  therefore,  neces- 
sarily mean  no  more  than  that  the  act  has 
made  no  specific  provision  for  it    Such  pro- 
vision was  wholly  unnecessary,  and  would 
have  been  unusual,  in  the  absence  of  some 
principle  of  public  policy  or  rule  of  con- 
struction working   an   exception   from  the 
operation  of  the  general  terms  of  the  act, 
by  Implication.     No  such  principle  or  rule 
is  invoked  in  any  of  the  decisions  overrul- 
ing Buckell  V.  Blenkhom.    To  give  the  stat- 
ute effect  commensurate  with  the  extent  of 
its  general  terms  does  not  permit  it  percei)- 
tibly  to  Innovate  upon  the  law  of  deeds  or 
other  instruments.    In  case  of  the  execution 
of  such  a  power  by  deed,  all  of  the  prescribed 
formalities  and   solemnities  must   be   com- 
plied with.    Nothing  is  abrogated  except  in 
the  case  of  execution  by  will,  and  that  falls 
directly  within  the  terms  of  the  statute  and 
constitutes  part  of  its   subject-matter.     It 


creator  of  the  power,  for  he  may  always 
limit  the  mode  of  execution  to  a  deed  or 
other  Instrument  operating  inter  vivos,  and, 
if  he  does  not,  he  may  well  be  presumed  to 
have  intended  to  place  it  under  the  opera- 
tion of  the  statute.  While  the  distinction 
between  the  form  of  the  instrument  of  exe- 
cution and  the  solemnities  thereof,  marked 
by  Sir  W.  Page  Wood,  in  West  v.  Ray,  Is  a 
perfectly  obvious  one,  it  does  not  profess  to 
stand  upon  any  recognized  ground  of  im- 
plied exception  from  the  operation  of  the 
general  terms  of  a  statute.  Some  of  these 
grounds,  as  defined  by  the  English  and  Amer- 
ican decisions,  are  briefly  stated  in  Conley 
and  Avis  v.  Coal  &  Coke  Ry.  Co.,  67  W.  Va. 
129,  67  S.  E.  613,  syL  pt  27,  in  the  fol- 
lowing terms: 


"1 


In  determining  the  meaning  of  a  statute,  it 
will  be  presumed,  in  the  absence  of  words 
therein,  specifically  indicating  the  contrary,  that 
the  Legislature  did  not  intend  to  innovate  upon, 
unsettle,  disregard,  alter,  or  violate:  (1)  The 
common  law;  (2)  a  general  statute  or  system 
of  statutory  provisions,  the  entire  subject-mat- 
ter of  which  is  not  directly  or  necessarily  in- 
volved in  the  act;  (3)  a  right  or  exception  bas- 
ed upon  settled  public  policy;  (4)  the  Consti- 
tution of  the  state;  nor  (5)  the  Constitution  of 
the  United  btates." 


An  obvious  and  radical  difference  in  the 
nature  of  the  thing  excepted  from  one  named 
in  the  statute  constitutes  another  ground. 

The  express  terms  of  this  act  rebut  the 
presumption  against  Intent  to  alter  the  com- 
mon law  as  to  the  execution  of  powers  of 
appointment  given  to  be  exercised  by  will, 
whether  so   given  In   definite   and    specific 
terms  or  In  general  terms.    The  reasons  of 
public  policy  impelling  the  enactment  of  the 
law  apply  with  equal  force  to  both  classes 
of  powers  of  appointment  by  will.    The  evil 
remedied  by  the  act  is  the  same  in  each 
class,  as  Sir  W.  Page  Wood  admitted  in  his 
opinion  in   Collard   v.   Sampson.     Omission 
to  relieve  from  compliance  with  useless  and 
harmful  formalities  in  the  execution  of  pow- 
ers of  appointment  otherwise  than  by  w^ill. 
signifies  intent  not  to  deal  with  the  subject 
of  execution  of  powers  generally,  but  it  does 
not  Import  intention  to  restrain  the  general 
terms  ot  the  statute  to  one  class  of  powers 
susceptible   of  execution   by   wllL     Nor   is 
tlhere   any  marked   difference   between   the 
nature  of  a  power  given  in  general  terms  to 
be  executed  by  will  and  one  given  in  specific 
terms  to  be  so  executed.     They  differ  only 
as  to  the  forms  of  expression,  the  language, 
in  which  they  are  created.    Each  is  a  power 
susceptible  of  execution  by  will.    When  exe- 
cuted, each  produces  exactly  the  same  legal 
result     If  the  power  is  given,  in  express 
terms  to  be  executed  by  deed  or  by  a  will 


places  no  restraint  upon  the  liberty  of  the  |  made  with  solemniaefii  not  required  by  the 
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statute,  it  can  be  execated  by  will  without 
compliance  witb  such  solemnities.  If  it  is 
conferred  in  general  terms  broad  enough  to 
^permit  both  kinds  of  execution,  the  words 
used  do  not  indicate  any  intention  to  re- 
quire such  compliance,  nor  do  they  point  out 
any  circumstance  tending  to  give  the  instru- 
ment a  different  nature. 

Although  this  question  seems  never  to 
have  been  decided  by  the  House  of  Lords, 
.the  court  of  last  resort  in  England,  the  con- 
clusion stated  in  the  later  decisions  referred 
to  may  well  be  taken  as  settled  law  in  that 
Jurisdiction.  There  has  been  a  general  ac- 
quiescence in  it  for  a  great  many  years. 
The  later  construction  adopted  has  not  call- 
ed forth  any  amendment  of  the  act.  Hence 
it  may  be  justly  inferred  that  the  bench, 
bar,  and  Legislature  are  satisfied  with  it. 
It  in  our  opinion,  it  were  clearly  and  firm- 
ly sustained  by  any  definite  rule  or  principle 
of  construction  and  the  Legislature  of  Vir- 
ginia had  not  adopted  it  as  formerly  con- 
strued In  Bngland,  we  would  be  constrained  to 
give  it  our  assent,  and  hold  the  power  not 
to  have  been  well  executed.  But,  in  view  of 
our  doubt  of  its  soundness  when  examined 
In  the  light  of  the  rules  of  interpretation  and 
construction,  and  the  adoption  of  the  statute 
as  previously  construed,  we  hold  the  will  to 
have  been  a  valid  execution  of  the  power, 
and  afilrm  the  decree  complained  of. 


WILLIAMS,  J.  (dissenting).  I  do  not  think 
a  power  of  revocation  and  reappointment,  to 
be  executed  *'by  a  written  instrument,  signed, 
sealed  and  acknowledged,"  is  executed  prop- 
erly by  a  holograph  will,  not  so  signed,  seal- 
ed and  acknowledged.  By  the  common  law 
the  mode  prescribed  for  the  execution  of 
the  power  must  be  strictly  pursued;  if  it 
is  to  be  exercised  by  will  only,  a  deed  will 
not  answer,  and  vice  versa.  2  Min.  741,  and 
Williamson  v.  Beckham,  8  Leigh  (Ya.)  20. 
If  Mr.  Broun*s  will  had  been  sealed  and  ac- 
knowledged, it  would  have  been  a  literal 
compliance  with  the  condition,  for  even 
though  it  was  testamentary  In  character,  it 
would  also  have  been  the  kind  of  a  writing 
■designated.  But  not  being  acknowledged,  it 
is  not  such  a  writing  as  the  donor  had  pre- 
scribed. The  court  has  no  right  to  imply 
that  the  acknowledgment  is  an  immaterial 
requirement  that  can  be  dispensed  with. 
There  having  been  no  express  provision  for 
a  revocation  and  reappointment  by  will,  I  do 
not  think  section  4,  c.  77,  Code,  has  any  appli- 
cation, for  the  reason  stated  by  Lord  Justice 
Turner  in  Collard  v.  Sampson,  and  quoted  in 
the  majority  opinion.  I  think  the  later  Eng- 
lish decisions,  and  not  the  case  of  Buckell  v. 
Blenkhom,  which  the  opinion  has  followed, 
furnish  the  correct  interpretation  of  the 
statute. 


(88  W.  Va.  662) 

PRICHABD  V.  PBICHABD  et  aL 
(No.    8790.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  25,  1919.) 

(8yUabu9  hv  the  Court,) 

L  Wills  «=>523— "Gift  to  a  Class.** 

A  gift  to  a  class  exists  when  the  instrument 
creatmg  it  directs  the  distribntion  of  an  aggre- 
gate sum  to  a  body  of  persons,  commonly  desig- 
nated by  some  general  name,  as  "children,'* 
••grandchildren,"  "nephews,"  uncertain  in  num- 
ber at  the  time  of  the  gift,  to  be  ascertained  at 
a  future  time,  and  who  are  all  to  take  in  equal 
or  in  some  other  definite  proportions;  the 
share  of  each  being  dependent  for  its  amount 
upon  the  ultimate  number  of  persons  in  the 
designated  class. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Gift  to  a  Class.] 

2.  Wills  ^=»547  — Wobus  of  Subvivobshif 
—Construction. 

Words  of  survivorship  contained  in  a  will 
or  trust  instrument  will  be  referred  to  the 
event  plainly  intended  to  accomplish  the  pur- 
poses of  the  testator  or  donor,  whether  that 
event  be  before,  at  the  time  of,  or  after  his 
death. 

3.  Wills  «=»524  (6)--Gipr  to  a  Class— Sub- 
vivobshif. 

Where,  under  the  provisions  of  a  will  or 
trust  instrument,  a  gift  to  a  class,  here  describ- 
ed as  "surviving  grandchildren,"  is  postponed 
to  a  particular  time,  or  pending  the  termina- 
tion of  a  preceding  estate,  generally  survivor- 
ship is  to  be  referred  to  the  time  when  the 
property  or  fund  is  divisible,  and  those  mem- 
bers of  the  class  then  living  will  take  the  whole, 
unless  the  particular  language  used  confines  the 
gift  to  those  in  existence  at  the  date  of  the 
instrument  or  at  the  death  of  the  testator  or 
donor. 

4.  Wills  ^3»524(2)— Testamentabt  Tbust  — 
Distribution. 

So,  where  such  an  instrument  creating  a 
trust  fund  provides  that  the  interest  therefrom 
is  to  be  divided  among  "surviving  grandchildren 
equally,"  the  distribution  thereof  is  not  limited 
to  those  in  existence  at  the  death  of  the  donor, 
but  is  to  be  made  to  such  grandchildren  as  are 
living  at  the  time  fixed  for  each  period  of  dis- 
tribution. 

6.  Wills   ^=5>695(2)— Construction— Equitt 
Jurisdiction. 

Generally  jurisdiction  in  equity  to  construe 
wills  arises  only  in  cases  where  there  is  neces- 
sity for  such  construction  in  relation  to  actual 
litigation  as  to  matters  which  are  proper  sub- 
jects of  equity  jurisdiction.  Usually  there 
must  be  something  more  in  a  suit  than  a  mere 
construction  of  an  instrument. 

6.  Trusts  «=»178— Construction  of  Trust 
Instrxtment— Grounds. 

Though  a  trustee  or  other  fiduciary  is  some* 
times  permitted  to  come  into  a  court  of  equity 
for  a. construction  of  an  instrument  under  which 


^s»For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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he  is  aediig,  he  Is  permitted  to  do  so  only  for 
the  purpose  of  guidance  in  the  administraticm 
thereof  as  immediate  necessities  may  require, 
and  the  court  properly  may  decline  to  extend 
its  construction  to  cover  contingencies  which 
may  never  arise,  or,  if  at  all,  at  some  remote 
date;  such  points  being  postiponed  for  future 
consideration  upon  the  application  of  the  fidu- 
ciary or  other  persons  interested  when  the 
occasion  therefor  is  presented. 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Suit  by  A.  M.  Prichard,  trustee,  etc,  of  S. 
B.  Prichard,  deceased,  against  Henry  Lewis 
Prichard  and  others.  From  a  decree  adjudi- 
cating a  question  for  the  trustee's  guidance 
in  the  administration  of  the  trust  fund,  de- 
fendants appeal.  Affirmed  In  part,  and  re- 
versed in  part 

A.  M.  Prichard,  of  Charleston,  pro  se. 

liYNCH,  J.  The  decree  from  which  this 
appeal  is  taken  adjudicates  for  the  guidance 
of  the  trustee  in  the  administration  of  the 
trust  fund  created  by  the  donor,  his  mother, 
for  the  benefit  of  her  grandchildren,  three  of 
whom  are  his  own  children,  the  question 
whether  there  is  included  among  the  bene- 
ficiaries a  child  bom  to  him  and  his  wife 
within  slightly  less  than  the  gestation  period 
of  time  after  the  death  of  his  mother,  the 
donor,  and  whether  certain  other  provisions 
of  the  Instrument  are  void  by  the  rule  against 
perpetuities.  The  instrument  creating  the 
trust  follows: 

"For  value  received,  this  18th  day  of  Septem- 
ber, 1917,  In  S.  B.  Prichard,  hereby  transfer, 
assign  and  set  over  unto  my  son,  A.  M.  Prich- 
ard, as  trustee,  fifty-five  thousand  (^,000.00) 
dollars.  United  States  2%  bonds  due  1930, 
which  I  have  loaned  unto  the  Fifth-Third  Na- 
tional Bank  of  Cincinnati,  Ohio,  for  an  addi- 
tional 2%,  as  evidenced  by  its  certificate  there- 
for dated  February  14,  1917,  standing  in  my 
name,  but  to  be  forthwith  transferred  to  the 
name  of  my  said  trustee,  who  is  to  have  and 
to  hold  said  bonds  in  trust  to  keep  the  principal 
thereof  invested  in  safe  interest-bearing  securi- 
ties, and  to  collect  the  income  tiierefrom,  and 
divide  the  same,  less  taxes  and  expenses,  among 
my  surviving  grandchildren,  equidly,  until  the 
let  day  of  January,  1960,  when  he  shall  dis- 
tribute the  principal  of  said  bonds  equally 
among  such  of  my  grandchildren  as  shall  be 
then  alive;  and  in  case  any  be  then  dead  leav- 
ing issue  surviving,  then  such  issue  shall  be  en- 
titied  to  so  much  as  the  parent,  if  living,  would 
have  received ;  but,  provided,  however,  that  the 
income  from  ten  thousand  ($10,000.00)  dollars 
of  said  bonds  shall  be  paid  to  Annie  Mary 
Imboden  for  so  long  as  she  shall  live  unmarried, 
and  this  trust  shall  continue  as  to  said  ten 
thousand  ($10,000.00)  dollars  of  said  bonds  for 
BO  long  after  the  Ist  day  of  January,  1950,  as 
the  said  Annie  Mary  Imboden  shall  continue 
to  live  unmarried,  but  this  provision  for  her 
benefit  shall  cease  and  determine  immediately 
upon  her  death  or  marriage,  whichever  shall 
first  oocur." 


[1-9]  Though  not,  and  apparentiy  not  In- 
tended to  be^  a  formal  will,  the  instrument,  it 
appears,  is  nevertheless  a  testamentary  ad- 
justment of  the  whole  or  a  part  of  the  person- 
al property  of  the  donor.  It  purports  an  im- 
mediate devolution  of  the  titie  and  vests  it 
in  trust  for  grandchildren,  of  whom  four 
then  were,  and  now  are,  living,  and  another 
born  July  26,  1918,  since  the  donor's  death, 
which  occurred  October  30,  1917,  and  also 
now  living.  The  trust  so  created  is  an  active 
and  continuing  trust,  and,  if  lawful,  cannot 
terminate  within  the  time  fixed  for  its  con- 
tinuation, either  by  the  Joint  and  voluntary 
act  of  the  beneficiaries  or  by  the  coercion  of 
a  court  of  equity.  Carney  v.  Kain,  40  W. 
Va.  758,  23  S.  E.  650;  Olsen  v.  Youngerman, 
136  Iowa,  404, 113  N.  W.  938.  Though,  as  we 
have  said,  it  is  not  strictiy  a  will.  It  has 
the  elementary  characteristics  of  a  bequest 
of  personal  property,  and  doubtless  the  donor 
had  in  mind  the  purpose  to  part  with  the 
title  she  held  in  anticipation  of  her  early 
demise. 

The  particular  language  involved  in  the 
first  question  is: 

"To  collect  the  income  therefrom,  and  divide 
the  same,  less  taxes  and  expenses,  among  my 
surviving  grandchildren,  equally,  until  the  1st 
day  of  January,  1950.*' 

The  intent  manifested  by  the  trust  ap- 
parently was  to  provide  for  the  division  of 
the  income  among  members  of  a  class  de- 
scribed as  surviving  grandchildren.  No  one 
is  named  individually;  the  number  of  bene- 
ficiaries is  uncertain;  but  the  reference  is 
to  a  group  which  can  be  determined  at  each 
income  period  fixed  for  its  distribution.  In 
Jarman  on  Wills  (6th  Ed.)  p.  336,  it  is  said: 

"A  number  of  persons  are  popularly  said  to 
form  a  class  when  they  can  be  designated  by 
some  general  name,  as  'children,*  'grandchil- 
dren,' 'nephews*;  but  in  legal  language  the 
question  whether  a  gift  is  one  to  a  class  de- 
pends, not  upon  these  considerations,  but  upon 
the  mode  of  the  gift  itself,  namely,  that  it  is  a 
gift  of  an  aggregate  sum  to  a  body  of  persons 
uncertain  in  number  at  the  time  of  the  gift,  to 
be  ascertained  at  a  future  time,  and  who  are 
all  to  take  in  equal  or  in  some  other  definite 
proportions;  the  share  of  each  being  depend- 
ent for  its  amount  upon  the  ultimate  number 
of  persons.*' 

See,  also,  40  Cyc.  1473;  Saunders  t.  Saun- 
ders, 109  Va.  191,  63  S.  B.  410. 

It  seems  clear,  therefore,  that  this  elanse 
of  the  trust  is  for  the  benefit  of  a  clasa 

The  determination  of  the  question  who 
are  members  of  the  class  entitled  to  share  in 
the  distribution  of  the  income  is  more  im- 
portant at  this  time.  A  grandchUd  was  bom 
after  the  death  of  the  creator  of  the  trust, 
and  others  still  may  be  bom,  and  If  the  term 
**8urviving  grandchildren"  is  lindted  to  those 
in  being  at  the  creation  of  the  trust,  or  at 
the  death  of  the  donor,  they  will  be  excluded 


W.Va,) 


PBICHARD  ▼.  PRICHARD 


879 


from  participation  In  tlie  dlstrlbatlon.  In 
Schaeffer  v.  Schaeffer,  64  W.  Va.  681,  46 
8.  B.  160,  tbe  question  was  mooted,  bnt  not 
decided,  whether  survivorship  in  a  will  re- 
lated to  the  death  of  the  testator,  or  to  some 
other  point  of  time.  Bat  Dent  v.  Pickens, 
61  W.  Va.  488,  68  S.  E.  1029,  pt  4,  syL,  states 
the  rule  thus: 

"Words  of  sTirvivorshlp  contained  in  a  will 
will  be  construed  according  to  their  usual  and 
common  acceptation,  unless  a  different  mean- 
ing plainly  appears  to  have  been  intended  there- 
by; and  will  be  referred  to  the  event  plainly 
intended  to  accomplish  the  purposes  of  the  tes- 
tator, whether  that  event  be  before,  at  the 
time  oft  or  after  the  death  of  the  testator.' 


It 


See,  also,  Neal  v,  Hamilton  Co.,  70  W.  Va. 
260,  260,  73  S.  B.  971;  40  Oyc.  1611. 

In  accordance  with  that  rule  the  Intent  of 
the  testator  is  to  govern  In  construing  the 
meaning  of  words  of  survivorship  In  a 
will ;  and  It  Is  highly  proper  that  such  should 
be  the  rule  of  construction,  for  the  purpose 
of  the  court  In  construing  a  will  la  to  give 
effect  to  the  wishes  of  the  testator  with 
respect  to  the  disposition  of  his  property  aft- 
er death,  subject  only  to  restrictions  imposed 
by  established  rules  of  law.  Though,  as  we 
have  said,  the  instrument  here  Involved  is  a 
trust  instead  of  a  will,  the  same  rule  of  con- 
struction applies;  for  the  intent  of  the  crea* 
tor  of  the  trust  -clearly  was  to  make  such  dis- 
position of  part  at  least  of  her  estate  as  is 
usually  made  by  will. 

[4-0]  When  the  term  "surviving  grand- 
children" is  read  in  connection  with  the  sec- 
ond part  of  the  instrument,  that  providing 
for  the  distribution  of  the  "principal  of  said 
bonds  equally  among  such  of  my  grandchil- 
dren as  shall  be  then  alive,"  it  clearly  ap- 
pears that  she  did  not  limit  the  distribution 
of  the  Income  to  those  only  who  were  living 
at  the  date  of  the  instrument  or  at  her  death. 
The  principal  is  to  be  divided  among  those 
of  her  grandchildren  who  shall  be  alive  on 
January  1,  1950,  apparently  without  regard 
to  the  date  of  their  birth,  provided  it  oc- 
curred prior  to  1950.  Is  It  not  fair  to  assume 
that  she  Intended  the  distribution  of  the 
income  from  the  bonds  to  be  as  broad  in 
scope  as  the  division  of  the  principal?  Her 
own  intention  as  deduced  from  a  reasonable 
and  fair  Interpretation  of  the  entire  Instru- 
ment leads   irresistibly   to   this   conclusion. 

Further,  where  under  the  provisions  of  a 
will  or  trust  instrument  a  gift  to  a  class  is 
postponed  to  a  particular  time,  or  pending 
the  termination  of  a  preceding  estate,  gen- 
erally those  members  of  the  class  take,  and 
those  alone,  who  are  in  being  at  the  arrival  of 
the  time  for  distribution,  unless  the  particu* 
lar  language  used  confines  the  gift  to  those 
in  existence  at  the  date  of  the  Instrument 
or  at  the  death  of  the  testator  or  donor. 
40  Cyc.  1477;  Schouler  on  Wills.  Sxecutors, 
aind  Administrators  (5th  Bd.)  i  630;   Dole  t. 


Keyes,  143  Mass.  237,  9  N.  B.  625 ;  Byrnes  v. 
Stilwell,  108  N.  Y.  458,  90  N.  B.  241,  67 
Am.  B^.  760;  Dulany  v.  Mlddleton,  72  Md. 
67,  19  Atl.  146;  Brewick  v.  Anderson,  267 
111.  169,  107  N.  B.  878;  Theobald  on  Wills 
(7th  Ed.)  p.  681.  In  the  last-named  work  it 
is  said: 

"In  simple  cases,  where  the  gift  is  to  several 
or  the  survivors,  or  to  several  and  the  sur- 
vivors or  the  survivors  of  them,  or  to  a  class 
described  as  surviving,  such  as  surviving  chil- 
dren, or  to  several  of  a  class  with  benefit  of  sur- 
vivorship between  them,  the  rule  is  now  well 
settled  that  survivorship  is  to  be  referred  to  the 
time  when  the  property  or  fund  is  divisible,  and 
those  then  living  will  take  the  whole." 

See,  also,  2  Jarman  on  Wills  (6th  Bd.)  pp. 
2127-2130. 

For  these  reasons  we  are  of  opinion  that 
the  distribution  of  the  income  from  the  trust 
property  must  be  made  to  such  grandchildren 
as  are  in  being  at  the  time  fixed  for  each 
period  of  distribution. 

The  second  question  raised  on  this  appeal, 
namely,  the  determination  of  the  method  for 
distribution  of  the  principal  of  the  trust 
property  on  January  1,  1960,  presents  a  mat- 
ter of  construction  which  we  must  decline 
to  consider  at  this  time.  There  must  be 
something  more  in  a  suit  than  a  demand  for 
a  mere  construction  of  an  instrument.  Many 
contingencies  may  occur  before  January  1, 
1950,  which  will  render  unnecessary,  indeed 
futile,  anything  we  might  say  at  this  time. 
There  Is  no  actual  litigation  in  respect  of 
the  matter  now  sought  to  be  determined 
upon  this  phase  of  the  subject 

"Jurisdiction  in  equity  to  cqnstrue  wiUs 
arises  only  in  cases  where  there  is  necessity  for 
such  construction  in  relation  to  actual  litiga- 
tion as  to  matters  which  are  proper  subjects 
of  equity  jurisdiction,  such  as  relief  on  behalf 
of  an  executor,  trustee,  cestui  que  trust,  or 
legatee."  Buskirk  v.  Ragland,  65  W.  Va.  749, 
65  S.  B.  101;  Martm  v.  Martin,  52  W.  Va. 
381,  44  S.  B.  198. 

It  is  true  that  a  trustee  or  other  fiduciary 
is  sometimes  permitted  to  come  into  a  court 
of  equity  for  a  construction  of  an  instrument 
under  which  he  is  acting  (McDonald  v.  Jar- 
vis,  64  W.  Va.  62,  60  S.  B.  990,  131  Am.  St 
Bep.  889);  but  this  is  only  for  the  purpose 
of  guiding  him  in  the  administration  there- 
of when  the  occasion  confronts  him.  The  de- 
cision which  we  have  announced  on  the  ques- 
tion of  the  distribution  of  the  Income  from 
the  trust  property  is  sufiident  to  guide  the 
trustee  as  to  his  duties  with  respect  thereto 
until  the  time  arrives  for  the  distribution  of 
the  principal  of  the  fund.  It  is  unnecessary 
to  decide  In  advance  all  of  the  many  possible 
contingencies  which  may  occur  while  the 
trust  remains  active  and  continuing.  3  Pom* 
eroy's  Bqulty  Jurisprudence  (4th  Bd.)  1 1167, 
note  2b;  Strawn  v.  Jacksonville  Academy, 
240  111.  Ill,  88  N*  B.  460;  Fuller  v.  McKim, 
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187  Mich.  667,  154  N.  W.  66;  Gebhard  ▼. 
Lenox  Library,  74  N.  H.  416,  68  Atl.  540. 
What  we  liaye  said,  taken  In  connection  with 
the  directions  of  the  instroment  itself,  an- 
swers all  the  purposes  deemed  essential  for 
the  guidance  of  the  trustee  until  the  time 
arrlTes  for  the  termination  of  the  trust  es- 
tate, at  least  so  far  as  we  can  now  perceive. 
If  then  or  sooner  any  question  of  administra- 
tive right  or  power  under  the  trust  may 
arise  demanding  the  aid  of  a  court  of  equity, 
or  Involving  the  right  of  distribution  at  the 
termination  of  the  trust  period,  nothing  here- 
in said  will  operate  to  bar  the  right  to  re- 
sort to  the  proper  tribunal  for  further  di- 
rections in  the  premises. 

For  these  reasons  assigned,  our  order  will 
affirm  the  decree  to  the  extent  that  it  admits 
the  grandchild  bom  after  the  creation  of  the 
trust  to  receive  a  share  of  the  income  from 
the  trust  estate,  and  reverse  the  decree  to  the 
extent  it  attempts  to  adjudicate  other  provi- 
sions of  the  trust  to  be  void  because  violative 
of  the  rule  against  perpetuities,  because,  and 
only  because,  such  adjudication  is  premature 
as  not  now  being  within  the  power  of  the 
court  to  determine,  and  probably  may  not  be 
necessary  until  the  arrival  of  the  date  fixed 
by  the  donor  for  the  final  distribution  of  the 
trust  property;  the  costs  of  the  litigation  to 
be  taxed  as  part  of  the  expenses  of  the  ad- 
ministration. 


(88  W.  va.  669) 

KELLER  T.  WASHINGTON  et  aL 
(No.  3509.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  25,  1919.) 

(SyUahua  by  the  Court.) 

1.  Husband  and  Wife  ^s»49%(6)— Gift  to 
Husband— (Conveyance. 

Delivery  by  a  wife  of  her  money  or  other 
property  to  her  husband,  who  uses  it  in  his 
business  without  an  agreement,  oral  or  written, 
entered  into  by  them  at  the  time,  binding  him 
to  account  therefor  to  her,  gives  rise  to  the 
presumption  of  an  intention  on  her  part  to  be- 
stow it  upon  him  as  a  gift. 

2.  Husband  and  Wife  «=»49%  (5)— Husband 
AS  D£btob  ob  Tbustee— Pboof. 

In  order  to  create  the  relation  of  debtor 
and  creditor,  or  cestui  que  trust  and  trustee, 
between  husband  and  wife,  as  to  such  transac- 
tion, to  the  prejudice  of  his  creditors,  the  proof 
must  be  ample,  clear,  and  satisfactory;  and 
where  the  facts  and  circumstances  tend  to  estab- 
lish an  intention  on  her  part  to  give  him  her 
property  without  limitation  or  restraint,  the 
mere  parol  testimony  of  both  to  show  a  private 
understanding  between  them  of  a  different  char- 
acter, or  that  they  regarded  the  transaction  as 
a  loan  or  trust,  ordinarily  will  not  suffice,  as 
against  creditors  of  an  insolvent  husband,  to 
rebut  the  presumption  of  a  gift 


3.  Husband  and  Wife  ^=s»49%(5)  —  Girr  to 
Husband— Pbesuuftion. 

But  where  there  is  other  evidence  sufficient 
of  itself  to  show,  and  corroborative  of  the  state- 
ments of  the  wife  coupled  with  the  admissions 
of  the  husband  tending  to  show,  an  intention  to 
create  a  trust  to  invest  for  her  benefit  the 
property  intrusted  to  him,  and  there  is  no  con- 
duct inconsistent  with  such  an  intention,  and 
no  circumstance  warranting  the  suspicion  tbat« 
in  acknowledging  the  obligation  to  repay  his 
wife,  the  husband  was  trying  to  favor  or  prefer 
her  to  the  prejudice  of  his  other  creditors,  the 
presumption  of  a  gift  is  deemed  to  be  rebutted. 

4.  Trusts  ^=5»33— Acceptance  of  Monet  fob 
SPEcinc  Purposes. 

Where  a  person,  not  acting  merely  as  agent, 
has  or  accepts  possession  and  control  of  money 
or  other  personal  property,  not  to  deal  with  it 
as  his  own,  but  to  hold  and  apply  it  for  certain 
specific  purposes,  or  for  the  benefit  of  certain 
specified  persons*  a  valid  and  enforceable  trust 
is  created. 

6.  Trusts  «=»1,  62,  91— "Express  Trust"— 
"Resulting  Trust"  —  "Constructive 
Trust," 

An  express  trust  springs  from  the  agreement 
of  the  parties;  a  constructive  or  resulting  trust 
from  the  construction  of  equity,  in  order  to  sat- 
isfy the  demands  of  justice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  EHrst  and  Second  Series,  Construc- 
tive Trust;    Express  Trust;    Resulting  Trust.] 

6.  Limitation  of  Actions  ^=>103(4)— Trusts 
—Repudiation. 

The  statute  of  lindtations  never  applies  to 
express  trusts  until  and  from  the  time  the  trus- 
tee repudiates  the  trust  by  unequivocal  words 
or  acts,  and  such  repudiation  is  brought  to  the 
notice  of  the  beneficiary  in  such  a  manner  as 
to  require  him  promptly  to  assert  his  rights. 

7.  Trusts  ^=>365(2)  ~  Express  Trusts  — 
Laches. 

niough  there  may  be  instances  in  which 
laches  will  run  against  express  trusts,  courts 
of  equity  apply  the  rule  in  such  cases  less 
readily  than  in  cases  of  constructive  or  result* 
ing  trusts,  and  rarely  ever  do  so  unless  the 
lapse  of  time  is  of  such  duration,  and  the  cir- 
cumstances of  such  character,  as  to  indicate 
clearly  a  relinquishment  or  abandonment  there- 
of, or  unless  a  situation  has  arisen  in  the  na- 
ture of  an  estoppel  which  will  make  it  dearly 
inequitable  and  unjust  to  enforce  it. 

8.  Creditors'  Suit  ^=s>57  —  Lrra  Claih 
Against  Husband— Distribution. 

When  a  wife  places  her  personal  property  in 
the  hands  of  her  husband  in  trust  to  invest  for 
her,  and  he  later  becomes  insolvent,  she  may, 
upon  declining  to  assert  any  possible  lien  rights 
she  may  have  to  the  detriment  of  other  creditors, 
present  her  daim  as  a  general  creditor,  and  is 
entitled  to  participate  proportionatdy  with  oth- 
er general  creditors  in  the  distribution  of  any 
fund  derived  from  the  sale  of  the  insolvent's 
real  or  personal  property,  after  all  spedfic  and 
general  liens  chargeable  thereto  are  satisfied. 
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9.  Husband  and  Wnns  ^=»144— Indebted- 
ness OF  Wife— Acknowledgment. 

When  the  husband  in  such  a  case,  years 
after  he  received  his  wife's  money  or  property, 
acknowledges  by  written  statement  the  validity 
of  her  daim  against  him,  bnt  seeks  to  defer 
payment  or  restitution  until  all  his  other  debts 
are  satisfied,  her  acceptance  of  such  statement, 
when  not  based  upon  a  valuable  consideration, 
generally  does  not  operate  as  a  waiver  of  her 
right  to  participate  with  general  creditors  of 
the  common  debtor. 

10.  OONTBAOTS      ^=5>47— WaIVEK--C0N8IDEBA- 
TION, 

No  agreement  to  waive  an  existing  legal 
right  is  valid  unless  it  rests  upon  a  considera- 
tion deemed  legaUy  sufficient. 

Williams,  J.,  dissenting. 

Appeal  from  Gircuit  Court,  H,amp8hire 
County. 

Suit  by  Louise  E.  Keller  against  R.  M. 
Washington,  Mary  Cavitt  Washington,  his 
wife,  and  others.  From  a  decree  overruling 
her  exceptions  to  the  report  of  the  commis- 
sioner appointed  to  ascertain  for  court's  in- 
formation the  realty  of  R.  M.  Was3iington, 
the  liens  against  his  estate,  and  the  priorities 
thereof,  and  confirming  the  report,  Mary 
Cavitt  Washington  appeals.  Reversed  and  re- 
manded, with  directions. 

6.  K.  Kump,  of  Romney,  and  Walter  C. 

Capper,  of  Cumberland,  Md.,  for  appellant 

J.  &L  Zimmerman,  of  Romney,  for  appellees. 

LYNCH,  J.  The  appellant,  Mary  Cavitt 
Washington,  acquired  through  the  estate  of 
her  deceased  father,  Josephus  Cavitt,  valu- 
able real  and  personal  property  owned  by 
him  in  the  state  of  Texas.  The  land  devised 
or  allotted  to  her  she  caused  to  be  sold  at 
the  instance  of  her  husband,  R.  M.  Washing- 
ton, to  whom  she  was  married  in  1886.  The 
proceeds  of  the  sale  she  likewise  at  his  in- 
stance delivered  to  him,  together  with  all 
or  most  of  the  personal  property  derived 
from  her  father's  estate;  and  such  of  it  as 
was  not  converted  into  money  when  so  re- 
ceived he  sold  or  assigned,  and  apiMirentiy 
devoted  the  proceeds  to  his  individual  person- 
al use.  In  this  manner  her  patrimony  came 
into  his  possession  or  under  his  control  at 
various  times  after  the  marriage,  though  the 
dates  of  the  receipt  of  all  of  it  are  not  dis- 
closed. She  did  not  demand  any  notes  or 
memoranda  evidencing  the  receipt  thereof  or 
the  purpose  of  its  delivery  to  him,  or  if  lAe 
did  make  such  demand,  he  did  not  comply 
therewith  until  February  28,  1914,  when,  by 
way  of  recognition  of  an  indebtedness  to  her 
for  the  various  sums,  aggregating  $35,770.81, 
be  executed  a  paper  filed  in  the  record  to 
which  we  shall  have  occasion  to  refer  at  a 
later  stage  of  this  review. 

The  decree  from  which  she  has  appealed 


overruled  her  exceptions  to  the  report  of  the 
commissioner  to  whom  the  cause  was  referred 
to  ascertain  for  the  information  of  the  court 
the  real  estate  of  R.  M.  Washington,  and  the 
liens  chargeable  against  his  estate,  and  the 
priorities  thereof,  and  confirmed  the  report. 
The  report  and  decree  denied  the  right  claim- 
ed by  her  to  participate  in  the  distribution 
of  the  proceeds  of  the  sale  of  the  lands  and 
personal  property  of  her  husband,  who,  it 
seems,  is  hopelessly  insolvent.  Bis  invest- 
ments^  though  large  and  valuable,  are  grossly 
inadequate  to  meet  his  liabilities. 

The  refusal  of  such  right  is  sought  to  be 
sustained  by  appellees,  who  are  common  and 
lien  creditors  of  the  insolvent,  upon  the 
grounds:  (1)  That  the  delivery  of  the  money 
or  property  to  the  husband  did  not  create  the 
relation  of  debtor  and  creditor,  but  pre- 
sumably was  a  gift  to  him  by  her ;  (2)  that, 
if  it  was  a  debt,  it  is  barred  by  the  statute 
of  limitations,  or,  if  not  by  the  statute,  by 
her  laches.  She  seeks  to  reverse  the  decree, 
and  supplant  it  by  another  allowing  the 
claim,  on  the  ground  that  the  money  was  de- 
livered and  received  in  trust  for  investment 
for  her  at  interest,  pursuant  to  an  oral 
agreement  entered  into  between  them  on  the 
several  dates  of  the  delivery.  She  does  not, 
however,  attempt  to  trace  it  to  any  specific 
property  in  which  it  was  invested  by  him, 
or  ask  to  have  it  declared  to  be  a  lien  or 
charge  against  any  particular  part  of  her 
husband's  lands  or  personal  property,  but 
she  does  ask  to  be  permitted  to  Join  ratably 
with  other  creditors  of  her  husband  in  the 
distribution  of  the  surplus  proceeds  remain- 
ing after  the  payment,  in  whole  or  in  part, 
of  the  specific  liens  on  certain  parcels  of  his 
real  estate,  not  as  a  trust  fund  in  his  hands, 
but  by  way  of  enrichment  of  his  estate  to 
that  extent,  and  merely  as  a  debt  entitled  to 
such  participation  notwithstanding  its  char- 
acter as  a  trust  fund.  In  other  words,  as  she 
cannot  point  out  with  certainty  any  prop- 
erty, real  or  personal,  not  subject  to  liens 
created  by  him  with  her  consent  evidenced 
by  her  Joining  with  him  in  creating  them, 
if  such  there  be,'  she  expresses  a  willingness 
to  accept  a  share  of  such  surplus  ratably 
with  other  creditors  of  her  husband. 

[1]  Delivery  by  a  wife  of  her  money  or 
property  to  her  husband,  who  uses  it  in  his 
business  without  an  agreemient,  oral  or  writ- 
ten, entered  into  by  them  at  the  time,  bind- 
ing him  to  account  therefOr  to  her,  gives  rise 
to  the  presumption  of  an  intention  on  her 
part  to  bestow  it  upon  him  as  a  gift,  and,  in 
order  to  create  the  relation  between  them  of 
debtor  and  creditor  as  to  such  a  transaction 
to  the  prejudice  of  his  creditors,  the  proof 
must  be  ample,  clear  and  satisfactory.  Bank 
V.  Atkinson,  32  W.  Va.  203,  9  S.  E.  175 ;  Zinn 
V.  Law,  32  W.  Va.  447,  9  S.  E.  871 ;  Bennett 
V.  Bennett,  37  W.  Va.  396,  16  S.  B.  638,  38 
Am.  St  Rep.  47;  Crumrine  v.  Crumrine,  50 


^ss»For  oth«r  oasM 
96  S.B.~-56 


■sme  topic  and  KBT-NUMBER  In  all  Key-Numbered  Disests  and  Indexoa 


882 


98  SOUTHEASTBBN  RBPORTBB 


(W.Va. 


W.  Va.  22e,  40  S.  B.  341,  88  Am.  St. 
Rep.  859;  Homer  t.  Huffman,  52  W.  Va.  40, 
43  S.  m  132 ;  Morris  v.  Westerman,  79  W.  Va. 
502,  508,  92  S.  E.  567.  Likewise  Where  the 
facts  and  circumstances  tend  to  establish  an 
intention  on  her  part  to  give  him  her  prox>- 
erty  without  limitation  or  restraint,  with  the 
right  to  appropriate  it  to  any  purpose  he  may 
desire  without  regard  to  any  obligation  to  re- 
store the  possession  or  account  therefor  to 
her,  and  he  uses  and  deals  with  it  as  if  he 
were  the  real  and  sole  owner,  the  mere  parol 
testimony  of  both  to  show  a  private  under- 
standing between  them  of  a  different  char- 
acter, or  that  they  considered  the  transaction 
as  a  loan  or  trust,  ordinarily  will  not  suffice, 
as  against  creditors  of  an  insolvent  husband, 
to  rebut  the  presumption  that  a  gift  was  in- 
tended. Zinn  T.  Law,  supra ;  Homer  y.  Huff- 
man, supra ;  Cheuvront  v.  Horner,  02  W.  Va. 
476;  Morris  v.  Westerman,  supra. 

[2,  3]  The  basis  for  the  presumption  of  a 
gift  as  between  husband  and  wife,  and  the 
difficulty  of  overcoming  it  by  proof  when  the 
rights  of  creditors  are  involved  are  well 
stated  in  Morris  v.  Westerman,  supra,  79  W. 
Va.  page  508,  92  S.  B.  570: 

"If  she  had  had  the  property  in  her  posses- 
sion or  the  title  in  her  name  and  within  her 
control,  and  delivered  or  conveyed  it  to  him, 
or  permitted  him  to  take  possession  of  it,  with- 
out any  understanding  or  agreement  for  retnm 
thereof,  there  would  have  been  a  presumption 
of  a  gift.  «  *  *  But  if,  under  such  circum- 
stances, he  had  contemporaneously  given  her 
his  note  or  other  obligation^  *  *  *  or  ev^i 
verbally  promiaed  to  pay  or  return  it,  no  such 
presumption  would  have  arisen.  The  transac- 
tion would  have  created  the  relation  of  debtor 
and  creditor.  In  most  instances,  however,  if 
not  all  of  them,  the  verbal  agreement  is  rejected 
for  want  of  sufficient  proof  or  inconsistency 
with  conduct." 

Here  there  is  neither  such  inconsistency  of 
conduct  nor  want  of  sufficient  proof  to  rebut 
the  presumption  of  gift  Tme  there  was  no 
written  agreement  to  invest  for  the  wife's 
benefit;  no  notes  or  other  documentary  evi- 
dence of  the  real  character  of  the  transac- 
tion given.  All  the  negotiations  were  oral. 
The  m(mey  or  property  passed  directly  to  Mrs. 
Washington  or  to  her  husband  through  the 
hands  of  her  brother,  J.  B.  Cavitt,  who  act- 
ed on  behalf  of  his  and  Mrs.  Washington's 
mother,  the  executrix  of  their  father's. es- 
tate, and  as  such  agent  he  made  all  the  set- 
tlements with  the  heirs  of  their  father  and 
distributees  of  the  estate,  as  he  also  did  sub- 
sequently with  respect  to  their  mother's  es- 
tate. Mrs.  Washington's  share  of  the  prop- 
erty inherited  from  both  sources  he  paid  to 
her  personally,  or  to  her  husband  at  her  di- 
rection, but  not  without  protest  in  her  be- 
half, manifested  by  corresi)ondence  conduct- 
ed by  him  with  her  and  her  husband  regard- 
ing the  ai^lication  of  the  money,  the  result 
of  which  was  as  he  says  that  "finally  he  [the 
husband]  stated  to  me  that  he  had  all  of 


Mrs.  Washington's  money  Invested  for  her  in 
such  a  way  that  she  would  get  it  hack  with 
good  earnings." 
He  also  says: 

"From  many  statements  made  to  me  by  R. 
M.  Washington  at  the  times  he  received  these 
different  sums  of  money  and  on  many  other  oc- 
casions be  induced  me  to  believe  that  he  was 
getting  all  this  money  from  my  sister  to  be  in- 
vested for  her,  and  that  he  was  in  duty  and 
honor  bound  to  handle  it  for  her  in  such  a  way 
that  it  would  make,  her  good  interest" 

The  reasonable  deduction  from  this  testi- 
mony given  by  a  witness  having  peculiar 
knowledge  of  these  frequent  transactions,  and 
being  an  active  agent  participating  in 
them  during  a  period  of  several  years,  is  tliat 
he  meant  what  his  language  clearly  imports, 
namely,  that  It  M.  Washington  received  the 
property  upon  the  agreement  to  reinvest  It 
for  his  wife,  and  not  that  she  had  loaned  it 
to  him.  It  is  not  susceptible  of  any  other 
reasonable  interpretation.  The  trend  of 
what  the  witness  says,  the  force  of  the  lan- 
guage he  uses,  and  the  implications  embodied 
in  it,  warrant  but  one  conclusion  when  finally 
construed  as  a  whole.  So  that  without  ac- 
crediting any  probative  force  or  value  to  the 
oral  testimony, of  Mrs.  Washington  relative 
to  the  purpose  for  which  she  delivered  the 
money  or  its  equivalent  to  her  husband,  or  his 
recognitit>n  in  the  paper  signed  by  him  of  the 
liability  and  amount  thereof,  there  remains 
in  the  record  enough  to  permit  us  to  discern 
the  true  character  of  the  negotiations  between 
them,  in  respect  to  her  property.  The  only 
effect  of  the  combined  testimony  is  to  rai- 
der more  obvious  that  which  is  sufiiciently  ap- 
parent for  the  purpose  of  reaching  a  Juat 
conclusion  as  to  the  merits  of  her  claim. 

[9, 10]  Certainly  in  view  of  the  separation 
before,  and  the  apparent  hostility  existing 
betwefui,  them  at  the  time  the  paper  was  exe- 
cuted, and  in  view  of  the  harsh  terms  of  the 
paper  itself,  we  perceive  no  circumstance  to 
excite  or  warrant  the  suspicion  that,  in  ac- 
knowledging the  obligation  to  repay  his  wife, 
Washington  was  trying  to  favor  or  prefer 
her  to  the  prejudice  of  his  other  creditors. 
Indeed,  the  terms  so  prescribed  deferred  pay- 
ment to  her  until  after  his  other  debts  were 
satisfied.  Clearly  this  he  could  not  lawfully 
do  without  her  consent  or  promise  to  tore- 
bear  to  urge  Immediate  payment  or  to  sue  to 
enforce  payment,  and  if  she  had  so  promised, 
of  which  thei-e  is  not  a  word  of  proof,  it 
would  not  avail  because  there  was  no  con- 
sideration on  which  the  promise  could  stand. 
No  agreement  to  waive  a  legal  right  is  valid 
unless  it  rests  upon  a  consideration  deaned 
legally  sufiicient.  Charleston  Lrumber  Co. 
V.  Friedman,  64  W.  Va.  151,  61  Sw  E.  815: 
Bays  V.  Johnson,  80  W.  Va.  559,  562,  92  S. 
R  792.  This  postponement,  he  att^npted  to 
justify  or  excuse  upon  the  assumption  that 
an  unqualified  agreement  to  pay  her  would 
tend  to  the  further  ^nbarrassment  and  com- 
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plezity  of  bis  business  rdatlon  to  otber  credi- 
tors witb  *wbom  be  bad  contracted  tbe  In- 
debtedness, to  wbicb  be  desired  to  subordi- 
nate payment  to  ber.  Instead  of  according  to 
ber  tbe  benefit  of  a  co-ordination  Justly  due 
ber.  Tbe  mere  acceptance  of  tbe  paper,  we 
tbink,  did  not  operate  as  a  waiver  of  tbe  rl^t 
to  press  ber  claim,  tbe  Justness  of  wbicb  be 
80  acknowledged.  Evidently  she  did  not  ac- 
quiesce in  tbe  voluntary  restrictions  so  placed 
upon  ber  rigbts,  and  bis  stipulation  to  tbat 
effect  was  inoperative,  for  be  was  already  in 
duty  bound  to  return  to  ber  tbe  mon^  wbicb 
be  beld.  Beyond  tbe  mere  acceptance  of  tbe 
paper,  no  witness  testifies  that  she  agreed  to 
postpone  tbe  assertion  of  ber  claim.  She 
cannot  be  prejudiced  by  tbe  failure  to  call  R. 
M.  Wasbizigton  to  testify  in  her  behalf.  She 
was  not  bound  to  do  so,  though  be  was  with- 
in reach  of  tbe  court's  process. 

[4-01  The  presumption  of  a  gift  being  over- 
come or  rebutted,  we  are  of  opinion  that  the 
husband,  in  accepting  the  money,  assumed  to 
act  as  trustee  for  his  wife  with  regard  to  its 
investment  The  difference  between  an  ex- 
press and  a  constructive  or  resulting  trust  is 
clearly  set  forth  in  Currenoe  v.  Ward,  43  W. 
Va.  367,  27  S.  E.  329,  and  Newman  v.  New- 
maui  60  W.  Va.  371,  376,  65  S.  E.  377,  7  L. 
R.  A.  (N.  S.)  370.  Tbe  former  springs  from 
tbe  agreement  of  the  parties,  the  latter  from 
the  construction  of  equity  in  order  to  satisfy 
the  demands  of  Justice.  Clearly  the  under- 
standing and  agreement  of  tbe  parties  here 
was  that  tbe  husband  should  undertake  for 
tbe  wife  the  investment  of  her  property,  and 
return  to  her  the  principal  thereof  unimpair- 
ed, but  augmented  by  tbe  Interest  it  should 
earn  under  bis  management.  Hie  elements  of 
a  loan  are  wanting.  The  agreement  was  not 
to  pay  ber  Interest  for  tbe  use  of  her  money, 
but  the  interest  earned  by  it.  Where  a  person, 
not  acting  merely  as  agent,  has  or  accepts 
possession  and  control  of  money,  promissory 
notes,  or  other  personal  property,  with  tbe 
express  or  Invplied  understanding  tbat  he  Is 
not  to  bold  it  as  bis  own  absolute  property, 
but  is  to  bold  and  apply  it  for  certain  spe- 
cific purposes,  or  for  the  benefit  of  certain 
specified  persons,  a  valid  and  enforceable 
trust  exists.  89  Gya  70, 71 ;  Stanley  v.  Pence, 
160  Ind.  686,  66  N.  E.  61,  67  N.  EL  441;  Gra- 
ham's Adm'r.  v.  English,  160  Ky.  376,  169 
S.  W.  836;  First  NaU.  Bank  v.  Hinkle  (Okl.) 
162  Pac.  1092.  It  is  true  that  tbe  relation  of 
principal  and  agent  is  very  similar  to  tbat 
Involved  in  a  trust  between  the  cestui  and 
trustee,  and  it  is  frequently  difficult  to  mark 
tbe  dividing  line  between  them.  Yet  in  this 
case  there  was  more  than  an  agency  involved. 
An  agent  usually  acts  in  a  representative 
capacity  In  the  name  of  the  principal,  and 
binds  the  latter  by  acts  done  within  the  Bcoipe 
of  tbe  agency.  A  trustee  does  not  act  In 
sudi  a  representative  capacity,  but  not  in- 
frequently deals  with  oth^s,  as  one  having 
full  control  and  rl^t  of  disposition  of  the 


property  Intrusted  to  him,  though  vested  in 
him  for  tbe  benefit  of  another.  The  nature  of 
the  hustHind's  control  over  the  property  in 
this  case,  and  the  Judgment  and  discretion 
required,  were  such  as  to  constitute  an  ac- 
tXVQ  and  continuing  administrative  trust 
First  Natl.  Bank  v.  Hinkle,  supra. 

[7]  As  a  further  argument  to  support  the 
decree,  appellees  assert  that  the  claim  of  Mrs. 
Washington  \b  barred  either  by  tbe  statute 
of  limitations  or  by  laches.  It  is  well  settled, 
however,  that  the  former  never  applies  to 
express  trusts  until  and  from  the  time  the 
trustee  repudiates  tbe  trust  by  unequivocal 
words  or  acts,  and  such  repudiation  is 
brou£^t  to  the  notice  of  the  beneficiary  in 
such  a  manner  as  to  require  him  promptly  to 
assert  his  rights.  Ruckman  v.  Cox,  63  W. 
Va.  74,  69  S.  E.  700.  And,  though  there  may 
be  instances  in  which  laches  will  run  against 
express  trusts,  courts  of  equity  apply  the  rule 
in  such  cases  less  readily  than  in  cases  of 
constructive  or  resulting  trusts,  and  rarely 
ever  do  so  unless  the  lapse  of  time  has  been 
so  long,  and  tbe  circumstances  of  such  char- 
acter, as  to  establish  clearly  a  relinquish- 
ment or  abandonment  thereof,  or  unless  a 
situation  has  arisen  in  the  nature  of  an  es- 
toppel which  will  make  it  clearly  inequitable 
and  unjust  to  enforce  it  Newman  v.  New- 
man, 60  W.  Va.  371,  55  S.  B.  377,  7  L.  R.  A. 
(N.  S.)  370 ;  Roush  v.  Griffith,  65  W.  Va.  752. 
762,  66  S.  E.  168;  Ash  v.  Wells,  76  W.  Va. 
711,  86  S.  E.  750. 

Wherein  the  doctrine  of  laches  applies  to 
exclude  the  participation  demanded  by  ap- 
pellant counsel  do  not  point  out,  except  by 
its  mere  invocation  to  th^r  relief  from  the 
burden  of  her  claim,  or  as  revealed  by  the 
circumstances  appearing  in  the  cause.  There 
is  nothing  to  show  relinquishment  or  aban- 
dosvnent  of  the  claim  against  her  husband. 
The  delicate  relation  subsisting  between  the 
parties  may  have  constituted  tbe  reason  for 
her  long  acquiescence  in  bis  use  of  tbe  prc^ 
erty  unaccompanied  by  tbe  slightest  inten- 
tion to  relinquish  or  abandon  ber  claim  to  the 
property.  Morris  v.  Westerman,  supra.  Her 
silence  is  not  a  decisive  or  a  clear  index  to  her 
intention.  In  going  to  the  inception  of  this 
transaction,  we  find  an  agreement  by  tbe 
husband  to  take  and  Invest  his  wife's  prop- 
erty in  her  behalf,  a  trust  agreement  not  de- 
prived of  its  diaracter  as  such  because  of  the 
long  acquiescence  of  the  wife.  With  respect 
to  the  trust  deeds  In  which  she  Jc^Ined  her 
husband.  It  may  well  be  tbat  she  would  have 
been  estopped  to  assert  her  claim  as  against 
those  whose  claims  are  secured  by  such  in- 
struments. But  no  question  arises  concern- 
ing them,  for  they  seem  to  have  been  fore- 
closed, and  the  liens  satisfied  to  the  extent 
of  the  snms  realized  from  the  property  sold. 
And  as  against  unsecured  creditors,  she  is 
not  attempting  to  secure  preferential  treatr 
moit  to  their  detriment,  as  we  understand, 
bat  expresses  willingness  to  stand  equally 
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with  tDem  as  a  general  creditor.  It  cannot 
be  said,  therefore,  that  her  claim  is  barred 
merely  because  of  delay  in  the  assertion  of 
her  right 

[8]  Ix>oking  into  the  situation  without  prej- 
udice against  her  or  any  creditor  of  her  hus- 
band, or  predilection  for  either  or  any  of 
them,  so  far  as  their  legal  or  equitable  rights 
and  interests  are  involved,  and  with  no  ob- 
ject other  than  to  discover  the  real  merits  of 
the  controversy,  we  observe  no  substantial 
reason  founded  upon  the  circumstances  re- 
vealed for  denying  the  claim  of  the  wife  to 
have  set  apart  to  her  what  she  asks.  The 
theory  of  a  gift  being  unsupported  except 
by  the  legal  presumption,  sufficiently  rebut- 
ted, as  we  have  seen,  these  facts  stand  out 
prominently  as  unquestioned  by  any  pretense 
of  a  contrary  purport  The  vast  real  estate 
of  her  husband,  most  of  which  he  perhaps  ac- 
quired by  disloyalty  to  the  trust  reposed  In 
him,  she  has  willingly  i)ermitted  to  be  ex- 
hausted and  applied  to  the  liquidation  of  his 
lien  liabilities^  whereby  her  heritage  has  in 
large  measure  already  gone  to  reimburse  his 
creditors.  Had  she  required  the  execution  of 
fomml  obligations  binding  him  to  repay  her 
the  money  so  advanced  on  trust  and  ex- 
pended, she  knows  not  how  or  where,  could 
the  creditors  equitably  or  legally  deny  or 
question  her  right  to  participate  as  distrib- 
utee of  his  estate,  though  they  may  not 
have  known  of  the  documents?  This  ques- 
tion this  court  answered  in  Righter  v.  Riley, 
42  W.  Va,  633.  26  S.  E.  357,  and  in  point  3  of 
the  syllabus  said: 

"Where  is  it  clearly  shown  that  a  married 
woman  holds  a  bona  fide  debt  against  her  hus- 
band, she  is  entitled  to  the  same  legal  rights 
as  any  other  creditor,  except  as  to  remedy.'* 

I/ikewise  in  Bolyard  ▼.  Bolyard,  79  W. 
Va.  554,  91  S.  B.  629,  K  R.  A.  1917D,  440,  the 
discussion  preliminary  to  a  decision  of  the 
case  notes  the  difference  between  the  right 
of  husband  and  wife  to  enter  into  contracts 
as  between  themselves  and  the  enforceability 
of  such  contracts  in  actions  at  law  and  suits 
in  equity.  And  with  peculiar  aptness  and 
perspicuity  the  opinion  says: 

"In  the  broad  sense  of  the  law,  including  the 
equity  jurisprudence  as  well  as  the  legal,  they 
are  valid.  The  partial  condemnation  does  not 
rest  upon  anything  vidous  in  the  sense  of  im- 
morality. It  goes  no  farther  than  exclusion 
from  legal  cognizance,  and  this  exclusion  is  ef- 
fected merely  to  place  them  within  the  exclusive 
cognizance  of  that  class  of  courts  whose  pro- 
cedure and  remedies  are  sufficiently  flexible  and 
varied  to  enable  them  to  do  justice  under  all 
circumstances." 

Bolyard  t.  Bolyard  and  Righter  ▼.  Riley 
are  in  accord  as  to  the  views  expressed  in 
both  respecting  the  enforcement  of  the  con- 
tracts of  husband  and  wife  made  with  each 
other  during  coverture,  if  just  and  reason- 
able^ and  the  forum  to  which  recourse  must 


be  had  for  that  purpose.  Hence,  since  such 
contracts  are  enforceable  only  in  equity,  they 
are  not  totally  invalid,  but  only  partially  so, 
and  their  validity,  or  rather  their  enforce- 
ability, depends  to  some  extent  upon  the 
forum  in  which  suit  on  them  is  brought,  as 
sometimes  is  the  case  with  other  contracts. 
This  being  a  suit  in  a  court  of  equity,  there 
can  be  no  question  of  the  right  of  Mrs.  Wash- 
ington to  enforce  the  daim  asserted  by  her, 
at  least  so  far  as  the  forum  is  concerned, 
and  for  the  further  reason  that  equity  Is  the 
proper  tribunal  in  which  to  enforce  trusts. 

Though  her  claim  originated  as  a  trust, 
she  is  not  attempting  to  assert  lien  rights 
paramount  to  those  of  other  lien  creditors, 
and  we  do  not  say  that  she  could  have  done 
so  to  their  prejudice.  As  to  any  balance  re- 
maining unpaid  after  the  foreclosure  of  all 
speciflc  liens,  her  claim  stands  upoii  an  equal- 
ity with  respect  to  those  of  other  general 
creditors,  thus  making  it  a  contest  between 
general  creditors.  Other  creditors  of  the  in- 
solvent cannot  be  heard  to  say  that  she  is 
estopped  to  assert  her  daim  because  they 
were  ignorant  of  its  existence,  when  we  have 
already  seen  that  it  is  not  barred  by  the 
statute  of  limitations  or  by  laches.  They  are 
not  injured  by  the  fact  of  thdr  ignorance  of 
her  rights  any  more  than  one  of  them  is  in- 
jured because  of  his  ignorance  of  the  claim  of 
any  other  creditor  unrelated  to  the  insolvent 
by  blood  or  marriage.  Such  defense  would  be 
eminently  proper  in  the  circumstances  pre- 
sented if  the  wife  was  trying  to  assert  a 
preferred  claim. 

For  these  several  reasons  assigned  we  are 
of  opinion  to  reverse  the  decree  and  remand 
the  cause,  with  direction  to  allow  the  claim 
contested  to  partldpate  proportionally  with 
other  general  claims  in  the  distribution  of 
any  fund  derived  from  the  sale  of  the  R.  M. 
Washington  property  not  aiH>lled  to  the  dis- 
charge of  speciflc  liens  on  eadi  tract  subject 
thereto,  and  to  judgment  or  other  lien  in- 
cumbrances thereon,  and  to  grant  to  Mrs. 
Washington  the  right  to  participate  pro  rata 
with  other  creditors  as  to  such  excess. 

WILLIAMS,  J.  (dissenting).  I  do  not 
think  the  evidence  offered  by  Mrs.  Washing- 
ton to  establish  the  alleged  trust  between  her- 
self and  husband  is  sufficiently  certain  and 
definite  to  overcome  the  legal  presumption 
that  the  funds  belonging  to  her,  whidi  she 
riermitted  him  to  receive  and  handle  as  if 
they  were  his  own,  were  mutually  understood 
as  a  gift  She  does  not  attempt  to  state  any 
agreement  between  them,  and  no  note  or  mem- 
orandum was  made  at  the  time  he  received 
any  part  of  her  funds,  although  he  received 
many  thousands  of  dollars  at  different  times, 
extending  over  a  period  of  30  yearsb  She 
kept  no  memoranda  of  the  amounts,  and,  ap- 
parently, had  to  d^^id  on  her  brother  for 
the  information  as  to  the  suma  her  husband 
had  recetved.     Her  brother,  the  only  other 
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witness  to  any  such  trust  agreement,  simply 
4says: 

**'From  many  statements  made  to  me  by  R. 
M.  Washington  at  the  times  he  received  these 
different  sums  of  money,  and  on  many  other 
-occasions  he  induced  me  to  believe  that  he  was 
getting  all  this  money  from  my  sister  to  be  in- 
vested for  her,  and  that  he  was  in  duty  and 
honor  bound  to  handle  it  for  her  in  such  a  way 
that  it  would  make  her  good  interest." 

What  did  his  brother-in-law  say  that  In- 
duced his  belief?  Witness  does  not  say. 
Perhaps  his  belief  was  ill-founded.  This  tes- 
timony, I  think,  falls  far  short  of  the  rule 
as  to  clear  and  certain  evidence  required  to 
overcome  the  presumption  of  a  gift  by  the 
wife  to  the  husband,  after  the  lapse  of  years 
4ind  the  Intervention  of  rights  of  his  creditors. 
R.  D.  Johnson  Milling  Co.  v.  Read,  76  W. 
Va.  557,  85  S.  E.  726;  Miller  v.  Cox,  38  W. 
Va.  747,  18  S.  E.  960;  Bennett  ▼.  Bennett,  37 
W.  Va.  S96,  16  S.  B.  638,  38  Am.  St  Rep. 
47;  and  Bank  v.  Atkinson,  32  W.  Va.  203,  9 
«.  B.  175. 


(83  W.  Va.  640) 

BELL  V.  KANAWHA  TRACTION  &  ELEC- 
TRIC CO.     (No.  3738.)* 

<Supreme  Court  of  Appeals  of  West  Virginia. 

March  25,  1919.) 

(Syllabus  by  ike  Court.) 

1.  Contracts   «=»303(2)— Excuse  fob  Non- 
PEBF0BMANC1&— Statute. 

Where  a  contract  is  lawful  at  the  time  it 
Is  entered  into,  but  before  it  has  been  fully 
^executed  its  further  performance  is  rendered 
impossible  by  a  valid  legislative  act,  or  by  some 
•other  supervening  cause  over  which  the  parties 
have  no  control,  they  will  be  excused  from  its 
further  performance. 

2.  CoNTBACTS  ^=s>319(2)  —  Excuse  fob  Non- 

PEBFOBM  AMCE— D  AM  A  GBS. 

In  such  case  neither  party  may  recover  the 
•consequential  damages  which  result  to  him  by 
reason  of  the  failure  of  performance  upon  the 
part  of  the  other. 

■8.  Contracts  ^=»319(2)~Excu8ed  Pebfobv- 

ANCE— RECOVEBT    OF    CONSIDEBATION. 

But  in  such  case,  where  one  party  has  paid 
the  full  consideration  for  the  contract,  in  ac- 
cordance with  its  terms,  and  the  other  party 
has  not  performed,  or  has  only  partially  per- 
formed, the  party  so  performing  will  be  entitled 
to  recover  back  the  consideration  paid  by  him, 
or  its  value,  in  toto  or  pro  tanto,  as  the  failure 
to  perform  by  the  other  party  is  total  or  only 
partial. 

(Addiiianal  Syllabus  by  Editorial  Staff.) 

4.  Railboads  ^=s>64(2)  —  Right  of  Wat- 
Cancellation  OF  Deed— Effect. 

Where  performance  of  a  railroad's  contract, 
in  consideration  of  a  right  of  way,  to  transport 
•owner  and  his  family  without  charge,  has  been 


made  illegal  by  Hepburn  Act  June  29,  1006 
(U.  S.  Comp.  St  S§  8563-8604aA),  and  Laws 
W.  Va.  1913,  c.  9,  §§  6,  7  (Code  1913,  c.  15o, 
{{  6,  7  [sees.  641,  642]),  cannot  be  rescinded, 
as  the  right  of  way  has  been  dedicated  to  the 
public  use,  and  cannot  be  withdrawn  therefrom 
in  the  interest  of  a  private  individual. 

5.  Railroads  ^=>64(1)  —  Right  of  Wat— 
Patubnt  of  Considebation. 

A  railroad,  contracting  in  1901,  in  consid- 
eration of  a  right  of  way,  to  furnish  to  the 
owner  free  transportation  thereover  for  him- 
self and  family,  was  excused  from  further  per- 
formance outside  the  state  by  Hepburn  Act 
June  29,  1906,  and  within  the  stote  by  Laws  W. 
Va.  1913,  c.  9,  SS  6,  7,  both  making  perform- 
ance illegal  and  impossible. 

Error  to  Circuit  Court,  Wood  County. 

Suit  by  William  Bell  against  the  Kanawha 
Traction  &  Electric  Company.  Demurrer  to 
plaintiff's  declaration  sustained,  and  he 
brings  error.  Reversed,  demurrer  overruled, 
and  case  remanded. 

C.  M.  Hanna,  R.  E.  Bills,  and  Reese  Bliz- 
zard, all  of  Parkersburg,  for  plaintiff  in  er- 
ror. 

Van  Winkle  ft  Ambler,  of  Parkersburg,  for 
defendant  in  error. 

RITZ,  J.  This  writ  of  error  Is  prosecuted 
to  review  a  Judgment  of  the  circuit  court 
of  Wood  county  sustaining  a  demurrer  to 
the  plaintiff's  declaration. 

In  the  year  1901  the  defendant  secured 
from  the  plaintiff  a  right  of  way  for  its  car 
track  through  a  certain  tract  of  land  owned 
by  him  in  the  county  of  Wood;  the  sole 
consideration  therefor  being  that  the  de- 
fendant, when  its  road  was  constructed, 
would  furnish  to  the  plaintiff  free  trans- 
portation thereover  for  himself  and  his  fam- 
ily. In  accordance  with  the  agreement,  such 
free  transportation  was  furnished  until  the 
year  1906,  when  the  Congress  of  the  United 
States,  by  the  passage  of  the  Hepburn  Act 
(Act  Cong.  June  29,  1906,  c.  8591,  34  Stat. 
5S4  [U.  S.  Comp.  St.  §{  8563-8604aa]),  made 
it  Impossible  for  the  defendant  to  comply 
with  its  contract  The  agreement  was, 
however,  modified  at  that  time  so  as  to  pro- 
vide for  the  furnishing  of  such  transporta- 
tion only  within  the  state  of  West  Virginia, 
and  as  modified  was  performed  by  the  de- 
fendant until  the  year  1913,  when  the  Leg- 
islature of  West  Virginia,  by  an  act  (Laws 
1913,  c  9,  S§  6,  7  [Code  1913,  c.  15o,  §{  6,  7, 
(sees.  641,  642]),  made  it  unlawful  for  the 
defendant  to  further  perform  the  contract 
even  to  that  extent.  This  suit  was  there- 
after brought  to  recover  the  value  of  the 
consideration  given  by  the  plaintiff  for  such 
free  transportation  to  the  extent  that  the 
same  had  not  already  been  furnished. 

The  substantial  question  Involved  Is  wheth- 
er the  declaration  presents  a  cause  of  ac- 
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tiOD.  It  is  not  contended  that  the  contract 
in  its  inception  was  not  entirely  legal  and 
proper,  snch  a  contract  as  the  parties  had 
a  right  to  make,  and  enforceable  as  the  law 
then  stood. 

[1,  I,  4]  It  is  very  well  settled  that,  where 
the  further  performance  of  a  contract,  legal 
at  the  time  It  was  made,  is  rendered  unlaw- 
ful by  a  subsequent  act  of  Congress  or  of 
the  Legislature  of  the  states  the  parties  will 
be  excused  from  further  performance.  El* 
liott  on  Contracts,  §{  685,  1901;  13  Cor. 
Jur.  646;  6  R.  C.  L.  366;  Railroad  Co.  v. 
Mottley,  219  U.  S.  467,  31  Sup.  Ct.  265,  65 
L.  Ed.  297,  34  L.  R.  A.  (N.  S.)  671;  Amer- 
ican Mercantile  Exchange  v.  Blunt,  102  Me. 
128,  66  Ad.  212,  10  L.  R.  A.  (N.  S.)  414,  120 
Am.  St  Rep.  463,  10  Ann..  Cas.  1022 ;  Dorr 
V.  Railway  Co.,  78  W.  Va.  150,  88  S.  E.  666, 
L.  R.  A.  1916E,  622;  Baily  v.  De  Crespigny, 
L.  R.  4  Q.  B.  180;  Scovill  v.  McMahon,  62 
Conn.  378,  26  Atl.  479,  21  L.  R.  A.  58.  36 
Am.  St.  Rep.  350.  Nor  can  it  be  doubted 
that  the  inhibitions  of  the  Hepburn  Act  are 
such  as  to  prevent  the  legal  performance  by 
the  railway  company  of  this  contract.  A 
common  carrier  by  that  act  is  prohibited 
from  receiving  such  compensation  for  trans- 
portation furnished  by  it.  Railroad  Co.  v. 
Mottley,  219  U.  S.  467,  31  Sup.  Ct.  265,  55 
li.  Ed.  297,  34  L.  R.  A.  (N.  S.)  671;  Dorr 
V.  Railway  Co.,  78  W.  Va.  150,  88  9.  E.  666, 
L.  R.  A.  1916E,  622.  For  this  reason  spe- 
cific performance  of  the  contract  cannot  be 
compelled,  and,  as  was  held  in  the  case  of 
Dorr  V.  Railway  Co.,  supra,  rescission  can- 
not be  had,  for  the  very  obvious  reasons  that 
the  railway  company  has  partially  perform- 
ed the  same,  and,  further,  the  right  of  way 
thus  secured  has  been  dedicated  to  the  pub- 
lic use,  and  cannot  be  withdrawn  therefrom 
in  the  interest  of  a  private  individual. 

[3,  S]  It  is  also  very  well  settled  that  no 
action  will  lie  to  recover  any  consequential 
damages  which  may  result  from  the  failure 
to  perform  a  contract  the  performance  of 
which  is  forbidden  by  law,  or  prevented  by 
some  uncontrollable  supervening  cause.  But- 
terfield  v.  Byron,  153  Mass.  517,  27  N.  B. 
667,  12  L.  R.  A.  571,  25  Am.  St  Rep.  654, 
and  many  authorities  there  dted.  But  these 
conclusions  do  not  answer  the  question  in- 
volved here.  The  plaintiff  does  not  seek 
specific  performance,  but,  on  the  contrary, 
admits  that  he  cannot  have  it.  He  does 
not  seek  the  cancellation  or  rescission  of  the 
contract,  nor  does  he  seek  to  recover  any 
consequential  damages  for  its  nonperform- 
ance. The  whole  theory  upon  which  the 
case  proceeds  is  the  recovery  of  that  part  of 
the  consideration  received  by  the  defendant 
for  which  it  has  not  made  compensation. 
It  is  quite  true  that  the  defendant  is  ex- 
cused from  the  further  performance  of  the 
contract,  and  that  no  action  can  be  main- 
tained thereon  for  its  breach,  for  its  rescis- 
sion, or  for  its  spedflc  execution,  but  does 


this  mean  that  one  of  the  parties  who  has 
received  full  performance  from  the  other 
can  retain  that  full  performance?  Many  au- 
thorities are  cited  in  argument,  but  few 
of  them  answer  the  specific  inquiry.  .Most 
of  them  simply  hold  that  specific  execution 
will  not  be  decreed,  or  tliat  no  action  can 
be  maintained  for  consequential  damages  for 
the  breach  of  the  contract,  or  that  the  party 
who  has  not  performed  is  excused  therefrom. 

The  exact  question  presented  here  seems 
not  to  have  been  passed  upon  by  the  courts 
of  last  resort  of  many  of  the  American 
states.  It  was  before  the  Supreme  Court  of 
the  state  of  Kentucky  in  the  case  of  Louis- 
ville A  Nashville  Railroad  Co.  v.  Crowe.  156 
Ky.  27,  160  S.  W.  759,  49  L.  R.  A.  (N.  S.) 
848.  Crowe  had  granted  to  the  railroad 
company  a  strip  of  land  for  a  right  of  way 
in  consideration  that  the  railroad  company 
would  issue  to  him  free  transportation  over 
its  lines  during  his  life.  The  railroad  com- 
pany refused  to  issue  the  transportation  for 
the  reason  that  It  was  forbidden  to  do  so 
by  the  provisions  of  the  Hepburn  Act  It 
was  then  sued  to  recover  compensation  for 
the  consideration  given  it,  Just  as  was  done 
in  this  case,  and  It  was  contended  by  the 
railroad  company  that  not  only  was  It  ex- 
cused from  the  further  performance  of  its 
contract,  but  that  it  had  a  right  to  keep 
the  consideration  without  making  any  com- 
pensation therefor.  This  contention,  how- 
ever, was  denied  by  the  court,  and  the  rail- 
road company  held  liable  for  the  value  of 
the  consideration  received  by  it  to  the  ex- 
tent that  it  had  not  already  made  compen- 
sation therefor.  In  the  case  of  Cowley  v. 
Northern  Pacific  Railroad  Co.,  68  Wash-  558, 
123  Pac.  998,  41  L.  R.  A.  (N.  S.)  559,  exact- 
ly the  same  question  was  Involved,  and  the 
Supreme  Court  of  the  state  of  Washington 
reached  a  contrary  conclusion,  holding  that 
the  railroad  company  was  entitled  to  keep 
the  land  conveyed  to  it  for  a  right  of  way 
without  paying  for  it;  that  it  was  not  only, 
excused  from  performing  its  contract,  but 
might  keep  the  full  consideration  received  by 
it  without  making  compensation. 

Questions  involving  the  rights  of  parties 
to  contracts,  where  performance  has  been 
rendered  impossible,  either  by  an  act  of  law 
or  some  other  uncontrollable  supervening 
cause,  have  been  considered  by  many  of  the 
American  courts,  and  while  the  authorities 
may  not  be  entirely  uniform,  we  think  the 
doctrine  to  be  deduced  therefrom  is  that, 
where  a  contract,  lawful  when  made,  is 
rendered  impossible  of  performance  from 
some  cause  beyond  the  control  of  the  par- 
ties, neither  party  can  be  required  to  fur- 
ther perform,  but  where  one  party,  has  paid 
the  full  consideration,  and  in  many  of  the 
cases  where  he  has  furnished  only  part  of 
the  consideration  agreed  upon,  the  other  par- 
ty will  be  compelled  to  return  so  much  there- 
of as  he  has  not  rendered  compensation  for. 
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In  3  Elliott  on  Contracts,  |  1902,  it  is  held 
that: 

"Although  by  the  terms  of  a  contract  for 
work  and  labor  the  full  price  is  not  to  be  paid 
until  the  work  is  completed,  if  a  complete 
performance  becomes  imposs^ible  by  act  of  the 
law,  the  contractor  may  recoyer  for  the  work 
actually  done  at  the  full  price  agreed  on." 

Now,  if  the  doctrine  of  the  Washington 
court  in  the  case  above  referred  to  is  cor- 
rect, there  could  be  no  such  recovery  as  is 
indicated  by  this  authority.  The  doctrine  of 
that  case  is  that,  whenever  by  an  act  of  the 
law  the  performance  of  the  contract  is  ren- 
dered impossible,  each  party  keeps  whatever 
he  was  fortunate  enough  to  get  The  doc- 
trine of  the  text  above  quoted  is  approved 
in  e  R.  G.  L.  p.  9S1,  |  350,  under  the  title 
"Contracts,"  and  seems  to  be  well  supported 
by  the  authorities  there  cited.  In  13  Corp. 
Jur.  at  page  044,  it  is  said: 

"One  who  has  contracted  to  do  a  particular 
thing  and  has  received  payment  therefor  can- 
not retain  the  payment  made  to  him  in  '  ad- 
vance for  his  work,  when  by  reason  of  an  un- 
avoidable accident  he  is  excused  from  the  per- 
formance of  his  contract.'* 

What  difference  is  there  in  principle 
whether  the  excuse  for  nonperformance  is  an 
unavoidable  accident  or  an  act  of  Congress 
making  further  performance  unlawful?  So 
in  the  case  of  Jones-Gray  Construction  Co. 
V.  Stephens.  167  Ky.  '765,  181  S.  W.  659,  it 
is  held  that  a  party  who  has  received  in 
advance  payment  for  work  to  be  performed 
by  him  upon  the  bam  of  another,  which  is 
destroyed  before  performance  of  the  contract 
by  an  accident  for  which  neither  is  re- 
sponsible, is  liable  to  the  party  having  made 
the  payment  for  the  repayment  of  the  un- 
earned consideration.  In  Jones  &  Jones  ▼. 
Judd,  4  N.  X.  411,  it  was  held  that,  where 
by  the  terras  of  a  contract  for  work  and 
labor  the  full  price  is  not  to  be  paid  until 
the  work  is  completed,  and  complete  per- 
formance becomes  impossible  by  act  of  the 
law;  the  contractor  may  recover  for  the  work 
actually  done  at  the  full  price  agreed  on. 
It  is  a  little  difficult  for  us  to  understand 
why  a  party  who  has  furnished  only  part 
of  the  consideration  would  be  allowed  to 
recover  to  the  extent  that  he  has  furnished 
it  when  further  performance  Is  prevented 
by  the  law,  but  would  not  be  allowed  to 
recover  when  he  has  furnished  the  whole 
consideration  for  the  contract  to  the  extent 
that  he  has  not  received  compensation.  In 
the  case  of  Heine  v.  Meyer,  61  N.  Y.  171, 
it  was  held  that,  ^here  the  prosecution  of 
work  in  the  alteration  of  a  building  is  for' 
bidden  by  an  officer  having  authority  to  do 
so,  and  a  contractor  is  thus  prevented  from 
performing  his  contract,  he  is  discharged 
therefrom,  but  Is  entitled  to  recover  for  the 
work  done.    A  very  instructive  case  dealing 


with  this  question  is  that  of  Butterfield  t. 
Byron,  153  Mass.  517,  27  N.  B.  667,  12  L.  B. 
A.  571,  25  Am.  8t  Rep.  654.  In  that  case 
both  the  English  and  American  authorities 
are  cited  and  reviewed  by  the  court,  and 
the  conclusion  is  reached  that,  where  the 
full  performance  of  a  contract  Is  rendered 
impossible  by  an  act  of  Ood,  neither  party 
can  recover  damages  for  nonperformance  of 
the  contract,  but  either  might  recover  from 
the  other;  in  that  case  the  landowner  for 
what  he  had  paid  in  excess  of  the  value  of 
the  work  done,  or  the  builder  for  what  he 
had  done  in  excess  of  the  amount  he  had 
been  paid.  Another  case  which  is  quite  in- 
structive is  that  of  Thomas  r.  Hartshome, 
45  N.  J.  Eq.  215,  16  AtL  916,  8  L.  R.  A.  881. 
In  that  case  Thomas  entered  into  an  agree- 
ment with  the  Secretary  of  the  Treasury  by 
which  he  was  given  permission  to  make  ex- 
plorations in  New  York  Harbor  with  a  view 
to  recovering  certain  sunken  treasure.  Hart- 
shome, under  an  agreement  with  Thomas, 
furnished  certain  money  to  be  used  for  the 
purpose  of  prosecuting  the  work  of  recover- 
ing the  treasure.  Before  the  purpose  was 
accomplished,  and  before  all  of  the  money 
so  furnished  was  si>ent  in  the  work,  the 
license  under  which  Thomas  was  acting  was 
revoked  by  the  Secretary  of  the  Treasury," 
and  it  was  held  that  Hartshome  was  en- 
titled to  recover  back  from  Thomas  so  much 
of  the  money  as  had  not  been  spent  in  the 
prosecution  of  the  work;  that  Thomas  was 
relieved  from  further  prosecuting  his  con- 
tract; that  he  would  not  be  liable  in  dam- 
ages for  failure  in  that  regard,  but  that  he 
could  not  keep  the  moliey  furnished  to  hini 
which  he  had  not  used.  Other  authorities 
might  be  cited  to  support  this  view,  but 
we  think  these  are  quite  sufficient  to  estab- 
lish the  proposition  that,  where  a  contract 
is  entered  into,  perfectly  lawful  at  the  time, 
and  performance  thereof  is  subsequently  pre- 
vented, either  by  a  change  in  the  law  or 
by  any  other  uncontrollable  supervening 
cause,  the  parties  will  be  excused  from  per- 
formance, but  if  one  of  the  parties  has  re- 
ceived full  consideration  from  the  other  who 
has  not  fully  executed  the  contract  on  his 
part,  he  will  not  be  allowed  to  keep  the 
same.  This  would  be  unconscionable  and  In- 
equitable. To  allow  the  defendant  in  this 
case  to  retain  the  plaintiff's  property  would 
be  admittedly  unjust  and  inequitable.  It 
would  be  receiving  what  the  declaration  al- 
leges is  a  very  valuable  strip  of  land  with- 
out paying  therefor  what  it  agreed  to  pay. 
We  are  of  the  opinion  that  the  declaration 
states  a  cause  of  action,  and  'that  the  plain- 
tiff in  this  case  is  entitled  to  recover  the 
value  of  the  consideration  delivered  by  him 
to  the  defendant  to  the  extent  that  he  has 
not  received  compensntion  l.y  the  perform- 
an<^  of  this  contract  on  the  part  of  the  d<9 
fendant 
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Some  criticism  is  made  of  the  declaration 
because  the  pleader  styles  the  action  one  of 
trespass  on  the  case,  when,  if  he  has  any 
right  to  recover,  it  must  be  an  implied  as- 
sumpsit. The  declaration  fully  sets  out  all 
of  the  facts  as  we  have  stated  them,  and  it 
Is  made  very  clear  therefrom  the  theory  up- 
on which  the  plaintiff  seeks  to  recover. 
Language  is  used  which  ordinarily  is  used 
in  a  declaration  filed  in  an  action  of  trespass 
on  the  case,  but  this  matter  may  be  treated 
as  surplusage;  it  is  nonessential.  The  de- 
fendant is  fully  informed  of  the  cause  of 
action  against  him,  and  because  the  pleader 
improperly  styles  it  an  action  of  trespass  on 
the  case  we  will  not  hold  it  bad.  Though 
inartistically  drawn,  it  is  su£Bclent  in  form 
to  fully  advise  the  defendant  of  the  ground 
upon  which  recovery  is  sought.  Kennaird  v. 
Jones,  9  Grat  (Va.)  183 ;  Gray  v.  Kemp.  88 
Va.  201,  16  S.  E.  225;  Grass  ▼.  Develop- 
ment Co.,  75  W.  Va.  719,  84  S.  E.  750,  L. 
R.  A.  1915E,  1057. 

Our  order  will  reverse  the  judgment  of 
the  circuit  court  of  Wood  county,  overrule 
the.  demurrer  to  the  declaration,  and  remand 
the  cause. 


(83  W.  Va.  878) 

In  re  ADKINS  et  aL 

(Supreme  Court  of  Appeals  of  West  Viri^ia. 

March  25,  1919.) 

(SyUabuB  by  the  Court.) 

1«  Attobnst  and  Client  ^=»1,  2— Admission 
TO  Pbacticeh-Joint  Legislative  Resolu- 
tion. 

The  Legislature  cannot,  by  the  passage  of 
a  joint  resolution  requiring  the  court  to  grant 
licenses  to  certain  named  individuals  to  prac- 
tice law,  avoid  the  requirements  of  a  general 
statute,  and  rules  of  the  court  made  and  pro- 
mulgated pursuant  thereto,  regulating  the 
granting  of  such  licenses  and  prescribing  the 
length  of  study  and  degree  of  preparation  re- 
quired of  the  applicant  in  order  to  entitle  him 
thereto. 

(Addiiional  Syllahut  hy  Editorial  Staff,) 

2.  Attorney  and  Client  ^=s>7  —  Admission 
to  Pbacticb— Police  Power  —  Judicial 

Act. 

The  right  to  practice  law  is  not  one  of  a 
citizen's  inherent  rights,  but  is  a  privilege 
which  may  be  granted  within  prescribed  regula- 
tions under  the  exercise  of  the  state's  police 
power,  and  the  granting  of  a  Ucense  is  a  judi- 
cial and  not  a  mere  ministerial  act. 

Application  by  Boyd  Adkins  and  others  for 
licenses  to  practice  law.     Licenses  refused. 

J.  H.  Meek,  of  Huntington,  and  J.  M.  Rigg, 
of  Wayne,  for  applicants. 

R.  S.  Spihnan,  of  Charleston,  for  proteo- 
tanta. 


WILLIAJUS,  J.  Boyd  Adkins  of  Wayne 
county,  W.  R.  Meservie  of  Ritchie  county, 
and  W.  M.  Hefner  of  Braxton  county,  have 
applied  for  license  to  practice  law.  They 
present  no  certificates  from  the  state  board 
of  law  examiners  to  show  that  they  have 
passed  the  required  examination  entitling 
them  to  a  license,  according  to  seeticMi  1, 
c.  119,  of  the  Code,  and  an  order  of  this  court 
made  pursuant  thereto  on  the  6th  of  May, 
1915,  prescribing  a  certain  standard  of  pre- 
liminary education  to  be  attained  by  all 
candidates,  and  also  prescribing  the  length 
of  time  they  should  devote  to  the  study  of 
law,  either  in  a  law  office  under  the  direction 
of  some  member  of  the  bar,  or  as  a  student 
in  some  approved  law  school.  Instead  of 
such  certificates,  they  have  presented  joint 
resolutions  of  the  House  and  Senate  of  the 
Legislature,  reciting  facts  which  show  they 
possess  all  the  requisite  qualifications  now 
required  of  candidates  for  license,  except 
those  relating  to  th^r  educational  prepara- 
tion and  length  of  time  they  have  studied 
law.  Respecting  such  preparation,  the  res- 
olutions say,  it  is  impracticable,  because  of 
their  age,  for  them  now  to  prepare  to  take 
the  state  bar  examination,  but  that  they 
possess  the  qualifications  of  good  lawyers.  In 
consideration  whereof  the  Supreme  Oourt  of 
Appeals  of  West  Virginia  is  "requested"  to 
issue  license  to  M.  W.  Hefner  and  "required**^ 
to  issue  licenses  to  said  Boyd  Adkins  and  W. 
R.  Meservie. 

[1]  It  is  not  contended  that  these  joint 
resolutions  have  the  force  or  effect  of  a  stat- 
ute, or  that  they  amount  to  more  than  an  as- 
certainment by  the  Legislature  of  the  qual- 
ifications of  the  applicants  to  practice  law» 
and  their  lecommendation  to  the  court  for 
licenses.  E)ven  if  the  resolutions  had  the 
form  required  by  section  1,  art  6,  of  the  Con- 
stitution, for  an  act  of  the  Legislature,  it 
would  nevertheless  be  unconstitutional  for 
three  reasons :  (1)  It  was  not  read  on  three 
separate  days  in  each  House  as  required  by 
section  29,  art  6,  of  the  Constitution;  (2> 
it  was  not  presented  to  the  Governor  for  his 
approval  or  disapproval  as  required  by  secticnx 
14,  art  7,  of  the  Constitution;  and  (3)  it 
contravenes  section  39,  art.  0,  of  the  Consti- 
tution. After  forbidding  the  passage  of  spe- 
cial laws  covering  a  large  number  of  enu- 
merated subjects,  the  section  last  cited  con- 
cludes with  this  general  provision: 

"And  in  no  case  shall  a  special  act  be  passed^ 
where  a  general  law  would  be  proper,  and  can 
be  made  applicable  to  the  case,  nor  in  any  other 
case  in  which  the  courts  have  Jurisdiction,  and 
are  competent  to  give  the^  relief  asked  for.' 


t» 


There  is  now  and  for  several  years  has  be^i^ 
a  general  statute  intended  to  cover  every  case 
of  application  for  license  to  practice  law  in 
this  state.  It  is  not  necessary  in  this  opin- 
ion to  enter  upon  a  discussion  of  the  question 
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to  what  extent  the  Leglslatara  may,  In  the 
ezerdse  of  its  police  power,  regulate  the 
granting  of  licenses  to  practice  law.  It  Is 
enough  to  say  that,  whatever  may  be  the  ex- 
tent of  its  power  in  this  respect,  it  must  ex- 
ercise it  by  general,  and  not  by  special,  law& 
Section  1,  a  119,  of  the  Code  (sec.  4699), 
amended  and  re-enacted  by  chapter  50,  Acts 
.1897,  authorizing  this  court  to  prescribe  the 
degree  of  preparaticm  and  the  period  }pt 
study  required  of  applicants  and  to  provide 
for  their  examinations,  either  by  the  court 
or  otherwise,  is  such  a  general  regulatory 
statute;  and  pursuant  thereto  this  court, 
by  an  order  entered  of  record  on  the  6th  of 
May,  1915,  prescribed  certain  general  rules 
which  have  been  widely  published  throughout 
the  state  and  are  pretty  generally  understood. 
So  far  as  we  know,  this  is  the  first  attempt  on 
the  part  of  an  applicant  for  license  to  evade 
or  avoid  those  requirements.  They  are  now 
the  general  law  on  the  subject  and  must  be 
observed,  so  long  as  they  are  continued  as 
such. 

[2]  The  right  to  practice  the  law  is  not  one 
of  the  citizen's  inherent  rights,  but  is  a  priv- 
ilege which  may  be  granted  him  within  pre- 
sci-ibed  regulations,  under  the  exercise  of  the 
state's  police  power  (6  O.  J.  571);  and  the 
granting  of  the  license  is  a  judicial,  and  not 
a  mere  ministerial,  act  (In  re  Application  to 
Practice  Law,  67  W.  Va.  213,  and  cases  dted 
at  page  218,  67  S.  E.  597). 

For  a  number  of  years,  the  State  Bar  As- 
sociation has  •  been  diligently  striving  to 
elevate  the  educational  standard  of  the  legal 
profession;  In  fact,  this  movement  has  been 
general  over  the  country,  both  In  the  Amer^ 
lean  Bar  Association  and  in  the  various  state 
bar  associations^  The  most  approved  law 
schools  also  have  been  gradually  increasing 
the  degree  of  preparation  required  of  students 
before  their  graduation.  Nearly  all  of  the 
first-class  colleges  of  law  now  require  at  least 
three  years'  study  in  law  before  a  student 
is  entitled  to  receive  his  diploma,  and,  in 
addition  thereto,  some  of  them  require  the 
student  to  be  an  academic  graduate  of  some 
reputable  college.  To  comply  with  the  re- 
quest of  the  Legislature  In  the  present  in- 
stances would  seem  to  be  a  step  backward, 
which  the  court  is  not  inclined  to  take.  It 
Is  no  hardship  upon  the  applicants  to  require 
them  to  comply  with  thef  present  regulations. 
If  a  man  has  sufficient  ability  to  make  a 
good  lawyer,  with  a  limited  amount  of  liter- 
ary preparation,  as  the  Legislature  has  said 
respecting  these  gentlemen,  he  can  surely 
make  a  much  better  lawyer  if  he  contents 
himself  for  a  while,  in  order  to  pursue  the 
required  preliminary  studies,  until  he  is  able 
to  comply  with  the  present  reasonable  r^ 
quirements  for  admission  to  the  practice.  He 
will  be  a  little  longer  in  obtaining  his  license, 
but  he  will  be  all  the  better  qualified  when 
he  begins,  and  consequently  will  make  more 


rapid  and  successful  progress,  and  in  the  end 
will  have  no  regrets. 
We  are  constrained  to  refuse  the  licenses. 

POPFENBARGBB,  J.  (concurring  in  the 
conclusion).  I  agree  that  the  joint  resolu- 
tions relied  upon  by  the  applicants  do  not 
have  the  force  of  legisdatlve  acts,  and  ther» 
fore  that  they  constitute  no  legal  basis  for 
these  applicatlona 

As  mere  memorials  to  the  court  in  be- 
half of  the  ai^licants,  they  do  not  justify  any 
departure  on  the  part  of  the  court,  from  the 
requirements  of  the  statute  r^rulatlng  the 
licensing  of  attomeya  Like  all  other  statu- 
tory regulations  of  professions,  this  one  binds 
the  ofiicers  and  tribunals  charged  with  its 
administration,  to  apply  it  without  discrim- 
ination, to  the  end  that  all  may  know  what 
their  rights  are  and  may  stand  equal  before 
the  law.  To  grant  licenses  upon  mere  peti- 
tions in  the  fonn  of  legislative  resolutions 
would  be  tantamount  to  the  setting  aside  of  a 
law  providing  a  different  method  designed  to 
systematize  the  granting  of  such  licenses, 
procure  a  reasonable  degree  of  proficiency  in 
persons  practicing  law  in  the  courts,  and  pre^ 
vent  discrimination  in  the  granting  thereof 
by  the  court  or  anybody  else. 

If  these  applicants  are  able  lawyers,  and, 
by  reason  of  their  ages,  find  it  Impracticable 
to  comply  with  the  requirements  as  to  prelim- 
inary education,  they  must  have  been  able  to 
pass  bar  examinations  on  purely  legal  ques- 
tions, before  these  very  recent  regulations 
were  put  into  effect.  When  they  were  pre- 
scribed, they  contained  a  saving  clause  in  fa- 
vor of  applicants  deficient  in  point  of  stand- 
ard literary  and  legal  preparation.  A  rea- 
scHiable  period  of  time  was  allowed  them  for 
examination  before  the  regulations  became 
effective,  and  published  notice  thereof  given. 
Their  neglect  to  avail  themselves  of  it  con- 
stitutes a  very  large  obstacle  to  their  appeal 
for  a  special  rule  or  exception  in  their  favor, 
if  the  court  had  discretionary  power  to 
grant  it. 

Nothing  in  these  applications  or  the  reso- 
lutions upon  which  they  are  predicated  calls 
for  any  declaration,  on  the  part  of  the  court, 
as  to  any  real  or  supposed  limitations  upon 
the  powers  of  the  Legislature  over  the  sub- 
jects of  licenses  of  attorneys  and  admissions 
to  practice  the  legal  profession.  The  Legis- 
lature has  passed  no  law  purporting  to  in- 
novate upon  the  judicial  claim  of  exclusive 
authority  over  these  subjects.  I  decline  ei- 
ther to  sound  a  warning  to  a  co-ordinate 
branch  of  the  government  against  an  act  it 
has  not  performed  nor  threatened  to  perform^ 
or  to  enter  upon  a  discussion  of  a  question 
not  submitted  to  us  upon  any  pleadings  or 
other  procedure  raising  it.  Therefore  I  do 
not  concur  in  what  has  been  said  on  this 
subject,  in  the  opinion  prepared  by  Judge 
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WILIilAMS  and  adopted  by  a  majority  of  i  together  with  defendant's  two  notea  for  $109 
the  court ;  but  I  concur  in  the  refusal  of  the  each,  due  at  three  and  six  months,  upon  the 
licenses  applied  for.  completion  of  a  satisfactary  sample  floor* 

according  to  the  patented  process.  The  con- 
tract further  provided  that  the  defendant 
should  order  the  material  for  the  construc- 
tion of  this  sample  floor  and  pay  the  plain- 
tiffs' workman  for  doing  the  work.  It  also 
provided  that  upon  the  payment  of  the  $100 
in  cash,  and  the  delivery  of  the  two  notes 
referred  to,  the  secret  process  would  \Se  dis- 
closed to  the  defendant,  and  a  license  to 
manufacture  the  same  under  plaintifTs'  pat- 
ent delivered  to  him.  The  defendant,  of 
course,  did  not  know,  as  is  shown  by  the  con- 
tract, what  materials  were  necessary  in  or- 
der to  construct  the  sample  floor  called  for 
in  the  contract,  and  the  plaintiffs  for  this 
reason  ordered  on  his  behalf  the  materials 
required  for  the  purpose.  These  materials 
were  shipped  to  the  defendant,  and  the 
plaintiffs  sent  their  workman  to  Charleston 
to  construct  the  sample  floor  in  accordance 
with  the  patent  process.  The  floor  was  con- 
structed, and  after  it  was  ccmipleted  was  in- 
spected by  the  defendant  He  found  that,  so 
tBLT  as  its  serviceability  was  concerned,  it 
was  entirely  satisfactory,  but  it  was  unsat- 
isfactory from  the  standpoint  of  cost,  and 
for  this  reason  he  refused  to  deliver  the 
$100  to  the  plaintiffs,  or  to  execute  to  them 
his  two  notes  in  accordance  with  the  tarns 
of  the  contract  Plaintiffs  thereupon  sued 
him  for  the  sum  of  $800,  being  the  amount 
he  was  to  pay  for  the  license  to  manufacture 
this  floor.  The  case  was  tried  in  the  drcuit 
court  of  Kanawha  county,  and  a  verdict  re- 
turned in  favor  of  the  plidntiffs  for  the  full 
sum  of  $300,  which,  on  motion,  was  set  aside, 
and  from  tibie  Judgment  of  the  circuit  court 
in  setting  aside  the  verdict  this  writ  of  er- 
ror is  prosecuted. 

[1, 2]  The  defendant  paid  all  of  the  expense 
entailed  in  constructing  the  sample  floor, 
as  he  had  agreed  to  do  under  the  contract, 
and  the  only  question  involved  here  is  wheth- 
er or  not  he  can  be  made  to  respond  to  the 
plaintiffs  in  damages  for  failure  to  take  the 
license  and  pay  therefor.  It  was  eOiown  up- 
on the  trial  of  the  case  that,  when  the 
plaintiffs'  agent  procured  the  contract  from 
the  defendant  the  question  of  the  cost  of  the 
floor  was  discussed,  and  it  was  represented 
to  the  defendant  that  it  would  cost  from  14 
to  16  cents  per  square  foot.  While  this  rep- 
resentation is  not  a  part  of  the  contract 
there  is  no  doubt  that  it  was  influential  in 
procuring  the  defendant  to  sign  it  That 
this  representation  was  made  is  proved  not 
only  by  the  defendant  but  by  another  wit- 
ness who  was  present,  and  there  is  no  sub- 
stantial denial  thereof.  It  is  further  shown 
without  material  contradiction  that  the 
plaintiffs  had  a  free  hand  in  constructing 
the  sample  floor,  they  procuring  the  materi- 


(88  W.  Va.  647) 

WETTERWALD  et  aL  v.  WOODALK 

(No.  3640.) 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

March  25,  1919.) 

(BifllahUB  hy  the  Court) 

1.  Contracts  ^=5>147(1)— Construction. 

In  the  construction  of  contracts  the  pur- 
pose is  to  arrive  at  the  real  intention  of  the 
parties. 

2.  Contracts   ^=»152— Mxanino   of  Words 
—Construction. 

In  determining  the  meaning  of  words  not  of 
certain  and  definite  import  used  in  a  contract, 
consideration  will  be  given  to  the  situation  of 
the  parties,  the  subject-matter  of  the  contract, 
the  acts  of  the  parties  thereunder,  and  the  pur- 
pose sought  to  be  accomplished  thereby. 

3.  Patbnto  ^=»216  —  Sale  or  License  — 
Breach— Damages. 

Where  a  building  contractor  agrees  to  pur- 
chase a  license  for  the  use  of  a  patented  pro- 
cess for  the  construction  of  a  floor,  such  license 
to  be  paid  for  upon  the  construction  of  it  satis^ 
factory  sample  floor,  and  such  sample  floor  is 
constructed  and  is  satisfactory,  except  that  the 
proposed  purchaser  of  the  license  finds  that  the 
cost  is  greatly  in  excess  of  the  representations 
made  to  him  in  that  regard,  and  refuses  to  fur- 
ther execute  the  contract  because  of  such  dis- 
satisfaction, there  can  be  no  recovery  against 
him  because  of  such  refusal,  where  it  appears 
that  he  could  not  inform  himself  in  advance  of 
the  cost  of  construction  of  sudi  a  floor,  because 
of  tiiie  secret  process  used  therein. 

Ekrror  to  Circuit  Court,  Kanawha  County. 

Suit  by  Walter  A.  Wetterwald  and  others 
against  R.  J.  Woodall.  Verdict  for  plain- 
tiffs, and  from  judgment  setting  aside  the 
verdict,  they  bring  error.    Affirmed. 

Morton  &  Mohler,  of  Charleston,  for  plain- 
tiffs in  error. 

C.  W.  Good,  of  Charleston,  for  defendant 
tn  error. 

RITZ,  J.  Plaintiffs  are  the  owners  of  a 
patent  process  for  constructing  floors,  and 
the  defendant  is  a  building  contractor  doing 
business  at  Charleston,  W.  Va.  On  the  9th 
of  July,  1914,  they  entered  into  a  contract 
in  writing  by  which  the  plaintiffs  agreed  to 
sell  to  the  defendant,  and  the  defendant 
agreed  to  buy  from  the  plaintiffs,  a  license 
to  manufacture  this  floor  within  the  county 
of  Kanawha,  for  which  the  defendant  was 
to  pay  the  sum  of  $300,  $100  to  be  deposited 
in  the  bank  to  be  paid  over  and  delivered, 
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al  for  the  defendant  at  his  expense,  and  far- 
nlshing  their  own  workman  for  the  purpose, 
and  that  the  cost  of  this  sample  floor,  Instead 
of  being  14  to  16  cents  per  square  foot,  was 
more  than  25  cents  a  square  foot,  and  it  was 
because  of  the  excessive  cost  that  the  same 
'was  unsatisfactory  to  the  defendant  There 
is  a  great  deal  of  evidence  introduced  con- 
cerning the  increased  cost  of  the  materials 
from  which  the  floor  was  made  subsequ^it  to 
the  breaking  out  of  the  European  war.  It 
does  not  occur  to  us,  however,  that  this  evi- 
dence is  very  material  in  view  of  the  fact 
that  the  materials  wlUdl  were  furnished,  as 
is  shown  by  the  testimony  of  the  people  who 
furnished  them,  were  sold  at  prewar  prices, 
and  the  cost  of  the  sample  floor  actually 
made  was  not  rendered  unsatisfiictory  be- 
cause of  increase  in  the  price  of  materials 
brought  about  by  the  existence  of  the  war. 
It  is  contended  that  the  provision  in  the  con- 
tract for  the  construction  of  a  satisfactory 
sample  floor  does  not  include  the  el^naoit  of 
the  cost  of  such  floor,  but  that  the  qualifi- 
cation only  extends  to  the  serviceability  or 
character  of  the  floor,  as  such.  In  determining 
what  significance  should  be  given  to  language 
wh^i  used  in  a  contract,  the  situation  of  the 
parties,  the  nature  of  the  subject-matter 
with  Which  they  are  dealing,  and  the  purpose 
to  be  accomplished  are  all  matters  to  be  con- 
sidered by  the  court.  Lumber  Co.  v.  Wilson, 
69  W.  Va.  598,  72  S.  B.  651;  White  v. 
White,  64  W.  Va.  30-35,  60  S.  E.  885;  Sni- 
der V.  Eobinett,  78  W.  Va.  88, 88  S.  B.  599.  It 
cannot  be  said  that  the  word  "satisfactory'' 
has  an  inflexible  meaning  attributable  to  it 
in  every  connection  in  which  it  may  be  used. 
The  purpose  of  all  construction  is  to  arrive 
at  the  real  intention  of  the  parties.  Of 
course,  where  the  language  is  plain  and  the 
words  are  of  certain  and  definite  import, 
there  is  no  room  for  construction,  but  where, 
as  in  this  case,  the  language  used  may  be 
capable  of  different  meanings  in  different 
connections,  and  when  used  under  varying 
circumstances,  the  situation  of  the  parties, 
the  subject-matter  with  which  they  are  deal- 
ing, as  well  as  the  purpose  sought  to  be  ac- 
complished, are  all  material  Inquiries. 

[3]  In  this  case  the  defendant  was  a  build- 
ing contractor,  and  admittedly  desired  to 
procure  the  license  to  make  this  patent  fioor 
in  order  that  he  might  use  the  same  in  his 
business.  The  contract  shows  on  its  face 
that  he  did  not  know  the  materials  from 
which  the  floor  was  made^  nor  the  process  of 
manufacturing  the  same.  This  was  to  be 
divulged  to  him  when  he  paid  the  money,  so 
that  it  is  quite  clear  that  he  could  not  know 
in  advance  what  the  cost  of  the  floor  would 
be.  It  was  quite  as  important  to  him  that 
the  floor  should  be  one  which  could  be  con- 
structed at  a  price  that  would  enable  him 
to  use  it  in  his  business  of  building,  as  it 
was  t^t  it  should  be  a  serviceable  floor,  and 


fwe  are  quite  well  satisfied  that,  when  this 
language  is  construed  in  the  light  of  the  sit- 
uation of  the  parties  at  the  time,  they  meant 
that  the  floor  would  satisfy  the  defendant 
from  the  standpoint  of  cost  of  construction, 
as  well  as  in  every  other  regard.  This  was 
the  view  taken  of  the  contract  by  the  court 
below,  and  he  instructed  the  Jury  to  that 
effect.  The  instructions  are,  however,  a  lit- 
tle indefinite,  and  were,  no  doubt,  misunder- 
stood by  the  Jury,  else  they  could  not  have 
rendered  the  verdict  which  they  did.  There 
is  no  question  here  of  any  capricious  dissatis- 
f acticMi  of  the  defendant  because  of  the  cost 
of  this  floor.  The  evidence  is  clear  that  he 
was  dissatisfled  therewith  immediately  upon 
discovering  the  cost  thereof.  There  was  noth- 
ing equivocal  in  his  conduct  Just  as  socm 
as  the  floor  was  laid  and  the  cost  determined, 
he  at  once  notiLfled  the  plaintiffs  that  it  was 
not  satisfactory  in  this  regard.  His  failure 
to  accept  the  license  under  these  terms  is 
based  upon  a  substantial  reason.  It  is 
shown  without  contradiction  that  the  actual 
cost  of  the  floor  was  more  than  50  per  cent 
in  excess  of  what  the  defendant  believed  it 
would  cost  from  the  representation  made  to 
him  by  the  plaintiffs*  agent  It  must  be  as- 
sumed that  the  plaintiffs  were  fully  advised 
as  to  the  cost  of  constructing  floors  under 
this  patent  process.  They,  or  rather  their 
agent,  knew  the  purpose  for  which  the  de- 
fendant desired  the  license,  and  with  full 
knowledge  on  their  part  of  all  these  things, 
of  which  the  defendant  had  no  knowledge, 
they  imdertook  to  satisfy  him  that  this  floor 
would  meet  his  requirements,  not  only  as  to 
its  serviceability  and  durability  as  a  floor, 
but  as  to  the  cost  of  its  construction.  It  is 
suggested  that,  even  though  the  floor  cost  as 
much  as  the  defendant  claims,  still  the  pro- 
cess can  be  used  advantageously.  This  is  not 
material.  The  plaintiffs  did  not  put  any 
limit  of  cost  thereon  in  the  contract  This 
was  to  be  determined  by  the  defendant 
when  the  floor  was  laid  and  the  actual  cost 
determined.  His  conclusion  in  that  regard 
honestly  and  reasonably  arrived  at  binds  the 
parties. 

It  is  argued  that  the  defendant  cannot  re- 
fuse to  accept  the  license  for  which  he  con- 
tracted because  of  the  increased  cost  of  ma- 
terials due  to  the  conditions  existing  cm  ac- 
count of  the  breaking  out  of  the  European 
war.  Aa  before  stated,  this  elonent  does  not 
enter  into  this  case.  The  sample  floor  actu- 
ally constructed  was  constructed  of  materi- 
als purchased  at  prewar  prices,  and  the  de- 
fendant's dissatisfaction  therewith  on  ac- 
count of  the  price  was  not  based  on  any  in- 
crease in  the  element  of  cost  because  of  war 
prices. 

Whether  the  defendant  could  arbitrarily 
and  without  any  reason  refuse  to  comply 
with  his  contract  we  need  not  inquire.  We 
think  in  this  case  his  evidence  comes  clearly 
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within  what  seems  to  be  the  rule  supported 
by  the  great  weight  of  authority  on  this  ques- 
tion, and  that  is  that,  where  one  seeks  to 
famish  an  article  or  to  do  work  to  the  satis- 
faction of  another,  and  such  article  or  such 
work  is  rejected  because  the  same  is  not  sat- 
isfactory upon  reasonable  grounds  for  sudi 
dissatisfaction,  there  is  no  basis  for  recovery. 
3  Page  on  Contracts,  8  1390;  8  Elliott  on 
Ck>ntracts,  |  1881. 

It  follows  from  what  we  have  said  that 
there  is  no  error  in  the  Judgment  of  the 
circuit  court  setting  aside  the  verdict  of  the 
Jury,  and  the  same  will  be  affirmed. 


(88  W.  Va.  710) 

GATES  et  al.  v.  FRIEDMAN  et  aL 
(No.  3573.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  25,  1919.) 

(Bylldbu9  by  the  Court,) 

1.  Pabtt  Walls  ^=s»7— Agreement. 

Party  walls  are  as  a  general  rule  the  sub- 
ject of  agreement,  express  or  implied,  between 
adjoining  owners. 

2.  Party  Walls  ^=^4(1)  —  Grobs-Easbmbntb 
—Use. 

Where  adjoining  owners  are  grantees  of  a 
common  grantor,  and  the  deed  to  the  first  con- 
veys to  him  to  the  center  line  an  equal  moiety 
in  the  wall  of  the  building  on  the  adjoining 
lot  divided  longitudinally,  with  the  right  and 
authority  to  use  said  wall  as  a  part  of  the 
building  to  be  constructed  by  him,  and  the  deed 
to  the  other  grantee  conveys  to  him  the  said 
adjoining  lot  and  the  building  thereon  to  the 
center  line  of  said  dividing  wall,  subject  only 
to  the  rights  of  the  first  grantee,  cross  ease- 
ments in  the  whole  of  said  wall  are  thereby  re- 
served and  vested  in  each  grantee,  and  said 
wall  is  thereby  constituted  a  party  wall,  und 
each  is  entitled  to  make  use  tiiereof  as  a  party 
wall. 

3.  Party  Walls  ^=»8(3)— Use— Repairs. 

Where  a  party  wall  so  exists,  either  of  the 
owners  has  the  right  to  enter  upon  it  for  the 
purpose  of  building  up,  extending  or  repairing 
said  wall  for  his  building,  if  it  can  be  done 
without  injury  to  the  adjoining  building  and 
said  wall  is  clearly  of  sufficient  strength  to  bear 
the  additional  burden,  unless  he  is  restrained 
by  the  provisions  of  his  contract  or  deed. 

4.  Party  Walls  ^=»10— Use— Ejectmejw. 

Where  such  party  wall  exists  between  ad- 
joining owners^  ejectment  will  not  lie  by  the 
one  against  the  other  to  recover  any  part  of  the 
wall  so  entered  upon  and  occupied  by  the  other 
for  the  upbuilding  and  extension  thereof  for 
his  building. 

Error     from     Circuit     Court,     Kanawha 
County. 

Ejectment    by   A.    P.    Gates    and    others 
against    Jacob   Friedman    and   others.    De- 


murrer to  plaintiffs*  evidence  overruled  by 
the  court  of  common  pleas,  and  Judgment 
for  plaintiffs,  and  from  a  Judgment  of  the 
circuit  court,  rejecting  the  writ  of  error 
prayed  for  by  Jacob  Friedman,  he  brings  er- 
ror. Reversed,  and  Judgment  rendered,  that 
the  demurrer  be  sustained  and  the  action 
dismissed. 

Linn  &  Byrne,  of  Charleston,  for  plaintifT 
in  error. 

L.  D.  Vickers  and  W.  G.  Mathews,  both  of 
Charleston,  for  defendants  in  error. 

MILLER,  P.  In  ejectment,  the  defeod- 
ants  demurred  to  plaintiffs'  evidence,  and  up- 
on the  conditional  verdict  found  by  the  jury 
the  court  found  the  law  to  be  for  the  plain- 
tiffs and  pronounced  the  Judgment  to  which,. 
upon  the  petition  of  the  defendant  Jacob 
Friedman,  the  present  writ  of  error  was 
awarded. 

The  declaration  averred  that  plaintiffs  on 
February  I,  1883,  and  continuously  since 
then  were  owners  in  fee  of  a  certain  lot  in 
the  city  of  Charleston,  bounded  as  follows: 

Beginning  on  Capitol  Street  in  the  center  <^ 
the  side  wall  nearest  to  Virginia  Street,  of 
what  on  the  date  of  said  deed  was  known  as 
the  Courier  Building;  thence  with  Capitol 
Street  towards  Virginia  Street,  fifty-nine  feet 
and  one  inch  to  the  center  of  the  side  wall 
nearest  to  Kanawha  Street,  of  what  on  the 
same  date  was  known  as  the  Rust  Building; 
thence  with  the  center  of  said  wall  to  the  side 
line  of  the  lot  formerly  owned  by  Dulce  Bow- 
ena  Leidley;  thence  with  a  line  of  said  Laid- 
ley's  lot  to  a  point  opposite  the  beginning  cor- 
ner; thence  a  straight  line  passing  through  the 
center  of  tbe  side  wall  of  the  said  Courier  Build- 
ing to  the  place  of  beginning. 

And  it  is  further  averred  that  being  the 
owner  and  in  possession  of  said  lot  and  of 
every  part  thereof  as  aforesaid  from  the 
date  of  their  said  deed,  defendants  on  Au- 
gust 13,  1904,  unlawfully  entered  and  took 
possession  of  a  portion  thereof  described  as 
follows: 

Being  a  strip  of  land  and  building  wall  nine 
inches  wide  adjoining  the  lot  then  owned  by 
the  defendant  Jacob  Friedman,  and  extending 
from  Capitol  Street  aforesaid  back  along  said 
Friedman's  lot  a  distance  of  sixty-two  feet,  the 
entire  length  of  plaintiffs'  said  lot. 

So  that  what  plaintiffs  seek  to  recover  is 
not  the  whole  of  their  said  lot  but  only  the 
portion  thereof  upon  which  it  is  alleged  de- 
fendants had  so  unlawfully  entered  and 
were  then  unlawfully  withholding  from 
them. 

The  evidence  of  plaintiffs  showed  that 
they  and  Jacob  Friedman  derived  title  to 
their  respective  lots  from  a  common  source, 
namely,  the  Kanawha  Valley  Bank,  the 
plaintiffs  by  deed  dated  February  5,  1883, 
the    defendant    Friedman    by    deed    dated 
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March  26,  1904,  the  difference  in  the  time  of 
the  two  deeds  being  over  twenty-one  years. 
The  deed  to  Friedman  covered  what  is 
known  as  the  Courier  Building,  the  side 
wall  of  which  nearest  Virginia  Street  was 
one  of  the  monuments  called  for  in  plain- 
tiffs' deed,  and  the  lot  on  which  the  same 
was  situated  is  described  therein  as  fol- 
lows: 

Beginning  on  Capitol  Street  at  the  comer  of 
said  Courier  Building;  thence  with  a  line  of 
said  building  on  Capitol  Striset  about  twenty- 
eight  feet  and  one  inch  to  the  center  of  the  side 
wall  of  said  Courier  Building;  thence  leaving 
Capitol  Street  and  running  from  same  towards 
Summers  Street,  with  the  center  of  said  wall 
two  feet  ten  inches  to  the  line  of  the  Qates 
Building ;  thence  continuing  said  line  back  from 
Capitol  Street  following  the  center  of  said 
north-east  wall  of  said  Courier  Building  to  the 
rear  thereof,  and  further  continuing  said  line 
nine  feet  to  a  ten-foot  aUey-way  in  the  rear 
of  the  "Wood*'  property;  thence  with  the  said 
alley  towards  the  Kanawha  River  about  ten 
feet  to  the  comer  of  the  old  foundation  wall  of 
the  Arnold  Building;  thence  with  the  outsdde 
of  said  foundation  wall  towards  Summers  Street 
twenty-six  feet  to  the  comer  thereof;  thence 
with  the  outside  of  said  foundation  walls  to- 
wards the  Kanawha  River  to  a  point  where 
the  south  side  line  so  extended  reversed  to 
the  place  of  beginning  on  Capitol  Street. 

The  deed  to  plaintiffs  contains  in  the 
granting  clause  this  very  important  provi- 
sion: 

"Together  with  the  right  and  authority  on  the 
part  of  the  grantees  to  use  the  side  wall  of  the 
Courier  Building  and  the  Rust  Building  ad- 
jacent to  the  lot  herein  conveyed  as  parts  of  the 
building  to  be  constructed  by  said  grantees 
ea  the  lot  herein  conveyed." 

And  the  deed  to  Friedman  contains  in  the 
granting  clause  thereof  the  following  pro- 
vision, which  we  think  must  be  given  spe- 
cial consideration  in  determining  the  rights 
of  the  parties  to  the  present  controversy, 
namely : 

"Subject  to  the  conveyance  by  the  party  of 
the  first  part  to  A.  P.  and  0.  A.  Gatee,  by  deed 
dated  February  1,  1883,  of  record  in  the  office 
of  the  derk  of  the  county  court  of  Kanawha 
County,  West  Virginia,  in  Deed  Book  39,  page 
144,  m  regard  to  the  east  wad  of  said  hwlir 
ing  and  the  rights  therein  granted,*^ 

The  present  suit  was  not  brought,  as  the 
record  shows,  until  April  3,  1914,  nearly  ten 
years  after  the  alleged  trespass  by  defend- 
ants upon  that  portion  of  plaintiffs'  lot  sued 
for.  The  act  of  trespass  by  defendants,  ac- 
cording to  the  evidence  on  both  sides,  or 
proven  by  that  of  the  plaintiffs  and  not  con- 
troverted by  the  evidence  of  defendants,  con- 
sisted in  the  entry  by  defendants  upon  the 
top  of  said  north-east  wall  of  the  Courier 
Building,  an  interest  in  which  was  convey- 
ed to  them  as  aforesaid,  then  a  three-story 
bnilding,  taking  off  the  top  of  the  wall  down 


to  solid  courses,  and  then  building  upon  the 
original  wall,  which  was  about  eighteen 
inches,  a  twelve  inch  wall,  on  plaintiffs'  side, 
for  a  fourth  story  of  his  building,  leaving  a 
clear  space  of  six  inches  on  his  side  of  the 
wall,  to  the  injury  may  it  be  said  of  plain- 
tiffs in  point  of  inside  space  and  strength  of 
the  wall,  if  they  should  ever  wish  to  build 
higher  on  their  lot;  also  in  digging  down 
and  extending  said  side  wall  from  the  rear 
end  thereof  to  the  back  line  of  defendant's 
lot  a  distance  of  ten  to  twelve  feet  and  car- 
rying the  same  upon  the  plaintiffs^  side  cor- 
responding in  width  and  height  to  the  origi- 
nal wall  as  built  for  the  fourth  story;  also 
In  occupying  the  whole  of  the  wall  of  the 
original  Courier  Building  fronting  on  Capi- 
tol Street  by  facing  the  same  with  the  same 
kind  of  brick  used  by  him  in  rebuilding  or 
repairing  the  same. 

There  is  no  evidence  that  plaintiffs  were 
not  fully  advised  at  the  time  of  the  use  de- 
fendant was  making  of  said  original  walls 
and  the  way  they  were  being  extended  and 
built  up  on  their  side  of  the  center  line. 
Nor  was  there  any  effort  on  the  part  of 
plaintiffs  to  explain  their  silence  for  so 
many  years  after  the  alleged  trespass  by 
defendant. 

On  the  demurrer  to  the  evidence  several 
points  are  presented.  But  the  turning  point, 
we  think,  is  whether  the  wall  in  question  is 
or  is  not  a  party  wall ;  if  a  party  wall,  one 
set  of  rules  and  principles  control;  if  not, 
other  rules  and  principles  govern  the  rights 
of  the  parties.  The  plaintiffs  contend  that 
the  wall  is  not  a  party  wall;  that  by  their 
respective  deeds  each  owns  to  the  center  line 
thereof,  with  no  rights  in  the  other  to  any 
cross  easements  or  rights  in  that  part  of  the 
wall  beyond  the  center  line  thereof,  and 
with  respect  to  which  they  are  entitled  to  be 
protected  the  one  against  the  other. 

[1,2]  We  have  no  statute  defining  or  gov- 
erning the  subject  of  party  walls,  local  or 
general  as  in  England  by  act  of  Parliament, 
and  in  some  of  the  states.  Rudall  on  Party 
Walls  (2d  Ed.)  36,  Ch.  II.;  Jones  on  Ease- 
ments, sees.  635-^0.  Usually  party  walls 
are  the  subject  of  agreement,  express  or  im- 
plied, between  adjoining  owners.  Jones  on 
Easements,  sec.  641  et  seq.  For  definition 
we  find  that  the  text  writers  and  the  adjudi- 
cated cases  generally  refer  to  the  decision  ot 
Mr.  Justice  Fry  in  Watson  v.  Gray,  14  Ch. 
Div.  194,  as  follows: 

"  'The  words  appear  to  me  to  express  a 
meaning  rather  popular  than  legal,  and  they 
may,  I  think,  be  used  in  four  different  senses. 
They  may  mean,  first,  a  wall  of  whidi  the 
two  adjoining  owners  are  tenants  in  common, 
as  in  Wiltshire  v.  Sidford,  (1  Man.  &  By.  404,) 
and  Corbitt  v.  Porter,  (8  B.  &  C.  257,  265.)  I 
think  that  the  judgments  in  those  cases  show 
that  that  is  the  most  common  and  primary 
meaning  of  the  term.  In  the  next  place  the 
term  may  be  used  to  signify  a  wall  divided  longi- 
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tudinaHy  into  two  strips,  one  belonging  to  each 
of  the  neiflrhboring  owners,  as  in  Matts  y.  Haw- 
kins, (5  Taunt  20.)  Then,  thirdly,  the  term 
may  mean  a  wall  which  belongs  entirely  to  one 
of  the  adjoining  owners,  but  is  subject  to  an 
easement  or  right  in  the  other  to  have  it  main- 
tained as  a  dividing  wall  between  the  two  tene- 
ments. The  term  is  so  used  in  some  of  the 
building  acts.  Lastly,  the  term  may  designate 
a  wall  divided  longitudinally  into  two  moieties, 
each  moiety  being  subject  to  a  cross  easement 
in  favor  of  the  owner  of  the  other  moiety.' 
This  last  is  the  sense  in  which  the  term  is  more 
frequently  used  in  the  United  Statea"  Jones 
on  Easements,  sec.  632. 

See  also  Rudall  on  Party  Walls,  1;  Car- 
son's Gale  on  Easements  (9th  Ed.)  ^. 

According  to  Rudall  the  primary  meaning 
of  the  term  •'party  wall"  is  one  of  which 
two  ad  joiners  are  tenants  in  common ;  but  a 
wall  in  common  use  by  two  adjoining  land 
owners  prima  facie  makes  them  tenants  In 
common  thereof.  Rudall  on  Party  Walls, 
supra,  p.  2.  Generally  the  rights  of  the  par- 
ties are  by  contract  The  case  of  Matts  y. 
Hawkins,  5  Taunt.  20,  is  cited  and  relied 
on  by  plaintifFs*  counsel  as  opposed  to  this 
proposition  and  as  sustaining  the  contention 
that  the  wall  here  Inyolved  is  not  a  parry 
wall.  But  as  pointed  out  by  Mr.  Rudall, 
the  wall  in  that  case  was  not  within  the 
county,  but  within  the  party  wall  act  then 
in  force. 

Our  conclusion  is  that  the  rights  of  the 
parties  in  the  case  at  bar  are  governed  by 
the  provisions  in  their  respective  deeds, 
above  emphasized,  and  that  the  wall  in  ques- 
tion faMa  plainly  within  the  last  or  fourth 
class  defined  by  titie  text  writers  and  judicial 
decisions  cited,  that  Is  where  the  wall  Is 
divided  longitudinally  Into  two  moieties,  each 
moiety  being  subject  to  a  cross  easement 
In  favor  of  the  owner  of  the  other  moiety. 
This,  say  the  authorities  cited,  is  the  sense 
in  which  the  term  Is  more  frequently  used 
in  the  United  States. 

As  we  haye  observed,  the  deed  to  plain- 
tiffs not  only  conveyed  to  them  the  fee  in 
the  land  to  the  center  line  of  the  easterly 
wall  of  the  Courier  Building,  but  also  the 
right  and  authority  to  use  said  wall  and  also 
the  side  wall  of  the  Rust  Building  "as  parts 
of  the  building  to  be  constructed  by  them." 
It  may  be  said,  however,  that  no  such  cross 
easements  were  reserved  to  the  plaintiffs 
and  that  the  defendant  Friedman  by  his 
subsequent  deed  acquired  no  right  or  rights 
to  any  use  of  said  wall  beyond  the  center 
line  of  said  wall  to  which  his  grant  extend- 
ed. But  did  he  not  get  by  his  deed  eyery- 
thlng  and  every  right  remaining  vested  In 
the  bank,  the  common  grantor?  It  seems  to 
be  well  settled,  at  least  in  England,  that 
where  one  grants  a  divided  moiety  of  an 
outside  wall  of  his  own  house  with  the  in- 
tention of  making  such  wall  a  party  wall 
between  his  bouse  and  an  adjoining  one  to 


be  built  by  fbe  grantee,  the  law  implies  tiie 
grant  and  reservation  In  ftivor  of  the  gran- 
tor and  grantee  respectively  of  sudi  ease- 
ments as  may  be  necessary  to  carry  out  wtut 
was  the  original  intention  of  the  parties 
with  regard  to  the  use  of  the  wall,  the  na- 
ture of  those  easements  varying  with  the 
particular  circumstances  of  each  case.  Car- 
son's Gale  on  Easements,  supra,  pp.  407,  408: 
Washburn  on  Easements  (4th  Ed.)  pp.  606  et 
seq.  The  Supreme  Court  of  Ai^>eals  of  Vir- 
ginia says: 

"A  party  wall  is  a  dividing  wall  between 
two  houses,  to  be  used  equally,  for  all  the  pur- 
poses of  an  exterior  wall,  by  the  respective 
owners  of  both  houses."  Bellenotv.  Laube's 
Ex'r,  104  Va.  842,  62  S.  E.  698. 

While  the  right  may  not  exist  as  a  com- 
mon law  or  statutory  right,  it  exists  in  tills 
State  as  the  result  of  contract,  express  or 
implied.  List  v.  Hombrook,  2  W.  Va.  340, 
345.  So  that  whatever  rights  were  reserved 
by  the  grantor,  were  granted  to  Friedman 
in  the  deed  to  him,  and  were  those  which 
in  this  country  have  been  held  to  appertain 
to  the  owners  of  a  party  wan. 

[3, 4]  The  wall  In  controversy  then  being 
a  par^  wall,  with  the  usual  rights  of  each 
owner  appertaining  thereto,  the  question  re- 
mains: Did  Friedman  have  the  right  to  en- 
ter upon  it  in  the  way  and  manner  alleged 
and  proven,  to  build  up  and  extend  it  in  the 
repair  and  extension  of  his  building?  The 
authorities  on  this  question  seem  to  be  uni- 
form In  holding  that  either  of  the  adjacent 
owners  may  increase  the  height  or  extend 
the  length  of  such  wall  if  It  can  be  done 
without  injury  to  the  adjoining  building  and 
the  wall  Is  clearly  of  sufficient  strength  to 
bear  the  addition.  This  seems  to  be  the 
general  rule  unless  limited  by  the  provisions 
of  the  contract  or  deed.  Jones  on  Ease- 
ments, sees.  606-690,  and  cases  dted  in 
notes.  Bloch  v.  Isham,  28  Ind.  37,  92  Am. 
Dec.  287,  and  elaborate  note;  Calmelet  v. 
Slchl,  48  Neb.  605,  67  N.  W.  467,  58  Am.  St 
Bep.  700,  and  note;  Bright  v.  Bacon,  131 
Ky.  848,  116  S.  W.  268,  20  L.  B.  A.  (N.  S.) 
886,  and  note.  In  this  note  a  long  line  of 
decisions  is  cited  for  the  proposition  that  in 
this  country,  in  the  absence  of  agreement, 
express  or  Implied,  regulating  the  respective 
rights  of  the  owners  of  a  party  wall,  either 
one  may  Increase  the  height  If  the  wall  Is 
of  sufficient  strength  and  can  be  raised  with- 
out injury  to  the  adjoining  building  and 
without  impairing  the  cross  easement  to 
which  the  other  owner  is  entitled,  and  it  is 
there  said  that  no  American  authority  can 
be  found,  and  we  find  none,  which  disputes 
the  proposition.  And  upon  the  same  princi- 
ple and  for  like  reasons  the  rule  permitting 
the  raising  of  a  party  wall  permits  the  ex- 
tension thereof  unless  restrained  by  the  con- 
tract   Matthews  v.  Dixey,  149  Mass.  595^ 
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22  N.  B.  61,  5  L.  R.  A.  102;  Everett  t.  Ed- 
wards, 149  Mass.  588,  22  N.  E.  52,  5  L.  B.  A. 
110,  14  Am.  St.  Rep.  462. 

So  that  It  now  seems  dear  that  plaintiffs 
have  no  right  by  ejectment  to  recover  from 
defendants  the  nine  inches  of  the  party  wall 
situated  on  their  side  of  the  division  line 
thereof.  If  under  the  law  of  party  walls 
Friedman  had  the  right  to  extend  the  waFi 
upwards  and  longitudinally,  as  we  hold 
he  had,  he  had  the  right  to  go  upon  the  wall 
and  occupy  it  as  far  as  necessary  and  rea- 
sonably convenient  to  accomplish  the  work 
and  he  cannot  be  ejected  therefrom.  In  Jus- 
tice and  equity  when  defendant  elected  to 
build  only  a  twelve  inch  wall  he  should  have 
built  the  same  on  his  side  of  the  original 
wall  80  as  to  leave  plaintiffs  free  when  they 


came  to  use  the  wall  on  their  side  to  build 
up  and  strengthen  it  for  their  purposes.  But 
we  do  not  think  ejectment  is  the  proper 
remedy,  if  any  they  have,  to  right  their 
wrongs  in  the  premises. 

Our  conclusion  is  to  reverse  the  judg- 
ment of  the  circuit  court  rejecting  the  writ 
of  error  prayed  for,  and  also  the  Judgment 
of  the  court  of  common  pleas  overruling  the 
defendants'  demurrer  to  the  evidence,  and  to 
enter  such  Judgment  thereon  as  we  think  the 
trial  court  and  the  circuit  court  should  have 
entered,  namely,  that  the  demurrer  be  sus- 
tained and  that  the  action  be  dismissed  for 
want  of  Jurisdiction  in  ejectment,  and  that 
defendants  recover  their  costs  in  the  trial 
court  as  well  as  In  this  court  herein  sus- 
tained. 
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